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HASTMAN  t.  EASTMAK  et  al. 

(Sapreme  Jndidal  CSonrt  of  Maine.     June  21, 
1918.) 

1.  SFSomo  PrairoBVAKCE  «=>86  —  Remxdt  at 
IiAw— Devisx  of  Hokebtbad. 

Specific  performance  of  oral  agreement  to 
devise  a  homestead  in  return  for  aerrices  dnring 
testator's  life  is  a  subject  for  equity,  and  deTlsee 
is  not  required  to  seek  redress  at  law. 

2.  SPKOmo  PXBT0BXAITC9E  «=:>130— DlVIBE  OF 

HoMESTKAD— RxTAiNxira  Pkopkbtt  Devised 

— Reuef. 
In  a  suit  for  specific  performance  of  con- 
tract to  dCTlse  a  homeBtead  and  personal  prop- 
erty, testator  having  wUled  the  prmterty  to 
plaintiff  for  life  only,  with  a  beqnest  of  the  per- 
sonalty, contention  that,  if  a  conveyance  is  to  be 
made  of  realty,  plaintiff  must  give  np  the  per- 
sonalty deriaed  as  a  condition  thereof  Is  without 
merit,  where  such  was  the  property  contracted 
for,  and  plaintiff  seeks  no  other. 
8.  Specific  Pkbfobmance  €=»106(3)— Dbvibk 

or  Houeste^ad— Necebsabt  Pasties— CLAm- 

AMTB  BT  REPBESBITTAnON. 

In  a  suit  for  specific  performance  of  an  oral 
contract  to  devise  a  homestead  descendants  of 
testator,  whose  rights  under  the  codidl  are  by 
representation,  are  not  necessary  parties,  where 
those  under  whom  they  most  claim  are  defend- 
ants. 

4.  Executobs  and  ADMiNiSTBATOaa  €=3439  — 
Specific  Pebfobuance  of  Contract  to  De- 
vise—Necessabt  Pasties. 
The  executors  of  a  will  are  not  necessary 
parties  to  a  suit  for  specific  performance  of  a 
contract  to  devise  a  homestead,  where  they  are 
not  charged  with  any  duty  involving  the  home- 
steed. 

6.  Wnxs  «s>59— Gontbact  to  Devise  Horn- 

BTBAD— AOBQUATK  C!0NBIDEBATI0N. 

A  contract  to  devise  a  homestead  to  plain- 
tiff in  return  for  plaintiS's  services  until  testa- 
tor's death,  and  fully  carried  out  by  plaintiff 
during  such  period  of  more  than  nine  years,  was 
founded  upon  adequate  consideration. 
&  Specific  Peefobmance  9=>121(6)— Devise 
OF  Homestead— FiNDiN  OB— Sufficiency. 

Evidence  held  sufiScient  to  sustain  a  decree 
against  heirs  for  the  specific  performance  of  an 
oral  contract  to  devise  a  homestead. 

7.  Affeai,  and  Ebbob  «=»1000(7)— Findinqs 
or  SiNSLB  Justice— Equity  Heabino. 

The  decree  of  a  single  justice  upon  matters 
ot  fact  in  an  eqnity  bearing  will  not  be  re- 
versed, nnless  it  clearly  appears  that  the  de- 
cree is  erroneous. 

Appeal  from  Supreme  Judicial  Court,  Cum- 
berland County,  in  E>iulty. 

Bill  by  James  Edward  Eastman  against 
George  I.  Eastman  and  others.  Decree  for 
plaintiff,  and  defendants  aiveal.  Appeal 
dlanlased. 


Argued  before  CORNISH,  0.  J.,  and 
SPEAR,  KINO.  BIRD,  HANSON,  and  HAD- 
IGAN,  JJ. 

Robert  K.  Randall,  of  Freeport,  and  Wil- 
liam A.  Connellan,  of  Portland,  for  igw^- 
lants.  Wbeeler  ft  Howe,  of  Brunswick,  for 
appellee. 

HANSON,  J*.  Tills  Is  a  bill  In  eanlty, 
praying  for  tbe  spedfic  performance  of  an 
oral  agreement  made  by  James  Eastman, 
father  of  the  plaintiff,  to  devise  his  home- 
Btead farm  In  Brunswick  to  the  plaintiff. 
The  cause  was  heard  by  a  single  Justice  of 
this  court,  who  sustained  the  bill.  Final 
decree  was  made  and  filed,  and  the  defend- 
ants appealed  ttaer^rom  to  the  law  court 
The  sitting  Justice  found  tbe  following  tacts 
to  be  established: 

"James  HSastman,  late  of  Brunswick  in  the 
county  of  Cumberland,  died  on  the  10th  day  of 
June,  A  D.  191!S,  seised  and  possessed  of  a 
certiuin  homestead  farm  rituated  in  said  Bruns- 
wick. About  nine  or  ten  years  before  his  death 
tbe  said  James  Eastman  entered  into  an  agree- 
ment with  the  plaintiff,  who  was  bis  eldest 
SOD,  that  if  the  plaintiff  would  remain  with  the 
said  James  Eastman  during  the  remaining  life- 
time of  the  latter  and  assist  him  in  the  proper 
care,  cultivation,  and  management  of  said  farm, 
he  would  devise  the  said  farm  to  the  plaintiff, 
together  with  the  stock,  tools,  and  other  goods 
and  chattels  thereon,  so  that  the  plaintiff  would 
become  ^e  owner  thereof  in  fee  simple  after 
the  death  of  said  James  Eastman.  Relying  up- 
on said  agreement 'and  in  fulfillment  thereof, 
tbe  plaintiff  remained  .with  the  said  James 
Eastman  continuously  from  the  time  said  agree- 
ment was  made  untu  the  death  of  said  James 
E}astman,  folly  and  faithfully  performing  all  (rf 
the  duties  and  obligations  Imposed  upon  him  by 
the  terms  and  conaitions  of  siaid  agreement. 

"On  the  7th  day  of  December,  A.  D.  1911, 
the  said  James  Eastman  made  and  executed 
his  last  will  and  testament,  whereby  the 
said  farm  was  devised  in  fee  simple  to  the 
plaintiff,  together  with  the  personal  property 
above  mentioned. 

"On  the  19th  day  of  December,  A.  D.  101-L 
(he  said  James  Eastman  made  and  executed 
a  codicil  to  his  said  last  will  and  testament 
whereby  the  devise  to  the  plaintiff  of  said 
farm  was  revoked,  and  the  same  was  devised  to 
the  plaintiff  for  the  term  of  his  natural  life 
only,  and  an  estate  in  remainder  in  said  farm 
was  thereby  devised  to  any  of  the  children  of 
James  Eastman  who  might  be  living  at  the 
death  of  the  plaintiff,  with  the  provision  that 
if  any  of  said  children  should  die  prior  to  the 
death  of  the  plaintiff,  leaving  descendants,  the 
descendants  of  such  child  or  children  would 
take  tbe  share  th^r  parent  would  have  taken 
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if  Uvins,  per  atlrpes.  By  the  terms  of  said 
codicil  the  persoaal  property  above  described 
was  bequeathed  to  the  plaiivtiff.  Both  the  will 
and  codicil  have  been  duly  proved  and  allowed 
in  the  probate  court  for  said  county  of  Cum- 
berland. 

"Upon  the  foregoing ,  facts  I  find  and  rule 
that  the  plalntifF  is  entitled  to  receive  and  re- 
tain the  personal  property  bequeathed  to  him 
hy  said  will  and  codicil,  and  is  also  entitled  to 
a  specific  performance  of  the  agreement  to  de- 
vise the  farm  made  by  said  James  Eastman  ns 
aforesaid,  and  that  the  defendants  should  be  re- 
quired to  convey  to  the  plaintiff  all  of  the 
right,  title,  and  interest  which  they  have  ac- 
quired to  said  premises,  the  same  l>eing  all  of 
the  real  estate  owned  by  the  said  James  Elast- 
man  at  the  time  of  his  decease  in  the  county  of 
Cumberland.  A  decree  may  be  made  and  filed 
to  carry  out  these  findings  and  conclusions. 

"Dated  this  8th  day  of  January,  A.  D.  1917." 

And  thereafter,  on  the  4th  day  of  January, 
1917,  made  and  filed  the  final  decree,  which 
follows : 

"This  cause  came  on  to  be  heard  this  day  up- 
on bill,  answer,  replication,  and  proofs,  and  was 
araued  by  counsel,  and  thereupon,  upon  con- 
sideration thereof,  the  olaintiFs  bill  is  sus- 
tained, with  costs,  and  it  is  ordered,  adjudged, 
and  decreed  as  fallows,  yia:  That  the  defend- 
ants, George  I.  EJcwtman,  Winnie  Holbrook, 
Clara  G.  Soule,  and  Clarence  E.  Elastman,  shall 
make^  execute,  acknowledge,  and  deliver  to  the 
plaintifl,  James  EJdward  Sastman,  a  quitclaim 
deed,  with  special  covenants  of  warranty 
against  the  lawful  claims  or  demands  of  aU 
persons  claiming  by,  through,  or  under  them 
of  the  premises  described  in  tne  plaintilTs  bill, 
and  being  all  of  the  real  estate  owned  by  James 
Eastman,  the  father  of  the  parties  to  this  cause, 
within  21  days  from  the  date  of  this  decree. 

"Dated  this  24th  day  of  January,  A.  D.  1917." 

The  defendants  in  their  answer  inroke  the 
statute  of  frauds,  but  waive  the  same  In  brief 
and  argument  At  the  hearing  no  defense 
was  offered,  the  appellants  relying  wholly 
upon  technical  objections  raised  on  appeal 
and  urged  la  their  behalf.  They  contend 
that:  (1)  The  plaintiff  should  be  1^  to 
pursue  his  remedy  in  a  court  of  law,  as 
the  circumstances  connected  with  this  case 
do  not  call  for  the  exercise  of  equitable  pow- 
ers. (2)  If  any  conveyance  of  the  property 
should  be  made  to  the  plaintiff,  he  must  be 
required,  as  a  condition  thereof,  to  give  up 
the  bequest  made  to  him  under  the  will. 
(8)  AU  parties  concerned  in  the  property 
covered  by  the  finding  of  facts  and  decree 
are  not  parties  to  this  action.  (4)  No  evi- 
dence as  to  personal  property  that  condi- 
tions named  in  the  codicil  have  been  per- 
formed. 

[1]  These  objections  to  the  complaint  and 
the  equity  power  of  the  court  are  not  well 
taken.  In  such  circumstances  a  complainant 
Is  not  required  to  seek  redress  as  in  a  suit  at 
law.  The  equity  side  of  the  court  is  open  to 
him  as  affording  the  best  means  of  settling 
rights  so  involved,  and  administering  ade- 
quate relief. 

The  law  defining  the  power  of  the  court 
and  governing  procedure  in  similar  cases  1b 
stated  In  Nugent  v.  Smith,  85  Me.  433,  27  Atl. 
342,  In  these  words: 

"Among  the  equity  powers  expreealy  conferred 
upon  the  court  is  the  poww  to  compel  the  spe- 


cific performance  of  written  contracts.  R.  S. 
a  77,  S  6,  cL  3.  True,  this  is  a  discretimiary 
power;  and,  generally,  it  will  not  be  exercised 
when  the  party  seeking  to  have  it  exercised  has 
a  full  and  adequate  remedy  by  an  action  at  law. 
But  .an  action  at  law  has  never  been  regarded 
as  an  adequate  remedy  for  breach  of  an  agree- 
mient  to  convey  real  estate;  and  when  such  an 
agreement  is  founded  on  an  adequate  oonsidera- 
tioD,  and  is  obtained  without  fraud  or  oppres- 
sion, the  duty  of  the  court  to  compd  its  wecific 
performance  is  universally  acknowledged." 

That  compensation  In  damages  for  the 
breach  of  an  agreement  to  convey  real  es- 
tate is  not  regarded  as  adequate  relief  is 
well  settled.  Foss  t.  Haynes,  81  Me.  89; 
Woodbury  v.  Gardner,  77  Me.  69;  Twlss  ▼. 
George,  33  Mich.  253;  Bennett  t.  Dyer,  89 
Me.  17,  35  Atl.  1004;  Howe  y.  Watson,  170 
Mass.  30,  60  N.  E.  415;  S6  Cya  673,  and 
cases  cited;  Howe  v.  Benedict,  176  Mich. 
622,  142  N.  W.  76& 

[2-41  The  second  objection  has  no  merit, 
inasmudi  as  the  plaintiff  has  received  and 
retains  the  personal  property  involved  in 
the  contract  and  seeks  no  other.  The  third 
and  fourth  objections  deal  only  with  ques- 
tions raised  in  view  of  the  codlcU,  which  in 
no  manner  affect  the  main  question  involved 
here.  The  parties  directly  interested  are  in 
court  and  answering,  and  the  parties  who  are 
pointed  out  as  having  an  indirect  interest  un- 
der the  codicil,  the  other  diildren  of  James 
Eastman  or  their  descendants,  are  not  neces- 
sary parties  to  this  proceeding.  If  there  is 
a  remote  or  contingent  interest  in  the  par- 
ties named,  it  would  be  by  right  of  represen- 
tation, and  they  would  be  bound  by  any  de- 
cree made  against  'the  defendants  under 
whom  they  must  claim,  if  they  should  claim 
at  all.  Morse  v.  Machias  Co.,  42  Me.  110. 
Nor  are  the  executors  necessary  parties,  as 
they  are  not  in  this  instance  charged  with 
any  duty  involving  the  real  estate  in  ques- 
Uon. 

[t]  Here  as  the  sitting  Justice  finds,  there 
was  full  performance  on  the  part  of  the 
plaintiff.  The  contract  was  founded  on  an 
adequate  consideration,  was  finally  put  into 
writing  when  the  will  was  made,  and  the 
plaintiff  relied  thereon. 

In  addition  to  tbe  performance  of  bis  ob- 
ligation,  and  the  payment  of  the  considera- 
tion, the  plaintifl  must  be  held  to  have  been 
in  possession  under  the  contract  for  tbe  last 
three  months  at  least  with  the  knowledge 
and  consent  of  tbe  decedent,  and  that  on 
entering  upon  tbe  contract  the  plaintiff 
abandoned  other  plans  and  business  pros- 
pects at  tbe  request  of  his  father,  who  well 
knew  that  such  abandonment  caused  tbe 
plaintiff  financial  loss.  Again  the  plaintiff 
from  time  to  time  earned  money  from  other 
work  and  used  the  same  In  the  develoimient, 
use,  and  Improvement  of  the  farm. 

[I]  The  findings  of  fact  by  the  sitting  Jus- 
tice are  amply  sustained  by  the  evidence, 
and  in  accord  with  the  cases  above  cited, 
announcing  a  uniform  rule  that  spedflc  pei^ 
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formance    may    be   decreed   In    such    cases 
against  heirs. 

[7]  It  Is  well  settled  that  the  decree  of  a 
single  Justice  upon  matters  of  fact  In  an 
equity  bearing  will  not  be  reversed  unless 
It  clearly  appears  that  the  decree  Is  errone- 
ous. Paul  V.  Frye,  80  Me.  26,  12  Atl.  644; 
Sposedo  T.  Merrlman,  111  Me.  530,  90  Atl. 
387. 

We  find  no  error.    The  eatej  will  be: 
Appeal  dismissed,   with  additional  costs. 

<U7  Me.  291)  =■■ 

BRAMAN,  DOW  &  CO.  t.  KBNNEBEO  GAS 
&  FUKIi  CO.  et  aL 


(Supreme   Judicial   Court  of  Maine. 
1918.) 


July  8, 


1.  Sai.ES  «=»32—CoBBESPOi«DENcn— Complet- 
ed Contracts. 

Where  defendant  gave  printed  order  for  pipe, 
stating  terms  of  payment,  and  plaintiff  replied 
asking  guaranty  or  ofEering  to  ship  with  sight 
draft  attached  to  the  hill  of  lading,  and  defend- 
ant wrote  plaintiff  that  he  had  arranged  for 
guaran^  and  to  consider  the  pipe  purchased, 
and  plaintiff  again  wrote,  stating  that  the  order 
would  be  filled,  there  was  a  completed  contract 
for  the  sale  and  purchase  of  the  pipe. 

2.  CoBPOBATiONs  iS=>399(7}— PowEBS  OF  0»ri- 
CEBS — Genekal  Manaoeb. 

General  manager  of  gas  company  in  towD 
where  only  one  director  resided,  who  stated  his 
duties  as  conducting  the  local  affairs,  buying 
and  piling  for  materials,  and  operating  the 
plant,  had  apparent  authority  to  order  and 
agree  to  pay  for  pipe  to  be  used  in  construction. 

3.  COBFORATIONS    «=>303— POWKBS    OF    OFFI- 

cebs— "Genekai,  Manaoeb." 
The  term  "general  manager"  of  a  corpora- 
tion indicates  one  who  has  general  direction 
and  control,  as  distinguished  from  one  having 
management  of  a  particular  branch  of  the  busi- 
ness. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Manager.] 

4.  COBPOBATIONS    «=5>519(3)— EXECUTION— EV- 
IDEJ7CE. 

Evidence  held  to  show  that  sales  contract 
was  made  with  the  general  manager  of  the  cor- 
poration, and  not  with  an  unauthorized  agent. 

5.  COBPORATIONB  <8=>426(2)— PowEBs  OF  Offi- 
CEBS— General  Manaoeb. 

A  general  manager  of  a  corporation  may 
have  authority  to  ratify  a  contract  within  the 
scope  of  tiis  authority  to  make,  though  actually 
made  by  an  unauthorized  person. 

Report  from  Superior  Court,  Kennebec 
County. 

Action  by  Braman,  Dow  &  Co.  against  the 
Kennebec  Oas  &  B^iel  Company  and  its  trus- 
tee. Case  w^rtxA.  Judgment  for  plain- 
tiffs. 

Argued  before  SPEAR,  BIRD,  HANSON, 
PHILBBOOK,  DUNN,  and  MORRIIA  JJ- 

Carroll  N.  Perkins,  of  WatervIUe,  and 
Allen  &  Smith,  of  Boston,  Mass.,  for  plain- 
tiffs. Mark  J.  Bartlett,  of  Watervllle^  for 
defendant. 

MORRILL,  J.  This  is  an  action  to  recover 
damages  for  failure  to  accept  certain  quan- 


tities of  pipe  which  plaintiffs  claim  that  the 
defendant  agreed  to  purchase  of  them  and  to 
accept  and  pay  for,  upon  presentation  at 
any  bank  in  WatervIUe  of  sight  drafts  with 
bills  of  lading  attached.  The  case  Is  before 
us  on  report,  and  it  Is  agreed  that,  if  plain- 
tiffs are  entitled  to  recover,  the  damages 
shall  be  fixed  at  $1,048.30. 

The  position  of  defendant  is  thus  stated 
in  the  brief  of  its  counsel: 

"The  contention  of  the  defendant  is  that  the 
goods  were  never  purchased  or  contracted  for 
by  it,  and  the  shipment  was  made,  in  the  way 
it  was,  without  its  consent,  that  the  agreement 
made  for  the  purchase  of  the  goods  and  ship- 
ment was  made  by  a  party  not  connected  with 
the  defendant  in  any  way  as  officer  or  agent, 
and  whom  it  had  never  held  out  as  authorized 
to  act  for  it  in  the  matter  of  the  purchase  and 
shipment  of  the  goods,  and  that  it  never  ratified 
or  confirmed  any  contract  of  purchase." 

The  facts  are  not  seriously  In  controversy. 
The  transaction  had  its  inception  upon  July 
25, 1917,  when  one  Morrill,  a  salesman  of  the 
plaintiffs,  called  at  the  office  of  the  defendant 
corporation  In  Watervllle  and  asked  the  gen- 
eral manager  of  the  defendant,  one  Oolton, 
If  they  were  in  the  market  for  anything  In 
his  line.  Inquiries  by  Mr.  Colton  for  prices 
on  certain  amounts  of  6-lnch,  4-incb,  3-inch, 
and  2-in<^  pipe  followed.  The  prices  quoted 
being  apparently  satisfactory,  the  salesman, 
in  the  presence  of  Mr.  Colton,  called  by  tele- 
phone the  Boston  office  of  the  plaintiffs  and 
ascertained  by  talking  with  Mr.  Sheldon, 
one  of  the  plaintiffs,  that  the  firm  had  In  stock 
the  desired  amount  of  4-lnch,  3-inch,  and  2- 
Inch  pipe.  By  direction  of  Mr.  CoUon  the 
order  was  placed  by  telephone  with  the  as- 
surance that  copy  would  be  forwarder  that 
night.  Mr.  CoUon  then  gave  to  Mr.  MorriU 
a  printed  order  blank  of  Kennebec  Gas  & 
Fuel  Company,  and  the  latter  then  wrote  the 
order,  and  Mr.  Colton  signed  It,  "Kennebec 
Gas  and  Fuel  Co.,  by  Franda  Oolton,  Super- 
intendent." This  written  order  specified  the 
terms  of  payment  to  be  "60  das.  net  2  per  cent 
10  das.,"  and  the  pipe  was  to  be  "t  a  b. 
Watervllle."  These  details  had  not  been  com- 
municated to  Mr.  Sheldon,  but  were  Inserted 
in  the  written  order  by  the  salesman. 

The  next  day,  July  26,  3917,  upon  receipt 
of  the  written  order,  plaintiffs  wrote  defend- 
ant as  follows: 

"In  regard  to  your  valued  order  and  conversa- 
tion over  the  telephone  on  Wednesday  in  regard 
to  the  shipment  of  material,  we  should  Trant  a 
guaranty  for  the  payment  from  you  from  bank 
or  else  payment  before  shilling  the  material. 
We  will  be  willing  however,  to  ship  the  order 
with  sight  draft  attached  to  the  bill  of  lading 
if  you  will  arrange  with  the  bank  in  Wa(»rville 
to  pay  each  draft  on  arrival  of  each  car. 

"We  have  the  pipe  at  i^esent  in  stock  and 
can  make  shipment  at  onca  There  will  proba- 
bly be  four  carloads  of  it.  Pipe  is  scarce  and 
some  sizes  are  about  out  of  the  market,  and 
we  wish  you  would  advise  us  as  soon  as  possi- 
ble in  regard  to  the  above." 

On  July  30th  Mr.  Colton  wrote  plaintUb 

as  follows: 
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"BieferriM  t6  yonr  letter  of  July  28th  and  to 
our  conversation  on  the  tdephone  at  a  previoua 

"I  hare  arranged  to  fomlah  you  ample  guar- 
anty for  the  payment  of  pipe  ordered  fcom  your 
office.  Mr.  Patrick  Hirsch,  premdMit  of  the 
ConstructiTe  UtiUty  CJorporation,  149  Broad- 
way. New  York,  who  a&p  ">P^^^,A'„^ 
B^esdi  &  C!o.,  of  New  Tork,  wiU  call  upon 
y<w  ta  your  office  Thuraday  and  arrange  to 
your  satufaction  any  payment  guarantee  neces- 

""^n  the  meantime  kindly  ooorider  the  plw 
pnrchaaed  from  thig  office  add  to  t«.  We  wirt 
SiTp^  could  be  delivered  in  WatenriUe  as 
Boon  as  poeaible." 

On  the  same  day  plalntUtg  wrote  the  ae- 
fendant  asking— 

"if  yon  can  give  us  the  information  and  security 
or  IumS^  that  we  desired,  and  if  not.  if  yon 
wish  us  to  release  this  pipe  on  other  ord«». 
We  have  been  holding  it  for  yon,  and  it  is  «- 
Sanely  scarce  In  the  market,  pwtic^Mly  the 
4"  ^.  We  have  an  inquiry  to^ay  taking  aU 
that  you  specified;  we  cannot  'epl»ce  ™«.'^ 
SSie  little^e  and  need  to  know  wl^e*^' « 
^  we  are  to  cancel  your_  order  before  giving 
this  party  the  final  answer. 

And  on  the  next  day,  July  81st,  plalntUts 
wrote  defendant  as  follows: 

"Replying  to  your  letter  of  80th  inst,  we 
shall  be  gild  to  talk  with  your  representative 
when  he  calls  on  Thursday,  and  in  the  mean- 
tinwT  understanding  that  yon  wish  the  pipe  cov- 
ered by  the  original  order,  we  aje  l«>ldmg  the 
same  Mid  letting  tiie  otiier  propoaiUon  go  by,  as 
we  cannot  fill  both." 


[1]  These  letters,  with  the  order,  must  be 
regarded  as  evidence  of  a  completed  contract 
for  the  sale  and  purchase  of  the  pipe,  hi 
which  the  defendant  by  Mr.  Colton  acceded 
to  the  terms  of  the  plaintiffs  that  »tisf actory 
guaranty  be  furnished.  We  have  quoted  the 
correspondence  at  Iraigth,  because  counsel 
for  defendant  earnestly  contends  that  the 
contract  was  not  closed  with  Mr.  Colton,  but 
with  Mr.  Hirsch,  on  August  11th,  and  in 
support  of  his  position  he  relies  on  a  letter 
from  hi*  client  to  the  plalntUts,  dated  Angust 
7th,  as  showing  that  the  matter  was  still 
open.  That  letter  contains  this  sentMice 
which  Is  relied  npon : 

"As  he  [Mr.  Hirsch]  stated  to  yon  we  intend 
to  purchase  the  pipe  and  if  suffiaMt  cash  dis- 
count is  aUowed  pay  for  same  ^  this  manner, 
i  e.,  after  pipe  has  been  received  and  quantity 
checked." 

We  do  not  construe  this  letter  In  accord 
with  counad'B  views;  It  seems  to  have  been 
written  by  Mr.  Colton  to  reaswire  plalntlfTs 
that  the  pipe  would  be  taken— a  reassurance 
which  might  have  been  considered  opportune 
on  account  of  the  faUure  of  Mr.  Hirsch  to 
furnish  the  promised  guaranty— and  to  ad- 
vise plaintiffs  that  their  suggestion  of  cash 
payment  was  under  consideration. 

Was  Mr.  Cblton  authorized  to  make  this 
purchase  and  to  arrange  terms  of  payment 
or  guarantee?  Did  defendant  clothe  him 
with  such  apparent  authority  that  it  must  be 
held  bound  by  his  acts? 

II]  We  have  no  doubt  that  Mr.  Colton  had 
mxeb.  authority.   He  had  been  elected  "general 


I  manager"  of  the  defendant  corporation.    The 
I  by-laws  of  the  defendant  empower  the  direc- 
tors— 

"from  time  to  time  to  provide  for  the  manage- 
ment of  the  affairs  of  the  company  at  home  or 
abroad  in  such  measure  as  they  see  fit,  and  in 
particular  from  time  to  time  to  delegate  any  of 
the  powers  of  the  board  in  the  course  of  the 
current  business  of  the  company  to  any  standing 
or  special  committee,  or  any  officer  or  agent, 
and  to  appoint  any  person  to  be  the  apent  of 
the  company,  with  such  powers  (induding  the 
power  to  subdelegate)  and  upon  such  tenns  as 
may  be  thought  fit,  so  far  as  it  may  legally 
do  so." 

Mr.  Colton  was  not  only  appointed  by  tha 
board  of  directors  "general  manager  of  the 
company,"  but,  so  far  as  appears,  was  the 
only  executive  officer  of  the  cwnpany  in  the 
state.  Of  the  five  directors  of  the  company, 
four  resided  In  New  Tork,  and  one  In  Water- 
vlUe,  but  the  latter  does  not  appear  to  have 
exercised  any  active  duties  in  the  manage- 
ment of  the  corporate  affairs.  Mr.  Colton 
himself  says: 

"My  duties  as  general  manager,  as,  I  under- 
stand them,  are  to  conduct  the  local  affairs  of 
the  company,  and  to  buy  materials  and  pay  for 
materials  as  necessary  in  the  operation  of  the 
plant." 

While  his  duties  and  authority  do  not  ap- 
pear to  have  been  defined  by  express  vote 
of  the  directors,  when  Mr.  Colton  was  elected 
general  manager,  under  the  authority  of  the 
by-laws  quoted,  the  company  must  be  held 
to  have  clothed  him  with  all  the  authority 
which  the  term  implies,  and  which  is  ordi- 
narily incident  to  that  position. 

A  general  manager  of  a  business  corpora- 
tion, such  as  this  defendant  corporation  is, 
has  general  charge  of  those  business  matters 
for  the  carrying  on  of  which  the  company 
was  Incorporated.  These  might  Include  the 
buying  of  material,  the  employment  of  labor- 
ers, the  supervision  of  their  labor,  the  manu- 
facture of  gas.  Its  distribution,  and  the  gen- 
eral ways  and  means  of  accomplishing  the 
object  of  the  corporation.  Washington  Gas- 
light Co.  V.  lansdell,  172  U.  S.  634,  19  Sup. 
Ct.  296,  43  L.  Ed.  543. 

[3]  The  term  "general  manager"  of  a  cor- 
poration, according  to  the  ordinary  meaning 
of  the  term,  Indicates  one  who  has  the  gen- 
eral direction  and  control  of  the  affairs  of 
the  corporation,  as  contradistinguished  from 
one  who  may  have  the  management  of  some 
particular  branch  of  the  business.  Railway 
Co.  V.  McVay,  98  Ind.  891,  49  Am.  Rep.  770. 

We  think  that  the  defendant  must  be  held 
to  be  bound  by  the  action  of  Mr.  Coltcw  in 
purchasing  the  pipe  and  arranging  for  ship- 
ment thereof,  as  he  did.  It  must  be  con- 
ceded that  the  material  was  suitable  and  of 
a  kind  required  for  the  company's  business, 
and  that  the  amount  was  not  unreasonably 
large.  We  must  hold  that  a  general  man- 
ager of  a  company  of  this  kind  has  author- 
ity to  buy  and  arrange  to  pay  for  such  ma- 
terlaL    The  authorities  In  this  state  as  to 
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powers  of  general  agents  are  In  harmony 
with  this  conclnslon.  Trundy  v.  BYirrar,  82 
Me.  227;  Heath  v.  Stoddard,  91  Me.  409,  40 
AtL  647. 

But  the  defendant  contends  that  the  agree- 
ment for  the  purchase  of  the  goods  and  ship- 
ment was  made  August  11th  with  one  Patrick 
Hlrsch,  who  was  not  connected  with  the  de- 
fendant cwimratlon. 

[4,  S]  We  think  that  the  evidence  does  not 
sustain  this  position.  It  Is  true  that  no  ar- 
rangements had  been  closed  about  shipping 
the  pipe  until  the  Interview  between  Mr. 
Sheldon  and  Mr.  Hlrsch  on  August  11th ;  but, 
as  we  have  seen,  Mr.  Colton  had  closed  the 
trade  for  the  pipe  on  July  SOth.  He  had  ar- 
ranged the  required  guaranty  with  Mr. 
Hlrsch;  later,  on  August  7th,  he  notified 
plaintiffs  that  defendant  would  pay  cash  If 
sufficient  discount  was  allowed.  It  Is  very 
clear  that  Mr.  Colton  made  the  arrangements 
through  Mr.  Hlrach  for  the  shipment  of  the 
pipe,  with  sight  draft,  bill  of  lading  attadied. 
It  Is  a  reasonable  Inference  from  his  testl- 
mMiy  and  from  his  letter  to  plaintiffs  .of 
Aagnst  16th  acknowledging  advice  that  the 
pipe  was  being  so  shipped  that  he  knew  that 
Hr.  Hlrsch,  through  whom  he  was  making 
bis  financial  arrangements,  had  made  the 
arrangements  on  whldi  the  pipe  was  shipped, 
and  that  those  arrangements  were  satlsfac^ 
tory  to  him,  and  were  In  accordance  with 
his  understanding  of  the  terms  of  the  sale. 
A  general  manager  may  have  authority  to 
ratify  a  contract  which  is  within  the  scope 
of  his  authority  to  make,  when  such  contract 
Is  made  by  an  unauthorized  person.  Ball- 
way  Co.  V.  McVay,  supra.  Mr.  Colton,  as 
general  manager  of  the  company,  and  not 
Mr.  Hlrsch,  was  the  active  representative  of 
the  defendant  corporation.  Under  the  broad 
powers  of  a  general  manager  appointed  un- 
der the  authority  of  the  by-laws  quoted  Mr. 
Colton  had  authority  to  arrange  through  Mr. 
Hlrsch  for  the  shipment  Indeed,  it  Is  diffi- 
cult to  understand  the  object  of  Mr.  Hlrscb's 
call  at  the  ofilce  of  plaintiffs  on  August  lltb, 
except  to  learn  from  Mr,  Sheldon's  lips  the 
terms  which  had  already  been  stated  in  cor- 
respondence and  to  assure  Mr.  Sheldon  that 
the  funds  would  be  in  Watervllle  to  meet  the 
drafts. 

The  suggestion  now  made  by  Mr.  Colton 
that  he  should  have  had  an  opportunity  to 
check  up  the  pipe  impresses  us  as  an  after- 
thought. The  pipe  was  in  Watervllle  sev- 
eral weeks,  iand  no  request  was  made,  so  far 
as  appears,  for  opportunity  to  inspect  it.  Mr. 
Colton  permitted  the  drafts  to  be  returned 
twice  without  any  such  suggestion. 

A  careful  study  of  the  evidence  makes  clear 
that  the  failure  of  defendant  to  accept  and 
pay  for  the  pipe  was  not  on  account  of  want 
of  authority  in  the  person  contracting  for 


same,  nor  for  ladE  of  otq^orttmlty  to  inspect 
the  shipment. 

Judgmoit  for  plaintiffs  for  ^048.80,  with 
Interest  from  date  of  writ 
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(Supreme  Jadicial  Court  of  Maine:     Jane  17, 
1918.) 

1.  COlOfKBOB    «=>e3    —    OoOUPAHONS— FlSH- 
KHIE8. 

The  Imposition  by  Bev.  Bt  e.  46,  |  80,  of  a 
reasonable  license  fee  for  smacks  or  vessels 
engaged  in  the  lobster  flshe^es  on  waters  with- 
in the  jurisdiction  of  the  state,  and  moving  in 
interstate  commerce,  is  not  a  burden  on  inter- 
state commerce. 

2.  EJvinBwcK  «=s>20(l)  —  Judicial  Notiob— 

GkOORAPHICAL    FaOTS   —   INDUSTSIXS— Potr 

rcT. 
The   court   takes  Judicial   notice   that  the 
lobster  fisheries  is  one  of  the  great  indastries 
of  the  state  of  Maine  which  it  is  the  established 
poUcy  of  the  state  to  protect. 

5.  CoMKEBCB  €=3lO  —  Interstate  Coiiuebcx 

— XONEXKBCISE  or  POWEB  BT   CONGBESS. 

The  state  has  the  right  to  legislate  as  in 
Bev.  St  c.  46,  §  30,  providing  for  licensing 
of  smacks  and  vessds,  except  common  car- 
riers engaged  in  interstate  shipments  of  lob- 
sters, until  Congress  exercises  its  authority  over 
the  subject 

4.  CowOTiTnTiONAi,  Law  «=9208(6)  — Valid- 
ity 09  Statdte  Belatino  to  Clabbeb  — 
Lobster  £^bhebies. 
Bev.  St  c.  46,  8  30,  requiring  a  license  for 
transportation  of  lobsters  to  another  state,  but 
excepting  common  carriers,  deals  with  a  class, 
and  does  not  discriminate  against  individuals 
of  that  class,  but  affects  all  alike,  and  is  valid. 

6.  CoNSTtrnnoNAL  Law   «=>230  —   Equal 
Pbotectior  or  Laws. 

Bev.  St  c.  45,  8  30,  requiring  a  license 
and  bond  for  transportation  of  lobsters  to 
another  state,  excepting  common  carriers,  is  - 
not  in  violation  of  Const.  U.  S.  Amend.  14,  8 
1,  prohibiting  denial  of  equal  protection  of  the 
lawa 

6.  Fish  <8!=»10(1)  —  Occupations— Lobstkb 
FiSHEBIES— Statuts— Bkasonablbnbss. 

The  regulations  of  Bev.  St.  c.  45,  8  80, 
providing  that  persons,  except  common  camera, 
transporting  lobsters  beyond  the  limits  of  the 
state,  must  secure  a  license  and  provide  a  b<md 
to  be  forfeited  upon  violation  of  the  lobster 
fisheries  laws,  Aeid  reasonable^  fair,  and  uni- 
form. 

7.  Constitutional  Law  «=348— Statutes  — 
Who  mat  Assail  VAuniTT— Discbiuina- 

TION. 
The  party  assailing  the  constitutionality  of 
a  state  police  statute  must  clearly  show  that  it 
offends   constitutional   guaranties   in   order   to 
justify  the  court  in  declaring  it  void. 

Appeal  from  Supreme  Judicial  Court,  Han- 
cock County,  at  Law. 

Charles  P.  Dodge  was  convicted  of  trans- 
porting lobsters  out  of  the  state  in  a  manner 
contrary  to  law,  and  be  appeals.  Judgmoit 
for  the  State. 

Argued  before  COBNISH,  C.  J.,  and 
SPEAB,  HANSON,  and  PHILBBOOK,  JJ. 

W.  B.  PattangaU  and  H.  E.  Locke,  both  of 
Augusta,  for  appellant  Fred  L.  Mason,  ot 
Ellsworth,  for  the  State. 
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HANSON,  J.  This  caae  Is  reported  to  the 
law  court  upon  the  following  agreed  state- 
ment of  fticts: 

"This  is  a  criminal  prosecution  for  breach  of 
section  SO  of  chapter  46  of  the  Revised  Stat- 
utes, for  the  failure  of  the  respondent,  Charles 
P.  Dodge,  to  file  bond  and  receive  a  license 
from  the  department  of  sea  and  shore  fisheries 
to  transport  letters  fwr  commercial  purposes 
beyond  the  limits  of  the  state  of  Maine  in  the 
smacli  Grace  M.  Cribbey,  said  respondent  l>e- 
ing  in  control  of  said  smaclc,  and  said  smack 
not  being  a  common  carrier  within  the  meaning 
of  said  statute. 

"The  respondent,  Cauirles  P.  Dodge,  who  is  a 
resident  of  the  state  of  Maine,  on  ue  20th  day 
of  June,  A.  D.  1917,  filed  with  the  commission- 
er of  sea  and  shore  fisheries  at  Augusta,  an  ap- 
plication for  a  license  to  transport  lobsters  in 
said  smacli  Grace  M.  Cribbey  beyond  the  lim^ 
its  of  the  state,  together  with  fee  of  $5  for 
same,  but  refused  and  neglected  to  file  a  bond  as 
required  by  said  statute,  although  requested  so 
to  do  by  Mid  CtKumlssion  in  his  letter  of  June 
30,  A.  b.  1917. 

"On  June  26,  A.  D.  1917,  the  commissioner 
of  sea  and  shore  fisheries  received  from  said 
respondent  an  application  for  a  license  to  trans- 
port lobsters  witiiin  the  boundaries  of  said  state 
of  Maine  in  said  smack  Grace  M.  Cribbey,  as 
provided  in  section  18  of  said  chapter  45  of  the 
Revised  Statutes,  stating  that  there  had  been 
a  change  in  his  plans,  and  asking  that  the  fee 
of  $1  for  same  be  taken  out  of  the  S6  still 
held  by  said  commissioner,  and  the  balance 
returned  to  him,  which  was  done. 

"The  respondent  thereafterwards,  on  the  1st 
day  of  July,  A.  D.  1017,  and  on  other  days 
between  said  date  and  August  11.  A.  D.  1917, 
purchased  lobsters  of  legal  length  and  legally 
caught  in  Maine,  and,  not  having  obtained  a  li- 
cense or  filed  a  bond  in  compliance  with  said 
section  80,  chapter  46,  of  the  Revised  Statutes, 
transported  them  in  said  smack  Grace  M.  Crib- 
bey, from  Stonington  in  the  county  of  Han- 
cock beyond  the  Umits  of  the  state  of  Maine, 
for  which  offense  he  was  arraigned  before  the 
Western  Hancock  municipal  court  on  a  war- 
rant properly  drawn  and  properly  diarging  the 
offense  of  transporting  lobsters  beyxMid  the 
limits  of  the  state  without  a  license,  whereupon 
he  entered  a  plea  of  not  guilty^  was  found  guil- 
ty, and  sentenced  to  pay  a  nne  of  $2S0  and 
costs,  $7.87,  from  which  sentence  he  appealed 
to  the  Supreme  Judicial  Court  for  Hancock 
county. 

The  sole  question  raised  by  the  respondent  is 
as  to  whether  or  not  the  provisions  of  section 
30,  chapter  46,  of  the  Revised  Statutes,  under 
wliich  the  offense  of  whicli  he  is  accused  of  com- 
mitting is  charged,  namely,  the  provisions  re- 
lating to  the  procurement  of  a  license  to  trans- 
port lobsters  beyond  the  limits  of  the  state, 
and  requiring  the  aiH>licant  to  file  a  bond  as  set 
forth  therein  as  a  condition  of  procuring  said 
license,   are  valid  and  in  accordance  with  the 

Srovisions  of  the  Constitution  of  the  state  of 
laine,    and    the    Constitution    of    the    United 
States. 

If,  on  these  facts,  judgment  is  for  the  state, 
judgment  and  sentence  of  the  lower  court  shall 
be  affirmed ;  otherwise  respondent  shall  be  dis- 
charged." 

Section  30  of  chapter  46,  R.  S.,  reads  as  fol- 
lows: 

"Sec.  90.  No  lobsters  shall  be  transported  be- 
yond the  limits  of  this  state,  whether  of  legal 
length  or  otherwise,  except  by  common  carriers 
as  provided  in  section  seventeen,  unless  by  per- 
sons licensed  to  transport  lobsters  outside  the 
limits  of  the  state  under  the  following  condi- 
tions; the  commissioner  of  sea  and  shore  fish- 
eries AM  issue  a  license,  which  shall  not  be 
transferable,  to  the  owner  or  party  in  control 


of  any  smad^  vessel,  or  otiier  means  of  trans- 
portation, either  foreign  or  domestic,  authoriz- 
ing -him  to  purchase  and  to  transport  lobsters 
within  or  beyond  the  limits  of  the  state  upon 
the  following  conditions:  The  license  in  each 
instance  shall  state  the  name  of  the  smack,  ves- 
sel or  other  conveyance  to  be  used  in  so  pur- 
chaang  or  transporting  lobsters,  and  will  give 
no  authority  to  purchase  or  transport  in  any 
other  smack,  vessel  or  other  conveyance  except 
that  named  in  the  license.  The  name  of  the 
smack,  vessel  or  other  conveyance  may,  how- 
ever, be  changed  by  the  licensee  upon  am>Uca- 
tion  to  said  comnussioner,  within  the  license 
period,  without  further  charge.  The  fee  for 
issuing  said  license  shall  be  five  dollars,  and  a 
record  shall  be  kept  of  the  same,  similar  to  that 
provided  for  other  licenses  in  section  eighteen. 
Besides  the  name  of  the  conveyance,  the  li- 
cense shall  bear  the  date  of  takmg  effect  and 
the  terminatimt  thereof,  which  last-named  date 
shall  be  the  last  day  of  November  next  after  it 
becomes  effective,  and  shall  state  that  such  li- 
cense, together  with  the  l>ond  hereinafter  im:o- 
vided  for,  shall  be  forfeited  upon  the  violation 
of  any  law  of  this  state  relating  to  lobsters; 
and  it  shall  further  provide  that  such  smack, 
vessel  or  other  conveyance  shall,  at  all  times, 
be  subject  to  inspection  and  search  by  the  com- 
missioner of  sea  and  shore  fisheries,  or  his 
wardens  or  deputy  wardens,  with  warrant  or 
without,  in  which  inspection  and  search  they 
shall  in  no  way  be  obstructed.  Before  said 
license  is  issued,  the  applicant  shall  file  with 
the  said  commissioner  a  bond  in  the  penal  sum 
of  five  hundred  dollars,  conditioned  that  the 
same  shall  t>e  forfeited  to  the  state  upon  con- 
viction of  the  licensee  of  any  breach  of  any 
laws  of  this  state  pertaining  to  lobsters.  All 
licensees  under  this  section  shall  be  required  to 
load  all  smaclis,  vessels  or  other  contrivances 
within  the  waters  over  whidi  this  stale  lias 
jurisdiction,  and  any  licensee  loading  outside 
the  jurisdictional  waters  of  this  state,  or  who 
refuses  to  come  within  the  jurisdictional  waters 
of  this  state  when  ordered  so  to  do  by  the  com- 
missioner, or  any  of  his  wardens  or  deputy 
wardens,  shall  be  deemed  to  have  violated  the 
provisions  of  this  section^  and  his  bond  shall 
be  forfeited.  Any  license  issued  under  this  sec- 
tion shall  l>ecome  void  on  conviction  for  the 
breach  of  any  law  of  this  state  pertaining  to 
lobsters.  No  new  license  shall  be  issued  for  a 
period  of  one  year  to  any  party  whose  license 
has  beeo.  revoked  l>ecau8e  of  such  c(Miviction. 
Any  license  issued  contrary  to  the  provisions 
of  this  section  is  viHd  and  of  no  effect." 

Counsel  for  the  respondent  in  argument 
says  that  "various  constitutional  objections 
to  the  admissibility  of  the  statute  suggest 
themselves,"  and  considers  them  in  argument 
in  the  following  order: 

1.  Is  the  commerce  clause  of  the  United 
States  Constitution  violated? 

2.  Is  the  license  fee  illegally  discrimina- 
tory? 

3.  Is  the  penal  liability  illegally  discrim- 
inatory? 

4.  Is  the  penalty  excessive  and  unreason- 
able? 

[1]  The  imposition  of  a  license  fee  for 
smacks  or  vessels  engaged  in  the  lottster 
fisheries  on  waters  within  the  jurisdiction 
of  the  state,  nnd  moving  in  Interstate  com- 
merce, if  reasonable,  is  not  a  burden  on  in- 
terstate commerce.  License  Cases,  6  How. 
504,  12  Lw  Ed.  256.  The  general  power  of 
police  is  in  the  states.  Civil  Rl^ts  Cases, 
109  U.  S.  3,  3  Sup.  Ct  18,  27  Ik  Ed.  835. 
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And  neither  the  power  Itself,  nor  the  discre- 
tion to  exercise  It  as  need  may  require,  can 
be  bargained  away  by  the  state.  Cooley, 
Const.  Llmltatl<»is  (7th  Ed.)  831.  All  that 
the  federal  authority  can  do  is  to  see  that 
the  states  do  not,  under  co^er  of  this  power, 
invade  the  sphere  of  national  sovereignty, 
obstruct  or  Impede  the  exercise  of  any  au- 
thority which  the  Constltutlcm  has  «»- 
flded  to  the  nation,  or  deprive  any  dtlzen  of 
rights  guaranteed  by  the  federal  Constitu- 
tion. Id.  832.  The  same  authority  states 
the  guiding  rule  upon  questions  of  conflict 
between  federal  and  state  authority  thus: 
If  the  power  extends  only  to  a  Just  regula- 
tion of  rights,  with  a  view  to  the  due  pro- 
tection and  enjoyment  of  all,  and  does  not 
d«»rlve  any  one  of  that  which  Is  Justly  and 
properly  his  own.  It  Is  obvious  that  Its  pos- 
session by '  the  state,  and  Its  exercise  for 
the  regulation  of  the  property  and  actions 
of  Its  citizens,  cannot  well  constitute  an  In- 
vasion of  national  Jurisdiction,  or  afford  a 
basis  for  an  appeal  to  the  protection  of  the 
national  authorities.  Page  833  and  note  (a). 
The  right  to  license  Is  not  questioned;  and 
it  Is  not  claimed  that  the  license  fe<e  Is  In- 
tended for  revenue  or  a  tax.  license  laws 
are  of  two  kinds;  those  which  require  the 
payment  of  a  license  fee  by  way  of  raising 
a  revenue,  and  are  therefore  the  exercise 
of  the  power  of  taxation,  and  those  which 
are  mere  police  regulations,  and  require  the 
payment  only  of  such  license  fee  as  wlU 
cover  the  expense  of  the  license  and  of  en- 
forcing regulatton. 

[2,  S]  This  court  takes  Judicial  notice  that 
the  lobster  fisheries  is  one  of  the  great  in- 
dustries of  the  state  of  Maine.  It  is  a 
part  of  the  sea  and  shore  Interests  of  the 
state  that  has  been  the  subject  of  constant 
investigation  by  the  lawmaking  power  for 
nearly  a  century,  and  year  by  year  as  the 
liCglsIature  has  convened  the  attention  of 
the  repiresentatlves  has  been  enlisted  in 
the  direction  of  the  best  means  of  fostering 
the  industry  and  protecting  the  state  against 
means  and  methods  calculated  to  impair  it. 
L^lslatlon  to  this  end  has  been  enacted  from 
time  to  time  until  it  is  believed  that  the 
regulations  now  in  force  are  sufficient  to 
meet  all  reasonable  requirements,  and  fully 
preserve  the  Interests  of  all  concerned.  And 
this  is  the  stated  and  accepted  policy  of  the 
state,  founded  upon  experience  and  conscien- 
tious investigation.  Has  the  state  the  right 
to  so  legislate?  The  state  has  the  right  to 
legislate  In  this  instance,  even  tt  interstate 
commerce  is  indirectly  Involved,  until  Con- 
gress exercises  Its  authority  over  the  sub- 
ject. Sllgh  V.  Klrkwood,  237  TJ.  S.  58,  35 
Sup.  Ct.  501,  6»  li.  Ed.  835.  See  Minnesota 
Bate  Cases,  230  tJ.  S.  352,  33  Sup.  Ct  729, 
57  I«.  Ed.  1511,  48  li.  B.  A.  (N.  S.)  1151, 
Ann.  Gas.  1916A,  18.  If  the  Ijegislature  has 
the  right  to  le^slate  for  the  protection  of 
the  fishing  industry,  it  follows  that  it  has 


the  power  to  prescribe  rules  and  regulations, 
for  the  proper  execution  of  the  laws  deemed 
necessary.    Cooley,  Const  Lim.  98. 

[4,  S]  Are  the  established  rules  and  regula- 
tions illegally  discriminatory  and  the  pen- 
alty excessive?  It  needs  no  citation  to  sup- 
port the  statement  that  every  person  ana 
all  property  In  the  state  are  subject  to  some 
restraints  and  burdens  in  order  to  secure 
the  general  comfort,  health,  and  prosperity 
of  the  state.  From  the  beginning,  our  shore 
fisheries  have  been  important,  and  have  re- 
ceived from  the  executive  and  legislative 
departments  the  attention  their  importance 
demanded.  There  have  been  many  branches 
of  the  Industry,  and  necessarily  as  many 
classes,  of  those  engaged  In  the  various 
branches.  The  laws  and  rules  Intended  to 
control  and  regulate  the  fishing  business  have 
been  passed  for  the  benefit  and  regulation 
of  the  classes  in  the  conduct  of  the  business 
of  each  class.  No  other  method  is  practlca- 
bla  It  is,  then,  with  a  class  we  are  dealing 
— a  class  engaged  in  the  lobster  fisheries, 
and  so  long  as  the  regulation  is  Intended  to 
operate  upon  the  class  and  does  not  In  its 
operation  discriminate  against  an  Individu- 
al of  that  class,  but  affects  all  alike,  it  is 
lawful.  It  is  clear  that  the  asserted  discrim- 
inations are  within  the  power  of  classifica- 
tion, which  the  state  has  made. 

The  agreed  facts  show  a  deliberate  inten- 
tion to  evade  or  violate  the  statute,  the  set- 
ting up  of  the  individual  will  against  the 
clearly  expressed  Judgment  of  the  Legisla- 
ture. The  respondent  did  not  file  a  bond, 
nor  did  he  pay  the  $6  required  for  the  li- 
cense to  do  an  interstate  business.  He  paid 
the  minimum  license  and  attempted  to  do 
the  maximum  business  provided  by  the  reg;u- 
latlons,  without  paying  the  license  or  filing 
the  required  bond.  In  other  words,  the  re- 
spondent desired  to  carry  on  the  lobster 
business  at  the  least  exjjense  to  himself, 
and  that  meant  practically  to  disregard  the 
law  altogether.  The  position  he  takes  is 
against  the  best  interest  of  the  people  of 
the  state,  while  the  whole  course  of  legis- 
lation has  been  directed  to  preventing  so  far 
as  possible  the  exercise  of  such  individual 
practice.  That  a  state  may  so  legislate  in 
the  exercise  of  its  highest  functions  is  well 
settled.  "A  state  may  direct  Its  law  against 
what  it  deems  the  evil  as  it  actually  exists 
without  covering  the  whole  field  of  possible 
abuses,  and  it  may  do  so  none  the  less  that 
the  forbidden  act  does  not  differ  in  kind  fr<Mn 
those  that  are  allowed.  •  •  •  If  a  class 
Is  deemed  to  present  a  conspicuous  example 
of  what  the  Legislature  seeks  to  prevent, 
the  Fourteenth  Amendment  allows  It  to  be 
dealt  with,  although  otherwise  and  merely 
logically  not  distinguishable  from  others  not 
embraced  In  the  law."  Hall  v.  Geiger-Jones 
Co.,  242  U.  S.  639,  37  Sup.  Ot  217,  61  L. 
Ed.  480,   li.  B.   A,   1917F,  614,  Ann.  Gas. 
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19170,  048.     The  same  principle  is  stated 
in  another  leading  case,  as  follows: 

"The  Fourteenth  Amendment  does  not  prohibit 
leeislatiim  special  In  character.  *  *  *  It  does 
not  prohibit  a  state  from  carrying  ont  a  p<dic]r 
that  cannot  be  pronounoed  purely  arbitrary,  by 
taxation  or  i>enal  laws;  *  *  *  If  a  dass  is 
deemed  to  present  a  eonspicoons  example  of 
what  the  L^slature  seeks  to  prevent,  the  Four- 
teenth Amendment  allows  it  to  be  dealt  with 
although  otherwise  and  merely  logically  not 
distinguishable  from  others  not  embraced  in  the 
law."  Central  Liumber  Go.  t.  South  Dakota, 
226  U.  S.  167,  88  Sup.  Ct.  66,  57  L.  Ed.  164. 
"A  state  which,  at  its  own  expense,  furnishes 
special  focilities  for  the  use  of  those  engaged  in 
interstate  and  intrastate  commerce  may  exact 
oompensatiMi  therefor;  and  if  the  charges  are 
reasonable  and  uniform  they  constitute  no  bui^ 
den  on  interstate  commerce.  The  action  of  the 
state  in  such  respect  must  be  treated  as  cor- 
rect, unless  the  contrary  is  made  to  appear. 
•  *  •  In  view  of  the  many  dedsiong  of  this 
court,  there  can  be  no  serious  doubt  that  where 
a  state  at  its  own  expense  furnishes  special  fa- 
cilities for  the  use  of  those  engaged  in  commerce, 
interstate  as  well  as  domestic,  it  may  exact 
compensation  therefor,  ^e  amount  of  the 
chanres  and  the  method  of  collection  are  pri- 
marily for  determination  by  the  state  itself; 
and,  so  long  as  they  are  reasonable  and  are  fixed 
according  to  some  uniform,  fair,  and  practical 
standard,  they  constitute  no  burden  on  interstate 
commerce."  Hendrick  t.  Maryland.  236  U.  S. 
611,  85  Sup.  Ct.  140,  69  L.  Ed.  385,  and  cases 
cited ;   Cooley,  Const.  lim.  857. 

[I,  7]  It  is  clear  that  the  regulations  com- 
plained of  are  reasonable,  fair,  and  uniform, 
and  reflect  the  Judgment  of  those  best  'quali- 
fied to  settle  auestions  of  public  policy  and 
police  regulations,  and  It  Is  equally  clear 
that  the  respondent  has  failed  to  bring  him- 
self within  the  rule  that  the  party  assailing 
the  constitutionality  of  a  state  police  stat- 
ute must  clearly  show  that  It  offends  con- 
stitutional guaranties  in  order  to  Justify  the 
court  in  declaring  it  invalid.  Eubank  t. 
aty  of  Richmond,  226  U.  S.  137,  33  Sup.  Ot. 
76,  67  li.  Ed.  166,  42  I/.  R.  A.  (N.  S.)  1123, 
Ann.  Cas.  1914B,  102;  Hendrick  v.  Maryland, 
935  U.  S.  611,  35  Sup.  Ct  140,  69  L.  Ed.  885. 

The  entry  will  be: 

Judgment  for  the  state. 

(117  M«.  sa)  «==- 

BRIOOS  HARDWARE  CO.  ▼.  AROOSTOOK 
VALLEY  R.  CO. 

(Supreme  Judicial  Court  of  Maine.     July  17, 
1918.) 

1.  Oabbierb  ^=»177(3)— Neqliokncb  of  Termi- 
nal CARBUEB  —  LIABII.ITT  Or  INITIAI.  Cab- 
BIKB. 

Under  Act  Cong.  Feb.  4,  1887, 1 1,  as  amend- 
ed by  Act  Cong.  June  29, 1906,  1 1  (U-  S.  Comp. 
St.  1916,  i  8568),  defining  tranroortation  and 
section  20,  as  amended  by  section  7,  par.  11  (sec- 
tion 8604a),  initial  carrier  liable  for  damages 
accruing  on  connecting  lines  where  terminal  cat^ 
rier  notified  party  of  arrival  of  shipment,  and 
shipment  was  not  removed  within  48  hours,  held 
iniaal  carrier's  liability  thereafter,  for  acts  of 
terminal  carrier,  was  that  of  warehouseman,  hi 
view  of  bill  of  lading. 

2.  Wabxhousxmkn  «=>24(1)  —  DsoaKB  or 
Oa^ 

A  warehousemen  must  use  ordinary  care, 
and  is  liable  only  for  negligence. 


3.  STn>ui.ATioR8  «=9l4(l<9  —  SmnfEHT  or 
Goods— NEOuasNcs. 
In  action  for  damages  against  initial  carrier 
for  carload  of  potatoes  destroyed  by  fire  after 
reaching  destination,  stipulation  that  contents 
ot  car  'Vere  damaged  by  fire  originating,  either 
from  heating  apparatus,  or  from  a  stove  placed 
in  the  car,  without  the  knowledge  of  the  termi- 
nal carrier,"  without  evidence  as  to  cause  and 
circumstances  of  fire,  would  not  authorize  judg- 
ment for  plaintitF;  causes  stipulated  being  dis- 
junctive, excluding  operation  of  both. 

Agreed  Case  from  Supreme  Judicial  Oourt; 
Aroostook  Ooonty  at  Law. 

Action  by  the  Brlgga  Hardware  Company 
against  the  Aroostook  Valley  Railroad  Com- 
pany. Case  submitted  upon  agreed  statement 
of  facts.'    Judgment  for  defendant. 

Argued  before  SPBAR,  BIRD,  HANSON, 
PHILBROOK,   DUNN,  and   MORRILL,  JJ. 

Cyrus  F.  Small,  oif  Caribou,  for  plaintiff. 
Powers  &  Guild,  of  Ft  Fairfield,  for  defend- 
ant 

BIRD,  J.  This  case  is  before  us  upon  the 
following  agreed  statement  of  facts: 

"On  January  24,  1916,  the  idaintiff  delivered 
to  the  defendant  which  is  a  common  carrier 
engaged  in  interstate  commerce,  a  carload  of 
potatoes  loaded  in  an  Eastman  heater  car,  up- 
on receipt  of  which  the  defendant  issued  a  bul 
of  lading,  a  copy  of  which  is  hereto  annexed. 

"Tbe  car  was  transported  to  its  destination  by 
the  defendant  and  connecting  carriers,  arriv- 
ing  at  Atlantic  Terminal,  Brooklyn,  February 
2,  1918. 

"The  terminal  carrier  ^ve  notice  of  the  ar- 
rival of  the  car  to  B.  waterman  ft  Co.,  the 
notify  party  named  in  ttie  bill  of  lading,  on 
February  4,  1916,  and  the  car  was  placed  for 
delivery  on  February  5,  1916.  The  car  re- 
mained on  the  track  of  the  terminal  carrier  un- 
til the  night  of  February  14th,  when  its  con- 
tents were  damaged  by  fire,  originating  either 
from  defective  heating  apparatus  or  from  a 
stove  placed  in  the  car  without  the  knowledge 
of  the  terminal  carrier.  The  contents  of  the 
car  were  damaged  to  the  amount  ot  $487.31. 

"It  is  agreed  that  a  reasonable  time  for  un- 
loading the  car  had  elapsed  after  notice  o^  ar- 
rival was  given  and  before  the  occurrence  of 
the  fire. 

"It  is  agreed  that  the  plaintiff  made  claim 
against  the  defendant  for  its  loss  within  the 
tour-month  period  ^ovided  tor  in  the  bill  <fl 
lading. 

"Immediately  upon  receipt  of  the  bill  of  lad- 
ing, the  plaintiff  drew  a  draft  upon  the  notify 
party  for  the  purchase  price  of  the  car  of  po- 
tatoes, attached  the  bill  of  lading,  properly  in- 
dorsed, thereto,  and  forwarded  the  draft  through 
its  bank  for  collection.  At  the  time  of  the  fire 
the  draft  and  bill  of  lading  were  in  the  pos- 
session of  the  collecting  bank  of  New  Xork 
City  and  had  not  been  snrrendered  to  the  car- 
rier. 

"The  parties  agree  that  if  the  defendant  is 
liable  upon  the  above  facts,  judgment  is  to  be 
rendered  for  the  plaintiff  for  the  amount  of 
damages  specified,  with  interest  from  the  date 
of  the  writ  If  the  defendant  is  not  liable  upon 
these  facts,  judgment  is  to  be  rendered  for  the 
defendant 

The  bUl  of  lading  referred  to  is  of  the 
standard  form  approved  by  the  Interstate 
Commerce  (^mmission.  Section  6  thereof  ia 
as  follows: 

"Property  not  removed  by  the  party  entitled 
to  receive  it  within  forty-eight  hours  (exdnsiTe 
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of  legal  holidays)  after  notice  of  ita  arriyal  has 
been  dnly  seat  or  gtren  may  be  kept  in  car, 
depot,  or  place  of  delivery  of  the  carrier,  or 
warehouse,  subject  to  a  reasonable  charge  for 
storage  and  to  carrier's  responsibility  as  wari»- 
hooseman  only,  or  may  be,  at  the  option  of  the 
earner,  removed  to  and  stored  in  a  public  or 
licensed  warehouse  at  the  cost  of  the  owner 
and  there  held  at  the  owner's  risk  and  without 
liability  on  the  part  of  the  carrier,  and  subject 
to  a  li«t  for  all  freight  and  other  lawful  charg- 
«B,  including  a  reasonable  charge  for  storage?' 

The  action  is  an  action  on  the  case  for  neg^ 
Ugence  whereby  the  car  "containing  said 
potatoes  •  •  •  caogbt  Are  and  complete- 
ly destroyed  said  potatoes.   •    •    • " 

By  tbe  act  (1906)  to  amend  the  act  to  rega- 
late  commerce,  transportation  is  defined  as 
Including,  among  other  things,  "all  serrlces 
in  connection  with  the  receipt,  delivery,  ele- 
vation, and  transfer  in  transit,  ventilation, 
refrigeration  or  Idng,  storage,  and  handling 
of  prc^)erty  transported."  Act  Cong.  Feb.  4, 
18S7,  c.  104,  S  1,  24  Stat.  S79,  as  amended  by 
Act  Ck>ng.  June  29,  1006,  c.  S681,  {  1,  34  Stat 
684  (U.  S.  Gomp.  St  1916, 1 8S63).  By  a  later 
sectlcHii  of  the  amoidatory  act  (TT.  S.  Oomp. 
St  1916.  I  8604a),  It  is  provided: 

"That  any  common  carrier,  railroad)  or  trans- 
portation company  so  receiving  property  for 
transimrtatlon    from    a    point    in    one    state 

•  •  •  to  a  p<dnt  in  another  state  •  •  • 
shall  issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company  to 
whidi  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass, 

•  •  •  and  no  contract  receipt  rule,  reg- 
ulation •  •  •  shall  exempt  such  common 
carrier,  railroad  or  transportation  company 
from  tne  liability  herd>y  imposed.    •    *    •  " 

[1]  We  think.  In  view  of  section  S  of  tbe 
conations  of  the  bill  of  lading,  there  can  be 
no  qnestion  upon  the  facts  of  this  case;  that 
defendant  is  liable  to  plalntlft  for  an  dam- 
ages claimed  to  be  caused  by  tbe  terminal 
carrier  In  the  "transportation"  of  the  pota- 
toes. If  any,  and  that  the  liability.  If  any, 
from  the  acts  done  by  the  latter  mnst  arise 
from  his  acts  as  warehouseman  and  not  as 
carrier.  ■  Discussion  Is  unnecessary,  however, 
as  we  regard  Southern  Railway  ▼.  Prescott 
240  n.  S.  632,  637,  640,  36  Sup.  Ot  469,  60  L. 
Ed.  836,  as  decisive  of  the  question. 

[2]  Tbe  care  required  of  a  warehouseman 
over  the  property  in  his  charge  is  ordinary 
care.  He  is  liable  only  for  negligence.  In 
Southern  Railway  Ck>.,  supra,  it  Is  said: 

"The  plaintiff,  asserting  neglect  liad  the  bur- 
den of  establidiing  it  This  burden  did  not 
shift  As  it  is  the  duty  of  the  warehouseman 
to  deliver  upon  proper  demand,  his  failure  to 
do  so,  without  excuse,  has  been  regarded  as 
making  a  prima  facie  case  of  negligence.  If, 
however,  it  appears  that  the  loss  is  due  to  fire, 
that  fact  in  itself,  in  the  absence  of  circum- 
stances permitting  the  inference  of  ladt  of  rea- 
sonable preciiutions,  does  not  suffice  to  show 
neglect  and  the  plaintiff,  having  the  affirma- 
tive of  the  issue,  must  go  forward  with  the 
errldenoe;'' 


[3]  This  case  presents  no  evidence  as  to 
the  cause  and  circumstances  of  tbe  fire  or  tba 
precautions  taken  by  the  terminal  carrier  as 
warehouseman,  except  the  statement  agreed 
upon  by  the  ptartles  to  the  effect  that  the  con- 
t«it8  of  tbe  car  "were  damaged  by  fira  orlg- 
inating  either  from  defective  heating  ap- 
paratus or  from  a  stove  placed  In  the  car 
without  the  knowledge  of  the  terminal  car- 
rier." The  cause  is  thus  stated  disjunctively, 
or  in  the  alternative,  and  such  statement  ex- 
cludes the  (^)eratlon  of  both  as  tbe  cause. 
Austin  V.  Oakes,  48  Hun,  492,  496,  1  N.  Y. 
Supp.  307. 

The  court  has.  In  the  absence  of  other  evi- 
dence or  other  statement  no  means  oC  deter- 
mining whether  the  defective  heater  or  tbe 
stove  was  the  cause  of  the  fire,  and,  as  that 
which  would  constitute  la*  of  ordinary  care 
In  the  one  case  would  not  necessarily  be  lack 
of  ordinary  care  In  the  other,  It  Is  dlflttcult 
to  see  bow  the  court  can  find  negligence  or 
lack  of  ordinary  care  on  tbe  part  of  the  ter- 
minal carrier  as  war^ouseman.  In  regard 
to  tbe  alleged  defective  heater,  there  Is  no 
evidence  as  to  the  nature  of  the  defect  ^^ 
period  of  Its  existence,  tbe  care  actually  ex- 
ercised by  defendant  or  the  time  when  the 
Are  developed  after  the  last  visit  of  defend- 
ant's employes  to  the  car.  Nor  does  the  agreed 
statement  show  when  the  stove  was  placed  In 
the  car  "without  tbe  knowledge  of  tbe  termi- 
nal carrier,"  nor  whether  or  not  tbe  drcum- 
stances  were  sudi  as  to  warrant  the  Inference 
that  tbe  warehouseman  did  not  exercise  ordi- 
nary care  In  preventng  Its  Introduction  Into 
the  car  or  In  ascertaining  Its  presence  there. 
We  conclude  that  neither  the  statements 
agreed  upon  nor  the  inferences  to  be  drawn 
therefrom  are  suffide&t  to  Justify  the  conclu- 
sion that  plainUtr  has  sustained  the  burden 
of  proof  Imposed  upon  him.  De  Orau  v.  Wil- 
son {J).  O.)  17  Fed.  888,  701;  Southern  Rail- 
way Co.  V.  Prescott  240  XJ.  S.  632,  641,  86 
Sup.  Ct  469, 60  L.  Ed.  836. 

Judgment  must  be  entered  for  defendant 

So  ordered. 

(tt  Tt  «88) 
WHITE  ▼.  THORP  et  aL 

(Supreme  Court  of  Vermont    Chittenden.   May 
29,  1918.) 

Appeal  ard  Ebkob  «=382(5)  —  BIattsbs  Ap- 

PEALABLB— OBDEBS  OBANTINO   EXECUTION— 

"Decbke." 
An  appeal  does  not  lie  from  an  order  that 
execution  issue  in  a  chancery  case,  such  order 
not  being  a  "decree,"  but  entered  under  P.  S. 
1302,  to  enforce  a  decree  previously  rendered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Decree.] 

Suit  by  Wesley  O.  White  against  Ira  O. 
Thoip,  trustee  in  bankruptcy  of  tbe  estate 
of  W.  L.  White,  and  W.  I*  White.  From  an 
order  granting  an  execution  against  detend- 
ant  Thorp,  he  appeals.  On  motion  to  dla- 
miss.    Appeal  dismissed. 
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Argued  before  WATSON,  O.  J.,  and  HA8- 
EJI/rON.  POWERS,  TAYLOR,  and  MILES, 
JJ. 

E.  G.  Mower  and  C.  H.  Darling,  both  of 
Burlington,  for  plaintiff.  Sberman  R.  Moul- 
ton,  of  Burlington,  for  defendant 

PER  CURIAM.  The  motioa  beard  Is  to 
dismiss  an  appeal  In  chancery.  The  decree 
was  rendered  on  Hay  22,  1917,  and  filed  two 
days  later.  Thereby  a  certain  sum  of  money 
was  ordered,  adjudged,  and  decreed  to  be 
paid  by  defendant  Thorp  to  the  plaintiff. 
No  appeal  was  taken  therefrom.  On  July 
30,  1917,  the  chancellor,  on  i>etltlon  of  the 
plaintiff,  ordered  that  execution  Issue  against 
the  chattels  and  lands  of  defendant  Thorp, 
and  for  want  thereof  against  his  body,  for 
the  amount  due  the  plaintiff  under  the  de- 
cree, according  to  the  prayer  of  said  peti- 
tion. The  order  was  filed  August  6,  1917, 
and  on  the  same  day  a  motion  was  filed  by 
Thorp,  praying  "for  an  appeal  from  the  order 
and  decree  •  •  •  granting  an  execution 
against  him  in  said  cause." 

The  plaintiff  moves  that  the  appeal  be  dis- 
missed, for  that  the  order  from  which  It  was 
taken  Is  not  a  final  decree.  The  motion  must 
be  sustained.  The  order  that  execution  Issue 
was  not  a  decree.  It  was  made  under  the 
statute  as  a  method  of  enforcing  the  per- 
formance of  the  decree  previously  rendered. 
P.  «.  1302.  See  Kopper  v.  Dyer,  59  Vt  477,  9 
Atl.  4,  59  Am.  Rep.  742;  VUas  T.  Burton, 
27  Vt  56. 

Appeal  dismissed. 


(92  vt.  880) 

GILBO  &  SWARTZ  v.  MERRILL'S  ESTATE 
et  al. 

(Supreme  Court  of  Vermont.    Chittenden.    May 

17,  1918.) 
Sales  «=»273(5)— Guaeantt— Bbeach. 

Wliere  contract  for  windmill  water  supply 
system  specified  sizes  of  the  pipes  and  further 
guaranteed  efficiency  and  operation  of  the  plant, 
the  guaranty  was  no  more  than  a  guaranty  of 
such  eficiency  as  the  work  properly  carried  out 
according  to  specifications  would  alford,  and 
contractor  was  not  responsible  for  Inefficiency  re- 
sulting because  pipes  specified  were  too  small. 

Exceptions  from  Chittenden  County  Court ; 
W.  W.  Miles,  Judge. 

Proceedings  In  the  matter  of  the  estate 
of  Anna  S.  Merrill,  wherein  GUbo  &  Swartz 
filed  a  Qlalm  which  was  opposed  by  James  A. 
Merrill,  as  administrator.  On  plaintlfTs  ex- 
ceptions to  Judgment  for  defendant  Re- 
versed and  remanded. 

Argued  before  WATSON,  G.  J.,  and  HA- 
SBI/rON,  POWERS,  and  TAYLOR,  JJ. 

Powell  &  Powell,  of  Burlington,  for  plain- 
tiff. V.  A.  BuUard  and  Sherman  R.  Moulton, 
both  of  Burlington,  for  defendant. 

HASEtLTON,  J.  This  Is  an  appeal  to  the 
county  court  from  the  disallowance  by  the 
commissioners  on  the  estate  of  Anna  8.  Mer- 


rill of  the  plalntUCs'  claim.  In  county  court 
the  case  was  tried  on  a  declaration  In  as- 
sumpsit In  the  common  counts.  The  plea  was 
the  general  Issua  The  trial  was  by  the  court, 
and  on  findings  made  Judgment  was  rendered 
for  the  defendant  The  plaintiff  brings  a  bill 
of  exceptions. 

The  plaintiffs  are  succesaors  to  Gllbo  &  To- 
bin,  who  contracted  with  Anna  S.  Merrill  and 
her  husband,  James  A.  Merrill,  to  Install  on 
the  Merrill  farm  in  Addison,  on  the  shore  of 
Lake  Champlaln,  a  water  system  comprising 
a  windmUl,  a  tank  and  tankhouse,  a  pipe 
leading  from  the  lake  to  the  windmill,  a  pipe 
leading  from  the  windmill  to  the  tank,  and 
other  pipes.  GUbo  &  Toblu  and  Gllbo  & 
Swartz,  who  have  been  treated  throughout 
as  standing  in  the  shoes  of  GUbo  &  Tobin, 
will  herein  be  Bi>oken  of  indifferently  as  the 
plaintiffs.  Following  the  language  of  the  bill 
of  exceptions  the  word  "defendant"  is  herein 
used  to  designate  the  intestate,  her  huaband, 
a  party  to  the  contract,  her  estate,  or  her 
administrator  as  the  sense  may  require.  No 
confusion  can  result  The  defense  on  trial 
was  by  way  of  recoupment  and  the  claim  of 
nonacceptance.  The  contract  was  not  fuUy 
performed  by  the  plaintiffts  within  the  time 
specified  in  the  contract  in  certain  rejects 
as  found  and  designated  by  the  court  Some 
time  after  the  expiration  of  the  period  fixed 
for  the  completion  of  the  contract  the  defend- 
ant caused  a  letter  to  be  written  to  the  plain- 
tiffs pointing  out  certain  failures  to  perform, 
and  stating  that  the  things  left  undone  must 
be  ioae  by  a  day  named  or  the  defendant 
would  proceed  to  do  them  and  charge  the 
plaintiffs  therefor.  No  one  appearing  in 
answer  to  the  letter,  the  defendant  underto<^ 
the  completion  of  the  work,  and  in  doing  so 
paid  out  various  sums.  Thereafter  the  de- 
fendant commenced  to  operate  the  plant,  and 
because  of  Inefficient  or  improper  construc- 
tioD  the  windmiU  fell  and  the  defendant  was 
obliged  to  expend  a  sum  named  to  repair  it 
The  court  finds  that  the  plant  from  the  com- 
mencement of  Its  use  untU  the  defendant  sold 
the  premises  on  which  it  stood,  never  operat- 
ed In  a  satisfactory  and  efficient  manner; 
that  it  was  at  no  time  an  efficient  working 
windmill  water  i)lant;  and  that  the  main 
trouble  with  it  lay  in  the  size  of  the  pipe  from 
the  wlndmUl  to  the  tank  or  in  the  intake  pipe. 
The  court  finds  that  the  pipe  from  the  wind- 
mill to  the  tank  was  too  small  for  the  intake 
pipe.  There  Is  expressed  an  Inability  to  find 
how  much  it  would  have  cost  to  correct  this 
defect,  which  is  treated  as  chargeable  to  the 
plaintiffs,  but  there  is  a  finding  that  In  addi- 
tion to  making  the  repairs  referred  to  the  de- 
fendant was  obliged  to  purchase  a  gasoline 
engine  costing  $51  in  order  to  make  this  wind- 
mill plant  constantly  available.  The  contract 
price  for  the  plant  agreed  upon  was  some- 
tliing  over  $800.  The  defendant  had  paid  the 
plaintiffs  $400  on  account,  and  claimed  to 
have  been  damaged  through  the  default  of 
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the  plaintiffs  under  tbe  contract  to  an  amount 
more  than  the  balance  unpaid  under  the 
tenns  of  the  contract.  On  Its  findings  and 
failures  to  find  the  court  rendered  judgment 
for  the  defendant  as  stated  at  the  outset. 

The  finding  which  the  court  makes  the  main 
cause  of  damages  to  the  defendant  is,  as 
already  appears,  the  finding  as  to  the  size  of 
the  pipes.  The  pipes  were,  however,  of  the 
precise  size  fixed  by  the  contract,  and  the 
plalntlfts  took  an  exception  on  this  ground. 
The  force  of  the  claim  under  this  exception 
the  defendant  attempts  to  meet  by  pointing 
out,  what  Is  true,  that  the  contract  contained 
this  clause,  "The  efficiency  and  the  operation 
of  the  plant  is  guaranteed,"  and  by  Calling 
attention  to  the  finding  that  the  plant  was  not 
eflSdent.  But  the  oontractors  were  neverthe- 
less bound  to  follow  the  specifications,  and 
the  guaranty  of  efficiency  was  no  more  than  a 
guaranty  of  such  efficiency  as  the  work 
properly  carried  out  in  accordance  with  the 
specificatlOTis  would  afford.  Bush  v.  Jones, 
144  Fed.  942,  75  O.  O.  A.  682,  6  U  R.  A.  (N.  8.) 
774;  (MacKnight  Co.  t.  Mayor  4  Co.,  160  N. 
Y.  72,  64  N.  D.  861;  6  R.  O.  L.  866.  There 
are  in  the  case  no  findings  that  reach  back  of 
the  oontract  and  make  the  plalntlflTs  resiwn- 
sible  to  the  defendant  on  account  of  its  terms 
and  specifications.  Bo  In  regard  to  this  fun- 
damental basis  of  the  Judgment  very  sub- 
stantial error  intervened. 

The  court  found  that  the  contract  was  not 
complied  with  because  the  floor  of  the  tank- 
house  within  its  walls,  the  floor  upon  which 
the  tank  rested,  was  of  an  unstafble  character. 
The  plaintiff  excepted  to  this  finding  and 
also  to  the  finding  already  mentioned  that 
the  windmill  accident  was  due  to  Improper 
construction.  These  two  exceptions  the  plain- 
tiff briefs.  But  there  was  some  evidence  to 
isupport  each  finding,  and  as  to  the  tauK  floor, 
windmill,  and  some  other  matters  there  were 
no  specifications  whl<di  prevented  the  full 
operation  of  the  undertaking  for  the  con- 
struction of  an  efficient  plant 

Some  exceptions  to  the  exclusion  of  evi- 
dence were  taken,  but  the  evidence  shut  out 
Sigalnst  exception  was  properly  excluded, 
either  because  of  remoteness  or  because  its 
admissHblllty  under  the  plaintiffs'  spedflca- 
tlon  was  not  made  to  appear.  Some  questions 
that  might  naturally  have  arisen  in  the  trial 
of  the  case  are  not  presented  by  the  bill  of 
exceptions. 

Judgment  reversed  and  cause  remanded. 

MUjSS,  J.,  did  not  sit 


(92  Tt.  mi 

BRADIxEY  V.  BLANDIN  et  aL 

(Supreme  Court  of  Vermont    Brattleboro.    May 
8,  1918.) 

1.  Flxading  «=»77— Pbactiob  Act. 

Practice  Act  (Iawr  1915,  No.  90)  |  18.  ap- 
plies to  an  action  pending  at  the  time  of  its  pas- 
sage. 


2.  Pleading  ^=»78— Answzb— Defekskb. 
Under  Practice  Act  (Laws  1915,  No.  90)  | 

2.  all  the  defenses  relied  upon  must  be  stated  in 
the  answer. 

3.  Plbadimgi     <3=>93(1)— Answer— Inconsist- 
ENT  Deisnseb. 

Under  Laws  1915,  No.  90,  f  2,  the  answer 
cannot  contain  inconsistent  defenses,  which  can- 
not both  be  true. 

4.  Pleadino  €=>94— Sep  abate  Paraobaphs. 

Under  Laws  1915,  No.  90,  g  2,  the  answer 
may  be  divided  into  separate  paragraphs,  al- 
though this  is  not  essential. 

5.  Pui&DiNa  «=>362  (4)— Detenbe  xh  Answer 
—Remedies. 

If  the  answer  seta  forth  inconsistent  defens- 
es, advantage  thereof  should  preferably  be  taken 
by  motion  to  strike  out 

6.  Pleading   i8=5>360  (4)  — Inconsistent  Dk- 
rENSES— Election. 

If  the  answer  sets  forth  inconsistent  defens- 
es, advantage  thereof  may  be  taken  by  moving 
for  election,  although  motion  to  strike  out  is 
preferable. 

7.  Brokers  «s>82(2)— Actions  —  Ahsweb  — 

SUFFICIENOT, 

In  broker's  action  for  commission,  answer 
setting  forth  the  contract  alleging  that  there 
was  no  other  contract,  and  that  the  sale  was 
not  made,  was  proper,  being  in  effect  the  general 
issue. 

8.  Pleading  «=9204(7)  —  Deicubrer  to  Pakt 
OF  Answer- Effect. 

A  demurrer  to  part  of  the  answer  cannot  be 
sustained,   unless   the   part   demurred   to  as  a . 
whole  shows  no  defense. 

Exceptions  from  Bennington  County  Court ; 
B.  L.  Waterman,  Judge. 

Action  by  Gilbert  W.  Bradley  against 
Amos  N.  Blandin  and  the  Somerset  Land 
Company.  On  plaintlfTs  exceptions  to  or- 
der overruling  demurrer  to  the  answers.  Af- 
firmed and  remanded. 

Argued  before  WATSON,  C.  J.,  and  HAS- 
ELTON,  POWERS,  TAYLOR,  and 
MILES,  JJ. 

Batchelder  &  Bates,  of  Bennington,  and 
F.  O.  Archibald,  of  Manchester  Center,  for 
plaintiff.  Harvey  &  Whitney,  of  Brattleboro, 
Robert  E.  Healy,  of  Bennington,  and  Hale 
K.  Darling,  of  CSielsea,  for  defendants. 

WATSON,  C.  J.  This  is  an  action  of  as- 
sumpsit on  contract  The  case  (which  has 
been  here  twice  before,  and  is  reported  in 
89  Vt.  542,  95  AU.  894,  and  In  91  Vt  472,  100 
Atl.  920),  is  here  on  plaintiff's  demurrer  to 
the  so-called  "second  jplea"  of  defendants' 
answer;  more  properly  speaking,  it  is  the 
second  paragraph  of  the  answer. 

[1]  Though  the  action  was  pending  at  the 
time  of  the  passage  of  the  Practice  Act,  the 
law  of  that  act  applies.  Laws  of  1915,  Na 
90,  1 18. 

[2]  By  secti<Hi  2,  pleadings  in  defense  shall 
consist  of:  "(b)  An  answer,  which  shall  con- 
tain either  a  denial  of  the  allegations  of 
the  complaint  or  some  of  them;  or  a  brief 
and  simple  stat^uent  of  the  facts  relied  up- 
on In  defense."  By  subdivision  (c),  a  de- 
murrer may  be  filed,  which  sliall  dlstlncfly 
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spedty  tbe  reason  why  the  pleading  demur- 
red to  Is  Insufficient  By  section  8,  no  plead- 
ing shaU  ftiU  for  want  of  form,  but  shall  be 
amended  In  such  respects  at  any  stage  of  the 
proceeding,  If  the  fault  be  pointed  out,  and 
the  sufficiency  of  all  pleadings  in  this  re- 
spect shall  be  for  the  discretionary  determi- 
nation of  the  trial  court  Subdivision  (d) 
provides  for  such  further  pleadings  as  may 
be  required,  etc.;  but  this  has  reference  to 
pleadings  subsequent  to  the  answer. 

[S-(]  It  is  very  apparent  that;  in  contem- 
plation of  the  act,  the  answer  shall,  in  the 
manner  stated,  contain  all  the  defenses  re- 
lied upon.  This  is  in  accordance  with  the 
general  rule  governing  pleadings  under  re- 
form procediire  acts,  where,  as  here,  the 
primary  object  of  the  Practice  Act  is  to  sim- 
plify and  improve  practice  and  procedure  in 
dvll  actions.  The  answer,  as  in  equity 
pleadings,  should  be  drawn  in  a  way  stating 
all  grounds  of  defense  upon  which  the  de- 
fendant relies,  in  doing  this  the  answer 
may  properly  be  divided  into  separate  para- 
graphs, thus  distinguishing  the  different 
grounds;  but  this  is  not  essential,  for  all 
may  be  stated  In  one  paragraph.  Greoithal 
V.  Lincoln,  67  Conn.  372,  35  AXL  266 !  Free- 
man's Appeal,  71  Conn.  70S,  43  Atl.  185.  A 
llmitfition  of  the  rule  is  that  the  answer  can- 
not contain  inconsistent  defenses.  But  de- 
fenses are  inconsistent  only  when  they  can- 
not both  be  true,  and  the  proof  of  one  nec- 
easarUy  proves  the  falsity  of  the  other.  Mc- 
Klnstry  r.  ColUns,  74  Vt  147,  52  AU.  438; 
Susznlk  Y.  Alger  Logging  Co.,  76  Or.  188, 147 
Pac.  922,  Ann.  Cas.  1017C,  700.  If  the  an- 
swer sets  forth  inconsistent  defenses,  ad- 
vantage there<rf  should  be  taken  by  motion 
to  strike  out,  or  perhaps  by  moving  that  the 
defendant  be  directed  to  elect  upon  which  of 
the  inconsistent  defenses  he  will  rely.  Noon- 
an  v.  Bradley,  9  Wall.  394,  19  L.  Ed.  757; 
Strouse  v.  Lelpf,  101  Ala.  433,  14  South.  667, 
23  L.  R.  A.  622,  46  Am.  St  Rep.  122 ;  Hart- 
Parr  Co.  T.  Keeth,  62  Wash.  464,  114  Pac. 
1C9,  Ann.  Cas.  1912D,  243.  The  former 
should  seem  to  be  tbe  better  practice,  since 
thereby  the  plaintiff  may  be  Informed  of  the 
particular  grounds  of  defense  in  season  to 
prepare  his  case  for  trial  accordingly. 

[7,1]  The  paragraph  of  the  answer  de- 
murred to  sets  forth,  as  one  ground  of  de- 
fense, that  on  or  about  the  day  named  the 
Somerset  Land  Cmnpany  promised  to  pay 
the  plaintiff  a  2^  per  cent,  commission  if 
certain  lands  were  sold  to  Finch-Pruyn  &  Co., 
of  Glen  Falls,  N.  T.,  for  the  sum  of  $1,000,- 
000;  that  neither  said  lands,  nor  the  timber 
growing  thereon,  nor  any  part  thereof,  was 
then  or  ever  sold  to  said  Flnch-Pruyn  &  Co. ; 
that  no  other  or  different  contract  existed 
between  said  plaintiff  and  said  defendants, 
or  either  of  them.  It  is  said  that  this  part 
of  the  answer  amounts  to  the  general  issue. 
We  think  it  does,  because  it  Is  equivalent  to 


a  denial  of  the  making  of  the  contract  alleg- 
ed in  the  complaint  and  in  niaking  sudi  de- 
nial it  was  proper  for  the  defendants  to 
state  the  facts  as  explanatory  of  their  de- 
nials, thus  making  the  denial  more  fairly  to 
meet  the  substance  of  the  allegations  denied, 
niereby  the  plaintiff  was  more  fully  ai^ria- 
ed  of  the  real  issue  raised  by  the  denial.  The 
demurrer  was  properly  overruled.  Wilmot 
V.  McPadden,  78  Conn.  276,  61  AtL  10^; 
British  American  Ins.  Co.  v.  Wilson,  77  Conn. 
659,  60  Atl.  293.  A  demurrer  to  part  of  the 
answer  (as  In  this  case)  cannot  be  sustained, 
unless  the  part  demurred  to;  as  a  wholes 
shows  no  defense. 

Whether  by  the  rerlsloa  of  1917,  of  the 
statutes,  the  Practice  Act  was  materially  al- 
tered in  any  of  its  provisions  discussed  above^ 
is  not  considered. 

Judgment  affirmed,  and  cause  remanded. 

"°°°°~  (tt  E.  I.  Mi 

DORRANOB  et  aL  v.  GREENE  et  aL 
(No.  41&) 

(Supreme  Court  of  Rhode  Island.    July  6, 1918.) 

1.  Wills  «=»524(2)—CoN8TauonoN— Estates 
Created — "Heikb." 

The  word  "heirs"  refers  to  living  persons 
holding  such  relatl<Hi  at  time  of  testator's  death, 
in  the  absence  of  an  Intention  to  the  contrary 
clearly  evidenced  in  tbe  will. 

[B3d.  Kote.— For  other  definitions,  see  Words 
and  Phrases,  EMrst  and  Second  Series,  Heirs.] 

2.  Wills  ^=3524(6)— Ebtatkb  Cbeatkd— Con- 
stbttction— Kesiduabt  Legatees. 

Under  will  giving  wife  cash  in  lien  of  dower 
or  other  interest  creating  trust  estate,  to  nay 
annnities  for  life  of  daughter,  and  if  she  died 
without  children  to  pay  a  farther  annuity  to  the 
wife  and  to  pay  other  beqaests  and  to  distribute 
the  remainder  to  the  heirs,  the  heirs  at  law,  as 
ultimate  distributees,  were  to  be  determined  at 
the  data  of  the  daogtiter's  death. 

3.  Wills  <&=a634(8)— Estates  Cbeatsd— Ook- 
BTBUCTioN— Residuary  Legatees. 

Will  giving  wife  cash  in  lieu  of  dower  or  oth- 
er interest  creating  trast  estate,  to  pay  an- 
nuities for  life  of  daughter,  and,  if  she  died 
without  children,  to  pay  a  farther  annuity  to  the 
wife  and  to  pay  pecuniary  bequests,  mostly  of 
small  amounts,  and  to  dicftribute  the  remainder 
to  the  heirs,  gave  the  pecuniary  legatees  only 
contingent  and  nontransmissible  interests,  which 
failed  when  they  predeceased  the  daughter. 

4.  Wills  ^=>858(1)— Estates  Created— Cok- 
BTEucnoN— Residuary  Bequests. 

Under  will  giving  wife  cash  in  lieu  of  dower 
or  other  interest  creating  trust  estate,  to  pay 
annuities  for  life  of  daughter,  and,  if  she  died 
without  children,  to  pay  a  further  annuity  to 
the  wife  and  to  pay  otiier  pecuniary  bequests 
and  to  distribute  the  remainder  to  the  heirs, 
when  the  pecuniary  legatees  died  before  the 
death  of  the  daughter,  their  legacies  did  not 
fall  into  the  residue,  but  devolved  as  intestate  es- 
tate of  tbe  testator,  passing  to  testator's  next  of 
kin  at  the  date  of  his  death. 

5.  Trusts  <8=»191(2)— Powers— Sellino  Prop- 

EBTT. 

Where  trustees  under  will  were  directed  to 
distribute  property  to  a  number  of  persona,  the 
power  to  sell  enough  of  the  property  to  equalise 
the  dlTision  was  implied  if  distribution  could 
not  otherwise  be  made. 
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Certified  fronr  Superior  Court,  Providence 
•nd  Bristol  Counties. 

Suit  by  Cbarles  T.  Dommce  and  otbers, 
as  trustees  pro  tempore  under  the  will  of 
Samuel  Lamed,  deceased,  against  W.  Max- 
well Greene,  as  administrator  of  Cella  Lam- 
ed Greene,  deceased,  and  others.  Case  certi- 
fied to  the  Supreme  Court  Decree  ordered 
submitted. 

Ellsha  O.  Mowryl  of  Providence,  for  com- 
plainants. Frank  W.  Hackett,  of  Washing- 
ton, D.  C,  and  Mendell  W.  Crane,  of  Prov- 
idence, for  Laura  L.  Saylea  Walter  A. 
Edwards,  Eliot  G.  Parkhurst,  and  Edwards 
&  Angell,  all  of  Providence,  Ulchard  W.  Hale 
and  George  A.  Morlarty,  Jr.,  both  of  Boston, 
Mass.,  and  Greenough,  Easton  &  Cross  and 
Frank  T.  Easton,  all  of  Providence,  for  va- 
rious respondaits. 

BAEEB,  J.  This  cause  Is  a  suit  la  equi- 
ty, brought  by  the  oomplatnants  In  their  ca- 
pacity as  trustees  for  the  time  b^ng  un- 
der the  will  of  Samuel  Larned,  late  of  Prov- 
idence, for  Instructions  relating  to  the 
construction  of  said  wllL  The  complain- 
ants are  also  Interested  In  the  questions 
raised  In  their  capacities  as  executors  of 
the  vlll  of  Katharine  Cella  (Lamed) 
Greene,  the  testator's  daughter,  and  as 
trustees  under  certain  clauses  of  her  will, 
and  the  complainant  W.  Maxwell  Greene  Is 
also  Interested  as  administrator  of  the  es- 
tate of  Cella  (Lamed)  Greene,  the  testator's 
widow,  who  remarried  subsequent  to  his  de- 
ceasei,  Accordingly,  In  these  capacities  they 
have,  wlfli  numerous  other  parties,  been 
Joined  as  defeildants. 

The  case,  being  ready  for  hearing  for 
flnal  decree,  has  been  certified  to  this  court 
for  final  determination  under  General  Laws 
1909,  c;  289,  {35,  upon  Mil,  answers  and 
proof,  the  bill  having  been  taken  as  con- 
fessed against  sudi  parties  as  failed  to  an- 
swer. 

The  Important  facts  disclosed  by  the  evi- 
dence may  be  (thus  summarized:  Samuel 
Lamed  died  In  December,  1846,  leaving  him 
surviving  his  widow,  Cella  Greene  Lamed, 
and  a  daughter,  Katharine  C^a  Lamed. 
He  was  the  son  of  William  Lamed,  and  had 
-16  (or  perhaps  18)  brothers  and  sisters, 
whose  numerous  descendants,  so  far  as 
known,  are  among  the  parties  respondent 
His  will,  dated  Novrauber  28,  1846,  about  a 
month  before  his  death,  was  admitted  to 
Iffobate  in  the  municipal  court  of  the  city 
of  Providence  on  January  26,  1847.  Bis 
first  provision  was  for  his  wlfe^  to  whom 
he  gave  $12,(X)0  outright  'in  lieu  o;C  her 
dower  or  other  interest  In  roy  real  or  per- 
sonal estate."  He  also  gave  her  two  ^fts 
not  of  a  pecuniary  nature.  He  then  dis- 
posed of  his  household  furnishings,  made  nn- 
meroos  small  pecuniary  gifts  to  relatives, 
friends,  and  servants,  provided  for  several 
amall  anaaltles  for  relatlvei,  and  appointed 


his  wife  guardian  of  his  daughter.  The 
rest  and  remainder  of  his  estate,  both  real 
and  personal,  he  directed  to  be  sold,  and 
the  proceeds  to  be  paid  over  to  three  trus- 
tees, to  whom  he  gave  and  bequeathed  said 
proceeds  In  trust  The  trustees  were  given 
power  to  Invest  In  Rhode  Island  real  estate, 
real  estate  mortgages  and  bank  stock,  and 
to  change  Investments  from  time  to  time 
in  their  discretion.  They  were  directed  to 
make  payment  from  the  trust  funds  (1)  of 
the  annuities  therelnbefcMw  bequeathed;  (2) 
of  various  annual  sums  for  the  testator's 
daughter,  Katharine  Olia  Lamed,  the 
amount  thereof  being  gradually  Increased 
for  a  certain  period  until  It  reached  a  max- 
imum of  $1,200  each  year,  said  amount  im- 
tll  her  marriage  to  he  paid  annually  to  her 
guardian  during  her  minority  and  to  her 
upon  reaching  her  majority;  (S)  to  the  Blah- 
op  of  the  Diocese  of  Bhode  Island,  for  re- 
ligious purposes,  all  surplus  Income  not  re- 
quired for  the  foregoing  payments  until  au 
aggregate  sum  of  $4,050  had  been  so  paid; 
(4i  thereafter  to  Invest  any  surplus  income 
for  the  purposes  of  the  trust;  and  (5)  to  pay 
to  the  testator's  said  daughter  from  and 
after  her  marriage  during  her  life  the  whole 
of  the  Income  of  the  trust  fund  remaining 
after  the  foregoing  payments.  Then  appear 
the  provisions  of  the  will  which  have  given 
rise  to  the  questions  now  before  the  court, 
as  follows: 

"And  from  and  after  the  decease  of  my  said 
daughter  should  she  leave  a  child  or  children, 
the  said  tnistees  shall  appropriate  so  much  of 
the  income  of  the  said  trast  funds  as  may  be 
necessary  for  the  support  of  sadi  child  or  diU- 
dren  until  the  youngest  of  them  ahaH  attain 
the  a«e  of  twenty-one  years,  or  otherwise  become 
of  age— at  which  time  they  diall  terminate  their 
said  trust  by  conveying  to  the  dilld  or  children 
of  my  said  daughter  their  heirs  and  assigns  in 
equal  shares  all  the  estate  real  and  personal  then 
holden  by  them  in  trust 

"But  u  my  said  daughter  shall  decease  with- 
oat  leaving  any  child  or  children  living  at  the 
time  of  her  decease,  I  then  direct  that  the  said 
trustees  shall  thereafter  pay  to  my  wife  for  her 
own  use.  It  she  has  remained  nnmarried  the  an- 
nual sum  of  five  hundred  dollars  so  long  as  she 
remains  nnmarried— And  shall  also  immediately 
thereafter  pay  the  following  sums  to  the  persons 
hereafter  named  that  is  to  say: 

"My  mother  Mrs.  Sarah  Lamed  two  hundred 
ddlara 

"My  brother  William  O..  Lamed  one  hmidred 
dollars. 

"My  brother  George  Lamed,  one  thousand  dol- 
lars. 

"My  sister  Sarah  8.  Lamed  two  hundred  dol- 
lars. 

"My  sisters  Laura  S.  Hallett  and  Abby  S. 
Brown  two  hundred  dollars  each. 

"My  nephew  William  Lamed  two  hundred  dol- 
lars. 

"My  nephew  Russell  M.  Lamed  five  hnndred 
dollars. 

"My  nephew  Edwin  C.  Lamed  one  thousand 
dollars. 

"My  nephew  Charles  H.  Lamed  or  L'axnard 
fifty  dollars. 

"My  nephew  William  Henry  Lamed  five  hnn- 
dred dollars. 

"My  nieces  Elisabeth  H.  Cobum  and  Baiafe 
Osgood  each  fifty  dtdlara. 
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"My  nephew  Henry  L.  Hallett  two  hnndred 
dollara. 

"My  niece  Jane  H.  Sayles  fifty  dollars. 

"My  brother-in-law  Benjamin  F.  Hallett  fifty 
dollars. 

"My  brother-in-law  William  Brown  fifty  dol- 
lara. 

"They  shall  also  pay  to  some  suitable  person 
the  sum  of  two  thousand  dollars  as  trustee  for 
the  sole  use  and  benefit  of  my  sister  Sophia  L. 
Clifford  so  that  she  diall  receive  the  income 
thereof  during  her  life,  and  so  much  of  the 
principal  from  time  to  time  as  may  t>e  necessary 
.tor  her  suppwt,  with  the  right  of  disposing  of  the 
principal  or  what  may  remain  of  it  at  her  de- 
cease. 

"They  shall  also  pay  to  each  of  my  nieces  Lu- 
anda H.  Lamed,  Mary  Letitia  Lamed,  Ellen  O. 
Lamed  and  Anne  M.  Larned  the  annual  sum  of 
thirty  dollars  so  long  as  they  respectively  remain 
unmarried — and  also  to  my  nephew  Samuel 
Lamed  the  annual  sum  of  thirty  dollars  for  the 
term  of  ten  years. 

"And  all  the  rest  and  residue  of  the  said  trust 
fonds,  remaining  after  the  payment  of  the  said 
sums,  and  reserving  a  sufficiency  for  the  payment 
of  the  annuities  provided  for  in  this  my  will, 
they  shall  distribute  to  and  among  my  heirs  at 
law,  in  the  inoportiona  in  which  they  would  sev- 
erally be  entitled  under  the  statute  for  the  dis' 
tribution  of  intestate  estates. 

"And  whenever  the  payment  of  the  said  annul 
ties  shall  cease  so  much  of  my  said  estate,  as 
may  have  been  reserved  for  their  payment  shall 
be  then  distributed  in  like  manner," 

The  testator  was  survlred  by  his  wife, 
Celia  Oreene  Lamed,  and  his  only  child, 
Katharine  Celia  Larned,  no  other  person  at 
the  date  of  his  decease  holding  the  capacity 
of  his  heir  at  law  or  next  of  kin.  The  tes- 
tator's widow  subsequently  married  Richard 
W.  Oreene,  who  predeceased  her,  and  she 
died  Intestate  in  1887,  leaving  her  daughter 
Katharine  Celia  as  her  sole  heir  at  law  and 
next  of  kin.  Said  Katharine  Celia  Larned 
ibtirried  the  defendant  W.  Maxwell  Greene 
in  1872,  and  died  June  29,  1917,  testate  and 
without  ever  having  had  any  issue.  In  her 
will  she  directed  that  all  property  of  hers 
derived  from  the  testator  be  kept  separate 
and  disposed  of  It  in  part  for  the  benefit  of 
certain  charities  and  in  part  for  the  benefit 
of  various  members  of  the  Lamed  family,  In- 
cluding many  of  the  parties  to  this  suit. 

All  of  the  persons.  Including  the  legatees 
of  the  said  17  pecuniary  legacies  and  said 
Sophia  L.  Clifford,  for  whom  special  provision 
was  made  by  the  testator  in  case  his  daugh- 
ter Katharine  ^ould  decease  without  leav- 
ing living  children,  survived  the  testator,  but 
predeceased  said  Katharine,  Sophia  L.  Clif- 
ford dying  Intestate  and  without  ever  having 
attempted  to  exercise  the  power  of  disposing 
of  the  fimd  which  would  have  been  available 
for  her  were  she  now  living. 

The  various  gifts  made  by  said  will  prior 
to  the  creation  of  the  trusts  were  paid  by 
the  executors,  the  persons  to  whom  were 
bequeathed  annuities  upon  the  death  of  the 
testator  survived  the  testator  and  predeceas- 
ed his  daughter,  and  said  annuities  were 
paid  in  full.  The  payments  required  to  be 
made  by  the  trustees  to  the  Blsh(H>  of  the 
Dloc-ese  of  Rhode  Island  were  made^  and  the 


other  provisions  and  directions  of  the  will 
have  been  fully  carried  out,  except  those  re- 
lating to  the  payments  and  distribution  to 
be  made  after,  the  decease  of  said  Katharine 
Oella  (Lamed)  Greoie,  leaving  no  living 
child  or  children,  ^e  trust  estate,  consist- 
ing principally  of  personal  property,  is  now 
distributable. 

The  complainants  seek  Instructions  with 
respect  to  four  questions  as  follows:  (1) 
Whether  or  not  the  17  pecuniary  legacies  be- 
queathed in  and  by  said  will  In  case  the  said 
Katharine  Celia  (Lamed)  Greene  deceased 
vrithout  leaving  any  child  or  children  living 
at  the  time  of  her  decease  have,  by  reason 
of  the  decease  of  the  legatees  during  the 
lifetime  of  the  said  Katharine,  lapsed;  (2) 
whether  the  legacy  in  trust  for  the  use  and 
benefit  of  Sophia  L.  Clifford  bequeathed  In 
and  by  said  will  In  case  the  said  Katharine 
Celia  (Larned)  Greene  deceased  without  leav- 
ing any  child  or  children  living  at  her  de- 
cease and  the  said  17  pecuniary  legacies.  If 
they  shall  be  deemed  to  have  lapsed,  have 
fallen  Into  the  residue  of  said  trust  estate; 
and,  if  they  have  not  fallen  Into  said  resi- 
due^ what  disposition  should  be  made  of 
them;  (3)  whether  the  phrase  "heirs  at  law" 
of  said  Samuel  Lamed  In  the  provldon  In 
said  will  for  the  distribution  of  the  tmst  es- 
tate in  case  the  said  Katharine  Celia  (Lam- 
ed) Greene  deceased  without  leaving  any 
child  or  children  living  at  the  time  of  her 
decease  has  reference  to  the  persons  holding 
said  capacity  at  the  date  of  the  death  of  the 
said  Samuel  Lamed,  or  to  the  persons  who 
would  have  held  said  capacity  had  the  said 
Samuel  Larned  deceased  Immediately  after 
the  death  of  the  said  Katharine  on  the  29th 
day  of  June,  1917;  and  (4)  whether  or  not, 
if  the  residue  of  said  trust  estate  Is  distrib- 
utable among  two  or  more  persons  at  the 
present  time,  the  complainants,  as  such  trus- 
tees, have  for  the  purx>ose  of  making  dis- 
tribution of  the  same  power  to  sell  real  es- 
tate not  capable  of  being  partitioned  In  kind, 
and  power  to  sell  such  securities  as  remain 
after  their  holdings  as  such  trustees  in  each 
security,  so  held  by  them,  have^  so  far  as 
possible,  been  distributed  In  kind  in  equal 
portions  among  the  persons  entitled  to  said 
residue. 

[1]  Question  3  is  undoubtedly  the  most  Im- 
portant one  In  the  present  case,  and  there- 
fore It  has  been  given  the  prominent  position 
in  the  discussion  by  all  of  the  parties  in  in- 
terest. The  executors  of  the  will  of  Kath- 
arine Celia  Greene,  the  administrator  of  the 
estate  of  (Telia  (Larned)  Greene,  who  is  also 
on  of  said  executors,  and  one  other  respond- 
ent claim  that  the  words  "heirs  at  law,"  as 
used  in  the  will  of  Samuel  Lamed  relative  to 
the  distribution  of  the  rest  and  residue  of 
his  trust  estate,  refer  to  persons  having  that 
capacity  at  the  date  of  his  decease  In  1846. 
All  the  other  respondents,  who  have  appear- 
ed by  counsel,  <daim  that,  the  words  refer  to 
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persons  haTlng  that  capadty  at  the  date  of 
Ms  daughter's  decease  in  1917.  Broadly 
speaking,  the  controversy  Is  between  the  rep- 
resentatives of  the  deceased  daughter  of  the 
testator  and  the  descendants  of  the  testator's 
brothers  and  sisters.  Under  the  well-estab- 
Uahed  rules  of  construction  the  word  "heirs" 
Is  held  to  refer  to  the  living  person  or  per- 
sons holding  that  relation  at  the  time  of  the 
testator's  death,  In  the  absence  of  an  inten- 
tion to  the  contraiigf  clearly  evidenced  In  the 
will  itself.  The  question  presented,  there- 
fore,' is.  Does  the  will  Itself  clearly  reveal 
such  contrary  intention?  To  satisfactorily 
answer  this  inquiry  it  is  desirable  to  consid- 
er the  situation  and  drcumstanceB  as  they 
are  disclosed  to  us,  in  which  the  testator  ex- 
ecuted his  wUl  within  a  month  of  his  death. 
At  that  time  his  infant  daughter  was  not 
quite  a  year  old.  In  case  she  survived  him, 
she  would  be  Us  sole  heir,  speaking  vrlth 
technical  strictness,  while  she  and  her  moth- 
er would  be  the  only  persons,  in  the  event  of 
his  decease  Intestate,  entitled  to  share  in  his 
estate  under  the  statute  of  distributions. 
We  think  it  may  be  assumed  that  he  knew 
this.  His  other  family  relatives  then  living 
were  his  mother,  brothers  and  sisters,  and 
nephews  and  nieces'.  There  is  nothing  in  the 
will  or  otherwise  to  suggest  that  he  then  ex- 
pected to  have  other  children.  His  wife  was 
a  young  woman,  at  the  time  not  mncb  more 
than  half  his  age,  and  the  will  itself  contains 
evidence  that  he  deemed  her  marrying  again 
after  his  death  as  not  an  improbable  event. 
It  is  reasonably  clear  that  the  early  death  of 
his  daughter  was  in  his  mind  as  a  possibili- 
ty, if  not  as  a  probability,  the  evidence  of 
which  is  the  giving  upon  her  decease  a  pe- 
cuniary legacy  to  his  mother.  The  testator 
was  58  years  of  age  when  his  will  was  ex- 
ecuted. Blxhiblt  B,  Table  of  Descendants  of 
William  Lamed.  Table  I,  attached  to  the 
bill  of-  complaint,  shows  that  he  was  the 
third  child  bom  of  his  mother.  It  Is  rea- 
sonable to  infer  that  when  the  will  was  made 
she  was  upwards  of  80  years  old,  with  ot 
necessity,  an  expectation  of  life  of  very  few 
years.  The  amount  of  property  disposed  of 
by  the  will  is  not  definitely  shown,  but  It 
seems  fairly  apparent  that  it  was  not  a  very 
large  estate  even  for  that  period.  Kath- 
arine Cella  (Lamed)  Greene  in  her  will  at 
tempts  to  dispose  of  the  trust  fund  as  a 
fund  separate  and  apart  from  her  estate  de- 
rived from  other  sources.  She  gives  from  it 
in  the  form  of  specific  legacies  in  all  $63,000, 
and  In  addition  there  is'  a  residuary  clause 
in  favor  of  a  person  to  whom  she  had  given 
from  this  fund  a  pecuniary  legacy  as  large 
as  that  given  to  any  other  person,  nils  af- 
fords some  indication  of  its  present  condi- 
tion, and  probably  it  is  considerably  larger 
now  than  originally,  inasmuch  as,  apart  from 
any  possible  increase  by  Judicious  manage- 
mient  by  the  terms  of  the  will  the  surplus  in- 
come In  excess  of  the  provision  for  the  sup- 


port of  his  daughter  before  her  marriage  and 
the  payment  of  a  few  small  annuities,  after 
the  bequest  to  the  Diocesan  Convention  was 
paid,  was  added  to  the  principal  until  the 
daughter's  marriage  in  1872. 

In  these  circumstances  the  testator  made 
his  will.  He  first  gave  to  his  wife  $12,000 
"In  lieu  of  dower  or  other  Interest  in  my  real 
or  personal  estate."'  •  Then  he  created  a  trust 
estate,  and  provided  that  part  of  the  income 
thereof  should  be  used  for  the  benefit  of  his 
daughter,  and  all  of  It  after  marriage  during 
her  life,  and,  in  the  event  that  she  leave  chil- 
dren surviving  her,-  provided  for  their  sup- 
port from  the  income  until  the  youngest  of 
them  attained  the  age  of  21  years,  and  then 
terminated  the  trust  by  giving  the  entire  trust 
fund  to  such  diildren.  But  if  the  daughter 
died  without  leaving  any  living  child,  which 
has  happened,  be  provided  for  the  payment 
annually  to  his  wife  of  $500  "If  she  has  re- 
mained unmarried,"  and  "so  long  as  she  re- 
mains unmarried,"  provided  also  for  the  pay- 
ment of  17  pecuniary  legacies,  amounting  in 
all  to  $4,600,  and  for  a  few  small  annuities, 
and  then  directed  that: 

"All  the  rest  and  reddtie  of  the  said  trust 
funds,  remainmg  after  the  payment  of  said 
sums,  and  reserving  a  suffideccy  for  the  pay- 
ment of  the  annuities  provided  tor  in  this  my 
will,  they  shall  distribute  to  and  among  my 
heirs  at  law,  in  the  proportJons  in  which  they 
would  severally  be  entitled  under  the  statutes 
for  the  distribution  of  intestate  estates." 

In  view  of  these  provisions,  did  the  testa- 
tor Intend,  in  the  event  that  his  daughter 
should  die  childless,  that  his  widow,  if  she 
survived  her,  whether  she  remained  unmar- 
ried or  not,  should  receive  the  entire  residue 
Of  the  trust  estate,  or  do  these  provisions  in- 
dicate a  clear  intent  to  the  contrary?  In 
•Welch  V.  Howard,  227  Mass.  242,  116  N.  B. 
492,  a  testator  gave  all  the  rest  and  residue 
of  his  property  and  estate  to  trustees,  with 
directions  to  dispose  of  the  net  Income  "so 
long  as  my  said  wife  shall  live  and  remain 
my  widow,  or  either  of  my  four  children 
hereinafter  named  shall  live,  as  follows," 
namely,  after  paying  stated  amounts  anntial- 
ly  to  a  brother  and  a  nephew  during  their 
respective  lives  to  divide  "the  residue  of  said 
net  Income"  among  his  said  wife  and  his 
four  diildren,  "so  long  as  my  said  wife  shall 
live  and  remain  my  widow  and  all  my  said 
children  shall  live,  equally,  share  and  share 
alike."  There  are  further  provisions:  First, 
that  when  his  wife  shall  die  or  be  married, 
her  share  of  said  income  is  to  be  divided 
among  his  said  children,  or  the  survivors  of 
them,  letting  in  the  issue  of  a  deceased  child 
by  right  of  representation ;  and,  second,  that 
if  a  child  die  leaving  no  issue  surviving,  liis 
share  of  the  income  is  to  be  paid  "to  my  said 
wife.  If  living  and  unmarried"  and  the  sur- 
vivors of  said  children  and  the  issue  of  a 
deceased  child  by  representation,  and  "upon 
the  decease  or  marriage  of  my  said  wife  and 
the  decease  of  the  last  survivor  of  my  aaid 
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(otir  cblldren,  my  trustees  Bhall  divide  and 
distribute  all  gald  trust  property  and  estate 
among  my  taelis  at  law,  according  to  the  stat- 
utes which  shall  then  be  In  force  In  said  ctHn- 
monwealth,  regulating  the  distribution  of  In- 
testate estates,"  adding  a  clause  saving  the 
rii^ts  of  said  brother  and  n^hew  as  annui- 
tants, tnie  court  stated  the  question  present- 
ed to  be  whether  the  heirs  were  to  be  taken 
as  of  the  death  of  the  testator  In  1871,  or  as 
of  the  death  of  the  survivor  of  the  life  ten- 
ants In  191iS.  A  second  question  was  In  the 
event  that  heirs  at  the  death  of  the  testator 
were  meant,  whether  they  were  to  be  ascer- 
tained by  the  statutes  then  In  force  or  by  the 
statutes  In  force  .In  1916.  The  court  held 
that  the  words  "statutes  which  shall  then  be 
In  force"  clearly  Indicated  that  the  heirs 
were  to  be  determined  as  of  the  death  of  the 
sorvlTlng  life  tenant,  but  added: 

"If  sndi  interpretation  be  not  required  by  the 
construction  of  the  precise  language  of  this 
will  *  •  *  ample  and  plain  recuKHi  therefor 
arises  from  the  fact  tliat  the  expressed  intent, 
that  the  interest  of  the  widow  In  the  estate 
should  determine  absolutdy  on  remarriage, 
would  be  defeated  if  tlie  remainder  was  con- 
strued to  be  vested  in  the  heirs  at  law  at  the 
death  of  the  testator,  or  in  the  heirs  at  law  of 
tlte  testator  at  the  death  of  the  testator  as  de- 
termined by  the  statute  in  force  in  1916. 
*  *  *  The  provision  relating  to  the  diaiMsi- 
tion  of  the  income  upon  the  death  or  remarriage 
of  the  wife  discloses  a  clear  intention  to  ex- 
clude the  widow  from  any  interest  in  principal 
or  income  on  the  happening  of  either  event." 

In  the  present  case  the  provision  for  the 
annual  payment  to  his  wife  of  $600  from  the 
rest  and  residue  of  the  trust  estate  which 
was  to  come  Into  effect  after  the  daughter's 
death  only  If  the  wife  had  remained  unmar- 
ried, and  was  to  at  once  cease  on  her  remar- 
riage, '^hen  considered  in  connection  with  the 
original  bequest  to  her  as  being  "In  lieu  of 
her  dower  or  other  Interest  In  my  real  or 
personal  estate"  evinces,  we  think,  a  dear 
Intention  that  she  is  not  to  cOiare  In  the  dis- 
tribution of  "the  rest  and  residue  of  the 
trust  funds  remaining  after  the  payment  of 
the"  pecuniary  legacies  already  mentioned, 
"and  reserving  a  sufhclency  for  the  payment 
of  the  annuities"  of  which  hers  was  one  If 
she  did  not  remarry.  And  U  the  testator  in- 
tended to  exclude  his  wife  as  a  distributee  of 
his  trust  e^te,  it  seems  obvious  that  he  did 
not  mean.  In  directing  the  distribution  to  and 
among  hU  heirs  at  law,  that  the  law  was  to 
take  its  course,  as  Is  stated  In  a  number  of 
the  cases  cited  In  the  brief  of  the  executors 
of  the  will  of  Katharine  Cella  (J[iamed) 
Greene. 

[2]  With  this  situation  In  mind,  namely, 
the  death  of  his  daughter  without  leaving  a 
living  cblld,  and  his  wife  excluded  from  shar- 
ing in  the  distribution  of  the  residue  of  the 
trust  estate,  It  seems  reasonably  plain  that 
the  testator,  In  providing  as  to  this  residue 
that  the  trustees  "distribute"  It  "to  and 
among  my  heirs  at  law  in  the  proportions  In 
which  tbegr  would  severally  be  entitled,"  Is, 


directing  his  mind  to  fhe  death  of  his  daugh- 
ter at  some  time  in  the  future,  near  or  re- 
mote as  the  case  might  be,  and  to  such  dis- 
tribution among  those  who  would  then  be  his 
heirs,  his  mother,  If  the  occasion  be  not  far 
away,  his  brothers  and  sisters,  and  the  de- 
scendants of  those  who  may  have  died.  C<m- 
strulng  the  will  thus,  the  "heirs  at  law"  are 
to  be  determined  at  the  date  of  the  death  ot 
the  daughter. 

The  giving  of  the  pecuniary  legacies  to 
some  of  the  persons  who  would  in  all  prot>- 
ability  be  distributees  of  the  fund,  if  worthy 
of  note,  vrill  perhaps  be  sufficiently  explained 
If  they  are  regarded  simidy  as  Intended  as 
personal  gifts  and  tokais  of  personal  re- 
gard. 

It  is  not  so  easy  to  understand  why  he 
should  direct  the  payment  of  ^,000  "to 
some  suitable  person"  in  trust  for  the  sole! 
use  and  benefit  of  his  sister  Sophia  L.  Clif- 
ford when  she  would  also  be  a  distributee 
of  the  rest  of  the  trust  fiind.  It  Is  at  least 
conceivable  that  there  was  a  reason  satis- 
factory to  the  testatw  for  the  provision 
without  Its  being  inconsistent  In  any  way 
with  mal^g  her  a  beneficiary  In  her  own 
right  otherwise.  The  successive  distributions 
of  portions  of  the  fund  on  the  termination 
of  the  annuities  would  not  necessitate  the 
ascertainment  of  a  new  group  of  belrs,  as 
tbe  heirs  would  once  be  determined  as  of  the 
date  of  the  death  of  the  daughter.  Their 
right  to  a  share  of  the  fund  retained  to  sup- 
port the  annuities  would  vest  in  ownership 
on  the  daughter's  death,  but  not  in  possession 
until  the  annuities  were  at  an  end. 

This  case  is  readily  distinguished  from 
Kenyon,  Petitioner,  17  R.  I.  149,  20  Aa  2M, 
as  the  court  In  that  case  largely  rests  Its 
decision  on  the  use  of  the  words  "I  give  and 
bequeath"  In  tbe  Kenyon  will  as  importing 
"a  benefit  in  point  of  right,  to  take  efTect  up- 
on the  decease  of  the  testator  and  the  proof 
of  his  will."  Those  words  are  lacking  In 
the  present  case.  Comment  on  the  several 
Rhode  Island  cases  In  which  has  been  found 
clear  evidence  of  an  Intent  to  give  the  word 
"heirs"  a  meaning  different  from  its  strict 
technical  sense  does  not  seem  necessary,  as 
they  have  l>een  considered  somewliat  recently 
in  the  case  of  Taber  v.  Talcott,  40  B.  I.  388, 
101  AtL  2.     ' 

The  Btatate  for  the  distribution  of  the 
personal  estate  of  Intestates  was  the  same 
in  1846  as  In  1917.  After  a  specified  part 
thereof  Is  given  to  the  widow,  the  statute 
provides  that: 

"The  residue  sliall  be  distributed  amongst  the 
heirs  of  the  intestate,  in  the  same  manner  real 
estates  descend  and  pasa" 

In  other  words,  the  same  persons,  who  as 
heirs  take  real  estate,  take  "tlie  residue"  of 
the  personal  estate  as  persona  designata. 
De  Beauvoir  v,  De  Beauvolr,  3  H.  L.  Gas. 
524,  550.  In  deciding  that  the  widow  Is  ex- 
cluded from  sharing  In  the  distribution  of 
the  residue  of  the  trust  fund,  we  And  that 
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the  testator.  In  using  the  words  "belrs  at 
law"  In  like  manner,  Intended'  to  designate 
the  persons  who  at  the  death  of  his  daugh- 
ter childless  woold  in  strictness  then  be  bis 
heirs. 

[3]  As  to  the  17  pecuniary  legacies,  all  the 
legatees  snrrived  the  testator,  but  died  in 
the  lifetime  of  his  dangbter.'  It  appears  that 
some  of  them  died  more  than  60  years  ago, 
that  many  of  them  died  testate,  and  that, 
if  these  legacies  were  held  to  be  transmissi- 
ble, it  would  be  difficult,  If  not  Impossible, 
at  the  presrait  time  to  ascertain  Into  how 
many  parts  they  wonld  be  split  np,  and  In 
whom  they  are  now  vested.  While  sach  a  re- 
salt  would  be  fnll  of  difficulty,  it  would,  how- 
ever, be  unavoidable,  if  under  the  wUl  the 
Intention  to'  Impart  transmlsslbility  to  them 
is  clearly  ai^>arent  We  are  of  the  opinion, 
however,  that  each  legacy  was  given  for  the 
benefit  solely  of  the  person  named.  They 
are  payable  only  in  case  his  daughter  died 
without  leaving  children  surviving  her,  and 
then  the  trustees  are  directed  to  "immediate- 
ly thereafter  pay  the  following  sums  to  the 
parsons  hereafter  named."  Thirteen  of  the 
legacies  are  sufficiently  small  as  to  suggest 
that  the  gift  in  each  case  was  simply  a  per- 
sonal remembrance,  stnne  of  those  13  are 
so  small  as  to  make  this  positively  clear, 
for  example^  the  five  gifts  of  $60  each;  and. 
Inasmuch  as  they  are  all  grouped  together, 
it  is  not  unreasonable  to  infer  that  all  the 
gifts  thus  grouped  should  be  regarded  as 
purely  i>ersonal.  Some  of  them  were  made 
to  brothers  and  sisters,  who  mi^t  be  re- 
garded as  the  heads  of  dlfTerent  branches  of 
the  Lamed  family,  and  at  the  same  time 
gifts  were  spedflcally  made  to  descendants 
of  such  heads  of  families.  There  are  no 
words  of  limitation  annexed  to  any  of  these 
legacies,  as  might  be  expected,  if  the  testa- 
tor intended  them  to  be  transmissible.  We 
think  the  only  intention  clearly  apparent  is 
the  intention  to  benefit  personally  each 
named  l^atee,  should  he  or  she  survive  to 
take  the  gift  And  If  it  was  necessary  in 
the  case  of  each  legatee  for  him  to  survive 
the  life  tenant  in  order  for  the  gift  to  him  to 
be  effective,  then,  as  his  own  existence  at 
some  ixirticular  future  time  was  to  deter- 
mine whether  any  interest  was  to  take  effect 
In  him,  the  interest  was  contingent  and  non- 
tran«nissible.  Brown  ▼.  Williams,  6  R.  I. 
800,  816;  Tingle  ▼.  Harris,  20  B.  I.  617, 
619,  40  AtL  846;  In  re  Watson's  Trusts^  I*. 
B.  10  Eq.  86;  Strode  v.  McCbrmick,  168  HL 
142,  41  N.  B.  1091.  While,  therefore,  these 
17  legacies  have  not  in  strictness  "lapsed," 
nevertheless,  as  already  indicated,  in  reply 
to  question  1  we  decide  that  they  were  non- 
transmlsslble  and  have  failed  because  of  the 
decease  of  the  legatees  before  the  death  of 
the  life  tenant.  The  power  to  dispose  by 
wUl  of  "contingent,  executory  or  other  future 
interests,"  given  by  section  2  of  chapter  254 
of  the  General  Laws  of  1909,  first  appeared 
IMA^-Jt 


in  our  statutes  in  1896,  and,  of  course,  this 
statute  is  not  applicable  in  Oie  present  case. 
[4]  Beplying  to  question  2,  we  are  of  (pin- 
ion that  the  bequest  in  trust  for  the  use 
and  benefit  of  Sophia  L.  Clifford  and  the  17 
pecuniary  legacies  did  not  fall  into  tlie 
residue  of  the  estate,  that  they  are  not  dis- 
posed of  by  the  will,  but  devolve  as  intestate 
estate  of  Samuel  lAmed.  Peckham  v.  New- 
ton, 16  B.  1.  321,  324,  4  Atl.  761,  is  dted  in 
support  of  the  claim  that  they  have  CalleD 
into  the  residue,  when  the  court  says: 

"It  is,  however,  well  settled  that  lapsed  and 
void  specific' or  pecuniary  legacies  fall  into  the 
residue,  in  the  aosenee  of  any  indicatifn  to  the 
contrary." 

The  residuary  clause  of  the  will  befcffe 
us  is: 

"And  all  the  rest  and  residue  of  said  trust 
funds^  remaining  after  the  payment  of  said  soma, 
and  reserving  a  sufficiency  for  the  payment  of 
the  annuities  provided  for  in  this  my  will,  they 
shall  distribute  to  and  among  my  beirs  at  law." 

The  "Intention  to  the  ctMitrary"  la  found 
in  the  exduslon  ot  the  pecuniary  legacies 
and  the  bequest  in  trust  for  Mrs.  Clifford 
from  the  rest  and  residue  which  is  -  to  be 
distributed.  In  Davis  v.  Davis,  62  Ohio  St. 
411,  67  N.  E.  817,  78  Am.  St  Rep.  726,  it 
appears  that  the  testator  directed  tlte  crea- 
tion of  a  fund,  from  which  he  made  some 
charitable  bequests,  and  then  provided  that: 

"The  balance  be  divided  between  the  children 
living  at  my  death  of  the  hereinafter  named 
brothers  and  slaters  of  my  late  wife  and  mjadt, 
via." 

The  Charitable  bequests  were  held  to  be 
void,  and  the  question  was  as  to  what  be- 
came of  them. 

It  was  held  that  the  void  legacies  did  not 
fall  into  the  "balance"  above  mentionedj  but 
passed  as  dlsposed-of  property.  The  court 
says,  on  page  414  of  62  Ohio  St.,  67  N.  B. 
318,  78  Am.  St  Rep.  726: 

"The  "balanced  that  is  ^ven  to  the  so-called 
residuary  legatees  is  not  the  general  residuum 
of  all  of  the  testator's  estate,  but  only  what 
remained  of  a  particular  fond  derived  from  spec- 
ified sources,  after  deducting  therefrom  the 
amount  of  the  charitable  legacies  and  certain 
other  charges  upon  it  The  gift  of  that  balance 
necessarily  excludes  from  the  gift  everything 
that  the  will  provides  shall  be  deducted  from 
the  fund  in  order  to  arrive  at  the  balance." 

On  page  416  It  says: 

"la  King  v.  Woodhull,  3  Edw.  Ch.  79,  82,  it 
laid  down  that  'to  entitle  a  residuary  legatee 
to  the  benefit  of  a  lapsed  or  void  bequest  he 
must  be  a  legatee  of  the  residue  generally,  and 
not  partially  so;  for,  when  it  is  manifest  from 
the  express  words  of  the  will  'that  a  gift  of  the 
residue  is  cpnfined  to  the  residue  of  a  particular 
fund  or  description  of  property,  or  to  some  . 
certain  residuum,  he  will  be  restricted  to  whet 
is  thus  particularly  given,  since  the  legatee  can- 
not take  more  than  is  fairly  within  the  scope 
of  the  gift' " 

See,  also.  Power  v.  Hayne,  L.  R.  8  Elq.  262 ; 
Beekman  v.  Bonsor,  23  N.  T.  298,  80  Am.  Dea 
269;  Kerr  v.  Dougherty,  79  N.  Y.  827,  847. 
In  this  case  the  next  of  kin  of  the  testator  at 
his  death  take  the  property  devolving  as  to- 
testate  estate  in  accordance  with  the  statute 
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of  distributions  then  in  force.  Voorbees  v. 
Singer,  73  N.  J.  Eq.  1532,  634,  68  AtL  217. 
See,  also,  section  7  of  tbe  act  In  relation  to 
'Wills  of  real  and  personal  estate  in  Public 
liftws  of  Rhode  Island  of  184i,  wblcb  sec- 
tion remained  in  effect  until  1896. 

[5]  We  are  of  opinion  tbat  questlcm  4 
sbonld  be  answered  in  the  affirmative. 
Whether  or  not  the  power  "to  change  in- 
vestments from  time  to  time  as  they  may 
think  necessary  or  expedient"  has  continued 
since  the  arrival  of  the  time  for  distrtbu 
tion,  it  la  not  necessary  to  decide.  Inasmuch 
as-  tbe  power  to  sell  enough  of  the  trust 
property  to  equalize  its  division  is  implied, 
when  tbe  trustee  is  directed  to  distribate  it 
to  and  among  different  persons,  and  cannot 
make  the  division  or  distribution  otherwise. 
Ames  V.  Ames,  16  IL  1. 12,  22  AU.  1117;  Ma 
tional  Bank  v.  Smith,  17  R.  I.  244,  21  Atl. 
969;  Pearce  v.  Rickard,  18  R.  I.  142,  26  Atl 
38,  19  L.  R.  A.  472,  49  Am.  St.  Rep.  755; 
Smith  ▼.  Hall,  20  R.  I.  170,  37  Atl.  698. 

A  form  of  a  decree  in  conformity  with  this 
opinion  may  be  submitted  for  approval. 


(a  R.  I.  408) 

SHBPARD  et  aL  T.  SPRINOFIBLD  FIRU 
&  MARINB  INS.  CO.  et  aL    (No.  419.)* 

(Supreme  Ciouit  of  Rhode  Island.    July  1, 
1918.) 

1.  InSUBAKCK    esaQ74(5)    —    FlBK    IlHSURANCK 

— AWABD— Settinq  Aside. 
Plaintiffs  brought  separate  actions  at  law 
on  three  fire  policies  alleging,  among  other 
things,  the  invalidity  of  the  award  of  apinrais- 
ers.  Thereafter  they  filed  a  bill  in  aid  of  sudi 
actions  in  the  same  court  to  set  aside  the  award. 
Defendants  severally  pleaded  the  general  issue 
in  the  three  actions,  but  by  agreement  of  coun- 
sel such  plea  was  withdrawn,  and  special  pleas 
of  tender  filed.  Defendants  paid  into  court  the 
amount  of  the  award  together  with  interest  and 
costs  pursuant  to  Oen.  Laws  1909,  c.  288,  g 
6,  providing  that  defendant  in  every  action 
grounded  upon  express  or  implied  contract  shall 
have  the  ri^ht  to  make  and  plead  a  tender  and 
leave  to  bring  into  court  the  money ,  which  be 
shall  acknowledge  to  be  due,  and  that  plaintiff 
shall  have  a  i-ight  to  take  the  same  in  full  or 
in  part  satisfaction  of  the  demand  made  in  such 
action,  and  section  7,  providing  that,  if  plaintiff 
shall  receive  the  same  in  part  satisfaction  only, 
and  shall  proceed  further  in  the  same  action, 
and  it  shall  be  determined  that  no  more  is  due, 
plaintiff  shall  not  recover  costs.  The  payment 
was  accompanied  by  said  pleas,  which  amounted 
to  a  confession  that  plaintiffs  were  entitled  to 
i-ecover  the  amount  paid  into  court  and  left  open 
to  further  determination  the  question  as  to 
whether  plaintiffs  were  entitled  to  recover  any 
more.  Plaintiffs  received  and  retained  the 
amount  in  part  satisfaction.  Held,  that  com- 
plainants were  not  bound  by  the  award  and 
precluded  trwn  seeking  to  have  it  set  aside  be- 
cause before  hearing  or  decision  upon  their 
actions  at  law,  or  their  suit  in  equity,  they 
withdrew  and  retained  the  amount  paid  into 
court. 

2.  IWsvBANCE  ®=>574(7)  —  Fire  Insubarob 
—iAwABD— Settinq  Aside— Evidence. 

In  bill  in  aid  of  actions  at  law  under  fire 
policies  to'  set  aside  award  of  appraisers,  evi- 
dence held  to  warrant  conclusion  that  award 
was  unjust,  inequitable,  and  grossly  inadequate. 


so  that  complainants  were  entitled  to  have  it 
set  aside. 

3.   AB3ITaATI0R  -AND    AWASD    «ES>62— VALID - 
ITT. 

An  award  signed  by  only  one  of  two  ap- 
praisers appointed  and  by  a  third  selected  by 
them  to  settle  matters  of  difference  between  the 
two  was  not  valid  on  its  face  where  it  failed 
to  show  that  any  matters  of  difference  had 
arisen  between  the  appraisers. 

Appeal  from  Superior  Ooart,  Providence 
and  Bristol  Ckrantles;  (Dbester  W.  Barrows, 
Judga 

Bill  by  William  B.  Shepard  and  another 
against  the  Springfield  Fire  &  Marine  Insur- 
'  ance  Company  and  others.  From  final  de- 
cree dismissing'  bill,  complainants  appeal. 
Reversed  and  remanded,  with  directions. 

Wilson,  Gardner  &  ChurcfaUr,  of  Provi- 
dence, for  appellants.  Mumford,  Huddy  & 
Ehnerson,  of  Providence  (E.  Butler  Moulton 
and  Charles  O.  Mumford,  both  of  ProTld.aice, 
of  counsel),  for  app^eea 

PARKHURST,  a  J.  This  is  an  aweal 
from  a  final  decree  dismissing  a  bill  in  equity 
which  was  brought  by  William  B.  Shepard 
and  Louis  F.  Bell  in  the  superior  court  in 
Wasbln^n  county  against  the  Springfield 
Fire  &  Marine  Insurance  Company,  of 
Springfield,  Mass.,  the  Northern  Assurance 
Company,  Limited,  and  the  Pheniz  As8rui> 
ance  Company,  Limited,  both  of  LondMi, 
England. 

The  bill  was  brought  In  aid  of  three  cer- 
tain actions  at  law  which  are  bdng  prose- 
cuted against  the  same  d^endants  severally 
by  Shepard  and  Beil  to  recover  the  amount 
of  a  loss  under  certain  fire  insurance  poli- 
cies issued  by  the  defendanta  The  object  of 
this  bill  in  equity  is  to  set  aside  .an  award 
made  by  aK)raisers  appointed  under  the  pol- 
icies to  appraise  the  loss.  The  bill  sets 
forth  substantially  that  previous  to  Novem- 
ber 16,  1916,  William  B.  Shepard  was  the 
owner  of  and  Louis  F.  Bell  the  mortgagee  of 
a  dwelling  house,  bam,  and  storehonse  situ- 
ated in  Wickford,  R.  I.,  and  insured  in  the 
above-mentioDed  companies  in  the  following 
aggregate  sums:  $11,000  on  dwelling  bouse; 
$500  on  barn;  $750  on  storehouse.  On  No- 
vember 15,  1916,  a  fire  destroyed  the  bam 
and  storehouse  and  partially  destroyed  the 
dwelling  bouse. 

Proofs  of  loss  were  duly  submitted.  The 
parties  disagreed  as  to  the  amount  of  the 
loss,  and  the  matter  went  to  an  appraisal. 
The  companies  appointed  Michael  J.  Houli- 
han; the  complainants  appointed  Vere  W. 
Beck ;  these  two  selected  Henry  -L.  Evans  as 
third  appraiser  or  umpire.  Tbe  two  apprais- 
ers being  imable  to  agree  up<«  the  amount 
of  loss  and  damage  to  the  dw^ling  bouse, 
Henry  L.  Evans,  as  umpire^  and  Midiael  J. 
Houlihan  together  signed  an  award.  G?he  en- 
tire controversy  between  the  parties  is  in  re- 
gard to  the  amount  of  loss  suffered  by  the 


4s9For  other  cases  sea  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indsxw 
*  For  opinion  on  motion  for  leave  to  reargue,  see  104  Atl.  63S. 
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damage  by  fire  to  tbe  dw«lUng  house.  Hai- 
ry L.  Evans  and  Michael  J.  Houlihan  render- 
ed an  award,  estimating  the  total  loss  at  $6,- 
626,  of  which  $4,970  was  estimated  as  the 
loss  to  the  dwelling  house  Vere  W.  Beck 
refused  to  sign  the  award. 

The  complainants  charged  that  the  dwell- 
ing house  was  damaged  to  the  amount  of  $9,- 
000.  Tbia  the  defendant  denied,  and  avet^ 
red  Uiat  the  damage  did  not  exceed  $4,970. 
Thereafter  the  complainants  asked  for  a  sec- 
ond appraisal  on  the  ground  that  the  pre- 
tended award  by  Houlihan  and  fiyann  was 
void  on  grounds  set  forth  In  the  bill,  and 
this  demand  was  refused  by  the  insur- 
ance companies.  The  complainants  alleged, 
among  other  things^  that  the  appraisers  fail- 
ed to  take  into  coDsideration  and  f&.lled  to 
allow  any  aiuount  for  the  loss  occasioned  to 
certain.  Items  of  construction  in  the  dwelling 
house,  and  that  they  were  not  impartial  and 
disinterested. 

The  respondents  admitted  that  the  dwell- 
ing house  was  partially  destroyed,  that  the 
loss  was  covered  by  the  policies,  that  a  sec- 
ond appraisal  had  been  demanded  and  re- 
fused by  them,  but  denied  that  the  apprais- 
ers had  either  omitted  any  essential  items  in 
their  appraisal,  or  that  they  were  unfair  or 
prejudiced  In  their  action  in  making  the 
award. 

The  three  actions  at  law  upon  the  three 
policies  above  referred  to  were  brought  In 
the  superior  court  In.  Washington  county,  by 
writs  dated  March  21,  1917,  and  were  duly 
entered  on  the  return  day,  March  31,  1017, 
and  therein  allegations  were  made  setting 
forth  the  plaintiffs'  claims  as  to  the  Inralld- 
ity  of  the  award  above  mentioned.  These 
suits  were  brought  and  entered  within  the 
time  limited  in  the  several  policies  for  bring- 
ing suits  at  law.  The  bill  in  the  case  at  bar 
In  aid  of  theee  actions  at  law  was  filed  In 
the  same  court  April  4,  1917,  and  the  joint 
and  sev«ral  answer  of  the  respondents  was 
filed  in  said  'court  July  27,  1917.  It  appears 
titat  on  mr  about  this  last  date  the  defoid- 
ants  severally  pleaded  the  general  issue  in 
tlie  three  actions  at  law,  and  that  thereafter, 
In  September,  1917,  by  agreement  of  counsel 
they  withdrew  these  pleas  of  the  general  is- 
sue and  filed  certain  Ef)eclal  pleas  of  tender, 
more  particularly  set  forth  below.  The 
facts  with  regard  to  the  several  pleas  of  ten- 
der and  to  the  withdrawal  by  plaintiffs  of 
sums  of  money  paid  into  the  law  court  by 
defendants  in  the  actions  at  law  are  set  forth 
by  stipulation  filed  in  this  court  as  follows: 

"StipulaUoa. 

"Tn  the  above-entitled  cause  it  is  hereby  stipu- 
lated that  in  addition  to  tiie  facts  set  forth  in 
the  bill  of  complaint  and  in  the  answer  of  the 
resptmdents  the  following  facts  have  been  es- 
tablished since  the  filing  of  said  bill  of  com- 
plaint; 

"fl)  On  the  12th  day  of  September,  A.  D. 
1917,  the  respondents,  each  contributing  its 
several  proportion,  paid  into  court  under  the 


provisions  of  chapter  288,  g  6,  of  the  General 
Laws  of  Rhode  Island  1909,  the  sum  of,  to  wit, 
$4,970,  beinp  the  amount  of  the  award  referred 
to  in  said  bill  of  complaint,  together  with  inter- 
est and  costs  thereon  to  the  date  of  payment 
into  court,  said  payment  being  aocompani^  by 
a  plea  filed  in  behalf  of  eadi  defendant  in  the 
several  actions  at  law  in  aid  of  which  the  pres- 
ent bill  in  equity  is  brought,  and  which  are  re- 
ferred to  in  said  biU.  Said  pleas,  except  as  to 
the  names  of  the  companies  and  the  amounts 
stated,  were  in  the  following  form: 

"  'The  Company,  comes  and  defends  the 

wrong  and  injury  when,  etc.,  and  as  to  all  the 
supposed  promises  and  undertakings  in  said  dec- 
laration mentioned  excepting  the  sum  of  $ , 

parcel  of  the  said  several  sums  of  money  in  said 
declaration  mentioned,  says  that  it  did  not  un- 
dertake or  promise  in  manner  and  form  as  the 
said  plaintiffs  have  thereof  complained  against 
it,  end  of  this  it  puts  itself  upon  the  country. 

'"And  as  to  the  said  sum  of  $ ,  parcel 

of  the  said  several  sums  of  money  in  said  declar- 
ation mentioned,  the  said  defendant  says  that 
the  said  plaintiffs  ought  not  further  to  have  or 
maintain  their  aforesaid  action  against  it  to 
recover  any  more  or  greater  damages  than  the 

said  sum  of  $ because  it  says  that  it  now 

is  ready  to  pay  the  said  plaintiffs  the  said  sum 
of  $ — - — ,  parcel  of  the  said  several  sums  of 
money  in  said  declaration  mentioned  together 
with  the  plaintiff's  lawful  costs  heretofore  ac- 
crued, a  total  of  $ ,  and  it  now  asks  leave 

to  bring  the  same  into  court,  and  now  brings 
and  pays  the  same  into  court,  here  ready  to  be 
paid  to  the  said  plaintiffs  if  they  will  accept 
the  same,  and  this  the  defendant  is  ready  to 
verify. 

"  'Wherefore  it  prays  judgment  if  the  said 
plaintiffs  ought  farther  to  have  or  maintain 
their  said  action  against  it  to  recover  any  more 
or  greater  damages  than  the  said  sum  of  $— 


parcel  of  the  several  sums  of  money  in  said 
declaration  mentioned.        By  Its  Attorneys.' 

"(2)  On  the  17th  day  of  September,  A.  D. 
1917,  the  complainants  (plaintiffs  in  said  ac- 
tions at  law)  took  and  received  said  sum  so  paid 
into  the  registry  of  the  court  by  the  respond- 
ents (defendants  in  said  actions  at  law),  and 
said  complainants  gave,  and  the  clerk  of  said 
court  received,  a  receipt  therefor  in  the  follow- 
ing form:  'Received  of  W.  Herbert  Caswell, 
clerk  of  the  superior  court  for  Washington 
county,  the  amount  of  one  thousand  one  hundred 
and  eighty-nine  and  oVioo  ($1,189.58)  dollars, 
being  the  amount  paid  into  the  registry  of  the 
said  court  by  the  Springfield  Insurance  Com- 
pany in  the  case  entitled  William  B.  Shepard  et 
al  V.  Springfield  Insurance  Company,  under  its 
plea  of  tender.  Said  amount  is  taken  and  re- 
ceived by  us  in  part  satisfaction  only  of  the  de- 
mand made  by  us  in  the  above-entitled  action, 
and  without  waiving  any  rights  or  remedien  to 
recover  the  full  amount  due  and  owing  us  as 
alleged   in   the  declaration.' 

"(3)  The 'complainants  have  not  repaid  or  re- 
stored or  offered  to  repay  or  restore  to  the  re- 
spondents or  to  any  of  them  the  sum  so  receiv- 
ed by  the  complainants  or  any  part  thereof,  Irat 
have  retained  and  still  retain  the  same. 

"(4)  That  on  the  17th  day  of  September,  A. 
D.  1917,  the  complainants  filed  in  the  above 
actions  at  law  pending  in  the  superior  court 
for  Washington  county,  R.  I.,  a  replication  in 
each  of  said  cases  which,  except  as  to  the  names 
of  the  companies  and  tlie  amounts,  are  as  fol- 
lows: 

"  'Now  come  the  plaintiffs,  and  for  replica- 
tion to  the  defendant  8  plea  of  tender  filed  in  the 
above-entitled  action  say  that  they  accepted  the 
sum  of  two  thousand  six  hundred  and  nineteen 
and  x/ioo  ($2,619.93)  dollars  paid  into  the 
registry  of  the  court  by  the  defendant  in  part 
satisfaction  of  the  plaintiff's  claim  against  said 
defendant,  but  say  that  at  the  time  of  the  mak- 
ing of  said  toider  in  said  plea  alleged  then 
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was,  and  attll  la,  a  laner  warn  than  two  thou- 
sand six  hundred  and  nineteen  and  **/ioo  ($2,- 
619.93)  dollars  due  and  owing  to  the  defendant 
as  set  forth  in  the  plaintifla*  declaration  against 
the  defendant;  and  said  plaintiiEi  further  say 
that  said  sum  of  two  thousand  six  hundred  and 
nineteen  and  •*/ioo  ($2,619.93)  dollars  was 
not  tendered  to  them  before  the  commencement 
<^  this  action,  and  of  this  they  put  themselTes 
upon  the  country.  By  Their  Attorneys.' 

"(5)  And  it  is  hereby  further  stipulated  that 
the  court  may  consider  the  above  facts  and  their 
bearing  upon  the  liability  of  the  respondents 
herein  and  the  rights  of  the  parties  hereto  in 
the  same  manner  and  with  tM  same  effect  as 
though  said  facts  had  been  set  up  by  way  of 
plea  and  supplemental  bill  filed  and  said  pleas 
set  down  tor  hearing." 

This  cause  came  on  to  be  heard  before  Mr. 
jQStlce  Barrows  upon  Mil,  answer^  replica- 
tion, proofs,  and  tlie  aforesaid  stipulation. 
Issaes  of  fact  were  framed  and  agreed  upon 
by  the  parties,  and  the  last  or  tw^th  issue 
was  abandoned  by  the  complainants  during 
tli«  hearing. 

The  following  constitute  the  Issnes  of  fiict 
submitted  to  the  trial  court: 

(1)  Was  the  frame  dwelling  house  describ- 
ed In  the  fifth  paragraph  of  the  bill  of  com- 
plaint damaged  to  the  extent  of  $9,000? 

(2)  Did  the  damage  to  the  frame  dwelling 
bouse  exceed  the  stun  of  |4,970? 

(3)  Did  the  defoidants  or  any  of  them  re- 
fuse to  furnish  the  plaintiff,  Shepard,  with  a 
copy  of  the  award  described  In  the  bill  of 
complaint? 

(4)  Were  Appraiser  HonlUum  and  Umpire 
Bvans  disinterested,  and  did  thy  act  with  Ivor 
l)ftrtiality  in  making  their  appiaiaal? 

(6)  Did  Appraiser  Houlihan  and  Umpire 
Evans  refuse  to  take  Into  consideration  cei^ 
tain  Items  of  damage  to  the  frame  dweUlng 
house  in  making  their  appraisal  of  the  loss 
sustained  and  in  making  their  award? 

(6)  Did  Appraiser  Houlihan  and  Umpire 
Evans  refuse  to  take  into  eonsidMation  loss 
and  damage  to  that  certain  iwrtion  of  the  con- 
struction of  the  frame  dwelling  house  known 
as  double  sheathing  In  making  their  apprais- 
al and  award? 

(7)  Did  Appraiser  Hoallban  and  Umpire 
Evans  refuse  to  make  any  allowance  for  the 
loss  arising  from  the  damage  to  that  portion 
of  the  construction  of  the  dweUlng  bouse  as 
set  forth  In  issue  6  In  making  tbair  appraisal 
and  award? 

(8)  Did  Appraiser  Houllban  and  Umpire 
Evans  refuse  to  take  into  consideration  in 
estimating  the  sound  value  of  the  dwelling 
bouse  betterments  whl<di  bad  been  made  to 
tbe  dwelling  house  since  the  purchase  there- 
of by  tbe  plaintiff  Sh^ard? 

(9)  Was  tbe  amount  of  $4,970  allowed  by 
Appraiser  Houlihan  and  Umpire  Bvans 
known  by  them  to  be  Insufficient  to  pay  the 
loss  sustained  by  tbe  plaintiff  from  tbe  dam- 
age to  tbe  dwelling  bouse? 

(10)  Was  tbe  amount  of  |4,970  fixed  by  the 
umpire,  Henry  L.  Evans,  and  Appraiser  Ml- 
cbael  J.  Houlihan  arrived  at  in  the  exerdse 


of  their  honesfc  and  d^berate  Jtidgment  and 
without  prejudice  or  partiality? 

(11)  Did  Appralaer  Houllban  and  Umpire 
Evans  consider  tbe  cause  and  orlg^  of  the 
fire  in  reaching  the  amount  of  damage  to 
the  frame  dwelling  house? 

A  large  amount  of  testimony  was  submit- 
ted by  tbe  complainants  In  support  of  these 
issues  of  fact.  At  tbe  close  of  tbe  proof  of- 
fered by  the  complainants  tbe  respondents, 
having  c^ered  no  testimony,  except  the 
award  Itself,  which  appears  on  file  as  tb^r 
Exhibit  A,  moved  to  dismiss  tbe  bill  of  com- 
plaint upon  tbe  following  grounds: 

(1)  That  tbe  facts  estabUsbed  by  the  sttpu- 
latlon  aforesaid  show  an  election  on  tbe  part 
of  the  Insured  to  aocept  tbe  award. 

(2)  That  tbe  proof  offered  by  tbe  complain- 
ants was  not  suCb  as  to  warrant  a  decision 
In  their  favor  upon  any  of  tbe  material  Is- 
sues of  fact. 

Hie  motion  to  dismiss  was  granted;  tbe 
trial  court  adopting  as  the  reasons  for  so 
doing  both  of  tbe  groimds  urged  by  tbe  re- 
spondmta  Tbe  present  proceeding  is  tbe 
complainants'  appeal  from  tbe  decree  dismiss- 
ing tbe  bill  of  complaint 

[1]  Tbe  questions  raised  are  two: 

(1)  Are  the  complainants  bound  by  tbe 
award  and  precluded  from  seeking  to  have  it 
set  aside  by  reason  of  tbe  fact  that  before 
bearing  or  dedalon  upon  tb^  actions 
at  law,  or  their  suit  in  equity,  they  withdrew 
and  have  retained  the  amounts  paid  Into 
court? 

(2)  Are  tbe  complainants  entitled  to  have 
the  award  set  aside  upon  the  proof  offered  by 
them? 

Upon  careful  consideration  of  both  ques- 
tions this  court  is  at  tbe  opinion  that  the  trial 
court  erred  in  its  determination  of  each  ot 
them. 

As  to  the  first  question,  it  is  to  be  noted 
that  tbe  pleas  of  tender  in  the  three  law  cases 
were  filed  (after  withdrawal  of  pleas  or  the 
general  issue  wblc^  they  had  at'  first  filed)  as 
special  pleas  to  dedarattons  which  expressly 
allege  the  Invalidity  of  the  award  upon  sev- 
eral grounds  substantially  as  set  forth  in  the 
blU  In  equity  filed  and  prosecuted  In  aid  of 
the  actions  at  law.  Since  this  court  bad 
prevlonsly  determined  that  under  our  prac- 
tice, which  has  always  preserved  .the  dlsttnc- 
tI<H)  between  actions  at  law  and  proceedings 
in  equity,  it  was  not  posslUe  to  impeach  an 
award  under  an  Insurance  policy  in  an  action 
at  law  on  tbe  policy  (IQarly  v.  Providence  & 
Washington  Ins.  Co.,  SI  R.  I.  225,  76  AtL 
763,  140  Am.  St  Rep.  760),  and  since  this  court 
bad  also  determined  that  a  bill  In  equity  In 
aid  of  an  action  at  law,  filed  after  tbe  action 
at  law  bad  been  Instituted  on  an  Insnirance 
policy,  is  a  proper  proceeding  for  the  pur- 
pose of  setting  aside  an  award  under  an  in- 
surance ■po'Ucy  so  as  to  enable  the  Insured  to 
recover  In  excess  of  the  award  (HIrscb  v. 
Home  Ins.  Co.,  38  B.  L  189.  94  Atl.  722).  Uw 
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procedare  in  the  case  at  bar  up  to  this  point 
Is  In  accordance  with  our  decisions. 

The  pleas  of  tender  in  the  three  actions  at 
law  abo^e  referred  to  were  filed  under  and 
porsnant  to  Oen.  Laws  R.  I.  a  288,  f|  6,  7, 
wliich  read  as  follows: 

"Sec.  6.  He  defendant  in  every  action 
Rounded  on  an  ezprew  or  implied  contract 
•  •  •  that  may  be  pending  before  any  court 
shall  have  the  right  to  make  and  plead  a  tender, 
or  may  have  leave  to  brin^  into  court  the  mon- 
ef  wtiiA  he  ahall  acknowledge  to  be  dne  on  such 
contract,  •  •  •  together  with  the  plaintiff's 
lawful  costs  up  to  the  time  of  the  tender  made 
or  pleaded,  or  the  bringing  of  the  money  into 
court;  and  the  idaintiif  ahall  have  a  ri^ht  to 
take  the  same  in  full  or  in  part  satisfaction  of 
the  demand  made  in  such  action. 

"Sec.  7.  If  the  plaintiff  in  either  of  the  above 
caaes  shall  receive  the  same  in  part  satisfaction 
only  and  shall  proceed  further  in  the  same  ac- 
tion, and  the  court  or  jury  who  shall  finally 
assess  the  damages  in  such  case  shall  determine 
that  no  more  was  due  <hi  the  demand  made  in 
such  action  than  was  tendered  or  brought  into 
court,  as  aforesaid,  at  the  time  the  same  was 
tendered  or  brought  in,  the  plaintiff  shall  not 
recover  costs,  but  shall  be  obliged  to  pay  the 
costs  accruing  after  sudi  tender  or  after  the 
money  was  brought  into  court  as  aforesaid,  as 
the  case  may  be." 

It  may  be  noted,  in  passlnK,  that  these  pleas 
of  tender  do  not  expressly  claim  to  be  made 
nnder  and  for  the  purpose  of  carrying  out  the 
award,  since  the  award  is  not  mentioned  in 
them  and  the  several  sums  brought  into  court 
do  not  toigether  aggregate  the  amount  of  the 
award.  Apparently,  however,  this  point  is 
wslved  by  the  terms  of  the  stipulation,  and 
the  pleas  are  to  be  treated  as  if  they  expressly 
referred  to  the  award.  The  defendants,  with 
full  knowledge  of  all  these  cUims  on  the  part 
of  the  plaintiffs  in  regard  to  the  invalidity  of 
the  award,  with  notice  given  by  allegations 
of  invalidity  both  in  the  declarations  at  law 
and  in  the  I>ill  in  equity,  having  seen  fit  to 
bring  into  court  the  amount  of  the  award  and 
to  admit  by  their  pleas  that  they  are  liable 
at  least  to  that  amount,  by  the  very  terms  of 
their  E{>ecial  pleas  raise  only  the  issue  which 
is  tendered  in  the  final  clause  thereof. 
"Wherefore  it  prays  Judgment  if  the  said 
plaintiffs  oug^t  further  to  have  or  maintain 
their  said  action  against  it  to  recover  any 
more  or  greater  damages  than  the  said  sum 
of  I  ■,  parcel  of  the  several  sums  of 

money  in  said  declaration  mentioned." 

These  pleas  amount  to  a  confession  that  the 
plaintiffs  are  entitied  to  recover  the  amount 
paid  into  court,  and  by  their  very  terms  leave 
open  to  further  determination  the  question 
whether  or  not  they  are  entitled  to  recover 
any  more.  The  terms  of  section  6  and  sec- 
tion 7  plainly  authorize  the  plaintiffs  to  take 
what  is  paid  into  court  in  part  satisfaction 
and  to  proceed  further  to  determine  whether 
or  not  they  are  entitied  to  recover  more.  We 
are  of  the  opinion  that  the  terms  of  the  stat- 
ute are  quite  applicable  to  the  cases  here  nn- 
der discussion  and  are  too  plain  for  argu- 
ment, and  that  the  omtentton  of  the  defend- 
ante  that  the  plaintiffs'  actions  at  law  are 
faMt  hy  the  withdrawal  of  the  money  in  part 


satis&iction  when  in  fact  the  plaintiffs  have 
done  only  what  the  statute  plainly  authorized 
them  to  do  is  entirely  without  support  No 
cases  are  dted  on  either  brief  which  have 
any  application  in  support  of  this  oontaition 
or  any  application  to  the  construction  and  ef- 
fect of  this  stetute;  we  assume  that,  if  there 
had  been  any  such  cases,  counsel  would  have 
found  them  and  submitted  them  to  us. 

Counsel  for  defendants  argue  that  because 
there  was  an  award,  and  because  in  the  law 
suite  it  was  impossible  for  the  award  to  be 
set  aside,  the  plaintiffs  oould  ooly  recover 
at  law  the  amount  of  the  award,  and  that  the 
acceptance  of  the  amounte  paid  into  court 
was  an  acceptance  of  the  award  and  conclu- 
sive of  the  righte  of  the  plaintiffs  to  recover 
anything  morei  In  this  argument  counsel  ig- 
nore the  very  purpose  of  the  whole  procedure, 
which  includes  this  bill  in  equity  as  an  aux- 
iliary proceeding  to  set  aside  the  award  as  a 
necessary  preliminary  to  further  proceedings 
at  law.  It  cannot  be  successfully  argued  that 
plaintiffs  have  accepted  the  award  in  view  of 
the  whole  procedure  which  assails  it  and  In 
view  of  the  plain  terms  of  the  stetute  above 
quoted.  Such  a  conclusion  would  nullify  the 
stetute. 

[1]  We  come  now  to  the  second  question, 
viz:  Are  the  complalnante  entitied  to  have 
the  award  set  aside  upon  the  proof  offered  by 
them? 

The  only  testimony  offered  on  behalf  of  the 
respondente  is  the  paper  beaded  "Agreement 
for  SnbmisslcMi  to  Appraisers,"  which  we  find 
on  file  marked  "It^te'.  Ex.  A."  In  that 
agreement,  dated  November  17,  1916,  which 
seems  to  be  in  the  ccsnmon  printed  farm  used 
by  insurance  companies  and  to  be  in  substan- 
tial accord  with  the  terms  of  the  policies,  it 
Is  agreed: 

"That  Yere  W.  Beck  for  assured  and  Michael 
J.  Houlihan  for  the  companies  shall  appraise 
and  estimate  the  loss  upon  the  property  damag- 
ed and  destroyed  by  the  fire  of  November  15, 
1916,  as  specified  below:  Provided,  that  in  case 
of  disagreement  the  said  appraisers  shall  select 
a  third,  who  shall  act  with  them  in  matters  of 
difference  only.  The  award  of  said  appraisers, 
or  any  two  of  them,  made  in  writing,  in  ac- 
cordance with  this  a^eement,  shall  be  binding 
upon  both  parties  to  this  agreement. 

"It  is  expnadj  understood  that  this  agree- 
ment and  appraisement  is  for  the  purpose  of 
ascertainio^  and  fixing  the  amount  of  sound 
value  and  loss  and  damage  only  to  the  property 
hereinafter  described,  and  shall  not  determine, 
waive,  or  invalidate  any  other  right  or  rights 
of  either  party  to  this  aareement. 

"The  property  on  whidi  the  sound  value  and 
the  loss  or  damage  is  to  be  determined  is  as 

follows,   to  wit:    Dwelling,   ^11,000  on  

story  frame  bnilding  and  additions  while  occu- 
pied only  as  a  private  dwelling,  including  plate 
and  ornamental  glass  in  doors  and  windows, 
decorations  on  walls  and  ceilings,  chandeliers, 
electric  and  gas  fixtures  and  fittings,  piping 
and  plumbing  work  and  fixtures,  apparatus  and 
fixtures  for  beating  and  cooking,"  etc.  (This 
appears  to  be  in  the  same  terms  as  the  descrip- 
tion of  property  insured  in  the  policies). 

Then  follows  this  concluding  paragraph: 

"It  is  further  expressly  understood  and  agreed 

that  in  determining  the  sound  value  and  the 

loss  or  damage  upon  the  property  hereinbefore 
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mentioned  the  said  appraiser!  are  to  make  an 
estimate  of  the  actual  cash  cost  of  replacing 
or  repairing  the  same,  or  the  actual  cash  value 
thereof,  at  and  immediately  preceding  the  time 
of  the  fire;  and  in  case  oi  oepreciation  of  the 
property  from  use,  age,  condition,  location,  or 
otherwise,  a  proper  deduction  shall  be  made 
therefor." 

Tbe  agreement  was  executed  by  W.  B. 
Shcpard  and  the  agents  of  the  three  insur- 
ance companies  November  17,  1916.  On  the 
back  of  tbe  same  dieet  appears  tbe  engage- 
ment of  tbe  two  appraisers  Beck  and  Houli- 
han under  oatb: 

"That  we  will  act  with  atriet  impartiality  in 
making  an  appraisement  and  estimate  of  the 
sound  value  and  the  loss  and  damage  upon  the 
property  hereinbefore  mentioned,  in  accordance 
with  the  foregoing  appointment,  and  that  \re 
will  make  a  true,  just,  and  conacientions 
award,"  etc. 

Following  that  is  the  "Selection  of  Third 
Appraiser,"  wherein  the  said  Beck  and  Houli- 
han select  and  appoint  Henry  L.  Evans  "to 
act  as  the  third  appraiser  to  settle  matteni 
of  difference  tliat  exist  between  us,"  etc.; 
then  tbe  "Qnaliflcatlon  of  Tl^ird  Appraiser" 
under  oath,  wherein  said  Evans  accepts  the 
appointment  as  third  appraiser,  and  swears 
that  he  "will  act  with  strict  impartiality  in 
all  matters  of  difference  only,"  etc.  Then 
follows  the  "Award  of  Appraisers,"  which 
reads  as  follows: 

"To  the  Parties  in  Interest:  We  have  care- 
fully examined  tbe  premises  and  remains  of  the 
property  hereinbefore  specified,  in  accordance 
with  the  foregoing  appointment  and  have  deter- 
mined the  sound  value  and  the  loss  and  damage 
to  be  as  follows: 

Sound  Value.        Low. 
Ut  It«D.  Main  house  and  ell..  |U,000  00         fijm  00 

2d   Item.  Barn,  etc 1,372  00  82100 

3d   Item.  Oaraga    no  00  73100 


Total  aonnd  value  and  losa  |]  5.242  00  $6,626  00 

"Witness  our  hands  this  2d  day  of  Dec., 
1016. 

"[Signed]    Henry  I*  Evans,"  Umpire. 
"Michael  J.  Honlihan, 
" ,    Appraisens." 

We  have  been  thus  particular  in  reciting 
the  terms  of  this  submission  and  award  be- 
cause the  respondents  appear  to  claim  that 
the  award  la  valid  upon  Its  face  and  is  enti- 
tled to  the  presumption  that  it  Is  correct,  and 
that  it  is  not  to  be  set  aside  except  for  very 
grave  reasons  and  upon  very  strong  testimony, 
and  that  respondent  therefore  need  offer  no 
testimony  except  tbe  award  Itself. 

[3]  In  our  oirfnion  the  award  is  not  valid 
upon  its  face.  It  is  signed  only  by  one  ap- 
praiser and  by  the  umpire.  It  does  not 
disclose  that  any  "matters  of  difference" 
had  arisen  between  Beck  and  Houlihan  which 
Evans  the  umpire  was  called  upon  "to  set- 
tle." For  all  that  appears  upon  the  face 
of  the  award.  Beck  did  not  act  at  all  as  an 
appraiser  with  Houlihan.  He  might  have 
been  absent  or  dead  or  ill  and  unable  or  un- 
willing to  act  So  far  as  the  face  of  the 
award  shows,  it  is  the  act  of  Houlihan  and 
Evans  acting  without  Beck,  and  not  at  all 
in  accordance  with  the  duties  ot  their  ap- 


pointment It  is  only  when  we  examine  the 
testimony  of  Mr.  Beck  in  this  cause  that  we 
find  that  Beck  and  Houlihan  did  examine 
the  property  together  and  did  make  their  fig- 
ures regarding  the  loss  and  damage,  and 
that  they  were  unable  to  agree,  and  that 
Evans,  acting  as  umpire  did  finally  agree 
with  Houlihan's  figures,  and  thereafter  sign- 
ed the  award  with  him.  Beck  refusing  to 
sign  because  he  deemed  the  award  grossly 
inadequate  and  because  certain  items  of  loss 
were  entirely  omitted.  Since,  therefore,  we 
find  that  the  award  is  not  valid  upon  its  face 
because  it  does  not  show  that  the  apprais- 
ers and  the  umpire  acted  strictly  in  accord- 
ance with  their  duties  under  and  in  the 
manner  provided  by  the  submission,  and 
since  we  can  <Hily  determine  Just  what  was 
done  by  the  appraisers  and  the  umpire  from 
the  testimony,  we  can  give  very  little  w^ght 
to  the  award  as  testimony,  particularly  in 
view  of  the  fact  that  the  award  simply  fixes 
certain  total  sums  as  the  loss,  but  gives  us 
no  details  or  methods  by  which  those  sums 
were  determined  by  them,  does  not  state 
what  items  of  loss  were  allowed  to  make  up 
tbe  sum  of  $4,970,  and  furnishes 'no  means 
of  comparison  with  the  testimony  offered  on 
the  part  of  the  complainants.  The  court  is 
in  the  situation  of  having  before  it  the  tes- 
timony adduced  by  the  complainants  with 
practically  no  defense  offered  except  the 
award  Itself,  which  amounts,  as  we  have 
shown,  to  a  mere  statement  that  the  amounts 
claimed  by  the  complainants  are  greater  than 
they  should  be. 

After  a  careful  examinati(»  of  all  the 
testimony  offered  by  the  complainants,  we 
find  that  there  Is  ample  evidence  to  support 
several  of  the  issues  which  have  been  here- 
tofore set  forth.  Complainants  examined 
Mr.  Beck  at  length  as  to  the  details  of  the 
appraisal,  and  his  testimony,  given  in  great 
detail  and  with  apparent  frankness  and  sin- 
cerity, convinces  us  that  the  award  of  $4,970 
as  the  loss  upon  the  dwelling  house  (being 
the  only  amount  disputed)  was  grossly  in- 
adequate. He  testified  that  tbe  cost  of  re- 
placing the  dwelling  house  in  as  good  condi- 
tion as  It  was  at  the  time  of  tbe  fire  would 
be  about  $9,400,  and  was  examined  in  great 
detail  as  to  items  of  loss  which  went  to  make 
up  that  amount.  He  was  a  builder  of  long 
experience  and  undoubted  and  undisputed 
qualifications,  and  we  do  not  find  that  his 
testimony  was  shaken  or  materially  weaken- 
ed upon  a  long  and  searching  cross-examina- 
tion. He  also  testified.  In  partial  explanation 
of  the  discrepancy  between  his  figures  and 
those  of  the  other  appraisers,  that  they  re- 
fused to  make  any  allowance  for  certain  Im- 
portant Items  of  loss  which  undoubtedly  oc- 
curred. It  appears  that  there  was  upon  the 
roof  of  tbe  main  portion  of  the  dwelling 
house  a  balustrade  extending  all  the  way 
around  the  roof  Just  back  of  or  upon  the  Jet, 
that  the  roo£  was  badly  burned,  and  that 
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about  125  feet  of  tbis  balustrade  was  de- 
stroyed or  so  badly  burned  as  to  require  re- 
placement, and  that  tbe  cost  of  replacement 
would  be  $375,  or  $3  per  foot.  Mr.  Beck  tes- 
tified to  all  tbls,  and  also  that  tbe  cost  of  re- 
placing tbe  portion  of  the  Jet  destroyed  would 
be  ?2  per  foot  Upon  conference  wlt^  Houli- 
han Eind  Evans  Mr.  Beck  found  that  they 
had  allowed  a  loss  of  $2  per  foot  on  the  Jet 
and  nothing  in  addition  for  the  balustrade, 
Mr.  Houlihan  in  effect  saying,  when  ques- 
tioned by  Mr.  Beck  why  no  allowance  was 
made  for  the  balustrade^  that  he  had  allowed 
for  the  balustrade  In  allowtog  for  the  Jet 
It  Is  obvious  that  the  balustrade  "was  no  i>art 
of  the  Jet;  It  was  an  architectural  feature 
of  ornament  and  possible  utility,  frequfently 
placed  upon  large  houses  with  flat  rbofs; 
and  it  is  evident  from  the  testimony  that  the 
daim  that  the  cost  of  its  restoration  was  in- 
cluded in  the  figures  allowed  for  the  restora- 
tion of  the  Jet  was  a  mere  evasion,  and  that 
its  omission  from  the  items  of  loss  was  an 
arbitrary  omission. 

It  also  appears  that  the  main  b^dy  of  the 
house  was  constructed  with  double  sheathing' 
L  e.,  that  it  had  a  sheathing  of  ordinary 
boards  nailed  onto  the  upright  Joists  or 
framework  of  the  house;  that  over  this  was. 
paper,  and  over  the  paper  a  boarding  con- 
sisting of  tongued  and  grooved  white  pine 
which  was  painted,  and  again  over  this'  w6re 
clapboards  for  the  outside  finish.  A  very 
substantial  portion  of  the  outside  walls  of 
the  house  so.  constructed  was  destroyed  or  so 
damaged  by  the  fire  as  to  require  reconstruc- 
tion and  replacement  with  new  material,  and 
it  appeared  from  the  testimony  of  Mr.  Beck, 
and  of  tbe  other  contractors  and  buUders 
who  corroborated  him,  that  the  cost  of  re- 
placing this  double  sheathing  In  as  good  con- 
dition as  before  the  fire  would  be  from  $400 
to  $600,  that  the  tongued  and  grooved  mate- 
rial was  of  white  pine,  which  was  then  very 
scarce  in  the  market  and  very  expensive,  and 
that  they  did  not  allow  for  that  but  for  a 
less  expensive  pine,  which  could  be  easily 
procured  and  would  answer  the  purpose.  It 
further  appears  that  Houlihan  (with  whom 
Elvans  appears  to  have  agreed  in  all  respects), 
when  this  Item  of  double  sheathing  was  call- 
ed to  his  attention  and  he  was  asked  why  he 
made  no  allowance  for  it  said  in  substance, 
"that  they  were  not  building  houses  that 
way  now,"  and  gave  no  other  reason  for  re- 
fusing to  allow  the  item.  It  further  appears 
from  the  testimony  of  Mr.  Beck  and  the  other 
corroborating  witnesses  that  this  method  of 
construction,  although  not  now  or  perhaps 
ever  commonly  used  in  building  dwelling 
bouses,  was  of  substantial  value  to  the  own- 
er, in  that  it  made  the  outer  walls  tighter 
and  stiffer,  kept  out  tbe  cold,  and  made  the 
house  more  stable.  It  also  appeared  that  If, 
in  the  restoration  of  the  house,  double  sheath- 
ing was  not  used,  it  would  be  necessary  to 
Incur  expense  for  additional  "furring"  upon 


which  to  nail  such  single  sheathing  ais  might 
be  used  in  order  to  bring  the  surface  of  thfe 
single  sheathing  out  to  the  general  line  of  the 
surface  of  the  outer  walls  remaining,  and  not 
In  need  of  reconstruction,  so  that  the  clap- 
boards to  be  nailed  upon  the  sheathing  would 
cjome  into  alignment  with  the  clapboards  re- 
maining upon  the  walls  not  destroyed;  but 
It  nowhere  appears  that  any  allowance  was 
made  for  the  expense  of  such  additional  "fur- 
ring." Upon  this  point  we  think  that  the  re- 
fusal to  allow  anything  for  the  loss  of  double 
sheathing  was  en  arbitrary'  refusal;-  this 
method  of  construction  was  proper,'  even  if 
unusual ;  it  added  value  to  the  house  and  Was 
of  substantial  value  to  the  owner;  and  the- 
reason  given  "that  thejr  were  not  building 
houses  that  way  now"  furhislied  nio  basis  for 
the  refusal.  Such  a  reason  might  be  urged 
as  to  any  method  of  construction  used  by 
owners  of  houses  of  large  size,  seeking  sta- 
bility and  protection  from  the  bitter  -  winds 
of  vrlnter;  many  people  during  the  past  win- 
ter, with  its  bitter  cold  and  the  dlflSculty  of 
obtaining  adequate  fuel,  would  have  been 
thankful  If  their  houses  had  been  construct- 
ed with  double  sheathing  so  as  to  enable  them 
to  conserve  the  little  heat  th^  had  and  keep 
out  tbe  cold.  As  wiell  might  the  appraisers 
say.  In  case  of  injury  to  hardwood  fioors,  or 
to  polished  mahogany  or  black  walnut  wain- 
scoting, haM-flnished  stucco  walls  and  cell- 
ihgs,  in  somewhat  old-fashioned  residences, 
that  they  would  not  allow  for  their  loss  and 
the  cost  of  replacement  because  nowadays  it 
is  the  custom  to  build  houses  with  cheaper' 
floors,  or  'with  white  wood  wainscoting  paint- 
ed, or  with  rough  plaster  walls  and  ceUings 
covered  ■with  cheap  paper. 

Besides  the  above-mentioned  important 
items  of  exterior  construction,  tbe  evidence 
shows  that  the  plumbinjg  work  and  heating 
apparatus  within  the  house,  which  are  ex- 
pressly enumerated  among  the  fixtures  cov- 
ered by  the  terms  of  tbe  submission  as  above 
quoted,  were  very  badly  damaged.  It  ap- 
pears that  the  flre  broke  out  yearly  in  the 
morning,  and  that  from  about  6:80  to  11  a. 
m.  two  streams  of  salt  water  from  an  adja- 
cent cove  were  being  pumped  Into  the  house 
to  put  out  the  fire,  and  that  tbe  bouse  was 
flooded  with  salt  water  from  attic  to  cellar, 
that  a  water  tank  on  the  third  floor,  made  of 
plank  and  lined  'wltb  copper  and  worth  about 
$100,  was  totally  destroyed,  and  that  other 
serious  damage  was  d<Hie  to  tbe  plumbing 
system,  and  to  the  heating  system,  which  was 
composed  of  a  steam  generator  and  of  direct 
pipes  to  steam  radiators,  and  also  of  indirect 
heating  through  a  brick  chamber  and  regis- 
ters. The  witness  Beck  estimated. the  dam- 
age 4one  to  the  heating  and  plumbing  appa- 
ratus as  upwards  of  $500.  In  this  he  wais  cor- 
roborated by  tbe  witness  Halnsworth,  an  ex- 
pert of  over  30  years'  experience  In  plumbing 
and  heating  apparatus,  living  in  Wlckford, 
R.  I.,  who  had  from  time  to  time  for  15  years 
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before  the  fire  doiis  work  on  tbat  apparatus 
in  that  house,  and  was  thoroughly  familiar 
therewith,  and  with  its  condition  Just  prior 
to  the  fire.  He  testlAed  that  the  apparatus 
was  In  good  condition  and  good  r^air  at  that 
time.  He  examined  it  in  detail  Just  aft^^r  the 
Are,  and  testified  that  it  would  cost,  in  his 
estimation,  based  upon  what  damage  he  ac- 
tually saw,  $570  to  put  the  plumbing  and 
heating  apparatus  in  as  good  condition  as  it 
was  before  the  fire,  and  that  it  would  cost  in 
addition  f  125  to  $160  to  take  down  the  fur- 
nace in  order  to  be  sure  that  it  was  put  in 
proper  conditio^  before  It  would  be  safe  to 
light  a  fire  therein.  When  Mr.  Beck  consult- 
ed with  Messrs.  Houlihan  and  Evans  Just  be- 
fore they  signed  the  award,  he  found  that 
th^  had  allowed  nothing  for  plumbing  dam- 
age, and  only  $35  for  heating  damage^  and 
after  an  extended  argument  with  them,  call- 
ing their  attention  to  the  matters  above  set 
forth,  they  finally  agreed  to  allow  $100  for 
tlie  loss  of  the  tank,  and  $75  for  some  other 
items  apparently  relating  to  the  heating,  but 
not  clearly  shown  in  the  te^mony.  In  the 
opinion  of  this  court,  here  again  was  evi- 
dence of  an  arbitrary  refusal  to  allow  any- 
thing for  substantial  items  of  damage  spe- 
dfically  brought  to  the  attention  of  Messrs. 
Houlihan  and  Evana 

It  Is  needless  to  prolong  further  the  exami- 
nation of  the  evidence  In  regard  to  the  action 
of  these  appraisers.  The  witness  Beck  is 
fully  corroborated  by  experts  of  apparent 
fairness  and  long  exi>erience  as  to  his  esti- 
mates In  the  matters  spedflcally  above  re- 
ferred to,  as  well  as  in  his  general  estimate 
of  the  entire  amount  of  loss  and  damage  to 
the  house.  These  corroborating  witnesses 
made  their  estimates  Independently  of  Mr. 
Beck,  and  without  conference  with  him;  be 
did  not  know  their  figures,  nor  they  his,  till 
after  the  respective  estimates  were  completed. 

The  evidence  convinces  us  that  many  ^e- 
dflc  items  of  loss  and  damage  above  set  forth 
whl<^  were  of  substantial  pecuniary  value  to 
the  assured  and  whldi  were  proper  subjects 
of  appraisal  and  award  under  the  submission 
were  specifically  called  to  the  attention  of 
said  appraisers,  and  were  so  obvious  that 
said  appraisers,  if  they  properly  appreciated 
their  duty,  should  themselves  have  taken  no- 
tice of  them,  and  that  said  ai^ralsers  will- 
fnllyrefused  to  allow  anything  in  several  im- 
portant instances;  and  these  instances,  cou- 
pled with  the  well-supported  evidence  as  to 
gross  inadequacy  of  the  award  In  Its  total 
amount,  lead  us  to  the  conclusion  that  the 
award  as  a  whole  was  unjust.  Inequitable, 
and  grossly  Inadequate. 

It  is  our  opinion  that  there  is  ample  evi- 
dence in  the  record  before  us  to  warrant  an 
affirmative  answer  to  Issues  numbered  1,  2, 


6,  6,  7,  9;  that  Issue  8,  In  our  view  of  the 
case,  is  immaterial;  that  as  to  Issue  4  there 
is  no  evidence  that  th->y  were  interested  in 
the  result,  but  there  is  evidence  that  they  did 
not  act  Impartially;  that  as  to  issue  8  there 
is  no  evidence  of  sufficient  clearness  to  war- 
rant a  finding;  that  issue  10  should  be  an- 
swered in  the  negative;  that  as  to  Issue  11 
there  Is  no  evidence  sufficient  to  warrant  a 
finding. 

We  think  the  case  in  its  general  aspects  is 
within  the  scope  of  the  decision  in  Low  Es- 
tate Co.  V.  Lederer  Realty  Co.,  35  R.  I.  352, 
361,  86  Aa  881,  Ann.  Gas.  1916A,  841,  al- 
though some  of  the  more  Important  facts  of 
that  case  which  warranted  the  court  in  set- 
ting aside  the  award  ^re  different  in  char- 
acter. The  award  in  that  case^  however,  was 
grossly  Inadequate  by  reason  of  the  fact  that 
the  appraisers  nilsooncelved  their  duty.  In 
the  case  at  bar  tbe  complainants  have  cited 
certain  cases  in  supi>ort  of  their  contentions, 
which  in  their  general  principles  are  in  point. 
Buys  V.  Eberhardt,  3  Midi.  524;  Van  Cort- 
landt  v.  tJnderhlll,  17  Johns.  (N.  Y.)  405; 
Chicago,  etc.,  Co.  v.  Stewart  (C.  C.)  19  Fed.  5, 
8;  Adams  r.  N.  Y.  Bowoy  Fire  Ins.  Co.,  85 
Iowa,  6,  SI  N.  W.  1149;  Schmidt  Bros.  v. 
Boston  Ins.  Co.,  82  App.  Dlv.  234,  81  N.  Y. 
Supp.  767;  Phenix  Ins.  Co.  v.  Moore  (Tex. 
Olv.  App.)  46  S.  W.  1131;  American  Fire  Ins. 
Co.  V.  BeU,  83  Tex.  Civ.  App.  11,  76  S.  W. 
319;  Canfleld  v.  Watertown  Fire  Ins.  Co, 
65  Wis.  419, 13  N.  W.  252;  Hong  Sling  v.  Nat, 
Assur.  Co.,  7  Utah,  441,  27  Pac.  171;  Provi- 
dence Washington  Ins.  Co.  v.  Board  of  Edu- 
cation, 49  W.  Va.  360,  88  S.  E.  679;  Ross  v. 
German  Alliance  Ins.  Co.,  86  Kan.  146,  119 
Pac.  366,  Ann.  Cas.  1913B,  1046. 

We  find  few  cases  dted  upon  defendants' 
brief  and  none  which  affect  this  case. 

We  are  of  the  opinion  that  the  trial  Judg^e 
failed  to  give  due  consideration  to  the  weight 
of  tbe  testimony  in  this  case^  whldt  was  un- 
contradicted, and  that  he  was  in  error  upon 
both  iwlnts,  upon  which  be  granted  the  mo- 
tic»i  to  dismiss,  and  was  In  error  in  entering 
the  decree  appealed  from  dismissing  the 
bill. 

We  do  not  Intend  by  this  opinion  to  be 
understood  to  have  made  any  conclusive  find- 
ings of  fact  as  to  any  spedflc  amounts  of  loss 
or  damage  above  referred  to.  Such  amounts 
will  presumably  be  the  subject  of  another  in- 
quiry before  another  tribunal.  We  have 
simply  determined  upon  the  uncontradicted 
testtuMny  before  us  tbat  the  award  is  In- 
valid for  the  reasons  above  set  forth. 

The  appeal  is  allowed,  the  decree  appeal- 
ed from  is  reversed,  and  the  cause  Is  remand- 
ed to  the  superi<»  court  sitting  in  Washing- 
ton county,  with  direction  to  enter  its  decree 
setting  aside  the  award. 
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01  Del.  Ch.  418) 

KINGSTON  at  «L  T.  HOME  LIFB  INS.  CX). 

OF  AMBBIOA  et  aL 
(Sapreme  Coart  of  Delaware.    Jnae  IS,  1918.) 

COBFOBATIONB   «=»204— ACTIOlf    8T    MiNOEITT 

Stockboloxbs— AvoiDANCK  OF  Contract. 
Where  a  contract  between  a  private  corpora- 
tion and  an  inanranee  company  whereby  the 
corporation  baa  a  perpetual  and  exduaive  option 
to  purchase  the  ntoA  of  the  inanranee  company 
operates  i«ejaditially  to  the  minority  atodutold- 
era  of  the  insurance  company,  they  may  bring 
a  bill  to  have  aoch  contract  terminated. 

Appeal  from  Obaucor  Court,  New  Caatte 
County. 

BUI  Ity  Thomas  Kingston  and  others  against 
the  Home  life  Insaronce  Company  of  America 
and  another.  From  a  decree  for  respondents 
dOl  Atl.  89$,  complainants  aK>eal.   Affirmed. 

PEafNBWILL^  C  J.,  and  BOTOB,  CON- 
BAD,  and  BICE,  JJ.,  sitting. 

Thomas  Baebnm  Whiter  of  Philadelphia, 
Pa.,  and  Caleb  S.  Layton,  of  Wilmington,  for 
appellants.  John  P.  Connelly,  of  Philadelphia, 
Pa.,  and  Charles  F.  Carley,  of  Wilmington, 
for  appellees. 

This  was  a  bill  by  shareholders  of  the 
Home  Life  Insurance  Company  to  annnl  conr 
tracts  entered  into  by  and  between  said  com- 
pany and  the  Home  Protective  Company. 
The  statement  of  the  case  by  the  Chancellor, 

in  11  Del.  Ch.  ,  101  AtL  89S,  is  ample, 

and  a  restatement  here  is  unnecessary. 

P£»t  CURIAM.  After  a  careful  considera- 
tion of  this  case  the  court  are  of  the  <H?inlon 
that  the  decree  of  the  Chancellor  should  be 
affirmed,  but  think  it  proper  to  say  that  while 
the  arrangement  under  which  the  ProtectlTe 
Company  advanced  money  to  the  Insurance 
Company  may  not  have  been  illegal  or  unfair, 
and  the  stock  option  not  invalid  when  entered 
Into^  yet  If  it  now  appears  to  work  inequita- 
bly to  the  minority  stockholders  It  should  be 
terminated.  The  evidence,  within  the  find- 
ings of  the  Chancellor,  seems  to  disclose  a 
situation  with  respect  to  the  stock  option 
which,  if  continued,  might  operate  prejudi- 
cially to  the  minority  stockholders  of  the  In* 
suronce  Company ;  for  it  appears  that  the 
present  value  of  the  stock  of  the  Insurance 
Company  is  very  considerably  In  excess  of  the 
par  value.  If  tUs  be  so,  it  would  be  the  duty 
of  the  court  to  consider  In  a  proper  case 
whether  It  is  sufficient  to  render  the  stock 
option  at  this  time  inequitable,  and  whether 
the  Protective  Company,  after  so  long  a  lapse 
of  time  in  which  to  exercise  its  option,  and  be- 
fore the  stock  had  Increased  so  mudi  in- 
▼alue,  has  any  claim  in  equity  for  the  continu- 
ance of  the  option. 

The  question  suggested,  viz.  the  termina- 
tion of  the  option  contract,  was  not  before  the 
Oiancellor,  and,  perhaps,  could  not  have  been 
considered  by  him  under  the  bill  filed.  But 
if  minority  stockholders  of  the  Insurance 
Company  are  satisfied  that  said  contract  does 


now  operate  pretfudlciaUy  and  inequitably  to 
them,  they  may  have  the  question  determined 
by  the  court  under  a  bill  that  fairly  and 
clearly  presents  the  question. 
The  decree  of  the  Chancdlor  is  affirmed. 

■       m  H.  3.  Law,  «) 
BEBBT  V.  O'NEILI.  «t  aL 
(Supreme  Court  of  New  Jersey.    June  19, 1918.) 

rSyttabiu  by  tha  Oowrt.) 

1.  StJNnAT  «=3l2— Contract— Validitt. 
The  mere  carrying  on  of  negotiatimis  on  Sun- 
day will  not  invuidate  a  cmtract  completed  on 
a  secular  day.  The  final  consummation  of  the 
contract  on  Sunday  is  necessary  to  bring  it  with- 
in the  prohibition  of  the  Sunday  statutea. 

2.  StTNUAT  «=323— OONTllAOr— EjVIDENOB. 

It  is  open  to  the  trial  Judge,  sitting  without 
a  jury,  to  determine  that  the  plaintifPs  contract 
of  employment  as  an  architect  to  make  plans 
for  a  house  and  garage  was  not  a  Sunday  con- 
tract, when  the  evidence  tended  to  Bho>w  that, 
though  the  parties  on  a  Sunday  discussed  the 
probable  cost  of  various  kinds  of  houses  and 
the  architect's  customary  charges,  yet  the  Sun- 
day interview  terminated  to  eive  the  plaintiff  a 
chance  to  "think  it  over,"  and  the  defendant  an 
opportunity  to  purchase  a  lot  on  which  to  tMiild 
and  decide  upon  the  character  of  house  desired, 
and  the  parties  later,  on  a  week  day,  agreed 
upon  the  employment  to  make  plans,  not  only 
for  a  house  of  a  designated  cost,  but  also  for  s 
garage. 

Appeal  from  District  Court  of  Atlantic 
City. 

Action  by  Frank  A.  Berry  against  Bobert 
J.  O'N^  and  another.  Judgment  for  plain- 
tiff,  and  defendants  appeal.     Affirmed. 

Argued  February  term,  1918,  before 
SWAYZB,  TBBNCHABO,  and  MIN- 
TUBN,  JJ. 

U.  O.  Styron,  of  Atlantic  City,  for  appel- 
lants. Lee  F.  Washington,  of  Atlantic  City, 
for  appellee: 

TEENCHABD,  J.  The  plaintiff  below 
brought  this  suit  to  recover  for  services  ren- 
dered as  architect  In  drawing  plans  and  spec- 
ifications and  taking  estimates  from  various 
contractors  for  a  frame  house  and  brick 
garage  for  the  defendants.  The  trial  Judges 
sltUng  without  a  Jury,  rmdered  Judgment 
for  the  plaintiff,  and  the  defendants  ap- 
pealed. 

We  are  of  the  oplnicm  that  the  Judgment 
must  be  affirmed.  At  the  trial  It  appeared 
that  the  services  were  rendered  and  that  the 
claim  therefor  was  unpaid.  The  defendants' 
sole  contention  on  this  appeal  is  that  the 
evidence  showed  that  the  contract  of  em- 
ployment, upon  which  the  Judgment  rests, 
was  made  upon  a  Sunday,  and  was  therefore 
void. 

[1]  In  general,  a  contract  made  on  Simday 
is  void.  Bosenblum  v.  Schachner,  84  N.  J. 
Law,  625,  87  Atl.  99,  and  cases  there  dted. 
But  the  mere  carrying  on  of  negotiations  on 
Sunday  will  not  invalidate  a  contract  com- 
pleted on  a  secular  day.    The  final  consum- 


9For  other  easw  ■••  same  toplo  and  KBT-NUUBHB  la  all  Key-Numbered  DlseeU  and  Indexes 


Digitized  by 


Google 


26 


104  ATLANTIC  BBP0RTE2B 


(N.J: 


matlon  of  a  contract  on  Snnday  Is  necessary 
to  bring  It  wltbln  the  prohibition  ot  the 
Sunday  statntes.  Burr  v.  Mylson,  76  N.  J. 
Eq.  241,  72  AtL  72,  138  Am.  St.  Rep.  564,  20 
Ann.  Cas.  35. 

[2]  Tested  by  this  rule,  we  think  the  con- 
tract of  employment  in  the  present  case  was 
not  invalid.  True,  there  was  an  interview 
on  a  Sunday  between  the  parties  at  which 
the  probable  cost  of  various  kinds  of  houses 
was  discussed,  and  the  plalntHTs  customary 
charge  for  drawing  plans  and  supervision 
was  asked  and  stated.  But  the  defendants 
had  not  yet  acquired  a  lot  upon  wliidi  to 
build,  nor  decided  upon  the  kind  and  cost  of 
the  house  desired,  and  the  Sunday  interview 
terminated  to  give  the  plaintiff  a  chance  to 
"think  it  over"  and  the  defendants  an  op- 
portunity to  purchase  &  lot  and  decide  upon 
the  character  of  house  required.  Later  the 
defendants  acquired  a  lot,  and  determined  to 
build,  not  only  a  house  of  a  designated  cost, 
but  also  R  garage,  and  the  Interview  at  which 
the  employment  of  the  plaintiff  to  plan  these 
was  agreed  upon  was  on  a  we^  day.  Ob- 
viously, in  thia  state  of  the  proof,  it  cannot 
be  said  that  the  Judgment  in  question  rests 
upon  a  Sunday  contract 

The  Judgment  below  will  t>e  affirmed,  with 
costs. 


SWANK  V.  PENNSYLVANIA  R.  CO.    . 
(Sapreme  Goart  of  New  Jersey.    June  11, 1918.) 

COIOIEBCE   @=38(6)— FBDEKAI,  EMFI.OYXBS'   Ll- 

ABiLiTT  Act— Action   fob   Dbath— Pi.ain- 

Tin^-"PERSONAI.  REPBESENTATIVE." 

Act  March  27,  1917  (P.  L.  p.  531),  supple- 
mental of  the  Death  Act,  requirme  action  insti- 
tuted under  and  by  virtue  tnereof  to  be  in  the 
name  of  an  admuistrator  ad  i>rosequendum, 
does  not  apply  to  action  under  fwleral  Employ- 
ers' Liability  Act  (U.  S.  Comp.  St  1916,  §§ 
8657-8665),  declaring  liability  of  carrier  for 
death  of  employe  to  Dia  personal  representative, 
meaning  his  executor  or  general  administrator. 
[Ed.  Note. — For  other  definitione^  see  Words 
and  Phrases,  Fint  and  Second  Series,  Personal 
Representative.] 

Action  by  Elizabeth  Swank,  administra- 
trix, against  the  Pennsylvania  Railroad  Com- 
pany. Heard  on  defendant's  rule  to  sliow 
cause.    Rule  discharged. 

Argued  February  term,  1918,  before 
GUMMRRE,  0.  J.,  and  PARKEIR  and 
KALISCH,  JX 

Gaskill  &  GasklU,  of  Camden,  for  the  rule. 
James  Mercer  Davis,  of  Camden,  opposed. 

GUMMERB,  C.  J.  This  suit  is  brought  by 
the  plaintiff  as  the  general  administratrix 
of  Herbert  L.  Swank,  deceased.  Mr.  Swank, 
at  the  time  of  his  death,  was  in  the  employ 
of  the  defendant  company,  and,  according 
to  the  averment  of  the  complaint,  lost  his 
life  by  accident  while  being  employed  by  the 
defendant  company  in  interstate  commerce. 
The  action  is  brought  under  the  federal  Em- 
ployers' Liability  Act.     Upon  being  brought 


into  court  the  defendant  moved  at  chambers 
to 'strike  out  the  complaint  and  dismiss  tha 
action  upon  the  ground  that  the  suit  was 
brought  by  the  general  administratrix  of  the 
decedoit  contrary  to  the  provisions  of  chap- 
ter 180  of  the  laws  passed  by  our  Legislature,' 
and  approved  by  the  Governor,  in  1017. 
Pamph.  Laws,  p.  531.  A  rule  to  show  canse 
why  this  application  ^ould  not  prevail  was 
allowed,  and  the  matter  Is  before  us  for  de- 
termination. 

The  statute  appealed  to  by  tlie  defendant 
is  a  supplement  of  our  "Death  Act"  (2  Comp. 
St  1910,  p.  1907,  H  7-0),  and  provides  that 
every  action  instituted  under  and  by  virtue 
of  its  provisions  "shall  be  brought  in  the 
name  of  an  administrator  ad  prosequend<;m." 
It  is,  of  course,  apparent  that  if  this  action 
was  brought  for  the  enforcement  of  a  reme- 
dy given  by  our  "Death  Act"  the  procedure 
must  be  that  provided  by  the  statute  and  its 
supplements.  The  tronble  with  the  defend- 
ant's case,  however,  is  that  the  remedy 
sought  to  be  enforced  is  not  provided  by  oiu: 
state  statute,  but  is  conferred  by  federal  leg- 
islation ;  and  in  the  enforcement  of  a  remedy 
thus  conferred  the  method  of  procedure  pro- 
vided by  Congress  must  control.  The  lan- 
guage of  the  federal  act  is  that  the  liability 
of  the  carrier  In  case  of  the  death  of  the 
employ^  is  "to  his  or  her  personal  represent- 
ative for  the  benefit  of  the  surviving  wid- 
ow," etc.;  and  that  language  has  been  con- 
strued by  the  United  States  Supreme  Court 
to  mean  the  executor  or  general  administra- 
tor. American  Railroad  Co.  v.  Birch,  224  U. 
S.  647,  32  Sup.  Ct  603,  56  L.  Ed.  879 ;  Mis- 
souri, Kansas  &t  Teixas  Ry.  Co.  v.  Wulf,  22» 
U.  S.  570,  33  Sup.  Ct  135,  57  L.  Ed.  355,  Ann. 
Cas.  1914B,  134;  St  Louis  ft  O.  Ry.  Co.  v. 
Scale,  229  U.  S.  156,  33  Sup.  Ct  651,  67  L. 
E)d.  1129,  Ann.  Cas.  1914C,  156. 

The  plaintiff,   as  general  administratrix, 
being  the  only  person   who  is  entitled   to 
maintain  the  present  action,  the  rule  to  show  ' 
cause  will  be  discharged. 

"°°°°"~"     (91  K.  J.  Law,  71$) 
SAFER  V.  BAKER. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  2,  1018.) 

L  Tbial  «=a296(10)— Inbtotjctions. 

An  excerpt  from  instruction,  "I  cannot  recall 
any  testimony  in  the  case  which  shows  that  the 
deceased  did  anything  which  was  careless  or  neg- 
ligent or  contributed  to  the  accident,"  was  not 
erroneous,  where  in  same  instruction  jury  were 
told  they  could  consider  whether  there  was  any 
0ontributory  negligence. 

2.   MUNICBPAL  COBPOBATIONS   «=»705(1)— COty 

LisioN— Lights. 
A  person  in  street  with  wheelbarrow  need 
neither  carry  a  light  nor  have  one  on  wheelbar- 
row. 

8.  Afpbai,  ahd  Ebbob  «S31066  — Habmusb 
Errob^Statements  to  Jurob. 
Where  court,  on  t)eing  asked  by  juror  wheth- 
er wheelbarrow  was  supposed  to  have  a  light, 
answered  that  a  wheelbarrow  was  not  obliged  to 
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have  a  light  and.  In  addition,  that  man  pnshins 
It  was  not  obliged  to  carry  a  light  the  additional 
matter  in  the  answer,  although  Irrelevant,  waa 
harmless. 

Appeal  from  Circuit  Court,  Passaic  County. 

Action  by  Fannie  Saper,  administratrix  of 
Louis  Saper,  deceased,  against  John  Baker. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Kallsch  &  Kallscb,  of  Newark,  for  appel- 
lant Ward  ft  McGlnnls,  of  Paterson,  for 
appellee. 

PKR  CUBIAM.  The  defendant  seeks  to 
reverse  a  Judgment  of  the  Passaic  circuit 
oonrt  in  favor  of  the  plaintiff.  The  action 
grew  out  of  the  death  of  Louis  Saper,  who 
in  the  early  evening  of  November  1,  1916, 
was  killed  by  an  automobile  driven  by  the 
daughter  of  defendant  The  accident  hap- 
pened shortly  before  6  o'clock  on  Jefferson 
street  in  the  city  of  Passaic.  The  deceased, 
according  to  the  testimony,  was  pushing  a 
whedbarrow  along  Jefferson  street  on  the 
right-hand  side  in  a  westerly  direction,  and 
had  not  quite  reached  Hope  avenue,  which 
erossed  JeffeiWMi  street  The  automobile 
driven  by  the  daughter  of  the  defendant  was 
going  in  the  same  direction  and  approached 
the  deceased  from  behind,  and  without  warn- 
ing knocked  him  down  and  ran  over  him,  in- 
flicting fatal  injuries.  At  the  intersection  of 
Jefferson  street  with  Hope  avenue  was  a 
lighted  arc  lamp,  and  there  were  stores  on 
the  corners,  all  lighted,  although  it  was  not 
completely  dark  at  the  time  of  the  accident. 

The  defendant,  advances  four  grounds  for 
reversal  of  Judgmoit  viz.:  (1)  The  court's 
refusal  to  nonsuit;  (2)  the  court's  refusal  to 
direct  a  verdict;  (3)  a  remark  of  tbe  trial 
judge  as  to  certain  evidence  he  did  not  re- 
call; (4)  his  answer  to  a  request  of  one  of 
the  Jurors  as  to  whether  the  law  required  the 
deceased  to  have  a  light  on  bis  wheelbarrow. 

1.  The  defendant  was  lawfully  upon  the 
highway  at  the  time  of  the  occurrence  of  the 
accident,  and  he  was  not  required  to  carry  a 
light  himself  or  on  the  wheelbarrow  which 
he  was  pushing.  On  the  question  of  negli- 
gence a  Jury  question  was  presented  at  the 
dose  of  the  plaintiff's  case,  and  therefore 
the  trial  Judge's  refusal  to  nonsuit  the  plain- 
tiff was  correct 

2.  At  the  close  of  the  whole  case  the  situ- 
ation was  not  changed,  and  the  trial  Judge 
likewise  rightly  refused  to  grant  a  motion 
for  the,  direction  of  a  verdict  in  favor  of  the 
defendant 

[1]  3.  The  defendant  appellant  states  his 
third  point  as  follows: 

"Becanse  the  trial  court  erroneonsly  and  Im- 
properly charged  the  jury  as  follows:  'I  cannot 
recall,  myself,  any  testimony  in  the  case  which 
shows  that  the  deceased  did  anything  which  was 
careless  or  negligent  or  contributed  to  the  acci- 
dent.' " 


If  this  were  all  there  was  of  the  charge  In 
that  regard,  we  might  be  called  upon  to  say 
whether  or  not  it  was  erroneous,  but,  in  point 
of  fact  it  was  not  all,  but  is  an  excerpt  from 
the  charge,  severed  from  its  context  What 
the  trial  Judge  said  on  this  score  was  as 
follows: 

"You  may  also  consider,  gentlemen,  whether 
there  was  any  contributory  negligence  on  the 
part  of  the  deceased.  I  cannot  recall,  myself, 
any  testimony  in  the  case  which  shows  that  the 
deceased  did  anything  which  was  careless  or  neg- 
ligent or  contributed  to  the  accident  Now  if 
you  find  that  the  defendant  was  guilty  of  negli- 
gence then,  of  course,  you-  come  to  the  question 
of  damages." 

That  is  not  all.  The  trial  Judge  further 
charged  as  follows: 

"So  take  the  case  gentlemen,  and  determine, 
first,  was  there  negligence  on  the  part  of  the  de- 
fendant, acting  through  the  driver  of  the  car. 
If  there  was,  and  there  was  no  contributory  neg- 
ligence, then  you  take  up  the  question  of  dam- 
ages." 

There  was  no  error  in  the  charge  as  de- 
livered upon  the  question  of  contributory 
negligence. 

[2,  3]  4.  The  defendant-appellant  states  his 
fourthi  point  as  follows: 

"Because  the  trial  court  npon  being  asked  by 
a  juror,  the  following  question,  'Whether  a 
wheelbarrow  is  supposed  to  have  a  light  on,'  er- 
roneously and  improperly  answered  the  question 
in  the  following  manner:  'A  wheelbarrow  is  not 
obliged  by  the  law  to  have  a  light  under  the 
conditions  here  disclosed,  and  the  man  is  not 
obliged  to  carry  a  light  either.' " 

This  answer  by  the  trial  Judge  to  the  Ju- 
ror's question  was  not  erroneous.  It  went 
further  than  the  question  in  stating  that  the 
deceased  was  not  obliged  to  carry  a  light 
It  was,  however,  correct  as  a  proposition  of 
law,  although  irrelevant  in  respect  to  the 
man   himself.      It   was   therefore   harmless. 

The  Judgment  under  review  will  be  af- 
firmed. 


ALBRIGHT  v.  VAN  VOORHIS  et  aL 
(No.  43/615.) 

(Court  of  Chancery  of  New  Jersey.     June  12, 
1918.) 

1.  W11.LS  ®=»e34(13) — Construction— Vested 
Reuaihdebs. 

Under  devise  of  homestead  to  wife  for  life, 
and  at  her  death  to  children  or  their  legal  rep- 
resentatives, remainder  vested  in  children  at 
teetator^s  death. 

2.  Wills  <s=»634(15)  —  Construction  —  Re- 
iiaindebb. 

Under  a  bequest  of  Income  from  personalty 
to  children,  principal  npon  death  of  children  to 
be  divided  among  their  legal  representatives,  le- 
gal representatives  can  only  t>e  determined  when 
survivor  dies. 

3.  Wills  «=»507— Constbuotion— "Heibs  at 
Law." 

Where  testator  gave  child  income  of  proper- 
ty, the  principal  at  his  death  to  go  to  child's 
heirs  at  law,  if  property  at  child's  death  was 
realty,  or  realty  not  notionally  converted,  "heirs 
at  law"  meant  technical  heirs  (2  Comp.  St 
1910,  p.  1918) ;  but  if  personalty,  or  realty  no- 
tionally converted,  heirs  at  law  meant  next  of 
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Un,  In  tbe  aense  of  distributees  under  atatute 
of  diatributions  (2  Gen.  St  1895,  p.  2390). 

[Ed.  Note.— For  other  definitiona,  aee  Word* 
and  Phraaea,  Fliat  and  Second  Series,  Heirs  at 
Law.] 

4.  Descent  and  Distribktion  «=s>3S— Hetbs 

— Hau  Blood. 
tinder  Statute  of  Diatributions  (2  Oen.  St 
1805,  p.  2390),  mother  and  half  siater  take  eqnal- 
ly  with  siatera. 
6.  OoNTEBSioN  «s>16(l)— DiBBonoNB  or  Wnx 

— "SuALi."  BB  Sold. 
Direction  in  will  that  land  "aball  be  sold," 
proceeds  invested  in  bonds,  etc.,  npon  the  oc- 
cnrring  of  a  "favorable  opportunity  in  the  opin- 
ion of  hia  executors,"  amounted  to  imperative  di- 
rection to  convert 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phraaea,  First  and  Second  Seriea,  ShalL] 

6.  CoNVKBSiON  «=»21il)  —  Effect  —  Vested 
KionTS. 

Where  right  of  heir  to  land  is  once  vested, 
fact  that  it  has  been  changed  into  personalty  by 
executors  does  not  alter  such  vested  right 

7.  Wiu.8  «s>624(2>— Heibb  at  Law— Tna  or 
Ascebtainuent. 

Where  personalty  on  death  of  a  certain  per- 
aon  goea  to  heirs  at  law  of  such  person,  heirs 
at  law  must  be  ascertained  by  reference  to  the 
statute  in  force  at  death  of  such  person. 

BUI  by  James  P.  Albright  against  Fred 
Van  Voorbis  and  others  to  construe  tbe  vill 
of  Frederick  Springer,  deceased. 

On  June  4,  1883,  Frederick  Springer  died 
leaving  tbe  f (lowing  will: 

I,  Frederick  Springer  of  Madison,  Morris 
county.  New  Jersey,  being  of  sound,  memory  and 
understanding  do  hereby  make,  publish  and  de- 
clare this  to  be  my  last  will  and  testament  in 
manner  following  Uiat  is  to  say 

First.  It  is  my  will  that  all  my  debts  and  fu- 
neral expenses  be  paid  as  soon  as  conveniently 
can  be  after  my  decease. 

Second.  The  homestead  property  whereon  I 
now  reside  comprising  the  three  story  house  and 
about  two  acres  of  land  lying  between  the  rail- 
road and  the  brook  and  adjoining  the  graveyard 
including  the  lot  occupied  by  Charles  Garrison 
and  all  my  household  furniture  and  housekeeping 
articles  (except  the  piano  forte  which  I  have 
heretofore  given  to  my  daughter  Pauline)  I  give 
and  de\'ise  to  my  wife  Louisa  for  and  during  the 
term  of  her  natural  life  or  for  so  long  as  she 
may  remain  my  widow  and  at  her  death  or  re- 
marriage I  give  and  devise  the  same  abs(dntely 
to  the  children  I  have  had  or  may  have  by  my 
said  wife  or  their  legal  representatives. 

Third.  I  do  order  and  direct  that  my  execu- 
tors hereinafter  named  shall  sell  the  cider  mill 
and  distillery  building,  steam  engine,  machinery, 
kettles  and  distilling  apparatus  at  such  time  and 
in  such  manner  as  shall  in  their  opinion  pro- 
duce the  most  money  and  shall  use  sufficient  ot 
the  proceeds  of  said  sale  to  alter  and  convert  in- 
to a  dwelling  house,  the  large  building  standing 
next  to  the  cider  mill  and  known  as  the  car- 
penter shop,  according  to  the  plans  which  I  have 
caused  to  oe  made  for  said  purpose  and  whi(± 
will  be  found  among  my  papers  and  the  surplus 
of  the  proceeds  of  said  sale,  if  any,  shall  be  in- 
vested by  my  executors  and  form  a  part  of  the 
residue  of  my  estate  hereinafter  mentioned  and 
disposed  of  and  I  do  further  order  and  direct 
that  the  said  building  altered  and  converted  into 
a  dwdling  house  as  aforesaid  together  with  a 
suitable  quantity  of  land  therewith  as  a  house 
lot  for  sud  house,  shall  be  kept  rented  until  a 
favorable  opportunity,  in  the  opinion  of  my  ex- 
ecutors, shall  arrive  for  the  sale  thereof  and  then 


it  is  my  will  tiiat  Qie  same  shall  be  sold  and 
the  proceeds  of  said  sale  together  with  the  net 
amount  of  rents  dwived  therefrom  shall  be  in- 
vested and  form  a  part  of  the  residue  of  my  es- 
tate hereinafter  mentioned  and  disposed  o£ 

In  making  any  lease  or  sale  of  the  house  and 
lot  in  this  clause  of  my  will  mentioned  my  ex- 
ecutors will  take  care  to  provide  for  always 
keeping  open  a  sufficient,  convenient  and  SDitablo 
right  of  way  from  the  public  road  in  front  there- 
of to  my  homestead  premises  above  mentioned. 

Fonrui.  It  is  my  will  that  the  premises  owned 
by  me  and  occupied  by  William  Tuttle,  also  the 
house  and  lot  occupied  by  Henry  W.  Harman. 
Also  the  property  I  purchased  fi:om  the  estate 
of  Henry  P.  Green  shall  be  kept  rented  nntil  a 
favorable  opportunity  in  the  opinion  of  my  ex- 
ecutors shtuf  arrive  for  the  sale  of  the  same 
or  of  any  one  or  more  of  said  pieces  of  property 
and  then  it  is  my  will  that  the  same  or  any  one- 
or  more  of  said  pieces  of  property  of  which  sale 
can  be  made  shall  be  acM  and  the  prooeeda  of 
said  sale  together  with  the  net  amount  of  rents 
derived  therefrom  shall  be  invested  and  form  a 
part  of  tiie  residue  of  my  estate  hereinafter  men- 
tioned. 

Elfth.  I  do  order  and  direct  that  the  stock  of 
whisky  or  other  liquors  I  may  have  on  hand 
at  the  time  of  my  death,  also  my  horses,  wagons, 
harness,  eleigbs,  tools,  farming  implements  and 
other  goods  and  chattels  not  otherwise  herein 
disposed  of  shall  be  sold  in  such  manner,  upon 
such  terms  and  at  such  times  as  shall  be  most 
advantageous  to  my  estate  and  the  proceeds 
thereof  shall  be  invested  and  form  a  part  of  the 
residue  of  my  estate. 

Sixth.  I  do  order  and  direct  that  the  tract  of 
land  containing  twenty-one  acres  on  the  Green 
Village  road  opposite  the  Gibbons  wash  house 
shall  be  held  for  six  years  at  least  after  my  de- 
cease by  my  executors  who  shall  use  or  rent  the 
same  to  the  best  advantage  until  a  favorable 
opportunity  in  their  opinion  shall  arrive,  after 
the  expiration  of  said  six  years  for  the  sale 
thereof  and  then  it  is  my  will  that  the  same  shall 
be  s^d  and  proceeds  of  such  sale  together  with 
the  net  income  which  shall  have  accrued  from 
said  premises  shall  be  added  to  the  residue  of  my 
estate. 

Seventh.  All  the  rest  and  residue  of  my  estate 
shall  be  divided  into  five  equal  shares  for  the 
benefit  of  my  wife  Louisa,  my  three  children, 
Frederick,  Pauline  and  Lilly  and  my  grand- 
daughter Catharine  Laubacher  and  I  .do  order 
and  direct  that  each  of  said  shares  shall  be  well 
and  safely  invested  upon  bond  and  mortgage  of 
unincumbered  real  estate  and  that  the  interest 
arising  upon  one  of  said  shares  shall  be  paid 
to  my  said  wife  Louisa  semiannually  during 
the  term  of  her  natural  life  or  for  so  lone  as  she 
may  remain  my  widow  and  upon  her  death  or 
remarriage,  then  to  the  children  which  have  been 
or  mav  be  bom  to  me  by  her  share  and  share 
alike  for  and  during  the  term  of  their  natural 
lives  and  upon  the  death  of  all  of  said  children 
the  principal  of  said  share  shall  be  divided 
among  the  legal  representatives  of  the  children 
which  have  been  or  ma^  be  bom  to  me  by  her. 

II.  The  interest  arismg  upon  another  of  said 
original  abarea  shall  be  put  out  at  interest  and 
all  the  interest  arising  upon  said  share  and  the 
interest  niwn  said  interest  shall  be  retained  in 
the  hands  of  my  executors  during  the  minority 
of  my  granddaughter  Catharine  Laubacher  and 
shall  be  paid  to  her  in  person  when  she  shall 
arrive  at  the  age  of  twenty-one  years  and  there- 
after the  interest  which  shall  arise  upon  her 
original  share  shall  be  paid  to  her  semiannually 
in  person  for  and  dnrbig  the  term  of  her  natura) 
life  and  at  her  death  the  principal  of  her  said 
share  shall  go  to  her  heir  or  heirs  at  law  bnc  in 
no  event  shall  her  said  share  or  any  part  there- 
of go  to  the  father  of  said  Catharine  Laubacher. 

III.  The  interest  arising  upon  another  of  said 
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original  ritarw  ahall  be  paid  aemiannnally  to 
the  caardlan  of  my  MB  Frederick  until  be  shall 
attain  the  age  of  tw«ity-one  years  and  then  to 
him  in  person  for  and  dnrinc  the  term  of  bis 
natnral  life  and  at  bia  death  tbe  principal  of  bis 
said  share  shall  go  to  his  heir  or  heirs  at  law 
absolutely. 

rv.  The  Interest  arising  npon  another  of  said 
original  shares  shall  be  paid  semiannually  to  the 
guardian  of  my  daughter  Pauline  until  ue  shall 
attain  the  age  of  twenty-one  years  and  then  to 
her  in  person  for  and  during  her  natnral  life 
and  at  her  death  the  principal  of  her  said  share 
shall  go  to  ber  heir  or  heirs  at  law  absolutely. 
'  V.  The  interest  arising  upon  the  other  of  said 
shares  of  the  residue  of  my  estate  shall  be  paid 
semiannually  to  the  guardian  of  my  daughter 
Lilly  until  she  attains  the  age  of  twenty-one 
years  and  then  to  her  in  person  for  and  during 
the  term  of  her  natnral  life  and  at  her  death 
the  principal  of  her  said  share  shall  go  to  ber 
heir  or  heirs  at  law  absolutely. 

Eighth.  The  devises  and  bequests  in  this  will 
and  testament  in  favor  of  my  wife  are  to  be  in 
lien  of  all  her  right  of  dower  or  other  rights 
whatsoever  'either  at  common  law  or  by  statute 
in  and  to  any  of  my  estate.  And  I  do  hereby 
appoint  my  said  wife  to  be  the  guardian  of  our 
children  Fieederick,  Pauline  and  Lilly. 

Ninth.  I  do  hereby  nominate,  constitute  and 
appoint  my  friends  J.  Preston  Allbright  of  Madi- 
son, New  Jersey,  and  John  H.  Homett  of  New 
York  to  be  the  executors  of  this  my  last  will  and 
testament. 

In  witness  whereof,  I,  the  said  Frederick 
Springer,  have  hereto  set  my  hand  and  seal  on 
this  uirteenth  day  of  April  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy- 
five.  [Signed]    Fr.  Springer.    [L.  S.] 

TesUtar  left  him  aurrlTlng  big  wife  Marie^ 
tbree  children,  Frederick,  Pauline  and  Lilly, 
and  a  granddaughter,  Catherine,  the  child 
of  his  flmt  wife.  His  widow  Marie  died  In- 
testate in  1907  and  his  danghter  Pauline, 
who  had  married  Edward  Van  Voorhls,  died 
Intestate  In  1917  leaving  her  surviving  three 
children  Fred,  Harold  and  Preston. 

Charles  A.  Rathbun,  of  Morrlstown,  for 
complainant.  C.  Franklin  Wilson,  of  Mor- 
rlstown, for  defendant  Lilly  Cook.  Howard 
F.  Barrett,  of  Madison,  for  defendants  Fred 
Van  Voorhls  and  others. 

STBVBNS,  V.  0.  [1]  Testator  gives  the 
homestead  to  his  wife  for  life  and  at  her 
death  "to  the  children  I  have  had  or  may 
have  by  my  said  wife  or  their  legal  repre- 
sentatives." nie  remainders  vested  in  the 
children  at  testator's  death  (Guild  v.  Newark, 
87  N.  J.  Eq.  38,  99  Atl.  120),  and  as  her  son 
Frederick  was  then  living  a  one-third  Inters 
est  vested  in  him.  When  he  subsequently 
died  Intestate  this  Interest  descended  upon 
his  heirs  at  law. 

[2]  Testator  directs  that  the  residue  of  his 
estate  be  divided  into  five  shares,  and  that 
the  Interest  of  one  of  said  shares  be  paid  to 
his  wife  during  her  life,  and  at  her  death  to 
her  children  during  their  lives,  and  "npon 
the  death  of  all  of  said  children  the  prin- 
cipal of  said  sbare  shall  be  divided  among 
tb6  legal  r^resentatives  of  the  dilldren 
whidi  have  been  or  may  be  bom  to  me  by 
her."    The  testator's  grandchild,  Catherine^ 


the  daughter  of  his  first  wif^  is  expressly 
exdnded  from  participation  in  this  share. 
Who  the  legal  representatives  of  the  chil- 
dren may  be  at  the  death  of  the  survivors 
can  only  be  determined  when  the  survivor 
dies.  Smith  v.  Robinson,  88  N.  J.  Eq.  884, 
389,  90  AtL  1063. 

[1.4]  Frederick's  share  is  given  in  the 
following  terms: 

"Tbo  interest  arising  up«»  another  of  said 
original  shares  shall  be  paid  semiannually  to  the 
guardian  of  my  son  Frederick  until  he  shall  at- 
tain the  age  of  twenl7-one  years  and  then  to 
him  in  person  for  and  durinir  the  term  of  his 
natnral  life  and  at  bis  death  tne  principal  (d  his 
said  share  shall  go  to  his  heir  or  heirs  at  law 
absolutely." 

Frederick  survived  testator  four  months 
and  died  Intestate.  At  the  time  of  his  death  ' 
testator's  estate  consisted  partly  of  realty  and 
partly  of  personalty.  The  question  Is,  Who 
are  his  heirs?  If  any  of  testator's  estate 
was  at  Fred«4ck'8  death  realty  and  realty 
not  notionally  converted,  his  heirs  at  law 
were  his  two  sisters.  Comp.  St  1910,  "De- 
scent,"  p.  1918.  As  far  as  the  estate  was 
I)er8onalty,  or  realty  notionally  converted  In- 
to personalty,  it  wait  to  his  next  of  kin,  in 
the  sense  of  distributees  under  the  statute  of 
distributions.  Meeker  v.  Forbes,  84  N.  J. 
Eq.  272,  98  AtL  887;  Id.,  86  N.  J.  Eq.  256, 
98  Atl.  1086.  The  mother  and  half  slst^, 
represented  by  her  daughter  Catherine  take 
equally  with  his  other  sisters  under  this 
statute.  Dickinson's  Probate  Court  Practice^ 
165  Q&i.  St  p.  2390.  See  Smith  v.  McDon- 
ald, 71  N.  J.  Eq.  261,  65  Atl.  840.  And  the 
only  question  Is,  What  portl(»i.  If  any,  of  the 
real  estate  is  to  be  considered  as  having 
been  at  Frederick's  death,  notionally  con- 
verted? 

[I]  I  think  the  testator  Intended  a  conver- 
sion out  and  oat  of  all  his  real  estate  except 
his  homestead.  It  Is  his  will  that  the  prop- 
erty he  particularly  specifies  "shall  be  sold" 
and  that  the  proceeds  "shall  be  Invested" 
and  form  part  of  the  residue.  As  to  the 
residue  he  divides  It  into  five  shares  and 
"orders  and  directs  that  each  of  said  shares 
shall  be  well  and  safely  Invested  upon  bond 
and  mortgage  of  unincumbered  real  estate'' 
— a  direction  which,  if  it  is  to  be  complied 
Mth,  necessitates  a  conversion  of  all  the  real 
estate  Included  In  the  resldne.  Lindley  v. 
O'ReUly,  60  N.  J.  Law,  646,  15  Ati.  379,  1  L. 
B.  A.  79,  7  Am.  St  Rep.  802;  Wright  v. 
Keasbey,  87  N.  J.  Eq.  62,  100  Atl.  172.  He 
directs  that  the  Interest  arising  npon  each 
of  the  shares  shall  be  paid  to  the  wife  and 
children  respectively,  and  that  the  principal 
of  the  several  ishares  shall  go,  in  the  case 
of  the  wife's  share^  to  the  legal  representa- 
tives of  her  children  and  in  the  case  of  the 
other  shares  to  the  heir  or  heirs  at  law  of 
the  children  respecttvdy.  The  direction  to 
sdl  Is  throughout  mandatory. 

[I]  It  Is  true  that  the  sale  is  not  to  take 
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place  until  the  occurrence  of  "a  CaTorablie 
opportunity  In  the  opinion  of  his  executors," 
but  this  is  no  more  than  what  la  generally 
Implied,  for  unless  directed  to  sell  within  a 
spedfled  time  executors  do  not  ordinarily 
sell  until  the  "favorable  <vportunlty"  arises. 
In  Iiewln  on  Trusts  (*947)  it  is  said: 

"A  direction  to  trustees  to  sell  'as  soon  as 
they  shall  see  necessary  for  the  bene^t  of  the 
cestui  que  trust  or  whenever  it  shall  appear  to 
their  satisfaction  that  such  sale  will  be  for  the 
benefit  of  the  cestui  que  trust,'  amounts  to  an 
imperative  direction  to  convert,"  and  the  prop- 
erty 1b  under  such  circumstances  considered  as 
converted  from  the  death  of  the  testator.  In 
re  Raw,  26  Ch.  Div.  601;  Cook's  Executors  v. 
Cook's  Administrators,  20  N*.  J.  Eq.  876. 

I  had  occasion  to  consider  one  idiaae  of 
this  question  In  Martin  v.  Ktmball,  86  N.  J. 
'  Eq.  10,  06  Atl.  565;  Id.,  86  N.  J.  Eq.  432,  99 
Atl.  1070,  but  the  question  Itself  was  differ- 
ent It  was  whether  testator  Intended  the 
life  tenants  to  have  rent  or  an  apportionment 
of  the  proceeds  of  sale.  I  came  to  the  con- 
clusion that  he  intended  them  to  have  only 
rents.  I  said,  however,  in  the  course  of  the 
oi^ion,  that: 

"It  may  be  safely  asserted  that  notional  con- 
version will  not  be  referred  to  a  time  anterior  to 
the  time  when  conversion  is  directed.  If,  in 
mj  will,  I  direct  that  my  property  shall  not  be 
sold  until  ten  years  after  my  death,  it  cannot  be 
deeo^d  converted  as  of  the  time  of  my  death." 

The  reason  is  obvious.  The  testator  in- 
tended It  to  retain  its  character  of  real  es- 
tate for  that  length  of  time.  In  the  case  of 
the  Green  Village  tract,  mentioned  in  para- 
graph 6  of  the  will  now  under  consideration, 
the  testator  directs  that  it  should  be  held 
for  six  years  at  least.  This  was  done.  It 
was,  so  counsel  states  in  his  brief,  subse- 
quently sold.  Its  proceeds  are  now  actually 
perscmalty.  But  at  the  time  of  Frederick's 
death  It  was  real  estate,  actually  and  no- 
tlonally.  It  therefore  descended  as  such  up- 
on Frederick's  heirs  at  law.  The  fact  that 
it  has  since  been  changed  into  personalty 
cannot  alter  the  right  once  vested.  Meek^ 
V.  Forbes,  84  N.  J.  Eq.  272,  93  AtL  887. 

[7]  Patdlne  Van  Voorhis  died  Intestate  In 
1917.  The  will  gives  the  fifth  share  in  which 
she  had  a  life  right  to  her  h^s  at  law; 
but  these,  so  called.  In  a  gift  of  personalty, 
mean  next  of  kin,  not  next  of  kin  In  the 
tedinical  sense  of  nearest  kinsman,  but  next 
of  kin  In  the  sense  of  distributees  under  the 
statute  of  distributions.  Meeker  v.  Forbes, 
supra.  Who  answer  this  description  cannot 
be  known  until  the  death  of  the  person 
whose  next  of  kin  th^  are.  Williams  (m 
Executors,  *1008.  As  they  are  the  statutory 
next  of  kin,  they  must  be  ascertained  by  ref- 
eroice  to  the  statute  then  in  force,  for  no 
other  persons  then  answer  that  description. 
Van  Tilbury  v.  HoUinshead,  14  N.  J.  Eq.  82. 
Consequently  Pauline's  next  of  Idn  must  be 
ascertained  by  reference  to  the  act  of  1914 
(P.  U  1914,  p.  09). 


(91  N.  J.  Law.  960) 
XUGENT  V.  GRASSMAN  et  aL 
(Supreme  Court  of  New  Jersey.    June  6,  1918.) 

1.  Advbbse  Pdsscssion  «s>44  —  CoNTiinnTT 
OF  Possession. 

Occasional  acta  of  trespass  committed  upon 
wild  and  uncultivated  lands,  although  extenwng 
over  a  period  of  20  years,  will  not  give  titlei, 
but  if  such  acts  occur  with  sufficient  frequency, 
they  amount  to  that  continuity  of  possearion 
which  is  an  essentlBl  ingredient  of  tiue  by  ad- 
verse poaseasion. 

2.  Advebse  Possession  ®=»115(4)— Continu- 
ity or  Possession— QcssTioN  bob  Jobx. 

In  ejectment,  whether  annual  catting  of  hay 
on  wild  land,  and  placing  of  comer  posts,  was 
sufficient  possession  to  give  title  by  aaverse  pos- 
session, held,  under  the  evidence,  for  the  Jury. 
8.  Affxal  and  Ebbob  «=>301— Objections  in 

LOWEB  CoDBrT-NEW  Tbull. 
On  rule  to  show  cause  why  verdict  should 
not  I>e  set  aside,  contentions  that  error  in  law 
appears  in  the  charge  of  the  trial  court  cannot 
be  considered,  where  not  presented  by  any  of  the 
reasons  submitted  aa  ground  for  setting  aaide 
the  verdict 

Ejectment  by  James  R.  Nugent  against 
Edward  J.  Grassman  and  others.  On  rule  to 
show  cause  why  verdict  for  defendants  should 
not  be  set  aside.    Rule  discharged. 

Argued  February  term,  1918,  before  GUM- 
MBREJ,  0.  J.,  and  PARKER  and  KA- 
LISOH,  JJ. 

George  Holmes,  of  Jers^  City,  and  George 
W.  Anderson,  of  Newark,  for  the  rule.  Ar- 
thur F.  Egner,  of  Newark,  opposed. 

GUMMERB,  a  J.  This  Is  an  acti<m  of 
ejectment  and  involves  title  to  a  tract  of  land 
on  the  meadows  adjacent  to  Newark  Bay. 
It  is  conceded  that  the  ownership  of  flve- 
slxths  of  the  tract  is  In  the  plaintiff.  The 
controversy  concerns  the  remaining  one-sixth. 

The  proofs  show  that  the  paper  title  to  this 
one-sixth  is  in  the  defendants.  The  case  of 
the  plaintiff  is  that  originally  the  whole  tract 
was  held  In  common  by  several  owners,  and 
that  In  1865  the  owners  of  flve-slxths  interest 
executed  a  deed  to  one  William  F.  Haines 
purporting  to  convey  the  absolute  ownership 
of  the  whole  tract;  that  Haines  immediately 
entered  into  possession,  and  exercised  acts 
of  ownership  over  the  land  from  that  time  on 
until  1901,  which  were  so  open,  notorious,  ex- 
clusive, continuous,  and  uninterrupted  as  to 
vest  in  him  at  the  end  of  20  years  from  his 
original  entry,  a  title  by  adverse  possession; 
and  that  this  title  has  now  devolved  upon  the 
plaintiff. 

The  trial  of  the  case  resulted  In  a  verdict 
In  favor  of  the  defendants,  and  we  are  now 
asked  to  set  it  aside  for  three  reascms: 

(1)  "Because  the  verdict  of  the  Jury  was  con- 
trary to  the  weight  of  the  evidence'*^;  (2)  "be- 
cause the  verdict  of  the  Jury  was  contrary  to 
law";  (3)  "because  the  verdict  of  the  jury 
was  contrary  to  the  charge  of  the  trial  court." 

The  plaintiff's  claim  of  adverse  possession 
was  rested  largely  upon  the  testimony  of  his 
grantor,  Mr.  Haines.  He  testified  that  Im^ 
mediately  upon  the  conveyance  to  him  In  1866 
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he  mowed  the  grass  on  this  tract,  and  that  he 
continued  to  do  this  every  year  until  1901, 
when  the  construction  of  a  railroad  embank- 
ment prevented  him  from  further  continuing 
this  practice;  that  after  that  he  visited  the 
land  from  time  to  time,  and  cleaned  out  the 
ditches  around  the  tract.  He  further  testi- 
fied that  some  four  or  Ave  years  after  taking 
possession  of  this  land  be  put  a  stake  at  each 
corner  of  the  tract;  that  those  stakes  were 
locust  stakes;  and  that  they  remained  In 
their  original  position  up  to  the  time  of  the 
trial.  There  was  also  proof  that  the  present 
plaintiff  had  paid  the  taxes  upon  the  prem- 
ises for  the  past  five  or  six  years ;  in  other 
words,  ever  since  the  conveyance  to  him  by 
Haines. 

On  the  other  hand,  there  was  testimony  of- 
fered by  the  defendant  tending  to  show  that 
the  stakes  at  the  four  comers  of  this  tract 
are  not  locust,  and  that  they  very  plainly 
have  been  there  for  only  a  comparatively 
short  period  of  time,  not  over  10  or  15  years. 
The  defoidant's  evidence  also  tended  to  con- 
tradict the  story  of  Mr.  Haines  with  relation 
to  his  having  cut  the  salt  hay  on  the  tract  an- 
nnally  during  the  period  specified  by  him. 
This  proof,  however,  was  not,  in  our  opinion, 
suffidoit  to  justify  the  Jury  in  disregarding 
Haines'  testimony  upon  this  point 

The  principal  question,  therefore,  would 
seem  to  be  this:  Does  the  fact  that  Mr. 
Haines,  for  a  period  of  over  20  successive 
years,  annually  cut  the  salt  hay  upon  the  lo- 
cus in  quo.  Justify  us  in  declaring  that  the 
finding  of  the  Jury  was  contrary  to  the  weight 
of  the  evidence?  In  the  case  of  Foulke  ▼. 
Bond,  41  N.  J.  liaw,  627,  the  principles  on 
which  the  doctrine  of  title  by  adverse  posses- 
sion rests  are  thus  stated  by  Mr.  Justice 
Depue,  speaking  in  the  C!ourt  of  Errors  and 
Appeals: 

"The  possession  must  be  actual  and  ezclaaive, 
adverse  and  hostile,  visible  or  notorious,  con- 
tinued and  uninterrupted'  Notoriety  of  the 
adverse  claim  under  which  jpoesession  is  held  is 
a  necessary  constituent  of  title  bjr  adverse  pos- 
session, and  therefore  the  occupation  or  posses- 
sion must  be  of  that  nature  that  the  real  owner 
is  presumed  to  have  known  that  there  was  a 
possession  adverse  to  his  title,  under  which  it 
was  intended  to  make  title  atrainst  him.  *  •  • 
A  party  relying  on  title  derived  from  such  a 
source  must  prove  possession  in  himself,  or  in 
those  under  whom  be  daims,  of  such  a  charac- 
ter as  is  calculated  to  inform  the  true  owner  of 
the  nature  and  purpose  of  the  possession  to 
which  the  lands  are  subjected.  The  question 
whether  possession  has  been  held  adversely  con- 
tinuously for  the  period  of  20  years,  with  the 
requisite  notoriety,  is  one  of  fact  for  the  jury. 
*  *  *  Occasional  acts  of  trespass  extending 
over  the  period  of  20  years  will  not  give  title." 

In  the  case  of  Cornelius  v.  Glberson,  25  N. 
J.  Law,  p.  1,  In  wliich  the  title  to  a  tract  of 
timber  land  was  involved,  the  defendant  set 
up  title  by  adverse  possession,  and  attempted 
to  sustain  his  claim  by  proof  of  the  cutting  of 
timber  from  time  to  time,  and  the  erection  of 
woodchoppers'  cabins  on  the  tract.  It  was 
also  shown  that  the  defendant  had  paid  the 


taxes  thereon:    Chief  Justice  Green,  speaking 
for  this  court,  used  the  following  language: 

"Will  an  occasional  enti^  upon  wild  and  un- 
cultivated lands  for  the  purpose  of  cutting  wood 
or  making  surveys,  joined  with  the  payment  of 
taxes,  by  a  party  having  no  legal  title,  there 
being  no  actual  residence  upon  any  part  of  the 
land,  no  cultivatiaQ,  no  indosure,  no  improve- 
ment, no  actual  occupancy  for  any  purpose  what- 
ever, operate  to  bar  the  title  of  the  rigntful  own- 
er? Or  may  several  distinct  entries  and  acts  of 
trespass,  coupled  with  temporary  actual  occu- 
pancy for  the  purpose  of  cutting  wood,  be  thus 
united,  and  constitute  one  continuous  adverse 
possession?  .The  question  is  certainly  of  great 
moment  in  this  state,  where  there  are  extensive 
tracts  of  wild  and  uncultivated  lands  at  all 
times  exi>osed  to  trespass  and  encroachments 
without  the  knowledge  of  the  true  owners. 
There  la  no  decision  of  tills  court  to  countenance 
the  doctrine,  and  the  decided  weight  of  author- 
ity elsewhere,  as  well  as  sound  principle,  is 
opposed  to  iL  •  •  •  And  in  this  view  there 
is  no  distinction  between  a  naked  trespasser  and 
one  who  enters  under  color  of  title.  Both  are 
alike  trespassers.  The  title  papers  of  the  lat- 
ter may  serve  to  extend  and  define  the  limits 
of  his  occupancy,  but  It  does  not  change  its 
character.  He  is  neverilieless  a  trespasser,  and 
the  moment  his  actual  occupancy  ceases,  the 
rightful  owner,  without  actual  entry,  Is  in  pos- 
session by  construction  of  law.  The  mere  pay- 
ment of  taxes  cannot  prove  possession.  It  may 
be  evidence  of  a  claim  of  title;  it  may  serve 
to  explain  the  character  of  the  possesnon,  and 
to  extend  it  beyond  the  limits  of  actual  occu- 
pancy; but  the  payment  of  taxes  by  a  party 
not  having  the  actual  possession  of  any  i>art  of 
the  premises  cannot  prove  possession.  It  would 
give  the  owner  of  the  land  no  right  of  action 
against  the  party  x>aying  taxes  as  a  trespasser; 
and  no  act  can  show  possession  in  a  party  doing 
it  which  will  not  afford  to  the  owner  of  the 
land  a  remedy  by  action." 

[1, 1]  Two  principles  may  be  considered  to 
have  been  established  by  the  authorities  re- 
ferred to:  (1)  That  occasional  acts  of  tres- 
pass committed  upon  wUd  and  uncultivated 
lands,  although  extending  over  a  period  of  20 
years,  will  not  give  title;  (2)  If  such  acts  oc- 
cur with  8ufla.clent  frequency  they  amount  to 
that  continuity  of  possession  which  Is  an  es- 
sential ingredient  of  title  by  adverse  posses- 
sion. These  are  legal  rules,  but  whether  in 
a  given  case  the  acts  of  trespass  relied  upon 
to  establish  title  are  of  sufficient  frequency 
to  amount  to  a  continuity  of  possession  is 
necessarily  a  question  of  fact  to  be  determin- 
ed by  the  Jury  under  proper  instructions  from 
the  court.  In  the  present  case  the  jury  has 
determined  that  acts  of  trespass  committed 
annually  upon  the  property  of  the  real  owner 
do  not  amount  to  that  continuity  of  posses- 
sion which  is  necessary  to  l>e  established  in 
order  to  support  a  claim  of  title  by  adverse 
possession.  'W!e  cannot  say  that  they  were 
not  entirely  Justified  in  so  determining,  and 
the  claim  of  the  plaintiff  that  the  verdict  of 
the  jury  was  contrary  to  the  evidence  must 
therefore  fail. 

The  claim  that  the  verdict  of  the  jury  was 
contrary  to  law  is  without  merit  The  law 
of  the  case  was  that  laid  down  by  the  trial 
court  in  its  charge  to  the  jury. 

So,  too,  the  claim  that  the  verdict  was  con- 
trary to  the  charge  of  the  tilsl  Judge  is  with- 
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out  merit  An  examination  of  tlie  Instruetlon 
to  the  Jni7  abowB  that  It  was  strictly  regard- 
ed by  that  body  In  its  finding. 

[S]  Some  contention  Is  made  In  the  brief 
submitted  on  b^alf  of  the  philntlff  that  error 
In  law  appears  in  the  charge  of  the  trial 
court.  Bat,  as  snch  error,  if  It  exists,  la  not 
presented  by  any  of  the  reasons  submitted  by 
the  plaintiff  as  ground  for  setting  aside  the 
▼erdict,  we  have  not  given  It  conaideratian. 

The  rule  to  show  cause  will  be  discharged. 


(89  N.  J.  Ba.  1) 

BOGEBS  V.  BOOEBS. 


OIo.  48/413.) 

May  28, 


<Ooart  of  Ohancerj  of  New  Jersey, 
191&) 

(Bvttabu*  htf  tt«  .0<mrt.) 
L  DiTOBCE  4=>127(4— OaoimDs— Adui/tekt— 

OORBOBOBATIOn. 

The  corroboration  of  petltioner'B  testimony, 
required  by  the  law  of  tlus  state  in  order  that 
a  decree  of  divorce  may  be  granted,  need  not  be 
tlie  testimony  of  witneaaes,  althougn,  when  sudi 
testimony  can  be  procured,  it  should  be  intro- 
duced. The  required  corroboration  may  be  fur- 
nished by  surrounding  dicumstances,  adequate- 
ly established. 

[Bd.  Note.— FOr  other  definitiona,  see  Worda 
and  Plirasea,  First  and  Second  Senear  Corrobo- 
ration.] 

'2.  ExfimANatioii  or  Btixabus. 

A  misleading  statement  in  the  third  syllabua 
in  Poote  v.  Foote,  71  N.  J,  Eq.  273,  85  AO.  206, 
pelted  out 

Petition  for  divorce  by  Jeffrey  J.  Bogers 
against  Julia  Bogers.  Decree  for  petltiwier, 
advised  by  an  advisory  master,  adopted  as  the 
conclusion  of  the  court,  and  a  decree  nisi  to 
be  entered. 

This  matter  was  referred  to  Alonzo  Ohnrch, 
Esq.,  as  advisory  master,  who  filed  the  fol- 
lowing conclusions: 

"Thia  is  a  petition  for  divorce  on  the  ground 
of  adultery.  The  testimony  of  the  petitioner  is 
corroborated  by  the  confession  of  the  defend- 
ant, and  by  admissions  made  by  her  to  a  friend 
who  testified  to  them  before  the  special  master. 
Were  this  all  the  evidence,  1  should  be  forced 
to  the  concluaion  that  the  case  was  one  coming 
under  the  rule  laid  down  in  Garrett  v.  Garrett, 
86  N.  J.  Eq.  293,  96  AtL  848,  where  the  Chan- 
cellor held  that  testimony  of  the  petitioner,  cor- 
roborated only  by  the  admiaaiooa  or  confeesion 
of  the  defendant,  will  not,  without  more,  sui>- 
port  a  decree.  There  ia  another  principle,  how- 
ever, of  the  law  of  evidence  in  divorce  cases, 
which  ia  aometimes  overlooked,  but  whidh  is 
highly  important  in  the  determination  of  these 
causes. 

"The  Chancellor,  in  Garrett  v.  Garrett,  supra, 
held  that  a  decree  cannot  be  aranted  upon  the 
uncorroborated  testimony  of  the  petitioner,  nor 
upon  the  uncorroborated  confession  of  the  de- 
fendant, nor  upon  one  plus  the  other.  He  adds, 
however,  that  both  are  admiasiUe  in  evidence, 
but  must  be  corroborated  to  amount  to  legal  evi- 
dence. This  brings  ua  to  a  condderanon  of 
what  is  corroboration.  It  need  not  necessarily 
Im  tile  testimony  of  witnessesL  although  when 
such  testimony  can  be  procured,  it  ia  important 
that  it  be  introduced.  Corroboration  may  arise 
out  of  facts  and  circumstances. 

"In  Orens  v.  Orras,  102  Atl.  436,  it  waa  held 
inter  alia:  'The  corroboration  of  a  petitioner's 
testimony,  required  by  law,  in  order  that  a  di- 


vorce may  be  decreed,  need  not  he  testbnoay  giT> 
en  by  another  or  other  witnesses  to  all  of  the 
same  identical  facta  to  the  minutest  particulars, 
but  only  their  giving  such  facts  in  evidence  as 
already  testified  to  by  petitions,  or  audi  circum- 
stances tending  to  establish  them,  as  renders  pe- 
titioner's testimony  so  much  more  probable  as 
to  be  legally  acceptable,  and  whi(£  serves  to 
empower  the  judge  to  accept  the  truth  of  the  pe- 
titioner's whMe  Bbary.' 

"The  case  of  Foote  ▼.  Foote  (Court  of  Errors 
and  Appeals)  71  N.  J.  Eq.  278,  66  AtL  205,  is 
dted  m  the  Orens  Case  as  authority  for  the 
above  proposition,  as  is  also  Williams  v.  Wil- 
lUms,  78  N.  J.  Eq.  13,  78  AU.  698.  In  the 
Foote  Case,  71  N.  J.  Eq.  at  pose  280,  66  Ath 
at  page  206,  the  court  says:  *If  the  drcomstano 
es  of  the  case  as  shown  by  the  expressions  and 
conduct  of  the  defMidant,  together  with  the  let- 
ters of  the  parties,  all  corroborate  the  testimony 
of  the  complainant,  Qxe  case  ia  complete.'  This 
case,  of  course,  was  decided  upon  its  own  i>ar- 
tlcular  facts,  as  indeed  every  case  should  be, 
and  it  might  be  thought,  in  the  absence  of  cor- 
r(rf>oration  by  witneseea,  that  both  conduct  of 
the  defendant  and  lettera  of  the  parties,  or  at 
least  of  the  defendant,  most  necessarily  be  shown 
to  afford  corroboration.  I  do  not  so  take  it. 
In  the  case  of  Bobinson  v.  Bobinson,  83  N. 
J.  Eq.  150,  90  Atl.  811,  Vice  Chancellor  Learn- 
ing held  that  corroboration  of  the  testimony  of 
a  petitioner  need  not  be  by  other  witnesses,  bat 
may  be  furnished  by  surrounding  drcumstancee, 
and  remarked,  at  page  162,  that  surroundmg  cir- 
cumstances adequately  established  may  be  of  a 
nature  to  fully  supply  the  office  of  corrobora- 
tion which  the  law  requires  in  matrimonial  cas- 
es. In  other  worda  letters  and  emidact,  or  ei- 
ther, if  establiabea  with  suffident  clearness, 
form,  as  it  were,  the  goieral  atmosphere  of  the 
case,  which,  taken  as  a  whole,  will  establish  a 
proper  basis  for  a  decree,  even  though  there 
are  no  corroborating  witnesses  to  the  acts  alleged 
by  the  petitioner. 

"Applying  the  above  prindples  to  the  case 
under  discussion  we  find,  in  addition  to  the  evi- 
dence mentioned  abovcL  that  there  are  in  evi- 
dence letters,  postcards,  and  pictures  whidi 
were  found  in  toe  defendant's  valise.  They  were 
sent  to  her  by  several  different  men,  some  of 
whom  are  named  as  corespondents.  When  con- 
fronted with  these,  the  defendant  confessed,  and 
they  are  evidence  corroborating  the  confession. 
The  petitioner's  mother  testifies  that  the  de- 
fendant received  a  large  amount  of  mail,  which 
ahe  refused  to  read  except  In  private.  -When 
the  husband  desired  to  read  a  letter  directed  to 
her  as  'Miss,'  defendant  snatched  it  out  of  his 
hand  and  ran  upstairs  with  it;  and  theae  facts 
are  corroborating  circumstances. 

"Upon  considering  the  whole  case,  therefore, 
I  condude  that  there  is  suffident  corroboration 
of  the  petitiMier's  testimony  from  the  defend- 
ant'a  confession,  corroborated  l>y  the  above  dr- 
cumstancee, to  justify  a  decree  for  tne  petition- 
er, which  I  shall  accordingly  advise." 

Carl  Weltz,  of  Union  £011,  for  petiticHier. 

WALKEB,  C.  [1]  A  decree  of  divorce  nisi 
will  be  made  in  conformity  with  the  advice 
contained  in  the  condusions  of  Advisory 
Master  Church,  which  are  hereby  adopted  aa 
the  opinion  of  the  court. 

[2]  As  the  case  of  Foote  v.  Foote,  71  N.  J. 
Eq.  273.  65  Aa  205,  is  dted  in  the  <«lnion  of 
the  learned  master,  I  desire  to  call  attention 
to  a  misleading  statement  In  syllabus  8.  It 
is  found  in  this  expression:  "Under  a  stat- 
ute requiring  corroborative  evidence  •  •  • 
to  obtain  a  divorce,"  etc.  There  Is  no  state- 
ment in  the  body  of  the  opinion  that  corrobo- 
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ration  of  th«  petltioner'B  testtmon;  In  divorce 
cases  is  required  by  statute ;  and  prc^ierly  so, 
as  tbere  is  no  statutory  requirement  in  that 
regard.  It  is  part  of  the  snbstantiTe  law  of 
divorce  evolved  by  the  court  as  a  matter  of 
sound  public  policy,  and  resides  In  numerous 
decisions. 

I  have  examined  'the  original  opinion  on  file 
In  the  secretary  of  state's  office  and  find  that 
Judge  Vroom,  who  wrote  the  deliverance  for 
the  Court  of  Errors  and  Appeals,  did  not 
prefiioe  It  with  any  headnote  whatever.  The 
syllabiis  in  the  official  report  is  copied  from 
the  report  of  the  same  case  In  05  Atl.  206. 
The  error,  therefore,  appears  to  have  orig- 
inated with  the  editor  of  the  Atlantic  Report- 
er, and  to  have  been  copied  by  the  official 
equity  reporter.  The  one  with  whom  the 
mistake  originated  was  doubtless  misled  by 
an  assertion  in  the  opinion  (71  N.  J.  Eq.  at 
page  280),  where  it  is  stated  that  it  was  In- 
sisted fb&t  the  corroborative  testimony 
ottered  did  not  extend  to  all  the  essential  ele- 
ments of  the  offense  "defined  by  our  statute." 
It  Is  the  elements  of  matrimonial  offenses 
that  are  defined  by  our  statute,  and  there  is, 
as  stated,  no  statutory  requirement  tliat 
there  shall  be  corroborative  testimony.  That 
there  must  be  corroboration,  however.  Is 
established  by  a  long  line  of  cases<  . 

(7>  N.  B.  7)  '  . 

STATE  V.  DINAOAtr. 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
May  7,  191&) 

1.  Abson  «=s>9— OwiraKSHxp  of  Propbbtt. 

Under  Pnb.  St.  1001,  c.  277,  H  1-5,  provid- 
ing that  if  any  person  shall  wUliaUy  or  mall- 
doosly  burn  a  dwelling  house  or  outbuilding, 
etc.,  he  shall  be  imprisoned,  it  was  immaterial 
whether  the  dwelling  house  was  his  own  or  that 
4^  another,  though  ''arson,"  at  common  law,  was 
the  malicioDB  and  willful  burning  of  the  house 
or  outhouse  of  aaother. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Arson.] 

2.  Absoh  *s>25— iNDicniSRT— Pboot  or  Own- 

BBSHIP— IiafATEBL4I,ITT. 

If  the  allegation  of  the  indictment  that  the 
dwelling  house  burned  was  the  property  of  one 
ether  than  defendant,  which  all^iation  was  prov- 
ed as  laid,  could  be  construed  as  alleging  the 
occupancy  of  the  house  in  the  other,  as  claimed 
by  defendant,  the  allegation  would  be  Immate- 
rial. 

8.  iNDIcnOCNT  AND  INFOBICATION  «=»167— IH- 
ICATKKIAIi  AVKBUBNT— PbOOT. 

An  immaterial  averment  need  not  be  proved. 

4.  CBiiaNAi.  Law  «s»722(S)  —  ABOxnocNT  or 
Attobnbt  Gbnbbai. 
In  a  prosecution  foe  arson,  the  laiiguage  of 
the  Attorney  General  in  argument,  "Will  you 
permit  that  woman  who  has  looked  into  your  eye 
and  told  her  story  in  a  way  that  wasn't  possible 
for  an  unlettered  woman  to  tell  unless  it  was 
actually  so,  will  yon  permit  distlnguiahed  counsel 
to  crudfy  such  a  witness  in  order  that  a  villain 
and  a  criminal  may  go  free?"  was  legitimate,  the 
eharaeterixatl<«  «i  defendant  being  justified  by 
the  evidence;  the  word  "crucify"  being  used  in 
the  sense  of  discredit. 


6.  Cbuonai,  IiAW  «=3725— Aboiuiiiht  or  At- 
tobnbt Genebai. 
The  Attorney  General's  argument,  calling 
to  the  jury's  attention  tbeir  responsibility  to  the 
citizens  of  the  county  and  to  their  God,  not  «fflly 
in  relation  to  the  particular  cose,  but  also  to  fu- 
ture cases  of  like  character,  though  forcible  and 
rhetorical,  was  within  the  limits  of  legitimate 
advocacy. 

6.  CRIMINAL  Law  «3»725— ABanuBRT  or  At* 
TOBmtT  Gbnebal. 
The  portion  of  the  Attorney  General's  argu- 
ment, asking  the  jury  to  consider  their  oatii  and 
to  find  a  true  verdict  between  the  state  and 
the  prisoner  at  the  bar,  was  proper. 

Transferred  from  Superior  Court,  Cheshire 
County;  Qvel,  Judge. 

John  W.  Dlnagan  was  convicted  of  arson, 
and  be  exeats.    Exceptions  overruled. 

Indictment  for  arson.  Trial  by  Jury,  and 
verdict  of  guilty.  The  Indictment  alleged 
that: 

"John  W.  Dinagan,  *  ♦  *  with  force  and 
arms,  a  certain  dweOing  house,  otherwise  called 
a  hotel  situated  in  Chesterfield  in  said  county  of 
Cheshire,  of  the  property  of  one  Ifory  J.  Dlna- 
gan, willfully,  feloniously,  and  maliciously  did 
set  fire  to,  bum,  and  consume." 

At  the  conclusion  of  the  state's  evidence 
the  respondent  moved  to  dismiss  the  indict- 
ment on  the  ground  of  variance  between  the 
allegations  In  the  indictment  and  the  evi- 
dence as  (^ered  by  the  state.  This  motion 
was  denied,  and  the  respondent  excepted. 

Dnrlng  his  argument  the  Attorney  General 
made  the  following  statement: 

"Will  you  permit  that  woman  who  has  looked 
into  your  eye  and  told  her  story  in  a  way  that 
wasn  t  possible  for  an  unlettered  woman  to  tell 
unless  It  was  actually  so,  will  you  permit  dis- 
tinguished counsel  to  crucify  such  a  witness  in 
order  that  a  villain  and  a  criminal  may  go  free? 
If  so,  gentlemen,  the  responsibility  towards  citi- 
zens of  Cheshire  county  and  towards  your  God 
is  with  yon,  and  if  on  some  other  occasion  some 
other  villain,  some  other  firebrand,  shall  rise  up 
that  shall  out-Dinagan  Dlnagan,  and  some  hum- 
ble dwelling  house  be  kMt.  and  some  life  go  to  its 
Maker  because  of  the  fire,  the  responsibility, 
gentlemen,  will  rest  upon  yoo." 

At  this  point  the  respondent  excepted. 
Whereupon  the  Attorney  General  continued: 

"I  call  your  attention  to  the  situation,  gen- 
tlemen, with  all  sincerity,  and,  gentlemen,  woen 
you  measure  up  the  facts  in  this  case^  consider 
the  oath  you  have  taken  to  find  the  true  ver- 
dict between  the  state  of  New  Hampshire  and 
the  prisoner  at  the  bar," 

To  the  above  statements  the  respcmdent  ex- 
cepted. 

James  P.  Tattle,  Atty.  Gen.,  and  Boy  M. 
Plckard,  Sol.,  of  Keener  for  the  State.  Blch- 
ard  J.  Wolfe,  of  Keene,  and  Doyle  &  Lucler 
and  A  J.  Luder,  all  of  Nashua,  for  re- 
spondent 

FLT7MMEU,  J.  [1]  Arson  at  common  law 
"Is  the  malicious  and  wlllfnl  burning  thA 
house  or  outhouse  of  another  man."  4 
Blackstone,  Comm.  219.  Hence  at  common 
law  the  respondent  could  not  have  been  con- 
victed of  arson  in  this  case,  because  the  •vl' 


^sFor  oUmt  com*  bm  jome  toplo  and  KBT-NUMBSB  la  oU  Ker-Nambend  OlcssU  and  Iad«Ms 
104  A-S 


Digitized  by 


Google 


84 


104  ATLANTIC  RSP0BTB2E 


(N.H. 


dence  disclosed  that  he  was  the  habitant  of 
the  house  burned,  aud  not  Mary  J.  Dinagan. 
In  other  words  It  would  not  have  been  the 
burning  of  a  dwelling  house  of  another.  But 
the  common  law  relative  to  arson  Is  not  In 
force  In  this  state.  In  1791  acts  were  passed 
making  the  burning  of  a  dwelling  house  of 
tinother  in  the  nighttime  a  more  serious  of- 
fense than  the  burning  of  It  in  the  daytime, 
also  including  other  kinds  of  property.  Laws 
IJM.  1792,  p.  245.  In  1828  the  laws  relating 
to  burning  property  w«re  changed,  and  the 
distinction  between  burning  in  the  night  and 
day  time  disappeared.  Session  Laws,  Nov. 
Sess.  1828,  p.  362.  When  the  Legislature  of 
1842  enacted  the  Bevised  Statutes,  it  adopt- 
ed substantially  the  recommendations  of  the 
commissioners  on  revision,  relating  to  the 
burning  of  property,  in  which  the  words  "of 
another"  were  omitted.  Com'rs  Rep.  1842, 
c  218,  J{  1-3 ;  R.  S.  c.  215,  H  1,  2,  4.  These 
.  statutes,  except  as  to  punishment,  are  the 
same  that  are  in  force  to-day.  P.  S.  c.  277, 
«l-8. 

SecUoa  1  of  diapter  277  of  the  Public 
Statutes,  under  which  the  indictment  In  the 
present  case  was  found,  is  as  follows: 

"If  any  person  shall  willfully  and  maliciously 
bum  a  dwelling  house,  or  an  outbuilding  ad- 
joining  thereto,  or  any  buildinx  whereby  a 
dwelling  bouse  shall  be  burned,  he  shall  be  im- 
prisoned not  exceeding  thirty  years." 

The  title  of  this  chapter  Is  "Arson  and 
Burning  Property."  And  the  marginal  an- 
notation opposite  section  1  is  "Arson,  How 
Punished."  It  is  said  this  Indicates  that  com- 
mcm-law  arson  is  Intended.  Doe,  J.,  In 
State  v.  Hurd,  61  N.  H.  176.  discussed  this 
questlcm,  and  pointed  out,  that  "the  index  at 
the  head  of  [a]  chapter  cannot  be  wholly  re- 
lied upon  as  an  accurate  designation  of  the 
subject-matter  of  legislation,"  and  then  said: 

"A  man  may  maliciously  beat  hla  own  horse 
(State  V.  Avery,  44  N.  H.  392),  and  he  may 
maliciously  burn  his  own  dwelling.  If  he  burns 
it  for  the  purpose  of  destroying  the  home  and 
lives  of  his  wife  and  children,  when  they  hap- 
pen without  his  knowledge  to  be  absent,  the 
burning  may  be  malicious;  and  there  may  be 
malice  in  other  cases.  The  Legislature  might 
well  have  intended  to  provide  tor  such  cases, 
and  to  remedy  a  defect  of  the  common  law, 
which  has  been  cured  by  statute  in  Ehie^and. 
The  omission  of  the  terms  'arson'  and  'of  the 
property  of  another,'  in  the  body  of  the  statute 
may  well  be  taken  as  an  intentional  remedy  of 
that  defect,  making  section  1  to  include  not 
mereb'  common-law  arson,  but  something  more, 
in  a  condensed  enumeration  of  the  contents  of 
the  chapter,  the  word  'arson'  might  well  enough 
be  used  as  an  abbreviated  expression  to  answer 
the  practical  purpose  of  convening  a  general, 
though  not  a  complete  and  precise,  idea  of  the 
subject-matter  of  section  1.' 

If  it  can  be  found  that  the  respondent  will- 
fully and  maliciously  burned  a  dwelling 
house,  that  is  sufficient  to  warrant  a  convic- 
tion under  our  statute,  and  it  is  of  no  con- 
sequence whether  the  dwelling  house  was  his 
pwn  or  that  of  another.  The  burning  by.  the 
owner  of  his  own  dwelling  house  for  the  pur- 
pose oC  aequirlng  tlie  insurance  upon  it  would  | 


be  a  wlUfnl  and  malicious  burning  of  the 
house.  It  could  be  found  from  the  evidence 
In  this  case  that  the  dwelling  house  at  the 
time  of  the  fire  was  overinsured,  and  that  It 
was  burned  by  the  respondent  to  defraud  the 
insurers.  The  indictment  alleging  that  the 
respondent  willfully  and, maliciously  burned 
a  dwelling  house  Is  sufficient.  And  the  proof 
warranted  the  verdict  of  the  Jury. 

[2,  3]  The  Indictment  alleges  the  dwelling 
house  was  the  property  of  Mary  T.  Dinagan, 
and  the  allegation  was  proved  as  laid.  If 
the  allegation  could  be  construed  as  alleg- 
ing the  occupancy  of  the  house  in  Mrs.  Dina- 
gan as  claimed  by  the  respondent  the  allega- 
tion would  be  an  immaterial  one.  "The 
statement  of  ownership  was  necessary  at 
common  law  because  it  was  not  arson  for  a 
man  to  set  Are  to  his  own  house.  But  un- 
der the  statute  it  Is  otherwise;  and  there- 
fore the  averment  of  ownership  is  an  Imma- 
terial averment."  The  Queen  v.  Newboult, 
L.  B.  1  Cr.  Cos.  Res.  344,  347.  Here  as  in 
Hngland  the  defect  of  the  common  law  \h 
cured  by  the  statute.  State  v.  Hurd,  supra. 
An  immaterial  averment  need  not  be  proved. 
State  T.  Langley,  84  N.  H.  529. 

[4]  The  Attorney  General,  in  his  closing 
argument  to  which  the  respondent  excepted. 
Indulged  in  vigorous  figures  of  speech.  But 
we  do  not  think  that  they  were  of  a  charac- 
ter to  render  the  trial  unfair  and  destroy 
the  verdict    He  said: 

"Will  you  permit  distinguished  counsel  to 
cruci&  such  a  witness  (referring  to  the  princi- 
pal witness  for  the  state)  in  order  that  a  villain 
and  a  criminal  may  go  free?" 

[i]  The  Attorney  General^  here  used  "cru- 
el^ in  the  sense  of  discredit,  and  by  this 
term  urged  the  Jury  that  they  should  not 
permit  counsel  to  discredit,  and  destroy  the 
power  of  the  state's  evidence,  and  let  a  vil- 
lain and  criminal  go  free.  This  was  legiti- 
mate, and  the  characterization' of  the  respond- 
ent was  Justified  by  the  evidence. 

He  then  called  to  the  Jury's  attention  their 
responsibility  to  the  citizens  of  Cheshire  coun- 
ty, and  to  their  God,  not  only  in  relation  to 
this  case,  but  also  to  future  cases  of  like  char- 
acter. As  to  the  present  case  the  Jury  were 
legally  and  morally  bound  to  find  the  respond- 
ent guilty  if  the  evidence  was  sufficient  to 
require  it  It  was  this  responsibility  that 
the  state's  counsel  was  endeavoring  to  im< 
press  upon  the  Jury  in.  figurative  speech. 
The  statement  that  the  resp<msibility  for  fu- 
ture crimes  of  this  character  would  rest  u^ 
on  the  Jury  had  reference,  of  course,  to  their 
moral  responsibility,  and  must  have  been  so 
understood  by  them.  The  object  of  the  pun- 
ishment of  olme  not  only  includes  the  pun- 
ishment of  the  oimlnal,  and  protection  of  so- 
ciety against  his  acts,  but  also  the  protec- 
tion of  society  against  all  persons  criminally 
disposed.  There  Is  no  doubt  that  vigorous 
enforcement  of  the  law  lessens  the  commis- 
sion of  crimes.  In  this  sense  the  Jury  were 
to  some  extent  responsible  for  the  future 
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commission  of  crimes  In  the  county.  The 
language  used  to  Impress  this  responsibility 
upon  the  Jury  was  very  forcible  and  rhetori- 
cal, bat  within  the  limits  of  legitimate  ad- 
vocacy. 

[I]  The  exception  of  the  respondent  to 
that  iwrtion  of  the  argument  in  which  the 
Jury  were  asked  to  consider  the  oath  they 
had  taken,  and  find  a  true  verdict  between 
the  state  of  New  Hampshire  and  the  prison- 
er at  the  bar,  is  without  merit  Following 
his  previous  remarks  he  was  asking  the  Jury 
to  do  nothing  except  what  they  had  sworn 
to  do,  and  there  was  no  objection  to  calling 
their  attention  to  the  oath  they  had  taken. 
The  argument  to  which  exceptions  were  tak- 
en in  this  case  is  similar  to  that  in  State  v. 
Small,  102  Atl.  883.  The  exceptions  in  that 
case  were  overruled,  and  the  same  disposi- 
tion Is  required  of  the  exceptions  here. 

Exceptions  overruled.    All  concurred. 

<7»  N.  H.  i3)  =-= 

BOW  T,  PLUMMBE,  State  Treasurer. 
(Supreme   Court   of  Kew   Hampshire.      Merri- 
mack.   June  4,  1818.) 

1.  States  «=3l91(l)— Action  Aqainst— Con- 
sent. 

The  state  cannot  be  sued  in  the  absence  of 
a  statute  authorizinjr  such  suit  or  without  its 
consent  either  expressly  given  or  clearly  implied. 

2.  Staticb  «=»191(2)— Action  Against  State 

OmOIAIi— UNBNIt>BCBABI,B  JUDGMENT. 

Under  Const,  art.  65,  and  Pub.  St.  1901,  c 
16,  I  4,  requiring  warrants  signed  by  the  Gov- 
ernor for  all  payments  out  of  state  treasury,  a 
judgment  rendered  in  action  against  state  treas- 
urer in  his  official  capacity  directing  bim  to  pay 
a  certain  sum  of  money  out  of  state  treasury 
would  l>e  nonenforceable,  and  suit  must  be  re- 
garded as  against  state. . 

8.  States  ^=191(1)  —  Action  Against  Ofbi- 
CIAL — APFBABANOE  01"  Attobnet  Genebai,. 

In  an  action  against  a  state  treasurer  in  his 
official  capacity,  the  appearance  of  the  Attorney 
General  in  behalf  of  snob  treasurer  does  not  con- 
stitute consent  on  the  part  of  the  state  to  be- 
come a  party  to  such  action. 
4.  States  *=>191(2)— Action  Against  State 
Tkeasubeb— Monet  Paid  tjndeb  Pbotest. 

Where  taxes  are  paid  under  protest  and  mon- 
ey deposited  in  state  treasury,  an  action  against 
state  treasurer  to  recover  part  thereof  on  theory 
that  money  became  trust  fund  with  treasurer  as 
trustee  will  not  lie,  because,  if  money  became 
trust  fund,  the  state,  and  not  the  treasurer,  be- 
came trustee. 

Transferred  from  Superior  Court,  Merri- 
mack County;  Chamberlln,  Judge. 

Action  by  one  Bow  against  J.  Wesley 
Flummer,  individually  and  as  State  Treas- 
urer., Action  dismissed  as  against  defend- 
ant individually.  Motion  to  dismiss  as 
against  defendant  as  treasurer  denied,  and 
defendant   excepts.      Exceptions    sustained. 

Assumpsit  to  recover  money  paid  by  the 
plaintiff  to  the  defendant  as  state  treasurer 
for  its  share  of  the  state  tax  for  the  year 
1914  as  claimed  by  the  defendant.  The 
plaintiff  insisted  that  an  error  had  been 
committed  in  making  the  assessment,  and 


that  It  was  legally  liable  for  a  mndi  small- 
er sum  than  the  amount  assessed  against 
it,  which  it  paid  under  protest 

Upon  the  motion  of  the  plaintiff  the  court 
dismissed  the  action  as  against  the  defend- 
ant individually.  The  defendant  then  mov- 
ed that  it  l>e  dismissed  as  against  him  as 
treasurer.  This  motion  was  denied,  and  the 
defendant  excepted.  Transferred  from  the 
superior  court 

Robert  W.  Upton,  of  Concord,  for  plain- 
tiff. James  P.  Tuttle,  Atty.  Gen.,  and  Jo- 
seph S.  Matthews,  Asst  Atty.  Gen.,  for  de- 
fendant 

WALKER,  J.  [1]  As  the  suit  has  been  dis- 
missed as  against  the  state  treasurer  in  his 
individual  capacity,  the  question  Is  whether 
the  state,  so  far  as  it  is  represented  in  this 
action  by  the  treasurer  in  his  official  capaci- 
ty, may  be  held  liable-  to  respond  to  the 
plaintiff's  claim,  That  the  state  cannot  be 
sued  in  our  courts  in  the  absence  of  a  stat- 
ute authorizing  It,  or  without  its  consent, 
either  expressly  given  or  clearly  implied,  is 
a  proposition  requiring  little  discussion.  In 
fact,  it  is  axiomatic.  Cooley,  Const.  Ums. 
23,  note;  Cunningham  v.  Railroad,  109  U.  S. 
446,  461,  3  Sup.  Ct  292,  609,  27  L.  Ed.  ^2; 
Hans  V.  Louisiana,  134  U.  S.  1,  10  Sup.  Ct 
504,  33  L.  Ed.  842;  State  v.  Kinne,  41  N.  H. 
238;  Opinion  of  the  Justices,  72  N.  H.  601, 
54  Atl.  960. 

[2]  No  Statute  has  been  suggested  in  ar- 
gument and  none  has  been  found  authoriz- 
ing an  action  at  common  law  against  the 
state  for  the  recovery  of  money  owed  by  it 
to  an  individual;  nor  has  the  Legislature 
authorized  Its  treasurer  to  represent  the 
state  in  Utlgation  of  that  character,  or  to 
disburse  its  moneys  in  accordance  with  a 
Judicial  Judgment  upon  the  merits.  The 
Constitution  (article  55)  provides  that: 

"No  moneys  shall  be  issued  out  of  the  treasury 
of  this  state  and  disposed  of  •  ♦  •  but  by 
warrant  under  the  hand  of  the  Governor  for  the 
time  being,  by  and  with  the  advice  and  consent 
of  the  council,  for  the  necessary  support  and  de- 
fense of  this  state  •  •  *  agreeably  to  the 
acts  and  resolves  of  the  general  court" 

Accordingly  the  Legislature  has  provided 
(P.  S.  a  16,  <  4)  that: 

The  state  treasurer  "shall  pay,  out  of  any 
moneys  not  otherwise  appropriated,  all  sums 
due  by  virtue  of  general  or  special  appropria- 
tions of  the  Legislature,  on  warrants  drawn  bv 
the  executive,  and  the  principal  or  interest  of 
all  loans  which  may  at  any  time  become  due." 

It  thus  appears  that,  if  the  defendant  de- 
sired to  pay  out  of  the  treasury  the  amount 
of  the  plalntifTs  claim,  he  would  be  unable 
to  do  so  of  his  own  motion.  He  could  only 
draw  out  the  money  under  an  executive  war- 
rant, which  presumably  would  not  be  given 
except  in  accordance  with  a  statute  author- 
izing it  It  would  therefore  be  absurd  for 
the  court  to  give  Judgment  against  the  de- 
fendant in    his  official   capacity    whlcb    it 
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would  bave  no  po'tver  to  enforce  and  whldi 
tbe  defendant  could  not  perform.  Weston 
T.  Dane,  63  Me.  S72.  This  result  shows 
dearly  that,  while  the  cause  of  action  la 
against  the  state,  not  the  treasurer,  the  ac- 
tion must  fall  because  the  state  Is  not  a 
party. 

"Although  the  state,  as  such,  la  not  made  a 
party  defendant,  the  sqit  Is  against  one  of  its 
officers  as  treasurer;  the  relief  sought  is  a 
judgment  against  that  officer  in  his  official  ca- 
pacity ;  and  that  judgment  would  compd  him  to 
p<gr  out  of  the  public  funds  in  the  treasury  of 
the  state  a  certain  sum  of  money.  Such  a 
judgment  would  have  the  same  effect  as  if  it 
were  rendered  directly  against  the  state  for 
the  amount  specified  in  the  complaint."  Smith 
▼.  Beeves,  17S  U.  S.  436.  438,  «9,  20  Sup.  Ct 
919.  920  (44  li.  Ed.  1140.) 

[3]  But  It  la  argued  that  the  appearance 
of  the  Attorney  Greneral  amounts  to  a  con- 
sent OB  tbe  part  of  tbe  state  to  submit  tbe 
cause  to  judicial  InvestlKailon  and  judgment 
One  difDculty  with  this  argument  Is  that  It 
Is  based  on  the  erroneous  assxunption  that 
the  sovereign  or  the  Legislature  has  author- 
ized the  Attorney  General  to  bind  the  state 
by  appearing  for  tbe  defendant  Is  a  suit 
brought  against  the  head  of  a  governmental 
department  In  other  words,  the  attempt  Is 
thus  made  to  bind  tbe  state  as  though  It 
were  In  fact  a  party  defendant  in  a  suit 
against  the  treasurer,  upon  the  ground  that 
the  cause  of  action  Is  against  the  state  and 
because  the  Attorney  General  has  appeared. 
But  bis  appearance  cannot  have  that  effect 
when  the  state  has  given  blm  no  authority 
to  appear  for  it  OSie  silence  of  tbe  Legis- 
lature upon  this  subject  Is  equivalent  to  a 
prohibition.  As  the  agent  of  tbe  state  tbe 
Attorney  General  could  not  exceed  tbe  limits 
of  bis  authorization,  and  bind  tbe  state 
by  proceedings  In  a  suit  to  whldi  it  is  not 
a  party  and  could  not  be  made  one. 

The  cases  dted  In  argument  by  the  plain- 
tiff do  not  sustain  tbe  contention  that  tbe 
state  has  consented  to  be  bound  by  the  judg- 
ment or  has  waived  Its  Immunity  from  suit 
Wben  it  is  held  that  there  has  been  such  a 
waiver  by  the  Attorney  General  or  by  a  state 
official,  the  dedslon  Is  based  upon  a  statute 
having  special  reference  to  tbe  subject-mat- 
ter of  the  suit  and  conferring  power  upon 
tbe  official  to  appear  for  and  represent  the 
state  (People  v.  Ballway,  157  Mich.  144,  121 
N.  W.  814;  McKeown  v.  Brown,  167  Iowa, 
489,  149  N.  W.  593;  Ounter  v.  Eallroad,  200 
U.  S.  273,  26  Sup.  Ct  252,  50  L.  E3d.  477)  or 
tbe  state  has  voluntarily  Intervened  and 
become  a  party  (Clark  v.  Barnard,  108  U. 
S.  436,  446,  2  Sup.  Ct  878,  27  L.  Ed.  780). 

Whatever  doubt  may  be  entertained  as  to 
the  right  of  tbe  Attorney  General  of  this 
state  to  enter  his  appearance  for  tbe  state 
in  suits  to  which  the  state  is  not  a  party 
(P.  S.  c.  17,  14;  Laws  1911,  a  190,  |1)  and 
whatever  l^;al  effect  such  an  appearance 
might  have.  If,  as  In  this  case,  he  only  ap- 
peared for  a  state  official,  and  not  for  tbe 


state,  be  did  not  consent  In  its  behalf  that 
It  should  be  bound  by  the  result  of  the  suit 
There  Is  no  evidence  that  he  understood  be 
was  waiving  the  rights  of  tbe  state,  and 
bis  mere  appearance  for  the  treasurer  does 
not  bave  that  legal  effect  The  plalntUTg 
position  practically  is  that  it  Is  entitled  to 
recover  from  the  state  treasury  the  amount 
of  its  claim  In  a  suit  against  a  state  official, 
becaTise  the  law  officer  of  the  state  has  ap-. 
peared  for  that  official.  As  well  might  It  be 
claimed  that  an  attorney  by  appearing  for 
one  against  whom  no  judgment  could  be 
rendered  consented  that  It  might  be  render- 
ed against  another  one  of  his  clients  who 
appeared  to  be  tbe  rightful  debtor.  As  al- 
ready pointed  out,  tbe  cause  of  action  Is 
against  the  state;  while  tbe  suit  is  against 
tbe  treasurer. 

[4]  But  the  argument  is  presented  that, 
as  the  tax  In  question  was  paid  to  tbe  treas- 
urer under  protest,  a  trust  arose  upon  the 
money  in  his  bands  in  favor  of  the  plaintiff 
for  the  excessive  or  Illegal  payment,  and  as 
a  consequence  that  tbe  title  to  the  motney 
did  not  pass  to  the  state,  and  that  the  ac- 
tion Is  not  against  tlte  state,  but  against  the 
treasurer  as  tbe  custodian  of  the  fund. 
The  result  of  this  theory  would  seem  to 
be  to  make  the  treasurer  Individually  lia- 
ble as  a  trustee  of  tbe  fund,  notwithstand- 
ing the  fact  that  upon  tbe  plaintiffs  mo- 
tion the  court  dismissed  the  suit  against  him 
as  an  IndlvlduaL  But  bis  only  relation  to 
tbe  action  now  is  that  of  a  state  offldaL 
Moreover,  it  is  dear  that  tbe  money  was 
not  placed  in  bis  bands  to  be  held  for  the 
plaintiff,  but  in:  the  custody  of  tbe  state 
through  the  treasurer  as  its  agent  The 
plaintiff  was  dealing  with  tbe  state,  not 
with  Mr.  Plummer,  and  It  understood  that 
tbe  money  would  be  deposited  in  the  treas- 
ury with  other  public  money.  If,  under  tbe 
circumstances,  It  or  a  part  of  it  became  a 
trust  fund  the  state  became  the  trustee, 
and  since  the  state  is  not  a  party  to  the  ac- 
tion, the  court  cannot  declare  the  trust,  even 
in  an  equitable  proceeding.  Nor  can  it  au- 
thorize or  direct  the  treasurer  to  pay  the 
plaintUTs  demand  from  the  state's  money. 
That  Is  exclusively  a  legislative  function. 

Cases  holding  that,  when  a  state  officer 
does  an  act  In  bis  official  capadty  that  may 
be  prejudldal  to  tbe  rights  of  a  private  per- 
son, and  is  in  violation  of  tbe  Constitution, 
he  may  be  individually  enjoined  (Pennoyer 
V.  McConnaughy,  140  U.  S.  1,  11  Sup.  Ct 
699,  35  L.  Ed.  363)  upon  tbe  ground  that 
the  state  is  not  a  necessary  party  (Cunning- 
ham v.  RaUroad,  109  U.  S.  446,  3  Sup.  Ct 
202,  609,  27  L.  Ed.  992),  are  not  In  point 
The  injury  tbe  plaintiff  complains  of  is  not 
some  threatened  invasion  of  his  rights,  but 
It  results  from  tbe  inability  of  the  treasurer 
to  withdraw  the  money  from  the  control  of 
the  state  where  the  plaintiff  was  willing 
to  put  it    The  money,  evea  it  wrongfully 
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received  by  the  defendant,  was  delivered  to 
him  as  the  agent  of  the  state;  It  was  In 
tact  Intrusted  to  the  state  (Louisiana  v.  Ju- 
mel,  107  U.  S.  7U,  722,  723,  2  Sup.  CJt.  128, 
27  L.  Ed.  44^;  and  what  the  plaintiff  now 
seeks  Is  a  return  of  It,  or  a  part  of  it,  from 
the  state,  not  from  the  defendant  Individual- 
ly. If  under  such  circumstances  it  has  been 
held  that  a  defendant,  although  a  party  on- 
Ijr  in  his  official  capacity,  was  liable  individ- 
ually to  repay  the  money  (Scottish  Ins.  Co. 
*.  Herrlott,  109  Iowa,  606,  80  N.  W.  665,  77 
Am.  St.  Bep.  548),  the  decision  cannot  be 
followed.  The  language  of  the  court  in 
Smith  V.  Reeves,  supra  (178  U.  S.  439,  20 
Sup.  Ct  920,  44  I/.  Ed.  1140),  in  holding  un- 
der a  somewhat  similar  state  of  facts  that 
the  cause  of  action  was  against  the  state, 
and  that  an  order  for  Judgment  against  the 
treasurer  was  error,  is  applicable  to  the 
case  at  bar: 

"In  the  present  case  the  action  is  not  to  re- 
cover specific  moneys  in  the  hands  of  the  state 
treasurer  nor  to  compel  him  to  perform  a  plain 
ministerial  duty.  It  is  to  enforce  the  liability 
of  the  state  to  pay  a  certain  amount  of  money 
on  account  of  the  payment  of  taxes  alleged  to 
have  been  wrongfally  exacted  by  the  state  from 
the  plaintiffs.  Nor  is  it  a  suit  to  enjoin  the 
defendant  from  doing  some  positiTe  or  a£Srmar 
tive  act  to  the  injury  of  the  plaintiffs  in  their 
persons  or  property,  but  one  in  effect  to  compel 
the  state,  through  its  officer,  to  perform  its 
promise  to  return  to  taxpayers  snch  amount  as 
may  be  adjudged  to  have  been  taken  from  them 
under  an  illegal  assessment." 

See  generally  State  v.  Burke,  S3  La.  Ann. 
498;  Seltz  v.  Messerschmltt,  117  App.  Div. 
401,  102  N.  X.  Supp.  732,  approved  in  188 
N.  T.  687,  81  N.  B.  1175;  Ex  parte  Dunn, 
8  S.  G.  207;  State  v.  Bank,  8  Nebt  218;  Troy, 
etc..  Railroad  v.  Commonwealth,  127  Mass. 
43. 

The  motion  to  dismiss  the  action  should 
have  been  granted. 

Exceptions  sustained.    All  concurred. 

ns2  Md.  ns)  ==- 

COOK  V.  UNITED  BTS.  ft  ELECTRIC  CO. 
OF  BALTIMORE.    (No.  63.) 

(Court  of  Appeals  of  Maryland.    April  4, 1918.) 

1.    STBEET  RAIUtOADS  «=991—CoI.IJBION— OR- 
DINANCE RBQUI.ATINQ  TaAjnc. 

In  an  action  by  the  owner  of  an  auto  am- 
bulance for  damages  to  it  in  a  collision  with  de- 
fendant's street  car,  defendant's  failure  to  ob- 
serre  an  ordinance  giving  a  right  of  way  at 
street  intersections  to  north  and  south  bound 
travel  could  not  l>e  relied  on  as  creating  liabil- 
ity notwithstanding  contributory  negligence. 
2..  Stbeet  Railboads  ®=»  108(3)— Oolusionb 
—"Last  CtxAB  Celanck"  Doctbink. 

Where  an  auto  ambulance  was  injured  in 
a  collision  with  a  street  car  because  of  the  con- 
tributory negli^nce  of  the  owner  of  the  auto 
ambulance  or  lus  employes,  the  last  dear  chance 
doctrine  is  not  apphcable;  such  doctrine  being 
applicable  only  when  defendant's  negligence  ii 
the  last  negligent  act 

Appeal  from  Baltimore  City  Court;  Chas. 
W.  Henlsler,  Judge. 


I  Action  l^  Joseph  E.  Cook  against  the 
United  Railways  ft  Electric  Company  of  Bal- 
timore, a  body  corporate.  From  a  judgm^it 
for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTI80N,  STOOKBRIDGB,  and 
OONSTABIiE,  JJ. 

C.  R.  Wattenscheidt  and  Laurie  H.  Biggs, 
both  of  Baltimore,  for  appellant.  J.  Pem- 
broke Thorn,  of  Baltimore  (Walter  V.  Harri- 
son and  Joseph  C.  France,  both  of  Baltimore, 
on  the  brief),  for  appellee. 

STOCKBRIDGE,  J.  The  plaintiff,  appel- 
lant in  this  court,  brought  suit  to  recover 
damages  from  the  United  Railways  ft  EJlectric 
Company  of  Baltimore  for  injury  to  an  auto 
ambulance,  occasioned  by  a  collision  between 
the  machine  while  being  operated  by  one  of 
bis  employga  and  a  street  car  owned  by  the 
defendant  and  operated  by  its  employes.  The 
ambulance  in  question  was  of  Cadillac  make, 
weighing  something  over  two  tons. 

On  the  morning  of  January  21,  1916,  the 
plalntlfl  had  I>een  notified  from  the  Univer- 
sity Hospital  that  there  was  some  one  at 
Union  Station  to  be  brought  to  that  hospital, 
and  at  the  time  of  the  collision  the  ambulance 
was  on  its  way  to  answer  that  call.  It  was 
proceeding  north  on  Cathedral  street  at  a 
rate  variously  estimated  from  15  to  25  miles 
per  hour,  and  at  the  intersection  of  Cathedral 
and  Biddle  streets  came  in  contact  with  a 
car  of  the'defendant  of  the  Roland  Park  line. 
The  morning  was  wet  and  the  streets  slip- 
pery, but  the  ambulance  was  not  at  the  time 
equipped  with  chains  to  prevent  sliding  or 
skidding.  The  driver  in  charge  of  the  ambu- 
lance saw  the  car  proceeding  slowly  west- 
ward when  be  was  at  a  distance  of  from  100 
to  125  feet  south  of  Biddle  street,  but  con- 
tented himself  with  ringing  a  large  gong  upon 
the  ambulance,  without  seeking  to  check  his 
si)eed  until  he  was  within  25  feet  of  the  car. 
He  then  applied  both  the  foot  and  the  «ner- 
gency.  brakes,  and  attempted  to  cut  across 
the  path  of  the  car  into  Brevard  street.  The 
effect  of  this  action  was  to  bring  him  in  a 
line  parallel  with  the  car,  and  he  would 
probably  have  avoided  the  collision  had  not 
the  madilne  skidded  on  the  wet  and  slip- 
pery street  Tlie  condition  of  the  street 
the  change  in  direction  of  the  machine,  and 
the  sudden  application  of  the  brakes  acted 
in  combination  to  produce  the  result  that  the 
rear  wheel  of  the  ambulance  struck  the  car 
about  in  the  center.  The  ambulance  was  se- 
verely damaged,  the  repairs  to  it  costing 
$692.68. 

At  the  conclusion  of  the  plaintlfTs  case  the 
defendant  offered  three  prayers;  the  first  to 
the  effect  that  there  was  no  evidence  in  the 
case  legally  sufficient  to  entitle  the  plalntUf 
to  recover,  and  that  the  verdict  of  the  Jury 
must  be  for  the  defendant  The  third  asked 
the  court  to  instruct  the  Joiy  that  from  the 
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oaoHitradlcted  erldenoe  in  the  case  tbe  driver 
of  the  ambulance  waa  gnilty  of  negligence 
directly  contributing  to  the  happening  of  the 
accident,  and  that  the  rerdict  of  the  jury 
must  be  for  the  defendant  These  t^o  pray- 
em  were  granted  by  the  court,  whereupon  the 
defendant  withdrew  its  second  prayer.  The 
ruling  of  the  trial  court  upon  these  prayers 
constitutes  the  sole  exception  In  the  record. 

Several  questions  were  raised  by  counsel 
at  the  argument,  though  it  will  be  sufficient 
for  the  disposition  of  this  case  to  consider 
only  two  of  them. 

[1]  The  plaintiff  urges  as  an  act  of  negli- 
gence on  the  part  of  the  defendant  a  failure 
to  observe  the  ordinance  then  In  force  de- 
signed to  regulate  traffic  in  the  streets  of 
Baltimore  dty,  and  which  gave  a  right  of 
way  at  street  intersections  to  north  and  south 
bound  travel  over  that  moving  east  and  west. 
This  provision,  like  all  provisions  of  municipal 
regulation,  must  be  given  a  reasonable  con- 
struction. To  extend  it  as  far  as  the  plaintUT 
now  asks  would  be  to  place  a  prohibition 
upon  all  east  and  west  bound  traffic,  a  con- 
dition which  cannot  be  supposed  to  have  been 
Intended  by  the  framers  of  the  ordinance, 
and  it  entirely  ignored  the  further  provision 
in  the  same  ordinance  that: 

"Nothing  contained  herein  or  omitted  here- 
from Bhall  be  construed  or  held  to  relieve  any 
person  using  or  traveling,  or  l>eing  ni>on  any 
street  for  any  purpose  whatever,  from  exerds- 
ing  all  reasonable  care  to  avoid  or  prevent 
injury,  through  collisions  with  all  other  persona 
and  vehicles." 

It  is  conceded  that  tbe  speed  of  the  amlm- 
lance  was  greater  than  that  permitted  by  the 
ordinance,  and  that  the  car  was  moving 
slowly.  It  is  alao  established  by  the  evidence 
tliat  the  chauffeur  of  the  ambulance  saw  the 
car  when  distant  100  to  126  feet  from  it,  and 
bad  it  in  such  full  view  tliat  both  ends  of  the 
car  were  visible,  and  that  the  car  was  pro- 
ceeding slowly  westwardly,  within  the  speed 
limits  prescribed  by  the  ordinance^ 

The  plaintiff  attempted  to  show  by  the 
chauffeur  that  the  motorman  of  the  car  .was 
looking  in  a  different  direction,  and  there- 
fore did  not  see  the  approadiing  machine^ 
Ttiis  last,  however,  was  a  mental  deduction 
of  the  witness,  rather  than  a  statement  of 
fact,  and  while  the  prayers  which  were  grant- 
ed necessarily  concede  the  truth  of  the  evi- 
dence of  the  plaintiff,  that  is  an  entirely  dif- 
ferent proposition  from  conceding  inferences 
which  may  be  drawn  by  a  witness  from  mat- 
ters which  were  observed  by  him. 

Numerous  cases  decided  by  this  court  are 
referred  to  by  the  plaintiff  in  support  of  his 
contention  of  negligence  on  the  part  of  the 
employe  of  the  defendant,  such  as  United 
Bailways  v.  Kolken,  114  Md.  160,  78  Ati.  383, 
Consolidated  Ry.  Co.  v.  Armstrong,  92  Md. 
554,  48  Atl.  1047,  and  Cooke  v.  Balto.  Trac- 
tion Co.,  80  Md.  S51,  31  Att.  327,  but  a  close 
examination  of  each  of  those  cases  will  dis- 
eloee  Ita  inapplicability  to  a  case  like  the 


present  Tills  was  clearly  indicated  in  Unit- 
ed RaUways  v.  Durham,  117  Md.  197,  83  AU. 
154,  where  it  was  said  that: 

"If  the  plaintiff  waa  guilty  of  contributory 
negligence,  the  question  of  negligence  vel  non 
on  the  part  of  the  defendant  becomes  imma- 
terial, for,  if  there  was  no  negligence  on  its  part, 
there  can  be  no  recovery,  and  if  there  was,  tlie 
same  result  would  follow,  because  of  the  plain- 
tiff's contributory  negligence." 

It  was  there  said  that  the  case  should  have 
I>een  withdrawn  from  the  consideration  of  the 
Jury. 

[2]  The  plaintiff  in  his  argument  endeavors 
to  introduce  the  doctrine  of  the  last  dear 
chance,  but  that  is  not  applicable  in  a  state 
of  facts  such  as  those  presented  by  this  rec- 
ord, for,  as  was  said  in  McNab  v.  United  Rys., 
94  Md.  719,  51  AtL  421,  following  the  case  of 
R.  R.  V.  Neubeur,  62  Md.  401,  that  rule  "is 
only  applicable  when  defendant's  negligence 
is  the  last  negligent  act,  and  not  when  plain- 
tifTs  contributory  negligence  is  the  final  negli- 
gent act,"  and  this  same  rule  was  applied  in 
the  case  of  Westennan  v.  United  Rys.,  127 
Md.  225,  96  AtL  .355. 

In  the  present  case  the  negligent  acts  whidi 
directly  caused  the  collision  and  injury  to 
the  plaintlfTs  ambulance  were  those  of  either 
the  plaintiff  or  the  plaintiff's  employS;  such, 
for  example,  as  driving  the  ambulance,  at  the 
time  when  the  streets  were  slippery,  without 
dbtains  upon  the  wheels,  at  a  speed  which, 
whether  in  excess  of  that  permitted  by  ordi- 
nance or  not,  was  such  as  to  constitute  a 
menace  to  persons  upon  or  crossing  tbe 
streets,  and  making  no  attempt  to  slacken  or 
che<^  the  speed  of  the  ambulance  after  the 
car  had  come  into  full  view,  until  a  point 
was  reached  where  the  inevitable  momentum 
of  the  machine  made  a  collision  practically 
certain. 

In  states  other  than  Maryland  the  courts 
have  been  called  upon  to  rule  upon  questions 
very  similar  to  that  now  involved.  In  the 
case  of  Ray  v.  Brannan,  196  Ala.  118,  72 
South.  16,  decided  in  1916,  the  court  bad  un- 
der Gonsideraticw  an  ordinance  very  similar 
to  that  which  was  designed  to  regulate  traffic 
in  the  city  of  Baltimore,  and  in  force  when 
this  accident  occurred,  and  the  Alabama  Su- 
preme Court,  in  an  excepti<mally  strong 
opinion,  uses  the  following  language: 

"The  conditions  of  tra£Glc  on  intersecting 
streets  may  reasonably  require  tliat  sadi  (refer- 
ring to  the  ordinancej  priority  be  given  to  one 
street  over  another.  But  the  mere  fact  that  one 
vehicle  has  the  'right  of  way'  over  others  cross- 
ing its  path  does  not  release  the  vehicle  thus  fa- 
vored from  the  duty  of  exercising  due  care  not 
to  Injure  the  others  at  the  place  of  crossing. 
On  the  contrary,  the  duty  of  due  care  to  avoid 
collision  remains  redprocal,  and  the  driver  of 
each  vehicle  may,  within  reasonable  limits,  rdy 
upon  the  discharge  of  this  duty  by  the  other, 
including,  among  other  things,  the  reasonable 
observance  of  those  municipal  regulations  with 
respect  to  speed  and  position,  which  are  designed 
not  only  to  facilitate  traffic  and  travel,  but  also 
to  make  it  safe  for  the  public  as  far  as  it  is 
humanly  possibleL  •  *  *  But  this  right  to 
expect  the  observance  of  spedfic  legal  duties  by 
others  does  not  excuse  any  one  from  observing 
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the  spedfic  duties  imposed  by  law  upon  Mmeelf ; 
and  bia  failure  to  do  so,  if  ue  pronmate  cause 
of  his  injury,  would,  as  a  matter  of  law,  defeat 
his  right  of  recovery." 

In  Pilgrim  v.  Brown,  168  Iowa,  177,  150 
N.  W.  1,  which  was  In  regard  to  the  collision 
between  two  automobiles,  and  where  suit  had 
be^  brought  for  the  recovery  of  the  damage 
done  to  one  of  the  machines,  the  Iowa  court 
was  construing  the  provisions  of  an  ordi- 
nance of  the  town  of  Grlnnell  designed  to 
regulate  the  speed  of  ouch  vehicles,  and  said: 

"The  ordinance  does  not,  and  reasonably  could 
not,  charge  a  driver  who  is  observing  the  laws 
of  the  road  to  discover  at  his  peril  the  approach 
of  one  who  is  violating  that  law,  and  yields 
him  the  right  of  way." 

Under  the  facts  presented  by  the  record 
in  this  case,  and  the  rules  of  law  applicable 
thereto,  no  error  can  be  imputed  to  th'e  trial 
court  for  the  rulings  made  by  It,  and  the 
Judgment  appealed  from  will  be  affirmed. 

Jndgmoit  affirmed,  with  costs  to  the  appel- 
lee. 

(U2  Ud.  4X1) 
HATOB,  BJTO.,  OF  BALTIMORE)  v.  BAS- 
SETT.   (No.  16.) 

(Court  of  Appeals  of  Maryland.    April  8,  1918.) 

1.  Tbiai,  «s»139(1)— DiBKCnoR  o»  Vkbdiot— 
Whkn  Pbopkb. 

If  there  is  any  evidence  from  which  a  ra- 
tional ooncluaioit  may  be  drawn  contrary  to  tlie 
theory  of  a  prayer  for  directed  verdict,  the 
weight  and  value  of  such  evidence  should  be  left 
to  the  Jury. 

2.  TBIAi  «=>178  —  DlBECnON  o»  Vkbdiot  — 
HBA.BINa. 

On  prayer  for  a  directed  verdict,  the  court 
must  assume  the  truth  of  all  the  evidence  tend- 
ing to  sustain  the  daim  or  defense  against  which 
the  prayer  is  directed. 

8.   MttNICIPAI,   OOBPORATIOITB   «=3755— DEFEC- 
TIVE   STBEETS — lilABILITT. 

If  a  city  negligently  fails  to  keep  streets  in 
reasonably  safe  condition  for  public  travel  it  is 
liable  to  persons  acting  without  negligence  who 
are  injured  thereby. 

4.  MUNlcrPAI,  (TOBPORATtONB  «=97M.(2)  —  Db- 
IXCnVE  STBEETS— N^OLIOEKCK. 

Where  a  depression  in  pavement  two  to 
four  inches  deep  and  five  feet  in  diameter  ex- 
isted for  'several  months,  at  a  point  established 
by  ordinance  for  stopping  cars,  negligence  of  the 
city  ot&daiB  in  failing  to  Keep  the  street  in  a  rea- 
sonably safe  condition  is  shown. 

6.  MUNICIPAI.     COBPOKATIONS     «=»806(2)      — 

Stbeetb— RroHTS  oi-  Pedestbians. 
Since  pedestrians  have  rights  in  the  streets 
equal  to  vehicles,  they  may  assume  that  they  will 
not  be  subjected  to  tiie  nuisance  of  a  depression 
in  the  street,  though  pedestrians  cannot  shut 
tiieir  eyes  to  obvious  defects. 
6.  MumciFAi,  CoBFOBATions  «=9821(2S)— Dk- 

KBcnvE   Streets  —  Contbibxttobt  Negli- 

oxncfE— Questions  roB  Just. 
Evidence  hM  to  present  jury  question  as  to 
pedestrian's  negligence  defeatmg  recovery  for  in- 
juries caused  ^  falling  in  depression  in  street 
at  point  where  she  was  about  to  board  a  car. 

Appeal  from  Court  of  Common  Pleas  of 
Baltimore  City ;  Morris  A.  Soper,  Judge. 
"To  be  offidally  teportei." 
Action   by    Elmira    Bassett    against   the 


Mayor  and  City  Council  of  Baltimore.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Edw.  J.  Colgan,  Jr.,  Asst.  City  Sol.,  of  Bal- 
timore (S.  S.  Field,  Caty  Sol.,  of  BalUmore, 
on  the  brief),  for  appellants.  William  H. 
Lawrence,  of  Baltimore,  for  appellee. 

CONSTABLE,  J.  The  appellee  recovered 
a  Judgment  against  the  appellant  as  a  result 
of  personal  injuries  suffered  by  her  through 
the  alleged  negligence  of  the  appellant  in  per- 
mitting one  of  its  thoroughfares  to  be,  and 
remain  for  a  long  time,  in  an  unsafe  and 
dangerous  condition.  At  the  trial  below,  the 
appellant  offered  three  prayers,  each  seeking 
to  withdraw  the  case  from  the  consideration 
of  the  Jury ;  two  upon  the  ground  that  there 
was  no  legally  sufficient  evidence  to  entitle 
the  plaintiff  to  recover,  and  one  for  the  rea- 
son that  the  plaintiff  was  guilty  of  contribu- 
tory negligenc&  It  is  only  upon  the  theory 
that  the  court  committed  error  in  refusing 
one  or  all  of  these  prayers  that  this  appeal 
is  prosecuted. 

[1,  2]  This  court  and  others  have  so  often 
and  so  consistently  declared  the  rule  of  law 
as  to  when  cases  should  be  wlthdravni  from 
the  consideration  of  the  Jury  for  want  of  le- 
gal evidence^  that  It  Is  only  necessary  to  re- 
peat the  rule:  and  that  Is,  if  there  be  any 
evidence  from  whldti  a  rational  ocmdudon 
may  be  drawn  as  opposed  to  the  theory  of 
the  prayer,  the  weight  and  value  of  such 
evidence  should  be  left  for  the  consideration 
of  the  JiHy,  and,  before  such  a  prayer  can  be 
granted,  ttie  court  must  assume  the  truth  of 
all  the  evidence  before  the  Jury,  tending  to 
sustain  the  claim  or  defense,  as  the  case 
may  be,  and  of  all  inferences  of  fact  fairly 
dedudble  from  it.  Jones  t.  Jones,  45  Md. 
144;  Balto.  Elevator  (To.  t.  Neal,  65  Md. 
459,  5  Atl.  338;  Moyer  y.  Jnstls,  112  Md. 
220,  76  Aa.  496 ;  Balto.  y.  Leonard,  129  Md. 
621,  99  Atl.  621. 

[8]  The  duty  of  a  municipality  to  keep  its 
public  streets  and  highways  In  a  reasonably 
safe  and  proper  condition  for  public  travel 
is  too  well  settled  in  this  state,  by  numerous 
and  recent  decisions,  to  admit  of  any  doubt ; 
and  if  the  municipality  negligently  fails  to 
do  so,  and  persons  acting  without  negligence 
upon  their  part  are  injured,  because  of  sudi 
negligence  of  the  city,  the  munldpality  is 
liable  in  damages.  Balto.  y.  Marriott,  9  Md. 
160,  66  Am.  Dec.  326;  Hagerstown  y.  Klotz, 
93  Md.  437,  49  Atl.  836,  64  L.  R.  A.  940,  86 
Am.  St  Rep.  437;   Keen  y.  Havre  de  Grace, 

93  Md.  84,  48  Atl.  444;  Magaha  y.  Hagers- 
town, 95  Md.  70,  91  Atl.  832,  93  Am.  St  Rep. 
317;  Annapolis  y.  Stalllngs,  125  Md.  346,  98 
Atl.  974 ;   Ddmar  y.  V^ables,  125  Md.  476, 

94  AtL  89;  OutowsU  y.  Balto.,  127  Md.  602, 
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96  Atl.  630;  Bute  ▼.  Balto.,  127  Md.  600, 
86  ML  683;  Hagerstown  t.  Crowl.  128  Md. 
5B6,  97  AU.  544;  Biggs  v.  Balto.,  129  Md. 
684,  99  AU.  860. 

Tbe  testimony  tends  to  show  that  the 
plalntlfl,  a  woman  of  75  years  of  age,  at- 
tempted to  board  a  street  ear  at  the  south- 
west corner  of  North  and  Moreland  avenues 
In  Baltimore  City,  during  the  afternoon  of 
March  6,  1917.  She  had  been  walking  np 
Moreland  avenue,  and  at  the  comer  of  that 
avenue  and  North  avenue  left  the  curb  of 
the  pavement  and  hailed  a  car.  It  had  been 
raining  the  morning  of,  and  the  night  before, 
the  day  of  the  accident  From  the  curb  to 
the  car  line  is  a  distance  of  15  or  20  feet 
And  in  a  direct  line  from  the  comer  to  the 
entrance  of  a  car  standing  to  take  on  passen- 
gers, and  about  midway  between  the  curb 
and  the  car,  was  a  hole  in  the  concrete  or 
macadam  street  bed,  described  by  the  wit- 
nesses as  of  a  bowl  shape,  and  variously  de- 
scribed by  thrai  as  from  S  to  6  feet  in  di- 
ameter and  hollowed  out,  at  its  greatest 
depth  In  the  center  from  2  to  4  Inches.  Sev- 
eral of  the  witnesses,  In  locating  its  position, 
testified  that  in  making  the  car,  a  person  ei- 
ther had  to  Jump  over  it  or  walk  around  it. 
And  It  was  further  testified  that  the  hole  had 
been  there  for  at  least  a  year.  The  plaintiff 
testified  that  after  she  left  the  curb,  and 
while  looking  for  automobiles  both  ways,  she 
stepped  into  the  hole  and  fell,  breaking  one 
of  her  arms  in  three  places.  She  testified 
that  she  was  not  familiar  with  the  point  in 
question  before  the  accident,  and  knew  noth- 
ing of  the  hole  in  her  path  to  the  car  until 
Just  as  she  was  about  to  place  her  foot  in  it, 
and  then  she  could  not  hold  herself  back; 
that  because  of  the  rain,  the  earth  in  It 
was  muddy  and  looked  perfectly  safe,  like 
the  rest  of  the  street,  and  she  did  not  know 
there  was  a  hole  there  until  she  was  falling. 

[4]  The  chief  contention  of  the  appellant 
deems  to  be  based  upon  the  theory  that  the 
court  below  should  not  have  allowed  the  case 
to  go  to  the  Jury  upon  what  it  clalma  to 
have  been  no  evidence  of  negligence  what- 
soever, when  the  only  proof  of  such  is  based 
upon  "the  existence  of  such  an  insignificant 
defect"  We  cannot  agree  with  this  argument 
If  the  authorities,  charged  with  the  duty  of 
using  reasonable  care  in  keeping  the  streets 
and  highways  in  safe  condition  for  the  travel- 
ing public,  likewise  using  due  care,  choose 
to  permit  a  defect,  such  as  described  by  the 
testimony  in  this  case,  to  continue  for 
montbs,  then  there  la  strong  proof  that  they 
have  negligently  failed  to  perform  their  legal 
duties.  The  fact  that  an  ordinance  requires 
all  street  cars  to  stop  on  the  near  side  of  a 
cross  street  for  receiving  and  discharging  pas- 
sengers should  have  called  to  the  attention  of 
the  authorities  that  holes,  located  as  this  one, 
were  especial  menaces  to  those  compelled  to 
avail  th\emselves  of  the  cars. 


[I]  We  also  are  of  the  opinion  that  tbe 
question  rel  non  of  contributory  negligence 
was  one  to  be  presented  to  the  Jury;  for, 
since  pedestrians  have  rights  in  the  streets 
equal  to  Vehicles,  th^  are  Justified  in  as- 
suming that  they  vrill  not  be  subjected  to  tbe 
dangers  of  a  nuisance,  such  as  the  testimony 
showed  the  city  permitted  to  exist  at  a  point 
where  those  about  to  take  a  car  had  to  come 
into  contact  with  it;  but  this  presumption, 
of  course,  does  not  authorize  one  to  shut  his 
eyes  to  open  and  obvious  dangers,  and  pay 
no  attention,  whatever,  to  the  condition  of 
the  highway  in  whidi:  defects  may.  although 
they  should  not,  exist  Balto.  Trtist  Co.  v. 
Helms,  84  Md.  615,  36  Atl.  119,  36  L.  R.  A. 
215;  Magaha  v.  Hagerstown,  95  Md.  62,  61 
AtL  832,  93  Am.  St  R^.  317;  Knij^t  ▼. 
Balto.  aty,  97  Md.  647,  55  AtL  888. 

[6]  We  think  the  testimony  bearing  upon 
this  point  is  sndi  as  to  cause  reasonable  men 
to  differ,  and  therefore,  under  the  rule, 
should  have  been  submitted. 

Ending  no  error  in  the  rulings  of  the  court, 
we  win  affirm  the  Judgment. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee. 


(132  Md.  897) 

SHAWMUT  MINING  CO.  v.  PADGETT. 
(Na  13.) 

(Court  of  Appeals  of  Maryland.    April  2,  1918.) 

L  Evidence  *=>471  (2)  —  Oonolusiohs  —  De- 
sire or  Third  Person. 
In  action  against  alleged  partnership,  where 
one  defendant  denied  relationship,  testimony  of 
the  other  defendant  that  there  was  no  written 
partnership  agreement  and  that  the  other  "did 
not  want  any  writing,"  waa  properly  stricken, 
on  objection  that  witness  did  not  say  that  the 
other  partner  did  not  state  that  be  did  not  want 
a  writing. 

2.  Pabtnkbship    «s»49— Evidkmob— ADiassi- 

BILITT. 

General  indefinite  statement  that  it  was  the 
common  talk  in  the  city  that  one  defendant  was 
the  partner  of  the  other,  not  shown  to  have  been 
brought  to  defendant's  knowledge,  was  properly 
excluded. 

3.  Apfeal  AND  Error  C=»1048(6)— H a RMi.Esa 
Error— Gross-Examination— Scope. 

In  action  againrt  alleged  partnership,  where 
one  partner,  testifying  as  to  financial  condition 
of  the  firm,  was  aUied  whether  be  took  the  firm 
money  and  left  town  and  was  afraid  to  return, 
and  the  court  stated  that  he  need  not  answer 
as  to  his  private  affairs  not  connected  with  the 
matter  in  controversy,  and  the  witness  then  an- 
swered that  he  took  some  money  and  was  not 
afraid  to  return,  and  had  returned  to  town,  there 
was  no  reversible  error. 

4.  Appeal  and  Error  €=>1048(6)— Harkless 
Ebrob— Cboss-Exakination  of  Witnesses, 

Where  witness  was  permitted  without  objec- 
tion to  give  testimony  more  harmful  as  affecong 
his  credibility  than  that  objected  to,  there  was 
no  reversible  error  in  admitting  the  testimony 
objected  to. 

5.  Appeal  and  Ebbor  «=>10eO(l)— Harmless 
Ebeob— Evidence. 

Where  witness  had  previously  testified  that 
a  third  person  was  not  nis  attorney,  admission 
of  letter  denying  that  such  person  was  his  a^ 
tomey  waa  harmless. 
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6.  W1TNE8SXS    «ss>198(l)— PBivuxaK— Attob- 

RZT  AND  CUENT. 

The  privilege  resalting  from  communications 
between  attorney  and  dlent  is  designed  to  se- 
cnre  the  client's  confidence  in  the  secrecy  oX  his 
conununication,  but  it  assumes  that  the  com- 
munications ore  made  with  the  intention  of  con- 
fidentiality, and  the  moment  confidence  ceases, 
privilege  ceasesL 

7.  WlTNKaSEB      «S>21&(S)— PXITHxaiB— AlTOB- 
NXT  AND  OUBRT. 

The  privilege  of  communications  to  an  at- 
torney is  for  the  protection  of  the  client,  and 
he  may  waive  it  expressly  or  by  implication ; 
and,  if  he  discloses  as  much  as  ne  pleases^  he 
cannot  witUudd  the  rentainder. 

Appeal  from  Baltimore  City  Court;  Cbas. 
W.  Henlsler,  Judge. 

Action  by  the  Shawmut  Mining  Company 
against  Robert  J.  Padgett  and  others.  From 
the  Judgment  for  defendant  Padgett,  plaln- 
tifT  appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BHISCOH, 
THOMAS,  PATTISON,  TJRNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  33. 

George  M.  Brady,  of  Baltimore  (William 
M.  Maloy  and  William  W.  Tewes,  both  of 
Baltimore,  on  the  brief),  for  appellant  Ver- 
non Cook  and  Enoa  S.  Stockbridge,  both  of 
Baltimore  (France,  McLanaban  &  Bouzer,  of 
Baltimore,  on  tbe  brief),  for  appellee. 

PATTISON,  J.  This  is  an  appeal  from  a 
Judgment  for  tbe  defendant,  Robert  J.  Padg- 
ett, in  an  action  brought  by  tbe  appellant, 
the  Sbawmut  Mining  Company,  against  Wil- 
liam J.  UeweUyn  and  Robert  J.  Padgett, 
copartners  trading  as  William  J.  Uewellyn 
k  Co. 

The  suit  or  action  was  brought  upon  the 
common  money  counts;  but  an  account  was 
filed  with  tbe  declaration,  showing  that  the 
daim  sued  on  was  for  bricks  sold  by  the 
plaintlft  to  WlUlam  3.  Llewellyn  ft  Co. 

Tbe  defendant  Padgett  filed  three  pleas: 

(1)  That  be  never  was  Indebted  as  alleged; 

(2)  that  be  did  not  promise  as  alleged;  (3) 
that  he  was  not  copartner  of  William  J. 
Llewellyn,  trading  as  William  J.  Llewellyn 
&  Co.,  as  alleged  In  the  declaration.  The 
defendant  William  J.  Llewellyn  declined  to 
plead,  and  later.  In  open  court,  confessed 
Judgment  in  favor  of  tbe  plaintiff,  upon  tbe 
claim  filed. 

In  the  course  of  the  trial  there  were  35 
exceptions  taken  to  the  rulings  of  the  court 
upon  the  evidence,  and  one  upon  the  prayers. 

[1]  William  J.  Llewellyn,  being  produced 
by  tbe  plaintiff,  testified  as  to  the  copart- 
nership agreement.  In  the  course  of  bis 
testimony  he  was  asked,  "Was  there  any 
writing  between  you?"  and  be  answered, 
"None  whatever;  Padgett  did  not  want  any 
writing."  Tbe  defendant  asked  tbe  court 
to  strike  out  this  answer,  unless  "the  wit- 
ness means  to  say  tbat  Mr.  Padgett  said  so." 
There  was  no  explanation  given  as  to  his 
meaning,  and  the  answer  was  stricken  out. 


This  forma  tbe  first  exoeptiiHi.  In  this 
ruling  of  the  court  we  discover  no  errw. 
The  court's  ruling  on  the  second  exertion 
was  also  proper. 

[2]  The  third  exception  was  to  Llewellyn's 
statemoit  that  It  was  the  common  talk  of 
Baltimore  tbat  Bob  Padgett  was  bis  part- 
ner. This  general,  indefinite  statement,  not 
shown  to  have  been  brought  to  the  knowl- 
edge of  tbe  defendant,  was  properly  excluded. 

The  fourth  exception  is  to  the  admissH»Ul- 
ty  of  a  ledger  of  William  J.  Llewellyn  &  Co., 
offered  In  evidence  by  the  defendant  This 
evidence  may  not  have  been  material,  but 
in  Its  admission  we  find  no  reversible  error. 

The  witness  liewellyn  was,  at  the  time 
he  testified,  a  manufacturer's  agent,  with  his 
offices  in  the  dty  of  New  York.  He  had  the 
agency  for  the  sale  of  ^the  goods  of  the  St 
Mary's  Sewer  Pipe  Company  and  the  Shaw- 
mut Mining  C<Knpany.  These  agencies  he 
had  held  since  he  left  Baltimore,  in  1914. 
In  his  examination  in  diief  he  testified,  as 
we  have  said,  to  the  existence  of  an  oral 
oopartnerdiip  agreement  between  him  aqd 
Robert  J.  Padgett,  by  which  the  firm  of  W. 
J.  Llewellyn  &  Co.,  consisting  of  Robert  3. 
Padgett  and  himself,  was  created.  He  fur- 
ther testified  that  the  affairs  of  the  firm  were 
managed  by  the  witness,  and  the  profits  were 
equally  divided  between  him  and  Padgett; 
that  Padgett's  share  of  the  profits  was  paid 
to  him  In  cash.  The  firm  was  engaged  in  the 
sale  of  brl(&s,  cement,  etc.,  and  was  agent 
for  the  Shawmut  Mining  Company,  and  for 
the  sale  of  the  Alpha  Portland  Cement  Hie 
copartnership  agreement  was  made,  as  he 
stated,  in  May,  1918,  and  shipment  of  goods 
to  the  firm  started  September,  1909,  and  , 
ceased  September,  1911.  Thereaifter,  In  Jan- 
uary, 1912,  a  corporation  was  formed,  known 
as  the  Contractors'  Supply  Company,  with 
W.  J.  Uewellyn  as  president  and  general 
manager.  The  books  of  the  company  did  not 
show  Padgett's  connection  with  the  firm,  or 
that  he  shared  in  the  profits  of  the  company. 
This,  as  witness  said,  was  In  accord  with 
tbe  wishes  of  Padgett.  TJpon  cross-examina- 
tion Llewellyn  testified  that  Padgett  would 
never  receive  a  check  for  his  profits.  He 
always  took  to  him  the  cash.  There  was  no 
regular  time  at  which  these  settlements  were 
made.  "Tbe  account  would  be  on  a  piece  of 
paper,  so  much  cement  sold  to  this  party, 
so  much  brick  sold  to  this  party ;  that  Padg- 
ett would  look  at  the  acconnt,  and,  after 
receiving  the  mon^,  would  tear  it  up; 
that  he  took  no  receipts  from  Padgett 
and  made  no  entries  on  the  firm's  books." 
,The  money  for  goods  sold  by  tbe  firm 
was  collected  by  Llewellyn,  and  the  de- 
posits in  the  bank  were  made  subject  to 
withdrawal  by  bim  only.  The  witness  was 
then  asked,  "Can  you  explain  bow  yon  were 
80  much  behind?"    He  replied  that  the  mon- 
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ey  was  used  to  further  the  political  Inter- 
est of  Robert  J.  Padgett;  that  he  himself 
gave  to  Padgett,  In  addition  to  his  share 
of  the  profits,  large  sums  of  money,  for 
such  purposes.  The  witness  was  then  asked, 
"When  did  you  leave  Baltimore?"  "I  went 
in  1913.  •  •  •  I  have  been  living  In 
New  York  now  a  little  over  two  years." 
"When  did  you  leave  for  good?"  "I  left  in 
1914,  in  the  month  of  March."  Question: 
"Did  you  leave  Baltimore  in  December, 
1913?"  Answer:  "Why,  sure.  I  left  sev- 
eral times.  I  left  in  December,  1913,  with  a 
$4,000  chedt  in  my  podtet,  certified  to  the 
order  of  the  St  Mary's  Sewer  Pipe  Company, 
to  pay  a  debt  for  which  I  was  obligated." 
Question:  "Did  you  leave  rather  suddenly?" 
Answer:  "No."  "You  did  not  say  good- 
bye to  any  of  your  friends,  did  you?"  "I 
told  William  Corey."  Question:  "Anybody 
else?"  "I  told  my  wife."  Question:  "You 
got  another  check  cashed  Just  before  you 
left?'  To  this  question  the  plaintUTs  coun- 
sel objected,  saying,  "What  has  that  to  do 
with  the  case?"  As  tlie  record  disdoses,  the 
witness  voluntarily  said :  "It  has  to  do  with 
the  Llewellyn  Case,  that  is,  the  Contractors' 
Supply  Company.  I  will  acknowledge  tak- 
ing money  there.  I  will  acknowledge  that" 
Then  followed  a  discussion  as  to  the  ques- 
tion asked,  participated  in  by  the  court  as 
well  as  the  counsel  for  the  respective  par- 
tle&  At  its  conclusion  the  court  said,  ad- 
dressing the  defendant's  counsel,  "If  any  of 
your  questions  broach  upon  bis  private  af- 
fairs not  connected  with  this  matter,  he  has 
the  right  to  refuse  to  answer."  The  coun- 
sel for  the  defendant  dropping  the  question 
to  which  objection  had  been  made,  asked  the 
witness,  "What  do  you  mean  by  that  ac- 
knowledgment?" This  question  was  object- 
ed to  by  the  plaintiff's  counsd,  and,  the  ob- 
jections being  overruled,  the  fifth  exception 
was  taken  thereto. 

It  will  be  observed  that  this  question  was 
directed  to  the  answer  of  the  witness,  vol- 
untarily made,  in  which  be  said:  "I  Will 
acknowledge  taking  money  there.  I  will 
acknowledge  that"  The  witness  answered 
the  question  objected  to,  saying  that  "On 
the  same  day  that  I  had  this  |4,000  check 
certified  I  also  drew  the  pay  roll  of  the  Con- 
tract(»:s'  Supply  Company,  and  also  drew  a 
check  to  my  order,  W.  J.  Llewellyn,  for  $!,• 
300."  This  answer,  given  in  explanation 
of  the  earlier  answer  of  the  witness,  which 
was  uncertain  In  its  meaning,  was  not  ob- 
jected to,  and  the  witness  was  permitted, 
without  objections,  to  state  further  that  be 
put  the  money  in  his  pocket  and  went  to 
bis  home,  and  that  night  he  went  to  New 
York,  from  which  place  he  returned  to  Bal- 
timore on  the  20th  of  December,  and,  after 
remaining  in  Baltimore  for  about  two  days, 
again  went  to  New  York,  and  in  the  latter 
part  of  the  year  1014  ceased  to  make  his 
home  In  Baltimore.    The  plalntUTs  counsel. 


proceeding  with  the  examination,  asked 
'This  $1,300.00  you  took"— here  the  witness 
interrupted  him  saying,  "Was  the  stock — 
I  will  finish  that  for  you — ^Was  the  stock  of 
the  Contractors'  Supply  Company  which  I 
was  entitled  to."  Question:  "Did  you  tell 
anybody  you  were  going  to  take  it?"  Answer: 
"I  resigned  on  that  date."  Question:  "Then 
you  took  the  money  and  went  off  with  It?" 
Answer :  "I  took  It  and  got  the  money,  cash." 
"Well  now,  Mr.  Llewellyn,  Isn't  it  a  fact  for 
a  long  time  afterward  you  were  afraid  to 
come  back  to  Baltimore  for  fear  you  would 
be  arrested?"  "No;  I  was  here  all  the 
time."  He  was  back  in  the  ofl^ce  the  follow- 
ing Wednesday.  He  did  not  fear  arrest 
The  witness  was  then  asked,  "Isn't  it  a 
fact  with  regard  to  the  11,300  dieck  that 
you  got  that  check  signed  in  Baltimore  by 
Mr.  Corey,  as  secretary  of  the  company,  rep- 
resenting to  him  that  It  was  to  be  used  for 
pay  roll,  and  that  you  then,  Instead  of  using 
It  for  pay  roll,  used  It  for  your  own  personal 
benefit?"  This  questl(m  was  objected  to, 
and  the  court  thereupon  struck  from  the 
question  the  words,  "And  that  you  then,  in- 
stead of  using  it  for  the  pay  roll,  used  it 
for  your  own  personal  benefit";  and  the 
question,  as  amended,  was  propounded  to 
the  witness.  The  plaintiff  again  objected, 
and  the  court  overruled  his  objection.  This 
forms  the  sixth  exertion.  He  replied,  in 
substance,  saying  there  were  two  or  three 
checks,  drawn  In  blank,  signed  by  William 
H.  Corey,  an  officer  of  the  corporation,  au- 
thorized to  sign  checks.  He  could  not  re- 
call whether  he  had  demanded  his  check  of 
$1,300  or  not;  that  he  asked  Miss  Thompson, 
an  employe  in  the  ofilce,  to  fill  In  a  check  to 
the  St.  Mary's  Sewer  Pipe  Company,  but  she 
refused,  saying,  "They  (meaning  others  In- 
terested in  the  company)  did  not  want  her 
to."  He  then  filled  In  the  check  himself, 
for  the  sum  of  $4,000  to  St  Mary's  Sewer 
Pipe  Company,  and  also  filled  in  another  to 
himself,  W.  J.  Llewellyn,  for  $1,300;  that 
the  representations  made  to  Corey  to  have 
him  sign  the  checks  were  those  ordinarily 
made;  that  is,  that  he  wanted  so  many 
checks.  He  was  not  told  for  what  he  .wanted 
them. 

[3]  We  have  gone  very  fully  into  the  evi- 
dence leading  up  to  the  fifth  and  sixth  ex- 
ceptions, In  order  that  it  may  be  seen  wheth- 
er the  answers  to  the  questions  objected  to, 
when  considered  In  connection  with  the  evi- 
dence admitted  without  objections,  injurious- 
ly affected  the  plaintiff,  even  though  it  should 
be  held  that  the  defendant  pursued  this  line 
of  questioning  beyond  what  he  shviuld  have 
done.  In  view  of  the  evidence  preceding  the 
question  Involved  In  the  fifth  exception,  and 
the  doubtful  character  of  the  answer  of  the 
witness,  voluntarily  given,  to  which  the  ques- 
tion was  directed'  to  ascertain  Its  meaning, 
and  the  statement  of  the  court  that  the  wit- 
ness was  not  required  to  answer  the  quech 
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tlon  If  it  Involved  Ms  private  affairs,  not  con- 
nected with,  the  matter  In  controversy,  the 
court,  In  our  opinion,  committed  no  reversible 
error  In  permitting  the  question  to  be  asked. 

[4]  As  we  have  already  said,  no  objection 
was  made  to  the  answer  Involved  in  the  fifth 
exception,  and  the  witness  was  permitted 
thereafter  to  state  facts  that,  without  expla- 
nation, were  more  harmfnl  to  the  Character  of 
the  witness,  as  affecting  his  credibility,  and 
more  Injurious  to  the  plaintiff's  case,  by  rea- 
son thereof,  than  the  answer  to  the  question 
objected  to  In  the  sixth  exception ;  and,  con- 
sequently, we  can  find  no  reversible  error  In 
the  court's  ruling  upon  the  sixth  exception. 

The  ruling  of  the  court  upon  the  seventh 
exception  was  entirely  proper  upon  cross-ex- 
amination. 

The  eighth  exception  was  to  the  admissibil- 
ity of  a  letter  from  Hecht  to  the  witness 
Yates.  It  was  offered  and  admitted  to  re- 
fresh the  memory  of  Yates  as  to  a  beetlng 
with  Hecht  at  the  Caswell  Hotel  on  January 
14,  1917.  We  find  nothing  in  its  contents  to 
injure  the  plaintiff. 

[I]  The  ninth  exception  is  to  th^  admis- 
sibility of  another  letter  of  Mardi  21,  1914, 
from  Yates,  manager  of  the  Shawmut  Mining 
Ck>mpany,  to  Hecht,  In  which  he  denied  having 
employed  Hecht  as  his  attorney.  He  had  pre- 
viously stated  in  his  testimony  that  Hecht 
was  not  his  attorney,  and  consequently  this 
admission  of  the  letter  could  not  have  injured 
the  plaintiff. 

We  discover  no  enor  in  the  coarf  s  rulings 
in  the  tfflith,  eleventh,  twelfth,  and  thirteenth 
exertions. 

The  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth,  nineteenth,  twentieth, 
twenty-first,  and  twenty-second  exceptions 
are  to  conversations  bad  by  the  witness 
Hecht  with  Yates»  which  are  claimed  by 
the  plaintiff  to  be  prlvll^ed  communica- 
tions, because  of  the  alleged  relation 
of  attorney  and  client  existing  between 
Hecht  and  Yates.  Yates  was  the  agent  of 
the  Shawmut  Mining  Company,  and  it  was 
with  him  that  Llewellyn  did  all  of  his  deal- 
ings in  connection  with  the  purchase  of  the 
goods  mentioned  in  the  account,  filed  with 
the  declaration,  upon  which  this  suit  is  in- 
stituted. Yates,  produced  on  the  part  of  the 
plaintiff,  had  already  testified  as  to  the  ex- 
istence of  a  copartnership  between  Padgett 
and  Llewellyn,  and  had  been  asked  concern- 
ing conversations  with  Hecht,  which,  as  claim- 
ed by  the  def^idant,  were  inconsistent  with 
any  knowledge,  on  his  part,  of  any  such  co- 
partnership. There  were  no  objections  inter- 
posed thereto,  or  any  claim  made  at  the 
time,  that  said  conversations  were  privileged 
communications,  because  of  the  relation  of 
attorney  and  client,  existing  between  them; 
but  Yates,  on  the  contrary,  denied  that  Hecht 
was  at  the  time  of  such  conversations,  his  at- 
torney. Be  said  of  Hecht  that  he  never  re- 
garded Urn  as  of  any  consequence  whatever, 


beyond  that  of  an  office  boy  for  Mr.  Padgett, 
that  he  did  not  place  any  great  stock  in  Mr. 
Hecht,  and  concluded  by  saying  that  Hecht 
"never  was  a  recognized  attorney  of  mine." 

[6,  7]  The  privilege  resulting  from  commu- 
nications between  attorney  and  client  is  de- 
signed to  secure  the  client's  confldemce  in  the 
secrecy  of  his  communication,  but  it  assumes, 
of  course,  that  the  communications  are  made 
with  the  Intention  of  confidentiality.  The 
moment  confidence  ceases  privilege  ceases. 
Wlgmore  on  Evidence,  }  2311.  If  Yates  did 
not  recognize  Hecht  as  his  attorney,  the  oom- 
mrtnications  were  not  made  to  him  as  his 
attorney,  and  consequently  such'  circmqstano- 
es  were  without  that  confidentiality  that  is 
requisite,  under  the  rule,  to  make  it  a  privi- 
leged communication.  It  may  also  be  said 
that  while  the  privilege  is  for  the  protection 
of  the  client,  he  may  waive  the  i>rlvllege,  and 
this  may  be  done  by  Implication;  for  in- 
stance, he  cannot  be  allowed,  after  disclos- 
ing as  much  as  he  pleases,  to  withhold  the 
remainder.  In  view  of  the  testimony  of  Yates, 
the  evidence  admitted  under  these  excep- 
tions was  properly  admitted. 

We  find  no  error  in  the  court's  ruling  in 
the  exclusion  of  evidoice  offered  in  the 
twenty-third,  twenty-fourth,  and  twenty-fifth 
exceptions. 

The  court's  mllngs  in  admitting  the  evi- 
dence in  the  twenty-sixth,  twenty-seventh, 
twenty-eighth,  and  twenty-ninth,  and  its  ex- 
cluding the  evidence  offered  under  the  thir- 
tieth and  thirty-first  exceptions,  were  proper. 

The  thirty-second  and  thirty-third  excep- 
tions were  to  the  exclusion  of  evidmoe  of- 
fered in  rebuttal,  which  evidence  was  pr<^»er- 
ly  excluded,  and  the  same  may  be  said  of  the 
thirty-fourth  and  thirty-fifth  exceptions. 

The  thirty-sixth  exception  goes  to  the  rul- 
ing of  the  court  upon  the  defendant's  first 
and  second  prayers  that  were  granted,  and 
the  plaintiff's  second  prayer  that  was  refus- 
ed. The  defendant's  first  prayer  relates  to 
the  burd«i  of  proof,  and  we  are  unable  to 
find  any  error  committed  by  the  court  in 
granting  that  instruction;  nor  do  we  find 
any  defect  in  the  defendant's  second  prayer, 
to  which  the  appelant,  in  its  brief,  makes 
no  allusion. 

Both  the  granted  and  rejected  prayers  of 
the  plaintiff  appear  to  have  been  drawn  upon 
the  theory  that  there  was  a  plea  of  limita- 
tions in  the  case,  but  there  was  none.  It  is, 
however,  only  to  the  second  or  rejected  pray- 
er that  our  attention  need  be  given;  and 
this  prayer  was  properly  rejected. 

There  is  a  motion  in  this  case  to  dismiss 
the  appeal,  involving  not  only  the  construc- 
tion of  chapter  625  of  the  Acts  of  I&IB,  but 
the  validity  of  that  act.  These  questions 
will  be  disposed  of  in  an  opinion  hereafter 
to  be  delivered  in  a  case  now  pending  before 
us;  and,  as  it  is  our  opinion  that  the  Judg- 
ment below  in  this  case  should  be  affirmed  re- 
gardless of  our  views  of  the  questions  rais- 
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ed  by  the  motion  to  dismiss,  it  is  not  aeces- 
8017  to  discuss  the  motion. 

Haying  found  no  error,  in  the  ralings  of 
the  court  below,  the  Judgment  of  that  coort 
will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appel- 
lees. 

032  Md.  437) 

NOBTHBKN  CENTBAI/  RX.  CO.  et  aL  t. 

MAYOR,  EOX).,  OF  BAI/HMORE. 

(No.  87.) 

(Ooort  of  Appeals  of  Maryland.    April  8, 1918.) 

Taxation  9=3391— Valuation  or  Rahaoad's 
Land. 
Under  Oode  Pub.  Civ.  Laws,  art.  23,  g  318, 
and  article  81,  ^  193,  providing  for  asseaging 
and  taxing  a  railroad's  property  in  the  same 
manner  MB  that  of  individuals,  special  utility, 
for  railroad  purposes,  of  a  railroad's  land,  is  to 
be  considered  in  determining  value. 

Appeal  from  Baltimore  City  Court;  Carroll 
T.  Bond,  Judga 

Tax  proceedings  by  the  Mayor  and  City 
Council  of  Baltimore  against  the  Northern 
Central  Railway  Company  and  another.  The 
court  affirmed  the  assessment,  and  the  Rail- 
road Companies  appeal.   Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
C»B,  THOMAS;  PATTISON,  /  UBHER, 
STOCKBBIOGE,  and  CONSTABLE,  JJ. 

Shirley  Carter,  of  Baltimore  (Bernard  Car- 
ter &i  Sons,  of  Baltimore,  on  title  brief),  for 
'  appellants.    R.  Contee  Rose,  Asst.  City  Sol., 
of  Baltimore  (S.  S.  Field,  City  SoL,  ot  Baltt- 
more,  on  the  brief),  for  appellea 

PAITTISON,  J.  The  Northern  Central  Rail- 
way Company,  of  which  the  Pennsylvania 
Railroad  Company  is  lessee.  Is  the  owner  of  a 
number  of  lots  or  parcels  of  land  in  the  dty 
of  Baltimore,  lying  and  being  in  Jones  Falls 
valley.  In  the  year  1916  these  parcels  of 
land  were  assessed  by  the  appeal  tax  court  of 
Baltimore  dty  for  municipal  taxation  at 
amounts  largely  in  excess  of  the  assessment 
upon  which  the  taxes  had  been  previously 
paid.  The  Northern  Central  Railway  Com- 
pany and  Its  lessee,  being  dissatisfied  with 
the  assessment,  appealed  to  the  state  tax  com- 
mission. The  tax  commission  heard  testi- 
mony, offered  by  each  of  the  parties  to  the 
proceedings,  as  to  the  value  of  the  real  estate 
mentioned,  and  the  dty,  as  veAl  as  the  rail- 
road company,  submitted  to  the  commission 
proposltioas  of  law  by  which  they  respective- 
ly contended  the  taxing  authorities  should 
be  governed  In  their  valuation  and  assessr 
ment  of  the  properties  for  the  purpose  of 
taxation.  The  only  proposition  soomitted  by 
the  railroad  company  was  that: 

"The  tax  authorities  of  the  city  of  Baltimore 
were  and  are  required  to  assess  the  real  prop- 
erty of  the  appellant  railroad  company  in  the 
same  manner  as  of  like  property  of  individuals." 

Thla  submission,  being  In  the  form  of  a 
prayer,    was    granted    by    the    oommission. 


Several  propositions  of  law  were  submitted 
by  the  dty,  but  the  only  one  we  think,  neces- 
sary to  discuss,  in  view  of  the  real  contention 
of  the  parties.  Is  the  Instruction  asked  for, 
and  granted  by  the  commission: 

"That  the  utility  of  the  property  in  this  ap- 
peal for  railroad  pui^ses  is  a  proper  element 
of  value  to  be  considered  in  arriving  at  the 
value  of  said  property  for  the  purpose  of  taxa- 
tion for  the  year  1917." 

The  tax  commlsslcm  affirmed  the  action  of 
the  appeal  tax  court  in  the  assessment  made 
by  It,  and  the  railroad  company  appealed 
therefrom  to  the  Baltimore  dty  court  That 
court,  tq  whldi  the  case  was  submitted  for 
trial  without  the  intervention  of  a  jury,  upon 
the  evidence  produced  before  the  tax  com- 
mission, affirmed  the  assessment,  and  this 
appeal  is  from  the  action  of  the  court  in 
affirming  the  rulings  of  the  commissloa  upm 
the  propositions  of  law  submitted  to  it. 

The  sole  question  before  us  upon  this  ap- 
peal is  whether  the  taxing  authorities,  in 
making  the  assessment  complained  of,  follow- 
ed the  provlslcms  of  the  .statute.  Section  193 
of  article  81,  and  section  313  of  artide  23, 
of  the  Oode  of  Public  General  Laws  of  1912. 
The  language  of  these  sections,  having  rela- 
tion to  the  questions  before  us,  is  the  same, 
and  Is  as  follows: 

"The  property,  real  and  personal,  of  each  and 
every  railroad  company  in  this  state^  worldng 
their  roads  by  steam,  Stiall  be  assessed  and  taxed 
for  county  and  munldpal  purposes  in  the  same 
manner  as  the  property  at  individuals  is  now 
assessed  and  taxed ; '  and  the  autboritifis  of  the 
several  counties  and  the  dty  of  Baltimore  are 
hereby  authorised  and  directed  to  proceed  to 
assess  and  collect  taxes  on  said  proper^  in  the 
same  manner  as  upcm  like  property  of  individu- 
als now  assessed  and  taxed  or  liable  to  assess- 
ment and  taxation  by  the  laws  of  this  state." 

The  requirement  of  the  statute  is  that  the 
aforesaid  property  of  the  a^tellant  shall  be 
assessed  and  taxed  for  mimidpai  purposes 
In  the  same  maimer  as  the  property  of  indi- 
viduals Is  now  assessed  and  taxed,  and  that 
the  dty  is  authorized  and  directed  to  pro- 
ceed to  assess  and  collect  taxes  on  the  same 
In  the  same  manner  as  ui>on  like  property  of 
individuals.  The  appellants  interpret  or 
construe  this  language  as  prohibiting  the 
taxing  authorities  from  considering  the  util- 
ity of  the  property  for  railroad  purposes 
In  ascertaining  its  value  for  munldpal  tax- 
ation. The  correctness  of  this  contention 
it  vould  seem,  depends  upon  the  question 
whether,  under  the  law  of  this  state,  the 
taxing  authorities,  in  valuing  and  assessing 
like  property  Of  individuals  for  munldpal 
taxation,  are  authorized  to  consider  its  util- 
ity for  railroad  purposes. 

The  question,  therefore,  to  be  decided,  is: 
How  and  in  what  manner  are  lands  owned 
by  individuals  valued  and  assessed,  under 
the  laws  of  this  state,  for  munldpal  taxa- 
tion Y    In  assessing  real  estate  of  Indlvidnala 
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(or  tlie  pnrpofle  of  taxation.  Its  foil  cash 
value  Is  to  be  ascertained  (chapter  120  of 
the  Acts  of  1896)  without  looking  to  a  forc- 
ed sale;  and  In  ascertaining  its  value  all 
utliltlea  of  which  the  property  la  capablo, 
and  wbldi  have  the  efTect  of  enhancing  its 
value,  are  dements  to  be  considered.  Brack 
V.  Italtlmore,  12S  Md.  3S2,  93  Atl.  994,  Ann. 
Cas.  1916E,  880;  Bonaparte  v.  Baltimore,  131 
Md.  80,  aoi  AtL  594,  and  cases  therein  dted. 
If  the  lots  of  land  In  question,  which  are 
idiown  to  possess  special  utility  for  railroad 
purposes  by  all  the  witnesses  who  testified 
before  the  commission  were  owned  by  indi- 
viduals, there  could  be  no  doubt  as  to  the 
authority  of  the  taxing  powers  to  consider 
that  utility  in  ascertaining  their  value  for 
taxable  purposes;  or  if  there  are  other  lots 
owned  by  individuals,  similarly  located  In 
Jones  Falls  valley,  possessing  special  utility 
for  railroad  purposes,  the  taxing  powers  of 
the  dty  have  the  undoubted  authority  to 
consider  that  utility  in  ascertaining  the 
value  of  such  lots  for  taxable  purposes. 

It  la  not,  as  suggested  by  the  appellants 
counsel,  the  Increased  value  of  the  lots  of 
land,  resulting  from  the  fact  that  they  are 
parts  or  units  of  the  railroad  system,  which 
the  commission  has  said  may  be  considered 
in  ascertaining  their  value;  but  It  Is  the  util- 
ity they  irassess  for  railroad  purposes,  with- 
out regard  to  the  fact  that  said  lots  of  land 
are  parts  or  units  of  the  railroad  system. 
The  natural  depression  in  which  the  lands 
are  situated  or  located,  running  through  the 
city,  affords  great  advantages  for  the  con- 
struction and  operation  of  a  railroad  lead- 
ing into  the  very  heart  of  the  city.  It  Is 
this  high,  special  utility  for  railroad  pur- 
poses that  we  have  said  may  be  coneddered 
in  ascertaining  the  value  of  the  land  in 
question,  and  such  utility  exists  whether 
tlie  lands  are  owned  by  the  railroad  com- 
pany or  by  Individuals;  and,  as  such  utility 
may  be  considered  in  ascertaining  the  value 
of  lands  owned  by  individuals,  It,  under  the 
statute,  may  in  the  same  manner  be  consid- 
ered In  assessing  the  lands  of  the  railroad 
company. 

There  were  other  propositions  of  law  sub- 
mitted to  and  passed  upon  by  the  state  tax 
commission,  but  we  find  no  error  in  the 
commission's'  rulings  thereon,  which  were 
affirmed  by  the  court  below,  or,  if  so,  no  ei^ 
ror  by  which  the  appellants  were  injured. 

niere  is  a  motion  in  the  record  to  dis- 
miss the  appeal,  but,  owing  to  the  import- 
ance of  the  question  presented,  we  have 
thought  it  best  to  decide  It,  and  In  so  doing 
it  Is  necessary  for  us  to  pass  upon  the  mo- 
tion to  dismiss  the  appeal,  as  we  will  affirm 
the  ruling  of  the  lower  court 

Bnllng  of  the  court  below  affirmed,  with 
costs  to  the  appellees. 


(m  Md.  470) 
BOGQS  V.  DIJNDALK  REAI/TT  CO.,  Inc 
(No.  20.) 
(Court  of  Appeals  of  Maryland.    April  3, 191&) 

1.  Appkai.  ard  Ebbob  «=»718(1)— Bcoobd. 

Where  the  order  appealed  from,  dismissing 
the  petition,  ^ve  no  leave  to  amend  the  bill,  an 
amended  bill  in  the  record  will  not  be  considered. 

2.  Account  «=»17(l)-;PirnnoN— PBadd. 

Option  holder's  petition  for  aooonnting,  etc., 
setting  up  fraud,  but  no  facts  to  show  a  suffi- 
cient basia  for  charge  of  fraud,  Is  demnrrable. 

3.  Equtty  4=971(2)  —  Laohbs  —  Length  ot 
Tims. 

What  conatitntes  laches  is  not  a  hard  and 
fast  role  of  a  specifie  length  of  time,  as  in  the 
case  of  limitations ;  but  it  is  dependent  in  each 
case  upon  the  facts  of  the  particular  case^ 

4.  Equrrr  ®=»71(3)— Laches— Dki.at.     ' 

Wliere  plaintiff,  after  three  years,  charged 
that  transaction  relating  to  land  option  contract 
was  fraodulent,  but  made  no  explanation  for  the 
delay,  a  clear  case  of  laches  was  apparent 
6.  Sfeoific  Pebfobmanck   4=328(1)   —  Con- 

TBAOTS  BHrOBCE;ABLB— DEFINrnCNEBS. 

Specific  performatace  can  be  granted  only 
where  the  contract  is  definite  and  certain  in  bU 
its  parts. 

6.  SFEOono  PicBroBXANCx  ®=>114(2)— Flbao- 
iNe. 
Bill  alleging  that  certain  definite  agreements 
were  to  be  set  aside  for  the  purpose  of  enter- 
ing  into  a  new  agreement,  which  failed  to  indi- 
cate the  terms  of  the  new  agreement,  did  not 
entitle  plaintiff  to  specific  performance,  which 
can  be  granted  <mly  where  the  contract  is  definite 
and  certain  In  all  its  parts. 

Appeal  from  Olrcult  Court,  Baltimore 
Oounty;   Allan  McLane,  Judge. 

Bill  by  A.  Graham  Boggs,  Jr.,  against  the 
Dundalk  Realty  Company,  Incorporated. 
Judgment  dismissing  the  ctMnplalnt,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BBISOOB, 
THOMAS,  TTRNBR,  STOGKBSIIDGfil,  and 
CONSTABLB,  JJ. 

Edgar  Allan  Foe,  of  Baltimore,  for  appel- 
lant Robert  H.  Carr,  of  Baltimore  (T.  Scott 
Offutt,  of  Towscxi,  <n  the  brief),  for  ai^Uee, 

STOCKBRIDGB,  J.  Thla  case  was  begun 
by  the  filing  of  a  petition  In  the  nature  of  a 
bUl  of  complaint,  to  which  a  demurrer  was 
Interposed.  The  demurrer  was  sustained, 
and  petition  dismissed,  In  the  circuit  court 
for  Baltimore  county,  sitting  In  equity. 

[1, 2]  The  sustaining  of  the  demurrer  and 
the  dismissal  of  the  petition  was  on  the  9th, 
of  July,  1917.  On  the  7th  of  September,  1917, 
and  thus  after  the  order  had  becmne  enroll- 
ed, upon  the  petition  of  the  complainant,  the 
order  of  July  9th  was  revoked,  and  leave 
granted  to  ffle  an  amended  bill  of  complaint 
and  on  the  day  following,  according  to  the 
docket  entries,  an  appeal  was  taken  to  this 
court  from  the  decree  previously  entered  in 
Baltimore  county.  At  the  time  when  the  ap- 
peal was  so  taken,  there  was  nothing  from 
whldi  the  petitioner  could  appeaL  On  Sep- 
tember 20th  the  order  passed  on  the  Ttlt  of 
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the  month  was  rescinded,  the  effect  of  which 
was  to  leave  the  case  in  the  condition  it  was 
prior  to  the  order  of  the  7th  of  September. 
The  case  will  accordingly  be  considered  as 
tboui^  the  order  of  September  7th  bad  never 
been  passed. 

[3]  There  appears  in  the  record  an  amend- 
ed bill,  but  the  order  of  July  9th  gave  no 
leave  to  amend  the  bill,  but  dismissed  the  pe- 
tition, and  the  amended  petition  bears  this 
indorsement,  "This  paper  was  filed  by  the 
derk  without  leave  of  court  being  first  bad 
and  obtained,"  signed  by  Judge  McLane.  For 
the  purposes  of  the  case,  therefore,  this  so- 
called  "amended  i)etltlon"  will  not  be  con- 
sidered. 

The  original  petition  was  drawn  with  no 
attempt  at  compliance  with  the  general  equi- 
ty rules.  It  alleges  In  substance  that  on  the 
1st  of  August,  1913,  the  appellee  gave  to  the 
appellant  an  option  or  right  of  purchase  for 
a  pared  of  ground  in  Baltimore  county,  of 
approximately  29  acres,  situate  at  Dundalk, 
for  which  the  petitioner  was  to  pay  $500  an 
acre,  and  make  certain  payments  on  account 
of  the  purchase  price  of  the  land  In  accord- 
ance with  the  agreement.  E2xliibit  A,  filed 
with  the  petition,  purports  to  be  a  copy  of 
that  agreement  When  that  is  examined,  it 
appears  to  be  an  agreement  between  the  Dun- 
dalk Realty  Ck>mpany  and  the  Branch  Real 
Eistate  Company,  per  A.  S.  J.  Jakeman,  and 
in  whidi  the  name  of  the  petitioner  nowhere 
appears.  The  agreement  specifically  provides 
tbat  the  option  given  by  it  is  not  to  run  over 
six  months,  and  that,  in  order  to  keep  it 
alive,  $100  is  to  be  paid  on  S^tember  1, 1913, 
$200  to  be  paid  on  October  1,  1913,  $300  on 
Jfovember  1,  1913,  and  that  any  money  paid 
on  account  of  the  option  is  to  be  credited  on 
the  purchase  price  of  the  land,  if  a  sale  is 
effected  under  the  option. 

The  petition  further  sets  forth  that  $100 
was  paid  on  September  1,  1913,  an  offer 
made  to  pay  the  Realty  Ck>mpany  $200  on 
the  1st  of  October,  according  to  the  terms  of 
the  option,  but  that  the  Uundalk  Company 
declined  to  receive  the  same,  and  that  several 
attempts  were  subsequently  made  to  induce 
the  Dundalk  Company  to  accept  the  $200,  but 
were  declined,  and  that  thereafter  the  com- 
pany endeavored  to  cancel  Its  contract,  on  the 
grotmd  that  the  petitioner  bad  not  made  the 
payments  as  agreed.  On  the  24tb  of  October, 
1913,  an  agreement  was  entered  Into  between 
the  Dimdalk  Company  and  Albert  S.  J.  Jake- 
man,  trading  as  the  Branch  Real  E}8tate 
Company,  reciting  the  agreement  of  August 
1st,  and  that  Jakeman  had  failed  to  comply 
with  the  terms  thereof,  so  tbat  it  had  become 
null  and  void,  and  that  the  payment  of  $100 
bad  become  forfeited  to  the  Realty  Company 
by  reason  of  the  noncompliance  with  the  con- 
ditions named  in  the  agreement  of  August 
1st 

Tbia  paper,  filed  as  PlaintUTa  Eixhlblt  B, 
gives  an  option  to  Jakeman  to  purchase  the 


29  acres  referred  to  in  the  agreement  of  A.vt- 
gust  1st  for  the  sum  of  $22,000,  and  contains) 
provisions  by  whldi  Jakeman  should  have 
the  right  to  sell  off  the  land  in  small  lots,  in 
accordance  with  a  survey  and  division  of  the 
lands  which  had  been  made  at  the  instance 
of  Jak^nan,  and  from  the  purchase  money 
paid  for  such  lots  sold  $660  was  to  be  paid 
to  secure  the  surrender  by  the  toiant  then  in 
possession,  certain  amounts  to  the  Dundalk 
Realty  Company,  whlcb  was  thereupon  to  se- 
cure, as  to  the  lots  so  sold  and  paid  for,  re- 
leases of  two  mortgages  which  were  upon 
the  land,  and  the  entire  purchase  price  of 
$22,000  was  to  be  paid  before  July  1,  1914. 
The  party  of  the  second  part  to  this  agree- 
ment, Jakeman,  trading  as  the  Branch  Real 
Estate  Company,  was  to  lay  out  and  grade 
streets  in  20  ^'/loo  acres  of  the  land,  and  to 
cause  to  be  laid  cement  sidewalks  upon  said 
streets.  This  flgre«nent  was  not  to  be  as- 
signable without  the  written  consent  of  the 
Dundalk  Company.  The  agreement  was  sign- 
ed by  the  Dundalk  Realty  Company,  by  its 
president,  and  Albert  S.  J.  Jakeman.  trading 
as  "Branch  Real  Eistate  Company." 

A  month  and  a  day  later,  namely,  Novon- 
ber  25,  1918,  this  agreement  was  indorsed, 
"Cancded.  A.  Oraham  Boggs,  Jr.,  Albert  S. 
J.  JakMnan."  This  is  the  first  time  that  Mr. 
Boggs  appears  In  the  transaction.  What  bis 
i  Interest  was  Is  nowhere  set  out  On  the 
same  day,  November  25th,  Messrs.  Jakeman 
and  Boggs,  for  themselves  and  the  Branch 
Real  Estate  Cmnpany,  signed  a  release,  de- 
claring both  of  the  agreements,  that  at  Au- 
gust 1st  and  October  24th,  null  and  void,  and 
releasing  the  Dundalk  Realty  Company  from 
any  and  all  claims  arising  out  of  said  agree- 
ments, and  on  the  day  following  another  re- 
lease was  executed  by  Jakeman  and  Boggs, 
redtlng  the  failure  of  the  Branch  Real  Es- 
tate Company  to  comply  with  the  terms  of 
IBe  agreement,  declaring  the  agreements  null 
and  void,  and  releasing  any  claim  that  they 
might  have  against  the  Dimdalk  Realty  Com- 
pany. The  petition  further  recites  that  these 
releases  were  given  Upon  an  agreement  to 
execute  a  new  contract  later  in  the  day  than 
the  time  when  the  releases  were  signed,  but 
that  such  contract  had  never  been  executed, 
and  apparently  not  even  prepared. 

There  is  no  allegation  or  suggestion  as  to 
what  the  terms  of  the  new  contract  were  to 
be,  nor  anything  from  whidi  an  inference 
could  be  drawn  with  regard  to  the  terms  or 
conditions  to  be  induded  in  it  l%e  petition 
further  sets  out  tbat  the  Dundalk  Realty 
Company  has  collected  large  sums  of  money 
on  account  of  sales  of  the  land  made  by  the 
petitioner  through  its  agent,  which  sums  the 
petitioner  believes  would  be  more  than  suf- 
ficient to  pay  any  balance  due  on  the  pur- 
chase price,  and  that  the  petitioner  has  made 
frequent  demands  for  an  accounting  and  been 
refused,  and.it  concludes  with  the  fcdlowing 
prayers: 
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"(1)  That  an  order  may  be  passed  by  this 
eoort  requiring  the  said  Dundalb  Realty  Com- 
pany to  give  to  your  petitionei'  an  acconnting 
of  the  moneys  received  on  account  of  the  pur^ 
chase  price  of  the  said  land  as  set  forUi  in  the 
above  petition. 

"(2)  That  the  said  Dundalk  Realty  Company 
6e  enjoined  from  disposing  of  the  said  land  in 
disregard  of  year  petitioners  rights. 

'.'(3)  That  the  said  Dnndalk  Realty  Company 
be  ordered  to  convey  the  said  land  to  your  peti- 
tioner by  a  good  and  merchantable  title. 

"(4)  And  that  yonr  petitioner  may  have  such 
other  and  further  relief  as  his  case  may  require." 

[4]  The  petition  in  the  case  was  filed  on 
tlie  18tb  of  December,  1916,  more  than  three 
years  after  the  release  given  by  Boggs  and 
Jakeman  to  the  Dundalk  Company.  The 
argument  Ig  that  these  releases  were  pro- 
cured by  fraud,  and  the  allegation  in  the 
petition  la  that  the  Dundalk  Company  en- 
deavored to  commit  a  fraud  upon  the  peti- 
tioner; but  there  are  no  facts  set  forth  in 
the  petition,  and  the  exhibits  filed  with  it, 
to  show  a  sufficient  basis  for  any  charge  of 
fraud,  and  the  petition  was  clearly  demur- 
rable; American  Surety  Co.  t.  Spice^  119  Md. 
1,  86  Atl.  1031. 

[6.  6]  Nor  is  there  any  attempt  to  explain 
away  the  long  lapse  of  time  between  the  ex- 
ecution of  the  releases  and  the  tnstltutioa 
of  this  suit.  What  constitutes  laches  is  not 
a  bard  and  fast  rule  of  a  specific  length  of 
time,  as  in  the  case  of  limitations,  but  it  is 
dependent  in  each  case  upon  the  facts  of  the 
particular  cas&  Warburton  v.  Davis,  123  Md. 
231,  91  Atl.  163.  A  lapse  of  several  years 
may  in  some  cases  be  free  from  objection  on 
this  ground;  in  others  a  much  shorter  time, 
as  in  Whiteford  v.  Yellott,  104  Md.  191,  64 
Atl.  936,  where  a  delay  of  two  years  was 
held  to  bar  the  plaintiff  from  recovery,  and 
there  are  cases  where  an  interval  of  days 
has  been  held  to  constitute  laches.  In  the 
present  case  the  plaintiff  alleges  that  he  was 
deceived  and  defrauded,  yet  he  permits  more 
than  three  years  to  pass  before  he  attempts 
to  enforce  his  rights,  if  he  had  any.  No  ex- 
planation is  offered  for  the  delay,  and,  in 
the  absence  of  any  attempt  to  account  for 
the  inaction  during  this  period,  a  clear  case 
of  laches  is  apparent  on  the  face  of  the  pe- 
tition. 

[7]  If  this  could  be  regarded  as  a  bill  for 
specific  performance.  It  would  be  on  that 
ground  also  open  to  demurrer.  That  relief 
can  be  granted  only  for  the  enforcement  of 
a  definite  agreement,  certain  in  all  its  parts. 
The  allegations  of  the  bill  In  this  case  are 
that  the  agreements  of  August  and  October, 
1913,  were  both  to  be  set  aside  for  the  pur- 
pose of  entering  into  a  new  agreement ;  but 
the  terms  of  such  new  agreement  are  not 
indicated  In  any  particular.  To  a  case  of 
this  character  the  language  of  Alvey,  0.  X, 
In  Coleman  v.  Applegarth,  OS  Md.  21,  it  Atl. 
284,  6  Am.  St  Rep.  417,  Is  entirely  appli- 
cable: 


T  for 


purchase,  but  .simply  for  the  option  to  purchase 
within  a  specified  time  and  for  a  given  price. 
It  was  unilateral,  and  binding  upon  one  parlr 
only.  There  was  no  mutuality  in  it,  and  it  was 
binding  upon  A.  only  for  the  time  stipulated  for 
the  ezerdse  of  the  option.  After  the  lapse  of  the 
time  given  there  was  nothing  to  bind  him  to 
accept  the  price  and  convey  the  property;  and 
the  fact  that  this  unilateral  agreement  was  re- 
duced to  writing  added  nothing  to  give  it  force 
or  operative  effect  beyond  the  time  therein  lim- 
ited for  the  exercise  of  the  option  by  the  plain- 
tiff. •  •  •  When  the  time  linjited  expired, 
the  contract  was  at  an  end  and  the  right  of  op- 
tion gone.  If  that  right  had  not  been  extended  by 
some  v^id  binding  agreement,  that  can  be  en- 
forced. This  would  seem  to  be  the  plain  dictate 
of  reason,  upon  the  terms  and  nature  of  the 
contract  itself." 

See,  to  the  same  effect,  Maughlin  v.  Perry, 
35  Md.  352. 

No  error  can  be  imputed  to  the  court  below 
for  its  ruling  in  this  case,  and  the  order  ap- 
pealed from  wUl  therefore  be  affirmed. 

Order  affirmed,  with  costs  to  the  appellee. 


(1S2  Md.  671) 
NBUDECKER  v.  LSISTER.     (No.  64.) 

(Court  of  Appeals  of  Maryland.    April  4,  1918.) 

1.  bxsotttobs  and  adunnstbatobs  9=»221(2^ 
—Claims  Aoainst  Estathj— Pkbsonai,  Sebv- 
lOES— Pmsxjmptions. 

Where  a  niece  agrees  with  her  aunt  to  board 
and  lodge  the  aunt  for  the  remainder  of  her 
life  and  to  render  her  personal  services,  such 
services  are  not  presumptively  gitituitous;  the 
kinship  not  being  sufiiciently  close  to  create  of 
itself  the  presumption. 

2.  EXGCnTOBS  AND  Aduinistbatobs  ^=)»206(3) 

—Claims  Against  Estatd— Pkbsonax  Sebv- 

ICE8. 

In  an  action  by  a  decedent's  niece  against 
the  executrix  to  recover  for  services  rendered 
decedent  under  a  promise  to  provide  for  plain- 
tiff in  the  will  together  with  other  nieces,  that 
decedent  left  all  her  property  to  the  niece  with 
whom  she  last  lived  did  not  affect  plaintiff's 
right  to  recover  the  fair  value  of  services  per- 
formed by  her. 

8.  EXECUTOBS  AND  Administbatobs  «=>206(3) 
—  Actions  Against  Executob  —  Pebsonal 
Seevices— Contract  to   Make  Will. 

Where  decedent  had  promised  to  provide  for 
her  niece  by  will  in  consideration  of  personal 
services,  plaintiff  could  sue  the  executrix  for 
the  value  of  such  services,  although  no  recov- 
ery could  be  had  on  the  contract  to  make  a  vrill; 
that  being  in  parol. 

4.  Husband  and  Wife  «=s>208  —  Riobt  of 
WiTE  TO  Sue. 

Under  Code  Pub.  dv.  Laws,  art.  45,  S  6, 
empowering  married  women  to  engage  in  any 
business  and  to  contract  and  sue  as  if  unmar- 
ried, a  married  woman  may  in  her  own  name  in- 
stead of  that  of  her  husband  maintain  a  suit 
against  an  executrix  to  recover  for  personal  serv- 
ices rendered  dededent,  with  her  husband's  con- 
sent, for  a  consideration  passing  to  her  person- 
ally. I 

Appeal  from  Circuit  Court,  Carroll  Covm- 
ty;  Robert  Moss,  Judge. 

"To  be  officially  reported." 

Suit  by  Cora  V.  Neudecker  against  Sarah 
A.  Leister,  executrix  of  the  last  will  of 
Sarah  A.  Noll,  deceased.     From  a  verdict 
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dlrectad   tor  defendant,    plalntlfl   appeals. 
ReTersed,  and  new  trial  awarded. 

Argned  before  BOYD,  O.  J.,  and  BBISCOE, 
THOMAS,  PATTISON,  UBNBB,  STOCK- 
BBIDOBt  and  CONSTABOS,  JJ. 

Guy  W.  Steele,  of  Westminster,  for  appel- 
lant Francis  Neal  Parke,  of  Westminster 
(Iran  L.  Eoff  and  James  A.  O.  Bond,  both 
of  Westminster,  on  the  brief),  fi>r  i^>pellee. 

TJBNEB,  J.  The  appellant,  Cora  V.  Nen- 
decker,  brought  this  suit  against  the  appel- 
lee, as  the  executrix  of  the  will  of  Sarah 
A.  Noll,  deceased,  to  recover  $407.10  for 
board  and  lodging  furnished,  and  personal 
services  rendered,  to  the  decedent  In  her 
lifetime,  during  the  period  of  three  months 
In  the  year  1912,  and  about  <me  year  and  ten 
months  from  September  7,  1013,  to  July  26, 
1915,  at  the  rate  of  $18  per  month.  It  Is 
stated  in  the  declaration,  and  in  the  open 
account  therewith  filed,  that  the  accommo- 
dations and  attentions  sued  for  were  pro- 
vided In  pursuance  of  an  agreement  that 
the  plaintlfr  should  be  compensated  there- 
for by  the  defendant's  testatrix  In  her  will) 
but  that  she  died  without  making  such  com- 
pensation by  will  or  in  any  other  manner. 
The  case  was  withdrawn  from  the  jury  on 
the  ground  that  there  was  no  legally  snffi- 
clent  evidence  to  sustain  the  plalntifTs  claim. 
The  only  exception  in  the  record  questions 
the  propriety  of  that  ruling. 

There  is  no  dispute  In  the  evidence  that 
the  board,  lodging,  and  services  for  which 
the  plaintlfr  is  suing  were  actually  furnish- 
ed and  rendered  to  the  extent  and  value 
claimed,  but  recovery  was  successfully  re- 
sisted on  the  theory  that  these  provisions 
for  the  support  and  comfort  of  the  decedent 
were  in  fact  made  gratuitously,  and  that 
her  failure  to  make  an  expected  disposi- 
tion in  the  plalntifTs  favor  by  will  is  not 
an  adequate  legal  basis  upon  which  the  pres- 
ent suit  may  be  maintained. 

The  record  shows  that  the  decedent,  Sarah 
A.  NoU,  was  a  widow  without  children,  and 
had  four  nieces,  one  of  whom  was  Mrs. 
Neudecker,  the  plaintiff,  and  there  is  evi- 
dence to  the  effect  that  prior  to  the  first  of 
the  periods  to  which  the  accoimt  In  suit  re- 
fers she  told  the  plaintiff  that  she  would 
divide  her  estate  among  the  nieces  if  they 
would  keep  her  during  her  life.  There  were 
subsequent  statements  by  Mrs.  Noll  to  the 
plaintiff  that  she  could  not  pay  at  the  tine 
for  what  was  being  done  for  her,  but  that 
she  would  give  the  plaintiff  something  by  her 
will.  The  other  nieces  were  Mrs.  Leister, 
Mrs.  Basler,  and  Mrs.  Close.  Each  of  the 
four  nieces  was  substantially  remembered 
by  a  win  executed  by  Mrs.  Noll  in  1911. 
From  that  time  until  her  death  in  Novem- 
ber, 1915,  she  lived  alternately  with  Mrs. 
Basler,  Mrs.  Neudecker,  and  Mrs.  Leister. 
In  1013  she  made  a  will  giving  her  estate  to 
those  l&ee  nieces,  but  by  hor  last  will  dAted 


July  31,  1915,  she  gave  her  prc^erty  wholly 
to  Mrs.  Leister,  with  whom  she  was  then 
living.  The  proof  is  that  during  the  pe- 
riods of  Mrs.  Noll's  sojourn  In  Mrs.  Nen- 
decker's  home  she  was  "treated  as  one  of 
the  family,"  but  she  "never  helped  around 
the  house  or  did  any  kind  of  work,"  exc^t 
that  "occaslonaUy  she  might  have  made  up 
her  bed."  She  was  about  80  years  of  age 
when  she  went  to  the  home  of  Mrs.  Neu- 
decker In  1912.  While  she  remained  there, 
during  both  of  the  periods  mentioned,  she 
received,  in  addition  to  her  board  and  lodg- 
ing, the  benefit  of  the  services  of  Mrs.  Neu- 
decker and  other  members  of  the  family  In 
doing  her  laundry  work,  sweeping  her  room, 
waiting  on  her,  and  giving  her  whatever  at- 
tention she  needed. 

[1]  It  does  not  seem  to  ns  that  the  serv- 
ices thus  rendered  should  be  regarded  as 
presumptively  gratuitous.  The  kinship  of 
Mrs.  Neudecker  to  her  aunt  was  not  suffi- 
ciently dose  to  create  of  itself  such  a  pre- 
sumption. This  was  expressly  decided  In 
the  case  of  Bonlc  v.  Maught,  76  Md.  440, 
25  Atl.  423,  where  a  niece  was  suing  for  per- 
sonal care  and  attrition  bestowed  upon  her 
invalid  aunt,  who  was  a  boarder  In  the  home 
of  the  plaintiff's  mother,  and  where  it  was 
said,  in  the  opinion  by  Chief  Judge  Alvey : 

"It  is  not  to  be  Inferred,  simply  from  the  re- 
lation that  existed  in  this  case  between  the  par- 
ties, that  the  services  were  intended  to  be 
gratuitous,  and  were  rendered  with  no  view  of 
compensation." 

It  is  true  that  even  in  the  case  of  a  more 
remote  kinship,  or  as  between  persons  not  re- 
lated in  blood  or  by  marriage,  the  Inference 
that  particular  services  were  intended  to  be 
gratuitous  may  arise  when  the  domestic  as- 
sociations of  the  parties  involve  the  usual  In* 
ddents  of  family  relationship.  Pearre  v. 
Smith,  110  Md.  531,  73  AtL  141;  Harper  v. 
Davis,  115  Md.  349,  80  Atl.  1012,  35  L.  E. 
A.  (N.  S.)  1026,  Ann.  Cas.  1913A,  861;  Elosser 
V.  Fletcher,  126  Md.  244,  94  AO.  776.  But; 
except  where  the  natural  or  actual  relations 
of  persons  as  members  of  the  same  family 
are  such  as  to  raise  the  presumption  that 
their  services  were  designed  or  understood  to 
be  gratuitous,  "the  law  implies  a  promise  to 
pay  for  services  rendered  and  accepted,  and 
the  burden  is  on  the  party  resisting  the  pay- 
ment to  show  that  no  charge  was  to  be  made, 
if  the  rendition  and  acceptance  of  the  serv- 
ices are  proven."  Marx  v.  Marx,  127  Md. 
373,  96  AU.  544;  Harper  v.  Davis,  supra; 
Wallace  v.  Schaub,  81  Md.  598,  32  AtL  324; 
Gill  V.  Staylor,  93  Md.  472,  49  Atl.  630;  Blx- 
ler  V.  Sellman,  77  Md.  496,  27  Atl.  137. 

[2]  In  this  case  it  appears  tliat  an  aged 
aunt,  after  proposing  that  she  would  divide 
her  estate  among  her  four  nieces  If  they 
would  keep  her  during  the  remainder  of  her 
life,  was  received  and  cared  for  alternately 
by  the  plaintiff  and  two  of  the  other  nieces 
until  the  time  of  her  death.  The  circum- 
stances of  ber  admissloa  to  the  plaintUTa 
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borne,  and  tbe  condlQons  nndw  whtdi  she 
lived  dnring  the  periods  which  she  selected 
for  her  sojourn  there,  were  not  such,  In  our 
(qplnlon.  as  to  Justify  a  conclusion,  as  a  mat- 
ter of  law,  that  the  care  and  attention  thus 
received  hy  the  aunt  were  to  be  provided 
without  compensation.  There  was  a  dis- 
tinct promise  in  advance  by  the  aunt  to  the 
d^Alte  effect  that  she  would  bequeath  a  due 
proportion  of  her  estate  to  the  plalntUI  In 
conslderatloA  of  the  services  and  accommoda- 
tions which  tb«  latter  In  fact  subsequently 
rendered  and  furnished  as  required.  Tbe  po- 
sition accorded  the  aunt  In  the  plaintiff's 
home  was  thoroughly  consistent  with  the 
theory  that  both  expected  compensation  to  be 
made  In  the  manner  and  to  the  extent  whlcih 
the  aunt  had  proposed.  Tba  mere  fact  that 
the  aunt  failed  to  make  the  promised  divi- 
sion of  her  estate  among  the  nieces  who  kept 
ber  In  accordance  with  lier  request,  but  left 
all  her  property  to  the  niece  with  whom  she 
was  living  at  the  time  of  her  death,  does  not 
affect  the  plaintiff's  right  to  recover  the  fair 
value  of  the  services  performed  and  itocepted 
under  the  circumstances  described. 

[t]  In  Hamilton  v.  Tblrston,  93  Md.  218,  48 
AtL  700,  an  uncle  had  agreed  by  parol  to 
give  his  nephew  by  wUl  a  portion  of  his  es- 
tate equal  to  that  of  any  of  his  children,  if 
the  nephew  would  render  certain  services  as 
requested  during  the  remainder  of  the  un- 
cle's Ufa  The  nephew  performed  the  de- 
sired services,  but  the  uncle  died  without 
making  the  promised  provision  for  the  neph- 
ew by  will  or  otherwise.  In  an  action  at  law 
brought  by  the  nephew  to  recover  a  portion 
of  the  uncle's  estate  according  to  the  terms 
of  the  agreement  referred  to,  it  was  held  that 
while  no  recovery  could  be  allowed  on  parole 
contract,  because  It  was  within  the  operation 
of  the  statute  of  frauds,  yet  the  plaintiff  was 
entitled  to  sue  for  the  value  of  his  services 
rendered  in  pursuance  of  the  uncle's  proposal. 
This  Just  ininclple  is  appropriate  to  the  facts 
of  the  present  case. 

{4]  It  has  been  argued  that,  If  a  right  Of 
recovery  be  assumed,  it  can  only  be  asserted 
by  the  plaintiff's  husband.  This  contention 
la  based  upon  the  theory  that  the  husband  is 
entitled  to  the  benefit  of  his  wife's  services, 
and  that  she  cannot  recover  for  them  with- 
out proving  that  they  wwe  rendered  by  her 
as  an  independent  person  aa  her  own  account 
In  accordance  with  an .  understanding  b^ 
tween  herself  and  her  husband  to  that  ef- 
fect. In  support  of  this  view,  the  appellee 
cites  the  cases  of  Neale  ▼.  Hermanns,  65  Md. 
474,  6  AtL  424;  Poffenberger  t.  Poffenberger, 
72  Md.  321,  19  Atl.  1043;  Baker  v.  Hedrlch, 
85  Md.  661,  37  Atl.  363;  and  Herman  v. 
Odirl,  116  Md.  612.  82  Aa  161.  Those  cases 
were  quite  different  In  their  facts  from  the 
case  now  being  considered.  In  none  of  the 
cases  Just  cited  were  the  services  of  the  wife 
rendered  wiQi  her  husband's  consent  for  a 


promised  consideration  which  it  was  express- 
ly proposed  and  mutually  understood  that 
she  should  separately  receive.  Such  an  un- 
derstanding is  one  of  the  distinctive  features 
of  the  case  at  bar.  In  our  Judgment  the  wife 
should  be  permitted  to  maintain  the  suit, 
under  the  circumstances  proven,  and  in  view 
of  the  provision  of  article  45,  {  6,  of  the  Code, 
that: 

"Married  women  shall  have  power  to  engage 
in  any  business,  and  to  contract,  whether  en- 
gaged in  business  or  not,  and  to  sne  upon  their 
contracts,  and  also  to  sue  for  the  recovery,  se- 
curity or  protection  of  their  property,  and  for 
torts  committed  against  them,  as  fiuly  as  if 
they  were  unmarried." 

Judgment  reversed,  and  new  trial  awarded. 

'  aU  Hd.  483) 

THOMPSON  V.  THOMAS  &  THOMPSON 

CO.  OF  BALTIMORE]  CITY  et  oL 

(Na  34.) 

(Court  of  Appeals  of  Maryland.    April  8, 1018.) 

1.  Tenanct  117  Common  «=>49— Rights  or 

COTBNANT. 

A  tenant  in  common  has  no  right  to  bind 
the  interest  of  his  cotmant  by  a  lease  of  the 
premisea 

2.  Tenancy  in  Oohmon  «=!>49  —  Biohts  or 
CoTENA  NT— Leases— BATiirioATioN . 

Where  a  ootenant  acc^ed  rent  money  un- 
der a  lease  executed  by  the\other  cotenant  with- 
out authority,  Ae  ratified  the  lease,  since  rati- 
fication may  occur  by  acts  as  well  as  agreement. 

8.   BXECTTTOBS  AND  ADtUNIBTaATOBB  «=»160  — 

Po WEBS— Lease  or  Land. 

Will  empowering  executrix, .  for  purpose  of 
changing  investments  or  making  division,  "to 
sell  and  lease  any  part  or  all  of  the  property, 
subject  to  the  approval  of  the  court,'*^  did  not 
require  court  approval  for  a  lease  made  with- 
out purpose  of  changing  investment  or  dividing 
the  estate. 

4.  Specific  Pbbfobmanoe  «3325  —  Contkaot 
ENFOBCEABiJi— Lease  bt  Goisnahts. 

Leasee  of  premises  owned  by  cotenants,  one 
of  whom  was  an  executrix  with  limited  powers, 
who  ratified  the  lease  made  l>y  cotenant  by  re- 
ceiving the  rent  money,  the  lease  providing  for 
10-year  renewal,  held  entitled  to  specific  per- 
formance of  a  renewal  lease. 
6.  PtEADiNo    «=»261— Answeb— Akendmint. 

Where  landlord's  answer  admitted  the  valid- 
ity of  a  lease,  by  admitting  receipt  of  the  rent 
money  during  the  initial  5-year  period,  the  lease 
having  provided  for  a  renewal  for  10  years,  the 
landlord  was  properly  refused  permission  to 
amend  by  recitmg  frand,  making  the  lease  void 
ab  initio. 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City ;  Henry  Duffy,  Judge. 

Bill  by  the  Thomas  &  Thompson  Company 
of  Baltimore  City  and  another  against  Kate 
Thompson.  Decree  for  complainants,  and 
defendant  appeals.     Aflirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  UBNEB,  and  STOCK- 
BRIDGE,  JJ. 

J.  Cookman  Boyd,  of  Baltimore^  for  appel- 
lant. Frank  Gosnell  and  William  Peppor 
Constable,  both  of  Baltimore  (Marbury,  Gos- 
nell &  Williams,  of  Baltimore,  on  tbe  brief), 
for  appellees. 
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STOCEBRIDGB,  J.  The  (luestions  of  law 
Involved  in  tbls  appeal  are  not  difficult,  and 
have  been  settled  as  far  as  this  state  Is  coa- 
cemed  by  the  caaes  of  Falck  v.  Barlow,  110 
Md.  159,  72  AU.  678,  17  Ann.  Oas.  538,  King 
V.  Kalaer,  126  Md.  213,  94  AtL  780,  and  Read 
T.  Nattans,  129  Md.  67,  98  Atl.  158,  and  130 
Md.  470,  100  AU.  736.  The  bill  of  complaint 
Is  one  for  specific  performance.  It  will  suf- 
fice to  refer  very  briefly  to  certain  promi- 
nent facts  appearing  from  the  exhibits  and 
evidence,  to  make  entirely  plain  the  proper 
application  of  the  legal  principles  as  set 
out  in  the  cases  already  mentioned. 

Plaintiff's  Exhibit  No.  1  purports  to  bp  an 
agreement  to  lease  certain  premises^  known 
as  No.  103  East  Baltimore  street,  by  John 
B.  Thomas  and  Kate  Thompson,  trustee,  to 
the  Thomas  &  Thompson  Company.  It  is 
dated  May  10,  1910,  and  appears  to  have 
been  intended  as  a  lease  of  the  cellar  and 
first  floor  of  103  East  Baltimore  street,  for  a 
term  of  6  years,  at  a  rental  of  $3,600  per 
annum,  for  the  half  Interest  of  the  appellant 
herein,  and  further  to  be  a  lease  for  10 
years,  commencing  at  the  expiration  of  the 
5  years,  at  an  annual  rental  of  $4,000,  for  the 
same  half  Interest  Thla  agreement  was  not 
acknowledged  by  either  John  B.  Thomas  or 
the  Thomas  &  Thompson  C(»npany  until  the 
21st  day  of  March,  1917,  and  was  never  ac- 
knowledged at  any  time  by  Mrs.  Kate  Thomp- 
son, as  trustee.  The  appellant  claims  that 
the  paper  referred  to  is  not  a  valid  lease, 
because  not  in  accordance  with  section  1  of 
article  21  of  the  Code  niere  Is  no  allega- 
tion that  the  rent  stipulated  is  inadequate, 
or  that  any  of  the  conditions  embodied  are 
unjust  or  unfair  to  the  appellant 

It  is  unnecessary  to  consider  whether  the 
paper  was  a  valid  lease  for  the 'original  5- 
year  term,  from  June  1,  1910,  to  June  1, 
1915,  for  the  reason  that  that  term  has  fully 
expired,  the  rent  been  paid  and  accept- 
ed, and  that  question  would  at  this  time  be 
purely  academic.  All  that  this  case  can 
properly  deal  with,  therefore,  is  as  to  the 
effect  of  PlaintifTs  Exhibit  No.  1  as  creating 
a  lease,  or  an  agreement  to  lease,  for  the 
ten-year  period  beginning  June  1,  1915. 
Tliat  it  does  not  comply  with  the  provisions 
of  the  Code,  supra,  necessary  to  constitute 
it  a  valid  lease,  la  perfectly  plain.  At  the 
same  time,  if  the  paper  is  adequate  in  other 
respects,  it  may  constitute  a  perfectly  good 
agreement  to  enter  into  a  lease  in  accordance 
with  the  terms  set  forth,  an  agreement  enich 
as  a  court  of  equity  will  specifically  enforce. 

[1,2]  Mention  has  already  been  made  of 
the  fact  that  this  agreement,  though  signed 
by  Mrs.  Thompson,  was  never  acknowledged 
by  her.  Mr.  Thomas  and  Mrs.  Thompson,  as 
life  tenant  and  trustee  under  the  will  of  her 
husband,  were  tenants  in  common  of  the 
property.  As  such,  Mr.  Thomas,  of  course, 
had  no  right  to  bind  the  interest  of  his  co- 
tenant  by  any  lease  of  the  premises.    This 


situation  Bd^t  have  b^en  made  a  ground  of 
defease  by  the  appellant,  but  no  stress  was 
laid  upon  it,  either  in  the  argument  before 
the  court  or  in  the  brief  filed  by  her  counsel. 
If  there  had  been,  it  would  biave  been  a 
sufficient  answer  to  say  that  the  appellant, 
by  receiving  the  rental  of  $4,000  per  annum 
down  to  the  time  of  the  bringing  of  thla  suit, 
had  ratified  the  agreement,  for  a  ratification 
may  be  established  by  acts  as  well  as  by 
parol  or  by  written  agreanent.>  See  7  B. 
a  L.  877,  PeUow  v.  Arctic  Iron  Co.,  164  Mich. 
87,  128  N.  W.  918,  47  U  B.  A.  (N.  8.)  673, 
and  elaborate  note  appended  thereto,  Ann. 
Cas.  1912B,  827,  and  McDonald  ▼.  FInsetb, 
32  N.  D.  400,  15S  K  W.  863,  L.  R.  A.  1916D. 
149,  in  which  a  very  able  opinion  was  filed 
by  Bruce,  J.,  reviewing  nearly  all  of  the  au- 
thorities. 

What  actually  took  place  in  this  case  was 
a  notice,  dated  December  2,  1916,  from  Kate 
Thompson,  trustee,  to  the  Thomas  &  Thomp- 
s<m  Company,  to  vacate  the  premises  on  the 
Slst  of  May,  1917.  This  notice  referred  to 
the  agreement.  Plaintiff's  E2xhiblt  Na  1, 
already  mentioned,  and  by  Inference  ratified 
that  agreement  as  a  lease  for  5  years,  and 
th«i  seeks  to  treat  the  appellee  company 
as  being  a  tenant  holding  over,  and  therefore 
a  tenant  from  year  to  year.  The  communica- 
tion at  Mr.  Boyd,  which  accompanied  the 
notice,  speaks  of  the  agreement  as  a  "sap- 
posed  lease,"  for  a  period  of  15  years.  The 
instrument  to  which  this  refers  makes  no 
mention  of  a  term  of  16  years;  that  dura- 
tion can  only  be  arrived  at  by  combining  the 
two  terms  named  therein,  and  for  which 
terms  the  amount  of  rental  payable  was  not 
the  sama  This  notice  having  been  served, 
the  appellee,  on  the  30th  of  April,  1917,  filed 
the  bill  in  this  case,  by  the  prayers  of  whldi 
the  following  relief  was  asked:  An  injunction 
against  the  appellant  to  restrain  any  pro- 
ceedings at  law  for  the  recovery  of  the  prem- 
ises, and  a  decree  tor  a  specific  performance 
or  execution  of  a  lease, 'In  conformity  with 
the  terms  of  Plaintiff's  Exhibit  No.  1.  The 
answer,  after  admitting  a  number  of  the 
allegations  contained  in  the  blU,  relies  main- 
ly upon  two  grounds:  First,  that  under  the 
terms  of  the  will  of  her  husband,  Albert  E. 
Thompson,  she  was  without  power  to  enter 
into  eauA  an  agreement  as  that  prc^osed; 
and  the  second  ground  of  defense  was  as  to 
the  proper  rule  of  law  applicable  to  such 
cases. 

[3]  Jhe  will  of  Mr.  Thompson,  in  so  far 
as  it  places  a  limitation  on  the  power  of  his 
executrix  and  trustee  to  deal  with  the  prop- 
erty, Is  as  follows: 

"I  hereby  confer  upon  my  executrix,  «r  her 
successor  in  charge  of  my  estate,  full  power  and 
authority  for  tie  purpose  of  aianging  the  in- 
vestments of  my  estate  so  l^t,  or  tor  the  pur- 
pose of  making  division  thereof,  to  mil  and  lease 
any  part  or  all  of  the  property  so  held,  subject, 
however,  to  the  approval  of  ue  court 
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The  defendant  claims  that,  no  authority 
of  the  court  having  been  given,  such  an 
agreeniKit  of  lease  as  that  now  involved 
would  be  an  ultra  vires  act  nils,  however, 
Is  a  misconception  of  the  plain  Intent  of  the 
testator.  The  approval  of  the  court  was  evi- 
dently Intended  to  apply  only  to  the  sale  of 
property  for  the  purpore  of  reinvestment,  or 
a  partition  of  the  estate.  The  proposed  agree- 
ment Is  neither;  It  looks  only  to  obtaining  a 
proper  and  adequate  return  from  the  estate, 
as  It  had  been  h^d  by  the  testator,  without 
any  reference  to  a  change  of  Investment  at 
partition. 

[4]  The  legal  requirements  for  the  main- 
tenance of  a'bni  for  specific  ^performance  have 
been  so  frequently  repeated  In  this  court 
that  It  would  be  a  work  of  supererogation  to 
again  recite  them.  They  were  tersely  stated 
In  King  T.  Kaiser,  snpra,  when  It  was  said : 

"To  maintain  a  bUI  for  specific  performance 
it  is  requisite  •  •  •  that  the  a^eement, 
which  the  court  is  asked  to  require  to  be  per- 
formed, most  be  fair,  just,  reascmable,  bona 
fide,  certain  in  all  its  parts,  and  made  upon  a 
good  and  valuable  consideration." 

Tested  by  these  requlrranents,  and  the  evl- 
doice  given  at  the  trial  of  this  case,  there 
is  not  an  clement  lacking  upon  which  to  base 
a  refusal  of  a  decree  such  as  that  asked  for. 

[S]  Much  of  the  contention  at  the  trial  of 
this  case  below  grew  out  of  an  application 
for  leave  to  amend  the  answer  of  Mrs. 
Thompson,  as  trustee,  and  the  amendment 
desired  was  the  Insertion  In  that  answer  of 
the  following  language: 

"And  that  at  and  before  the  time  of  the  sign- 
ing of  the  allei;ed  lease  she  asked  the  said  Jdin 
B.  Thcnnas  if  it  was  all  right  to  sign  the  said 
paper,  and  he  said,  'Kate,  you  know  I  would  not 
ask  yon  to  do  anything  that  was  not  right,  and 
this  paper  is  all  right  to  sign,'  and  that  in  reli- 
ance upon  the  aforementioned  intimate  relation- 
ship between  the  said  Thomas  and  heracdf,  and 
ignorant  of  the  contents  of  said  paper,  and  be- 
cause of  said  statement  from  Thomas  to  her,  she 
was  fraudulently  induced  to  sign  the  same." 

The  application  for  leave  to  amend  waa  re- 
fused by  the  court,  and  the  correctness  of 
that  ruling  has  been  sought  to  be  raised  In 
this  court  In  the  case  of  McKlm  v.  Thomp- 
son, 1  Bland,  162,  the  learned  Chancellor 
said: 

"It  is  with  great  difficulty  permitted  to  a  de- 
fendant to  mfike  any  alteration  in  his  answer, 
even  upon  a  mistake,  and  there  is  no  instance 
of  its  having  been  aillowed  for  the  purpose  of 
retracting  a  clear  and  well-understood  admis- 
sion. It  should  appear  due  to  general  justice  to 
permit  the  issue  to  be  altered." 

The  case  is  referred  to  by  Mr.  MUler  In  his 
work  on  Equity,  In  section  188,  and  that  au- 
thor adds: 

"A  special  case  must  be  shown  to  allow  the 
amoidment  Before  the  court  will  t>ermit  the 
iMoe  to  be  changed  in  this  wa^,  the  defendant 
must  show  that  it  is  due  to  justice  that  the 
amendment  should  be  made." 

The  same  doctrine  was  announced  In  Wil- 
liams V.  Savage  Mfg.  Co.,  3  Md.  Ch.  418.  Be- 
tween these  cased  and  the  case  of  Calvert  v. 


Carter,  18  Md.  108,  there  had  been  a  modi- 
fication in  the  phraseology  of  the  section  re- 
lating to  amendments,  and  it  was  claimed  in 
that  case  that  the  effect  of  the  amendment 
had  been  to  relax  somewhat  the  strictness  of 
the  rule  governing  amendments  to  answers. 
That  decision,  ho\7ever,  sustained  the  prior 
rule,  and  went  even  further,  holding  In  efTeet 
that  the  propriety  of  a  proposed  amendment 
lay  In  the  discretion  of  the  court  to  which  the 
application  for  leave  to  amend  was  made, 
and  that  no  appeal  lay  from  Its  acticm  In  re- 
gaiyi  thereto.  This  case  was  later  followed 
In  Glenn  v.  aark,  53  Md.  802. 

Without  iKisslag  at  this  time  upon  the  ques- 
tion of  the  right  of  appeal  from  an  order 
refusing  an  amendment,  there  is  another  con- 
sideration which  is  necessarily  controlling  In 
this  case.  It  Is  said  by  Miller  (section  94) 
that: 

"A  bill  must  be  consistent  with  itself  and 
must  not  contain  averments  which  are  repug- 
nant to  each  other." 

Manifestly  that  which  Is  true  of  a  bill  of 
complaint  in  this  reject  applies  with  equal 
force  to  an  answer.  What,  then,  would  have 
been  the  effect  of  permitting  the  amendment 
asked  to  be  made?  It  would  have  placed  the 
defendant  in  one  part  of  her  answer  In  the 
position  of  affirming  an  agreement  under 
which  she  had  received  the  benefits,  and  in 
another  of  repudiating  it  as  null  and  void  ab 
Initio,  because  of  fraud  in  procuring  her  as- 
sent thereto.  It  Is  dlfflcnlt  to  conceive  of  any 
more  diametrically  Inconsistent  positions 
than  a  granting  of  the  application  to  amend 
would  have  permitted  the  defendant  to  occu- 
py. Nor  is  this  alL  This  application  was 
made  to  the  court  after  the  defendant  Mrs. 
Thompson  had  testfled..  In  her  evidence 
she  was  asked  and  answered  as  follows: 

"Q.  What,  if  anything,  was  said  to  you  by 
him  about  the  agning  of  that  paper  immediately 
prior  thereto?  A.  Nothing  was  said  to  me  about 
the  signing  of  the  lease  at  all." 

If  the  application  for  leave  to  amend  had 
been  granted,  there  would  have  been  a  direct 
conflict  between  the  allegations  of  the  answer 
and  that  to  which  the  defendant  had  then 
testified.  It  follows  that.  If  It  be  assumed, 
though  the  question  is  not  now  decided,  a 
refusal  to  amend  an  answer  may  be  made  a 
ground  of  reversal  In  this  court,  neverthe- 
less the  facts  as  shown  by  the  record  fully 
sustain  the  action  of  the  trial  court,  and  the 
decree  appealed  frcHn  should  be  affirmed. 

Specific  objection  has  been  made  by  the 
appellant  to  having  Imposed  upon  her  the 
cost  of  the  insertion  in  the  record  of  certain 
exhibits,  and  under  the  rule  of  this  court 
(12a)  the  position  is  wdl  taken.  The  cost 
of  the  insertion  of  the  following  exhibits  will 
therefore  be  chargeable  against  the  appel- 
lees: PlaintifTs  Exhibits  A,  B,  C,  D,  E,  F, 
and  I. 

Decree  afflimed,  costs  to  be  paid  by  th« 
appellant,  except  the  costs  of  insertion  In 
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the  record  of  Plalntura  Exhibits  A,  B.  0, 
D,  B,  F,  and  I;  the  same  to  be  ascertained 
and  taxed  by  the  clerk  of  this  court 


(132  Md.  406) 

McCX>MA8  et  aL  t.  WILET  et  aL    (Na  15.) 
(Court  of  Appeals  of  Maryland.    April  2,  1818.) 

1.  OOTTRTB    9=3202(2)    —    Fbobaie    Coubt    — 
Plbadino. 

Although  formal  pleadbin  are  not  reqnired 
in  the  orphans'  court,  a  petition  that  is  vague, 
indefinite,  and  autrfroous  Is  subject  to  demurrer. 

2.  PLXADIira    «=al8— PmnOW— tJNCKBTAIBTT. 

A  petition  filed  in  the  orphans'  court  against 
administrators  by  the  heirs  of  the  wife  of  the 
deceased,  gtatin^r  that  deceased  and  his  wife  died 
on  same  day  without  stetintr  which  survived  the 
other,  and  asking;  for  proceeds  of  insurance  poli- 
cy without  specifying  who  is  assured  on  the 
policy  or  whether  it  was  a  regular  policy  on  life 
benefit  certificate,  k«I<I  vague  and  mdefinlte. 

3.  C!onBTa  «=s>200H  —  Pkobate  —  Obfhanb' 
Coubt— JnaiBDionoN—REAi.  SjStatb. 

The  orphans'  court  has  no  jurisdiction  to 
bear  and  determine  an  action  involving  title  to 
real  estate. 

4.  (TOURTB    «=9201— Obphars'    ConB1>-JCBI8- 
DicnoN— Dktebmiiwwg  Heibshii>. 

The  orphans'  cour^  having  authority  to  su- 
pervise the  accounts  of  an  executor  or  admlnis- 
titttor  of  deceased  person,  has  the  authority,  in- 
4^ent  thereto,  of  determining  who  are  deceased's 
next  of  kin. 

Appeal  from  Orphans'  Court,  Harford 
Comity. 

Action  by  Charles  H.  McComas  and  others 
against  Thomas  H.  Wiley  and  others,  admin- 
istrators of  Charles  It.  Wiley,  deceased. 
From  a  ruling  sustaining  defendants'  demur- 
rer to  the  petition,  plalntlfls  appeal.  Af- 
firmed. 

Argued  beCore  BOTD,  a  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  tJRiNER,  STOCK- 
BRIDGE),  and  OONSl^ABLE,  JJ. 

Wm.  Plnkney  Whyte,  Jr.,  of  Baltimore, 
for  appellants.  S.  A.  Williams,  of  Bel  Air 
(Philip  H.  Close,  of  Bel  Air,  on  the  brief), 
for  appellees. 

STOOKBRIDGB,  7.  This  appeal  Is  from 
the  orphans'  court  of  Harford  county,  sus- 
taining the  demurrer  to  a  petition  filed  by 
Charles  H.  McComas  and  others  against  the 
administrators  c.  t  a.  of  Oiarles  L.  Wiley, 
deceased.  The  allegations  of  the  petition  may 
be  briefly  stated  as  follows:  That  on  June 
28,  1917,  the  orphans'  court  of  Harford  coun- 
ty appointed  Thomas  H.  Wiley  and  others 
administrators  c  t  a.  of  the  estate  of  Charles 
It.  Wiley;  that  the  testator  by  his  will  gave 
to  his  wife,  Mary  Edith  Wiley,  all  of  his  es- 
tate, both  real  and  personal;  that  Mary  Bdlth 
Wiley  died  on  the  same  day  as  the  testator, 
leaving  no  child,  cihlldren,  or  descendants 
of  any  dilld,  but  only  her  iSve  brothers,  as 
her  heirs  at  law  and  distributees,  and  no  child 
or  children  of  any  deceased  brother  or  sister; 
that  the  petitioners  have  'become  entitled  to 
recover  all  of  the  personal  estate  of  the  said 


Charles  L.  Wiley,  and  are  now  the  legal  own- 
ers of  the  farm  In  Harford  courity,  consisting 
of  about  119  acres  of  land,  on  which  the  tes- 
tator resided,  and  of  which  he  died  seised; 
that  the  petitioners  are  desirous  of  being  pos- 
sessed of  said  farm  as  soon  as  they  reason- 
ably can,  without  In  any  way  Interfering; 
with  the  gathering  of  the  crops  growing  at 
the  time  the  petition  was  filed;  and,  lastly, 
that  the  personal  estate  of  the  testator  con- 
sisted of  various  chattels  used  In  farming, 
the  crops,  and  a  certain  life  Insurance  policy, 
the  amount  of  which  was  unknown  to  them. 
No  copy  of  Mr.  Wiley's  will  was  filed  with 
the  petition.  It  was  to  this  petition  that  the 
administrators  c.  t  a.  of  Charles  U  Wiley 
filed  a  demurrer,  assigning  eight  grounds  of 
alleged  defect,  as  follows: 

"(1)  Because  this  court  has  not  jurisdiction 
to  determine  the  title  to  personal  property ;  (2) 
because  tiiis  court  has  not  juria(Uctwn  to  de- 
termine the  title  to  real  estate;  (3)  because  the 
petitioner  does  not  set  forth  8um<ient  facts  to 
enable  this  court  to  determine  the  validity  or 
effect  of  the  said  will  of  Charles  L.  Wiley,  de- 
ceased ;  (4)  Because  the  petitioner  does  not  set 
forth  sufiicient  facts  with  reference  to  the  deaths 
of  the  said  Charles  L.  Wiley  and  of  his  wife, 
Mary  Edith  Wiley,  nor  the  order  in  wiiich  the 
same  occurred  to  enable  this  court  to  deter- 
mine whether  or  not  said  will  was  revoked  by 
the  death  of  the  said  Mary  Edith  Wiley ;  (3) 
because  it  does  not  appear  from  said  petition 
who  are  the  heirs  at  law  or  distributees  of  said 
Charles  I*  Wiley ;  (6)  because  it  does  not  ap- 
pear that  the  said  petitioner  and  his  said  broth- 
ers were  the  heirs  at  law  and  distributees  of 
the  said  Mary  Edith  Wiley  at  the  instant  of  her 
said  death,  nor  how  they  became  snch:  (7) 
because  this  court  has  no  power  to  adjuoicate 
questions  of  title  dependent  upon  the  operation 
and  effect  of  a  win ;  (8)  because  the  said  peti- 
tion lacks  necessary  parties,  to  wit,  the  heirs 
at  law  of  the  said  Charles  L.  Wiley,  who  are 
the  said  defendants  Thomas  H.  Wiley,  Rich- 
ard H.  Wiley,  Harry  F.  Wiley,  and  Robert  I* 
Wiley,  in  their  individual  capacities,  and  Eliza- 
beth A.  Slade,  the  wife  of  Asburr  Slade  and 
Caroline  B.  Anderson,  widow,  their  sisters." 

After  hearing  the  orphans'  court  of  Har- 
ford coimty  sustained  the  demurrer,  and  dis- 
missed the  petition  on  the  ground  of  ItnA  of 
jurisdiction.  This  action  of  the  ori^iaiu' 
court  must  be  affirmed. 

At  the  argument  In  this  court  fticts  were 
alleged  and  conceded  which  do  not  appear  In 
the  record,  but  to  whldi  It  seems  necessary 
to  make  some  reference,  in  order  that  this 
opinion  may  be  properly  understood. 

In  June,  1917,  Mr.  and  Mrs.  WUey,  with 
their  only  child,  Ruth,  were  crossing  the 
tracks  of  the  Northern  Central  Railway, 
when  the  automobile  in  which  they  were  rid- 
ing was  struck  by  an  express  train,  and  all 
three  killed,  apparently  Instantaneously. 

[1]  The  Statement  of  the  petition  In  regard 
to  Mrs.  Wiley  that  she  "departed  this  life 
intestate  on  the  same  day  as  the  testator, 
leaving  no  child  or  children  or  descendant  of 
any  child,"  Is  by  no  means  a  fall  dlsdosnre 
of  the  facts,  such  as  the  petitl<ni«8  now  ooo- 
cede  them  to  have  bem.    It  1b  not  stated  «r 
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alleged  whether  Mrs.  WUey  sarrlved  or  pre- 
deceased her  husband,  or  whether  she  died 
before  or  after  her  daughter.  A  reading  of 
the  petition  by  one  not  acquainted  with  the 
facts  would  produce  an  entirely  differ^it  im- 
pressicm  from  the  events  as  admitted  by 
counsel  to  have  taken  place.  Although  for- 
mal pleadings  are  not  required  in  proceed- 
ings in  the  orphans'  court,  the  practice  in 
them  I>ears  a  close  analogy  to  that  in  courts 
of  equity.  No  principle  is  more  firmly  estab- 
lished tliere  tlum  that  If  a  matter  is  pet  out 
In  vague^- indefinite,  and  ambiguous  terms, 
the  bill  or  petition  is  subject  to  demurrer. 
Miller's  Equity,  {  92,  and  cases  there  dted. 

The  petition  makes  reference  to  real  es- 
tate, chattels,  and  proceeds  of  Insurance,  and 
different  rules  may  obtain  with  regard  to  the 
final  di8po8ltl<n  of  each  of  these  three  spe- 
cies of  property. 

[2]  It  is  not  stated  with  regard  to  the  in- 
surance whether  the  assured  was  Mr.  Wiley 
himself,  or  his  wife.  In  the  one  case  he 
would  have  the  power  of  disposition  of  it  by 
will,  or  It  would  have  passed  to  the  dis- 
tributees of  his  estate;  in  the  other,  if  it 
was  a  regular  policy,  there  would  have  been 
a  vested  Interest  In  the  assured  which  could 
not  be  divested,  so  that  It  formed  no  part  of 
Ills  estate,  and  which  would  pass,  in  the 
event  that  the  assured  was  not  living,  to  the 
next  of  kin  of  such  assured;  or,  in  case  the 
Insnmnce  was  of  the  character  known  as 
membership  in  a  beneficial  organization, 
which  provided  for  a  change  of  beneficiary, 
there  was  no  vested  interest  until  such  time 
as  the  life  of  the  insured  was  terminate, 
when  the  right  would  become  vested.  The 
petition  was  therefore  vague  and  defective 
In  this  allegation  also. 

[S]  As  r^iards  the  real  estate,  the  situa- 
tion ia  briefly  this:  The  demurrer,  which 
was  sworn  to,  sets  out  Q>ecifically  a  lack  of 
necessary  parties,  and  who  the  additional 
parties  needed  are.  If  Mr.  Wiley  had  exe- 
cuted a  will  prior  to  his  death.  In  the  terms 
alleged  In  the  petition,  to  which  the  provi- 
sions contained  in  section  326  of  artlde  93 
were  applicable;  then  under  the  allegations 
of  the  petition  the  real  estate  would  have 
passed  to  his  devisee  and  her  heirs  at  law; 
on  the  other  hand,  if  the  will  could  not  so 
operate,  then  the  real  estate  upon  his  death 
would  pass  to  and  vest  directly  in  his  heirs 
at  law.  Under  these  circumstances  it  is 
plain  that  aU  parties  who  could  be  entitled 
to  the  property,  in  either  event,  were  neces- 
sary and  proper  parties  to  the  proceedings. 
In  this  condition,  so  far  at  least  as  the  real 
«8tate  is  concerned,  a  question  of  title  was 
Involved  in  the  proceeding,  and  was  beyond 
the  Jurisdiction  of  the  orphans'  court  to  hear 
and  determine. 

[4]  As  to  the  personal  property,  while  in 
one  sense  a  question  of  title  might  be  invcdv- 
•ed,  nevertheless,  under  the  authority  given 


to  the  orphans'  courts  to  supervise  and  pass 
administration' accounts  presented  by  execu- 
tors and  administrators,  that  iwwer  has  been 
held  to  Include  in  it  the  power  of  determin- 
ing who  are  the  next  of  kin  (Blackburn  v. 
Oraufurd,  22  Md.  447 ;  Bedwood  v.  Howlgon, 
129  Md.  592,  99  AtL  868) ;  and  if  the  ulti- 
mate distribution  of  this  property  is  also 
controlled  by  section  326  of  article  93,  It  Is 
clear  that  the  disposition  of  it  was  within 
the  JurisdicOoD  of  the  orphans'  court 

It  is  an  interesting'  fact  that  there  have 
been  but  few  cases  in  this  state  arising  out 
of  conditions  similar  to  those  which  obtain 
in  the  present  appeal.  The  case  most  nearly 
approaching  it  is  the  case  of  Cowman  v. 
Sogers,  73  Md.  403,  21  AU.  64,  10  U  B.  A. 
660.  There  have  been  many  cases  in  the 
English  and  American  courts  of  a  similar  na- 
ture, and  a  full  collection  of  them  will  be 
found  in  the  note  to  In  re  Maria  H.  Wlllbor, 
51  L.  B.  A  863.  Courts  have  been  most  fre- 
quently called  upon  In  such  cases  to  deal 
with  a  question  of  survivorship  upon  a  claim' 
presented  {>y  representatives  of  one  or  an- 
other of  the  members  of  the  family  which 
had  so  perished.  The  cases  have  then  turn- 
ed largely  upon  the  question  of  the  burden  of 
proof. 

The  prayer  of  the  petition,  in  the  present 
case,  is  that  the  orphans'  court  shall  fix  a 
day  certain  when  possession  of  the  farm 
shall  be  delivered  to  the  petitioners.  It  thus 
sets  up,  inferentially  at  least,  the  questlMi  of 
title,  and  there  Is  nothing  now  presented  by 
the  record  in  such  definite  form  as  to  Justify 
this  court  in  making  any  positive  ruling,  ei- 
ther with  regard  to  the  title  or  possession  of 
the  premises. 

It  follows  that  the  order  appealed  from 
will  therefore  be  aflirmed,  but  without  prej- 
udice to  the  parties,  or  any  of  them,  to  es- 
tablish a  valid  claim  to  the  whole  or  any 
part  of  the  estate  of  Mr.  Wiley  in  an  appro- 
priate proceeding;  the  costs  to  be  paid  out 
of  the  estate. 

(2S0  Pa.  587) 
OOMMONWEAi;iU  v.  PBINOIPATTI. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1918.) 

1.  Homicide  «=3l90(l)— Evidbnob— Thbkats 
BT  Deceased. 

In  a  trial  for  murder,  where  defendant 
pleads  self-defense,  he  has  a  right  to  present  evi- 
dence of  alleged  Uireats  made  by  deceased  and 
as  to  their  effect  upon  defendant's  state  of  mind. 

2.  HoiaciDK  «=s>190(l)— Evidence— Threats 
BT  Deceased  —  Defendant's  State  of 
Mind. 

In  a  trial  for  mnrder,  defended  on  the 
ground  of  self-defense,  the  exclusion  of  defend- 
ant's evidence  tl|}at  deceased  had  conversed  with 
him  about  nine  days  before  the  killing  and  had 
told  defendant  that  he  was  a  member  of  fhe 
"Black  Hand  gang,"  and  had  been  sent  to 
murder  defendant  because  defendant  had  pre- 
viously killed  a  member  of  the  gang,  and  that. 
If  defendant  did  not  pay  over  $200,  deceased 
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would  kill  bim,  tiiat  defendant  promised  to  pay 
such  amount  knowing  that  deceased  was  a  mem- 
ber of  the  "Black  Hand  gang,"  a  society  which 
extorted  money  under  threats  of  murder,  and 
believlni;  that  if  he  did  not  ^ve  deceased  the 
monoy  the  latter  would  kill  him,  and  that  such 
threats  had  frightened  bim,  and  that  he  was 
scared  when  he  fired  second  shot,  as  bearing;  up- 
on the  distinction  between  justifiable  h<xniciae 
and  voluntary  mansUugbter,  was  error. 

3.  Homicide  «=»187—Bvidencb— Threats  by 
Deceased— Ofpobtunity  to  Do  Habu. 

Where  the  district  attorney  objected  to  de- 
fendant's offer  to  prove  that  he  was  afraid  of 
deceased  on  the  ground  that  the  two  men  were 
eating  and  sleeping  in  the  same  house  from  the 
date  of  the  threat  to  the  time  of  the  killing,  de- 
fendant was  entitled  to  show  that,  notwithstand- 
ing their  common  abode,  the  shooting  took  place 
on  the  first  chance  that  deceased  had  to  do  de- 
fendant harm. 

4.  HomciDE  «=s>194  —  Bvidenoe  —  Thbbats 
—Attempt  to  Obtain  Pboteotion. 

Where  the  district  attorney  stated  to  the 
jury  that,  if  threats  were  made  against  defend- 
ant, instead  of  undertaking  to  secure  his  own 
safety,  he  should  have  gone  to  a  proper  officer 
,  of  the  law  for  protection,  defendant  had  the 
right  to  show  that  he  had  endeavored  to  do  so, 
though  by  mistake  he  had  applied  to  the  wrong 
officer. 

6.  Homicide  «=>190(5)  —  Tebeatb  —  Remote- 
ness. 
In  such  case  the  fact  that  the  alleged  threats 
of  deceased  to  kill  defendant  were  made  at  least 
nine  days  before  the  killing  did  not  under  the 
circumstances  of  the  case,  such  as  the  occurrence 
of  the  difficulty  on  the  first  opportunity  after 
the  threats  were  made,  destroy  their  relevancy 
on  the  ground  of  remoteness. 

6.  HoMiciDt  «=389,  116<4)  —  Self-Defbnbe 
AND  Voluntabt  "Manblauqhteb"  —  Dis- 
tinction—"ExouBA  bub  Homicide." 

The  dividing  line  between  self-defense  and 
voluntary  manslaughter  resulting  from  the  in- 
fluence of  the  passion  of  fear  lies  in  the  exist- 
ence as  the  moving  force  of  a  reasonably  found- 
ed belief  of  either  imminent  peril  to  life  or 
great  bodily  harm  as  distinguished  from  the  in- 
fluence of  uncontrollable  fear  or  terror  conceiv- 
able as  existing,  bat  not  reasonably  justified  by 
the  immediate  circumstances,  and  if  the  circum- 
stances are  both  adequate  to  raise  and  sufficient 
to  justify  a  belief  in  the  ne<%8sity  of  taking  life 
to  save  one's  self  from  such  a  danger,  where  the 
belief  exists  and  is  acted  upon,  the  homicide  is 
excusable  on  the  theory  of  self-defense;  while, 
if  the  act  is  committed  under  the  influence  of 
an  uncontrollable  fear  of  death  or  great  bodily 
harm  caused  by  the  circumstances,  but  without 
the  presence  of  all  the  ingredients  necessary  to 
excuse  the  act  on  the  ground  of  self-defense,  the 
killing  is  manslaughter. 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ehccusable 
Homicide;    Manslaughter.] 

7.  Homicide  i3=>39,  116(4)  —  Self-defense  — 
"Pbovocation"— Manslaughtee. 

The  fact  that  defendant  when  he  came  out 
of  the  kitchen  of  the  house  where  they  both  lived 
saw  deceased  draw  a  revolver  from  his  overcoat 
pocket  would  not  be  sufficient  to  show  a  "provo- 
cation" justifying  the  killing  in  self-defense,  or 
even  such  a  passion  of  fear  as  to  reduce  the  al- 
leged crime  to  manslaughter;  yet  in  view  of 
prior  tiireats  by  deceased  to  kill  defendant  and 
the  decedent's  bad  character  and  his  connection 
with  the  "Black  Hand  gang,"  it  might  justify 
defendant  in  acting  on  a  hostile  demonstration 


much  less  pronounced  than  if  Bach  threats  had 
not  been  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Provoca- 
tion.] 

8.  Witnesses    9=>37(4)    —    Oomfbtenot    — 
Knowledoe— Repxttation. 

It  is  not  necessary  that  witnesses  should 
know  one  personally  in  order  to  have  sufficient 
acquaintance  with  his  reputation  to  testify  that 
his  reputation  was  that  of  a  dangerous  man. 

9.  Homicide    «=3l42(8)— Issues— Reptttation 
of  Deceased. 

In  a  trial  for  murder,  wherein  defendant  set 
up  sdf-defensa  and  claimed  that  because  of 
threats  made  against  his  life  by  deceased  and 
that  his  knowledge  of  deceased's  reputation  as  a 
"Black  Hand"  and  a  dangerous  man  raised  a 
fear  in  defendant's  mind  infiuencing  him  to 
shoot  at  once  for  his  own  protection  after  he 
saw  a  pistcd  in  deceased's  hand,  the  reputation 
of  the  deceased  was  in  issue. 

10.  Cbiminai.  Law  4=s>339— Cbabaoteb  Evi- 
dence—Identiitcation. 

It  is  always  essential  that  one  whose  charac- 
ter is  in  issue  shall  be  properly  identified  by 
those  called  to  testify  concerning  him  so  that 
the  court  may  be  satisfied  that  there  is  no  mis- 
take as  to  identity,  but  when  identity  is  shown 
the  proof  of  reputation  is  subject  to  the  same 
rules  of  evidence  as  prevail  in  establishing  the 
character  of  a  defendant  or  any  one  else. 

11.  Cbiminal  Law  €=>635  —  Tbial  —  Exclu- 
sion FBOM  CoUBTBOOM. 

In  a  trial  for  murder,  where  an  Italian  wit- 
ness was  produced  by  defendant  and  an  offer 
made  to  show  that  the  witness  had  been  told  by 
deceased,  shown  to  be  a  member  of  the  "Black 
Hand  gang,"  that  he  had  been  sent  to  kill  de- 
fendant and  would  do  so  at  his  first  opportunity, 
and  that  witness  had  communicated  such  facts 
to  defendant,  the  court  on  the  refusal  of  the 
witness  to  testify  unless  all  other  Italians  were 
removed  from  the  room,  cm  the  ground  that  he 
was  afraid  of  vengeance  if  they  heard  his  testi- 
mony, had  the  right  to  grant  the  application. 

12.  Gbiminal  Law  «=9719(1)  —  Rbmabks  of 
District  Attobnet. 

In  a  trial  for  murder,  wherein  certain  char- 
acter witnesses  had  admitted  on  cross-examina- 
tion that  two  or  three  years  before  they  had 
heard  defendant  accused  of  killing  another  man, 
and  the  district  attorney  admitted  that  the 
grand  jury  had  found  no  bill  against  defendant, 
his  argument  that  defendant  had  in  cold  Mood 
killed  a  man,  and  that  the  jury  had  disregarded 
the  bill,  and  that  unfortunately  the  district  at- 
torney was  a  party  thereto,  was  improper,  where 
there  was  no  testimony  that  defendant  had  "in 
cold  blood  killed  a  man,"  or  that  the  bill  bad 
been  ignored  at  the  instance  of  the  district  at- 
torney. 
18.  Homicide    «=>800{1)  —  Issues  —  Insteuc- 

TIONS. 

In  a  trial  for  homicide,  where  the  defend- 
ant's evidence  raised  issues  as  to  threats  of  de- 
ceased to  kill  defendant  and  as  to  their  effect 
upon  defendant's  mind  and  as  to  the  dangerous 
character  of  deceased,  the  court  should  specific- 
ally refer  to  such  matters  in  the  body  of  the 
charge. 

14.  Cbihinal  Law  iS=9791  —  Intbuctionb  — 
SumciENCT. 

The  trial  judge  should  be  careful  not  only 
to  state  all  appropriate  rules  of  law,  but  to  point 
out  their  relevancy  with  sufficient  explicitness  to 
enable  the  jury  intelligently  to  apply  the  law  to 
the  facts. 

15.  Homicide  «s»30(K2)  —  Instbuctions  — 
Self-Defense. 

In  a  trial  for  murder,  the  trial  court  should 
I  not  overlook  the  relevant  rules  of  law  and  dis- 
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tinetions  to  be  kept  In  mind  when  considering 
the  case  from  the  aspects  of  self-defense  and 
manslaughter. 

18.  CaiinNAi,  I<AW  «=367S(5)— Inbibvohons 
— Relevancy  or  Evidence. 
In  a  trial  for  murder,  if  the  fact  that  de- 
fendant had  been  accused  of  killing  another  man 
is  brought  out  by  the  district  attorney,  the  jury 
should  be  instructed  as  to  the  relevancy  of  the 
testimony  thereon,  and  that  the  inquiry  is  lim- 
ited to  ascertaining  the  opportunities  and  extent 
of  the  knowledge  of  the  respective  witnesses  as 
to  the  defendant's  general  reputation,  and  not 
to  show  that  he  was  probably  guilty  of  that  of- 
fense. 

17.  HomciDK  «=s>164  —  Evidknck  —  Relk- 

VAHCT. 

In  a  trial  for  murder,  where  it  appeared  that 
deCoDdant's  face  was  bady  scarred  on  both  sides, 
and  that  such  blemishes  were  plainly  visible,  the 
refusal  of  the  offer  of  his  counsel  to  show  that 
the  Uemishes  came  about  through  no  fault  of 
defendant  was  not  error. 

18.  HoMtoiDK  «=s>190(6)— Evminos— Bi,AOK 
Hand  Ijcttbb. 

In  trial  for  murder  wherein  defendant  daim- 
ed  that  deceased  was'  a  member  of  a  "Black 
Hand  gang,"  and  had  thrcatoied  to  kill  him 
unless  he  paid  over  a  certain  amount,  the  ex- 
clusion of  an  anonymous  letter 'received  by  de- 
fendant about  a  year  before  the  killing  which  he 
claimed  was  a  Blade  Hand"  communication, 
considering  its  remoteness  and  the  lack  of  any 
evidence  to  connect  deceased  therewith,  was  not 
error. 

19.  Cbiminai,  Law  <8=»413(1)  —  Evidence  — 
Self-Sebvingi  Declabationb. 

Where  the  fact  that  defendant  had  surren- 
dered himself  and  given  up  his  pistol  to  an  oiBcer 
of  the  law  within  an  hour  after  the  shooting  was 
in  evidence,  the  trial  court  did  not  err  in  refus- 
ing to  allow  defendant  to  be  interrogated  or  in 
declining  to  admit  other  evidence  as  to  his  self- 
serving  declarations  at  that  time. 

20.  HoMioiDK  <=»334— Ha  bmt.bhh  Ekbob— Bx- 

TEBSAIk 

In  a  trial  for  murder,  where  certain  matters, 
standing  alone,  do  not  show  reversible  error,  but 
several  matters  do  and  together  present  a  dear 
case  of  mistrial,  the  court  will  reverse. 

21.  Cmminal  Law  «=»1144(13)— Dbmonstba- 
■nvE  Evidence — Review. 

Where  witnesses  by  the  action  of  their  hands 
or  otherwise  undertook  to  indicate  time,  space, 
distance,  etc.,  counsel  elidting  such  evidence 
should  have  an  intelligible  explanation  placed 
on  the  record  so  that  such  testimony  may  be 
understood  on  review  ;  otherwise  the  court  must 
give  them  the  interpretation  supi>orting  the 
verdict 

Appeal  from  Court  of  Oyer  and  Terminer, 
Beaver  County. 

Dominic  Prlndpattl  was  convicted  of  mur- 
der in  the  first  degree,  and  sentenced  to  be 
electrocuted,  and  he  appeals.  Reversed,  with 
a  venire  fadas  de  novo, 

Arg:ued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKBR,  FRAZER,  and  WAL- 
LING, JJ. 

Jolm  B.  McClure,  Charles  R.  May,  and  Har- 
old F.  Reed,  all  of  Beaver,  for  appellant 
Lonis  E.  Graham,  Dist.  Atty.,  and  Frank  H. 
Laird,  both  o<  Beaver,  for  the  Common- 
weal tli. 

MOSCHZISKER,  J.  The  defendant,  Domi- 
nic Prlndpatti,   appeals  from  a  Judgment 


sentendng  blm  to  be  dectrocnted  for  com- 
mitting mnrder  of  the  first  d^ree.  The  evi- 
dence presents,  inter  alia,  the  following  facts: 
Prlndpatti  and  the  deceased,  one  Tony  Amo- 
deo  had  for  abont  eight  fuonths  lived  in  the 
same  boarding  house.  On  Sunday  evening, 
February  18, 1917,  the  defendant  and  several 
others  were  assembled  in  the  dining  room  of 
this  abode,  when,  a  little  after  7  o'clock,  Amo- 
deo  walked  in  and  remarked  to  one  Joe  Spita- 
ro,  "I  want  to  say  something  to  yon,"  at  the 
same  time  beckoning  htm  to  follow.  The  two 
walked  out  into  the  yard  and  stopped  eight 
feet  from  the  kltdien  door.  They  had  been 
standing  thus  about  two  minutes,  the  noise 
from  a  passing  train  rendering  conversation 
impossible,  when  Prindpattl  appeared,  and, 
without  uttering  a  word,  shot  Amodeo.  Then, 
in  qui(&  order,  a  second  shot  was  fired,  both 
bullets  entering  the  head  of  the  victim,  who 
died  at  once.  Shortly  after  this,  when  the 
body  of  the  deceased  was  examined,  a  stiletto 
was  found  fastened  to  a  belt  hook  under  hia 
dothes,  three  loaded  cartridges  were  discov- 
ered in  his  trouser  pockets,  a  razor  in  an  in- 
side coat  pocket,  and  a  pistol  was  handed 
to  the  man  who  was  engaged  in  making  the 
examination  by  an  unknown  onlooker  who 
ai^Nirently  picked  it  up  near  the  spot  where 
the  dead  'body  lay.  Immediately  following 
the  shooting,  Prlndpatti  returned  to  the 
house  and  said  to  his  sister,  who  was  the 
landlady,  "I  killed  liim,  I  am  going  to  sur- 
render to  the  officers  and  the  court,  because 
he  wanted  to  Idll  me;"  and  on  the  same  eve- 
ning defendant  gave  himself  up  to  a  constable, 
to  whom  he  handed  over  his  gun.  There  is 
no  conflict  of  testimony  on  the  above  facts. 

Spitaro,  the  only  eyewitness  to  the  alleged 
crime,  said  that  before  the  shooting  cook 
place  Amodeo  had  his  hands  in  his  overcoat 
IK>ckets;  but,  when  asked  the  question,  "Did 
you  see  anything  in  his  hands?"  he  replied, 
"No,  sir;  it  was  too  dark."  When  Prlndpatti 
took  the  stand  in  his  own  defense,  he  stated 
that,  four  or  five  minutes  after  Amodeo  had 
d^arted  with  Spitaro  he,  the  defendant,  left 
the  room  for  the  purpose  of  going  to  the  toilet 
in  the  back  yard;  that  as  soon  as  the  kitchen 
door  dosed  behind  him  he  saw  Spitaro  and 
Amodeo  standing  together,  the  latter  with 
both  hands  in  his  overcoat  pockets;  that, 
"when  he  [Amodeo]  seen  me,  he  pulled  his 
hand  np  this  way  [Indicating],  and  I  seen  his 
revolver."  Then  the  witness  immediately 
added,  "When  I  seen  that  [Amodeo's  revolv- 
er], I  pulled  my  revolver  out  and  shot."  In 
answer  to  the  next  question  accused  said  he 
was  "so  scared"  when  he  fired  the  first  shot 
that  "a  minute  or  two  minutes  afterwards" 
he  fired  a  second. 

The  foregoing  references  to  the  testimony 
and  brief  review  of  the  material  facts  are 
BUfflcienc  to  enable  one  to  understand  dearly 
the  several  matters  before  us  for  determina- 
tion. 
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We  gathw  from  offers  of  proof,  requests 
for  chaxge,  and  other  such  matter  upon  the 
record  that  the  defense  the  accused  endeavor- 
ed to  stand  upon,  but  wbldi,  owing  to  a  series 
of  adverse  rulings,  was  not  fully  developed, 
is  as  follows:  That  Amodeo  had  conversed 
with  defendant  on  Friday,  February  9,  1917, 
nine  days  prior  to  the  killing,  and  on  that 
occasion  the  deceased  said  "he  was  a  member 
of  the  'Black  Hand  gang"  sent  over  to  New 
Oalllee  to  murder  the  defendant,"  for  the 
reas<Hi  that  the  latter  previously  had  killed  a 
member  of  that  org:anlzation;  that  be  (Amo- 
deo), however,  "could  fix  the  matter  up,  and 
prevent  the  defendant  from  being  killed,  if  he 
would  pay  him  the  sum  of  |200,  and  that  if 
he  did  not  pay  the  deceased  the  sum  of  $200, 
he  would  kill  the  defendant";  that,  there- 
upon defendant  became  frightened,  and  prom- 
ised to  give  Amodeo  the  $200  on  the  next  pay 
day,  which  occurred  six  days  before  the  date 
of  the  killing;  that  defendant  "had  knowledge, 
at  the  time  of  the  shooting  and  prior  thereto, 
deceased  was  a  member  of  the  'Black  Hand 
gang,'  and  that  defendant  knew  and  believed 
the  'Black  Hand  gang'  was  a  society  of  men 
who  extort  money  from  people  under  threat 
of  killing" ;  further,  that  defendant  believed 
if  he  did  not  give  Amodeo  the  $200  which  he 
demanded  the  latter  would  kill  him;  that 
four  days  prior  to  the  shooting  defendant,  be- 
ing in  fear,  went  to  see  a  constable  in  the 
neighborhood,  and  told  the  latter  of  the 
threat  to  kill,  for  the  purpose  of  obtaining 
lawful  protecdon.  In  short,  the  defense  was 
that,  while  at  the  moment  of  the  shooting 
Prindpatti  int^ided  to  kill  Amodeo,  yet  such 
intention  was  Instantaneously  impelled  by  the 
former's  belief  that  he  was  in  imminent  dan- 
ger of  death,  or  it  was  the  result  of  a  passion 
of  fear,  influenced  by  Amodeo's  previous 
threats,  but  immediately  caused  by  the  sight 
of  the  pistol  tn  the  bands  of  the  deceased. 

Fragments  of  this  defense  were  permitted 
in  evidence;  bnt,  in  the  main,  accused  was 
not  givoi  an  opportunity  properly  to  present 
his  side  of  the  case.  EUs  counsel  repeatedly 
endeavored,  by  formal  offers  and  speciflc 
questioning,  to  introduce  the  fact  that  Prln- 
clpattl  was  "afraid"  of  Amodeo,  "frightened" 
and  "scared"  because  of  the  latter's  threat 
to  kill  him,  together  with  the  detailed  dr- 
cumstances  attending  this  threat  He  also 
offered  to  prove  Amodeo's  connection  with 
the  so-called  "Black  Hand  sodety"  and  what 
that  body  was  thought  by  the  accused  to  be, 
its  velcked  objects,  etc.  Furthermore,  he  ten- 
dered evidence  that  the  night  of  the  killing 
was  the  first  and  only  opportunity  that  "de- 
ceased had  to  do  defendant  barm,"  proposing 
to  give  details  as  to  the  latter's  whereabouts 
from  the, time  of  the  threat  to  the  date  of  the 
alleged  crime,  in  order  to  corroborate  this 
last  offer.  Finally,  counsel  for  defendant 
pn^ered  testimony  concerning  the  action  of 
his  client  three  or  four  days  prior  to  the  date 
of  the  alleged  crime  in  going  to  a  local  con- 
Stable  to  ask  for  protection,  this  latter  offer 


being  made  "for  the  purpose  of  showing  that 
defendant  attempted  to  pursue  his  legal  rem- 
edy in  reference  to  the  threats,  likewise  for 
the  further  purpose  of  showing  that  he  fear- 
ed the  deceased  and  was  afraid  he  would 
carry  out  his  threat  to  kill  him."  The  ac- 
cused should  have  been  given  a  fair  oppor- 
tunity to  substantiate  all  of  these  offers  by 
evidence. 

[1]  As  to  the  rlj^t  to  present  evid^ce 
concerning  the  alleged  threats  by  the  deceas- 
ed and  their  effect  upon  defendant,  see 
Wharton  on  Homidde  (2d  Ed.)  S§  610-611; 
Henry  on  Pennsylvania  Trial  Evidence,  p. 
33;  21  Oyc.  893,  par.  "e";  Underbill  on  Crim- 
inal Evidence,  |  326;  Com.  v.  Garonchoskle, 
251  Pa.  247,  253,  96  Aa  613 ;  Com.  v.  Curdo. 
216  Pa.  380,  66  AQ.  792;  and  Com.  v.  KeUer, 
191  Pa.  122,  132,  43  AQ.  198.  On  the  defend- 
ant's right  to  prove  his  state  of  mind,  either 
by  his  own  or  other  competent  testimony,  see 
Com.  V.  Wooley,  259  Pa.  249,  251,  102  Atl. 
947;  21  (^c.  889,  par.  "b";  and  oidnion  by 
Rice,  P.  J.,  In  Com.  v.  Hadett,  14  Pa.  Super. 
Ct  852,  369. 

[2-S]  So  far  as  defendant's  offers  rdating 
to  the  "Black  Hand  society"  and  Amodeo's 
C(Hinection  therewith  are  concerned,  in  Com. 
V.  Varano,  258  Pa.  442,  446,  102  Atl.  131,  we 
recently  said  that,  when  suffldent  reason 
2xists  therefor,  an  inquiry  such  as  here  at- 
tempted is  permlsalble;  and  In  Common- 
health  V.  Curdo,  216  Pa.  880,  65  AU.  792,  a 
2ase  somewhat  like  the  one  at  bar,  we  grant- 
2d  a  new  trial  because  a  defense  of  the  same 
general  character  as  the  one  now  before  us 
was  not  given  due  or  proper  Judldal  con- 
ilderatlon  at  the  trial  there  under  review. 

Since  the  district  attorney,  apparently  In 
the  hearing  of  the  Jury,  repeatedly  objected 
to  defendant's  offers  to  prove  that  he  was 
afraid  of  the  deceased,  placing  his  objections 
upon  the  express  ground  that  the  two  men 
were  sleeping  and  eating  in  the  same  honse 
from  the  time  of  the  alleged  threat  to  the 
date  of  the  killing,  the  accused  was  entitled 
to  an  opportunity  to  show  that,  notwith- 
standing he  had  a  common  abode  with  Amo- 
deo, the  night  the  shooting  took  place  was,  in 
fact,  the  first  chance  the  latter  had  to  do  him 
harm.    See  21  Cyc.  954,  par.  ','d." 

When  we  come  to  consider  defendant's  en- 
deavor, whether  hpnest  or  (Otherwise,  to 
secure  the  protection  of  the  law,  it  appears 
that  dtu-ing  the  course  of  the  trial  the  dis- 
trict attorney  more  than  once  stated,  ap- 
parently in  the  hearing  of  the  Jury,  that,  it 
threats  were  made  against  the  accused,  in- 
stead of  undertaking  to  secure  his  own  safe- 
ty, he  Should  have  gone  to  a  proper  officer  of 
tie  law  for  protection ;  therefore  the  prison- 
er had  the  rlg^t  to  show  that  he  had  en- 
deavored  to  do  that  very  thing,  and  this  even 
though,  by  mistake,  he  applied  to  the  wrong 
offldal. 

Finally,  In  connection  with  the  several 
matters  under  immediate  consideration,  al- 
beit the  alleged  threats  l^  Amodeo  against 
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tbe  defendant  were  made  at  least  nine  days 
before  the  killing,  tliat  fact,  nnder  tbe  dr- 
cnmstancea  of  this  case,  does  not  destroy 
their  relevancy  on  the  ground  of  remoteness. 
Com.  V.  Salyards,  158  Pa..  601,  27  Atl.  893; 
21  Cy&  892,  par.  V. 

((]  Perhaps  some  of  the  rulings  assigned 
as  error  were  partly  cured  by  the  subsequent 
admission  of  testimony  originally  refused; 
but  the  result  of  these  rulings  was  unduly 
and  prejudicially  to  hamper  the  presentation 
of  the  defense;  and,  so  for  as  we  are  able 
to  see^  this  was  due  to  a  failure  fully  to 
ke^  in  mind  certain  applicable  rules  of  law, 
particularly  those  dealing  with  the  subject  of 
previous  threats  and  their  possible  control- 
ling affect  upon  the  mind  of  the  person 
against  whom  directed,  and  those  relevant  to 
the  legal  and  psychological  distinctions  be- 
tween justifiable  homicide  and  voluntary 
manslaughter.  In  the  latter  connection  we 
recently  said: 

"The  dividing  line  between  eelf-defense  and 
this  character  of  manslaughter  (voluntary, 
brought  about  through  the  influence  of  a  pas- 
sion of  fear)  seems  to  be  the  existence,  as  the 
moving  force,  of  a  reasonably  founded  belief  of 
either  imminent  peri]  to  life  or  great  bodily 
harm,  as  distinguished  from  the  inffnence  of  an 
nncontrollaUe  fear  or  terror,  conceivable  as  ex- 
isting, but  not  reasonably  justified  by  the  imme- 
diate drcumstances.  If  the  circumstances  are 
both  adequate  to  raise  and  sufficient  to  justify 
a  belief  in  the  necessity  to  talce  life  in  order  to 
save  one's  self  from  such  danger,  where  tlie  be- 
lief exists  and  is  acted  upon,  the  homicide  is  ex- 
cusable upon  the  theory  of  self-defense;  *  *  • 
while,  if  the  act  is  committed  under  the  influence 
of  an  uncontrollable  fear  of  death  or  great  bodily 
harm,  caused  by  the  circumstances^  bat  without 
the  presence  of  all  the  ingredients  necessary  to 
excuse  the  act  on  the  ground  of  self-defense^  the 
killing  is  manslaughter."  Com.  v.  Colandro,  231 
Pa.  348,  362,  80  Atl.  6T1,  674. 

[7]  In  the  case  at  bar,  the  trial  judge, 
when  ruling  upon  offers  of  evidence,  seems 
to  have  entirely  overlooked  the  fact  that 
these  offers  ex  necessitate  brought  Into  the 
case  the  element  of  manslaughter  through 
fear.  Apparently  the  trial  was  conducted 
cpon  the  theory  that  the  deceased  was  not 
accused  by  the  defendant  of  any  actual  men- 
acing action  at  the  time  of  or  Immediately 
before  the  killing;  hence  the  latter's  alleged 
fear  rested  upon  no  suflScient  foundation; 
but  this  Ignored  the  testimony  of  defendant 
that,  when  be  came  out  of  the  kitchen  door. 
Just  before  the  shooting,  Amodeo  turned 
toward  Mm,  at  the  same  moment  drawing  a 
revolver  which  he,  the  prisoner,  saw  in  the 
hands  of  the  deceased.  This  fact,  by  itself, 
would  not  be  sufficient  to  show  a  provocation 
which  would  justify  killing  In  self-defense, 
or  even  such  a  passion  of  fear  as  to  reduce 
the  alleged  crime  to  manslaughter;  but 
keeping  in  mind  the  rule  of  law  that  in  a 
case  Involving  prior  threats  one  is  "justified 
In  acting  on  a  hiostile  lOemonstratiou  of 
much  less  pronounced  character  than  if  such 
threats  had  not  preceded"  the  killing  (21 
Qyc.  893),  it  is  quite  conceivable  that,  if  the 
competent  testimony  as   to  other  relevant 


facts  ofCered  by  defendant  0.  a,  concaniiog 

prior  threats  and  the  wicked  character  of 
the  man  who  made  them,  the  latter's  con- 
nection with  the  "Black  Hand  society,"  the 
nature  of  that  society,  and  the  resulting 
fear  which  pursued  the  defendant)  had  been 
given  an  opportunity  to  be  lieard  and  consid- 
ered, the  jury  might  have  drawn  condoslons 
therefrom  favorable  to  the  defoidant,  whldi 
would  have  afTected  the  verdict 

[t-10]  As  a  witness  for  himself  the  de- 
fendant testified  he  knew  the  reputation  of 
Amodeo  to  be  that  of  a  dangerous  man,  and 
at  the  time  of  and  prior  to  the  killing  he 
feared  the  latter  because  he  believed  such 
reputation  to  reflect  his  real  character 
When  certain  other  persons  were  called  by 
defendant  to  prove  the  character  of  Amodeo, 
the  trial  judge  refused  their  testimony  ou 
the  ground  that  these  particqlar  witnesses 
had  no  personal  acquaintance  with  the  de- 
ceased. This  was  error.  It  is  not  necessary 
to  Imow  one  personally  in  order  to  have  suf- 
ficient acquaintance  with  Ids  reputation  to 
give  testimony  concerning  it;  and  this  Is  so 
whenever  one's  character  or  reputation  Is 
properly  at  issua  Here  the  reputation  of 
the  man  killed  by  defendant  was  In.  ques- 
tion, for  Frlndpatti  claimed  that,  because 
of  the  threats  against  his  life  made  by  Am- 
odeo when.  Immediately  before  the  killing, 
he  saw  the  pistol  in  the  latter's  hand,  this, 
coupled  with  his  knowledge  of  the  reputa- 
tion of  the  deceased  as  a  "Black  Hander" 
and  dangerous  man,  raised  a  fear  In  de- 
fendant's mind  which  influenced  Iilm  to  shoot 
at  once  for  hiS  own  protection.  21  Gyc.  889, 
par.  "c,"  and  page  956,  par.  II;  UnderbUI 
oa  Otimlnal  EMdence,  p.  386,  §324.  Of 
course,  it  is  always  essential  that  <me  whose 
character  is  at  issue  shall  be  properly  idoi- 
tlfied  by  tliose  called  to  testify  concerning 
it,  80  that  tbe  court  may  be  satisfied  no  mis- 
take occurs  regarding  the  identity  of  the 
person,  but,  after  this  is  made  sure,  then 
the  proof  of  reputation  Is  subject  to  the 
same  rules  of  evidence  as  prevail  when  es- 
tablishing the  character  of  a  defendant  or 
any  one  else.  Underbill  on  Criminal  Evi- 
dence, S325.  Before  leaving  this  branch  of 
the  case,  it  is  but  fair  to  state  that,  so  far 
as  the  assignments  show,  the  witnesses  in 
question  were  asked  concerning  the  reputa- 
tion of  Amodeo  only  as  "a  bad  and  danger 
ous  man."  Strictly  this  might  be  objection- 
able, because  the  word  "violent,"  or  its 
equivalent,  is  not  used;  but  the  ground  up- 
on which  the  testimony  was  excluded,  L  e., 
lack  of  personal  acquaintanceship  with  de- 
ceased, was  clearly  wrong. 

[11]  An  Italian  was  produced  by  the  de- 
fendant, and  the  offer  made  to  show  that 
this  witness  had  been  told  by  Amodeo  that 
he,  tbe  latter,  had  been  sent  to  kill  Prlnci- 
patti  and  would  do  it  at  his  first  <q)portuni- 
ty;  further,  that  the  witness  had  communi- 
cated these  facts  to  tbe  def aidant     This 
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man,  however,  reused  to  testify  unless  all 
other  Italians  were  removed  from  the  room, 
dalmlng  he  was  afraid  vengeance  would  be 
visited  upon  him  If  his  testimony  were  heard 
by  them.  Upon  objection  from  the  district 
attorney  the  trial  Judge  said: 

"The  court  is  of  opinion  that  it  does  not  have 
the  power  to  grant  the  application;  therefore 
the  objection  to  so  doing  is  sustained." 

"a;  request  of  this  character  Is  within  the 
discretion  of  the  trial  judge,  and  had  the 
court  below.  In  the  exercise  of  Its  discretion, 
refused  the  one  at  bar,  we  would  be  loath  to 
characterize  such  a  ruling  as  reversible  er- 
ror; but  clearly  In  the  present  Instance  the 
judge  was  wrong  In  ruling  that  he  had  no 
power  to  grant  the  application.  Archbold's 
Criminal  Practice  l&  Pleading  (8th  Ed.)  vol 
1,  p.  539,  n.  1;  Bishop's  New  Criminal  Pro- 
cedure, vol.  |1.  881188-1190;  12  Cyc.  546. 

[I  J]  Daring  the  course  of  the  trial  certain 
character  witnesses  admitted  on  cross-ex- 
amination that  two  or  three  years  prior 
thereto  they  had  heard  Prindpattl  accnsed 
of  killing  another  man;  but  In  that  connec- 
tion the  district  attorney  admitted  that  "the 
grand  jury  ignored  the  bill  against  the  de- 
fendant." It  Is  alleged  the  representative 
of  the  commonwealth.  In  summing  up,  said 
to  the  jnry: 

That  "three  years  before  the  defendant,  Dom- 
inic Principatti,  had  in  cold  blood  killed  a 
man,  that  it  is  true  the  grand  jury  disregarded 
the  bill,  and  that  unfortunately  the  district  at- 
torney was  a  party  thereto." 

If  made,  these  remarks  were  highly  Improp- 
er; there  being  no  testimony  in  the  case 
that  defendant  had  "In  cold  blood  killed  a 
man,"  or  that  the  bill  relating  to  the  alleged 
crime  had  been  ignored  at  the  Instance  of 
the  district  attorney.  We  take  it  for  granted, 
however,  that  no  sncfa  mistake  will  occur  at 
the  next  trial ;  hence  it  Is  unnecessary  fur- 
ther to  discuss  the  matter. 

[1  J,  14]  Several  of  the  assignments  criticize 
the  charge  upon  the  ground  that  It  either 
omits  all  reference  to  or  contains  no  sufficient 
instructions  upon  the  various  important  mat- 
ters which  came  before  the  Jury  at  trlaL  We 
shall  briefly  refer  to  such  of  these  as  we 
deem  material.  The  trial  Judge  said  nothing 
about  the  threats  which  Amodeo  is  alleged  to 
have  made  against  the  defendant,  or  their 
possible  effect  upon  the  mind  of  the  latter; 
further,  he  did  not.  In  his  general  charge,  suf- 
ficiently refer  to  or  discuss  the  evidence  as 
to  the  dangerous  character  of  the  deceased, 
nor  did  be  point  out  its  bearing  upon  the  de- 
fense set  up  by  the  accused.  Although  these 
omissions  are  possibly  corrected  by  the  affirm- 
ance of  certain  of  the  tatter's  requests,  at  the 
next  trial  all  such  material  matters  should  be 
spedflcally  referred  to  In  the  body  of-  the 
charge.  Moreover,  at  that  time  the  trial  judge 
should  be  careful  not  only  to  state  all  appro- 
priate rules  of  law,  but  to  point  out  their  rele- 
vancy with  sufficient  explidtness  to  enable  the 
Jury  tntelllgently  to  apply  the  law  to  the  facts 


as  It  may  find  the  latter  to  be.  Com.  v.  Smith, 
221  Pa.  S52,  663,  70  Atl.  860;  Meyers  y.  Oom., 
83  Pa.  131, 143,  Paxson,  3. ;  Com.  v.  Colandro, 
231  Pa.  843,  356,  80  Atl.  671. 

[1 5,  1 8]  In  this  connection  It  Is  particularly 
Important  that  the  learned  court  below  shoold 
not  overlook  the  relevant  rules  of  law  and  dis- 
tinctions to  be  kept  In  mind  when  considering 
the  case  from  the  aspects  of  self-defense  and 
manslaughter,  respectively,  as  pointed  out  in 
Oom.  V.  Colandro,  supra ;  and,  if  the  fact  that 
the  defendant  had  been  accnsed  of  killing  an- 
other man  is  again  brought  forward  in  the 
same  way  as  at  the  last  trial,  the  Jnry  should 
be  instructed  as  to  the  relevancy  of  the  testi- 
mony upon  that  subject,  and  that  Inquiry  con- 
cerning the  matter  is  permitted  only  for  the 
limited  purpose  of  "ascertaining  the  opportu- 
nities, sources,  and  extent  of  the  knowledge 
of  the  respective  witnesses  on  the  point  of  the 
general  reputation  of  the  defendant,  and  not 
to  show  that  defendant  was  probably  guilty 
of  the  other  ofTenses."  Com.  v.  Colandro,  su- 
pra, 231  Pa.  at  page  866,  80  Atl.  at  page  675. 

[17]  It  appears  that  Prlndpattl's  face  Is 
badly  scarred  on  both  sides,  and  that  these  < 
ngly  blemishes  are  plainly  visible.  Counsel 
for  defoidant,  fearing  that,  through  a  mlsim- 
derstanding  as  to  the  source  of  his  client's 
dlsflgrurement,  the  Jury  might  become  preju- 
diced against  the  latter,  offered  to  show  that 
this  came  about  through  no  fault  of  his  own. 
To  enter  upon  such  an  investigation  might 
lead  to  collateral  issues  that  would  seriously 
confuse  a  trial ;  hence  we  cannot  say  error 
was  committed  In  the  refusal  of  the  present 
offer. 

[1 1]  The  accused  tendered  In  evidence  an 
anonymous  letter  received  by  him  on  May  1, 
1916,  almost  a  year  before  the  killing,  which 
he  claimed  to  be  a  "Black  Hand"  communica- 
tion. We  have  read  the  epistle  in  question, 
and,  considering  Its  remoteness  from  the  day 
of  the  crime  and  the  la<^  of  any  evldoice  to 
connect  the  deceased  therewith,  we  cannot 
say  that  its  exclusion  was  error. 
[1 9]  The  fact  that  Prindpattl  surrendered 
himself  and  gave  up  his  pistol  to  an  officer  of 
the  law  within  an  hour  after  the  shooting, 
was  put  in  evidence;  but  the  trial  Judge  did 
not  err  in  refusing  to  permit  the  defendant  to 
be  Interrogated,  or  In  declining  to  let  In  other 
evidence  concerning  his  self-serving  declara- 
tions at  that  time. 

[20]  There  are  20  assignments,  covering 
more  than  30  printed  pages.  We  do  not  deem 
it  necessary  spedfically  to  refer  to  each  of 
these,  but  have  suffldently  reviewed  those  of 
importance.  Many  of  them,  standing  alone, 
do  not  show  reversible  error ;  but  several  do, 
and  together  they  present  a  clear  case  of  mis- 
trlaL  Were  the  matters  of  complaint  all  of  a 
minor  diaracter,  we  would  be  disinclined, 
considering  the  evidence  against  the  accused, 
to  set  aside  the  present  Judgment;  but  so 
much  harmful  error  Is  called  to  our  attention 
that.  If  the  right  to  due  and  lawful  trial  Is  to 
be  maintained,  we  must  reverse. 
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The  defendant  may  not  be  able  to  substan- 
tiate his  yarions  offers  of  proof,  or  the  Jurors 
may  disbelieve  the  testimony  with  reference 
thereto,  if  prodnced,  or,  If  believed,  they  may 
not  draw  the  inferences  or  condnsions  there- 
frcnn  that  he  contends  for,  in  fact,  they  may 
entirely  discredit  his  version  of  Amodeo's  ac- 
tions immediately  before  the  shooting,  as 
possibly  the  Jurors  did  at  the  last  trial ;  but 
nevertheless  the  defendant  is  entitled  to  have 
his  testimony  as  to  what  took  place  on  that  oc- 
casion, together  with  the  relevant  evidence 
corvered  by  tihe  various  offers  which  we  have 
discussed,  received  and  properly  submitted  to 
a  Jury  for  its  deliberate  consideration,  particu- 
larly on  the  issue  as  to  whether  at  the  time  of 
the  killing  he  acted  with  malicious  delibera- 
tion or  under  other  mental  Influences  which 
might  operate  either  to  relieve  him  from  the 
charge  of  murder  or  reduce  the  offense  to 
voluntary  manslaughter. 

[21]  Flhally,  since  this  case  must  be  tried 
ac^dn,  it  may  not  be  amiss  to  suggest  that, 
wh«i  witnesses,  by  the  action  of  their  hands 
or  otherwise,  undertake  to  indicate  time, 
space,  distance,  or  anything  else,  as  several 
appear  to  have  done  at  the  last  trial,  counsel 
eliciting  the  evidence  tn  question  should  be 
careful  to  have  an  intelligible  explanation 
placed  upon  the  record,  so  that  the  testimony 
may  be  understood  on  review;  otherwise, 
whenever  the  notes  are  not  clear,  we  must 
give  them  the  interpretation  which  supports 
the  verdict.  Donnelly  v.  Lehigh  Nav.  Elec. 
Co.,  258  Pa.  680,  688,  5S&,  102  AU.  219,  and 
other  authorities  there  cited. 

All  assignments  that  show  rulings  or  in- 
structions conflicting  with  the  views  here  ex- 
pressed, '  together  with  the  twenty-ninth, 
which  complains  of  the  sentence,  are  sustain- 
ed. The  Judgment  la  reversed,  with  a  venire 
facias  de  novo. 

<261  Pa.  8B) 

WINTER  V.  JOHN  P.  BETZ  &  SON,  Limited 

(Supreme  Court  of  Pennsylvania.     March  25, 
1918.) 

MOSTOAOES    c3=>284  —  ASSUMPTIOIT    OF    MOBT- 
QAGE— PaIXUBE  TO  INFORM  AS  TO  JUDQMBNT 

ON  MoBTOAOE— Cause  op  Action. 
Plaintiff  purchased  a  saloon  property  and 
business,  and,  as  part  consideration,  assumed 
the  payment  of  the  seller's  indebtedness  to  de- 
fendant, secured  by  mortgages.  There  was  no 
evidence  that  defendant,  though  it  assisted  in 
procuring  a  transfer  of  the  license  to  safeguard 
Its  interests,  undertook  to  examine  the  title  for 
plaintiff  to  insure  him  against  incumbrances, 
and  plaintiff's  attorney  was  present  an^  had  a 
report  showing  that  the  first  mortgage  had  been 
reduced  to  judgment.  Three  years  thereafter 
the  property,  on  default  in  interest,  was  sold 
on  a  scire  facias  Issued  npon  such  judgment. 
Eeld,  the  defendant  was  not  liable  in  damages 
for  failure  to  inform  plaintiff  that  the  first 
mortgage  had  been  reduced  to  judgment 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  by  Rudolirii  Winter  against  John 
F.  Bete  &  Son,  Limited,  for  failure  to  In- 


form plalntifl  that  a  first  mortgage  on  prem- 
ises purchased  from  a  third  party  had  been 
reduced  to  Judgment  Verdict  for  plaintiff 
for  12,600,  and  defendant  appeals.  Revers- 
ed, and  Judgment  entered  for  defendant. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZEB,  and  WAL- 
LING, JJ. 

Frank  H.  Warner,  of  Philadelphia,  for  ap- 
pellant Owen  J.  Roberts  and  Howard  E. 
Heckler,  both  of  Philadelphia,  for  appellee. 

POTTER,  J.  In  the  month  of  June,  1912, 
the  plaintiff,  Rudolph  Winter,  purdiased  from 
C.  J.  Donnelly,  Jr.,  a  piece  of  real  estate  sit- 
uated at  Eighteenth  and  Courtland  streets, 
Philadelphia.  He  purchased  also,  the  saloou 
bustness  conducted  at  that  place  by  Mr.  Don- 
nelly, and  secured  a  transfer  of  the  license. 
As  part  of  the  consideration  paid  for  the  sa- 
loon, he  assumed  payment  of  an  Indebtedness 
of  $3,000  due  from  Donnelly  to  John  F.  Betz 
&  Son,  Limited,  the  defendant.  Actuated,  no 
doubt,  by  a  desire  to  safeguard  Its  own  in- 
terest in  the  matter,  the  defendant  firm,  in 
consequence  of  an  Inquiry  -from  plaintiff, 
placed  him  in  communication  with  Donnelly, 
and  assisted  In  procuring  a  transfer  of  the 
license,  and  in  arranging  for  the  conveyance 
of  the  real  estate,  The  plaintiff  complains 
that  the  represoitative  of  the  defendant 
firm.  In  explaining  to  him  the  terms  upon 
which  the  purchase  could  be  made,  informed 
him  that  the  premises  were  subject  to  two 
mortgages,  one  of  $4,000  and  another  of 
$2,000  but  did  not  tell  him  that  proceedings 
bad  been  Instituted  upon  the  first  mortgage 
by  which  It  had  been  reduced  to  Judgment 
It  is  upon  what  plaintiff  regards  as  defend- 
ant's failure  to  discharge  a  duty  it  owed  to 
him  in  this  respect  that  he  bases  his  claim  to 
recover  damages  in  this  case. 

We  can  find  in  the  record  no  evidence  that 
defendant  undertook  to  examine  the  title  to 
the  premises  for  the  plaintiff,  or  to  insure 
him  against  incumbrances  other  than  those 
specifically  mentioned.  And,  even  if  it  had 
undertaken  to  do  so,  it  is  by  no  means  clear 
that  defendant  would  be  entitled  to  any 
greater  degree  of  accuracy  than  was  admit- 
tedly expressed  in  the  statement  with  re- 
spect to  the  incumbrances  upon  the  property. 
The  Hen  of  a  mortgage  is  not  merged  In 
that  of  a  Judgment  upon  a  scire  facias  issued 
thereon.  Helmbold  v.  Man,  4  Whart  410. 
The  lien  of  the  first  mortgage  here  In  ques- 
tion was  no  greater  and  no  less  in  amount 
after  the  Judgment  had  been  entered  upon 
the  scire  facias  than  it  was  before.  The  ac- 
tual amount  of  the  Indebtedness  was  truly 
reported  to  plaintiff  by  defendant.  True  it 
is  that,  after  the  Judgment  upon  the  scire 
facias,  an  execution  might  promptly  have 
been  issued,  but  that  was  not  done  in  this 
case,  and  upon  that  score  plaintiff  ha?  no 
reason  to  complain.    The  record  shows  that 
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Che  real  estate  was  conveyed  to  plaintiff  by 
Donnelly,  la  a  deed  dated  Jnne  10,  1912,  In 
which  there  was  a  redtal  that  the  convey- 
ance was  made  subject  to  the  payment  of 
two  mortgages,  one  for  ^,000,  and  one  for 
$2,000.  The  first  mortgage  was  due,  accord- 
ing to  Its  terms,  in  about  six  months  from 
that  date,  or  upon  November  22,  1912.  But, 
as  stated  above,  presumably  for  failure  to 
pay  Interest,  a  writ  of  sdre  facias  had  been 
Issued  and  prosecuted  to  Judgment.  It  ap- 
peared, however,  that  when  Winter  took  ti- 
tle to  the  real  estate,  all  costs  and  overdue 
Interest  had  been  paid  upon  the  Judgment, 
leaving  the  even  sum  oC  $4,000  due  thereon. 
The  final  settlement  of  the  transaction  was 
made  at  the  oBko  of  defoidant's  attorney  at 
a  meeting  at  which  were  present  the  vendor, 
the  purdiaser,  the  attorney  for  the  building 
association  wfaldi  held  the  second  mortgage^ 
and  the  attorney  for  tiie  defendant  The 
deed  was  prepared  by  the  attorney  for  the 
building  association,  who  also  procured 
seardies  showing  the  Incumbrances  upon  the 
title.  He  had  the  report  with  him  which 
showed  that  the  first  mortgage  had  been  re- 
duced to  Judgment  In  the  course  of  the 
settlement  Mr.  Winter  paid  this  attorney  for 
his  services  in  preparing  the  deed,  and  for 
having  it  recorded,  and  for  the  cost  of  the 
searches.  There  would  seem  to  have  been  no 
reasonable  excuse  for  failure  upon  the  part 
of  Winter  to  understand  at  that  time  that 
the  searches  showed  the  first  mortgage  had 
been  reduced  to  Judgment.  The  attorney 
representing  him  in  the  settlement  could 
readily  have  made  the  fact  plain  had  Winter 
shown  any  lack  of  understanding.  The  re- 
sponsiblll^  for  that  cannot  be  Justiy  placed 
upon  the  defendant.  But  aside  from  any 
question  as  to  the  accuracy  of  the  statements 
made  to  Winter  with  respect  to  the  first 
mortgage,  it  Is  apparent  that  any  loss  which 
plaintiff  may  have  suffered  was  due  entirely 
to  his  own  neglect  to  pay  the  Interest  upon 
the  Indebtedness  which  be  assumed.  After 
meeting  his  obligation  in  this  respect  during 
a  period  of  two  years,  he  defaulted  In  pay- 
ment of  the  interest  in  December,  1914,  and 
the  owner  of  the  mortgage  then  called  for 
the  payment  of  the  principal.  Dvoi  then  an 
ezt^ision  of  six  months'  time  was  given  him, 
and  it  was  not  until  the  following  June 
that  the  property  was  sold  at  sheriff's  sale 
upon  a  writ  of  levari  facias  Issued  upon  the 
Judgment.  We  have  then  the  fact  that  when 
plaintiff  bought  the  property  he  assumed 
payment  of  a  mortgage  which  he  knew  he 
might  be  required  to  pay  In  full  at  any  time 
after  November  22,  1912;  but  Instead  of 
juaklng  prompt  payment  of  the  Interest  due 
In  December,  1914,  and  gaining  thereby  a 
ccmtinued  Indefinite  extension  of  time  for 
tiie  ixiyment  of  the  principal,  he  defaulted 
and  brought  upon  himself  the  foreclosure. 
It  is  Idle  to  discuss  the  question  raised  by 


counsel  tor  appellee  as  to  whetiier  or  not  the 
reducing  of  the  mortgage  to  Judgment  roi- 
dered  it  more  dlfitoilt  to  sell.  Plaintiff-  did 
not  own  the  mortgage,  nor  was  It  und«r  his 
control.  It  was  not  at  his  disposal.  Hts  ob^ 
ligation  required  him  to  discharge  the  ln< 
debtedness  which  he  had  assumed.  If  he 
lacked  the  funds  to  do  this,  Qie  obvious  pro- 
ceeding was  to  obtain  a  new  loan  from  some 
other  source.  It  does  not  appear  that  h» 
applied  to  defendant  for  any  assistance  in 
any  sudi  effort ;  and.  If  he  had  done  so,  de- 
fendant was  under  no  obligation  to  grant  it 
In  no  aspect  in  which  the  plaintiff's  case 
may  properly  be  viewed  are  we  able  to  dis- 
cern any  merit 

The  first  and  second  assignments  of  error 
are  sustained,  and  the  judgment  Is  reversed, 
and  la  here  entered  for  the  defendant 

cm  Pa.  1) 
FLETOHBB  ▼.  WILMINGTON  STBAM« 
BOAT  CO. 

(SuprMne  Court  of  Pennsylvania.     March  18, 
1918.) 

1.  Sbiffino     ^»166(1)— Navioation— Foo— 
Caution. 

Unusual  caution  is  required  of  those  la 
diarge  of  vessels  passing  throuKh  a  fog. 

2.  Shipping   «=»166(5)— Injttbt  to   Passkn- 

OBB — StKAICBOAT    COIXISION— QnXBTION    FOB 

Jdbt. 
In  an  action  by  a  passenger  upon  defend- 
ant's steamboat  for  personal  Injnry  resulting 
from  a  collision  between  it  and  a  ferryboat  in 
a  dense  fog,  where  there  was  testimony  that 
the  master  of  defradant's  steamboat  failed  to 
observe  the  navigation  rules  established  for 
boats  passing  In  a  river,  heli,  that  defendant's 
negligence  was  for  the  jury. 

3.  Damaoeb  «=s>167— Pebsonai,  Injitbt— Evi- 
dence. 

In  an  action  for  personal  injury,  the  admis- 
sion of  evidence  as  to  the  present  value  of  money 
for  different  periods  of  expectancy  based  upon 
total  disability  was  not  erroneous,  where  there 
was  evidence  of  plaintiff's  earning  power  before 
the  injury  and  that  she  was  totally  disabled  by 
the  injury. 

4.  Dauaoes  «»100— Pebsonal  Injubt— Con- 
bteuction. 

In  such  case,  if  plaintiff  was  not  totally  in- 
capacitated for  work,  but  was  able  to  do  light 
work,  the  jury  would  consider  compensation 
for  diminution  of  earning  power  instead  of  con- 
templating a  total  loss  of  earning  power. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  for  damages  for  personal  Injury 
by  Charity  Fletcher  against  the  Wilming- 
ton Steamboat  Company.  Verdict  for  plain- 
tiff for  $2,500  and  judgment  thereon,  and 
defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART,  MOSCHZISKEB,  FBAZER,  and 
WAI/LING,   JJ. 

Francis  S.  Laws,  of  Philadelphia,  for  aih 
p^ant  Victor  Frey  and  Augustus  Trssk 
Ashton,  both  of  Philadelphia,  for  appellea 
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BROWN,  C.  J.  On  the  morning  o*  An- 
gnst  27.  U16.  the  appellee  was  a  passenger 
on  a  steamboat  belonging  to  the  defendant 
company,  which  started  from  Philadelphia 
tat  Wilmington,  Del.  Shortly  after  it  left 
the  wharf,  when  it  reached  a  point  In  the 
Delaware  river  at  or  near  Mlffila  street,  it 
collided  with  a  ferryboat  which  was  neither 
owned  nor  operated  by  the  defendant  At 
the  time  of  the  collision  the  appellee  was 
sitting  on  a  camp  stool  on  one  of  the  decks 
of  the  boat.  The  collidon  threw  her  over 
or  across  the  chair  or  stool  on  which  she 
was  Bitting,  and  this  action  was  brought 
for  the  recovery  of  damages  for  the  injuries 
she  sustained.  From  the  Judgment  on  the 
verdict  in  her  favor  the  defendant  has  ap- 
pealed. 

[1,2]  "tbe  question  of  the  d^endant's  neg- 
ligence as  the  cause  of  the  collision  was  sub- 
mitted to  the  Jury  in  a  charge  of  which 
no  complaint  is  made  in  any  of  the  assign- 
ments of  error.  The  defendant  offered  no 
testimony.  At  the  dose  of  plaintllTs  case 
it  asked  that  a  verdict  be  directed  in  its 
favor,  on  the  ground  that  nothing  disclosed 
In  the  evidence  submitted  by  the  plaintiff 
showed  negligence  on  its  part  The  refusal 
of  this  request  and  the  overruling  of  the 
motion  for  Judgment  n<»  obstante  veredicto 
constitute  one  of  the  two  complaints  of  the 
appellant  In  support  of  this  complaint  it 
Is  urged  that  the  rules  for  the  governmoit 
of  the  movement  of  vessels  whoi  approad>- 
Ing  each  other,  wWdi'were  offered  In  evi' 
dence  by  the  plaintiff,  were  b^ng  strictly 
observed  by  the  defendant  at  the  time  ot 
the  collision,  and  it  was  not,  therefore, 
guilty  of  negligence  in  colliding  with  the 
ferryboat.  This  overlo(A8  the  testimony  of 
the  captain  of  that  boat,  and  it  was  upon 
his  testimony  that  the  case  went  to  the 
jury.  He  testified  as  to  the  movements  of 
his  boat  coming  up  the  Delaware  from 
Gloucester,  and  stated  that,  when  he  rea<9)ed 
a  point  opposite  MliBin  street  he  entered  a 
bank  of  fog;  that  he  ran  bis  boat  at  about 
4  miles  an  hour,  blowing  his  fo^om;  that 
he  beard  the  foghorn  of  a  boat  coming  to- 
wards him  in  the  fog;  that  he  was  running 
clo^  to  the  Pennsylvania  shore,  because  of 
some  obstructions  In  the  river  which  he 
wished  to  avoid;  that  after  he  had  got  in- 
to the  fog  he  saw  ahead  of  him,  and  coming 
In  his  immediate  direction,  the  steamboat 
of  the^  defendant,  between  400  and  600  feet 
up  the  river  from  him;  that  he  immediately 
blew  two  whistles,  -  which  meant  that  the 
steamboat  was  to  pass  him  on  the  left  side. 
According  to  his  testimcHiy,  the  rule  of  the 
river  as  to  the  passing  of  one  boat  by  an- 
other is  the  same  as  the  rule  of  the  road, 
and  ordinarily  boats  keep  to  the  right  In 
passing.  There  is,  however,  an  exception  to 
this,  according  to  rule  1,  article  XVIII,  of 
t)>9  pilot  nfles.    That  mle^  after  utatSng  the 


general   regulation   requiring   eadi   passing 
boat  to  keep  to  the  ri^t  provides : 

"But  if  the  courses  of  aach  veraela  are  so 
tu  on  the  starboard  of  each  other  as  not  to  be 
considered  as  meetinK  head  and  head,  either 
vessel  shall  immediately  give  two  short  and  dis- 
tinct blasts  of  her  whistle,  which  the  other  ves- 
sel shall  answer  promptly  by  two  similar  blasts 
of  her  whistle,  and  they  shidl  pass  on  the  star- 
board side  of  each  other.  The  foregoing  only 
applies  to  cases  where  vessels  are  meeting  end 
on  or  nearly  end  on,  in  such  a  manner  as  to  in- 
volve risk  of  collision." 

The  captain  of  the  ferryboat  further  tes- 
tified that  his  boat  was  in  the  position  cov- 
ered by  this  rule;  that  he  gave  the  signals 
provided  for  by  It;  that  he  received  no  an- 
swer; that  he  then  st(^)ped  his  engines  and 
gave  the  danger  signal  and  started  his  boat 
backward:  and  that  there  was  sufficient  navi- 
gable wator  on  the  right  idde  of  his  boat 
for  thef  steamboat  to  pass  him.  Instead  of 
passing  him  on  the  right  or  starboard  side, 
as  the  signal  from  the  ferryboat  indicated 
to  it  that  it  should,  it  did  not  vary  its  course, 
and  struck  the  ferryboat  on  the  port  side 
with  great  force. 

Unusual  caution  Is  required  of  those  In 
charge  of  vessels  passing  through  a  fog 
(The  Bailey  Gatzert  [D.  O.)  170  Fed.  101; 
The  Virginia  [D.C.]  203  Fed.  861);  end  In 
view  of  the  testimony  of  the  captain  of  the 
ferryboat  the*  question  of  the  ne^lgence  of 
those  in  ctiarge  of  the  steamboat  could  not 
have  been  taken  from  the  Jury.  It  was  sub- 
mitted to  them  under  the  following  correct 
instruction : 

"Did  he  [the  captain  of  the  ferryboat]  give 
these  signals  as  he  testifies,  and  did  the  City  of 
Chester  negligently,  under  its  high  measure  of 
duty  to  its  passengers,  fail  to  observe  them, 
thereby  violatmg  the  mle  of  navigation,  and  as 
a  consequence  by  its  negligence  bring  about  the 
collision?  The  first  point  submitted  by  coun- 
sel for  the  defendant  states  the  defendant's  po- 
sition here  so  accurately  as  to  the  law  that  I 
will  incorporate  it  in  my  general  charge,  and  in- 
struct you  at  this  pomt  that,  if  you  believe 
that  the  steamer  City  <rf  Chester  was  proceeding 
down  the  Delaware  river  on  the  27th  day  of 
August  1916,  upon  her  proper  course  and  in  a 
proper  manner,  that  she  was  in  charge  of  com- 
petent and  skillful  navigators,  and  was  being 
operated  and  navigated  in  a  careful,  competent, 
and  skillful  manner,  and  that  without  fault 
on  her  part  or  those  in  charge  of  her  she  was 
run  into  by  another  boat  over  which  neither 
the  defendant  nor  its  employte  had  any  control, 
then  the  defendant  was  not  responsible  for  any 
injury  resulting  to  the  i^intiff,  and  your  verdict 
must  be  for  the  defendant  That  is  correct 
gentlemen  of  the  jury,  and  I  so  instruct  yon. 
If,  howevw,  the  employes  of  the  defendant  com- 
pany were  at  all  negligent  if  they  failed  to 
recognize  the  signals  of  the  captain  of  the 
Dauntless,  if  you  believe  tiiat  he  actually  did 
give  them,  if  by  the  exercise  of  the  high  degree 
of  care  imposea  upon  them  as  common  carriers 
they  could  have  stopped  the  City  of  Chester  or 
have  done  anything  else  to  have  avoided  the  col- 
lision, then  it  was  their  duty  to  have  done  so, 
and  if  they  failed  in  that  duty,  then  they  were 
negligent,  and  their  negligence  would  impose  lia- 
bility npon  the  defendant  company  for  any  inju- 
ries suffered  by  the  plaintiff  as  a  result  of  their 
negligence." 

The  sixth  and  seventh  asslgnmenta  ot  er* 
ror  are  ffismissed. 
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[3,4]  The  first,  second,  tblrd,  fourtb,  and 
fifth  assignments  complain  of  the  court's  ad- 
mission of  evidence  of  the  present  value 
of  money  for  different  periods  of  expectan- 
cy based  upon  total  disability.  It  ai^pear- 
ed  from  the  testimony  that  before  the  plain- 
tiff was  injured  she  liad  an  earning  ca- 
pacity of  frcnn  $6  to  |7  per  week,  and  if 
there  was  evidence  from  which  the  Jury 
could  fairly  find  that  she  was  totally  dis- 
abled by  the  injuries  she  snstalned,  the  first 
five  assignments  of  error  are  without  merit. 
The  jury  could  fairly  hare  found  from  tbe 
testimony  of  the  plaintiff  herself,  and  from 
that  of  two  of  the  three  physicians  called, 
that  her  injuries  were  permanent,  totally 
depriving  her  of  earning  capacity.  From  the 
amount  of  the  verdict  returned,  in  view  of 
the  expectancy  of  the  plaintiff's  life,  the 
Jury  manifestly  did  not  find  that  she  was 
totally  disabled.  In  submitting  the  question 
of  her  total  disability  to  the  Jury,  the  learn- 
ed trial  judge  correctly  charged  as  follows: 
"If,  however,  yoa  do  not  believe  that  she  is 
totally  incapacitated  for  work,  bnt  find  as  a 
fact,  as  her  one  phTsidan  tells  you,  that  she  is 
now  able  to  do  lignt  work,  then  you  will  con- 
sider compensation  to  her,  instead  of  contem- 
SlatinK  total  loss  of  earning  power,  simply  a 
iminution  or  leBsening  of  earning  power. 

The   first   five   assignments   of  error   are 
also  dismissed,  and  the  judgmant  is  affirmed. 


(2C0  Pa.  477) 

SOMBRVILLE  v.  HILI* 

Appeal  of  MILIiER. 

(Supreme  Oonrt  of  Pennsylvania.     Mareh  11, 
1918.) 

1.  EXECTTTION  4=3247— Sbxbist's  SAI.B— Bulk 
TO  Set  Abide— Dischabob. 

On  a  rule  to  show  cause  why  a  sheriff's  sale 
of  realty  should  not  be  set  aside,  it  appeared 
that  petitioner  was  the  holder  of  tiie  legal  title, 
subject  to  the  control  of  trustees;  that  previous 
to  the  sale  the  trustees  petitioned  for  a  stay  of 
the  writ,  and,  before  being  advised  of  the  dis- 
charge of  the  rule  the  sheriff  annotmced  that  the 
property  wonld  not  be  sold ;  and  that  when  sub- 
sequendy  notified  of  the  court's  action,  and  on 
request  of  counsel  for  the  parties  in  execution, 
he  sold  the  property,  the  attorney  representing 
the  trustees  in  the  petition  to  stay  the  sale  bid- 
ding on  the  property,  though  not  for  the  trustees, 
and  making  no  protest  against  tbe  sale,  and  that 
petitioner  did  not  complain  in  their  behalf,  but 
on  his  own  behalf,  as  the  real  and  registered 
owner,  though  he  did  not  offer  to  bid  or  secure 
a  purdiaser  at  a  higher  price.  Held,  that  tbe 
rule  was  properly  discharged. 

2.  BxEcTTTioN  <S=»249  —  Shebot'b  Sale  —  Db- 
scBimoN  OF  Pbopebtt. 

That  the  description  of  property  advertised 
by  a  sheriff  for  sale  contained  a  technioil  mis- 
statement of  the  street  numbers  was  not  such  an 
irregularity  as  would  justify  the  setting  aside  of 
the  sale,  where  the  premises  were  otherwise 
properly  described. 

3.  Appeal  and  Erbob  €=»083(3)  —  SETTiNa 
Abide   Shebift's   Sau;  —  Discbetion   of 

CotJBT. 

The  setting  aside  or  refusing  to  set  aside  a 
sheriff's  sale  on  execution  is  in  tbe  sound  dis- 
cretion of  the  court  below,  and  its  decree  wUl 


not  be  reversed,  without  a  dear  abuae  of  discre- 
tion. 

Appeal  from  Court  of  (Common  neas^  Phil- 
adelphia County. 

Action  by  Anna  M.  Somerville  against 
Thomas  D.  Hill.  From  an  order  discharg- 
ing a  rule  to  show  cause  why  a  sheriff's  sale 
of  real  estate  should  not  be  set  aside,  Gerald 
F.  Miller  appeals.    Afllirmed. 

Argued  before  POTTTBE,  STBWAB.T, 
MOS(}HZISKEB,  FRAZBR,  and  WAUUNO, 
JJ. 

Orataam  0.  Woodward,  of  Philadelphia, 
for  appellant  Frands  V.  Godfrey,  of  Phil- 
adelphia, for  appellee. 

FBAZER,  3.  [1]  Oerald  F.  Miller,  as  pe- 
titioner, appeals  from  the  tiCtLoa  of  tbe  court 
below  in  discharging  a  rule  to  shqw  cause 
why  he  should  not  be  permitted  to  intervene 
as  a  party  defendant,  and  why  a  sheriff's 
sale  of  real  property  should  not  be  set  aside 
because  of  the  misdescription  of  the  premis- 
es in  the  sheriff's  advertisement,  and  the  mis- 
leading announcement  at  the  sale,  alleged 
to  have  resulted  in  an  inadequate  price  be- 
ing received  for  the  property. 

Appellant  averred  he  was  the  real  and  reg- 
istered owner  of  the  premises  in  question. 
That  he  was  the  r^stered  owner  is  admit- 
ted in  the  answer;  it  is  denied,  however,  he 
was  the  real  owner,  and  the  evidence  shows 
he  was  merely  the  holder  of  the  legal  title 
on  behalf  of  his  father,  who  was  one  of  the 
executors  and  trustees  under  the  will  of 
Peter  J.  Tieman,  to  whom  the  property  had 
been  devised  in  trust.  A  mortgage  covering 
the  premlsea  at  the  death  of  Tieman  had 
previously  been  foreclosed,  and  the  pr(^>erty 
bought  by  Hill,  the  defendant,  who  executed 
a  new  mortgage  to  plaintiff,  upon  which  the 
present  proceedings  were  begun  to  enforce 
payment  After  title  was  taken,  and  the 
mortgage  executed  by  Hill,  the  property 
was,  for  some  reason  not  made  dear,  trans- 
ferred to  appellant,  to  hold,  as  stated  by  hU 
counsel,  "up<u  the  trusts  contained  in  Peter 
J.  Tleman's  will,"  for  which  estate  appel- 
lant's father,  David  J.  Miller,  was  a  trus- 
tee. 

From  tbe  foregoing  statement  of  facts  it 
seems  the  interest  of  appellant  in  the  prop- 
erty was  as  holder  of  the  legal  title,  subject 
to  the  direction  and  control  of  the  trustees, 
one  of  them  his  father.  Previous  to  the  sale 
the  trustees  presented  a  petition  to  the 
court  below,  asking  that  the  writ  be  stayed 
pending  tbe  determination  of  certain  litiga- 
tion in  the  orphans'  court  which  petition 
the  court  dismissed  on  the  morning  of  the 
sale,  ^e  sheriff,  having  received  notice 
of  the  application  to  stay  the  sale,  immedi- 
ately before  beginning  the  sales  of  the  va- 
rious properties,  and  before  b^ng  advised 
of  tbe  discharge  of  the  rule  by  the  court 
announced  tbe  property  in  question  wonld 
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not  at  that  time  be  offered  for  gale.  Before 
the  premises  were  reached  on  the  list,  how- 
ever, the  sheriff  was  notlfled  of  the  court's 
action,  and,  counsel  for  plaintiff  and  for 
defendant  In  the  execution  Joining  in  a  re- 
quest that  the  sale  be  proceeded  with,  he 
then  offered  the  property  for  sale.  EMdenee 
was  produced  to  show  that  In  the  meantime 
persons  intending  to  bid  on  the  property 
had  left  the  room  and  were  not  present  when 
the  sale  took  place.  The  attorney  who  rep- 
resented the  trustees  In  the  petition  to  stay 
the  sale  was  in  the  courtroom  and  bid  on 
the  property,  stating,  however,  he  did  so 
on  behalf  of  another  client,  and  not  as  the 
representative  of  the  trustees.  He  also  tes- 
tified he  made  no  protest  against  the  sale, 
and  considered  the  trustees  had  discharged 
their  duty  in  attempting  to  secure  a  postpone- 
ment Ttie  trustees  are  not  here  complain- 
ing, nor  is  appellant  complaining  on  their 
behalf,  but  on  his  own  behalf,  as  real  and 
registered  owner.  It  may  be  doubted  wheth- 
er appellant  has  shown  such  interest  in  the 
property  as  entitles  him  to  Intervene  on  his 
individual  behalf,  and  especially  is  this  so 
as  he  does  not  claim  to  act  on  behalf  of 
those  who  have  the  beneficial  interest 

[2]  Neither  does  it  appear  that  the  de- 
8crli>tlon  was  calculated  to  mislead  bidders. 
The  property  alleged  to  have  been  insuffi- 
ciently described  consisted  of  a  lot  on  which 
was  built  a  three-story  brick  house  and  a 
two-story  brick  stable.  On  the  books  of  the 
board  of  revision  of  taxes  the  house  is  No. 
240»,  and  the  stable  Nos.  24U-2417  Cedar 
street  In  advertising  the  premises  they 
were  properly  described  by  metes  and 
bounds,  but  the  numbers  were  given  as 
"24(»-ll-13  Cedar  street,"  Instead  of  "2409- 
11-13-15-17  Cedar  street"  The  evidence 
failed  to  show  that  there  were  In  fact  any 
numbers  on  the  property,  except  on  the 
house,  which  was  No.  2409. 

This  case  falls  within  Home  Buyers  B. 
&  Ia  Ass's  v.  Peterman,  25.^  Pa.  418,  421,  98 
Atl.  619,  620,  where  premises,  described  as 
messuage,  in  fact  consisted  of  a  three-story 
brick  store,  with  two  upper  fioors  suitable 
for  apartments,  and  also  a  garage.  The 
court  below  held,  in  an  opinion  adopted  on 
appeal,  that  as  "the  dimensions  of  the  lot 
are  correct  the  property  is  a  comer  prop- 
erty, so  that  the  garage  was  visible  to  any 
one  inspecting  it,  and  no  allegation  ap- 
pears in  the  petition  that  any  buyers  were 
deterred  from  bidding,  and  the  person  who 
makes  the  objection  does  not  allege  that 
she  had  no  knowledge  of  the  sale,  and  there 
is  no  offer  on  the  part  of  the  petitioner, 
either  Individually  or  as  trustee,  to  make  any 
bid  at  a  sale,"  the  nde  °was  properly  dis- 
charged. In  the  present  case  it  is  difficult 
to  see  how  the  omission  of  the  additional 
street  numbers  could  have  misled  any  one, 
in  view  of  the  situation   of  the  property, 


the  notice  of  the  Improvements,  and  the  fact 
that  the  only  number  on  the  main  building 
was  2409.  The  additional  numbers  In  the 
advertisement  gave  notice  that  more  than 
the  single  building  was  Included  In  the  sale. 

A  discussion  at  length  of  the  Irregularity 
In  the  sale,  by  reason  of  the  announcement 
that  the  premises  would  not  be  sold  and  the 
subsequent  sale  thereof,  becomes  unneces- 
sary, as  It  does  not  appear  appellant  was 
harmed  thereby.  The  evidence  offered  to 
show  that  following  the  announcement  of 
a  postponement  of  the  sale  by  the  sheriff,  in- 
tending bidders  left  the  room,  is  not  con- 
vincing. Furthermore,  appellant  makes  no 
offer  to  bid  or  secure  a  purchaser  at  a  high- 
er price,  merely  averring  he  is  informed  and 
believes  that  upon  a  resale  the  property 
would  bring  approximately  $8,000.  This  is 
not  enough.  Snyder  v.  Snyder,  244  Pa.  331, 
90  Atl.  717. 

Appellant  not  only  failed  to  establish  to 
the  satisfaction  of  the  court  below  that  he 
possessed  sufficient  interest  to  enable  him  to 
intervene,  but  also  failed  to  produce  suffi- 
cient evidence  of  a  material  misdescrip- 
tion and  an  irregularity  resulting  in  the  sale 
of  the  property  at  a  less  price  than  would 
otherwise  have  been  obtained.  We  can  find 
no  such  error  in  the  record  as  would  Justify 
a  reversal. 

[3]  Setting  aside  or  refusing  to  set  aside 
a  sheriff's  sale  is  in  the  sound  discretion  of 
the  court  below,  and  the  decree  of  that  court 
will  not  be  reversed,  in  absence  of  clear 
abuse  of  discretion.  Chase  v.  Fisher,  239 
Pa.  645,  86  Atl.  1094;  Snyder  y.  Snyder, 
244  Pa.  331,  90  AU.  717;  Watkins  v.  Jus- 
tice, 256  Pa.  37,  100  AtL  488. 

The  Judgment  is  affirmed. 

TWER8KY  V.  PBNNSTLVANIA  R.  00. 

(Supreme  Court  of  Pennsylvania.     March  IS, 
191&) 

1.  Oabbubs  ^=>3S3(1)  —  Injt7rt  to  Passen- 

QEB— CONTBIBUTORT  NEOUGENCE. 

A  passen^r  who,  though  there  was  no  pre»- 
sure  from  behind,  walked  bo  close  to  the  passen- 
ger in  front  of  her  that  she  was  not  able  to  sec 
the  open  space  between  the  car  platform  and  the 
station  platform  into  which  she  fell,  was  guilty 
of  contributory  negligence  and  could  not  re- 
cover. 

2.  Gabbiebs  €=3280(1)  —  Safett  of  Passen- 
OEBS— Station. 

The  duty  of  a  carrier  rises  no  higher  than 
to  make  and  keep  its  stations  safe  for  persons 
exercising  ordinary  care. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  to  recover  damages  for  personal 
injury  by  Rebecca  Twersky  against  the  Penn- 
sylvania Railroad  Company.  Verdict  for 
plaintiff  for  $2,800,  motkm  for  Judgment  n. 
o.  v.  denied,  and  Judgment  thereon,  and  de- 
fendant appeals.    Reversed. 
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Argned  befoiiB  POTTBB,  STEWART, 
MOSCHZISKEB,  FBAZEB,  and  WAI<- 
LING,  J  J. 

Francis  B.  Blddle  and  Sbarswood  Brinton, 
iMtb  of  Philadelphia,  for  appellant.  William 
Morgan  Montgomery,  Samuel  R.  Lazowick, 
and  E.  Clinton  JShoads,  all  of  Phlladelplila, 
for  appellee. 

STEWART,  J.  On  the  afternoon  of  the 
3d  of  July,  1915,  the  plalntlfr,  a  middle-aged 
woman,  unescorted,  was  a  passenger  on  one 
of  defendant  company's  trains,  her  destina- 
ti<Hi  being  North  Philadelphia,  where  she 
intended  to  alight  She  had  boarded  the 
train  at  New  Tork,  and  had  arrived  on 
schedule  time,  4 :45  p.  m.  The  passenger  sta- 
tion at  this  point  is  provided  with  a  raised 
platform,  which  is  on  a  level  with  the  plat- 
form of  the  car  when  the  train  stops.  The 
car  platform  is  a  trapdoor  which  Is  let  down 
when  the  car  stops,  and  the  door  of  the  car 
Is  opened  for  the  discharge  of  the  passengers. 
There  is  always,  in  such  cases  where  the  sta- 
tion plailorm  is  elevated,  somewhat  of  a 
space  between  the  station  platform  and  the 
car  platform.  This  is  required  in  order  to 
give  sufficient  clearance  to  passing  trains. 
On  arrival  at  North  Philadelphia  station 
plaintiff  left  her  seat,  and,  with  two  or  three 
other  passengers  walking  in  advance  of  her, 
she  proceeded  out  to  the  platform  of  the  car. 
When  about  to  step  from  this  platform  over 
to  the  station  platform  she  encountered  thd 
open  space  between  the  platforms,  which  she 
had  not  previously  observed,  and  into  which 
she  stepped  with  one  of  her  feet,  with  the 
result  that  she  received  the  injury  of  which 
she  complains,  and  for  which  she  claimed  to 
recover  damages  in  the  present  action,  re- 
ferring the  accident  to  negligence  of  the  de- 
fendant company  in  failing  to  provide  for 
passengers  at  this  point  a  safe  means  of  exit 
from  the  car.  As  the  case  was  submitted  to 
the  jury  it  presented  two  questions  of  fact 
for  their  determination:  First,  the  question 
of  negligence  of  the  defendant ;  and,  second, 
the  question  of  plaintiff's  contributory  negli- 
gence. Both  Issues  were  found  in  favor  of 
the  plaintiif,  and  a  verdict  in  her  favor  was 
accordingly  rendered.  A  motion  for  judg- 
ment for  defendant,  on  the  whole  record,  non 
obstante,  was  refused,  and  judgment  on  the. 
verdict  was  directed.  To  this  order  of  the 
court  exception  was  taken,  and  it  is  made 
the  subject  of  defendant's  fifth  assignment 
of  error,  the  only  assignment  necessary  to 
be  here  considered. 

[1, 2}  Whether  in  the  light  of  the  evidence 
the  defendant  came  short  of  its  legal  duty, 
which  is  to  so  construct  and  maintain  its 
platforms  in  the  condition  that  they  may  be 
nsed,  without  danger,  by  a  passenger  exer- 
cising ordinary  care  (Graham  v.  Penna.  Co., 
ISO  Pa.  149,  21  AtL  151, 12  L.  R.  A.  293),  is  a 
question  in  regard  to  which  there  may  be 
4lTersity  of  view ;  but  that  question  calls  for 


no  consideration  here,  inasmuch  as  the  plain- 
tlfTs  testimony  discloses  in  unmistakable  way 
contributory  negligence  on  her  part.  In 
broad  daylight,  with  her  eyes  open,  herself 
unincumbered  with  baggage  of  any  character, 
with  entire  freedom  of  limb,  with  nothing 
requiring  haste  on  her  part,  she  apparently 
walked  this  platform  with  as  much  uncon- 
oem  and  indifference  for  her  own  safety  as 
one  would  walk  the  floor  of  his  own  domicile 
with  which  he  was  familiar.  She  did  not  sea 
this  open  space  between  the  platforms,  into 
which  she  stepped  until  atter  she  had  been 
extricated  therefrom.  She  says  that  if  she 
had  Been  It  she  would  have  avoided  it.  But 
why  did  she  not  see  it?  The  only  answer 
that  can  be  made  is  that  she  did  not  see  it 
because  she  did  not  look.  This  is  her  own 
explanation:  When  advancing  on  the  plat- 
form toward  the  open  space,  she  was  follow- 
ing  some  three  or  four  passengers  who  had 
left  the  car  before  she  did.  The  one  passen- 
ger immediately  in  her  front  was  a  woman 
wearing  a  trailing  dress  and  carrying  a  suit 
case.  Plaintiff  was  so  close  to  this  woman 
that  she  could  not  see  the  open  space  had 
she  looked  directly  down.  Whether  the  trail- 
ing dress,  or  the  suit  case,  or  both  interfered 
is  a  matter  about  which  she  was  somewhat 
indefinite  in  her  statement,  but  she  leaves  it 
in  no  doubt  that  she  attributes  her  failure 
to  observe  the  open  space  as  due  wholly  to 
the  circumstance  that  she  was  following  too 
closely  upon  the  passenger  next  In  advance 
of  her  to  admit  of  her  looking  down.  She 
makes  ao  complaint  that  this  person  was 
detaining  her,  or  that  there  was  pressure  by 
those  following  her,  nor  does  she  suggest  any 
reason  whatever  why  she  could  not  at  her 
own  pleasure  have  increased  the  distance  be- 
tween herself  and  the  passenger  in  front. 
The  insufficiency  of  the  excuse  she  gives  for 
not  seeing  the  open  space  becomes  apparent 
when  it  is  considered  that  with  knowledge  of 
the  fact  that  because  of  her  position,  so  close 
behind  the  woman  walking  next  in  advance 
of  her,  she  was  prevented  from  seeing  what 
lay  directly  in  her  path,  she  chose  to  retain 
that  position  when  there  was  nothing  requir- 
ing her  so  to  do.  A  moment's  delay  on  her 
part  would  have  prejudiced  nothing,  and 
would  have  enabled  her  with  a  mere  look  to 
take  in  the  whole  situation  with  respect  to 
her  own  safety.  All  that  we  have  said  is 
derived  from  the  plaintiff's  own  testimony, 
and  it  leaves  it  not  open  to  question  that  her 
own  want  of  ordinary  care  was  a  contribut- 
ing factor  in  the  accident.  The  duty  resting 
on  the  railroad  company  rises  no  higher  than 
to  make  and  keep  its  stations  safe  for  per- 
sons exercising  ordinary  care.  When  Injury 
results  to  any  one  who  fails  in  this  regard, 
the  law  charges  the  injury  to  the  party's 
heedlessness  as  the  proximate  causa 

Defendant's  motion  for  Judgment  noa  ob> 
stante  should  have  prevailed. 

The  Judgment  is  reversed. 
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(UT  Uc.  E59) 

BEBMA.y  V.  LANOLET. 

(Supreme    Jadicial    Conrt    of    Maine.      Jane 
17,  191&) 

Salxs   9s>89$— AcnoK  VOB  Pubohase  'iiov- 

«T— NONBTIIT. 

In  assumpeit  to  ceoover  port  of  agreed  price 
of  an  automobile  in  view  of  plaintiff's  pleadings 
and  contentions  that  there  was  a  written  con- 
tract that  the  aatomobile  should  be  in  good 
condition  when  delivered,  and  that  the  vendor 
should  keep  the  car  in  repair,  a  breach  by  de- 
fendant and  rescission  by  plain<±S,  it  was  error 
to  nmsnit  plaintiff. 

Exceptions  from  Superior  Court,  Andros- 
coggin County. 

Action  by  Mark  Barman  against  B.  P. 
Langley.  Judgment  for  defendant,  and  pialn- 
tUt  excepts.    Exceptions  enistalned. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  and  PHILBROOK,  JJ. 

Benjamin  L.  Berman,  of  Lewlston,  and  Ja- 
cob U.  Berman,  of  Portland,  for  plaintiff.  J. 
O.  Cbabot,  of  Lewlston,  for  defendant 

PER  CURIAM.  This  Is  an  action  of  as- 
sumpsit to  recover  $800  paid  by  tlie  plaintiff 
as  part  of  the  agreed  price  of  one  National 
Highway  Six  automobile,  and  is  before  the 
court  oa  the  plaintiff's  exceptions:  (1)  To 
tbe  ruling  of  the  presiding  Justice  excluding 
the  contract  between  the  parties;  and  (2) 
an  order  of  nonsuit. 

The  declaration  contained  four  counts,  the 
first  two  alleging  a  breach  of  warranty  In  the 
Bale  of  the  automobile,  the  third  for  money 
had  and  received,  and  the  fourth  the  general 
omnibus  count,  with  the  specification: 

"That  under  the  latter  the  plaintiff  will  rely 
upon  the  evidence  to  be  introduced  under  counts 
1  and  2  in  this  declaration,  as  constituting 
grounds  for  the  rescission  of  his  contract,  and 
that  the  evidence  to  be  introduced  und£r  these 
counts  will  amount  to  a  resdssion  of  his  con 
tract,  and  thereby  entitle  him  to  recover  the 
money  paid  by  him  on  account  of  said  automo- 
bUe." 

The  plaintiff  in  his  brief  abandons  the  first 
count,  and  as  to  the  second  says: 

"Plaintiff  under  this  count  does  not  seek  to  en- 
force the  contract;  he  does  not  attempt  to 
recover  damages  for  its  breach.  Nor  does  he 
attempt  to  enforce  his  i4ghts  nnder  it.  But. 
on  the  contrary,  he  says  the  sealed  contract 
has  been  terminated,  ended,  and  as  a  result  of 
Its  termlnatiota  the  defendant  is  unjustly  en- 
riched and  has  of  the  plaintiff's  money  tbe  sum 
«f  S800.  Plaintiff  offers  the  sealed  contract  in 
evidence,  not  to  support  his  claim  for  damages 
for  its  breach,  but  to  prove  the  status  of  the 
parties,  and  to  show  the  circumstances  under 
which  the  defendant  unjustly  came  into  posses- 
sion of  his  money." 

Tbe  contract  In  QQestlon  contained  the 
usual  clause  that  the  automobile  to  be  dellv- 
«red  should  be  "In  good  order  and  condition," 
and  a  further  and  final  proTlslon  "that  the 
vendor  shall  keep  said  car  in  repair  for  the 
term  of  one  year  from  this  date  on  account 
of  any  Imperfections  In  the  construction  of 


said  car  at  time  of  ddlvery  to  said  purdiaser 
or  his  agent"  The  contract  Is  printed  In 
the  record.  The  only  provisions  of  moment 
here  are  as  quoted  ahova 

A  perusal  of  the  evldwce  in  the  cas^  in 
view  of  the  plaintiff's  pleadings  and  conten- 
tion that:  (1)  There  was  a  written  contract 
between  the  parties;  (2)  that  the  contract 
contained  the  provision  that  the  automobile 
should  be  In  good  order  and  condition  when 
delivered;  (3)  that  tbe  vendor  shall  keep 
said  car  In  repair  for  the  term  of  one  year, 
etc;  and  (4)  that  the  contract  was  broken 
by  the  defendant  and  for  that  reason  re- 
scinded by  the  plaintiff — persuades  us  that  In 
directing  a  nonsuit  tbe  trial  judge  erred.  The 
questions  Involved  were  nearly,  If  not  quite 
all,  properly  for  the  jury,  and  not  for  the 
court    The  entry  must  be: 

Exceptions  sustained. 


ROLFB  T.  LEWISTON,  A.  ft 


(U7  He.  66S) 
W.  ST.  RT. 


(Supreme    Judicial    Court    of    Maine.      July 
14,  l»ia) 

Affeai,  and  Ebbob   $=s>1002  —  Rcvibw  — 
Vbbdict.  y 

A  verdict  on  conflicting  evidence  wlU  not 
be  disturbed. 

On  Motion  from  Supreme  Judicial  Court; 
Androscoggin  County,  at  Law. 

Action  by  Abble  J.  Rolfe  against  the  Lew- 
lston, Augusta  &  Watervllle  Street  Ball- 
way.  On  motion  for  new  trial  before  the 
law  court    Motloa  granted  conditionally. 

Argued  before  (XtRNISH,  a  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORIRILL,  JJ. 

Clifford  &  Clifford,  of  Lewlston,  for  plain- 
tiff. Newell  &  Woodside,  of  Lewlston,  for 
defendant 

PER  CURIAM.  This  Is  an  action  to  re- 
cover damages  caused  by  the  alleged  negli- 
gence of  employes  of  the  defendant  in  negli- 
gently starting  a  car  of  defendant,  on  Court 
street,  in  Auburn,  whereby  the  plaintiff  was 
thrown  to  the  pavement  and  sustained  inju- 
ries. The  case  cornea  before  tbe  law  court 
upon  motion  for  a  new  trial  spedfyling  tbe 
usual  grounds. 

The  testimony  was  conflicting;  the  ac- 
count given  by  the  plaintiff  and  her  witness- 
es would.  If  believed,  warrant  a  verdict  In 
her  favor;  on  the  other  hand,  the  testimony 
of  the  defendant's  witnesses  would  warrant 
the  opposite  conclusion.  In  weighing  this 
conflicting  evidence,  the  opportunity  of  the 
jury  to  see  and  hear  the  witnesses,  to  com- 
slder  their  appearanoe  and  demeanor  on 
the  stand,  and  to  judge  of  the  spirit  with 
which  they  testlfiad,  must  have  been  of 
great  assistance  In  arriving  at  a  correct  de- 
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clalon;  and  we  cannot  say  that  upon  the 
question  of  UabiUtjr  th^  c(Hicluslon  was 
clearly  wrong. 

Upon  the  question  of  damages,  however, 
we  think  the  Jury  have  exceeded  the  amount 
which  will  afford  full  and  Just  compensa- 
tion. VpoD,  a  careful  consideration  of  the 
evidence  we  conclude  that  the  following  en- 
try should  be  made: 

Motion  grantfed,  unless  within  80  (Says 
after  thla  decision  Is  received  by  the  clerk 
of  courts  for  Androscoggin  county,  the  plain- 
tiff remit  all  of  the  verdict  In  excess  of  $.7S0; 
In  which  case,  motion  overruled. 


(in  Me.  66S) 

OBRABO  T.  LBWISTON,  A.  &  W.  ST.  RT 

(Supreme    Judicial    Court    of    Maine.      Jul} 
14,  1918.) 

Appeai.  aitd  Bbbob   «=>O60(1)  —  Ibbubs  ov 
Fact. 
The  Supreme  Judicial  Court  will  not  in- 
terfere with  verdict  of  jury  nnlera  manifestly 
wrong. 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Katherine  J.  Oerard  against  the 
Lewlston,  Augusta  &  WatervlUe  Street  Rail- 
way. Verdict  for  plaintiff.  On  motion. 
Motion  overruled,  and  verdict  sustained. 

Argued  before  CORNISH,  (X  J.,  and 
SPE5AR,  HANSON,  PHILBROOK,  DUNfN, 
and  MOR  aiLU  J  J. 

Seth  May,  of  Lewlston,  for  plaintiff.  New- 
€il  ft  Woodslde,  of  Lewlston,  for  defendant 


PER  CURIAM.  Action  to  recover  dam- 
ages for  personal  Injuries.  No  questions  of 
law  were  reserved  for  consideration  by  the 
court  In  addition  to  a  general  d«iial  of 
liability,  and  a  dalm  that  the  damages 
awarded  were  excessive,  the  defendant  also 
depended  upon  a  release  under  seal,  execut- 
ed by  the  plaintiff,  which  purported  to  be 
an '  acknowledgmoit  of  satisfaction  of  dam- 
ages. The  plalntifTs  reply  is  that  the  re- 
lease was  prematurely  obtained,  was  mis- 
understood by  her  when  she  signed  It  and 
was  obtained  under  circumstances  amount- 
ing to  a  fraud,  la  view  of  her  mental  and 
physical  condition  at  the  time  when  the  al- 
leged release  was  g^ven.  These  claims  of 
the  plaintiff  were  strenuously  denied  by  the 
defendant  All  these  issues  of  fact  were 
submitted  to  the  Jury,  and  we  cannot  say 
that  their  finding  was  so  manifestly  wrong 
as  to  call  for  Interference  by  this  court  On 
the  contrary,  the  court  Is  of  <^lnion  that 
Che  verdict  was  amply  Justified  and  the  dam- 
ages exceedingly  moderate. 

Motion  overruled. 


(T  Boyce,  U3) 
STATE  V.  ALAMANIO. 

(Court  ot  General  Sessions  of  Delaware.    New 
Castle.    May  7, 1918.) 

Adultebt  e=>l— What  CowBTXTunta. 

Under  Rev.  Code  1915,  I  4788a  (29  I«ws 
Del.  c.  264),  amending  Rev.  Code  1915,  |  4788, 
a  single  person  having  sexual  intercourse  with 
a  martied  person  is  guilty  of  adultery. 

[Ed.  Note. — For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Adnltery.] 

RICE,  J.,  sitting. 

David  J.  Reinhardt,  Atty.  Gen.,  and  Percy 
Warren  Green,  Deputy  Atty.  Oen.,  for  the 
State.  Caleb  B.  Burchenal,  of  Wilmington, 
for  accused. 

Vincenso  Alamanle  was  indicted  for  adul- 
tery, under  Code,  §  4788a,  29  Laws  of  Dela- 
ware, 854,  amending  Rev.  Code  1916,  §  4788. 
On  general  demurrer  to  the  indictment  I>e> 
murrer  overruled. 

It  was  urged:  That  the  unlawful,  volun- 
tary sexual  intercourse  between  two  persons 
of  opposite  sexes,  only  one  of  whom  la  mar- 
ried, as  in  this  case,  the  offense  of  adultery 
Is  committed  by  the  married  party  only  and 
not  by  the  unmarried.  State  v.  Chafln,  80 
Kan.  653,  108  Pac.  143;  Com.  v.  Lafferty, 
6  Grat  (Va.)  672;  Miner  v.  State^  68  HI.  69; 
Cook  V.  State,  11  Ga.  54,  56  Am.  Dec  410; 
Helfrlch  v.  Com.,  S3  Pa.  68;  In  re  Cooper, 
162  Cal.  81,  121  Pac.  31& 

That,  under  the  facta  dlsdosed  by  the 
indictment,  the  unmarried  party  is  never 
deemed  to  have  committed  adultery,  except 
the  statute  clearly  embraces  both  parties,  as 
in  State  v.  Mahan,  81  Iowa,  122,  46  N.  W. 
865,  and  In  re  Smith,  2  OkL  163,  37  Pac. 
1099. 

That  the  statute  under  which  the  accused 
is  Indicted  does  not,  in  a  case  like  this,  ex- 
pressly provide  that  both  parties  are  guilty 
of  adultery. 

For  the  state  it  was  contended  that  the 
statute  embraces  the  unmarried  as  well  as 
the  married  party. 

RICE,  J.,  dellvffling  the  opinion  of  the 
court: 

The  indictment  In  this  case  charges  the 
defendant  Vincenzo  Alamanio  with  adultery 
In  the  following  language: 

"The  grand  inquest  for  the  state  of  Delaware, 
and  the  body  of  New  Castle  coun^,  on  their 
oath  and  amnnatimi,  respectively,  do  present 
that  Vincenzo  Alamanio,  late  of  Wilmington 
hundred  in  the  county  aforesaid,  on  the  seven- 
teenth day  of  March  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  eighteen,  with 
force  and  arms,  at  Wilmington  hundred  in  the 
county  aforesaid,  being  then  and  there  an  un- 
married man,  did  commit  adultery  by  then  and 
there  having  carnal  knowledge  of  the  body  of  one 
Carmello  Discorao,  the  said  Garmello  Discorso 
being  then  and  there  the  wife  of  a  man  other 
than  the  said  Vincenzo  Alamanio,  to  wit  of  one 
John  Discorso,  against  the  form  of  the  act,"  etc 
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To  this  Indictment  the  defendant  demurred 
on  tbe  ground: 

"That  tbe  indictment  states  that  the  defend- 
ant is  an  nnmarried  man,  and  the  crime  of  adul- 
tery nnder  the  statutes  of  the  state  of  I>elaware 
cannot  be  committed  b?  an  unmarried  person." 

Chapter  264,  Lews  of  Delaware,  volume 
29,  which  Is  an  amendment  to  section  8,  chap- 
ter 1S3,  Rer.  Code  1015,  provides  aa  follows: 

"4788a.  Section  8a.  Adnltery  is  the  sexual  in- 
tercourse of  two  persons  either  of  whom  is  mar- 
ried to  a  third  person. 

"4788b.  Section  8b.  A  i>erson  who  commits 
adultery  is  guilty  of  a  misdemeanor." 

It  appears  from  the  statute  that  adultery 
is  defined  to  be  "the  sexual  intercourse  of 
two  persons  either  of  whcun  Is  married  to  a 
third  person,"  and  Irrespective  of  what  tbe 
common  law  may  be  with  respect  to  this  of- 
fense, or  what  It  may  be  under  the  statutes 
of  other  states,  the  court  Is  clearly  of  the 
opinion  that  nnder  our  statute  If  either  of 
two  persons  having  sexual  Intercourse  is 
married  to  a  third  person,  then  either  or  both 
of  the  parties  to  the  intercourse  may  law- 
fully be  Indicted  charged  with  committing 
the  act  of  adultery. 

Tbe  demurrer  Is  overruled. 


{91  Conn,  m) 

BBUNDRETT  v.  ROSOFF. 

(Supreme    Court    of    Srrors    of    Connecticut 
July  2S,  1918.) 

1.  EVIDERCS       «=9461(3)— Pabol  Etidenck— 

Lbasb— Descbiftion. 
In  action  against  landlord  by  tenant  of  liv- 
ing rooms  on  top  floor  for  injuries  on  stairway 
between  gronnd  floor  and  cellar,  where  there 
were  storerooms,  pared  evidence  for  plaintiff  was 
admissible  to  show  what  was  intended  to  be 
included  within  the  lease,  not  altering  terms  of 
writing. 

2.  LAHniiOBD  AND  TENANT     «=>124(1)  —  Ap> 
FUKrENAHOBS  OF  RoOKS. 

There  necessarily  passed  to  a  tenant,  with 
living  rooms  leased,  all  other,  appurtenances  pro- 
vided by  the  landlord  and  intended  by  him  to  be 
used  by  the  tenant  in  connection  with  the  rooms. 

3.  Tbial   «=s>136(3)— Scope  of  Lease— <2ue8- 
TION  OF  Fact. 

The  intention  of  landlord  and  tenant  as  to 
what  was  included  within  the  lease  was  a  ques- 
tion of  fact  for  the  jury. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Howard  J.  Curtis,  Judge. 

Action  by  James  Brundrett  against  Max 
Rosofr.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    No  error. 

Oeorge  B.  Beers  and  Claude  B.  Maxfleld, 
both  of  New  Haven,  for  appellant  Samuel 
BL  Hoyt,  of  New  Haven,  for  aivellee. 

SHUliWAY,  J.  Of  the  numerous  reasons 
of  appeal,  it  Is  apparoit  that  the  treatment 
by  the  trial  court  of  what  the  defendant  calls 
a  "vital"  question  of  fact  is  the  controlling 
question  In  this  case.  This  question  is  what 
was  the  relation  of  the  parties  with  respect 
to  the  stairway  leading  from  the  ground 
floor  of  the  building  to  the  cellar.    It  was 


clearly  shown  that  the  plaintiff  was  Injured 
while  using  this  stairway.  The  plaintiff  con- 
tended that  he  was  properly  using  this  stair- 
way, and  by  reason  of  the  defective  and  dan- 
gerous condition  of  the  stairs,  which  condi- 
tion resulted  fnHn  the  negligence  of  the  de- 
fendant, he  was  injured.  The  finding  dis- 
closes ttiat  the  plaintiff  was  a  tenant  in  a 
building  owned  by  the  defendant  The  plain- 
tiff occupied  a  itart  at  the  tnilldlng  under  a 
written  lease.  The  first  or  ground  fioor  of 
building  was  fitted  and  used  for  stores,  and 
the  floor  or  floors  above  contained  a  number 
of  apartments,  and  were  rented  for  dwellings. 
Tbe  written  lease  did  not  mentkm  tbe  cellar. 
At  the  time  the  plaintiff  was  negotiating  for 
the  lease  he  was  Informed  by  the  defendant 
that  there  was  a  cellar  in  the  building  fbr  use 
of  the  tenants,  and  that  therein  each  tenant 
had  a  compartment  for  coal,  wood,  and  goods, 
and  the  plaintiff  would  have  one  of  the  com- 
partments. After  the  plaintiff  nwved  into  the 
building  he  was  told  by  the  defendant  that 
the  compartment  In  the  cellar  designated  for 
bis  use  would  be  marked  with  bis  name,  and 
the  plaintiff  found  his  name  on  one  of  the 
compartments,  and  used  the  same  from  July, 
1910,  until  the  November,  following.  The 
cellar  was  reached  by  a  stairway  from  the 
hall  of  the  first  floor,  which  hall  and  stairway 
were  used  in  common  by  the  tenants  of  the 
buUding. 

The  court  in  the  charge  to  the  jury  stated 
that  among  the  facts  the  plaintiff  must 
prove  were  these:  First,  that  the  cellar  In 
said  building  was  used  in  common  by  the 
various  tenants^  in  connection  with  their 
apartments,  as  a  place  for  coal  and  wood 
and  other  storage,  with  consent  of  the  de- 
fendant; second,  that  the  entrance  to  said 
cellar  was  by  a  stairway  from  a  hallway  used 
in  common  by  the  tenants  In  tbe  building, 
and  that  said  cellar  stairway  was  used  in 
common  by  the  tenants  and  reserved  and  in- 
tended by  tbe  defendant  or  used  in  common  by 
the  tenants.  The  court  also  said  to  the  jury, 
as  to  the  first  fact  as  above  quoted: 

"On  the  evidence  the  plaintifF  claims  that  that 
fact  is  proven.  I  do  not  recall  any  evidence 
that  seriously  disputes  that  fact" 

As  to  the  second  fact,  the  court  said: 

"This  the  defendant  denies.  That  fact,  also( 
the  plaintiff  must  prove  by  a  fai^  preponder- 
ance of  the  evidence.  The  plaintiff  claims  that 
the  condition  of  the  cellar,  divided  up  into  com- 
partments in  connection  apparently  with  the  ten- 
ements above,  the  dumb-waiter  which  goes  from 
the  cellar  to  the  floors  above,  all  indicate  that 
the  facts  just  recited  to  you  in  this  paragraph 
are  proven.  And,  as  I  recall,  the  defendant  up- 
on ue  stand  did  not  testify  as  to  that  feature 
of  the  case.  The  plaintiff,  therefore,  claims 
that  that  fact  is  proven." 

A  refvlew  of  the  entire  evidence  now  before 
this  court  sustains  the  comment  of  tbe  court 
as  to  the  testimony,  but  the  defendant  con- 
tends that  tbe  rulings  and  charge  of  the  court 
were  erroneous  because  the  court  did  not 
charge  tbe  jury  In  accordance  with  his  re- 
quest, to  wit: 
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"If  tbepIalnUff  had  no  right  to  lue  the  stain 
under  his  contract  of  letting,  bnt  was  simply 
allowed  to  use  them  through  courtesy,  there  is 
no  liability  on  the  part  of  the  defendant" 

If  tlie  court's  trea.tmeat  of  tbe  question 
InToIved.  In  this  request  was  correct,  it  dis- 
poses of  <iU  the  questUns  raised  by  the  aj>- 
peaL 

[1-3]  First,  the  defendant  objected  to  parol 
evidence  that  the  defendant  designated  the 
apartment  In  the  cellar  tbe  plaintiff  was  to 
use  and  occupy  in  connection  with  his  tene- 
ment on  the  upper  floor.  The  ruling  of  the 
court  was  correct.  The  plaintiff  could  show 
what  was  intended  by  both  parties  to  the 
lease  to  be  Included  within  It  Bucfa  testi- 
mony does  not  alter  the  terms  of  a  written 
agreement  The  only  description  of  the  tene- 
ment contained  in  the  lease  Is  "liye  rooms  <m 
the  top  floor  of  the  building  as  living  rooms.' 
The  plaintiff  surely  could  show  what  five 
rooms  were  leased,  and  necessarily  there 
passed  with  the  rooms  all  other  appurtenanc- 
es provided  by  tbe  landlord,  and  Intraided  by 
him  to  be  used  by  the  tenant  in  connection 
with  his  occupancy  of  the  rooms.  The  inten- 
tion of  tbe  iNurtlea  was  a  question  of  fact, 
and  this  was  properly  submitted  to  the  Jury 
by  the  court  and  found  adversdy  to  the  de- 
fendant's claims.  This  finding  In  effect  dis- 
posed of  the  defendant's  contention  that  as  a 
matter  of  the  law  the  plaintiff  was  occupying 
the  ai)artment  in  the  cellar,  not  under  and  by 
virtue  of  his  lease^  but  by  the  permission  of 
tbe  landlord,  and  that  the  plaintiff  was  a 
mere  licensee.  All  of  the  claimed  errors  of 
tbe  court  binge  upon  this  ruling.  If  the 
plaintiff  was  occupying  the  cellar  and  using 
the  stairway  as  a  tenant,  all  tbe  other  rul- 
ings of  the  court  were  obviously  correct 

There  is  no  error.  The  other  Judges  con- 
curred. 

(98  Oonn.  ») 

FERRT  et  al.  v.  AliDERMAN. 

(Supreme  Court  of  Errors  of  Connecticut    July 
23,  1918.) 

1.  liAnnLOBD  xso  Tenant  4s>37  —  Lbases — 

GoNSTBUCnON. 

The  intended  meaning  of  the  language  nsed 
In  a  lease  must  control  in  Its  interpretation  and 
enforcement  if  the  words  used  are  susceptible  of 
such  meaning. 

2.  IiANDLOBD    AND  TENANT  9=»182— LEASES— 

OoNSTBUCTioN— Bent. 
Lease  providing  for  contingency  of  tenant's 
access  being  permanently  interrupt^  by  the  con- 
stmction  of  a  building,  "but  if  the  interruption, 
having  previouBly  occurred,  siiall  continne  for 
two  years  fh>m  the  date  of  the  lease  the  tenant 
will  continue  to  hire  the  entire  building"  at  a 
stipulated  rental  for  the  full  term,  bound  the 
tenant  to  pay  the  rent  for  the  entire  building 
from  a  date  two  years  after  the  interrnption  of 
bis  access  by  the  constructitni  of  a  building. 

Api>eal  Arom  City  Court  of  New  Haven; 
Samuel  B.  Hoyt,  Judge. 

Action  by  Eknily  M.  Ferry  and  others 
against  Samuel  Alderman.  Judgment  for 
plaintiffs,  and  defendant  appeals.    No  error. 


August  20,  1915,  the  plaintiffs  were  the 
owners  of  property  in  New  Haven  upon 
which  stood  two  buildings.  One  was  a  ^argo 
block  fronting  on  Chapel  street,  and  the  oth- 
er a  small  one-story  structure  in  the  rear 
of  the  block.  Access  to  the  latter  building 
could  be  had  only  by  means  of  an  alleyway 
extending  therefrom  to  the  street,  or  through 
the  front  block.  The  plaintiffs  were  neither 
owners  of  tbe  alleyway  nor  had  they  any 
other  Interest  therein  than  tbe  right  to  use 
It  until  It  should  be  built  upon.  On  that 
day  they,  as  a  result  of  prior  negotiations, 
executed  a  lease  In  writing  of  tbe  rear 
building  to  the  defendant  The  term  ended 
August  31,  1920,  and  the  stipulated  rent  was 
an  annual  one  of  $1,200,  plus  a  sum  equal  to 
10  v&e  cent  per  annum  on  any  excess  over 
$900  which  the  stipulated  alterations  should 
cost.  Ibis  rent  was  payable  In  monthly  in- 
stallments In  advance.  By  the  terms  of  the 
lease  they  agreed  to  make  sundry  improve- 
ments and  to  increase  the  height  of  the 
structure  by  tbe  addltlMi  of  a  second  story, 
and  gave  to  the  defendant  the  privilege  of 
using  tbe  alleyway  so  long  as  it  remained 
unobstructed  by  the  erection  of  a  building 
thereon.  The  defendant  thereupon  went  Into 
occupation,  using  the  lower  floor  as  a  garage 
and  the  upper,  when  completed,  as  a  work- 
shop in  connection  with  bis  tailoring  busi- 
ness. To  the  lease  was  attached  a  rider 
containing  further  stipulations  concerning 
the  payment  of  rent  which  has  been  the  oc- 
casion of  the  present  controversy.  Those 
stipulations  are  as  follows : 

"In  the  event  that  the  tenant's  access  to  the 
said  rear  building  sliall  be  permanently  inter- 
rupted by  the  construction  of  a  building  in  and 
ui)on  said  Leavenworth  alley  or  otherwise,  then 
the  tenant  at  his  option  may  thereupon  give  np 
possession  of  the  first  or  ground  floor  of  aie  said 
rear  building,  and  in  that  event  during  tiie  pe- 
riod of  this  lease,  shall  continue  to  rent  and  hire 
tbe  second  story  of  the  said  building  at  a  rents) 
of  thirty-five  dollars  ($36)  per  month,  or  at  his 
option  th»  tenant  may  continue  to  occupy  the 
entire  rear  building  at  a  rental  of  eighty-three 
dollars  and  thirty-three  cents  ($83.33)  per 
month ;  bnt  if  the  said  interruption  shall  occur, 
or  having  previously  occurred,  shall  continue^ 
after  two  years  from  the  date  hereof,  the  t^umt 
will  nevertheless  continue  to  hire  tbe  said  entire 
rear  building  at  a  rental  of  $1,000  per  year.  In 
that  event  permission  is  hereby  -  given  to  sub- 
lease a  portion  thereof  to  a  tenant  whose  iMisi- 
ness  shall  not  be  objectlonal>le  or  prejudicial  to 
other  tenants  of  the  building  No.  962  Chapel 
street  and  who  shall  be  reasonably  satisfactory 
to  the  landlords,  provided  that  his  occupancy  of 
the  premises  for  ue  purpose  for  which  they  may 
be  nsed  by  him  shall  not  increase  the  rate  of  in- 
surance on  the  said  rear  building  or  the  front 
building,  Na  902  Chapel  street  or  their  con- 
tente." 

During  December,  191B,  the  owners  of  the 
alleyway  began  the  erection  of  a  building 
covering  it.  Thereupon  the  plaintiffs, 
through  their  attorneys,  wrote  the  defendant, 
calling  his  attention  to  that  fact,  and  asking 
him  to  notify  the  plaintiffs'  agent  in  charge 
of  the  property  whether  he  desired  to  exer- 
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else  the  option  and  to  oontinne  to  occupy  tbe 
entire  bnlldlng.  The  defendant  on  the  same 
day  wrote  the  agent,  saying  that  he  did  not 
care  to  occupy  the  ground  floor  any  longer, 
but  would  continue  to  rent  the  upper  floor  as 
theretofore.  The  ground  floor  was  already 
vacated,  and  has  not  since  been  used  by  the 
defendant.  He  has  continued  his  use  of  the 
upper  floor  to  the  present  timei.  August  1, 
1917,  the  plaintiffs  sent  the  defendant  a  bill 
for  the  current  month's  rent,  made  out  at 
the  rate  of  ^  from  the  1st  to  the  20Ch  of 
the  month,  and  of  $83.38  for  the  remainder 
of  the  month.  The  defendant's  refusal  to 
pay  at  a  higher  rate  than  $36  per  month  re- 
sulted In  the  bringing  of  this  action,  which 
was  forthwith  commenced. 

The  defendant  answered,  setting  up  the 
terms  of  the  lease  and  the  fbct  of  his  elec- 
tion thereunder  In  bar  of  a  recovery  In  ex- 
cess of  $35,  and  asked  by  way  of  counter- 
claim that  the  lease  be  reformed  by  the 
striking  out  of  the  paragraph  quoted  of  the 
words  "or,  having  previously  occurred,  shall 
continue,"  so  that  It  should  conform  to  what 
was  alleged  to  be  the  understanding  and  in- 
tention of  the  parties.  In  support  of  the 
prayer  for  reformation  the  counterclaim  al- 
leges that  at  the  time  the  lease  was  drawn 
it  was  distinctly  imderstood  and  agreed  be- 
tween the  parties  that,  in  the  event  that  the 
alleyway  should  l>e  permanently  built  upon, 
the  defendant  should  have  the  option  to  sur- 
render the  flrst  floor  of  the  building,  with 
the  quallflcatlon,  however,  that.  If  the  ob- 
struction by  the  erection  of  a  building  should 
not  occur  for  a  period  of  two  years  after 
the  signing  of  the  lease,  then  the  defendant 
was  to  continue  to  hire  the  whole  building 
at  a  rental  of  $1,000  per  year.  The  court 
has  found  that  this  was  not  the  understand- 
ing and  agreement  of  the  parties  On  the 
contrary,  its  finding  is  that  their  understand- 
ing and  agreement,  readied  after  a  full  dis- 
cussion of  the  situation  which  the  location 
of  the  building  and  the  proposed  enlarge- 
ment and  Improvement  of  the  property  pre- 
sented, and  the  one  which  the  parties  Intend- 
ed that  the  lease  should  express,  was  that,  U 
the  Interruption  of  the  use  of  the  all^way 
should  occur  within  the  flrst  two  years  of 
the  same  lease,  the  lessee  should  have  the 
right  to  give  xtp  the  lower  floor  during  the 
balance  of  the  flrst  two  years  only,  and  that 
the  defendant  was  to  pay  for  the  entire 
building  during  the  last  three  years  of  the 
lease  in  any  event 

Walter  J.  Walsh,  of  New  Haven,  for  ap- 
pellant Harrison  T.  Sheldon,  of  New  Hav- 
en, for  appellees. 

PER  CURIAM.  [1,2]  The  court's  finding 
as  to  the  understanding  and  agreement  of 
the  parties  totended  by  them  to  be  expressed 
In  the  lease  which  they  executed  is  decisive 
of  the  correctness  of  the  action  of  the  court 


in  the  rendition  of  its  Judgment.  The  in- 
tended meaning  of  the  language  used  In  the 
lease  must  control  in  Its  interpretation  and 
enforcement.  If  It  Is  susceptible  of  that 
meaning.  Upon  the  latter  point  there  cer- 
tainly can  be  no  reasonable  question.  The 
court  therefore^  did  not  err,  either  In  refus- 
ing to  reform  the  lease  as  requested,  or  In 
rendering  Judgment  for  the  plaintiffs  for  the 
full  amount  of  their  claim. 
There  is  no  error. 


(280  Pa.  ttU 
WOOD  V.  PHILADELPHIA  RAPID  TRANS- 
IT CO. 

(Supreaie  Court  of  Pennsylvania.     Marcb  11, 
1918.) 

1.  Oabbiebs  «e3288— Who  abk  "Passknoebs." 

One  impliedly  invited  to  enter  a  car  is  a 
passenger,  and  the  carrier  is  required  to  exer- 
cise the  highest  degree  of  care  and  diligence  In 
protectlne  him  while  entering  and  going  into  the 
body  of  the  car. 

£Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

2.  GABBIKBS  «=aS16Cl)  —  PXBBONAI,  IRJUBT  — 
NXGUGENCB— PbKBUIIPTION. 

Where  a  passenger  was  not  hurt  by  any  in- 
stmmentality  connected  with  the  means  of  trans- 
portation, but  by  an  iron  pipe  carried  by  an 
alighting  passenger,  there  was  no  presumption 
against  the  carrier,  and  the  burden  of  proof 
was  on  the  {msseoger. 
8.  Cabbixbs     4=>284<2)— Passerokbs— NiaLi- 

OBNCX. 

Street  cars  l>eing  for  the  use  of  people  with 
or  without  their  luggage,  negligence  cannot  be 
inferred  t>ecau8e  a  workman  la  permitted  to  en- 
ter or  leave  carrying  tools,  etc.,  though  there 
might  be  some  piece  of  machinery  or  Instru- 
ment so  dangerous  that  to  suffer  a  passenger  to 
take  it  with  him  on  a  street  car  would  be  evi- 
dence of  the  company's  negligence,  though  that 
could  not  be  affirmed  of  an  iron  pipe  carried  by 
an  alighting  passenger. 

4.  Cabbiebs  €=>284(2)— Iitjxtbt  to  Passergeb 

— LlABIIJTT. 

In  an  action  for  personal  injury  to  a  pas- 
senger while  entering  a  trolley  car  from  being 
struck  by  an  iron  pipe  which  a  workman  who  was 
leaving  the  car  was  carrying,  where  the  safety 
of  passengers  would  not  have  been  promoted  by 
requiring  the  workman  to  remain  on  the  plat- 
form until  all  passengers  had  entered  or  to 
leave  by  another  dow,  tiie  carrier  was  not  liable. 

5.  NkouGEitCE  «=al  — Mode  or  Doing  Pab- 
TICT7I.AB  Act. 

In  the  absence  of  a  fixed  duty,  negligence 
cannot  l>e  inferred  from  the  failure  to  do  an 
act  in  some  other  way  not  shown  to  be  safer. 

6.  Tbiai.  «=9l41— Question  tob  Jubt. 

Where  the  facts  are  simple  and  not  contro- 
verted, their  legal  value  is  for  the  court. 

7.  Cabbiebs  «=>284<1)  —  Fxbborai.  Injubt  — 
Acts  of  Otbbb  Passengebs. 

A  carrier  is  only  required  to  interfere  with 
the  voluntary  acts  of  passengers  when  they  sug- 
gest a  reasonable  probabili^  that  injury  wUl 
thereby  result  to  others. 

8.  Cabbiebs    «=>284(2)— Passekoebb— Injubt 

FBOM   OtHXB   PaSSENOEBS. 

A  carrier  is  not  liable  for  injury  sustained  to 
one  passenger  from  the  rudeness,  crowding,  or 
jostlmg  of  another. 
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a.  Gabkixbs  «=>2S4(2>— PAssxNaEBS— Injuby 
BT  Other  PAasENGXBS'  Neguoence. 
Knowingly  to  suffer  the  Inggage  of  a  pasaen- 
CW  to  remain  so  placed  in  a  car  as  to  endanger 
oflier  persons  ia  evidence  of  the  carrier's  negU- 
senoe. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Count?. 

Tre^Mtss  to  recover  damages  for  personal 
InJory  by  John  L.  Wood,  in  his  own  right  and 
as  executor  of  the  estate  of  Ellie  B.  Wood, 
deceased,  against  the  Philadelphia  Rai^d 
Transit  Company.  Verdict  for  John  I*  Wood 
In  his  own  right  for  |10,000,  reduced  by  the 
court  to  $7,500,  and  verdict  for  John  L. 
Wood,  executor,  for  |8,000,  reduced  by  the 
court  to  $5,500.  Judgment  was  entered  on  the 
▼erdlcts  as  reduced,  and  defendant  appeals. 
Tteversed,  and  Judgment  entered  for  defend- 
ant. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WALLING, 
JJ. 

David  J.  Smyth,  of  PhUadelphla,  for  appel- 
lant William  T.  Connor  and  Hugh  Roberts, 
both  of  Philadeliihla,  for  appellee. 

WALLINO,  J.  This  Is  an  action  against  a 
Street  railway  company  for  personal  injuries 
to  one  passenger  by  the  act  of  another.  On 
the  afternoon  of  February  5, 1916,  Mlrs.  Ellle 
B.  Wood  boarded  one  of  the  defendant's 
north-bound  cars  in  Fifty-Second  street,  Phil- 
adelphia, at  the  Market  street  Intersection. 
It  Is  a  transfer  point,  and,  as  was  custom- 
ary at  that  hour,  a  group  of  some  25  people 
were  waiting,  and  they  took  passage  on  the 
car  with  Mrs.  Wood,  while  others.  Including 
a  man  who  carried  an  Iron  pipe  <m  his  left 
dionlder  and  a  canvas  bag  in  his  right  hand, 
left  the  car  at  the  same  place.  As  he  alighted 
fKnn  the  rear  platform,  where  Mrs.  Wood 
and  other  passengers  were  entering,  the  pipe 
came  in  contact  with  her  head,  inflicting  a 
scalp  wound,  on  aocoimt  of  which  Mr.  and 
Mrs.  Wood  brought  this  suit  Thereafter  she 
died,  and  he  prosecuted  the  case  In  his  own 
right  and  as  her  executor. 

There  was  a  sliding  door  on  the  side  of  the 
car  at  each  end ;  over  that  in  the  rear  was  the 
word  "EJntrance"  or  "Entrance  Only,"  and 
over  that  in  front  was  the  word  "Exit" ;  but 
so  far  as  appears  passengers  left  the  car  at 
^ther  end.  The  conductor  was  stationed 
near  the  back  platform,  where  he  could  col- 
lect the  fares  and  look  after  the  rear  door.  It 
was  an  old-fashioned  car  with  seats  along  the 
sides,  and  was  carrying  7  or  8  passengers  as 
It  came  to  Market  street.  The  man  was  riding 
on  or  near  the  back  platform,  and  there  was 
nothing  imusual  in  bis  appearance  or  con- 
duct The  pipe  was  some  6  feet  long  and  2^ 
Inches  In  diameter,  and  as  carried  projected 
alKxit  2  feet  In  front  of  the  man.  The  con- 
ductor knew  that  people  were  there  waiting 
to  board  the  car  as  the  man  started  to  alight. 


The  trial  Judge  charged  the  Jury  In  effect 
that  as  defendant  knew  the  man  had  the  pipe 
it  was  its  duty  to  see  that  he  so  carried  It  as 
not  to  harm  a  fellow  passenger.  The  verdicts 
were  for  plaintiffs,  and  the  court  entered 
Judgments  thereon,  from  which  defendant  ap- 
pealed. In  our  opinion  the  Judgments  cannot 
be  sustained. 

[1,2]  Mrs.  Wood  was  a  passenger  and  en- 
titled to  protection  as  such.  "The  carrier, 
having  impliedly  invited  the  plaintiff  to  enter 
the  car,  was  required  to  exercise  the  highest 
degree  of  care  and  diligence  in  protecting  her 
while  she  was  In  the  act  of  ascending  the 
steps  and  going  Into  the  body  of  the  car." 
Blckley  v.  Philadelphia  &  R.  Ry.  Co.,  257  Pa. 
360,  376,  101  AU.  654,  656.  However,  Mrs. 
Wood  was  not  hurt  by  any  Instrumentality 
connected  with  the  means  of  transportation ; 
hence  the  accident  created  no  presumption 
against  the  carrier,  and  the  burden  of  proof 
rested  upon  the  plaintiffs.  Penna.  R.  R.  Co, 
V.  MacKlnney,  124  Pa.  482,  17  AU.  14,  2  L.  R. 
A.  820, 10  Am.  St  Rep.  601 ;  Thomas  t.  Phila- 
delphia &  R.  Ry.  Co.,  148  Pa.  180,  23  AtL  989, 
16  L.  R.  A.  416. 

[S]  Street  cars  are  for  the  use  of  the  peo- 
ple, with  as  well  as  without  their  luggage, 
and  negligence  cannot  be  inferred  because  a 
workman  Is  permitted  to  enter  thereon  carry- 
ing the  tools  and  Implements  of  his  trade. 
And  the  right  so  to  enter  Implies  the  right  so 
to  depart  There  might  be  some  piece  of  ma- 
chinery or  instrument  so  dangerous  that  to 
suffer  a  passenger  to  take  it  with  him  on  a 
street  car  would  be  evidence  of  the  company's 
negligence,  but  that  cannot  be  afiSrmed  of  the 
pipe  or  bar  herB  In  question. 

[4]  There  Is  no  suggestion  that  the  man  in- 
dicated any  want  of  care  In  the  manner  of 
taking  his  luggage  <mto  the  car  or  of  placing 
it  while  there.  Nothing  is  alleged  against 
him  until  he  shouldered  the  pipe  to  leave  the 
platform.  No  complaint  is  made  down  to 
that  point  but  It  is  urged  that  right  there 
the  conductor  should  have  required  the  man 
to  do  something  different.  Counsel  suggest 
that  he  should  hare  ordered  him  to  go 
through  the  car  and  out  at  the  front  door. 
If  so,  he  would  have  been  on  a  level  with 
passengers  going  out  in  front  of  him  and  of 
others  rushing  in  behind  him — a  more  dan- 
gerous situation,  as  injury  might  be  caused 
by  either  end  of  the  pipe.  It  is  also  urged 
that  the  conductor  should  have  required  him 
to  remain  standing  on  the  back  platform  until 
all  the  Incoming  passengers  bad  entered. 
The  passage  there  Is  narrow,  and  to  require 
a  man  to  stand  in  It  incumbered  with  sudi 
an  iron  pipe  and  bajg,  while  25  passengers 
rush  by,  would  increase  the  danger.  Had  he 
carried  the  pipe  in  his  Iiand  or  under  his 
arm.  It  would  have  occupied  equal  space  and 
been  more  Ukely  to  come  In  contact  with  In- 
coming passengers.    Our  conclusion  la  that 
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there  was  no  safer  method  for  the  man  to 
leave  the  car  than  the  one  he  pursued,  and 
that  the  conductor  was  not  at  fault  In  falling 
to  Interfere,  l^ere  Is  no  evidence  that  the 
safety  of  the  passengers  would  hare  been 
prcnnoted  had  the  conductor  pursued  any  one 
of  the  courses  suggested,  or  that  the  hazard 
was  Increased  by  his  failure  to  do  so,  and 
nothing  that  Justifies  a  conclusion  to  that 
^ect 

[C,  •]  In  the  absence  of  a  fixed  duty,  neg- 
ligence cannot  be  Inferred  from  the  failure 
to  do  an  act  in  some  other  way,  not  shown 
to  be  safer.  The  facts  being  simple  and  not 
controrerted  their  legal  value  Is  for  the  court 
to  determine.  Davidson  v.  Lake  Shore  &  M. 
S.  By.  Co.,  171  Pa.  522,  33  AtL  86;  Wolf  v. 
Philadelphia  Rapid  Transit  Co.,  252  Pa.  448, 
»7  AU.  681. 

[7]  A  carrier  is  required  only  to  interfere 
with  the  voluntary  acts  of  passengers  when 
they  ctHistltute  a  breach  of  the  peace  or  are 
such  as  to  suggest  a  reasonable  probability 
that  Injury  will  thereby  result  to  others. 
When  the  car  stopped  it  required  only  two 
or  three  steps  to  place  the  man  on  the  pave- 
ment and  out  of  the  way.  As  he  was  going 
forward  he  practically  had  only  to  guard  the 
front  end  of  the  pipe  and  that  was  before 
bis  fiice  and  held  by  his  hand.  The  presump- 
tl<»i  was  that  be  would  use  due  care  and  we 
see  no  reason  why  the  conductor  should  have 
anticipated  danger.  The  conditions  were  not 
essentially  different  from  those  constantly 
arising, 

[I]  It  Is  well  settled  that  a  carrier  Is  not 
liable  for  Injuries  sustained  by  one  passenger 
from  the  rudeness,  crowding,  or  Jostling  of 
another  (Ellinger  v.  P.  W.  &  B.  B.  B.,  153 
Pa.  213,  25  Atl.  1132,  34  Am.  St.  Bep.  687; 
GraefC  ▼.  Philadelphia  &  XL  By.  Co.,  161  Pa. 
230,  28  AtL  1107,  23  L.  B.  A.  606,  41  Am.  St 
Bep.  885),  nor  for  Injury  from  the  negligent 
or  wUlful  act  of  another,  imless  given  an  op- 
portunity to  prevent  it.  See  Wldener  v.  P.  B. 
T.  Co.,  224  Pa.  171,  73  Atl.  209;  Kantner  t. 
Philadelphia  &  B.  By.  Co..  236  Pa.  283,  84 
AtL  774;  HlUebrecht  v.  Pittsburgh  Bys.  Co., 
66  Super.  Ct  Bep.  204;  10  Corpus  Juris,  901. 
To  hold  otherwise  would  render  a  common 
carrier  an  Insurer  of  the  safety  of  its  pas- 
sengers, which  It  Is  not  This  unfortunate 
accident  resulted  from  the  modem  method  of 
travel  on  electric  street  railways,  and  was  a 
risk  assumed  by  the  traveler  as  Incident 
thereto. 

[9]  Knowingly  to  suffer  the  luggage  of  a 
passenger  to  remain  so  placed  in  a  car  as  to 
endanger  other  passengers  Is  evidence  of  the 
carrier's  negligence.  Bums  v.  Penna.  B.  B. 
Co.,  283  Pa.  304,  82  AU.  246,  Ann.  Cas.  1913B, 
811;  Dlffenderfer  v.  Penna.  B.  B.  Co.,  67 
Super.  Ct  Bep.  187.  And  the  same  rule  ap- 
plies where  passengers  or  trespassers  are 
permitted  to  engage  In  a  fight  upon  a  car  to 
the  terror  or  danger  ot  other  passengers. 


P.,  F.  W.  &  O.  By.  Co.  v.  Hinds,  63  Pa.  512; 
91  Am.  Dec.  224 ;  Pittsburgh  &  ConnellsvlUe 
By.  Ca  V.  Pillow,  76  Pa.  510,  18  Am.  Bepi 
424.    But  those  cases  are  different  from  this. 

At  popular  resorts  and  other  like  places 
where  hundreds  collect  at  one  time  to  board 
the  cars,  it  is  sometimes  qecessary,  to  emploj' 
assistants  to  keep  back  the  people  and  pre- 
vent accidents  from  crowding.  Coyle  v.  Phil- 
adelphia &  B.  By.  Co.,  256  Pa.  496,  100  AtL 
1005 ;  Kennedy  v.  Penna.  B.  B.  Co.,  32  Super. 
Ct.  Bep.  623.  But  a  transfer  point  where  20 
or  30  people  gather  to  take  passage  on  a 
street  car  is  not  such  a  place,  and  none  <tf 
the  cases  above  dted  apply  to  the  facts  here 
presented.  The  diligence  of  counseL  sap- 
plemented  by  our  own  research,  has  failed  to 
find  an  analogous  case  where  a  recovery  has 
been  sustained.  Defendant's  request  tar 
binding  Instructions  should  have  been  grant- 
ed, as  the  evidence  fUled  to  disclose  negli- 
gence on  Its  behalf.  That  not  having  been 
done,  the  court  should  have  granted  the  mo- 
tion for  Judgment  non  obstante  veredicto. 
This  being  dedslve  of  the  case,  it  is  unnec- 
essary to  consider  the  other  questions  pre- 
sented In  the  record. 

The  first  and  seventh  assignments  of  er- 
ror are  sustained,  and  thereupon  the  Judg- 
ment Is  reversed  and  Is  here  entered  for  the 
defendant 

(41'  R.  I.  «« 
MOBBISON  V.  KHODD  ISLAND  CO.  * 
(No.  6078.) 

(Supreme  Court  of  Rhode  Island.    July  2, 191&) 

1.  Stbeet  Railroads  «=>117(35)— Injdbt  to 
PiatsoN  Neab  Tkace— Last  Clbab  Chakob 
—Question  fob  Jury. 

Conflicting  evidence  in  action  for  injury  by 
street  car  to  person  standing  near  track  A«U 
to  make  a  case  for  the  jury  under  the  last  clear 
chance  docb'ine. 

2.  Street  Railroads  «=s>108(l)— Injdbt— 
Last  Clear  Chance— Dutt  to  See. 

The  question  of  negligence,  under  the  last 
dear  <^ance  doctrine,  of  the  motorman  whose 
car  struck  a  woman  near  the  track,  depends,  not 
merely  on  whether  he  saw  her  in  time,  bat 
whether  he  oould  have  seen  her. 

3.  Street  Railroads  «=>117(17)— Injubt  to 
Person  Near  Track— Contbibutobt  Neo- 
LiGENOE — Question  fob  Jubt. 

Contributory  negligence  of  person  stra<i  by 
street  car  using  left-hand  track,  because  of  work 
on  other,  held  for  the  jury,  though  she  did  not 
look  for  car  from  that  direction ;  she  testifying 
to  ignorance  of  snch  nse^  and  to  not  knowing 
of  approach  of  car. 

4.  Damages  «=3l32(8)— Pkbsonai.  Injubt— 
Excessive  Verdict. 

A  verdict  for  |16,000  for  Injury  chiefly  to 
left  arm  of  woman  28  years  old,  earning  $10.50 
per  week,  held  excessive  to  the  extent  of  $5,000, 
making  allowance  for  pain  and  suffering,  and 
conceding  50  per  cent,  impairment  of  earning 
capacity ;   medical  expenses  not  being  shown. 

Exc^tl(»is  from  Superior  (3ourt  Provi- 
dence and  Bristol  Counties;  Oiarlefl  F. 
Stearns,  Judge. 

Action  by  Rose  Morrison  against  the  Rhode 
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Islaod  Oompany.  Verdict  for  plaintiff,  and 
defendant  brings  exceptions.  ESxception  to 
damages  sastalned,  and  case  remitted. 

A.  B.  Drafts  an<t  Augustine  H.  Downing, 
both  ct  Providence,  for  plalntlfl.  Clifford 
WblK>Ie  and  O.  Frederick  Frost,  botb  of 
Providence,  for  defendant 

BAKER,  J.  This  is  an  actloQ  of  trespass 
on  the  case  to  recover  damages  for  Injuries 
aQeged  to  have  been  caused  by  the  negli- 
gence of  the  defendant's  agents  and  servants. 
The  case  was  tried  in  October,  1916,  before 
a  jostice  of  the  superior  court  sitting  with  a 
jury,  and  a  verdict  was  rendered  in  favor  of 
the  plalntUt  In  the  sum  of  $16,000.  The  de- 
fendant eauxpted  to  the  refusal  of  the  court 
to  direct  a  verdict  in  its  favor,  to  the  denial  of 
a  motion  for  a.  new  trial,  to  a  certain  por- 
tion ct  the  charge  to  the  jury,  and  to  the  re- 
fusal of  the  court  to  charge  the  Jury  in  ac- 
cordance with  four  B^Mrate  requests  made 
by  it,  and  the  case  is  now  before  this  court 
on  these  exceptions.  The  bill  contains  four 
other  exertions,  but  they  are  waived. 

The  testimony  shows  that  the  plaintiff  was 
struck  by  an  electric  car  of  the  defendant 
corporation  at  about  20  minutes  after  9 
o'clock  In  the  evening  of  Jane  20,  1915,  on 
Clmwood  avenue  In  the  dty  of  Providence 
At  a  point  a  short  distance  south  of  its  Junc- 
tion with  Roger  Williams  avenue. 

The  plaintiff  and  a  friend,  named  ThtMnas 
Rondtna,  on  the  evening  in  question,  had 
taken  a  Jitney  near  the  dty  hall  in  Provi- 
dence for  the  purpose  of  having  a  ride  to  E^ast 
OreenwldL  In  the  car  beside  the  driver 
were  two  other  passengers,  a  man  and  his 
son,  a  boy  nine  years  old.  As  the  car  pro- 
ceeded southward,  there  was  a  puncture  of 
the  tire  on  its  right  rear  wheel,  and  the  dri- 
ver drew  up  alongside  the  westerly  curb  on 
EHmwood  avenue  in  order  to  make  the  neces- 
sary repairs.  In  ESmwood  avenue  at  this 
point  are  two  car  tracks,  one  on  each  side 
near  the  sidewalk,  leaving  the  middle  or  cen- 
tral portion  of  the  avenue  for  use  by  other 
vdildes.  Ordinarily,  south-bound  cars  use 
the  westerly  track,  and  the  north-bound  cars 
the  easterly  track.  In  June,  1915,  owing  to 
the  fact  that  a  bridge  over  a  steam  railroad 
track  farther  to  the  south  was  in  process  of 
repair,  the  westerly  track  was  alone  used  by 
cars  going  in  both  directions  between  Roger 
Williams  Park  on  the  south  and  the  car  bam 
on  the  north,  a  distance  of  about  half  a  mile. 
The  situation  at  the  place  of  the  accident, 
more  fully  described,  was  this:  The  car 
track  was  practically  straight  for  several  hun- 
dred feet  and  was  located  near  the  west  side- 
walk. Next  east  of  the  track  was  a  strip  of 
earth  several  hundred  feet  In  length,  bound- 
ed on  Its  easterly  side  by  the  westerly  street 
curb,  which  strip  measuring  from  the  said 
curb  to  the  easterly  rail  of  the  track  was 
practically  6  feet  In  width  for  its  entire 
loigth.    On  It  near  the  curb  were  trolley  and 


electric  light  poles  and  a  row  of  trees  about 
60  feet  aparb-^;wo  of  them  of  considerable 
size  being  upwards  of  20  Inches  in  diameter, 
the  others  small,  ranging  from  4  to  S  inches 
in  diameter.  The  strip  for  the  most  part  was 
covered  with  grass.  The  distance  between 
the  easterly  rail  of  the  track  and  the  wester- 
ly side  of  the  poles  and  trees  was  for  the 
most  part  more  than  4  feet,  but  as  to  one 
pole  was  given  as  3  feet  and  3  inches  and  the 
southernmost  large  tree  as  3  feet  and  five 
inches.  The  overhang  of  the  running  board 
of  the  car  In  question  when  down — as  it  was 
shown  to  be  at  the  time  of  the  accident — was 
24  incbea 

After  the  Jitney  drew  np  to  the  curb,  the 
the  driver  and  all  the  passengers  got  out; 
the  plaintiff  and  boy  after  the  others,  and 
doing  so  in  order  to  permit  the  driver  to  ob- 
tain from  under  the  rear  seat  certain  tools 
and  a  fresh  tiibe.  Mr.  Rondlna  assisted  the 
driver,  while  the  other  three  stood  upon  the 
strip  looking  on;  the  plaintiff  standing  be- 
tween the  father  and  son  and  a  little  to  the 
rear  of  them.  All  the  occupants  of  the  Jitney 
say  that  It  was  drawn  up  at  or  close  to  a 
bare  spot  on  the  strip,  which  was  shown  to 
be  about  70  to  75  feet  south  of  the  southern- 
most large  tree  and  about'  100  feet  north  of 
an  electric  light  pole  and  nearly  opposite  but 
a  little  south  of  a  hedge  which  was  a  few 
feet  south  of  a  house  located  on  the  west 
side  of  Elmwood  avenue.  The  plaintiff  says 
she  stood  about  2  or  2^^  feet  away  from  the 
car  track;  that  she  was  facing  towards  the 
park  as  she  alighted,  and  there  was  then  no 
car  In  sight;  that  she  had  not  been  on  Elm- 
wood  avenue  for  seven  or  eight  months, 
and  did  not  know  that  the  westerly  track 
was  then  being  used  by  the  north-bound  cars, 
or  that,  when  there  were  two  tracks  on  a 
street,  cars  ever  ran  on  the  left  side  of  the 
street ;  that  while  watching  the  fixing  of  the 
tire  she  stood  facing  the  roadway,  but  in 
such  way  that  she  could  see  a  car  coming 
from  the)  city,  as  she  thought  that  such  a  car 
might  strike  her  where  she  stood,  but  did  not 
again  look  toward  the  park.  Two  or  three 
minutes  after  alighting  and  while  so  stand- 
ing and  without  having  moved,  she  was 
struck  by  the  car,  a  north-bound  electric, 
which  she  had  not  before  seen  or  heard,  and 
which  was  the  first  car  passing  after  their 
arrival  at  the  place  of  the  accident.  All  of 
the  occnpants  of  the  Jitney  say  that  they  ne- 
ther saw  nor  beard  the  electric  car  until  It 
was  ufOD  them,  except  the  driver,  who  testl.- 
fles  that,  as  he  was  bending  over  to  pick  np 
a  tool  from  the  ground  at  the  rear  of  his  car, 
be  saw  the  electric  car  headlight  when  the 
car  was  20  or  25  feet  away  and  shouted  a 
warning,  but  It  was  too  late.  The  speed  of 
the  car  so  far  as  It  was  spedflcally  stated  by 
plaintUTs  witnesses,  some  of  whom  were 
passengers  on  the  car,  ranged  from  16  to  25 
miles  an  hour.  The  Jitney  was  a  Ford  car, 
and  after  it  stopped  displayed  no  large  head- 
light, but  did  show  at  the  .front  of  the  car  a 
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red  light  on  tbe  right  and  a  white  light  on 
the  left.  At  the  time  many  automobiles  were 
said  to  be  passing  In  the  roadway  blowing 
their  horns.  The  plaintiff  wore  a  dark  suit 
and  a  large  Wack  hat. 

The  defendant  offered  testimony  by  the 
crew  of  the  car  and  by  one  or  more  of  Its 
passengers  that  the  Jitney  was  drawn  up  to 
the  curb  near  but  north  of  the  southernmost 
of  the  two  large  trees,  or  approximately  75 
feet  to  the  north  of  the  location  of  the  bare 
spot  as  testified  to  by  several  of  the  plain- 
tiffs witnesses.  The  electric  car  was  a  large 
open  one,  more  than  40  feet  long.  The  track 
there  was  on  an  Incline,  and  the  motorman 
said  the  car  was  running  from  10  to  15  miles 
an  hour  with  the  power  shut  oft,  and  that 
he  was  ringing  bis  bell  and  looking  ahead, 
and  that  Just  before  the  plaintiff  was  struck 
he  blew  his  whlsUe  and  threw  on  the  pow- 
er In  reverse.  Several  passengers  testify 
to  his  ringing  of  the  bell  and  the  blowing  of 
tbe  whistle.  The  car  had  a  headlight  of  the 
size  ordinarily  used  in  the  dty.  The  motor- 
man  and  other  witnesses  say  that  It  was 
quite  dark  along  there.  He  says  that.  Just 
before  he  "got  in  front  of  the  house  where 
the  hedge  was,  perhaps  16  or  20  feet,"  he 
"saw  an  automobile  on  the  right-hand  side 
of  the  road,  •  •  •  and  there  were  some 
people  down  in  there  by  the  tree."  "There 
was  a  girl  come  out  dressed  In  black.  She 
bad  a  black  hat  on."  If  the  first  big  tree 
was  referred  to,  then  he  saw  them  at  a  dis- 
tance of  about  90  feet  He  says  elsewhere 
that  he  was  15  or  20  feet  away  from  them 
when  he  first  saw  them.  He  also  says  that, 
when  he  first  saw  plaintiff,  "she  was  about  3 
feet  or  thereabout  from  tbe  tra<^";  that 
"she  stepped  out  around  there,"  which 
brought  her  within  the  overhang  of  the  car. 
In  another  place,  be  says  she  stepped  out 
from  behind  the  tree;  that  before  she  stepped 
out  the  tree  was  between  her  and  him.  An- 
other witness,  a  passenger  sitting  near  the 
front  of  the  car,  testifies  to  seeing  something 
step  from  behind  a  tree,  and  they  were  "right 
on  top  of  the  tree  when  the  object  came  from 
behind  it,"  four  or  five  .feet  away.  This  wit- 
ness gives  the  speed  of  the  car  as  6  or  7  miles 
an  hour. 

On  the  front  seat  of  the  car,  immediately 
behind  the  motorman,  sat  three  young  ladles 
who  testified  In  the  case;  two  called  by  the 
plaintiff,  the  third '  by  tbe  defendant.  The 
one  sitting  at  the  right  end  of  the  seat  tes- 
tified that  when  the  car  was  at  the  top  of 
the  bill  she  saw  a  woman  ahead,  standing 
by  a  machine  on  which  was  a  red  light ;  the 
woman  wore  a  dark  suit  and  a  big  black  hat. 
In  answer  to  a  question  as  to  whether  the 
woman  moved  after  she  saw  her,  she  replied, 
"Not  that  I  know  of."  After  saying  that  the 
distance  from  the  top  of  the  hill  to  the  wo- 
man was  "considerable,"  that  she  could  not 
estimate  it  In  feet,  on  being  pressed  Judged 
it  to  be  "about  a  hundred  if  not  more  feet 


away."  It  developed  in  cross-examination 
that  she  had  in  an  interview  with  an  agent 
of  the  defendant  signed  a  sworn  statement  In 
which,  among  other  things,  she  had  said: 

"The  car  was  about  16  yards  away  whm  I 
first  saw  her."  "She  seemed  to  be  stooping 
over  as  car  approached  her,  and  she  paid  no  at- 
tention to.  the  warning."  "I  feel  sure  car 
wouldn't  have  hit  her  if  she  hadn't  moved  back, 
but  I  couldn't  say  whether  she  took  a  step  back- 
wards or  not,  as  it  was  quite  dark  where  this 
took  place."  "She  had  stood  about  two  feet  from 
the  right  rail  alongside  of  auto  and  there  were 
one  or  two  other  people  with  her." 

She  admitted  making  the  last  three  quoted 
statements  and  said  they  were  true,  but  did 
not  remember  making  the  first 

The  young  lady  sitting  at  tbe  left  end  of 
the  front  seat  testified  that  from  the  "top  of 
the  hill"  she  "saw  the  lady  and  •  •  •  a 
fellow  stooping  down";  also,  the  red  light 
on  an  automobile.  There  was  no  one  in  tbe 
automobile.  The  woman  did  not  move  as  the 
car  approadied  her.  Learned  afterwards  that 
her  name  was  Morrison.  When  halfway 
down  the  hill,  thought  the  woman  was  going 
to  be  struck.  Witness  said  she  waa  not  a 
good  Judge  of  distances,  and  did  not  know 
how  far  it  was  from  top  of  bill  to  place  of 
accident  This  witness  some  eight  months 
after  the  accident  had  signed  a  statement 
Witness  denied  saying  she  "first  saw  tbe 
woman  at  right  of  track  when  car  was  over 
one  length  away,"  as  was  recorded  in  tbe 
statement 

The  third  one  of  tbe  young  ladies  wbo 
sat  on  tbe  front  seat  was  called  by  tbe  de- 
fendant. She  said  the  acddoit  happened 
"right  near  the  house  with  the  hedge  around 
It."  She  saw  an  automobile  right  at  the  curb- 
stone and  a  stocking  figure.  When  she  first 
saw  the  stooping  figure,  tbe  car  was  about 
opposite  a  slate-oolored  house,  which  she 
thinks  la  next  south  of  the  bouse  with  the 
hedge.  She  saw  the  fign!re  move^  and  It  seem- 
ed to  move  tmck  towards  tbe  track.  She 
was  shown  a  signed  atatanent  which  ccm.- 
talned  this  sentence,  "This  lady  was  about 
50  feet  away  when  I  first  saw  her."  The  wit- 
ness said  positively  tbat  she  did  not  say  that ; 
that  the  defendant's  agent  asked  her  if  it 
was  60  feet  to  which  she  had  replied,  "I  could- 
n't say  how  much  60  feet  was."  The  agent  of 
tbe  defendant  who  obtained  these  statements 
testified  In  effect  tbat  be  did  not  remember 
any  thing  these  witnesses  had  told  him,  but 
tbat  he  had  written  only  what  they  related 
to  him. 

From  tbe  top  of  the  hill  to  the  middle  of 
tbe  bare  spot  is  shown  to  be  upwards  of  400 
feet  thie  exact  location  of  tbe  top  not  b^ng 
steted  with  exactness  in  tbe  testimony.  If 
the  slate-oolored  house  be  tbe  one  next  south 
of  tbe  house  with  tbe  hedge,  then  tbe  distance 
from  the  entrance  to  the  south  apartment 
thereof  to  the  middle  of  the  bare  spot  is  given 
as  131  feet  Some  of  the  witnesses  say  that 
tbe  electric  car  made  a  quick  st(9.  The  mo- 
torman says  it  stopped  in  two-thlrdi  of  Its 
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length,  or  28  feet  The  conductor  saya  that 
when  It  stop|(ked  the  rear  of  the  car  was  a 
UtUe  to  the  south  of  th«  first  large  tree. 
Several  witnesses  say  that  after  the  car  etop- 
ped  the  plalntlfl  was  to  the  rear  of  the  car 
a  car  length  or  1%  car  lengths. 

[1]  l%ere  was  therefore  conflicting  testi- 
mony as  to  the  precise  place  ot  the  accident, 
as  to  the  speed  of  the  car,  aa  to  whether  the 
plaintiff  moved  towards  the  track  Just  before 
the  accident,  and  as  to  the  distance  from 
which  she  could  be  seen  by  those  on  the  car 
as  It  approached  her.  We  think  there  was 
testimony  from  which,  if  believed,  the  jury 
conld  pnqperly  conclude  that  the  plaintiff  did 
not  move  from  the  position  she  had  taken, 
that  she  was  seen  by  those  on  the  front  aeat 
of  the  electric  car  at  such  a  distance  as  to 
permit  the  motorman  to  see  that  she  was 
In  a  place  of  danger  and  apparently  unaware 
of  It,  and  that  he  was  negligent  In  not  stop- 
ping the  car  in  order  to  avoid  hitting  her. 
In  accordance  with  the  doctrine  of  the  last 
dear  chance  as  stated  in  Underwood  v.  Old 
Gblony  Street  By.  Co.,  33  &  L  319,  325,  80 
AtL  390.  Accordingly,  It  was  not  error  to 
snhmlt  the  cakp  to  the  Jury.  The  exception 
to  the  denial  of  the  motion  to  direct  a  ver- 
dict is  therefore  overruled. 

(2]  The  eleventh  request  6f  the  defendant, 
OD  the  denial  of  which  the  ninth  exception 
is  based,  may  be  considered  out  of  Its  order  in 
tills  connection.    It  is  as  follows: 

"(11)  That  if,  as  soon  as  the  motorman  saw 
the  plaintiff  in  a  position  ot  danger,  he  used 
every  appliataoe  at  his  command  to  stop  the  car, 
he  was  not  guU^  of  negligence  in  tailinE  to 
atop  the  car  before  he  struck  the  plaintiff.'^ 

The  court  below  refused  to  so  Instruct, 
"because  that  leaves  out  the  point  that  he 
shoald  have  seen  her.  If  he  could  have  seen 
her."  We  think  there  was  no  error  in  this 
mling,  and  the  ninth  exception  Is  overruled. 

[1]  ElKceptions  6.  7,  8,  and  10  are  consider^ 
ed  together  in  d^eadanf  s  brief,  and.  Instead 
of  discussing  them  separately,  we  will  con- 
sider the  one  question  to  which  they  all  relate 
which  Is  made  clear  by  the  charge  and  the 
exception  tbereta  The  portion  of  the  charge 
excepted  to  is  as  follows: 

'^ow,  I  cannot  say  to  yon,  as  a  matter  of 
law  at  this  time,  whether  or  not  she  was  guilty 
of  negligeiicc  in  not  looking  toward  the  park. 
That  is  a  question  of  fact  for  you  to  decide, 
whether,  in  view  of  all  the  amditions  existing 
there,  all  of  the  dangers  wliich  a  reasonably 
pmdent  person  might  apprehend,  whether  she 
■honld  have  taken  a  look  occasionally  in  the 
other  direction.  It  is  a  question  of  fact  for  you 
to  say,  in  the  particular  situation  which  existed 
there  that  night  whether  she  should  have  looked 
oecasionally  at  least  in  the  direction  of  the 
park.  Now  she  says  that  she  knew  that  the 
ears  used  the  right-hand  tracks,  and,  having 
that  in  mind  she  was  looking  in  the  direction 
from  which  she  might  expect  danger  to  arise. 
It  certainly  has  appeared  in  the  testimony,  and 
perhaps  we  all  know,  tiiat  the  customary  way 
for  cars  to  run  is  on  the  right-hand  track  unless 
aome  exigency  exists.  It  also  appears  that, 
although  that  is  the  customary  practice  all  over 
the  ci^  where  there  are  two  tracks,  it  isn't 
a  uniform   practice.     Any  man  who  has  ob- 


served at  all  the  method  of  transportation 
knows  perfectiy  well,  as  the  evidence  shows 
here,  that  where  there  is  an  occasion  to  tear  up 
a  street  or  repair  tracks,  or  anything  of  that 
sort,  sometimes  only  one  track  is  used  or  the 
cars  are  run  in  a  different  way  from  what  they 
are  ordinarily  run.  Now,  it  is  a  fair  question 
of  fact  for  the  jury,  having  in  mind  the  fact 
that  the  custcHn  was  to  use  tiiat  outbound  track 
on  the  right-Iiand  side  of  the  street  for  caia 
outbound,  having  in  mind  the  fact  that  proper- 
ly cars  could  use  that  track  going  in  the  other 
direction  if  tiiey  saw  fit  or  if  necessity  required, 
whether  or  not  she  should  have  taken  a  look  in 
the  other  direction  and  if  she  failed  to  do  that, 
as  a  consequence  of  her  failure  to  look  up  to- 
ward the  trade,  she  received  this  injury,  whetlir 
er  that  would  be  ctmtributory  negligence.  If 
you  say,  however,  tiiat  ordinary  care  did  not 
require  her  to  do  that  in  the  particular  situa- 
tion which  existed  tiiere,  if  yon  say  that  that 
would  amount  to  extraordinary  care  and  not 
ordinary  care,  then  she  is  not  bound  to  take 
extraordinary  care.  If  ordinary  care  ia  coo- 
sistent  with  simply  looking  down  at  the  place 
where  the  car  ordinarily  would  run  and  watch- 
ing out  for  that,  them  die  would  have  comi^ed 
with  the  standard  I  have  indicated  to  you  as 
requisite." 

Defendant  excepted  on  the  ground  that  the 
Jury  should  have  been  Instructed  that  plain- 
tiff was  negligent  as  a  matter  of  law  In  not 
again  looking  to  the  aootta. 

As  to  the  omflict  of  tdrtimony  relative  to 
the  question  ot  whether  the  plaintiff  sudden- 
ly moved  towards  the  track  or  edmply  stood 
in  the  position  originally  taken  by  her,  the 
court  charged  the  Jury  In  substance  that  if 
she  stepped  out  suddenly,  as  one  witness  bad 
■tatctd,  and  in  consequence  was  struck,  the 
defendant  would  not  be  liable;  so  that  the 
portion  of  the  charge  quoted  clearly  refers 
only  to  the  question  of  her  negllgKice  as  bas- 
ed on  her  own  statement  of  where  she  stood, 
and  particularly  as  to  wh^Jier  she  was  neg- 
ligent In  not  from  time  to  time  looking 
along  the  track  towards  the  south.  Having 
seen  no  car  approaching  from  the  south  as 
she  alighted  facing  In  that  direction,  and  Im- 
mediately taking  a  posttion  which  permitted 
her  to  see  a  car  coming  from  the  north,  there 
must  have  been  an  appreciable  i>erlod  of  time 
within  which  she  was  not  negligent,  even  if 
the  position  occupied-  would  be  a  place  of 
danger  when  a  car  was  passing.  Tlie  quesr 
tion  is  whether  or  not  she  was  negligent  In 
continuing  to  remain  In  the  place  In  which 
she  stood  vrlthout  looking  again  In  the  direc- 
tion of  the  park.  She  says  that,  according 
to  her  observatiiMi,  where  there  were  two 
tracks  in  a  street  cars  always  proceeded  on 
the  track  which,  in  relation  to  the  direction 
In  which  they  were  going,  is  on  the  right, 
and  that  she  never  knew  them  to  go  other- 
wise; that  she  had  not  been  on  Elmwood 
avenue  for  seven  or  eight  months;  and  in 
substance  that  she  was  not  aware  of  any  ex- 
isting condition  or  situation  which  affected 
or  altered  the  mode  of  (operating  cars  there. 
If  her  statements  in  this  regard  be  accepted 
as  true,  yet  if  she  heard  a  car  approaching 
and  thereupon,  having  observed  ttiat  no  car 
was  to  be  seen  coming  from  the  dty,  U  she 
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then  omitted  to  look  In  the  other  dlrecUon 
there  would  certainly  be  some  basis  for  a 
claim  of  aegllgence  on  her  part.  %e  says, 
howerer,  that  she  did  not  see  or  'hear  the  car. 
Two  other  persons  standln^r  by  her  side  also 
say  that  they  did  not  see  or  hear  It  until  It 
was  right  opon  them.  The  chief  reason  sug- 
gested for  this  failure  to  hear  the  car  and 
any  waralng  it  gave  by  bell  or  whistle  is  the 
noise  caused  by  nnmei-ons  automobiles  pass- 
ing there  and  the  blowing  of  their  horns. 
The  court  Is  of  the  opinion  that  the  altnatlpn 
thus  presented  made  it  proper  to  submit  to 
the  Jury  for  Its  determination  as  a  question 
of  fact  whether  the  plalntlll  was  in  the  exer- 
cise of  the  care  required  of  her  in  the  cir- 
cumstances in  falling  to  see  or  hear  the  ap- 
proaching car  in  season  to  move  from  the 
place  where  she  stood,  if  need  be,  and  that 
therefore  the  trial  court  did  not  ^r  in  so 
submitting  it  While  some  of  the  cases  dted 
by  the  defendant  are  somewhat  similar  to 
the  case  at  bar  in  showing  a  reliance  upon 
the  regular  or  customary  movement  of  steam 
trains  and  street  cars,  in  other  respects  they 
contain  features  making  them  distinguisha- 
ble. 

The  plaintiff  in  Beerman  v.  Union  B.  Co., 
24  R.  I.  275,  62  AU.  1000,  lived  near  the 
scene  of  the  accident  and  was  thoroughly  ac- 
quainted with  the  location  and  the  running 
of  the  cars.  Apparently  there  was  a  single 
tnudc  on  Camp  street,  the  place  of  the  acd- 
d«it,  on  whldi  cars  were  operated  in  both  di- 
rections. ThB  plaintiff  came  out  of  a  cross 
street  at  right  angles,  looked  to  his  right, 
and  proceeded  to  cross  the  track  with  a  car 
nxning  from  the  other  direction  so  near  that 
an  aoddent  was  inevitable.  Obviously  the 
fallnre  to  look  in  both  directions  was  in  the 
circumstances  a  lack  of  ordinary  caret  As  to 
what  constitnteB  ordinary  care,  the  court  on 
page  280  of  24  B.  L,  on  page  1001  of  62  Atl., 
says: 

"What  ia  ordinary  care  under  one  set  of  dr- 
cumstancea  might  amount  to  negligence  under  a 
different  set  ^  dncumstancea  Ordinary  care 
is  such  care  as  a  person  of  ordinary  prudence 
exerdses  under  the  circumstancea  of  the  danger 
to  be  aitprehended." 

In  Baldwin  v.  Heraty,  136  Mich.  16,  98  N. 
W.  739,  which  the  defendant  says  is  in  its 
facts  more  nearly  like  those  in  the  present 
case  than  any  other  case  cited,  the  Jury  re- 
tamed  a  verdict  for  the  defendant  in  the 
lower  court  from  whidi  the  plaintiff  appeal- 
ed. In  that  case  a  person  riding  a  bicycle 
In  a  northerly  direction  in  the  middle  of  the 
easterly  of  two  street  car  tracks,  on  hearing 
a  car  {^>proadilng  behind  him,  apparently  as- 
snmed  that  the  car  was  on  the  easterly  trade, 
and  without  loddng  behind  crossed  over  to 
the  westeriy  trade  on  which  the  approaching 
car  really  was  and  was  almost  Immediately 
struck  and  killed.    The  court  said  that: 

"The  evidence  ctmdnrivdy  shows  that  the  de- 
ceased, knowing  that  a  car  was  coming,  and 
bearing  its  warning,  rode  in  front  of  it  without 


lo<Aing  behind,  up<ni  the  assumption  that  It 
was  upon  the  easterly  trade.  O^is  was  oon- 
tribntory  negligence,  imlesa  he  had  a  right  t» 
rely  upon  the  practice  as  an  invariable  one." 

As  a  matter  of  fbct  the  practice  was  not  aa 
Invariable  one,  as  some  nmili-bonnd  cars  ran 
regularly  on  the  west  track.  Plalntlfrs  proof 
on  this  point  rested  upon  the  testimony  of  a 
witness,  who  was  with  the  deceased  at  the 
time  of  the  acddent,  that,  so  far  as  he  had 
observed,  it  was  customary  for  north-boond 
cars  to  go  on  the  east  track.    The  court  said: 

"But  this  was  not  proof  of  snch  unifonnily 
ot  practice  as  to  justify  the  decedent  in  taking 
it  for  granted  that  this  car  was  upon  the  east 
track,  and  disregarding  the  duty  or  turning  his 
head  to  see  whether  ha  was  safe  whm  he  heard 
the  belL" 

In  that  case  the  decedent  heard  the  ap- 
proadking  car  and  suddenly  without  looking 
placed  himself  in  its  path.  His  failure  to 
look  after  bdng  warned  of  its  approach  Is 
recognized  as  edgnlflcant  evidence  of  his  neg- 
ligence. It  is  distinguishable  from  the  pres- 
ent case  in  that  the  plaintiff,  if  hw  testimo- 
ny is  believed,  did  not  hear  the  car  and  was 
not  aware  of  its  ai^voacb.  In  passing  it 
may  be  noted  that  in  Baldwin  v.  Horaty  the 
court  held  that  there  was  no  evidence  war- 
ranting the  inference  Qiat  the  acddent  could 
have  been  prevented  after  discovery  of  dece- 
dent's negligence. 

The  other  cases  dted  by  def^idant  do  not 
seem  sufBdently  in  point  to  require  separate 
consideration.  They  are  cases  in  whldi  pec^ 
sons  attempted  to  cross,  without  looking; 
steam  railway  tracks  in  front  of  approadiing 
trains,  which  were  dose  at  band  and  plain- 
ly in  sight  The  only  suggested  similarity  ia 
that  in  so  doing  they  relied  upon  what  they 
understood  was  the  regular  or  customaiy 
movement  of  trains.  We  think,  however, 
that  the  other  drcumstances  of  those  cases 
readily  distinguish  them  frtxn  the  present 
casa 

Exceptions  6,  7,  8^  and  10  are  therefore 
overruled. 

The  court  later  in  its  diarge  explained 
the  doctrine  of  the  last  clear  chance  and  in- 
structed the  Jury  in  effect  that  if  it  were 
assumed  that  the  plaintiff  was  negligoit  In 
falling  to  look  towards  the  park,  and  ooo- 
tinued  to  be  negligent  until  she  was  struck, 
and  that  the  motorman  saw  she  was  stand- 
ing in  dangerous  proximity  to  the  track,  and 
apparently  did  not  appredate  her  danger  or 
hear  his  warning  signal,  and  he  then  had  the 
opportunity  to  avoid  striking  her  by  using 
the  appliances  under  his  control  for  stop- 
ping the  car  and  failed  to  do  so,  the  company 
would  be  liable  notwithstanding  her  negli- 
gence. No  exception  was  taken  to  this  por- 
tion of  the  diarge.  Therefore,  under  this 
statement  of  the  law,  ev«»  if  the  Jury  wers 
of  the  opinion  that  she  was  negligent  in  not 
looking  towards  the  park,  and  in  standing 
where  she  did,  that  would  not  be  dedslve  of 
the  case  in  the  event  that  th^  also  found 
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that  the  motorman  was  gnllty  of  negligence 
omler  the  doctrine  of  the  "last  clear  chance." 
In  such  case  the  final  act  of  negligence  of 
the  motOTman  would  be  the  proximate  cause 
of  the  injury  to  the  plalntUI.  The  question 
of  whether  he  was  thds  negligent  clearly 
appears  to  be  the  Tltal  one  In  this  case. 

A  careful  examination  of  the  testimony 
satisfies  us  that  it  would  be  difficult  to  up- 
held the  verdict  except  on  the  testimony 
to  whldi  the  doctrine  of  the  last  dear 
dianoe  Is  applicable.  la  all  inrobabllity  the 
car  was  going  at  a  rate  of  speed  greater 
than  that  permitted  by  ordinance.  There  is 
little,  If  any,  evidence  however  to  show  that 
this  was  negUgeoice  in  the  existing  circum> 
stancea 

So  t&t  as  the  exception  taken  to  the  de- 
nial of  the  motion  for  a  new  trial  relates  to 
the  question  of  liability,  inasmuch  as  there 
was  conflicting  evidence  Justifying  the  sub- 
mission of  the  case  to  the  Jury  toad  the  trial 
Judge  has  approved  of  the  verdict,  we  do 
not  find  that  be  was  clearly  in  error  and 
the  exception  in  this  respect  is  overruled. 

[4]  It  remains  to  consider  this  exception 
as  based  on  the  claim  that  the  damages 
awarded  are  excessive.  By  the  blow  she  re- 
ceived when  struck  by  the  car,  the  plain- 
tiff received  a  comminuted  fracture  of  the 
hnmems  of  the  left  arm.  She  was  imme- 
diately taken  to  the  Bhode  Islanid  Hospital. 
After  the  lapse  of  about  a  week,  to  use 
the  language  of  the  surgeon  in  charge:  "It 
was    deemed    necessary  to    make    of    this 

*  *    *    a    compound     fracture;  -  that    is, 

•  •  •  to  cut  in  upon  the  fracture  itself 
from  the  outsida"  This  was  done,  and 
after  a  few  days  the  cot  or  wound  biecame 
Infected,  pus  formed,  followed  by  necrosis 
of  the  splloitered  bone,  necessitating  three 
operations  at  later  periods  for  the  removal 
of  fragments  of  diseased  bone,  as  well  as 
another  for  an  abscess  in  the  left  armpit 
which  had  resulted  from  the  infection.  She 
remained  In  the  hospital  from  June  20th  to 
November  ISth.  She  returned  to  it  in  Jan- 
uary, 1916,  for  <me  of  the  operations  and  re- 
mained about  two  weeks;  was  there  in  Feb- 
ruary for  about  the  same  time  for  a  second 
operation,  and  in  April  for  another.  In  the 
first  operation  the  broken  bones  were  wired 
into  position;  later  drainage  tubes  of  con- 
siderable loigth  were  Inserted  in  tbe  wouna 
and  maintained  there  for  a  long  period,  caus- 
ing severe  pain  by  their  insertion  and  re- 
moval; and  from  May,  1916,  to  the  end  of 
the  following  September  the  arm  was  sub- 
jected to  more  than  40  bakings  at  a  high 
temperature.  The  plaintiff  early  complain- 
ed of  pain  in  the  right  thigh  and  in  the 
right  leg  above  the  knee,  and  after  leaving 
the  hospital  and  at  the  time  ot  trial  of  a 
painful  condition  of  the  coccyx;  but  there 
were  no  objeotive  symptoms  of  injury  to  ei- 
ther. At  the  time  of  the  trial  the  wound  on 
the  arm  had  healed,  leaving  a  depressed  or 


grooved  scar  on  the  outside  of  the  arm 
about  seven  Inches  in  length.  The  freedom 
of  movement  of  the  arm,  particularly  at  the 
elbow,  was  impaired  to  a  corDsiderable  ex- 
tent, and  the  medical  testimony  was  prac- 
tically unanimous  In  saying  that  there  would 
be  some  permanent  diminution  in  the  move- 
ment and  usefulness  of  the  arm,  although 
differing  somewhat  as  to  itg  extent.  It  was 
also  said  that  she  would  probably  on  occa- 
sions suffer  pain  in  it  due  to  cluinges  in  the 
weather.  At  the  trial  she  testified  that  she 
slept  well,  had  a  good  appetite,  and  had  re- 
gained her  normal  weight  of  about  155 
pounds.  She  had  walked  to  Market  Square 
from  Olneyvllle  on  seven  or  eight  occasions 
since  the  accident,  but  It  made  her  tired  and 
she  rode  beck.  She  had  done  no  work  since 
she  was  hurt  When  injured  she  was  26  years 
old,  was  in  good  health,  was  then  working 
and  for  about  a  year  before  bad  worked  in 
the  Paragon  Worsted  MUls  as  a  burler,  earn- 
ing on  a<n  average  of  $10.50  a  week.  She 
had  worked  in  mills  previously,  but  tier 
earnings  in  them  were  not  given.  By  the 
Mfe  tabled  her  expectancy  of  life  was 
about  37  years.  There  was  no  evidence  that 
she  had  incurred  any  expense  for  surgi- 
cal or  medical  services.  The  court  in 
its  charge  to  the  Jury  as  to  the  matter  of 
damages  in  pointing  out  the  different  things 
for  whldi  the  plaintiff  was  entitled  to  com- 
pensation. In  case  tbe  defendant  was  held  to 
be  liable,  said: 

"So  far  as  it  appears,  the  principal  injury  to 
this  plaintiff  is  in  the  left  arm,  also  shoulder 
joint,  and  things  ommected  therewith." 

In  bis  rescript  the  trial  Judge  says  that, 
when  the  Jury  tfuioanced  its  VMidict;  he 
"was  indined  to  believe  that  the  damiagea 
were  excessive,"  but  that  "after  a  reexami- 
nation of  the  testimony,  and  npoa  careful 
deliberation,"  he  had  ccmcluded  that,  "al- 
though the  amount  awarded  is  larger  than" 
he  would  have  given,  he  is  unable  to  "say 
that  the  excess  is  so  large"  as  to  warrant 
"setting  tbe  vctrdlct  aside  as  excessive." 
He  also  says: 

"It  seems  to  me  reaBonable  to  suppose  that 
a  considerable  part  of  this  award  was  given  by 
the  jury  as  compensation  for  tbe  pain  and  suf- 
fering endured  by  the  plaintiff." 

We  think  it  must  have  been  the  diief  ele- 
ment of  the  award. 

As  to  the  action  of  the  trial  Judge  In  deny- 
ing the  motlMi  for  a  new  trial  on  the  ground 
that  the  damages  awarded  weare  excessive, 
the  court  Is  of  the  opinion  that  said  damages 
are  so  excessive  that  Justice  requires  that 
there  should  be  a  new  trial  on  that  question 
unless  they  are  reduced.  In  the  trial  no 
evidence  was  offered  showing  that  the  plain- 
tiff had  been  subjected  to  any  expense  for 
medical  attendance  or  other  service  render- 
ed in  her  recovery  from  her  injuries,  so  that 
the  two  principal  elements  of  damage  were 
the  loss  of  wages,  actual  and  prospective, 
and  comp«isation  for  pain  and  suffering 
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past  and  future.  PlalntUTs  counsel  In  his 
brief  computes  her  actual  loss  In  wages  from 
the  date  of  the  acddeait  to  the  date  of  trial 
at  $10.50  a  week,  which  she  was  earning 
prior  to  the  acddoit,  to  be  $724.60.  Then 
estimating  that  for  the  future  she  would  be 
able  "on  the  averace  to  earn  half  as  mudi 
as  she  has  In  the  past  at  some  kind  of  em- 
Itloyment,"  he  computes  that  her  prospective 
loss  on  an  expectatloo  of  life-  for  87%  years 
would  be  S10,2ft7.50 ;  the  two  Items  of  pecuni- 
ary loss  as  thus  computed  together  amount- 
ing to  $10)962.  It  is  not  too  mudi  to  pre- 
sume that  this  claim  of  the  pecuniary  loss 
of  the  plaintiff  was  urged  upon  the  Jury.  If 
the  Jury  accepted  this  claim  of  loss  as  a 
fair  one,  then  In  their  total  award  of  dam- 
ages an  allowance  of  not  much  In  excess  of 
$6^000  was  .made  as  oompensatlon  for  pain 
and  sofferisg.  This,  of  course,  cannot  be  as- 
serted as  a  fact  But,  if  we  accept  the  sug- 
gestion of  her  counsel  that  for  the  future 
the  plalntur  will  be  able  on.  the  average  to 
earn  half  as  much  as  she  did  b^ore  the  ac- 
cident, a  suggestion  which  In  the  light  of  the 
erldeDce  seems  reasonable,  then  his  compu- 
tation of  the  prospective  loss  is  erroneous, 
in  that  there  is  no  attempt  to  estimate  the 
present  pecuniary  value  of  such  Ictes  to  be  paid 
now  in  one  sum  Instead  of  in  weekly  pay- 
ments qpread  over  a  period  of  87  years, 
which  is  the  average  of  the  two  tables  of  ex- 
pectancy of  life  In  evidence.  Wages  at$10.SO 
a  week  yield  a  total  of  $546  for  one  year, 
one-half  of  which  is  $273.  The  present  val- 
ne  of  an  annuity  of  $273  for  37  years  at  4 
per  cent  as  shown  by  approved  tables  Is  $5,- 
225.93.  If  to  that  the  actual  loss  of  wages 
shown  $724.50,  be  added,  the  total  pecuniary 
loss,  actual  and  prospective.  Is  $5,950.43.  Com- 
putiog  the  present  value  at  4  per  cent  is  not 
unfavorable  to  the  plaintiff  Inasmuch  as  an 
increase  In  the  rate  of  Interest  results  In  a 
smaller  present  value  of  the  annuity.  Assum- 
ing as  before  that  the  Jury  allowed  the  plaln- 
tUCs  claim  of  pecuniary  loss  of  one-half  earn- 
ing power  for  the  future,  then  the  verdict 
would  represent  an  allowance  of  about  $10,- 
000,  for  pain  and  suffering. 

We  are  of  the  opinion,  therefore,  upon  a 
consideration  of  the  evidence,  that  the  dam- 
ages are  excessive,  and  that  there  was  error 
in  the  denial  of  the  motion  for  a  new  trial  on 
the  question  of  damages  In  so  far  as  the 
exception  taken  to  the  denial  of  the  motion 
for  a  new  trial  relates  to  the  question  of 
damages.  It  is  sustained;  all  the  other  ex- 
eesfOooB  aie  orerruled. 

The  cause  Is  remitted  to  the  snpaior 
conrt,  with  directions  to  grant  a  new  trial 
on  the  question  of  damages  only  unless  with- 
in 10  days  after  the  return  of  the  papers 
In  said  cause  to  said  court  the  plaintiff  shall 
flle  her  remittitur  In  writing  of  so  much  of 
its  verdict  as  is  in  excess  of  $11,000;  and, 


if  such  remittitur  be  flledi  to  enter  Judg- 
ment for  the  plaintiff  on  the  verdict  as  thus 
reduced  by  the  ronlttltur. 

(«l  R.  I.  Mt) 
GILBANB  V.  LEIXT,  aty  Treasurer. 
(Na  6046.) 

(Supreme  Court  of  Rhode  Island.    July  6, 1918.) 

1.  MumoiPAi,    CoBPOBAHONS    «=s>621(20)  — 

DeFKCTIVK       SiDXWAIJCS    —    COKTBIBUTOBT 

Negligenob— Qdestions  fob  Juby. 
Pedestrian's  contributory  negligence  in  fall- 
big  Into  hole  in  sidewalk  is  generally  for  the 
jury,  unless  the  only  proper  inference  from  the 
facts  is  that  an  ordinarily  prudent  man  would 
not  have  acted  as  the  pedestrian  did. 

2.  MtTWlOIPAI.    CofiPORATlONS        «=>808(1)    — 

Deisctivs  S1DSWAI.KS— Case  Rkquibed. 
A  pedestrian  most  be  on  his  guard  against 
such  perils  only  as  a  reasonaUe  man  would  ap- 
prehend in  like  circumstances. 

3.  mcnicipai.  cobpobations  ^=>821(28)  — 
Detectivk  Sidewalks  —  Gontbibtttobt 
Neguoercb— QuEsnoN  tob  Jctt. 

Preeenoe  of  fence  across  street  and  side- 
walks beyond  which  a  bridge  was  being  built 
was  not  as  a  matter  of  law  notice  to  pedestrian 
of  unsafe  condition  of  sidewalk  on  part  of 
street  not  cloeed  by  tiie  fences 

4.  MuincnPAi,  Oorpobaxiohs     «=>821(2S)  — 

DErECnVK      BlDtWALKB    —    CoNTBIBUTOBT 

Nequoehob— QxTxsnoNS  fob  Jubt. 
Presence  of  street  obstructlm,  with  sign, 
barring  passage,  was  not  as  a  matter  of  law 
notice  to  pedestrian  <hi  sidewalk  that  the  side- 
walk was  dosed  or  tmsafe. 

6.  MUNIOIFAI.  COBFOBATIOnS  9s»821(25)  — 
DEVEOTIVE  SiDEWAIJCS  —  CORTBIBUTOBT 
NEOUOENCB— QtHESTIORS  TOB  JtJBT. 

Plaintiff's  testimony  that,  had  he  Io<4ced,  he 
eoDld  have  seen  a  hole  in  the  sidewalk  into 
which  he  fdl,  was  not  conclusive  of  his  con- 
tributory negligence,  when  his  attention  was 
momentarily  diverted  from  the  walk. 

6.  MuniciFAi.  CoBPOBA-noNS  €=>806(2)— I>e- 
VBOnVE  SiDEWAUC— OaxE  Bbquibed. 

A  pedestrian  on  a  sidewalk,  ignorant  of  a 
defect  theran,  may  assume  that  the  way  la  safe, 
and  need  not  exercise  the  highest  degree  of  care 
by  keeping  his  eyes  constantly  cm  the  walk,  but 
he  need  use  only  the  care  o(  an  ordinarily  pru- 
dent man. 

7.  MmnCIPAI,     COBPOBATIOKB      «s»761(l)  — 

Stbeet  IicPBOvrancNTs— Injubies  to   Pkb- 

BONS— OONTBOL  OF  STBEET. 

Where  city  authorized  railroad  contractors, 
bnildlng  a  viaduct  to  carry  street  over  tracks,  to 
use  part  of  street  for  storing  materials,  the 
dty  was  not  thereby  absolved  from  -liability  to 
pedestrian,  injured  by  defect  in  sidewalk  out- 
side fence  barring  the  street,  and  between  it 
and  a  warning  sign  placed  by  the  contractors. 

8.  MUWICIPAt        COBPOBATIOKB        «=»799    — 

Stbkkt   IiTPBovEmnrs— Isttdbies  to  Feb- 

SOITB— IXABIUTT. 

When  changes  are  being  made  in  street  by 
body  independent  of  the  city,  under  direct  leg- 
islative authority  for  abolinoo  of  grade  croea- 
ings,  the  city  is  not  thereby  rdleved  froia  stat- 
utory liability  for  injuries  to  pedestrians,  if 
the  street  has  not  actually  been  dosed  to  public 
travel. 

9.  Tbiai.     «=>189(1)— DiBEonoR  of  Vebdiot 

— STJPEBIOE  OOtTBT. 

Since  power  of  justice  of  superior  court  in 
ordering  judgment  does  not  exceed  power  of  the 
Supreme  Oonrt,  which  la  limited  to  cases  in 
which  there  is  no  legal  evidence  to  support  tiie 
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verdict,  the  justice  of  the  superior  court  cannot 
direct  a  yerdict  according  to  tlie  preponderance 
of  tlie  eividence. 

Vincent,  J.,  dissenting. 

Eiceptlon3  from  Superior  Court,  Provi- 
dence and  Bristol  Countlee;  diaries  F. 
Steams,  Judge. 

Trespass  on  the  case,  by  John  J.  GlllMUie 
against  Elmer  E.  Lent,  as  dty  Treasurer 
of  Central  Falls.  On  plalntHTs  exception  to 
order  directing  verdict  for  defendant,  and  to 
certain  rnlings  as  to  admission  of  testimony. 
First  exception  sustained,  other  exertions 
overruled,  and  cause  remanded  for  new  trial. 

John  P.  Beagan,  of  Providence,  for  plain- 
tlfl.  Mumford,  Huddy  &  Emerson  and  George 
H.  Huddy,  Jr.,  all  of  Providence,  for  defend- 
ant 

SWBETTLAKD,  J.  This  is  an  action  of 
trespass  on  the  case,  brought  against  the  de- 
fendant, as  city  treasurer  of  Central  Falls, 
to  recover  damages  for  injuries  alleged  to 
have  been  received  by  the  plaintiff  by  reason 
of  the  unsafe  condition  of  a  portion  of  the 
sidewalk  on  Cross  street,  a  public  highway 
in  said  dty.  Tlie  case  was  tried  before  a 
justice  of  the  superior  court  sitting  with  a 
Jury.  At  the  condusion  of  the  evidence  said 
Justice  directed  the  Jury  to  return  a  vtfdict 
for  the  defendant,  on  the  ground  that  It 
appeared  from  the  evidence  that  the  plalntiS 
was  guilty  of  contributoiy  negligence.  The 
case  is  before  us  upon  the  plaintifTs  excep- 
tion to  this  ruling  of  said  Justice,  and  upon 
his  exceptions  to  certain  rulings  made  by 
said  Justice  with  reference  to  the  admissloa 
of  testimony. 

It  appeared  that  at  the  time  of  the  alleged 
acddent  to  the  plaintiff  the  Pawtucket  & 
Craitral  Falls  Grade  Crossing  Commission, 
acting  under  the  authority  of  chapter  896  of 
the  Public  Laws  of  1012,  had  removed  the 
bridge  upon  whldi  said  Gross  street  had 
formerly  been  carried  over  the  railroad  loca- 
tion operated  by  the  New  York,  New  Haven 
&  Hartford  Railroad  Company,  and  were 
engaged  In  erecting  the  abutments  for  a  new 
bridge  at  tliat  point  To  the  east  of  the  rail- 
road location,  and  outside  of  the  land  which 
had  l)een  condemned  for  railroad  purposes, 
said  commission  had  built  a  tight  board  fence 
across  the  northerly  sidewalk  and  the  road- 
way of  Cross  street,  and  had  placed  a  picket 
fence  across  the  southerly  sl'^iewalk  on  said 
street  In  this  manner  persons  using  Cross 
street  were  entirely  excluded  from  the  place 
where  said  abutments  were  l>eing  constructed. 
At  the  time  of  the  alleged  accident  the  plain- 
tiff lived  on  the  northerly  side  of  Cross  street, 
a  short  distance  east  of  the  point  where  said 
fences  had  been  placed.  There  was  evidence 
()  resented  at  the  trial  from  which  it  might  be 
found  that  on  Sunday,  August  9,  1914,  at 
about  half  past  7  o'clock  In  the  evening,  two 
Jt  the  plaintiff's  children,  a  little  girl  about 
2%  years  old  and  a  boy  about  7  years  old, 
were  playing  near  the  curb  on  the  southerly 


side  of  Gross  street;  that  the  plaintiff,  having 
a  baby  about  10  months  old  in  his  arms,  came 
from  his  home  on  the  northerly  side  of  the 
street,  and  crossed  to  where  the  children  were 
playing,  for  the  purpose  of  having  them  come 
home,  because  it  was  becoming  dark;  that  as 
he  approached  them  the  little  girl  ran  upon 
the  southerly  sidewalk,  and  the  plaintiff,  for 
the  purpose  of  reselling  her  and  getting  her 
between  himself  and  his  home,  went  upon  the 
southerly  sidewalk,  and  while  there  stepped 
into  a  hole,  of  the  existence  of  which  he  was 
Ignorant  This  caused  the  plaintiff  to  fall, 
and  as  a  result  of  said  fall  he  suffered  the 
Injury  to  recover  damages  for  whlCh  this  suit 
has  been  brought  The  plaintiff  testified  that 
said  hole  was  irregular  in  shape,  extended 
from  the  curb  across  a  portion  of  the  idde- 
wallt,  was  about  S  feet  wide  at  its  widest 
point  and  about  2^  feet  deep  in  the  deepest 
part  and  was  shallowest  at  the  curb;  that 
there  were  no  lights  and  no  guard  alwut  said 
hole. 

[1-3]  The  ruling  of  said  Justice  in  directing 
a  verdict  is  in  accordance  with  the  claim  of 
the  defendant  that  it  should  be  said  as  a  mat- 
ter of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  The  question  of  contrib- 
utory negligence  is  generally  one  for  the  Jury, 
unless  it  clearly  appears  that  the  only  proper 
Inference  from  the  facts  is  that  in  the  dr- 
cumstances  of  the  case  an  ordinarily  prudent 
man  would  not  have  acted  as  did  the  plaintiff. 
TUs  court  has  frequently  bdd  that  a  verdict 
should  not  be  directed  if  <«  any  reasonanle 
view  of  the  testimony  the  plaintiff  can  re- 
cover. Baynes  v.  Billings,  30  R.  I.  53,  73 
Atl.  625;  Reddlngton  v.  Getchell,  40  R.  I. 
463,  101  Atl.  123.  It  is  the  generally  accept- 
ed rule  that  a  person  is  required  to  be  on 
his  guard  against  such  perils  (wly  as  a  rea- 
sonable man  would  apprehend  in  like  dr- 
cuinstances.  The  fence  across  the  highway 
was  notice  to  the  public  that  beyond  that 
point  the  construction  operations'  of  the 
Grade  Crossing  Commission  were  being  car- 
ried on ;  but  it  cannot  be  said  as  a  matter  of 
law  tliat  the  presence  of  the  fence  was  notice 
to  the  public  that  the  highway  to  the  east  of 
the  fence  was  not  in  condition  for  its  ordi- 
nary use.  It  also  appeared  that  In  the  middle 
of  the  roadway  of  Cross  street  about  20  or 
30  feet  In  front  of  the  fence,  was  placed  a 
woodoi  horse,  estimated  by  different  witness- 
es as  from  8  to  16  feet  long  and  about  8% 
feet  high.  To  this  horse  was  attached  a 
sign  reading:  "Street  Closed.  No  Passing. 
C.  W.  Blakeslee  &  Son."  Q  VT.  Blakeslee 
&  Son  were  the  contractors  who  were  en- 
gaged in  constructing  the  abutments  of  the 
new  bridge.  The  roadwuy  of  Cross  street 
was  about  21  feet  wide.  It  thus  appears 
that  said  horae  did  not  extend  entlrdy 
across  said  roadway,  whichever  estimate  of 
its  length  be  acc^ted  as  true. 

The  defendant  contends  that  from  the 
presence  of  this  horse  and  sign  it  is  conclu- 
sively shown  that  the  plaintiff  was  given 
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warning  that  be  fbould  be  on  tbe  lookout  i 
for  a  possible  defective  condition,  which 
might  render  the  sidewalk  unsafe  for  use. 
Just  what  interpretation  an  ordinarily  pru- 
dent man  would  give  to  said  notice  is  dearly 
a  question  of  fact  and  not  of  law.  The  New 
York,  New  Haven  &  Hartford  Ballroad  Oom- 
pany  had  charge  of  the  reconstruction  work 
under  the  commission.  From  tbe  testimony 
of  the  dvU  engineer,  tbe  bridge  foreman, 
and  the  construction  Inspector  of  said  rail- 
road company,  the  conclusion  is  warranted 
that  said  horse  and  sign  were  placed  by 
them  In  the  roadway  of  Cross  street  In  con- 
nection with  the  removal  of  the  temporary 
bridge  and  the  erection  of  said  fence,  and 
were  so  placed  for  tbe  purposes  of  notify- 
ing the  public  that  the  railroad  could  not  l>e 
crossed  at  tliat  point.  It  does  not  appear 
fr«»n  their  testimony  that  said  horse  and 
sign  were  Intended  to  have  any  reference  to 
the  condition  of  Cross  street  to  the  east  of 
the  fence.  It  may  be  said  that  the  sign  on 
the  horse  would  be  a  superfluous  notice  that 
Cross  street  no  longer  crossed  the  railroad; 
for  the  fence  Itself  constituted  a  physical  bar 
to  such  crossing,  and  hence  the  above  con- 
clusion is  not  a  reasonable  view  to  take  of 
the  purpose  of  the  sign.  Without  the  testi- 
mony of  these  agents  of  the  railroad  com- 
•  pany,  that  would  be  a  pertinent  suggestion; 
what  we  have  said  above,  however,  appears 
to  us  to  be  the  reasonable  conclusion  to  draw 
from  their  testimony. 

[4]  But  whatever  may  have  been  the  Inten- 
tion in  the  minds  of  the  agents  of  the  rail- 
road CDmi>any  who  placed  the  horse  and 
sign  In  Oroes  street.  In  our  opinion  a  notice 
such  as  the  one  In  question,  placed  upcm  a 
barrier  In  the  roadway  of  a  dty  street,  may 
well  be  understood  by  a  traveler  upon  the 
sidewalk,  wUdi  Is  not  barred,  as  referring 
merely  to  that  portion  of  the  roadway  which 
lies  beyond  the  barrier;  and  when  In  such 
circumstances  the  traveler  proceeds  along 
the  unobstructed  sidewalk  the  question  of 
his  due  care  is  not  conduded  against  him 
as  a  matter  of  law.  This  view  is  well  sup- 
ported by  the  authorities.  In  Hurley  v. 
Boston,  202  Mass.  68,  88  N.  B.  586,  the  court 
said: 

"In  the  case  of  such  a  street,  a  barrier  erect- 
ed across  the  part  u^ed  for  carriages,  but  not 
acroes  tbe  sidewalk  or  part  ordinarily  used  by 
pedestrians,  may  be  interpreted  by  the  traveler 
as  being  Intended  to  stop  the  progress  of  car- 
riages, bnt  not  of  pedestrians  upon  the  ride- 
walk;  and  many  times  that  interpretation  will 
be  correct.  And  even  if  there  be  a  notice  that 
the  street  be  closed  to  travel  while  grading,  the 
question  is  not  absolutely  concluded  against  the 
traveler.  In  many  cases  he  may  be  justified  in 
thinking  that  the  notice  is  no  broader  in  its 
scope  than  ilte  barrier,  and  that  the  thing  dosed 
to  public  travel  is  only  that  part  of  the  street 
vhidi  Is  shut  oB  by  tbe  barrier." 

To  tbe  same  effect  Is  StoIIker  y.  Boston, 
204  Mass.  522,  90  N.  K.  927,  and  Leonard  v. 
Boston,  183  Mass.  68,  66  N.  B.  696w 

In  the  view  which  we  have  taken  of  the 
meaning  and  the  effect  of  said  horse  and 


sign,  it  was  for  the  Jury  to  say  as  a  matter 
of  fact  whether  their  presence  In  the  roadway 
should  have  caused  tbe  plaintiff  as  a  reason- 
able man  to  apprehend  danger  on  the  side- 
walk, and  would  call  for  the  exercise  of  a 
degree  of  caution  greater  than  that  ordinarily 
required  of  a  traveler  upon  the  sidewalk  of  a 
dty  street 

[6]  In  support  of  his  position  the  defend- 
ant places  great  reliance  upon  certain  testi- 
mony given  by  the  plaintiff  at  the  trial.  In 
cross-examination  he  testified  as  follows: 

"975  Q.  Then  why  couldn't  you  see  the  hole? 
A.  Well,  I  didn't  see  the  hole.  976  Q.  The  rea- 
son is  you  didn't  look;  isn't  that  ilie  reason? 
A,  I  didn't  look  for  it,  no;  I  didn't  look  for 
the  hole.  977  Q.  If  you  had  looked,  you  would 
have  seen  it?  A.  If  I  had  looked,  I  would  have 
seen  it." 

And  in  answer  to  questions  by  his  attorney 
the  plaintiff  testified: 

"982  Q.  Now,  as  I  understand  you  to  say, 
you  didn't  know  this  hole  was  there  or  didn't 
expect  to  find  the  hole?  A.  No,  sir.  983  Q.  If 
you  went  looking  for  the  hole,  it  was  big  enough 
to  be  found?    A.  Yes;   yes." 

The  meaning  of  the  plaintiff  is  plain;  he 
was  Ignorant  of  the  existence  of  the  hole ;  the 
bole  was  large  enough  to  be  seen.  If  he  bad 
looked  for  it  or  had  looked  at  it  We  must 
assume  that  the  plaintiff  did  not  see  the  hole, 
for  he  stepped  Into  It,  thereby  causing  serious 
Injury  to  himself  and  offering  the  possibility 
of  very  severe  Injury  to  the  child  which  he 
was  carrying  In  his  arms.  In  our  opinion  it 
is  Immaterial  whether  or  not  the  plaintiff 
stated  that  he  could  have  seen  the  hole  If  he 
had  looked  for  It  as  it  Is  perfectly  apparent 
that,  in  the  state  of  the  light  on  the  street  at 
that  time,  a  person  of  ordinary  eyesight  could 
not  have  failed  to  see  a  hole  of  the  size  of 
the  one  in  question  If  he  had  looked  for  it. 
The  same  is  true  in  most  cases  where  a  plain- 
tiff Is  seeking  to  recover  damages  for  injuries 
received  by  reason  of  a  defect  in  a  highway, 
when  said  defect  is  not  concealed  by  the  dark- 
ness or  otherwise.  If  the  contention  of  the 
defendant  is  adopted,  recovery  oould  rarely 
be  had  in  such  cases.  There  are  few  defects 
In  the  surface  of  a  highway  which  In  the 
daytime,  or  even  In  the  twilight  cannot  be 
seen  by  one  who  looks  at  them,  or  looks  for 
them,  or,  having  reason  to  apprehend  their 
existence,  Is  particularly  on  his  guard  against 
Injury  from  them.  However,  whether  or  not 
a  traveler  could  have  seen  such  defect  if  he 
bad  looked  for  it,  is  not  conclusive  In  deter- 
mining whether  he  Is  guilty  of  negligence  con- 
tributing to  his  own  Injury,  unless  the  sur- 
rounding circumstances  are  such  that  no 
other  Inference  can  t>e  drawn  from  hia  con- 
duct. In  this  case.  In  our  opinion,  notwith- 
standing the  admission  of  the  plaintiff,  there 
still  remained  the  question  of  fact  for  the  de- 
termination of  the  Jury  whether,  acting  upon 
the  assumption  that  the  dty  of  Central  Falls 
had  performed  its  statutory  duty,  with  bis 
attention  momentarily  diverted,  the  plaintiff 
was  exerdsing  the  care  of  an  ordinarily 
prudent  man  in  the  circumstances. 
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In  gapport  of  his  contendtm  the  defendant 
cites  Nicholas  y.  Peck,  20  B.  I.  633,  40  AtL 
418.  The  dedsion  there  is  not  applicable  to 
the  facts  in  the  case  at  bar.  In  Mcholas  t. 
Peck  it  appeared  that  the  plalntlft  was  In- 
jured by  falling  over  stones  projecting  above 
the  surface  of  the  highway.  The  plaintiff 
had  previous  knowledge  of  the  defect,  and 
when  she  had  occasion  to  pass  that  way  had 
been  in  the  habit  of  going  around  said  stones. 
The  court  held  that  the  plaintiff  was  bound 
to  look  for  said  stones.  If  they  were  danger- 
ous and  she  knew  of  the  danger.  The  defend- 
ant also  cites  cases  from  other  Jurisdictions, 
where  the  facts  were  somewhat  similar  to 
those  that  appeared  In  mcholas  v.  Peck. 
These  cases  are  based  upon  the  principle  that, 
when  a  traveler  has  previous  knowledge  of  a 
defect  In  a  highway,  a  greater  degnee  of  cau- 
tion is  required  of  him,  and  he  must  be  on  his 
guard  to  avoid  injury  from  a  known  danger. 
It  may  be  noted  tluit  in  some  Jurisdictions  It 
has  been  held  by  the  courts  of  last  resort 
that,  in  case  of  injury  to  a  plaintiff  throngh 
a  defect  in  a  highway,  the  fact  of  previous 
knowledge  of  such  defect  on  the  plaintiff's 
part  is  not  in  all  circumstances  conclusive  up- 
on the  question  of  bis  contributory  negli- 
gence. 

[I]  The  ordinary  rule  Is  that,  when  a  peiv 
son  Is  traveling  on  the  sidewalk  of  a  public 
street  and  is  Ignorant  of  a  defect  In  its  sur- 
face, he  has  a  right  to  assume  that  the  way 
la  safe,  and  is  not  required  to  exercise  the 
highest  degree  of  care  and  keep  his  eyes  con- 
stantly on  the  walk.  The  care  required  of 
him  lis  that  of  an  ordinarily  prudent  man, 
and  the  question  of  his  contributory  negli- 
gence is  for  the  Jury.  In  Wood  v.  Boston, 
121  Mass.  337,  the  plalnUff  aUeged  that,  while 
walking  along  the  sidewalk  of  one  of  the  pub- 
lic streets  of  the  dty  of  Boston,  she  stepped 
into  a  hole  and  was  Injured.  The  plaintiff 
in  that  case,  in  answer  to  the  question  wheth- 
er she  knew  of  any  reason  why  she  did  not 
see  the  place  Into  which  she  stepped,  testi- 
fied as  follows: 

"I  don't  know  any  resBon  why,  except  I  didn't 
expect  it  was  there.  I  wasn't  looking  at  the 
sidewalk.  I  suppose  I  was  looking  at  the  ferry. 
It  is  most  natural,  if  I  was  looking  at  it,  I 
would  moat  Ukely  see  it." 

She  also  testified: 

"If  I  had  been  looking  on  the  sidewalk  for 
the  hole,  I  would  have  stepped  past  it.  I  don't 
think,  if  I  saw  it  I  should  have  gone  into  it. 
I  can't  say  why  I  was  not  looking  at  the  side- 
walk. I  know  I  wasn't  looking  for  an  acci- 
dent, or  expecting  it,  imtil  it  came  onto  me." 

The  court  said: 

"The  surrounding  circumstances,  and  the  con- 
duct of  the  plaintiff  at  the  time  she  stepped  into 
the  hole  in  the  sidewalk,  were  fully  disclosed  by 
the  evidence.  It  cannot  be  said  to  appear  con- 
clusively that  she  was  careless,  because  she 
failed  to  keep  her  eyes  constantly  upon  the  side- 
walk before  her.  Whether  she  was  in  the  ex- 
ercise of  that  due  care  which  personsof  common 
prudence  would  exercise  under  like_  circumstanc- 
es was  properly  submitted  to  the  jury." 


In  Chicago  t.  Babcock,  143  III.  358,  32  N.  Bi 
271,  the  coort  said: 

"A  person  passing  along  a  sidewalk  in  a  city 
is  required  to  use  ordinary  and  reasonable  carv 
and  diligence  to  avoid  danger ;  bat  what  is  such 
ordinary  and  reasonable  care  depends  upon  the 
circumstances  of  each  particular  case,  and  is  a 
question  of  fact  for  tne  jury.  A  pedestrian 
upon  such  sidewalk  may  ordinarily  assume  that 
the  sidewalk  is  in  a  reasonably  safe  condition 
for  travel.  To  hold  that  such  perstm  is  abso- 
lutely bound  to  keep  his  or  hei*  eyes  constantly 
fixed  on  the  sidewalk  in  a  seardi  for  possible 
holes  or  other  defects  would  be  to  establish  a 
manifestly  unreasonable  and  wholly  impractica- 
ble rule." 

In  Cantwell  r.  City  of  Ai>pIMon,  71  Wis. 
463,  37  N.  W.  813,  It  appeared  that  the  plain- 
tiff walked  Into  an  excavation  on  the  Bid»* 
walk  In  broad  daylight,  that  she  was  walking 
slowly,  looking  straight  ahead,  and  did  not 
see  that  the  sidewalk  bad  been  disturbed. 
The  court  said: 

"Moreover,  she  was  passing  along  the  princi- 
pal thoroughfare  of  the  city,  and  had  no  rea- 
sonable cause  to  fear  or  suspect  that  sudi  an 
unguarded  pitfall  would  be  allowed  in  her  path. 
Many  facts  were  proved  bearing  upon  the  ques- 
tion of  the  aUeged  contributory  negligence  of  the 
plaintiff,  from  which  HiSerent  inferences  may 
reasonably  be  drawn.  In  such  a  case  the  au- 
thorities all  agree  that  the  question  of  negli- 
gence is  for  the  jury." 

See,  also,  Flynn  v.  Watertown,  173  Mass. 
108,  63  N.  E.  147. 

We  are  of  the  opinion  that  a  verdict  should 
not  have  been  directed  for  the  defendant  on 
the  ground  that  the  plalntifl  was  guilty  of 
contributory  negligence. 

[7]  The  defendant  contends  before  us  that 
a  verdict  should  have  been  directed  In  hla 
tayar,  because  the  dty  of  Central  Falls  had 
no  jurisdlctlcm  over  the  place  where  the 
plaintiff  claimed  that  the  aoddent  occurred, 
and  owed  no  duty  to  the  plalntUt.  He  bases 
this  contention  on  the  fact  that  the  Pawtudc- 
et  &  Central  Falls  Grade  Crossing  Commis- 
sion had  been  empowered  by  the  General  As- 
sembly to  condemn  land,  and  to  make  chang- 
es In  and  about  public  bridges  and  highways. 
In  the  dtles  of  Pawtncket  and  Central  Falls, 
in  order  to  carry  out  the  purpose  of  Its  cre- 
ation. In  regard  to  any  portion  of  Gross 
street,  which  said  oommission  bad  taken  un- 
der its  jurisdiction  In  accordance  with  the 
power  conferred  upon  it,  the  dalm  might 
well  be  made  that  the  dty  of  Central  Falls 
had  been  relieved  of  its  statutory  obligation 
to  repair  and  keep  safe  for  travel.  As  to 
the  rest  of  Cross  street  the  duty  of  the  dty 
remained  unchanged.  For  the  purpose  of 
operating  a  steam  shovel,  and  for  conv^i- 
ience  In  erecting  the  abutments  of  the  new 
bridge,  dtber  by  authority  of  the  statute  or 
by  permlssloa  of  the  dty  of  C«itral  Falls, 
said  commission  had  taken  temporary  con- 
trol of  a  part  ot  Cross  street  beyond  the 
place  where  the  abutments  of  the  new  bridge 
would  stand  When  completed,  and  beyond 
the  line  of  its  condemnation.  Well  outside 
of  and  to  the  east  of  Its  operations  the  corn- 
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mission  had  erected  said  fence  across  the 
blgbway.  Said  fence  most  be  held  to  mark 
the  limit  of  the  control  assimied  by  the  com- 
•nlsslon  for  the  pupose  of  carrying  on  its 
^orli.  Mr.  Cnrtis,  the  dvll  engineer  of  the 
New  York,  Mew  Haven  &  Hartford  Railroad 
Company,  called  by  the  defendant,  testified 
that: 

"In  all  street  work  we  have  to  take  as  mncb 
as  to  necessary  to  bnild  a  new  bridge." 

And  farther  that: 

The  dty  gave  us  anthoriiy  to  go  in  there 
and  restore  our  masonry  abutments  and  what- 
ever was  necessary  in  accordance  with  the 
plans." 

EYom  this  testimony  <4  the  defendant  it 
appears  that  the  fence  Kas  erected  and  a 
portion  of  Cross  street  to  the  east  of  Its  line 
of  condemnation  was  occui)ied  by  the  com- 
mission in  accordance  with  a  e^iedal  permig- 
Bloa  obtained  from  the  city  of  Central  Falls. 
When  the  former  bridge  on  Cross  street  was 
removed,, a  similar  fence  was  erected,  which 
was  taken  down  when  the  temporary  bridge 
was  completed  and  travel  across  the  railroad 
location  was  resumed.    When  the  progress  of 
the  construction  work  required  that  the  use 
<tf  the  temporary  bridge  should  be  dlscontln- 
ned,  the  fence  which  existed  at  the  time  of 
the  acddetat  in  question  was  erected.    The 
grade  of  Cross  street  to  the  east  of  the  fence 
ronalned  undisturbed  tliroughoat  these  op- 
erations.   It  is  plain  from  these  drcumstano- 
0B  that  at  all  timea  the  control  of  Cross 
street  to  the  east  of  the  fence  had  remained 
In  the  dty  of  Central  Falls.    The  placing  of 
the  horse  and  sign  in  front  of  the  fence  does 
not  affect  this  question.    By  whomever  they 
were  placed  there,  they  cannot  properly  be 
regarded  as  working  an  extension  of  the 
Jurisdiction  of  the  Orade  Crossing  Commis- 
sion beyond  the  point  which  it  had  dearly 
marked  off  as  the  limit  of  its  operations.    It 
the  dty  permitted  the  horse  and  sign  to  re- 
main in  one  of  its  highways,  it  may  avail  it- 
self of  any  advantage  to  be  gained  from  the 
notice  and  warning   whldi  their  presence 
gave^  In  accordance  with  the  prlndples  which 
we  have  set  out  above.   Further  consideration 
of  this  daim  of  the  defendant  is  unnecessary. 
[I]  The  proposition,  however,  is  well  sup- 
ported by  authority  that,  when  changes  are 
bdng  made  In  a  public  street  of  a  dty  by 
some  body  Independent  of  the  dty  and  acting 
.under  direct  legislative  authority  providing 
for  the  abolltloa  of  grade  crossings,  or  for 
soma  other  public  work,  such  dty  Is  not  re- 
lieved  from  Its  statutory  liability  for  Injury 
to  a  traveler  caused  by  a  defect  In  the  street, 
if  th&  dty  has  not  actually  dosed  said  street 
to  public  traveL     Connelly  v.  Boston,  206 
Mass:  4,  W  N.  B  898;    Stewart  v.  Boston, 
223  Mass.  525,  112  N.  B.  218;  Torphy  v.  FaU 
River,  188  Mass.  810,  74  N.  EL  466. 


not  be  disturbed  by  us,  because  it  was  suu- 
ported  by  the  weight  of  the  evidence  thac 
there  was  no  hole  in  the  sidewalk  in  ques- 
tion, and  if  the  plaintiff  fell  into  a  hole  it 
was  into  one  on  private  land  adjoining  said 
street.  An  examination  of  the  transcript  of 
evidence  discloses  that  there  was  testimony 
presented  at  the  trial  that  the  plaintiff  was 
Injured  by  falling  into  a  hole  on  the  sidewalk. 
We  have  frequently  said  that  it  Is  not  with- 
in the  province  of  a  justice  of  the  superior 
court  to  direct  a  verdict  In  accordance  with 
what  appears  to  him  to  be  the  preponderance 
of  the  eividence.  Under  the  provisions  of  our 
statute  relating  to  appellate  proceedings,  the 
authority  of  this  court  to  order  Judgment 
against  the  party  in  whose  favor  a  verdict  or 
decision  has  been  rendered  is  limited  to  cases 
in  which  we  find  tliat  there  is  no  legal  evi- 
dence to  support  such  verdict  at  decision. 
The  power  of  a  Justice  of  the  superior  court  In 
that  regard  does  not  exceed  the  power  of 
this  court. 

The  action  of  the  superior  court  in  direct- 
ing a  verdict  fbr  the  deoTendant  was  not  war- 
ranted. The  plaintifCs  ezceptloai  thereto  is 
sustained.  We  find  no  merit  in  the  other  ex- 
ceptions of  the  plaintiff,  and  they  ara  over- 
ruled. 

The  case -is  remitted  to  the  superior  court 
for  a  new  trial. 

VINCENT,  J.,  dissents. 


(M  N.  J.  Law,  2U) 
WINCH  V.  JOHNSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  191&) 

(ByXlahu*  ly  the  Court.) 

MVT(IClPiL  COBFOKATIONS  «=3706(6)  —  Ooixi- 
8I0N  ON  Stbeet— TBAmO  Rbguiations. 
Where  an  automobile  at  an  intersecting 
street  collided  with  a  motorcyde  comhig  in  an 
opposite  direction,  the  fkct  that  the  automobile 
failed  to  observe  the  provisicms  of  the  traffic 
act  (Act  AprU  6,  1915 ;  P.  L.  1915,  p.  285)  does 
not  per  ae  present  the  basis  for  the  direction  of 
a  verdict  against  the  defendant;  such  fact  be- 
ing but  one  factor  in  the  situation,  which,  con- 
sidered as  a  whole,  presents  a  jury  question  as 
to  the  defendant's  negligence  under  all  the  dr- 
cumstances. 

Appeal  from  Supreme  Court 

Action  by  Percy  H.  Joluson  against  Her- 
bert A.  Winch.  From  a  Judgment  on  a  di- 
rected verdict  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  venire  de  novo  ordered. 

Kalisch  &  Kalisch,  of  Newark,  for  appel- 
lant. Herbert  Clark  Gilson,  of  Jersey  City, 
for  appellee. 

MINTUBN,  J.  The  plaintiff,  while  riding 
upon  the  rear  seat  of  a  motorcyde,  (H>erated 
by  another,  was  run  into  and  Injured  by  an 


[I]  The  defendant  further  daims  that  the   automobile,   driven   by  defendant,  on  Park 
direction  of  a  verdict  by  said  Justice  should  I  avenue,  at  the  intersection  of  Summer  av* 

-^- , , 

4s»For  otlier  csms  m*  aam*  topic  and  KJHr-MaitBUB  In  all  Ker-Numberad  DlgwU  and  ladtzM 
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nue.  In  the  dty  of  Newark,  coming  In  an  <^ 
poslte  direction.  The  colliBlon,  It  Is  alleged, 
arose  out  of  the  fact  that  the  defendant  was 
In  the  act  of  turning  to  the  left  Into  Summer 
avenue,  contrary  to  the  provisions.  Inter  alia, 
of  subdivision  6,  section  2,  of  chapter  156 
of  the  Laws  of  1915,  commonly  designated 
the  "Traffic  Act,"  which  provides  that: 

"A  vehicle  turning  into  another  road  to  the 
left  shall,  before  turning,  pass,  when  possible, 
to  the  right  of  and  beyond  the  center  of  the 
intersection  of  the  two  roads." 

This  the  defendant  palpably  failed  to  do, 
and  his  failure  in  that  respect  was  made 
ratio  decidendi  for  the  direction  of  a  ver- 
dict against  him  by  the  learned  trial  court. 
The  reason  underlying  this  direction  mani- 
festly was  that  this  violation,  regardless  of 
other  concurring  or  contributing  factors,  in- 
cident to  the  collision,  dominated  the  situa- 
tion, and  characterized  the  defendant's  act 
per  se  as  the  sole  act  of  tort  feasance. 

It  win  be  observed  that  the  section  in  ques- 
tion is  not  intended  to  supply  a  rigid  unvarl- 
able  rule  of  conduct,  but  one  to  be  applied 
"when  possible,"  cseteris  paribus,  to  ordinary 
road  conditions.  If  extraordinary  conditions 
exist  at  an  Intersection,  making  its  practical 
application  obviously  dangerous  or  unwise 
to  a  reasonably  prudent  man,  this  legislative 
proviso  is  intended  to  vest  in  the  driver  a 
reasonable  discretion  in  order  to  avoid  acci- 
dent to  himself  and  to  others. 

The  manifest  purpose  of  the  legislatiiMi  be- 
ing the  avoidance  of  danger  and  collision  up- 
on the  highway,  its  application  in  any  in- 
stance must  co-ordinate  with  the  rule  of  rea- 
son, which  at  common  law  vests  an  exercise 
of  discretion  for  care  and  foresight  in  the 
wayfarer,  consistent  with  the  exercise  of  a 
like  discretion  in  others  in  the  lawful  use  of 
the  highway.  To  adopt  a  construction  which 
would  militate  against  this  common-law  rule 
would  necessitate  a  construction  as  unplastic 
in  its  operation  as  the  laws  of  the  Medes  and 
Persians,  and  which  might  by  its  potent  man- 
date and  active  instrumentality  evolve,  in 
many  cases,  the  very  dangers  which  the  Leg- 
islature intended  to  obviate.  The  question, 
therefore,  was  one  for  the  jury,  under  the 
familiar  rule  whether,  under  all  the  circum- 
stances, including  the  failure  to  observe  the 
provisions  of  the  traffic  act,  the  accident 
arose  by  reason  of  the  defendant's  negligence, 
and  whether  the  plaintiff,  by  reason  of  any 
act  of  his,  was  a  proximate  and  contributing 
factor  to  the  result,  so  far  as  the  latter  doc- 
trine can  be  applicable  In  this  instance,  in 
view  of  the  plaintltC's  status  as  a  passenger. 

Since  the  only  Inquiry  before  us  is  the  legal 
propriety  of  the  court's  direction,  in  this  re- 
spect, the  construction  we  have  thus  put  up- 
on the  act  renders  further  consideration  un- 
necessary, except  to  remark  that  cases  in 
this  court  not  unlike  in  principle  the  case 
at  bar  are:  Evers  v.  Davis,  86  N.  J.  Law,  i 
196,  90  Atl.  677;    State  v.  Schutte,  88  N.  J.J 


Lew,  896,  96  Atl.  659;  Pool  ▼.  Brown,  89 
N.  J.  Law,  314,  98  AtL  262;  Erwln  v.  Traud, 
90  N.  J.  Law,  289, 100  AU.  184,  L.  R.  A.  1917D, 
690;  ChUpparlne  v.  Public  Sa-vice  Ry.  Co., 
103  AtL  180;  Horowitz  v.  Gottwalt,  decided 
last  term,  102  Atl.  930. 

The  Judgment  below  wUl  be  reversed,  and 
a  venire  de  novo  is  ordered. 


(M  N.  J.  Isw,  H) 

HYATT  ROLLER  BEARING  CO.  ▼.  PENN- 
SYLVANIA R.  CO. 
(Sapreme  Conrt  of  New  Jersey.    June  21,  1918.) 

L  Appeai.  and  Ebbob  «s>1011(1)— Findinqs 
or  CouET. 
Since  the  trial  court  iKMsesses  the  opportuni- 
ty of  viewing  the  witnesses  and  considering  the 
credibility  of  their  testimony,  its  finding  upon 
conflicting  testimony  will  not  be  disturbed. 

2.  Cabbiebb  €=>159(1)— Qlaim  of  Lobs. 

Where,  in  addition  to  notation  of  shortage 
on  the  original  delivery  receipt,  consignee 
promptly  wrote  the  carrier  a  letter  reciting  the 
facts,  and  carrier  replied  in  tliree  days  that  it 
could  not  locate  the  missing  goods,  there  was 
sulticient  compliance  with  the  bill  of  lading  re- 
quirement of  claim  of  loss. 

3.  Cabbierb  ®=>159(1)— Claim  or  Loss. 

Substantial  compliance  with  bill  of  lading 
reQuirement  of  notice  of  claim  for  damages  is  all 
that  is  required. 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  the  Hyatt  Roller  Bearing  Compa- 
ny against  the  Pennsylvania  Railroad  Compa- 
ny. From  a  judgment  for  plaintiff,  defendant 
appefds.    Affirmed. 

Argued  November  term,  1917,  before 
SWAYZE,  TRENCHARD,  and  MINTURN, 
JJ. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant.  Day,  Day,  Smith  ft  Sllhger^ 
land,  of  Newark,  for  ai^jellee. 

MINTURN,  J.  The  case  was  tried  before 
the  court  without  a  jury,  and  the  following 
facts  were  expressly  or  incidentally  found 
as  the  basis  for  the  judgment  rendered  In  fa- 
vor of  the  plaintiff:  Five  bundles  of  steel 
were  consigned  to  plaintiff  at  Its  works  at 
Harrison,  In  this  state,  on  February  24,  1916, 
by  the  Becker  Steel  Company  of  America,  at 
Caxarleston,  W.  Va.  The  car  provided  by  de- 
fendant for  the  purpose  of  carriage  to  plain- 
tiff's premises  from  the  Harrison  station 
was  known  as  a  "ferry  car,"  and  was  sealed 
at  Harrison  In  accordance  with  the  tariff 
filed  with  the  Interstate  Commerce  Commis- 
sion, the  effect  of  which  was  that  defendant 
was  relieved  of  responsibility  for  the  losses 
incident  to  the  intermediate  carriage  from 
the  Harrison  station  to  plaintiff's  premises 
at  that  place.  The  ferry  car  was  run  Into 
the  premises  of  the  plaintiff  on  March  11, 
1916,  at  1  o'clock  in  the  afternoon.  When 
the  car  was  unloaded,  one  of  the  steel  bun- 
dles was  missing,  and  plaintiff  brought  suit 
to  recover  its  value. 

Defendant  contoided  that,  since  the  five 
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bundles  had  been  loaded  In  tbe  car  and  prop- 
erly sealed,  the  plaintiff,  under  the  terms  of 
the  bill  of  lading,  assumed  all  tbe  liability 
for  loss  during  transportation.  Tbe  trial 
court  found  that  the  defendant  failed  to  de- 
liver tbe  goods  at  the  Harrison  station.  The 
testimony  was  that,  when  the  shipment  was 
received  at  the  plaintiff's  plant,  it  was  check- 
ed up  by  three  of  its  employes,  and  the  fact 
of  tbe  absence  of  tbe  fifth  bundle  was  noted 
by  another  employ^  upon  tbe  original  deliv- 
ery receipt,  and  the  receipt  with  that  nota- 
tion was  forwarded  to  defendant.  There 
was.  In  addition,  ample  testimony  furnished 
from  which  the  trial  court  reasonably  con- 
cluded that  the  fifth  bundle  was  delivered  to 
the  plaintiff  at  Charleston,  In  West  Virginia, 
bat  was  not  placed  by  defendant  upon  its 
ferry  car  at  Harrison,  to  be  run  into  the 
plalntUTs  premises,  upon  the  siding  main- 
tained for  that  purpose. 

[1]  There  was  a  diversity  of  testimony  up- 
on that  question,  but  the  trial  court,  possess- 
ing tbe  opportunity  of  viewing  the  witnesses 
pro  and  con,  and  with  the  advantage  of  con- 
sidering the  credibility'  of  their  testimony, 
found  that  the  five  bundles  were  not  placed 
up<Hi  tbe  ferry  car  at  the  Harrison  station, 
and  that  finding  upon  well-settled  rules,  we 
cannot  disturb.  It  eliminates  from  our  con- 
sideration the  legal  effect  of  the  consign- 
ment, imder  the  terms  of  tbe  bill  of  lading, 
as  well  as  under  the  provisions  of  the  Inter- 
state Commerce  Act  (Act  Feb.  4,  1887,  c.  104, 
24  Stat  379),  which,  under  the  conditions 
contended  for  by  the  defendant,  it  may  be 
conceded,  would  relieve  the  defendant  from 
responsibility,  and  impose  the  risk  of  trans- 
portation upon  the  plaintiff. 

[2]  It  is  insisted,  finally,  that  the  daim  of 
loss,  required  by  the  bUl  of  lading,  to  be 
furnished  by  tbe  plaintiff,  within  four 
months,  to  the  defendant,  after  delivery,  was 
never  famished.  Tbe  testimony  evinces 
fbat.  In  addition  to  the  notation  upon  the  re- 
c^t  already  referred  to,  there  was  a  let- 
ter written  by  plaintiff  to  defendant  on  April 
17,  1916k  citing  the  facts,  and  informing  de- 
fendant that  the  flftb  bundle  had  not  been 
delivered.  The  defendant,  after  Investiga- 
tion, notified  plaintiff  by  letter,  three  days 
thweafter,  that  they  had  been  unable  to  lo- 
cate it.  The  stress  of  the  reasoning  upon 
this  point  is  placed  upon  the  word  "claim," 
contained  in  the  bill  of  lading,  as  follows: 

"Claims  most  be  made  In  writing,  to  the  cai^ 
rier,  at  the  point  of  delivery,  or  at  tbe  point  of 
ori{^n  within  four  months  after  delivery,"  etc. 

We  think  the  information  conveyed  by  the 
plaintiff  to'  the  defendant  was  substantially 
a  claim  within  the  meaning  of  the  language 
quoted.  The  liberality  of  interpretation 
placed  upon  that  term  by  the  federal  Su- 
preme Court,  and  the  coturts  of  sister  states 
where  the  question  has  arisen,  evinces  that 
the  fundamental  reason  for  the  requirement 
Is  to  enable  the  carrier  to  trace  the  goods 


within  a  reasonable  period  after  the  delivery, 
or  the  failure  to  deliver,  so  as  to  protect  it- 
self from  resulting  loss,  upon  a  subsequent 
claim  for  damage.  Manifestly  tbe  delivery 
of  a  notice  of  the  loss,  from  which  no  other 
inference  is  reasonably  derivable  than  that 
the  loss  has  occurred,  and  giving  the  sub- 
stantial ijarticulars  as  in  the  case  sub  Judice, 
and  which  resulted  in  an  investigation  by 
the  carrier,  is  substantially  a  claim  or  a  no- 
tice of  a  claim  within  the  reascmable  con- 
struction of  the  bill  of  lading.  Tbe  most  re- 
cent review  of  the  subject  is  contained  in 
St.  Louis  &  I.  Mt.  Ry.  Co.  v.  Starblrd,  243  U. 
S.  592,  37  Sup.  Ct  4ffi2,  61  L.  EJd.  917.  There 
the  court  points  out  the  rationale  toe  a 
reasonable  interpretation  of  the  word  as  fol- 
lows: 

"Sach  notice  puts  in  permanent  form  the  evi- 
dence of  an  intention  to  claim  damages,  and  wiO 
serve  to  call  the  attenti<»  of  the  earner  to  the 
condition  of  the  freight,  and  enable  it  to  make 
BDch  investigation  as  tiie  facts  of  tbe  case  re- 
quire, while  there  is  opportunity  so  to  do^" 

[S]  In  conformity  with  that  general  view, 
the  rule  is  generally  accepted  to  be  that  a 
stipulation  requiring  the  giving  of  notice  of 
a  Claim  for  damages  must  be  given  a  reason- 
able construction,  and  a  substantial  com- 
pliance therewith  on 'the  part  of  the  shim)er 
is  all  that  is  required.  See  annotationB  to 
Hoye  V.  P.  R.  R.,  191  N.  T.  101,  83  N.  E.  686, 
17  li.  B.  A.  (N.  S.)  641,  14  Ann.  Oas.  417 ;  4 
R.  O.  L.  796,  and  cases  dted;  10  <X  J.  836, 
and  cases  dted. 

The  Judgment  will  ttierefore  be  affirmed, 
with  costs. 

(91  N.  J.  Law,  tU) 
E31EBS  V.  RTJBSAM  et  bL 

(Supreme  Court  of  New  Jersey.    June  6,  1918.) 
(ByUdbui  ly  the  Court.) 

1.  LUTOLOBD  AND  TENANT  «=»167(4)— INJURY 

TO  Tenant— Fa iLUBK  to  Keep  Hai,i.  LiaHXS 

BxntNiNe— Neolioence. 
An  action  lies  against  the  owner  of  a  tene- 
ment house  tor  failure  to  keep  the  hall  lights 
burning  until  lO  p.  m.,  as  required  by  section 
126  of  the  act  (4  Comp.  St.  1910,  pp.  5323, 
5.^1),  when  it  appears  that  such  failure  was 
negligent,  tested  by  the  rules  of  common  law. 

2,  IWINDLOBO  AND  TENANT  «=»167(4)  —  FAIL- 
URE to  Keep  Hall  Liohts  Burning — Neo- 
lioence. 

Where  the  lights  have  been  properly  lit,  bat 
extinguished  before  10  p.  m.  by  an  independent 
agency  for  which  tbe  owner  is  not  reBponsible, 
and  an  accident  occurs  in  consequence,  the  ques- 
tion to  be  answered  in  determining  negligence  of 
the  owner  or  liis  agent  is  whether  the  period  of 
time  between  the  extinguishing  of  the  'Ught  and 
the  injury  was  such  that  said  owner  or  agent 
should  in  the  exercise  of  reasonable  care  have 
discovered  tbe  situation  and  relit  the  light. 

8.    IiANDLOBD    AND   TENANT   «=>ie9(ll)— FAIL- 
URE TO  Keep  Hall  Xjshts  Burning — Ques- 
tion FOB  JURT. 
Ordinarily,  that  question  is  for  the  Jury;  but 
when  the  facts  are  undisputed,  and  no  other  in- 
ference can  be  reasonably  drawn  than  that  of 
absence  of  negligence,  a  verdict  for  defendant  Is 
properly  directed. 
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Appeal  from  Circuit  Court,  Essex  County. 

Actiwi  by  WUma  Krebs,  administratrix  of 
Jullna  Krebs,  deceased,  against  Bdward  F. 
Rubsam  and  others.  Judgment  for  defend- 
ants nipon  a  directed  rerdict,  and  plaintUt 
appeals.    Affirmed. 

Argued  February  term,  1918,  before  QUM- 
MERB,  a  J.,  and  PABKBB  and  KAUSCH. 
JJ. 

A.  J.  Bosabach,  of  Newaric,  for  appellant. 
Jdtm  A,  Bernbard,  of  Newark,  for  req;K>nd- 
ents. 

PABEBR,  J.  Tbis  is  a  negligence  case. 
The  trial  Judge  directed  a  verdict  for  tbe  de- 
fendant, and  tbis  judicial  action  is  tbe  sole 
ground  of  appeal. 

[1, 2]  Defendants  were  th«  owners  and  pro- 
prietors of  a  bouse  in  Newark  occupied  by 
tliree  families,  one  on  eaCb  floor,  and  coming 
within  tbe  statutory  definition  of  a  "tenement 
house."  P.  h.  1904,  p.  96,  I  2;  C  S.  6323. 
It  was  12ielr  statutory  duty  as  such  owners  to 
keep  a  proper  light  burning  in  the  public 
hallways  near  the  stairs,  upon  every  floor, 
between  sunset  and  10  o'clock  each  evening. 
Section  126;  Kargman  v.  Carlo,  86  N.  J.  Law, 
632,  636,  90  AtL  292.  The  complaint  aUeged 
a  negligent  failure  to  perform  this  duty, 
and  that  in  consequence  thereof  deceased  fell 
while  descending  the  stairs  on  a  spedfled  eve- 
ning before  10  o'clock,  and  sustained  injuries 
from  which  he  died.  There  was  a  dispute 
on  the  evidence  as  to  whether  he  died  as  a 
result  of  the  fall,  but  this  may,  for  present 
purposes,  be  assumed  to  be  a  Jury  question. 
In  cases  of  this  class  where  the  statute  la  pe- 
nal in  character,  and  the  right  of  action  is 
predicated  on  an  alleged  violation  of  the 
statutory  duty,  the  action  is  governed  by  the 
ordinary  rules  of  negligence  cases  except 
that  the  violation  of  the  statute  operates  as 
the  basis  of  the  defendant's  liability,  tbe  de- 
fendant retaining  all  the  defenses  appropri- 
ate to  an  action  of  negligence  that  are  not 
affected  by  the  statute.  Evers  v.  Davis,  86 
N.  J.  Law,  196,  204,  205,  90  AtL  677.  Thus 
to  recover  in  a  private  action  for  an  omis- 
sion of  the  statutory  duty,  plaintiff  must 
show  that  the  omlsslcm  was  a  negligent  one 
(Id.);  and,  indeed,  this  was  the  charge  in  the 
complaint  But  in  the  case  at  bar  there  was. 
In  our  opinion,  no  evidence  to  JustU^  the 
submission  of  alleged  negligence  to  the  Jury. 
It  appeared  on  the  testimony  that  deceased 
started  down  stairs  from  the  top  floor,  oc- 
ciq>ied  by  a  friend  of  Ills  named  Ruder,  Just 
before  10  o'clock,  and  that  as  he  was  de- 
scending the  stairs  from  the  second  to  the 
ground  floor  the  gaslight  on  the  ground  floor 
newel  was  out ;  but  on  the  other  hand  it  ap- 
peared by  plaintifTs  own  witness,  Buder, 
that  the  light  in  question  bad  been  Ut  that 
evming  until  deceased  actually  started  or 
was  ready  to  start  down  the  stairs.  Ruder 
testified  that  when  he  turned  up  his  own 


light  (on  the  third  floor  as  Krebs  was  about 
to  leave)  the  first  floor  light  was  lit,  and  when 
Krebs  came  from  bis  kitchen  to  go  down  that 
went  out  There  was  nothing  in  the  defend- 
ant's case  more  favorable  to  the  plaintiff.  It 
appeared  without  contradiction  that  the  light 
had  been  turned  out  by  a  young  son  of  Rub- 
sam, who  testified  that  he  was  at  night  school 
till  9:30,  and  reached  home  at  0:55,  turning 
out  the  light  as  he  went  upstairs,  and  that 
his  father  bad  forbidden  him  to  touch'  the 
lights,  but  on  this  night  he  thought  bis  father 
was  already  home,  and  so  he  turned  out  the 
light  as  he  went  upstairs.  Defendant  Ed- 
ward F.  Rubsam  testified  that  no  one  but 
himself  had  any  authority  to  turn  out  the 
lights.  Mrs.  Scherer,  the  other  defendant 
also  testified  that  she  never  gave  any  authmv 
ity  to  the  son,  and  that  her  brother,  Edward 
Rubsam,  had  tbe  entire  active  management 
of  tbe  house.  There  was  no  claim  that  either 
defendant  or  Edward's  wife,  knew  the  light 
was  out  before  the  accident  It  was  therefor* 
uncontradicted  that  the  light  was  extinguish- 
ed by  the  unauthorized  act  of  a  third  pers(», 
and  consequently  for  this  direct  act  defend- 
ants were  not  responsible. 

[3]  Any  claim  that  they  were  negligent 
must  rest  on  the  proposition  that  after  the 
light  was  turned  out  they  should,  in  the 
exercise  of  ordinary  care^  have  discovered 
this  and  relit  it  not  merely  before  10  o^dodc, 
but  before  Krebs  went  down  stairs.  Schnat- 
terer  v.  Bamberger,  81  N.  J.  Law,  658,  79  AtL 
324,  34  L.  B.  A.  (N.  S.)  1077,  Ann.  Cas.  1912D. 
139.  Ordinarily  this  is  a  Jury  question,  but 
this  case  falls  within  the  class  of  cases  where 
by  reason  of  imdiqimted  facts  and  an  interval 
of  time  between  the  creation  of  th^e  danger 
and  the  accident,  so  short  that  men  caimot 
reasonably  draw  different  inferences  from  the 
testimony,  negligence  tias  been  held  as  a  court 
question  to  be  nonexistent.  Timlan  v.  DU- 
worth,  76  N.  J.  Law,  668,  71  AtL  33 ;  Schnat- 
terer  v.  Bamberger,  81  N.  J.  Law,  558, 79  AtL 
324,  34  L.  B.  A.  (N.  a)  1077,  Ann.  Cas.  1012D, 
139.  Assuming,  therefore,  that  the  absence  of 
light  caused  the  fall,  and  the  fall  caused  the 
death,  there  was  nothing  to  require  the  sub- 
mission to  the  Jury  of  the  question  whether 
the  defendants  were  negligent  in  not  relight- 
ing the  light  prior  to  Krebs*  departure  from 
the  Buder  apartment  The  trial  court  there- 
fore prc^erly  directed  the  verdict  and  the 
Judgment  will  be  affirmed. 

■""""""^  I    W  N.  J,  Law.  US) 
OASTEIJBAUM  v.  WOLFSON. 
(Court  of  Errors  and  Appeals  of  New  Jers^. 
Jane  17,  1918.) 

1.  Apfbai.  akd  Ebbob  <=»1061P)— Hakmtjibs 
XSbbob— EVIDBNCn. 
If  it  was  error  to  admit  a  transcript  of  the 
pleadings  of  another  case  in  evidence,  it  was 
narmlefe&  where  it  was  averred  in  the  complaint 
and  adnutted  in  the  answer  that  a  certain  judg- 
ment was  entered  in  such  case. 
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2.  Chattel  Mobtoaoeb  4=>226— Absvxptioit 

or  MOKTOAOB— I/IABiriTT. 

Aasumption,  by  grantee  of  basineaB,  ot  ft 
ch&ttel  mortgaire  npon  the  property  conreyed, 
is  an  agreement  to  asaume  and  pay  interest  as 
■wefi  as  prlndpal  notnUthstanding  that  the 
amount  of  the  principal  alone  is  recited  in  the 
assumption  clanse. 

3.  EviDBNCK  «s»384  —  Vjixniro  Tnuis  oi 
Wbtiteh  Oortbact. 

Where  a  written  agreement  is  complete  on 
Its  face,  oral  testimony  will  not  be  permitted, 
either  to  contradict  it  or  to  supply  terms  with 
respect  to  which  the  writing  Is  ^ent. 

4.  APPKAI.  and   lilHBOB   «CS>S82<1)  —   MATTBB& 

Rktxbwabix— Bkcobo. 
On  appeal,  a  contention  not  supported  by 
any  ground  of  appeal  will  not  be  considered. 

White,  J.,  dissenting. 

AKwel  from  Supreme  Conrt 

Snlt  by  David  Wolfson  against  Jacob  Cas- 
telbaum.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afflrmed. 

ThoniBS  Brown,  ot  Perth  Amboy,  for  ap- 
pellant Isldor  Kallscb,  of  Newark,  for  ap- 
pellee. 

OUMMBRB^  C,  J.  Tbe  material  facts  In 
the  present  case  are  thus  stated  In  tbe  brief 
of  counsel  for  the  appellant: 

"The  suit  is  founded  on  an  agreement  wherein 
the  respondent,  the  party  of  the  first  part, 
agreed  with  the  appellant,  the  party  ct  the  sec- 
ond part,  to  convey  a  certain  saloon  business  in 
the  city  of  Perth  Amboy,  together  with  the 
stock  of  liquors  and  cigars.  The  sale  was  made 
subject'  to  the  following  conditions :  'Snbjeet  to 
a  mortgage  of  $050  (really  $900)  now  held  by 
the  Peter  Breidt  Brewery,  which  the  said  par^ 
of  the  sectmd  part  agrees  to  assume  in  addition 
to  the  consideration  above  named.'  The  re- 
Rwndent,  who  iff  the  party  of  the  first  part  to 
tais  agreement,  was  sued  by  the  Peter  Breidt 
Brewery,  and  was  obliged  to  pay  interest  and 
costs  on  the  chattel  mortgage  referred  to  in  the 
foregoing  provision  ot  the  agreement,  and  there- 
apoa  tiie  respondent  brought  this  action  in  the 
iSupreine  Court  to  recover  from  the  appellant 
the  moneys  which  he  claimed  to  have  paid,  and 
the  costs  and  expenses,  above  the  prinapal  sum 
of  the  chattel  mortgage." 

The  plalntur  hafl  a  verdict  for  tbe  fall 
amount  of  his  claim,  and  Judgment  was  en- 
tered thereon  against  the  defendant 

[1]  The  first  ground  of  appeal  is  directed 
at  a  ruling  of  the  trial  conrt  admitting  in  evi- 
dence, and  permitting  to  be  read  to  the  Jury, 
a  transcript  of  the  pleadings  in  the  suit  of 
the  Peter  Breidt  Brewery  against  the  plain- 
tiff; the  contention  being  that  the  only  prop- 
er proof  upon  that  point  was  a  certified  copy 
of  the  Judgment  itsell  It  is  not  necessary 
for  us  to  consider  the  soundness  of  the  legal 
proposition  thus  submitted,  for  the  recovery 
of  this  Judgment  by  the  brewing  company 
against  the  idalstlff  was  not  a  matter  in  con- 
troversy between  the  parties,  it  was  averred 
tiy  the  plaintiff  In  bis  complaint,  and  was  ad- 
mitted by  the  defendant  In  his  answer,  and  It 
Is  probably  for  this  reason  that  counsel  for 
tiie  appellant  in  bis  brief  states  tbe  recovery 
Of  this  Judgment  as  a  fact  It  is,  of  course, 
tme  that  tbe  amount  of  tbe  Judgment  is  not 


shown  by  this  transcript;  bat  it  was  proved 
by  the  testimony  of  the  plaintiff  without  ob- 
jection, as  was  Its  payment  in  full  by  lilm. 

[2]  It  Is  next  argued  that  by  the  provlsioa 
of  assumption  the  defendant  only  became 
bound  to  pay  the  principal  of  the  mortgage, 
and  not  tbe  Interest  accrued  and  to  accrue 
thereon.  But  this  is  not  tlie  extent  of  bis  le- 
gal obligation.  The  assnmptloii  by  tbe  gran- 
tee of  a  mortgage  eTlnt.lng  upon  tbe  premises 
conveyed  Is  an  agreement  to  assume  and  pay 
that  mortgage,  both  principal  and  interest, 
notwithstanding  the  fact  that  tbe  amount  of 
tbe  principal  Is  recited  in  tbe  assumption 
clause.  Tbe  cases  so  holding  are  numerous, 
and  no  authority  to  the  contrary  is  referred 
to  by  counsel  for  tbe  appellant 

[S]  It  Is  further  contended  that  tbe  court 
erred  in  excluding  a  conversation  between 
tbe  parties,  had  at  tbe  time  of  tbe  execution 
of  the  agreement,  as  to  what  part  of  tbe  in- 
terest, if  any,  should  be  assumed  and  paid  by 
tbe  defendant  ~We  think  this  testimony  was 
properly  excluded.  The  written  contract  is 
plain,  and  was  an  agreement  on  tbe  part  of 
the  defendant  to  pay  both  tbe  principal  and 
tbe  interest  of  tbe  mortgage.  Testimony  of- 
fered for  tbe  purpose  of  proviog  a  conversa- 
tion bad  at  tbe  time  of  the  execution  and  de- 
livery of  tbe  agreement,  which  controverted 
the  writing  itself,  is  not  admissible  in  tbe  ab- 
sence of  fraud.  I\o  principle  is  more  firmly 
Imbedded  In  our  law  than  that  which  declares 
Ibat  In  tbe  absence  of  fraud  or  Illegality, 
where  a  written  agreement  is  complete  on  its 
face,  oral  testimony  will  not  be  permitted  ei- 
ther to  contradict  it,  or  to  supply  terms  wltb 
reqpect  to  which  tbe  writing  Is  silent  In 
such  a  case  tbe  writing  must  be  accepted  as  a 
full  expression  of  itbe  agreement  of  tbe  par- 
ties. 

We  are  asked  to  reverse  tbe  Judgment  nn- 
der  review  upon  tbe  further  ground  that  tbe 
trial  court  erred  in  refusing  to  nonsuit  tbe 
plaintiff  at  tbe  close  of  bis  case.  This  motion 
was  based  npon  the  theory  that  tbe  proof 
showed  there  bad  been  an  accord  and  satis- 
faction between  tbe  parties,  tbe  effect  of 
which  was  to  release  tbe  defendant  from  any 
further  obligation  with  relation  to  the  subject- 
matter  of  tbe  present  suit  A  recital  of  the 
evidence  upon  which  tbe  defendant  based  bis 
theory  will  serve  no  good  purpose;  it  is  suf- 
ficient to  say  that  we  have  carefully  examin- 
ed it,  and  find  nothing  In  it  to  supi>ort  bis 
contention.  Tbe  motion  to  nonsuit  was  prop- 
erly refused. 

[4]  Tbe  appellant  further  contends  that 
tbe  Judgment  is  erroneous  in  its  amount,  be- 
cause tbe  resp<mdent  was  Improperly  per- 
mitted to  recover  not  only  tbe  interest  on  tbe 
Breidt  Brewery  Company  mortgage,  but  also 
the  costs  which  he  incurred  in  tbe  Breidt  liti- 
gation. As  this  contention,  however,  is  un- 
supported t>y  any  ground  of  appeal,  it  has  not 
received  consideration  at  our  bands. 
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Other  grounds  of  reversal  are  specified  In 
the  appellant's  reasons  for  appeal;  but,  as 
they  were  none  of  them  argned  by  counsel, 
we  have  treated  them  as  having  bem  aban- 
doned. 

The  Jndgmoit  under  review  will  be  af- 
firmed. 

WHIXB,  J.,  dissenting. 

(89  N.  J.  Kq.  m)  " 

KEMPSON  V.  KEMPSON  et  aL    (No.  52.) 

(Court  of  Errors  and  Appeals  <tf  Mew  Jersey. 

June  17,  1918.) 

(BvOalMU  hi  th«  Court) 

Wnxs  «s»866(l)  —  (JonsTBtTcnoif  —  Pabtiaii 
Intestacy. 
The  will  of  Peter  Tertius  Eempson  consists 
of  six  pangraplis  or  items,  numbered  first,  sec- 
ond, tliird,  sixth,  seventh,  and  ninth.  After  dis- 
posmg  of  the  residuary  estate,  tliis  clause  ap- 
pears: "From  all  the  provisions  of  the  preced- 
ing dauses  I  except  my  interest  in  the  Insur- 
•nce  Times  newspaper,  its  good  will,"  etc.  Held, 
that  Peter  Tertius  Kempson  died  bitesute  as  to 
bis  interest  in  "the  Insurance  Times." 

Appeal  from  Conrt  of  Chancery. 

Suit  by  Jolm  Fraser  Kempson  against 
Orover  C.  Kempeon  and  others.  From  a 
decree  for  complainant  (102  Atl.  678),  defend- 
ants apiieaL    Aihrmed. 

SmiUi,  Mabon  &  Herr,  of  Hoboken,  for  ap- 
pellants. Charles  O.  Tmex,  of  Montclair, 
and  Mark  Townsend,  Jr.,  of  Jersey  C^ty,  for 
Charles  M.  Van  CUeve.  John  E.  English,  of 
Elizabeth,  for  administrator  of  Julia  H. 
Kempson. 

BLACK,  J.  A  bill  in  this  case  was  filed  in 
the  Court  of  Chancery  for  the  construction 
of  certain  items  of  the  will  of  Peter  Tertius 
Kempson,  who  died  September  25,  ISUO.  The 
property  affected  Is  the  estate  or  interest  in 
certain  perswial  property,  consisting  of  a 
newspaper  called  the  Insurance  Times.  The 
contest  is  over  the  one-third  Interest  in  the 
Insurance  Times.  The  appellant's  brother 
St.  George  Kempson,  a  son  and  legatee  un- 
der the  will  of  Peter  Tertius  Kempson,  on 
the  SOth  day  of  December,  1883,  assigned  bis 
one-third  interest  in  the  Insurance  Times  to 
his  stepmother,  Julia  H.  Kempson,  and  James 
A.  Van  Cleve.  He  died  August  12,  1907,  leav- 
ing a  will  in  which  he  bequeathed  his  pr<^ 
erty  to  his  wife  and  children.  The  question, 
therefore  is  whether  the  assignment  made  by 
8t  Oeorge  Kempson  on  the  SOth  day  of  De- 
cemt>er,  1893,  is  legal.  That  In  turn  depends 
upon  the  question  whether  Peter  Tertius 
Kempson  died  intestate  as  to  this  item  of  the 
Insurance  Times,  because,  if  he  did,  then  St 
George  Kempson  had  legal  power  to  make 
the  assignment  of  December  30,  1S93. 

The  assignees  and  their  heirs,  the  respond- 
ents, have  a  legal  title.  The  Court  of  Chan- 
cery held  that  Peter  Tertius  Kempson  died 


intestate  as  to  the  Insurance  Times,  and  that 
St  George  Kempson  made  a  valid  assignment 
of  all  his  Interest  in  the  Insurance  Times. 
We  think  the  Conrt  of  Chancery  reached  a 
light  conclusion,  and  the  decree  of  the  Court 
of  CBiancery  should  be  affirmed.  The  reason 
on  which  this  conclusion  is  based,  in  brief,  is 
this:  The  will  of  Peter  Tertius  Kempson 
consists  of  six  paragraphs  or  items,  numt>er- 
ed  first  second,  third,  sixth,  seventh,  and 
ninth ;  the  first  five  being  single  paragraphs, 
making  specific  bequests.  The  ninth  para- 
graph is  composed  of  eight  distinct  sections, 
although  not  numbered.  The  first  four  refer 
to  the  disposition  of  the  residuary  estate  by 
the  following  clause: 

"All  Uie  rest  residue  and  remainder  of  my 
estate,  both  real  and  personal,  not  her^before 
disposed  of,  or  hereinafter  specified,  to  have  and 
to  hold  the  same,  in  trust"  etc 

The  last  four  relate  spedflcally  to  the  In- 
surance Times  and  the  conduct  of  the  busi- 
ness connected  therewith.  Then  follows  this 
clause: 

"From  all  the  provisions  of  Uie  preceding 
clauses,  I  except  my  interest  in  the  Insurance 
Times  newspaper,  its  good  will,  etc." 

From  these  datues,  read  In  connection  with 
the  entire  will,  we  think  the  conclusion  is  Ir- 
resistible that  the  testator's  IntentloD,  as 
gathered  from  within  the  four  comers  of  the 
will,  to  use  a  picturesque  phrase  in  the  law 
of  wills,  was  to  exclude  the  Insurance  Times 
from  the  residuary  clause;  that  Peter  Ter- 
tius Kempson  died  intestate  as  to  his  inter- 
est In  the  Insurance  Times.  Failing  to  make 
subsequent  provisions  for  its  ultimate  dis- 
posal, that  the  will  must  furnish  the  basis 
tat  construction  is  elemental.  It  can  make 
no  difference  whether  the  testator  through 
Ignorance  or  inadvertence  falls  to  dispose  of 
all  his  estate.  The  courts  cannot  supply  the 
omission.  The  province  of  the  courts  is  to 
construe,  not  to  make,  wills.  Tyndale  r.  Mc- 
Laughlin, 84  N.  J.  Eq.  657,  96  AU.  119. 

The  decree  of  the  Court  of  (ybancery  Is 
affirmed. 


(81  N.  J.  Bq.  US) 
DOLAN  ▼.  UNIVERSAL  FIRE  BRICK  CO. 
(No.  45/33.) 

(Court  of  Qiancery  of  New  Jersey.    June  12, 
1918.) 

(ByOabui  by  th«  Court.) 

1.  CoBPOKATiONS  9=>6S4  —  Ikbolvent  Fo»- 
EiaN  CoaposATioN  —  Appointment  or  Rjb- 

CEIVEB. 

The  court  may,  under  the  provisions  of 
secticHis  65  and  66  of  an  act  conoerning  corpora- 
tions (2  Comp.  St  1910,  p.  1640),  appoint  a 
receiver  of  a  foreign  corporation  found  to  be  in- 
solvent notwithstanding  the  fact  that  no  receiver 
bad  l>een  appointed  in  the  jurisdiction  of  the 
domicile  of  the  corporation  and  that  there  are  no 
proceedings  there  pending  against  it  and  the 
procedure  is  substantially  the  same  as  if  the  cor- 
poration were  domestic. 
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2.  O^BJ!  DitmiTOTTISHED. 

McDermott  v.  Woodhouae,  87  N.  J.Bq.617, 101 
AtL  375,  distinguished  upon  the  eronnda  indicat- 
ed in  Atwater  t.  BaskerriUe,  104  AtL  810.  647. 

Application  by  Patrick  J.  Dolan  for  the 
appointment  of  a  receiver  for  the  Universal 
Fire  Brick  Oompony.    Application  granted. 

Michael  J.  Tansey,  of  Newark,  for  com- 
plainant ClUTord  L.  Newman  and  Edgar  M. 
Tilt,  both  of  Paterson,  for  defendant 

LANE,  V.  C.  [1, 1]  TblB  is  an  application  to 
appoint  a  receiver  of  a  foreign  corporation  un- 
der the  provisions  of  the  sixty-fifth  and  slzty- 
tdxth  sections  of  the  Corporation  Act,  2  Gomp. 
Statutes  of  N.  J.  p.  1640.  The  Jurisdiction 
of  the  court  Is  questioned  upon  the  authority 
of  McDermott  v.  Woodhouse,  87  N.  J.  Bq.  617, 
101  Aa.  375.  I  omsidered  that  case  in  At- 
water V.  Baskervllle,  104  Atl.  810,  647,  not  yet 
ofSdally  reported,  and  came  to  the  conclusion 
that  it  is  not  an  authority  for  the  prc^wsltlon 
that  this  court  may  not  under  the  slxty-flfth 
and  sixty-sixth  sections  of  the  statute  appoint 
a  receiver  of  a  foreign  corporation.  This  court 
may,  where  a  foreign  corporation  is  shown  to 
be  insolvent,  appoint  a  receiver  notwith'^ 
standing  the  fact  that  no  receiver  has  bem 
appointed  in  the  domicile  of  the  corporation 
and  there  are  no  proceedings  there  pending 
against  it,  and  the  procedure  is  substantial- 
ly the  same  as  tt  thie  corporation  had  been 
domestlCi 

m.  N.  t.  Law.  m) 

I4ANNINO  ▼.  COHEN  et  «L 
(Supreme  Court  of  New  Jersey.    Jane  7,  1918.) 

(SnUabu*  by  the  Court.) 

1.  INNKBEPBBS    iD-  ■  1 1     LiCBNSa— StABIJWQ. 

To  authorise  the  court  of  common  pleas  to 
grant  a  UcenM  for  an  inn  and  tavem  in  a  town- 
shin  it  is  essential,  among  other  things,  that  the 
applicant  should  be  well  provided  with  stabling 
and  provender  of  hay  and  grain  for  four  horses 
more  than  his  own  stock. 

2.  iHNKEEFEBa      C-  '1     LlCKWSll— RKVOOATION. 

On  certiorari,  the  grant  of  a  license  to  keep 
an  inn  and  tavern  in  a  townsliip  will  be  revers- 
ed when  it  appears  that  the  conclusion  of  the 
court  on  the  diaouted  question  of  fact  as  to 
whetiier  the  apphcsnt  was  well  provided  with 
stabling  and  provender  was  without  competent 
evidence  to  support  it  , 

Oortiorari  to  Court  of  Common  Pleas,  Mer- 
cer County. 

Certiorari  by  Wallace  Lannlng  against 
Harry  Cohen  and  others  to  review  the  grant- 
ing of  an  innkeeper's  license  by  the  court  of 
common  pleas  of  Mercer  county.  Orant  of 
license  set  asida 

Argued  February  term,  1918,  before 
SWAXZD,  TRENCHABD,anaMINTCRN.  JJ. 

WlcofF  &  Lannlng,  of  Trenton,  for  prosecu- 
tor. John  B.  Kafes  and  John  A.  Montgom- 
ery, both  of  Trenton,  for  respondent  Cobra. 

TRENCHABD,  J.  This  writ  brings  up  for 
review  the  grant  of  a  license  by  the  conrt  of 


common  pleas  of  Mercer  county  to  Harry  Co- 
hen to  keep  an  inn  and  tavern  in  the  town- 
ship of  Ewlng  pursuant  to  an  application 
therefor  under  the  inn  and  tavem  act  of  1846 
(C.  S.  p.  2890).  We  are  of  the  opinion  that 
the  court  was  without  authority  to  grant  the 
license,  and  that  it  must  be  set  aside. 

[1]  On  its  tbce  the  application  was  sufB- 
dent  and  made  out  a  prima  fade  case  of 
authority  in  the  court  of  common  pleas  to 
grant  it  Bat  that  prima  fade  case  was  op- 
en to  question  before  that  court  and  it  was 
challenged  by  the  prosecutor  of  this  writ  up- 
on the  ground,  among  others,  stated  in  the 
remonstrance,  that  in  fact  the  applicant  "was 
not  well  provided  with  house  room,  stabling 
and  provender."  To  authorize  the  court  to 
grant  the  license^  it  was  easential,  among  oth- 
er things,  that  the  applicant  should  be  "well 
provided  with  house  room,  stabling  and  prov- 
ender" (C.  S.  p.  2890,  par.  2),  and  to  be  well 
provided  with  stabling  and  provender  must 
have  "stabling  and  provender  of  bay  and 
grain  for  four  horses  more  than  his  own 
stock."  Paragraph  16.  Accordingly,  the 
court  proceeded  to  inquire  by  evidence  wheth- 
er the  facts  existed  without  which  its  au- 
thority to  grant  the  license  would  fall,  and 
concluded  to  grant  the  license. 

Of  course,  the  Jurisdiction  of  the  court  over 
such  an  investigation  of  facts  is  indisputable, 
and  if  its  conclusions  of  fact  thereon  were 
legally  warranted  by  the  proofs  adduced  be- 
fore it  those  conduslons  could  not  be  revers- 
ed on  certiorari.  This  being  so,  the  sole 
province  of  the  Supreme  Court  on  these  mat- 
ters of  fact  is  to  examine  the  evidence  ottered 
in  the  oonrt  of  conuncm  pleas,  and  dedde 
whether  on  that  evidence  the  court  could  law- 
fully determine  that  it  had  authority  to  grant 
the  license.  Dultord  v.  Nolan,  46  N.  J.  Law, 
87;  Honman  v.  Schulster,  60  N.  J.  Law,  132, 
36  Atl.  776.  Upon  a  careful  examination  of 
the  evidence  in  the  present  case  we  think  it 
could  not 

[2]  The  house  for  which  the  applicant 
sought  a  license  is  in  the  township  of  Ewlng, 
only  200  feet  from  the  Trenton  dty  Une^  in 
a  manufacturing  center.  The  whole  lot  on 
which  it  stands  is  only  32  by  86  feet  The 
bnllding  itself  is  30  by  65  feet  leaving  a  back 
yard  21  by  32  feet.  There  is  no  stable  or 
other  accommodations  for  horses  and  wagons. 
On  the  first  floor  is  the  barroom,  on  the  sec- 
ond floor  are  four  bedrooms  and  a  bath,  on 
the  third  floor  are  two  rooms,  without  beds, 
used  as  storerooms.  The  applicant  his  wife, 
and  two  diildren,  one  ten  years  old  and  one 
five,  live  in  the  place.  It  is  less  than  a  mile 
from  the  center  of  Trenton,  where  are  locat- 
ed all  of  Trenton's  prlndpal  hotels,  and  is 
about  400  feet  from  the  Johnson  trolley  line, 
nnnlng  to  the  center  of  Trenton  every  45 
minutes,  and  about  1,400  feet  from  the  Prince- 
ton avenue  trolley,  ninnlng  to  the  center  of 
Trenton  on  a  5  to  8  minute  sdiedule.    It  is 
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altnate  on  a  "dead-end"  street  not  used  aa  a 
through  route  of  travel.  The  physical  con- 
ditions of  the  property  suggest  only  a  dty 
saloon  and  not  an  inn  and  tavern.  The  tes- 
timony tends  to  confirm  one's  expectations  of 
nothing  but  a  saloon  usa  It  seems  to  show 
that,  while  Cohen's  place  had  been  licensed 
for  seven  years,  yet  he  kept  no  guest  register, 
oitertalned  no  travelers  except  a  few 
"friends,"  and  furnished  but  few  meals.  In 
diort.  his  business  seems  to  have  consisted 
mainly  of  entertaining  members  of  the  local 
community  by  furnishing  sandwldies  and  liq- 
uid refreehmenta.  There  is  much  to  be 
said,  therefore^  in  support  of  the  assertion 
that  the  place  had  the  characteristics  of  a 
saloon  only,  rather  than  those  of  an  inn  and 
tavern,  and  there  is  of  course  a  clear  distinc- 
tlon  between  the  two.  The  former  cannot 
be  licensed  in  townships  by  the  court  of  com- 
mon pleas  and  the  latter  may  be  if  it  be 
found  necessary  to  accommodate  and  enter- 
tain travelers  and  strangers,  to  serve  the 
public  occasions  of  the  county,  and  for  the 
Mmvenlence  of  men  meeting  together  to  trans- 
act business.  C.  S.  p.  2883,  par.  IS.  Until 
the  Legislature  sees  fit  to  modify  the  re- 
quirements of  the  inn  and  tavern  act  in  its 
application  to  townships  (aa  it  has  with  re- 
spect to  some  particular  municipalities  and 
classes  of  municipalities),  these  requirements 
in  townships  must  be  observed. 

But  we  shall  not  pursue  this  phase  of  the 
case.  We  rest  our  decision  upon  the  fact 
that  it  conclusively  appears  that  the  appli- 
cant was  not  well  provided  with  stabling  and 
provender  as  deflned  and  required  by  the  inn 
and  tavern  act  He  had  neither  stabling 
nor  provender  for  horses  on  his  premises. 
Probably  the  reason  Is  that  his  place  was  not 
intended  for  an  inn  and  tavern.  He  claims 
to  have  the  privilege  of  a  stable  near  by  in 
the  dty  of  Trenton,  but  the  evidence  shows 
that  he  has  no  present  control  of  it  More- 
over that  stable  does  not  meet  the  require- 
ments of  the  statute  since  It  has  only  three 
stalls,  and  no  provender  Is  kept  there. 

The  grant  of  license  will  be  set  aside,  with 
costs.  > 


(91  N.  J.  Law,  41» 

STBVE3NSON  CO.  v. 


OPPENHEIMER. 


(Supreme  Court  «f  New  Jersey.    June  6,  1918.) 

1.  BBOKISB     «=s>63— Ck>MPBI(SATION  — WHK( 
EiABNBD— SfKCIAL  CONTRACTS. 

The  general  rule  that  to  earn  his  commis- 
siona  a  broker  must  be  the  procuring  cause  of 
the  sale  is  subject  to  qualification  t>y  special 
agreement  making  t3ie  commission  payable  upon 
sale  of  the  property. 

2.  BbOKEBB     ^»46  —  COKPBNBATION  —  CON- 
TBACTB— CONSTEUOnON — SAI.E  BY  OWNEB. 

Under  a  contract  constituting  a  broker  the 
sole  Belling  agent  for  land  and  providing  for 
paym^it  of  commission  "whenever  the  said  prop- 
er^ riiall  be  sold"  a  sale  by  the  owner  renders 
him  liable  to  the  broker  for  the  agreed  commis- 
sion. 


Appeal  from  First  District  Court  of  City  of 
Newark. 

Action  by  the  Sterenatm  Company  against 
EJdward  Oppenheimer.  Judgment  for  plain- 
tifF  and  def^idant  appeals.    Affirmed. 

Argued  before  8WATZE,  TRENCHABO, 
and  MINTUEN,  JJ. 

Kellogg  &  Chance,  of  Jersey  City,  for  ap> 
pellant.  Barrett  &  Barrett,  of  Newark,  for 
appellee. 

MINTURN,  J.  The  aUegatton  of  the  plain- 
tiff, a  domestic  coriK>ration,  was  that  on  April 
28,  1917,  the  defendant  contracted  in  writing 
with  it  whereby  the  plaintiff  was  authorized 
to  8^  a  certain  farm  of  the  defendant  for 
the  sum  of  |7,500,  constituting  plaintiff  sole 
selling  agent,  and  agreeing  to  pay  a  commis- 
sion of  6  per  cent  upon  the  selling  price 
"whenever  the  said  property  should  be  sold." 

The  plaintiff,  in  pursuance  of  the  contract 
advertised  the  farm  and  expended  money  and 
time  in  negotiating  for  its  sale.  Without  no* 
tice  to  the  plaintiff,  the  defendant  himself, 
within  a  month  after  the  execution  of  the 
omtract,  sold  .the  property  for  the  sum  of  |7,- 
600,  but  refused  to  pay  to  the  plaintiff  the 
agreed  commissions.  The  trial  court  found 
for  the  plaintiff,  from  which  Judgment  this 
appeal  was  taken. 

11]  WhUe  the  general  rule  is  that  a  look- 
er to  earn  his  commissions  must  be  the  pro- 
curing cause  of  the  sale,  the  qualification 
has  been  imposed  upon  the  rule  by  repeated 
adjudications  in  this  state  that  the  parties 
may  by  special  agreement  so  limit  the  opera- 
tion of  the  rule  as  to  make  its  application  de- 
pend upon  the  happening  of  some  stated  cer- 
tain event  Vreeland  v.  Vetterleln,  33  N.  J. 
Lew,  247;  Hinds  v.  Henry,  80  N.  J.  Law,  328; 
Payne  v.  Twltchell,  81  N.  J.  Law,  193,  81  AtL 
350;  Dresser  v.  Gilbert,  81  N.  J.  Law,  358, 
79  AtL  1013.  The  last  case  dted  presents  an 
instance  where  the  owner  contracted  to  pay 
the  stipulated  oommisBion  to  the  agent  upon 
a  sale  of  the  property  "by  him,  me,  m'  any 
other  person,"  and  this  court  held  upon  a 
sale  of  the  property  by  the  owner  himself 
that  the  contingency  presented  by  the  con- 
tract thereby  arose,  and  that  the  agent  was 
oitltled  to  his  commisMon. 

In  that  case  we  stated  as  ratio  deddendt 
that  the  general  rule  governing  the  status 
between  the  parties  was  "a  doctrine  of  pub- 
lic policy  Intended  to  ^ectuate  Justice  be- 
tween the  parties,  and  is  not  Intended  to  un- 
make an  agreement  whidi  they  d^berately 
executed,  and  which  fixes  the  terms  and  con- 
ditions upon  which  compensation  shall  be 
roade:"  The  language  presented  by  the  ccoi- 
tract  In  the  case  at  bar  Is  equally  without 
qualification,  and  is  emphatic  and  q>eciflc 
in  statement 

[2]  It  promises  to  pay  the  agreed  con:^>ai- 
satlon  to  the  plaintiff  "whenever  the  said 
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property  Is  sold."  The  defendant  would  add 
to  this  promise  in  effect  the  words  "sold  by 
the  Steycnson  Company."  But  we  find  no 
warrant  in  the  contract  tor  the  application  of 
such  qualifying  language,  and  we  must  as- 
sume that,  if  the  defendant  intended  to  so 
limit  its  operation,  he  would  bare  caused  the 
words  of  quaUflcatlou  to  be  added  before  the 
execution  of  tlie  ccmtract  His  failure  so  to 
do  leads  us  to  conclude  that  the  coostmction 
contended  for  by  him  was  not  within  the  con- 
templation of  the  parties,  but  that,  on  the 
contrary,  a  sale  made  by  the  owner  which  in 
practical  effect  prevented  the  sale  intended 
by  the  agreement  was  within  the  contempla- 
tion of  the  parties  when  they  employed  the 
generic  language  contained  In  the  contract. 
It  is  to  be  observed  also  diat  the  contract 
was  ezcluslTe  in  its  nature^  and  was  intend- 
ed to  commit  the  sale  of  the  property  exclu- 
sively to  the  plaintiff. 

If  the  construction  of  the  defendant  were 
to  be  accepted,  the  efforts  of  the  plaintiff, 
even  though  they  awakened  into  activity  by 
advertisement,  hearsay,  or  other  indirect, 
method  of  inquiry,  the  curiosity  of  the  pur- 
cbaser,  and  ultimately  led  to  the  sale,  would 
still  go  unrewarded  and  unrecognized,  a  sit- 
uation which  was  criticised  adversely  in 
Vreeland  v.  Vetterleln,  supra,  and  Weeks  v. 
Smith,  79  N.  J,  Law,  388,  75  Att.  77.1. 

By  the  construction  we  have  put  upon  the 
contract  sub  Judice,  in  accepting  the  plain 
language  of  the  parties  as  indicative  of  their 
intent,  such  an  inequitable  result  in  this  in- 
stance is  rendered  Impossible. 

We  find  no  merit  in  the  remaining  conten- 
tions of  the  defendant,  and  conclude  that  the 
Judgment  should  be  affirmed,  with  costs. 


AFPLD  ▼.  ATLANTIC  OITZ. 

(Supreme  Court  of  New  Jersey.     Mardi  27, 
1917.) 

1.  MtmiCIPAI.      COBPORATIONS       «=s>185(^    — 

Cbaboes  aoainst  Pouck  OnroxB— Pbo- 

0EBOIN6S. 

Under  P.  L.  1915,  p.  495,  S  4,  distributing  ju- 
dldal  as  well  as  executive  and  legislative  pow- 
ers, authority,  and  duties  among  the  five  city 
dMMTtments^  the  joriadiction  to  try  delinquent 
police  officers  is  vested  in  ccntniiasioner  oi  de- 
partment of  public  safety. 

2.  Mdnioifal     CoBPoaAnoNB     «s»185(5)  — 
Ohaboes  against  Police  OmcE»— Lboai.- 

ITT. 

The  board  of  commissioners  having  no  jo- 
risdlction,  under  P.  L.  1915,  p.  495,  I  4,  to  hear 
and  determine  charges  aeamst  a  police  officer, 
a  conviction  and  oider  of  dismissal  in  proceed- 
ing before  such  board  will  be  set  aside,  al- 
though commissioner  of  public  safety  who  had 
jurisdiction  to  try  officer  dismissed  heard  testi- 
mony and  voted  lor  conviction  and  dismissal. 

Certiorari  by  Charles  N.  Apple  against  At- 
lantic.City  to  review  a  conviction  of  conduct 
unbecoming  an  officer  and  a  gentleman  and 
subversive  of  good  order  and  discipline  of 
the  police  and   for  soliciting  votes  during 


hours  of  duty,  and  an  order  dismissing  Mm 
from  the  police  department  Conviction  and 
order  of  dismissal  set  aside. 

Argued  NovenAer  term,  1916,  before 
SWAYZB,  MINTCRN,  and  KALISCH,  JJ. 

C.  L.  Cole,  of  Atlantic  City,  for  prosecutor. 
Harry  Wooton  and  Joseph  B.  Perskie,  both 
of  Atlantic  City,  for  defendant 

PBB  CUBIAM.  The  prosecutor  was  a 
member  of  the  police  department  of  Atlantic 
City.  Charges  were  preferred  against  him  of 
conduct  unbecoming  an  officer  and  a  gentle- 
man, and  conduct  subversive  of  good  order 
and  discipline  of  the  police  force,  in  violation 
of  rules  16  and  17  of  the  rules  and  regula- 
tions adopted  by  the  police  department  of 
Atlantic  City,  and  also  for  the  violation  of  a 
resolution  passed  by  the  board  of  commis- 
sioners on  April  20,  1916,  prohibiting  any 
member  or  officer  of  the  police  department, 
during  the  hours  of  duty,  from  soliciting 
votes  for  or  against  any  candidate  for  any 
election,  etc.  The  prosecutor  was  tried  on 
these  charges  by  the  full  board  of  oommla- 
sloners  of  Atlantic  City,  was  found  guilty, 
and  dismissed  from  the  police  force. 

The  Jurisdiction  of  the  board  of  commis- 
sioners to  hear  and  determine  the  charges 
against  the  prosecutor  is  challenged.  Prior 
to  the  passage  of  the  act  of  1915  (P.  L  1915, 
p.  495,  I  4),  the  power  to  try  delinquents  in 
the  police  department  was  vested  in  the 
board  of  commissioners.  Heit>ert  t.  Atlantic 
City,  87  N.  J.  Law,  98,  93  AtL  80.  After  tbaf 
decislon  the  L^slature  amended  section  4 
so  as  to  include  within  Its  terms  the  distribu- 
tion of  Judicial  powers,  authority,  and  duties 
as  well  as  those  of  executive,  administrative, 
and  legislative  character  am(»ig  the  five  de- 
partments in  cities  under  commission  govern- 
ment having  that  number  of  departments. 

[1]  Atlantic  City  has  five  departmentla. 
Eadi  departm«it  is  under  the  direction  and 
supervision  of  a  commissioner.  By  virtue  of 
section  4,  as  amended,  of  the  act  above  r.efer- 
red  to,  the  Jurisdiction  formerly  vested  in 
the  full  board  of  commissioners  to  try  delin- 
quents in  the  police  department  become  vest- 
ed in  the  commissioner  of  the  department 
of  public  safety.  Crane,  Pros.,  v.  Mayor  and 
Aid.  of  Jersey  City  et  al.,  103  Atl.  678,  decid- 
ed at  June  term,  1916,  opinion  not  yet  official- 
ly reported. 

[2]  It  may  be  suggested  tliat  the  accused 
suffered  no  harm  in  this  instance  because 
the  statutory  tribunal  which  tried  him  was 
composed  of  the  full  board  of  ooncmlssioners, 
among  which  was  the  commissioner  of  the 
department  of  public  safety,  which  commis- 
sioner was  vested  with  the  statutory  author- 
ity to  try  the  accused,  and  who  heard  the 
testimony  and  voted  for  the  conviction  and 
dismissal  of  the  prosecutor.  But  we  do  not 
think  this  is  a  valid  reason  for  Ignoring  the 
behest  of  the  statute.    For  while  it  may  be 
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true  that  In  the  pres«it  case  no  particular 
harm  was  done  to  the  prosecutor  by  the  par- 
tldpation  of  the  full  board  In  his  trial  and 
conviction,  we  cannot  overlook  the  serloua 
result  whldi  would  follow  the  countenancing 
of  the  legality  of  the  action  of  an  Irregular 
and  extrastatntory  tribunal  as  this  was.  For 
among  the  many  other  good  reasons  which 
suggest  themselves  why  the  action  of  the 
board  In  the  present  case  must  be  treated  as 
a  nullity  is  that  to  give  the  acts  of  such  an 
extrastatntory  tribunal  legal  ^ect  neces- 
sarily enforces  a  recognition  by  this  court  of 
the  power  of  such  tribunal  to  retain  or  re- 
move accused  officers,  after  trial,  etc.,  by  a 
majority  vote  in  which  the  commissioner  of 
the  department  of  public  safety  did  not  par- 
ticipate, or  was  in  the  minority;  whereas  the 
statute,  in  plain  terms,  casts  the  responsi- 
bility for  the'  conduct  of  the  department  of 
public  safety  on  the  commissioner  of  sncb  de- 
partment of  whiidi  he  is  the  head. 

For  the  reasons  given,  the  conviction  of  the 
prosecutor  and  the  order  dismissing  him 
from  the  police  department  must  be  set  aside, 
with  costa 


BRBNNAN  v.  MATOB  AND  ALDBHMEN 

OF  JERSEY  CITT. 
(Supreme  C!onrt  of  New  Jersey.    Nov.  8,  1916.) 

1.  MUNICIPAI.   COKPORATIONS   «=»189(2)— SbT- 
OfF  AqAINBT    SALABT— PoLICKMBN  —  FlITES. 

Where  question  la  one  of  enabling  city  to  en- 
force a  fine  imposed  on  its  policeman  for  derelic- 
tion of  dnty,  public  pMey  does  not  require  that 
compensation  De  exempt  from  judicial  attack  in 
view  of  P.  Lb  1915,  p.  470,  |  2. 

2.  Municipal  Oobforationb  9s>l89(2)— Po- 
lice Officbbb — Fines— JuBisDicnoN. 

■  In  view  of  P.  L.  1915,  p.  495,  as  to  appro- 
luriate  oommissiimer  actine  alone,  where  a  formal 
resolution  delegating  to  tne  several  commission- 
ers^ as  directors  of  their  respective  departm«it8, 
authority  to  try  their  subordinates,  was  duly 
passed  by  board,  director  of  public  safety  had 
jurisdiction  to  try  pcriiceman  and  fine  him  for 
dereliction  of  duty. 

3.  Municipal  Ck>sF0BATi0N8  e=>189(S)  —  Po- 
iicK  Officer— FiNB—JuDoicENT. 

Judgment  of  director  ofpublic  safety:  "Pa- 
trolman John  Brennan.  Charge,  not  properly 
patndling.  Plea,  N.  6.  Finding,  Q.  Sentence, 
60  days'  pay"— was  saflSdent  judgment  imposing 
fine. 

Appeal  from  District  Court  of  Jersey  City. 

Suit  by  John  Brennan  against  the  Mayor 
and  Aldermen  of  Jersey  Oty.  Judgment  for 
defendant,  and  plalntiiar  appeals.     Affirmed. 

Argned  June  term,  1916,  before  OASfil- 
SON,  PABKER,  and  BEJBGBN,  JJ. 

Harry  Lane,  of  Jersey  City,  for  appellant 
Thomas  J.  Brogan,  of  Jersey  City,  for  appel- 
lee. 

PER  CURIAM.  This  was  a  suit  to  re- 
cover two  months'  salary  as  a  patrolman  on 
the  Jersey  City  police  force.  The  question 
arises  out  of  a  set-off  claimed  by  the  dty, 
consisting  of  a  fine  of  60  days'  pay  imposed 
by  the  director  of  public  safety  for  an  offense 


against  the  Police  Code.  The  district  court 
sustained  the  set-off,  whidi  was  equal  to  the 
claim,  and  gave  Judgment  for  the  dty  de- 
fendant. The  appellant  claims:  (1)  That  It 
is  unlawful  to  deprive  him  of  the  salary  to 
which  he  is  entitled  by  law,  by  setting  off  a 
claim  against  him;  (2)  that  the  director 
of  public  safety  had  no  power  to  impose  the 
flue;  (3)  that  there  is  no  legal  proof  of  a 
conviction  es  a  basis  for  said  fine. 

[1]  As  to  the  first  p(^nt  it  is  argued  that 
the  salary  or  compensation  of  a  public  officer 
is  exempt  as  a  matter  of  public  policy  from 
judldal  attack.  This  is  true  as  to  a  private 
creditor.  Spencer  t.  Morris,  67  N.  J.  Law, 
500,  51  Atl.  470.  The  recent  diange  in  that 
policy  introduced  by  the  Legislature  is  not 
predsely  applicable,  bat  worthy  of  not&  P. 
L  1915,  p.  470,  especially  section  2.  Apart 
from  this,  however,  when  the  question  is  of 
enabling  a  dty  to  enforce  a  fine  imposed  on 
one  of  Its  policemen  for  dereliction  of  dnty, 
.the  pubUo  policy  la  plainly  the  odier  way,  tor 
dlsdpline  would  be  seriously  impaired,  to  say 
the  least.  If  an  officer  dependent  solely  on  his 
pay  could  insist  on  the  payment  of  his  salary 
while  refusing  to  recognize  a  fine  Imposed  for 
a  failure  in  a  breach  of  the  duties  that  he 
draws  salary  for  i)erformlng. 

[2]  2.  With  the  claim  that  the  director 
had  no  jurisdiction  we  find  no  difficulty.  The 
general  power  of  the  police  board  under  the 
diarter  to  frame  a  Police  Code  was  adequate 
to  support  the  enactment  of  a  system  of  rea- 
sonable fines  for  derelictions  in  duty.  It  is 
not  urged  tlmt  the  fine  was  unreasonable. 
The  powers  of  the  police  board  i>assed  upon 
the  adoption  of  the  Commission  Government 
Act  to  the  board  of  dty  commissioners,  it 
was  held  In  Herbert  v.  AUantic  City,  87  N.  J. 
Law,  98,  93  Atl.  80.  that  the  dause  (section 
4)  of  that  act,  as  first  enacted,  relating  to 
distribution  of  powers  among  the  Individual 
commissioners,  did  not  Include  the  judldal 
power,  but  this  was  amended  in  1915  (P.  L. 
p.  495)  so  that  the  appropriate  commissioner 
may  act  alone,  and  it  appears  that  a  formal 
resolution  ddegating  to  the  several  commis- 
sioners as  directors  of  their  respective  de- 
partments the  judicial  authority  to  try  their 
subordinates  was  duly  passed  by  the  board. 
This  resolution  provided  that  the  directors 
of  the  respective  departments  should,  when- 
ever duirges  should  be  preferred  against  any 
officer  or  employ^  of  the  d^  conduct  the 
trial  of  said  employ^  and  render  Judgment 
thereon,  which  judgment  upon  the  filing  of  a 
monorandum  thereon  (sic)  with  the  dty  derk 
should  become  the  judgment  of  the  board, 
provided  that  the  maximum  penalty  to  be 
fixed  by  any  director  should  not  exceed  the 
forfeiture  of  90  days'  pay.  We  consider  that 
it  endowed  the  director  of  public  safety,  as 
the  head  of  the  police  department,  with  the 
necessary  authority  In  the  premises. 

[3]  Lastly  it  is  urged  that  there  was  no 
legal  evidence  of  the  trial  of  plaintiff  and 
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Judgment  Imposing  a  fine  on  blm.  The  di- 
rector testlfled  that  he  had  tried  plaintiff, 
found  him  guilty,  and  imposed  a  fin&  He 
ld«itified  his  own  letter  to  the  dty  clerk, 
reporting  a  sitting  on  a  stated  date  for  the 
trial  of  delinquent  i>olicemen,  and  annexed 
a  memorandum  of  his  Judgements  for  the 
purpose  of  becoming  the  Judgment  of  the 
board  of  commissioners.  This  la  the  lan- 
guage of  the  letter.  The  paper  annexed  in- 
cluded an  entry  reading  thus:  "Patrolman 
John  Brennan.  CSiarge,  not  properly  patrol- 
ling. Plea,  N.  G.  Finding,  G.  Sentence,  60 
days'  pay."  If  an  explanation  of  the  ab- 
breviations were  required,  they  were  explain- 
ed as  meaning  "Not  guUty"  and  "Gnilty," 
respectively. 

Assuming  that  plaintUT  may  collaterally 
attack  this  Judgment,  which  we  think  he 
cannot  do,  we  consider  it  sufiSdent  It  seems 
to  be  as  expUcit  as  the  average  police  court 
record,  and  formality  is  not  an  essential,  it 
is  clearly  before  va  that  plaintiff  was  tried 
by  his  superior  on  a  specified  charge  and 
saitenced,  and  that  there  was  a  plea  and  find- 
ing and  any  person  of  average  intelligence 
can  translate  the  abbrervatl<»is  and  confirm 
tbe  translation  by  the  context. 

We  think  none  of  the  points  niade  Is  well 
taken.    The  Judgment  will  be  affirmed. 

<8i  N.  J.  Lav.  694) 

SPSNQBB  HBATBR  CO.  t.  ABBOTT. 

<Ooart  of  Errora  and  Appeals  of  New  Jersey. 
Jmie  19,  1918.) 

(Synaiu*  (y  th«  Oowrt.) 

t.  Sates  «=>441(2)— Warkaittt  or  FiTznEss— 
Question  roa  Jttby. 
Where  the  evidence  tended  to  show  that  a 
manufacturer  of  steam  heaters,  at  the  request 
of  a  florist,  sent  his  salesman  to  the  florist's 
greenhouse  for  a  consultation  as  to  the  number 
and  sizes  of  heaters  required  for  the  florist's 
purposes,  and  the  saleman  examined  the  prem- 
ises, took  measurements,  and  told  the  florist,  who 
disaaimed  any  knowledge  of  the  number  and 
sizes  required,  that  a  No.  11  and  a  No.  12  would 
supply  the  heat  required,  and  agreed  to  furnish 
them,  it  was  open  to  the  jury  to  find  that  there 
was  a  warranty  of  the  fitness  of  the  heaters  for 
the  purposes  contemplated. 

2.  Sales  <8=»261(1,  5)— Wabkantt— Test. 

Tile  question  whether  or  not  a  statement  or 
affirmation  accompanying  a  sale  is  a  warranty 
dqtends  upon  whwier  the  conditions  were  such 
that  the  vendee  had  a  right  to  understand,  and 
did  understand,  that  what  was  said  by  the  ven- 
dor was  meant  as  a  warranty.  A  decisiTe  test 
is  whether  the  vendor  assumes  to  assert  a  fact 
of  which  the  buyer  is  ignorant,  or  merely  states 
an  opinion  or  judgment  upon  a  matter  of  which 
the  vendor  has  no  special  knowledge,  and  on 
wUch  the  buyer  may  be  expected  also  to  have 
an  opinion,  and  to  exercise  his  judgment.  In 
the  lormer  case  there  is  a  warranty;  in  the 
latter,  not. 

3.  Pbincifai.  awd  Agent  C=>164(1)— Aoent's 
Unauthorized    Wabhantt — Ratification. 

A  principal  may  ratify  his  agent's  unauthor- 
ised warranty,  and  if,  with  full  knowledge  of  all 
tJie  facts  and  circumstances  attending  the  trans- 
■cti<w,  he  does  so,  he  is  bound  thereby. 


4.  Pbincipal  and  Agent  «=»174  — Act  of 
SAI.E8  Agent— 'WAaaANTY— Ratification. 

When  the  evidence  tended  to  show  that  a 
manufacturer  of  steam  heaters,  which  failed  to 
do  the  work  that  they  were  warranted  by  his 
agent  to  do,  with  full  knowledge  of  all  the  facts 
and  circumstances  of  the  transaction,  acknowl- 
edged that  the  trouble  was  due  to  the  mistake  of 
his  agent,  offered  to  pay  the  expense  of  a  tem- 
porary makeshift,  proceeded  to  Install  adequate 
heaters,  and  all  vntbout  any  repudiation  oi  the 
acts  of  his  agent,  it  was  <^>en  to  the  jury  to 
find  that  thereby  he  ratified  the  warranty  oi  his 
agent. 

6.  Sales  «=»418(11)— Breach  of  Wabbafty— 
Damages. 

For  the  failure  to  fulfill  a  contract  to  fur- 
nish steam  heaters  adequate  to  heat  a  green- 
house Bu£ScientIy  to  force  plants  for  the  winter 
and  early  epring  markets,  the  measure  of  dam- 
age is  the  difference  between  the  market  value  of 
such  plants  in  tiie  winter  and  early  spring 
markets  and  their  maricet  value  when  uiey  were 
in  fact  matured. 

Appeal  from  Circuit  Ooort,  Mercer  County. 

Action  by  the  Spencer  Heater  Company 
against  Randolph  Abbott,  trading,  etc.,  as 
the  Park  Bloral  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
and  venire  de  novo  awarded,  and  new  trial 
limited  to  certain  Issae. 

Joseph  L.  Bodlne,  of  Trenton,  for  appel- 
Unt.  Richard  S.  Wilson  and  W.  Holt  Ap- 
gar,  both  of  Trenton,  for  appellee. 

TRENCHARD,  J.  This  action  was 
bought  on  a  mechanics'  lien  claim  to  recover 
the  price  of  certain  Spencer  steam  heaters 
furnished  to  the  defendant,  together  with 
some  smaller  items  of  labor  and  expense. 
The  defendant  Is  a  florist.  He  admitted  that 
the  claim  was  unpaid,  and,  with  his  answer, 
filed  a  counterclaim  for  loss  of  profits  on 
plants,  and  for  expenses,  caused  by  the  alleg- 
ed failure  of  the  plaintiff  to  perform  Its 
contract  to  furnish  heaters  adequate  to  heat 
the  defendant's  greenhouses.  The  Jury  ren- 
dered a  verdict  for  the  defendant,  and  the 
plaintiff  appealed  from  the  consequent  Judg- 
ment. 

We  are  of  the  opinion  that  the  Judgment 
must  be  reversed,  and  a  new  trial  awarded, 
to  be  limited  as  herein  stated. 

[1]  We  think  that  the  motion  for  a  direc- 
tion of  a  verdict  in  favor  of  the  plaintiff  was, 
pr<qperly  denied.  The  motion  seems  to  have 
been  based  mainly  npon  the  contention  that 
there  was  no  legal  evidence  of  an  express 
warranty  of  the  fitness  of  the  heaters  to  do 
the  work  required  by  the  defendant,  and  that 
under  the  contract  no  warranty  could  be 
implied.  It  may  be  assumed  that  no  such 
warranty  could  be  implied  from  the  contract 
which  would  have  grown  out  of  the  original 
order  for  No.  13  heaters,  which  was  in  writ- 
ing, and  contained  a  reservation  with  war- 
ranties, if  it  had  been  accepted,  but  It  was 
not  accepted,  and  such  heaters  were  not  de- 
livered. 

[2]  The  evidence  tended  to  show  that  what 
then  occurred  was  this:  After  receiving  such 
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order,  tbe  plaintiff,  at  the  request  of  the 
defendant,  sent  Its  salesman  to  the  defend- 
ant's place  for  a  consnltatlon  as  to  the  num- 
ber and  sizes  of  heaters  required  for  the  de- 
fendant's purposes.  The  salesman  went 
there,  examined  the  premises,  took  measure- 
ments, and  told  tbe  defendant,  who  disclaim- 
ed any  knowledge  of  the  number  and  sizes 
required,  that  a  No.  11  and  a  No.  12  would 
supply  the  heat  required,  and  agreed  to  fur- 
nish than.  Now  the  question  whether  or 
not  a  statement  or  affirmation  accompanying 
a  sale  Is  a  warranty  depends  upon  whether 
tbe  conditions  were  such  that  the  vendee  had 
a  right  to  understand,  and  did  understand, 
that  what  was  said  by  the  vendor  was  meant 
as  a  warranty.  A  decisive  test  is  whether 
tbe  vendor  assumes  to  assert  a  fact  of  which 
the  buyer  is  Ignorant,  or  merely  states  an 
opinion  or  Judgment  upon  a  matter  of  which 
the  v«idor  has  no  special  knowledge,  and  on 
which  the  buyer  may  be  expected  also  to 
have  an  opinion,  and  to  exercise  his  Judg- 
ment. In  the  former  case  there  Is  a  warran- 
ty ;  in  the  latter,  not.  Wolcott  v.  Mount,  38 
N.  J.  Law,  496,  20  Am.  Rep.  425.  Tested 
by  that  rule.  It  was  open  to  the  Jury  to  find, 
as  they  did,  that  the  plaintiff  warranted  the 
heaters  to  do  the  work  the  defendant  re- 
quired. 

[J,  4]  The  plaintiff,  however,  contends  that 
its  salesman  had  no  authority  to  warrant 
the  heaters.  In  view  of  the  evidence,  wfe 
doubt  if  there  Is  any  merit  In  this  contoition. 
But  whether  so  or  not  is  immaterial.  A 
principal  may  ratify  his  agent's  unauthoris- 
ed warranty,  and  if  with  full  knowledge  of 
all  the  facts  and  circumstances  attending  the 
transactloD,  he  does  so,  he  Is  bound  thereby. 
Oullck  V.  Grover,  S3  N.  J.  Law,  463,  97  Am. 
Dec.  728.  In  the  present  case  the  evidence 
tends  to  show  that  after  the  heaters  fur- 
nished had  failed  to  do  the  work,  the  facts 
and  circumstances  were  brought  to  the  at- 
tention of  the  manager  of  the  plaintiff,  who 
had  ample  authority.  He  acknowledged  that 
the  trouble  was  due  to  the  mistake  of  their 
agent,  offered  to  pay  the  expense  of  a  tem- 
porary makeshift,  proceeded  to  Install  ade- 
quate heaters,  and  all  without  any  repudia- 
tion of  the  acts  of  their  salesman.  We 
think,  therefore,  that  the  motion  for  a  direc- 
tion was  properly  denied. 

[S]  But  we  think  the  learned  trial  Judge 
erred  in  his  Charge  respecting  tbe  measure 
of  damages.  It  was  a  part  of  defendant's 
business  to  force  plants  into  bloom  to  make 
them  ready  for  the  winter  and  early  spring 
markets,  and  for  that  purpose  he  required 
heat  in  his  greenhouse  of  a  certain  tempera- 
ture. It  was  open  to  the  Jury  to  find  that 
the  plaintiff  knew  this,  and  contracted  to 
famish  heaters  for  that  purpose,  and  failed 
In  the  performance  of  that  contract.  The 
trial  Judge  directed  the  Jury  to  consider  the 
retail  price  of  the  flowers,  what  it  would 


cost  to  replace  them,  and  all  the  surround- 
ing circumstances.  But  we  think  that  was 
an  Inaccurate  and  misleading  statement  of 
the  measure  of  damages  in  a  case  of  the 
retardation  In  the  development  of  plants  for 
a  particular  market.  The  true  measure  of 
damage  was  the  difference  between  the  mar- 
ket value  of  sudi  plants  in  the  winter  and 
early  spring  markets  and  their  market  value 
when  they  were  in  fact  matured.  Wolcott 
V.  Mount,  36  N.  J.  Law,  262,  13  Am.  Rep.  438. 
The  Judgment  will  be  reversed  and  a  ve- 
nire de  novo  awarded.  Since  the  only  ques- 
tion with  respect  to  which  Judgment  Is  wrong 
is  the  measure  of  damages,  and  since  that 
question  Is  here  separable,  the  new  trial  will 
be  limited  thereto,  pursuant  to  rule  131  of  the 
Supreme  Court  made  applicable  to  appeals 
by  rule  147. 

(90  N.  J.  Ea.  too 
GLOBE  TICKET  00.  v.  INTERNATTONAI. 
TICKET  00.  et  aL    CNo.  W/362.) 

(Court  of  Chancery  of  New  Jersey.     May  9, 
19ia) 

1.  Injunction  «=»113  —  Disolosiho  Tbadb 
Secret— Laches. 

Where  complainant  had  saffident  Informa- 
tion for  salt  three  years  before  seekinf  to  ea- 
join  a  competitor's  use  of  a  mecbanlcal  device 
claimed  to  be  a  trade  secret  and  also  complain- 
ant's former  emplo^te  disclosure  of  the  same^ 
complainant  was  giulty  of  laches  prednding  in- 
junction. 

2.  iNJxmcTioN  «s»21  —  Disclosing  and  T7sb 
or  Tbadk  Scobeis—Acquiescxnck— Estop- 
pel to  Enjoin. 

Where  complainant  had  knowledge  or  the 
means  of  knowledge  that  a  competing  company, 
now  absorbed  by  the  defendant  company,  was 
regularly  using  a  device  daimed  by  complainant 
as  a  trade  secret,  and  did  not  seek  to  restrain 
the  same  for  three  years,  there  was  such  acqui- 
escence as  to  estop  complainant  from  enjcHning 
defendant. 

Suit  by  tbe  Globe  Ticket  Company  against 
tbe  International  Ticket  Company  and  others. 
Decree  advised  dismissing  the  bill 

Llndabury,  Depue  Sc  Faulks  and  J.  Ed- 
ward Ashmead,  all  of  Newark,  and  Frank 
Smith,  of  Philadelphia,  Pa.,  for  complainant. 
Eugene  W.  Leake,  of  Jersey  City,  and  Breed, 
Abbott  ft  Morgan  and  Louis  F.  Dodd.  all  ot 
New  York  City,  for  defendanta 

LANE,  V.  0.  Suit  Is  brought  to  obtain  aa 
injunction  restraining  defendants  from  us- 
ing, or  Imparting  information  with  respect 
to,  a  device  alleged  to  be  the  exclusive  prop- 
erty of  complainant  by  reason  of  its  being  a 
trade  secret 

It  is  called  a  barrel  numbering  head,  and  is 
used  for  the  purpose  of  successive  numbering 
of  coupon  tickets.  While  no  new  mechani- 
cal principle  and  no  new  mechanical  appli- 
ances were  used,  there  was  a  novel  use  at 
familiar  principles  and  appliances  which  re- 
sulted in  the  perfection  of  a  head  whidi 
might  be  used  in  connection  with  a  rotary 
press  for  the  continuous  successive  number- 


»For  otber  ouea  «m  Mme  topic  ud  KBY-NUUBSa  In  all  Ker-Numbared  Dtgwtt  aad  Indazas 


Digitized  by 


Google 


N.J.) 


GLOBE  TICKET  CO.  y.  INTERNATIONAL  TICKET  OO. 


98 


lug  of  tli^ets.  The  evidence  is  that  np  to 
the  time  of  the  perfection  of  tbis  device  tbere 
bad  not  been  In  existence  any  apparatus 
wbich  could  be  used  upon  a  rotary  press  for 
BUCh  purpose.  The  Invention  permitted  an 
enormous  Increase  ta  production.  It  was  ad- 
mittedly an  improvement  upon  anything  that 
had  gone  before.  Its  use  contributed  largely 
to  the  successful  building  up  of  the  business 
of  the  Globe  Ticket  Company.  It  was  used 
exclusively  by  the  Globe  Ticket  Company  un- 
til October,  1913.  No  attempt  was  ever  made 
to  patent  it;  the  explanation  being  given 
that  its  owners  considered  a  "padlock  better 
than  a  patent."  The  Globe  Company  un- 
doubtedly was  adverse  to  the  details  of  the 
construction  of  this  device  being  disclosed 
to  a  competitor.  It  was,  however  used  on  a 
machine  in  the  open  shop,  where  it  might  be 
seen  by  any  of  the  employte  or  visitors.  It 
was  of  such  construction,  however,  that  a 
mere  casual  inspection  would  not,  I  think, 
suffice  to  impart  sufficient  Information  to 
any  one  so  that  it  might  be  i^rodnced. 

Certain  employes  connected  with  the  ma- 
chine shop  were  assigned  to  the  duty  of  clean- 
ing the  heads  when  necessary  and  of  taking 
them  down  and  repairing  them.  These  m»i 
were  ordinary  mechanics  employed  at  ordi- 
nary mechanics'  wages.  There  was  no  definite 
contract  entered  Into  between  the  company 
and  any  of  Its  employes  which  would  forbid 
the  disclosure  of  the  alleged  secret,  nor  is 
there  sufficient  evidence  to  permit  me  to  find 
that  any  of  the  employfis  were  definitely  in- 
structed thrit  they  were  not  to  disclose  any 
Information  they  might  acquire.  The  defend- 
ant Titus  was  employed  by  the  oonoem  some 
23  years  ago  as  an  apprentice.  He  left  in 
March,  1913.  For  some  years  prior  to  his 
leaving  he  bad  worked  on  the  barrel  head, 
had  taken  it  apart  and  reassembled  It  While 
he  testiflee  that  he  was  never  Instructed  that 
the  device  was  of  secret  construction,  and  I 
And  no  evidence  upon  which  I  can  base  a  con- 
dnslon  that  he  was,  yet  he  and  the  other  me- 
chanics unquestionably  knew  that  the  com- 
plainant did  not  desire  that  the  details  of  the 
constructloD  should  be  disclosed.  It  chose  to 
rest  upon  its  ability  to  hold  its  employes  In 
Its  employ,  or  upon  the  chance  that  none  of 
Its  employes  would  have  the  necessary  me- 
chanical ability  to  reproduce  the  machine 
even  If  they  were  permitted  to  examine  the 
Interior  construction. 

In  the  year  1913  there  was  considerable 
dissension  in  the  plant  of  the  complainant 
The  morale  of  Its  officers  seems  to  have  bro- 
ken down.  Employes  were  leaving  right  and 
left  There  was  in  existence  In  Providence, 
R.  I.,  a  concern  known  as  the  Sun  Ticket 
Company,  of  which  one  Manshel  was  presi- 
dent and  general  manager.  On  February  22, 
1913,  Titus  applied  to  Manshel  for  a  position 
with  that  concern.  He  represented  to  Man- 
shel that  he  had  bad  17  years'  experience 
with  the  Globe  Ticket  Ccnnpany,  and  I  am 
forced  to  conclude  that  his  experience  with 


the  barrel  numbering  device  was  referred  to ; 
for  immediately  after  this  employment  with 
the  concern  on  March  10,  1913,  he  started  to 
build  such  a  machine.  Manshel  denies  that 
at  the  time  he  knew  that  the  device  was  con- 
sidered by  the  Globe  Company  as  its  exclu- 
sive property,  or  that  he  knew  that  Titus 
was  under  oUigatl<M>  not  to  use,  In  the  In- 
terest of  the  Sun  Ticket  Company,  the  in- 
formation which  he  had  acquired  at  the  Globe 
Company's  plant  Titus  denies  that  he  con- 
sidered that  he  was  under  any  obligation  to 
refrain  from  using  Informatloa  that  he  had 
acquired  at  the  plant  of  the  Globe  Company. 
In  view  of  the  action  of  the  cheers  of  the 
complainant,  which  will  be  hereafter  advert- 
ed to,  It  seems  to  me  that,  while  Titus  and 
Manshel  knew  that  the  Globe  Company  was 
adverse  to  this  barrel  numbering  head  being 
used  by  a  competitor,  yet  they  considered 
that  they  were  undwr  no  l^al  or  moral  obli- 
gation, the  one  not  to  Impart,  and  the  other 
not  to  use,  Informatloa  acQuired  by  Tltns 
while  in  the  employ  of  ccnnplalnant  It  is 
significant  that  when  Tltns  went  to  Manshel 
he  received  no  compensation  for  the  Informa- 
tion that  he  had  obtained  at  the  plant  of  the 
Globe  Company.  On  the  contrary,  he  was 
paid  a  dollar  less  a  week  wages.  If  he 
thought  that  he  had  a  tremendous  secret  to 
disclose  it  would  seem  as  if  he  would  have 
bargained  for  more  than  mechanic's  wages. 

The  machine  built  under  the  supervision 
of  Titus  was  completed  in  October,  1913. 
While  it  is  somewhat  different  In  its  con- 
struction and  operation  than  the  device  used 
by  complainant,  the  basic  idea  is  the  same. 
It  is  an  Improvement  upon  the  device  of  com- 
plainant, but  not  so  different  in  construction 
and  (^)eration  as  to  make  it  a  new  device. 
It  is  conceded  by  Titus  that,  If  he  had  not 
had  the  information  acquired  at  the  Globe- 
Company's  plant,  he  would  never  have 
thought  of  what  he  calls  his  own  device.  In 
this  respect  this  case  is  within  Stone  v.  Gras- 
selll  Chemical  Co.,  65  N.  J.  Bq.  756,  55  Atl. 
736,  63  L.  R.  A.  344,  103  Am.  St  Rep.  794. 

(1,  2]  We  come  now  to  the  action,  or  lack 
of  action  by  complainant,  after  Titus  left, 
upon  whldi  I  think  the  case  depends,  l^tus 
made  no  secret  of  his  Intention  to  leave  and 
become  connected  with  the  Sun  Ticket  Com- 
pany. The  officers  of  the  complainant  knew 
that  Titus  had  the  Information  necessary 
for  him  to  have  to  reproduce  the  barrel  num- 
bering bead.  In  1914  the  Sun  Ticket  Com- 
pany began  printing  'coupon  theater  tickets, 
and  It  was  apparent  to  the  officers  of  the 
complainant  that  they  had  been  printed  up- 
on a  device  which  iierformed  the  same  fuiio- 
tion  as  the  barrd  numbering  head  of  com- 
plainant 

It  is  perfectly  apparent  from  an  inspection 
of  the  various  strips  of  tickets  that  have 
been  put  in  evidence  here  that  it  is  not  diffi- 
cult to  determine  whether  the  strips  have 
been  printed  upon  a  flat  press  or  upon  some 
machine  by  wblcih  the  figures  are  put  on  at 
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different  times  ratber  than  by  one  Impres- 
sion. The  Irreeularlties  which  appear  upon 
the  tickets  printed  upon  the  flat  press  or 
band  madiine  as  described  by  Mr.  Keen,  U 
there  are  any,  are  regular,  whereas  the  Ir- 
regularities which  appear  upon  the  tickets 
made  by  the  barrel  head  device  are  irregu- 
lar. It  Is  i>erfectly  clear  to  me  that  the 
complainant  well  Imew  in  1914  that  Titus 
had  made  use  of  the  Information  which  he 
had  acquired  at  the  complainant's  plant,  and 
that  the  Sun  Tlcicet  Company  was  using  that 
Information.  In  1014  competition  on  the 
part  of  the  Sun  Tldcet  Company  increased. 
Herring  admits  that  the  Sun  Ticket  Com- 
pany could  not  have  produced  the  article  it 
did  without  using  a  device  performing  the 
same  functions  as  the  barrel  numbering 
head.  The  complainant  knew  that  another 
of  Its  employes  possessing  information  with 
respect  to  this  device  was  associated  with 
the  Sun  Ticket  Company.  In  February  and 
March,  1915,  there  was  brought  to  the  atten- 
tion of  the  complainant  letters  written  by 
Titus  to  a  concern  in  Chicago  offering  to 
build  for  that  concern  an  apparatus  which 
would  contain  this  barrel  numbering  head. 
Competition  had  steadily  Increased.  In 
June,  1915,  Manshel  visited  the  vice  presi- 
dent and  general  manager  of  the  complain- 
ant with  the  idea  of  offering  to  complainant 
the  plant  of  the  Sun  Ticket  Company  for 
sale.  In  that  conversation  Pope,  vice  presi- 
dent and  general  manager  of  complainant, 
charged  Manshel  with  being  a  business  crook, 
with  having  enticed  away  employes  of  com- 
plainant. Titus  must  have  been  referred  to 
spedflcally  for  Keen,  the  secretary,  was  sent 
for  to  attend  the  conference  to  verify  a  state- 
ment made  by  Pope  to  Manshel  that  Titus 
bad  offered  to  sell  to  the  Chicago  concern 
the  barrd  numbering  head  device. 

There  is  no  doubt  I  think  but  that  at  this 
conversation  the  facts  that  Titus  had  given 
to  the  Sun  Ticket  Company  information 
which  he  had  acquired  at  the  Globe  Ticket 
ComiKiny  plant,  and  that  the  Sun  Tidiet 
Company  was  using  this  information  and 
was  numbering  tickets  with  the  barrel  num- 
bering head  device,  were  referred  to.  Man- 
shel denied  none  of  the  statements  of  Pope. 
Indeed,  I  think  it  clear  that  his  possession  of 
this  information  was  used  by  him  as  a  rea- 
son why  the  complainant  should  purchase 
the  plant  of  the  Sun  Ticket  Company.  It  is 
not  asserted  that  at  the  conference  any  of- 
ficial of  the  complainant  made  any  claim  of 
exclusive  right  to  the  device.  The  most  that 
Pope  claimed  was  that  Manshel  had  not  act- 
ed in  accordance  with  good  business  ethics. 
Manshel  unquestionably  left  the  conference 
with  the  idea  that  Pope  considered  that  he 
(Manshel)  had  acted  in  a  way  that  was  un- 
fair so  far  as  business  ethics  were  concern- 
ed, but  certainly  with  no  idea  that  Pope  or 
the  complainant  considered  that  Titus  had 
violated  any  legal  right  of  complainant.  In- 
deed, the  conversation  so  far  as  Pope  is  con-i 


cemed  may  be  summed  up  in  this  that  he 
practically  said  to  Manshel,  "Xou  got  this  In- 
formation, you  are  using  it;  I  cannot  stop 
you,  but  you  are  a  crook  for  doing  it"  Aft- 
er consideration,  the  offer  of  the  Sun  Ticket 
Company  to  sell  out  was  declined.  While 
there  Is  no  evidence  that  at  the  board  of 
directors'  meeting  there  was  discussed  the 
fact  that  the  Sun  Ticket  Comimny  was  using 
this  barrel  head  device,  there  is  evidence 
that  almost  everything  else  was  discussed. 
There  is  evidence  that  the  possession  by  the 
Sun  Ticket  Company  of  the  alleged  secret 
was  of  the  utmost  importance,  and  was 
thought  one  of  the  Important  factors  to  be 
considered  In  the  sale,  and  it  is  hard  to  es- 
cape the  conclusion  that  there  was  discus- 
sion with  respect  to  this  matter.  During 
1915  and  1916  competition  between  the  Sun 
Ticket  Company  and  the  complainant  became 
more  bitter.  In  February,  1917,  the  Inter- 
national Ticket  Company  was  formed.  That 
concern  was  a  consolidation  of  the  Sun  Tick- 
et Company,  the  Rockwell  Madilne  Com- 
pany, and  the  Manshel  Machine  Company. 
The  assets  of  the  three  concerns  were  con- 
veyed to  the  International  Company,  and  the 
stock  of  the  International  Company  issued  in 
poymoit  therefor.  So  far  as  the  Rockwell 
Machine  Company  stockholders  are  concern- 
ed there  is  no  evidence  whatever  that  any 
of  them  had  anything  to  do  with  Manshel, 
or  with  the  Sun  Ticket  Company,  or  with  Ti- 
tus, or  had  any  knowledge  that  the  Sun 
Ticket  Company  was  using  or  might  be 
charged  with  using  the  secret  device  of  the 
Globe  Company.  There  can  be  no  doubt  but 
that  the  ability  of  the  Sun  Ticket  Company 
to  number  tickets  by  this  barrel  numbering 
device  entered  materially  into  the  price  fix- 
ed upon  the  assets  of  the  Sun  Ticket  Com- 
pany. It  seems  to  me  that  the  Intervention 
of  the  International  Ticket  Company  created 
a  complete  change  of  conditions.  The  Inter- 
natl<mal  Ticket  Company  used  the  barrel 
numbering  head  device,  and  coiiq>lalnant  per- 
mitted it  to.  Nothing  whatever  was  d<»e 
by  complainant  until  August,  1917.  It  then 
sent  an  operative  to  the  plant  of  the  Inter- 
national Ticket  Company,  who  obtained  em- 
ployment and  made  photographs  of  the  de- 
vice used  by  the  International  Company. 
Her  report  came  in  in  a  few  weeks,  but  It 
was  not  until  the  26th  day  of  December, 
1917,  that  the  bill  in,  the  present  case  was 
filed.  From  June,  1916,  to  August,  1917,  no 
additional  Information  came  to  complainant 
indicating  that  the  Sun  Ticket  Company  or 
the  International  Ticket  Company  was  using 
this  device.  Whatever  tnformati<«  com- 
plainant had  it  had  by  June,  1915.  Indeed, 
during  the  year  1914  it  had  information  up- 
on which  it  might  have  acted.  It  certainly 
had  in  1916.  I  do  not  believe  that  the  com- 
plainant had  any  Intention  of  endeavoring  to 
prevent  either  the  Sun  Ticket  Company  or 
the  International  Ticket  Company  from  us- 
ing this  device  until  oompetltioa  became  so 
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keen  In  1917  that  It  began  to  look  around 
for  some  possible  means  of  prerentlng  It 

I  think  both  upon  the  ground  of  acquies- 
ceoce  and  ladies  the  bill  should  be  dismissed. 
It  Is  true  that  the  defenses  of  laches  and  ac- 
quiescence, while  cognate,  are  not  corela- 
tlve.  Mere  delay  may  constitute  laches  which 
will  prevent  relief.  If  conditions  have  chang- 
ed. Acquiescence  Implies  assent.  And  It  Is 
true  that  action,  or  lack  of  action,  occurring 
during  the  commission  of  a  wrong  may  con- 
stitute acquiescence  or  estoppel  which  would 
not  have  the  same  effect  If  occurring  after 
the  performance  of  the  wrong.  De  Bussche 
V.  Alt,  8  Chan.  Dlv.  286,  314.  In  this  case, 
however,  the  wrong  was  a  continuing  wrong. 
Complainant  is  entitled  to  the  benefit  of  its 
secret  device  so  long  only  aa  it  preserves  Its 
secrecy. 

It  win  have  tho  aid  and  assistance  of  the 
court  under  certain  circumstances  in  preserv- 
ing secrecy.  Consent  to  a  dl^osure  or  the 
use  by  another  bars  relief.  Delay  tn  applying 
for  relief  with  knowledge  of  the  circumstanc- 
es may  be  considered  as  an  element  of  evi- 
dence in  determining  whether  or  not  there 
has  been  acquiescence.  The  distinction  be- 
tween laches  and  conduct  evidence  which 
may  show  acquiescence  or  election  is  clearly 
made  in  the  case  of  Faulkner  ▼.  Wassmer, 
77  N.  J.  Bq.  687, 77  Aa  341,  30  L.  B.  A.  (N.  S.) 
872,  citing  Dennis  y.  Woglom,  44  N.  J.  Bq. 
S13,  14  Att.  913,  6  Am.  St  Rep.  899,  and 
Clampltt  T.  Dc^le,  73  N.  J.  Bq.  678,  70  Aa 
129. 

Considering  all  of  the  testimony,  I  find 
complainant  acquiesced  in  the  continued  use 
of  this  alleged  secret  device  by  the  Sun  Tick- 
et Company  and  the  International  Ticket 
ConqMEny.  With  respect  to  laches  the  rule 
is  well  settled  that,  while  under  ordinary 
circumstances  a  court  of  equity  follows  the 
statute  of  limitations, -yet  when  extraordi- 
nary circumstances  Intervene  the  court  will 
disregard  the  statute  and  determine  the  case 
upon  equitable  principles.  In  this  case,  with 
knowledge,  as  I  have  found,  of  facts  suffi- 
cient to  charge  it  with  knowledge  that  Titus 
was  disclosing  the  alleged  secret  and  that  the 
Sun  Ticket  Company  was  using  it  and  with 
knowledge  imputed  to  it  of  the  fact  that  un- 
der the  law  it  was  necessary,  to  protect  its 
right  to  preserve  the  secrecy  of  the  alleged 
device,  complainant  failed  to  act  until  Decem- 
ber, 1917.  In  the  meantime  the  building  up 
of  a  prosperous  business  by  the  Sun  Ticket 
Company  had  been  permitted,  and  the  Inter- 
national Ticket  Company  had  Intervened  and 
purchased  the  assets  of  the  Sun  Ticket  Com- 
pany, into  the  value  of  which  undoubtedly 
entered  the  right  of  the  Sun  Ticket  Company 
to  use  this  device.  Under  the  circumstances, 
I  think  the  doctrine  of  laches  applies. 

Upon  the  main  Issue  I  have  considered  the 
cases  of  Salomon  ▼.  Hertz,  40  N.  J.  Bq.  400, 


2  Aa  379;  Stone  r.  Grasselli  Chemical  Co., 
65  N.  J.  Bq.  756,  66  AO.  736,  63  L.  R.  A.  844, 
108  Am.  St  Rep.  794;  Flcckensteiu  Bros.  v. 
neckenstein,  66  N.  J.  Bq.  252,  67  Aa  1025; 
Vulcan  Detlnnlng  Company  v.  American  Can 
Co.,  70  N.  J.  Bq.  688,  62  Aa  881;  72  N.  J. 
Eq.  387,  67  Atl.  339,  12  L.  R.  A.  (N.  S.)  102; 
Pomeroy  Ink  Co.  v.  Pomeroy,  77  N.  J.  Bq. 
293,  78  Aa  698;  Taylor  Iron  and  Steel  Co. 
V.  Nichols,  70  N.  J.  Eq.  541,  61  Aa  946. 

I  wUl  advise  a  decree  dismissing  tlie  bill 
with  costs.  Let  decree  be  settled  on  two 
days'  notice. 

(91  K.  J.  Law,  99) 
PAULSEN  V.  ELINOB. 

(Supreme  Court  of  New  Jersey.    June  17,  1918.) 

1.  MVMIOIPAI.      OOBPOBATIONS      4=9705(2)      — 
STBEBTe— RlOHT  OF  WAT. 

Right  of  automobile  driver  who  has  right  of 
way  is  not  exdusive,  but  at  all  times  relative, 
and  subject  to  fundamental  common-law  doc- 
trine that  be  must  use  his  right  so  as  not  to  in- 
jure another. 

2.  MUNIOIPAL     GOBPOBAnONB     «=>705(2)     — 

Streets— Right    or    Wat— Intbbseotion— 

Tbaffio  Act. 
By  the  Traffic  Art,  providing  driver  of  ve- 
hicle approaching  intersection  <rf  streets  shall 
grant  right  of  way  to  vehide  approaching  from 
right  Le^islatare  did  not  confer  monopoly  of 
way  ad  hbitum  on  person  so  approaching,  re- 
prdless  of  existing  cooditioni  and  distance  from 
mtersecting  street 

3.  MUNICIPAl,      CORPOBATIONS      «=»705(2)      — 
STKEETS  —  INTEBSECTION  —  DUTT    OF  DBIVKB 

WFTH  Right  of  Way. 
Where  automobile  driver,  having  right  of 
way  at  crossing  under  the  Traffic  Act  saw  ap- 
proaching on  intersecting  street  at  least  a  block 
away,  another  driver,  who  held  out  hand  as  stat- 
utory indication  of  intention  to  turn,  first  driver 
was  under  duty  to  observe  c<»iditions,  and  drive 
accordingly. 

4.  Municipal    Cobpobations    «=3705(2)    — 
Stbeets— Intersection— Right  of  Wat. 

The  Traffic  Act  providing  driver  of  vehicle 
approaching  intersection  shall  grant  right  of 
way  to  vehicle  approaching  from  right  merely 
adds  factor  to  common-law  rules,  whereby  neg- 
ligence may  be  measured  between  conflicting 
claimants  ezercieiiig  common  right 

Appeal  from  District  Court  Bergen 
County. 

Action  by  Neillsimine  Paulsen  against  Gus- 
tave  A.  Klluge,  Jr.  From  judgment  for 
plalntlfF,  defendant  appeals.    Affirmed. 

Argued  November  Term,  1917,  before 
SWAYZEJ,  TRBNCHARD,  and  MINTURN, 
JJ. 

Robert  W.  Thompson,  of  Morsemere,  for 
appellant.  James  O.  Agnew,  of  Town  of  Un- 
ion, for  appellee. 

MINTURN,  J.  The  case  was  tried  before 
the  court  without  a  jury,  and  the  court 
found  the  facts  in  favor  of  the  plaintiff,  nte 
action  was  for  damages  caused  by  a  colUsion 
between  plaintiff's  and  defendant's  automo- 
bile, on  Main  street  in  Ft  Iiee,  at  the  inter- 
section of  Anderson  avenue.    The  plaintiff's 
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▼ertdoa  of  the  acddeot  was  that  desiring  to 
turn  Into  Anderson  avenue,  she  pat  out  her 
band  In  that  direction  and  blew  her  bom; 
defendant  was  approaching  in  the  opposite 
direction  about  a  block  distant,  at  a  speed 
of  25  to  35  miles  an  hour.  Plaintiff's  car 
was  followed  by  others  immediately  behind. 
Defendant  failed  to  reduce  his  speed  as  he 
approached,  although  he  knew  the  intersec- 
tion to  be  dangerous,  and  the  collision  inerl- 
tably  resulted.  We  think  there  was  evi- 
dence in  the  case  sufficient  to  warrant  the 
trial  court  in  finding  that  the  plaintifC  was 
not  guilty  of  contributory  negligence^  and 
that  defendant  was  guilty  of  negligence. 
Chapter  166  of  the  Laws  of  1915,  Imown  as 
the  Traffic  Act,  was  Invoked  by  defendant 
for  the  purpose  of  conceding  to  him  a  right 
of  way  under  the  drcumstances.  The  sec- 
tion is  as  follows: 

"On  all. public  roads,  streets,  highway*  or 
turnpikes,  the  following  roles  and  regulations 
shall  be  in  force: 

"1.  Bvery  driver  of  a  vehicle  approaching  the 
intersection  of  a  street  or  public  road  shall 
grant  the  right  of  way  at  such  intersection  to 
any  velticle  approaching  from  his  right." 

[1-3]  If  we  assume  that  the  defendant  had 
the  rit^t  of  way,  the  conditions  must  be 
such  as  to  lastlfy  falm  in  the  absolute  exer- 
cise of  the  right  In  any  event  his  right  up- 
on the  highway  is  not  exclusive,  but  at  all 
times  relative  and  still  subject  to  the  funda- 
mental common-law  doctrine,  "Sic  ntere  tuo 
at  allenum  non  Isedas."  Nor  was  his  right 
of  way  exclusive  because  he  was  on  the  right 
side  ot  the  road,  as  required  by  the  traffic 
statute.  The  Legislature  did  not  contem- 
plate by  this  enactment  to  confer  a  monopoly 
of  way  ad  libitum  upon  a  person  in  the  pos- 
ture of  the  defendant,  regardless  of  existing 
Conditions  and  the  distance  he  was  from  the 
Intersecting  street  into  which  others  were 
proceeding.  The  plaintiff  complied  with  the 
provisions  of  the  same  act  when  approaching 
the  intersection  while  the  defendant  was  at 
least  a  block  away.  She  held  out  her  hand 
as  the  statutory  indication  of  her  intention 
to  turn  into  the  intersecting  street  It  was 
the  duty  of  the  defendant  at  that  time  to  ob- 
serve the  conditions  and  guide  his  madilne 
accordingly.  2  R.  O.  L.  1184,  and  cases  cited. 
The  legislative  act  was  not  intended  to  pro- 
vide an  exclusively  hard  and  fast  rule,  ap- 
plicable to  all  hazards  and. in  all  situations, 
regardless  of  actual  conditions,  and  thus 
liberate  from  responsibility  one  who  by  for- 
tuitously adhering  to  the  regulation  may  be 
otherwise  reckless  and  indifferent  to  the  sit- 
uation of  others  lawfully  exercising  equal 
rights  upon  the  highway,  but  who  may  De 
subject  to  untoward  and  unlooked  for  situa- 
tions beyond  tbelr  control. 

[4]  Sn4A  a  ocmstruction  would  t«id  to  ea- 
courage  rather  than  diminish  and  obviate 
the  dangerous  situations  this  legislation  was 
conceived  to  remedy.    The  common-law  rules 


applicable  to  negligence  have  not  been  abol- 
ished  by  the  enactment  Its  existence  bat 
adds  an  additional  factor  to  be  considered  in 
given  situations  by  which  negligence  may  be 
measured  and  determined  between  conflict- 
ing claimants  exercising  a  common  right 
The  situation  contemplated  by  the  L^sla- 
ture  must  be  present  in  fact  in  order  to  in- 
voke the  legislative  regulation  as  an  exda- 
slve  element  to  be  considered  in  weighing 
the  comparative  tort-feasance  of  the  parties; 
and  In  any  event,  as  the  Court  of  Errors  and 
Appeals  has  determined  at  the  present  term 
in  the  case  of  Winch  v.  Johnson,  101  Atl. 
81  (not  yet  officially  reported),  not  unlike  the 
case  at  bar  in  material  particulars,  the  neg- 
ligence of  the  defendant  is  to  be  determined 
upon  all  the  facts  and  circamstances  of  the 
situation,  and  therefore  the  conceded  viola- 
tion of  the  statutory  regulation,  by  a  de- 
fendant does  not  per  se  warrant  the  trial 
court  in  directing  a  verdict  for  the  plaintiff. 

We  have  examined  the  testimony  as  to 
the  damage  suffered  by  the  plaintiff,  in  view 
of  the  defendant's  contention  that  some  of  It 
was  too  remote  and  was  not  the  proximate 
and  natural  result  of  the  accident  We 
think  there  was  sufficient  testimony  in  the 
case  to  warrant  the  trial  court  in  finding 
that  it  was  neither  too  remote  nor  so  dis- 
connected from  the  injurious  result  of  the 
collision  as  to  render  it  an  improper  element 
ot  damage. 

The  judgment  will  be  affirmed,  with  oosta. 


01  N.  J.  Bq.  Ut) 
FBICK  T.  HILL  BREAD  CO.     (No.  38.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1918.) 

1.  Bnxs  A.1XD  Notes  «=s>306— Biohts  and  Li- 
ABrLiTiES  or  Indorsee. 

The  indorser  on  a  note  is  entitled  to  be  r^ 
imbursed  for  what  he  has  been  required  to  pay 
In  discharge  of  the  note,  in  the  absence  of  any 
equities. 

2.  Bnxs  AHD  Notes  «=3518(1)  — Payment— 

BVIDBNOK. 

Bvidence  held  to  show  that  money  given  to 
an  indorser  of  a  note  was  consideration  for  a 
new  note^  and  wag  not  given  to  pay  the  first 
note. 

Aj^eol  from  Court  of  Chancery. 

Bill  by  Bertha  E.  Feick,  executrix  of 
Charles  A.  Feldc,  against  the  Hill  Bread  (Com- 
pany. From  a  decree  (99  AtL  851)  in  favor 
of  plaintiff,  defendant  appeala    Affirmed. 

Frank  B.  Bradner,  of  Newark,  for  appel- 
lant Waldron  M.  Ward  and  Pitney,  Hardin 
&  Skinner,  all  of  Newark,  for  aptp^ee. 

SWATZE,  J.  [1, 2]  Such  difficulty,  if  any, 
as  there  may  l>e  in  this  case,  disapi)ear8  when 
the  facts  are  clearly  apprehended.  The  situa- 
tion is  this:  Feck's  estate  has  been  decreed 
to  be  insolvent    Among  the  claims  filed  with 
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tHe  execatrlx,  whlcb,  by  the  adjndlcatloa  o£ 
the  orphans'  court,  are  to  be  held  and  deem- 
ed as  Justly  due  (3  C.  S.  1910,  p.  8850,  pL 
104),  are  a  claim  by  the  Union  National  Bank 
and  a  claim  by  the  Hill  Bread  Company.  THe 
dalm  of  the  bank  Indndes  a  claim  for  the 
amount  due  on  notes  of  the  Hill  Bread  Com- 
pany, indorsed  by  Felck,  amounting  to 
$10,500.  The  rest  of  the  bank's  claim  Is  not 
material  to  the  present  controversy.  The 
claim  of  the  Bread  Company  inclodes  a 
dalm  on  a  note  of  |10,000  made  by  Felck, 
which  Is  subject  to  a  set-oft  of  $2,500  due 
from  the  Bread  Company  to  Felck,  leaving 
|7,S0O  due,  besides  some  Interest  The  rest 
of  the  Bread  Company's  claim  is  not  mate- 
rial to  the  present  cootroTersy.  On  the  face 
of  the  papers,  the  Bread  Company  is  prima- 
rily liable  on  the  notes  held  by  the  bank; 
Feick's  estate  Is  liable  to  the  Bread  Company 
for  the  balance  due  on  the  $10,000  note  after 
crediting  the  $2,500  set  ofT.  The  orphans' 
court  decreed  a  dMdend  of  45  per  cent  on 
each  dalm.  The  executrix  paid  the  dMdend 
to  the  bank,  but  refused  to  pay  the  dividend 
to  the  Bread  Company,  on  the  ground  that 
she  was  entitled  to  be  reimbursed  for  what 
she  had  paid  the  bonk  In  discharge  of  the 
Bread  Company's  primary  llablUty.  In  this 
she  was  clearly  right  unless  the  equitable 
■itaatlon  Is  not  that  shown  on  the  face  of  the 
papers.  The  defendant  undertook  to  prove 
this  proposition.  The  claim  is  that  the  Bread 
Company  paid  Feidc  $10,000  in  cash  on  ac- 
count of  Its  notes;  that  In  equity  he  was 
bound  to  apply  the  money  to  that  purpose; 
that  hla  failure  to  do  so  altered  the  equitable 
situation  as  between  themselves,  and  made 
Felck  in  equity  the  primary  debtor.  Since 
the  $10,000  cash  was  the  only  consideration 
for  Feick's  note  to  the  Bread  Company,  that 
note  would  not  be  enforceable  as  between 
them,  if  in  fact  the  $10,000  was  not  a  loan 
to  Felck  but  was  payment  of  the  Bread  Com- 
pany's own  obligation.  The  same  money 
could  not  do  double  duty  as  payment  of  a 
debt  and  as  the  consideration  of  a  new  note. 
The  disputed  fact  therefore  la  whether  the 
money  was  a  payment  or  a  loan.  On  the  evi- 
dence the  Vice  Chancellor  could  not  help 
finding  that  It  was  a  loan. 

(1)  It  was  BO  treated  by  the  parties  at  the 
time.  We  cannot  conceive  that  Felck  would 
have  given  a  note,  rather  than  a  receipt  If 
the  Intent  of  the  Bread  Company  had  in  fact 


been  to  make  payment;  and  although  his 
failure  to  return  the  notes  whlcb  had  been 
made  by  the  Bread  Company  t6  his  order 
is  susceptible  of  the  explanation  that  they 
were  then  held  under  discount  by  the  bank, 
it  would  nevertheless  have  been  Just  as  easy 
to  have  given  a  receipt  and  agreement  to  re- 
turn the  notes  as  to  give  the  new  note. 

(2)  Both  Felck  and  the  president  of  the 
Bread  Company  continued  for  some  time,  and 
until  Feick's  death',  to  treat  both  the  set  ol 
notes  Indorsed  by  Felck  and  the  note  of  which 
he  was  maker  as  outstanding  obligations. 
Interest  was  paid  and  notes  given  in  renewal. 
There  is  no  adequate  explanation,  hardly 
what  can  be  called  an  attempt  at  explanation 
of  conduct  so  unusual,  if  the  defendant's  view 
of  the  transaction  be  accepted. 

(3)  The  defendant  filed  a  sworn  dalm  with 
the  executrix  on  th«  nota  This  could  not  be 
rightfully  done  if  the  $10,000  had  been  in 
fact  payment  of  the  other  notes.  This  dalm 
is  noiw  in  the  form  of  an  adjudication  of 
the  orphansf'  court,  final  so  far  as  the  settle- 
ment of  the  estate  Is  concerned ;  and  the  de- 
fendant dalms  its  dividend  thereon.  It  Is 
said  that  the  president  of  the  Bread  Com- 
pany had  no  authority  to  file  tte  claim  with 
the  executrix.  We  need  not  consider  this 
question.  It  is  enough  to  say  that  the  de- 
fendant's case  rests  on  his  testimony,  and, 
in  considering  Its  value,  his  own  affidavit  to 
the  claim  is  weighty  evidence  against  the 
construction  he  seeks  to  give  the  transaction 
by  his  testimony  at  the  hearing.  It  was  in- 
cumbent on  the  defendant  to  prove  an  equi- 
table situation  dUferent  from  what  was  shown 
on  the  face  of  the  papers.  It  has  failed  to 
do  so.  Tlie  complainant  Is  therefore  «itltled 
to  set  off,  against  the  dividend  she  owes  the 
defendant  the  amoimt  she  has  already  paid 
the  bank  as  a  dividend  on  what  the  defend- 
ant was  primarily  obligated  to  pay.  The 
defendant's  dividend  was  less  than  that 
which  the  complainant  paid  the  bank.  The 
same  reasoning  requires  that  the  balance  be 
charged  upon  any  future  dividends  to  which 
the  defendant  may  be  entitled;  and  it  was 
of  course  proi)er  to  provide  that  she  might 
apply  on  the  foot  of  the  decree  tor  an  execu- 
tion to  secure  any  balance  that  might  still 
remain  unpaid. 

The  Vice  Chancellor  advised  such  a  decree. 
It  is  a^rmed,  with  costs. 
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(89  N.  J.  Ba.  96) 

UNITED  NEW  JERSEY  R.  &  CANAL  CO. 
et  aL  y.  FREEHOLDERS  OF  HUDSON 

&  ESSEX.     (Na  44/57ft) 

(Court  of  Chancery  of  New  Jersey.     May  28, 
1918.) 

1.  Railboadb  «=39i(l)  —  Right  to  Bbidox 
Road— Consent. 

Right  of  railroads  to  build  road  and  carry 
it  across  public  plank  road  by  overhead  bridge 
is  absolute,  and  consent  of  municipal  author- 
ities is  necessary  only  when  it  is  desired  to 
cross  at  grade,  which  consent  must  be  obtained 
from  municipality  even  in  crossing  county  road. 

2.  Railboadb  €=94(6)— Injdnction— Ibbkfa- 
BABLE  Injury. 

Railroads  having  absolute  right  to  bridge 
public  plank  road  to  connect  lines  will  suffer 
irreparable  injury,  entitling  them  to  injunction 
against  county  authorities  interfering  with  work, 
i^  with  railroad  pertly  constructed  up  to  road- 
way, use  is  delayed  for  want  of  bridga 

3.  Injunction  «=988— Lack  of  Ibbefababus 
Injuby— Public  Necebsity. 

Even  if  railroads,  desiring  to  construct 
bridge  to  conngct  lines  across  public  plank  road, 
could  not  show  irreparable  injury  in  suit  for 
injunction  to  restrain  coon^  autiiorities  from 
interfering,  court  ^ould  see  public  work  for 
government,  proposed  bridge  bein^  necessary  for 
industrial  works  aiding  prosecution  of  war,  is 
not  hampered. 

4.  Railboadb  «=>9i(l)  —  Right  to  Bbidob 
Highway— Tempobaby  Bbidoe. 

Where  railroads  baye  right  to  bridge  pubUc 
plank  road  to  connect  lines,  and,  though  haying 
right,  under  Railroad  Act,  |  27,  to  place  abut- 
ments of  bridge  within  road,  nevertheless  pro- 
pose to  place  thetn  outside,  they  have  right  to 
construct  temporary  bridge  with  abutments  in- 
side road. 

5.  RAiutOAOS  «s»9K(t)— Bbidgino  Highway 
—  Suit  against  County  Authobitibs- 
Technical  Objection. 

Where  railroads,  in  exerdse  of  rii^t,  pro- 
ceeded' to  bridge  public  plank  road,  and  county  su- 
perintendent of  road  caused  arrestof  engineer  who 
has  prior  thereto  been  suspended  in  railroads'  suit 
against  county  authorities  to  enjoin  interference 
witii  construction,  it  being  plain  that  what 
superintendent  did  accorded  with  authorities' 
views,  objectiou  superintendent's  action  was  not 
that  of  eoanty  authorities  is  purely  technical. 

Stilt  by  the  United  New  Jersey  Railroad 
and  Canal  Company  and  others  against  the 
Freeholders  of  Hudson  and  Essex.  Order  for 
complainants  directed  to  be  submitted. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  (3ity, 
for  complainants.  John  J.  Fallon,  of  Ho- 
boken,  for  Freeholders  of  Hudson.  H.  W. 
Taylor,  of  Newark,  for  Freeholders  of  Essex. 

GRIFFIN,  V.  O.  The  bUI  in  this  cause  Is 
filed  by  the  complainants  against  the  joint 
boards  of  Hudson  and  ESssex  counties  to  re- 
strain interference  with  the  complainants  in 
the  construction  of  a  bridge  across  the  New- 
ark plank  road  (now  called  Lincoln  High- 
way), forming  a  connecting  link  In  a  railroad 
duly  laid  out  on  both  sides  thereof.  The 
Joint  boards  are  in  possession  of  the  plank 
road  at  the  point  in  question.  The  history 
of  the  roAd  and  the  title  of  the  two  counties 
may  be  found  In  Re  Newark  Plank  Road  & 
Bridges,  63  N.  J.  Eq.  710,  53  AtL  5.    The  road 


is  in  the  township  of  Kearny.  A  petition  was 
presented  to  the  iioards  by  the  complainant? 
to  bnild  this  bridge.  The  Essex  board  grant- 
ed the  permission,  subject  to  the  approval  of 
the  Hudson  board.  The  Hudson  board  de- 
nied the  request  Thereupon  notice  was  giv- 
en by  the  counsel  of  the  complainants  to  the 
Hudson  board  that  on  the  25th  of  February, 
1918,  they  would  commence  the  construction 
of  the  bridge.  On  that  day  they  entered  on 
the  road  for  this  purpose.  The  bill  charges 
that  one  Dugan,  the  superintendent  of  the 
Newark  plank  road  and  bridges,  an  appointee 
of  the  Joint  boards,  caused  the  arrest  of  the 
complainants'  engineer  to  stop  the  work; 
hence  this  bill  is  filed.  The  Hudson  board 
alleges  that  Dugan  had  been  susi)ended  as 
such  superintendent,  and  had  no  authority  to 
act  in  the  premises.  The  Essex  board  does 
not  appear  to  oppose  the  action  of  the  com- 
plainants ;  on  the  hearing  its  counsel  merely 
read  the  resolution  passed  by  bis  board, 
granting  the  permission,  subject  to  approval 
by  the  Hudson  board,  and  rested.  The  ex- 
igencies of  the  case  are  such  that  no  time 
should  be  lost  in  disposing  of  the  matter. 
On  the  Hackensack  meadows,  between  the 
two  rivers,  and  on  both  sides  of  this  plank 
road,  shipbuilding  and  other  industries,  em- 
ploying many  thousands  of  men,  have  been 
recently  established  to  aid  the  government  in 
prosecuting  the  war.  Adequate  transporta- 
tion for  men  and  materials  is  of  prime  im- 
portance, without  which  works  of  great  pub- 
lic necessity  will  be  greatly  retarded.  The 
Hudson  board  opposes  the  granting  of  the 
injunction  on  the  following  grounds:  (1) 
That  no  irreparable  injury  will  be  suffered 
by  the  complainants  If  the  case  be  delayed 
until  final  hearing ;  (2)  that  the  complainants 
desire  to  build  a  temporary  bridge  until  they 
can  procure  the  girders  for  the  permanent 
bridge.  (These  girders  are  to  be  106  feet  in 
length.  The  supporting  abutments  are  to  be 
constructed  outside  of  the  lines  of  the  road. 
To  procure  these  girders  will  take  several 
months.)  In  erecting  the  temporary  bridge, 
the  abutments  will  be  placed  inside  the  curb 
line,  in  compliance  with  the  Railroad  Act  (3 
Comp.  Stat.  p.  4232,  {  27). 

[1-3]  1.  Will  the  complainants  suffer  Ir- 
reparable Injury?  The  right  of  the  complain- 
ants to  build  the  road  and  carry  it  across  th« 
plank  road  with  an  overhead  bridge  is  abso- 
lute. No  consent  of  the  municipal  or  county 
authorities  is  necessary.  It  is  only  when  It  de- 
sires to  cross  at  grade  that  a  consent  becomes 
necessary,  and  that  consent  must  be  obtained 
frwn  the  municipality,  and  not  from  the  coun- 
ty, even  when  crossing  a  county  road.  Free- 
holders V.  Railroad  Co.,  68  N.  J.  EX].  500,  69 
Atl.  303;  affirmed  70  N.  J.  Eq.  806,  65  AU. 
1117.  This  counsel  for  the  Hudson  board 
concedes.  It  is  therefore  apparent  that  the 
complainants  will  suffer  an  irr^arable  in- 
Jury  if,  with  their  right  dear,  with  the  rail- 
road partly  constructed  up  to  the  roadway. 
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♦he  use  of  It  Is  delayed  for  wa^it  at  a  bridge. 
But,  In  addition  to  this,  if  the  complainants 
would  not  suffer  an  Injury  wblcta  might  be 
^aid  to  be  irreparable,  the  public  necessity  at 
the  present  time  is  paramount,  and  should 
outweigh  questions  of  private  consideration ; 
and  the  court  shonld  see  to  it  that  public 
work  for  the  government,  in  its  aid,  is  not 
hampered  nor  Impeded.  Especially  is  this  so 
'In  this  case,  where  the  right  of  the  com- 
plainants Is  clear,  and  the  injury  defendants 
will  suffer,  if  any,  is  trifling,  and  is  Injury,  if 
any,  that  is  not  legal,  affording  them  any 
right,  because  it  is  occasioned  by  operation  of 
the  law. 

[4]  2.  Counsel  for  the  Hudson  board,  how- 
ever, makes  a  distinction  between  a  perma- 
■  nent  and  temporary  bridge.  He  dtes  no  au- 
thority to  8ui)port  his  view.  I  am  at  a  loss  to 
follow  his  reasoning,  considering  that  the 
-temporary  bridge  is  an  added  expense,  in- 
curred only  to  accommodate  transportation 
pending  the  construction  of  the  permanent 
structure.  If  his  theory  is  correct,  it  would 
lead  to  very  dangerous  results.  It  is  common 
practice,  in  replacing  old  bridges  with  new, 
to  provide  in  the  contracts  for  the  erection  of 
«  temporary  bridge  pending  the  construction 
'of  the  new  one,  as  an  incident ;  and  the  cost 
'3f  snch  temporary  bridge  Is  charged  against 
the  cost  of  the  new  structure,  without  the 
statute  particularly  specifying  that  it  might 
provide  for  the  erection  of  the  temporary 
bridge.  If  Buch  power  does  not  exist,  whener- 
ir  the  county  desired  to  replace  an  old  with  a 
new  bridge,  all  trafiBc  on  the  highway  would 
be  cut  off  for  a  long  period,  .to  the  great  det- 
riment of  the  public.  But,  apart  from  this, 
the  complainants,  if  they  desired,  might,  un- 
der section  27  of  the  Railroad  Act,  supra, 
treat  this  temporary  structure  as  permanent, 
to  the  detriment  of  the  road.  Instead,  they 
do  not  desire  to  take  advantage  of  the  bene- 
fit conferred  by  the  act  to  maintain  their 
abutments  within  the  road,  but  proi>ose,  at 
m  additional  expense,  to  replace  the  tem- 
porary structure  with  Mie,  the  abutments  of 
which  shall  be  outside  of  the  lines  of  the 
road. 

[I]  8.  The  third  objection  is  purely  technl- 
caL  The  complainants  believed,  when  they 
filed  their  bill,  that  Dugan,  as  superintend- 
ent, was  acting  under  the  orders  of  the  offi- 
cers of  the  boards.  Hie  Hudson  board  does 
not  disclaim  an  intent  to  stop  the  erection  of 
this  bridge.  It  says  that,  if  another  petition, 
is  presented,  it  is  willing  to  permit  the  con- 
struction of  a  temporary  bridge  over  the  Mn- 
coln  Highway  (the  Newark  plank  road),  and 
the  maintenance  thereof  during  the  period  of 
the  war,  upon  such  reasonable  terms  and  con- 
ditions as  might  be  agreed  upon.  This  ex- 
pression of  views,  coupled  with  the  attitude 
of  counsel  with  respect  to  the  temporary 
bridge,  clearly  indicates  the  opposition  of  the 
Hudson  board  to  the  crossing  of  the  highway,  | 


and  plainly  indicates  that  what  Dugan  did 
accords  with  their  views,  whether  or  not  he 
had  been  suspended. 

No  criticism  can  be  made  of  the  Hudson 
board  for  its  action.  It  is  doing  what  it  con- 
ceives to  be  its  duty  in  the  protection  of  the 
public  highway ;  but,  believing,  as  I  do,  that 
there  is  an  absolute  right,  without  its  consent, 
to  erect  this  bridge,  and  owing  to  the  exist- 
ing state  of  war  rendering  it  necessary  that 
these  works  should  as  early  as  possible,  have 
the  most  adequate  railway  facilities,  I  will 
advise  an  order  that  the  joint  boards  be  en- 
joined from  interfering  with  the  complain- 
ants in  the  construction  of  the  temporally 
bridge. 

The  order  of  restraint,  however,  must  spe- 
cifically provide  that  the  joint  counties, 
through  their  engineers,  shall  supervise  the 
work,  with  power  to  see  that  no  unnecessary 
lamage  is  done  to  the  road,  that,  upon  com- 
pletion of  the  temporary  structure,  the  road 
at  the  point  in  question  be  placed  in  suitable 
condition  for  public  travel  and  so  maintained 
luring  the  existence  of  the  temporary  bridge, 
and,  upon  its  replacement  by  the  permanent 
structure,  that  the  road  be  placed  in  as  good 
condition  as  it  was  before  the  surface  was 
broken. 

Counsel  may  present  the  order  to  me  at  the 
ihancery  chambers  at  Jersey  City  on  Monday 
morning  next,  March  18th,  at.  10  o'clock  a.  m. 


(93  Vt.  8B8) 
BRIGHTLOOK  HOSPITAL  ASS'N  y.  GAR- 
nSLD. 

(Supreme  Coort  of  Vermont.    Caledonia.    May 
18,  1918.) 

1.  CoNTBACTs  «=»849(3)— Express  Contbaot— 
Evidence  Aduissiblb. 

In  suit  on  implied  contract  for  service  ren- 
dered by  plaintiff  hospital  in  carini:  for  defend- 
ant after  he  had  been  injured  while  working  for 
a  company,  evidence,  as  to  an  agreement  of 
manager  of  company  to  pay  hospital  expenses, 
held  admissible  to  show  an  express  promise  to 
pay  plaintiff;  it  being  immaterial  whether  mana^ 
ger  had  authority  to  bind  company,  since  if  ho 
did  not,  he  would  bind  himself. 

2.  Afpeai,  and  Ebbob  •S=>997(3)  —  Dibeoted 
Verdict Review. 

Where  neither  party  wished  to  go  to  Jury 
on  any  issue,  directed  verdict  will  be  a£Srmed,  u 
there  is  any  evidence  to  sustain  it. 

3.  Work  and  Labob  ®=99— Implied  Pbouise. 

Express  promise  of  telephone  company's 
manager  to  pay  plaintiff  hospital  for  caring  for 
defendant,  injured  empioyS  of  company,  being 
shown  no  promise  implied  in  law,  arises  on  the 
part  of  defendant. 

Appeal  from  Caledonia  County  Court; 
Stanley  C.  Wilson,  Judge. 

Action  by  the  Brightlook  Hospital  Associa- 
tion against  Stanley  F.  Garfield.  '  Directed 
verdict  for  defendant,  and  plaintiff  appealv 
Judgment  affirmed. 

Argued  before  WATSON,  O.  J.,  and  POW- 
ERS, TAYLOR,  and  MILES,  JJ. 
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Dunnett,  Shields  A;  Oonant,  of  St.  Jobms-r 
bury,  for  appellant    Porter,  Wlttera  &  Har- 
Toy,  of  St  Johnsbury,  for  appellee. 

HIIiES,  J.  On  the  ^d  day  of  August, 
1913,  the  defendant  while  working  for  the 
New  England  Telephone  Company,  was  se- 
verely Injured  and  taken  to  the  plaintiff's 
hospital  In  St  Johnsbury,  where  he  was 
treated  and  cared  for  until  November  S, 
1913,  Incurring  an  expense  in  the  sum  of 
$167.19.  This  suit  In  contract  In  the  com- 
mon counts.  Is  brought  to  recover  that  sum. 
It  Is  conceded  by  the  defendant  that  If  the 
plaintiff  is  entitled  to  recover,  it  is  enti> 
tied  to  recover  that  sum,  with  Interest  on  the 
same  from  November  3,  1913,  to  the  date  of 
Judgment  The  general  Issue  was  pleaded 
and  the  case  was  tried  by  jury  at  the  Decem- 
ber term  of  the  Caledonia  county  court,  1917. 
The  plaintiff  seeks  to  recover  on  a  promise 
implied  by  .law.  The  defendant  defends  on 
the  ground  that  the  liability  was  incurred 
by  the  New  Eingland  Company  or  by  its  gen- 
eral manager,  C.  F.  Merrill,  under  an  express 
contract  between  Merrill  and  the  plaintiff, 
with  the  understanding  of  the  plaintiff,  de- 
fendant and  the  New  England  Telephone 
Company,  through  Its  general  manager,  at 
the  tbne  the  defendant  was  taken  to  the  hos- 
pital, that  the  telephone  company  was  to  pay 
the  expense  for  the  care  and  nursing  of  the 
defendant  while  at  plaintiff's  hospital. 

[1  ]  The  first  exception  taken  and  relied  up- 
on by  the  plaintiff  was  to  the  testimony  tend- 
ing to  show  the  contract  claimed  by  the  de- 
fendant to  have  been  made  by  Merrill,  on  be- 
half of  Che  telephone  compauiy,  with  Mrs. 
Flora  Lovejoy,  matron  of  plaintiff's  hospital, 
on  behalf  of  the  plaintiff,  in  which  it  was 
agreed  that  the  telephone  company  should 
bear  the  expense  incurred  by  the  plaintiff  in 
the  care  of  the  defendant,  and  that  this  con- 
tract was  made  In  accordance  with  the  un- 
derstanding of  the  defendant  Merrill,  and 
Mrs.  Lovejoy,  Merrill  acting  on  behalf  of  the 
telephone  company  and  Mrs.  Lovejoy  on  be- 
half of  the  plaintiff.  The  objection  to  this 
evidence  was  based  upon  the  ground  that 
Merrill  had  no  authority  to  bind  the  tele- 
phone company,  and  that  the  defendant,  hav- 
ing received  the  benefit  with  full  knowledge 
of  the  same,  a  promise  implied  In  law  created 
a  liability  on  his  part  and  that  the  promise 
of  the  telephone  company,  if  one  was  made, 
was  collateral,  and  did  not  extinguish  the 
original  liability  of  the  defendant 

It  is  Immaterial  whether  Merrill  had  au- 
thority to  bind  the  telephone  company;  in 
other  words,  it  is  of  no  Importance  whether 
the  contract  which  the  defendant  relies  upon, 
was  with  ttie  telephone  company  or  with 
HwrilL  If  snch  a  contract  was  made,  al- 
lowing that  Merrill  had  no  anthority  to  bind 
the  teleiAone. company,  he  would  bind  hlm- 
B^.    Clark  V.  Foster,  8  Vt.  98;    Roberts  v. 


Button,  14  Vt  196;  Boycs  ▼.  Allen,  28  Vt 
234;  aay  v.  Wright  44  Vt  638;  Hinsdale  v. 
Partridge,  14  Vt  647.  The  testimony  was 
therefore  admissible  as  tending  to  show  an 
express  promise  to  pay  the  plaintiff  for  the 
expenditures  on  behalf  of  the  defendant 
which  was  accepted  by  the  plaintiff  and 
charged  by  the  plaintiff  against  the  telephone 
company.  This  holding  is  not  in  conflict  with 
Slas  V.  Consolidated  Lighting,  73  Vt  36,  60 
AtL  554;  Whitwell  et  aL  v.  Warner  et  al.,  20 
Vt  426;  Boben  v.  Ryegate  Light  te  Power 
Co.,  91  Vt.402,  100  Aa.  768;  Lyndon  Mill 
Co.  V.  Lyndon  Literary  &  Biblical  Institution, 
63  Vt  681,  22  Atl.  675,  25  Am.  St  Rep.  783. 

[2]  The  temainlng  exception  to  be  consider- 
ed is  to  the  court's  refusal  to  direct  a  verdict 
for  the  plaintiff  and  to  Its  direotlon  of  a  ver- 
dict for  the  defendant  Since  it  afilrmatively 
appeared  from  the  record  that  neither  party 
wished  to  go  to  the  Jury  on  any  issue  of  fact 
it  was  for  the  court  to  direct  a  verdict  for 
one  party  or  the  oth^  on  such  a  state  of  the 
facts  aa  it  regarded  proved  by  the  evidence, 
and  the  verdict  will  be  upheld  if  there  was 
any  evidence  to  sustain  it.  Lowe  v.  Vermont 
Savings  Bank,  00  Vt  532,  98  Aa  1023.  An 
examination  ot  the  transcrixit  referred  to  in 
the  bill  of  e^^ceptions,  discloses  that  there 
was  substantial  evidence  sustaining  it.  The 
evidence  was  clear  that  Merrill  promised  to 
pay  the  plaintiff  for  the  care  and  nursing  of 
the  defendant  while  at  its  hospital,  and  that 
promise  was  original  and  not  collateral,  and 
that  it  was  so  understood  by  the  defendant 
and  by  MerrUl  and  Mrs.  Lovejoy. 

[3]  The  express  promise  of  Merrill  being 
shown,  no  promise  implied  in  law  arises  on 
the  part  of  the  defendant  Morse  r.  Kenney, 
87  Vt  445,  89  AtL  865.  The  plaintUTs  claim 
that  Merrill's  promise  was  collateral  cannot 
be  sustained,  for  there  was  no  evidence  in  the 
case  tending  to  support  it  If  the  promise 
was  made  by  Merrill,  as  the  evidence  tends 
to  show,  and  as  the  court  must  have  found, 
it  was  original,  and  he  or  the  tdephone  com- 
pany, to  whom  the  credit  was  given,  is  Uabla 
on  that  promise. 

Judgment  affirmed. 


(tt  Vt  itz) 
In  n  MABTIN'S  WILU 

(Supreme  Court  of  Vermont     Windsor.    May 
18^  1918.) 

1.  Wills  «=»322— Contests— Mental  Incom- 
PETBNCY — Evidence — Disobetion  of  Court. 

In  a  will  contest  on  ground  of  testator'p  men- 
tal incompetency,  the  range  of  time  before  and 
after  the  execution  of  the  will  within  which 
evidence  as  to  his  mental  condition  is  admissi- 
ble is  discretionary  with  court 

2.  Witnesses  «=»322— Caoss-ElxAinNATioN— 
WrrNESS  Wbok  Pabtt  is  Cokpelixo  to 
Call. 

In  a  will  contest  it  is  within  the  discretion 
(rf  the  court  to  allow  cross-examination  of  a 
witness  which  proponent  is  obliged  to  introduce. 
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3.  Appbai.  and  Bbbob  4s>1018(6)— Eabulxss 

EsSO»— OBOSB-EXAiaNATIOIf. 

Error  ia  not  ahown  in  allowing  contestant  in 
will  contest  to  take  answers  from  witnesses  not 
In  the  line  of  strict  cross-ezSjnination,  where 
the  admission  of  such  testimony  did  not  resalt 
in  surprise  or  prejudice  to  proponent's  case. 

4.  WrrmssEs  «s>240(2>— ijeasino  QcEarioRS 

— DiBCKBTIOR. 

It  is  within  court's  discretion  to  allow  lead- 
ing and  suggestive  questions  to  witnesses  in  a 
will  contest. 

Q.  Evidence    «=»474(4)  —  Opiniow —■  Mental 

iNCOJiPETENCT. 

On  issue  of  mental  incompetency  of  decedent, 
oiunion  of  a  trained  nurse  who  took  care  of 
decedent  until  bis  death  was  admissible,  though 
she  bad  not  previously  known  decedent. 

0.  Appeal  and  Ebbob  «=3926(3)— B£VIBW— 
Pbesumptions. 
Where  the  record  does  not  show  that  a  fonn* 
dation  is  not  laid  for  a  question  asked  at  the 
trial,  it  will  b«  assumed  that  sudi  foundation 
was  laid. 

7.  EviDENOB  «=s471(2)— Opinion— What  Con- 

BTITUTES. 

In  a  will  contest,  based  on  deced^t's  mental 
Incapacity,  it  was  not  error  to  ask  proponent 
whether  at  the  time  the  will  was  drawn  her  con- 
duct was  such  that  the  scrivener  was  justified 
in  asking  for  a  separate  room  wherein  to  draw 
the  will,  such  evidence  not  constituting  an  opin- 
ion on  propriety  of  scrivener's  action. 

8.  Appeal  and  Ebbob  «=»232(2)— Objxotions 
Below— NECEssTTt. 

In  a  will  contest,  where  evidence  by  dece- 
dent's widow  as  to  a  contract  with  decedent  was 
objected  to  below  on  the  ground  that  a  party 
to  the  contract  was  dead,  bat  the  objection  on 
appeal  was  that  the  statute  did  not  allow  one 
•ponse  to  testif;^  to  a  conversation  with  the 
other,  neither  pcunt  will  be  considered. 

9.  Tbial  «=9l33<6)— Conduct  or  Counseit- 

iKSTBUdlONS. 
In  a  will  contest,  where  proponent's  counsel 
asked  her  a  question  which  was  objected  to  and 
then  explained  his  poadtion,  whereupon  the  court 
ruled  toe  qaestion  out,  a  further  explanation  of 
counsel's  purpose,  made  in  good  faith,  was  not 
improper,  and  did  not  need  to  be  withdrawn, 
the  court  instrocting  the  jury  to  disregard  it 

10.  Wills  €=53(1)  —  Contest  —  Bvidknoe — 
admissibility. 

In  a  will  contest,  based  on  decedent's  men- 
tal incapacity,  evidence  that  decedent  formerly 
had  confidence  in  the  business  ability  of  pro- 
ponent's sister,  and  that  such  coniidence  chang- 
ed, was  admissible  as  showing  failing  mentality. 

11. 'Appeal  and  Ebbob  «c3890(3)— Recobd— 
Review. 
In  a  will  contest,  where  the  record  fails  to 
■bow  enough  facts  to  determine  whether  testi- 
mony admitted  was  admissible  or  inadmissible, 
an  exception  thereto  will  not  be  sustained  where 
no  harm  is  shown. 

12.  Appeal'  and  Ebbob  «c392e(K)— Review— 
Pbesumptions. 

In  a  will  contest,  where  transcript  of  a  wit- 
ness' testimony  before  the  probate  court  was 
received  below  on  the  ^ound  that  witness  was 
unable  to  attend,'  it  will  be  presumed  that  be 
was  too  ill  to  do  BO. 

13.  Appeal  and  Ebbob  «=>9zG(3)— Review— 
Pkesituptions. 

In  a  will  contest,  where  complimentary  state- 
ments by  witness  as  to  contestant's  care  of  dece- 
dent were  admitted,  it  will  be  assumed  that  audi 
testimony  was  made  admissible  by  evidence  not 
shown,  tne  record  not  showing  sudi  evidence  to 
have  been  erroneous. 


14.  WttXS  «=>3ZSt— CoNTXST— BiTIDBNOB— DiSr 

cbetion  ot  Coubt. 
In  a  will  contest,  where  evidence  wat  admit- 
ted, but  was  objected  to  too  lat^  and  the  court 
treated  it  as  a  motion  to  strike  out,  it  was  with- 
in the  court's  discretion  to  bold  the  proponent 
to  the  waiver,  or  to  strike  the  testimony  out. 

15.  Evidence  «=»550(2)— Expebt  Testimony 
—Sanity. 

In  a  will  contest,  it  was  prejudicial  error  to 
allow  a  doctor  to  predicate  an  opinion  of  dece- 
dent's sanity  on  all  the  evidence  he  had  heard 
in  the  case,  where  sudh  evidence  was  conflict- 
ing. 

16.  Appeal  and  Ebbob  «=>1048(3}— Habmless 
Ebbob— Opinion  of  Ezpebt. 

Allowing  doctor  to  predicate  an  opinion  of 
decedent's  sanity  on  aQ  the  evidence  he  had 
heard  in  the  case,  where  eaeb  evidttice  was  con- 
flicting, was  necessarily  harmful. 

17.  Tbl&l  «=»110— Conduct  of  Counsel. 
In  a  will  contest,  counsel's  statement  when 

a  question  was  objected  to  that  there  was  a 
disposition  on  the  part  of  the  other  side  to  inter- 
fere with  the  examination  was  error. 

18.  Wills  «=»53(9)— Contesi^Evidbnob. 
In  a  will  omtest,  the  naturalness  or  unnat- 

uralness  of  the  will  may  be  considered  in  deter- 
mining the  testator's  mental  capadty. 

19.  Appeal   and    Ebbob   «=>232(25  —  Objbo- 
TioNS  Below— Scope. 

Where  a  specific  objection  is  taken  below 
to  the  admission  of  evidence,  such  objection  can- 
not be  extended  on  appeal. 

Exceptions  from  Windsor  County  Court; 
Zed  S.  Stanton,  Judge. 

Proceedings  to  probate  the  will  of  Alonzo  A. 
Martin.  Verdict  for  contestant,  and  propo- 
nent excepts.    Reversed  and  riemanded. 

Davis  &  Davis,  of  Win<lsor,  and  Pingree 
&  Pingree,  of  White  River  Junction,  for  pro- 
ponent. W.  Batclrelder,  of  Woodstock,  G. 
Batdielder,  of  Bethel,  and  E'rank  Plunjley,  of 
Nortbfleld,  for  contestant 

PO'WEBS,  J.  On  January  26, 1916,  Alonzo 
A.  Martin  executed  an  Instrument  purporting 
to  be  bis  last  will  and  testament  The  valid- 
ity of  this  instrument  Isi  here  in  question, 
and  the  only  ground  of  contest  Is  that  be 
was  then  of  unsound  mind  and  Incompetent 
to  make  a  will.  The  trial  below  was  by  Jury 
and  resulted  In  a  verdict  against  the  Instru- 
ment. The  case  comes  up  on  exceptions  sav- 
ed by  the  proponent 

[1]  Witnesses  for  the  contestant  were  al- 
lowed, subject  to  the  proponent's  exception,  . 
to  relate  facts  and  observatlona  covering  an 
extended  period  prior  to  the  execution  of 
the  Instrument  in  question,  and  subsequent 
thereto  down  to  Mr.  Martin's  death,  and 
thereon  to  predicate  opinions  that  hB  was  not 
of  sound  mind.  We  cannot  say  that  such  evi- 
dence was  not  material.  The  factum  proban- 
dum  was,  of  course,  his  mental  condition  on 
January  26,  1916.  But  when  the  Issue  of 
testamentary  capacity  Is  raised,  the  inquiry 
is  conducted  under  liberal  rules  of  procedure 
(In  re  Esterbrook's  Will,  83  Vt  229,  75  Atl. 
1),  and  it  is  competent,  as  bearing  on  this 
question,  to  show  the  person's  mental  condi- 
tion at  any  reasonable  time  before  or  after  the 
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teBtamentary  act  (In  re  Wheelock'a  WiU,  76 
Vt  235,  56  Atl.  1013).  Just  how  wide  a  range 
Is  permissible  In  a  given  case  depends  upon 
the  (diaracter  of  the  alleged  unsoundness  and 
other  drcumstances,  and  rests  largely  In  the 
discretion  of  the  trial  court  3  ElUott  Bv. 
I  2602.  We  are  not  convinced  that  too  much 
latitude  was  here  allowed. 

[2]  One  ott  these  witnesses  was  R  D. 
AInswortb,  one  of  the  subscribing  witnesses 
to  the  will,  and  It  Is  claimed  by  the  proponent 
that  the  contestant  was  allowed  to  examine 
him  under  the  rules  governing  a  cross-exam- 
ination, and  it  Is  insisted  that  this  was  error. 
The  argument  is  that  the  law  required  the 
proponent  to  introduce  this  witness,  and  that 
such  a  witness  is  not  vouched  for  by  the 
party  introducing  him;  that  there  ia  no 
cross-examinatloD  of  such  a  witness  in  the 
ordinary  sense  of  the  term ;  and  tliat  it  was 
Unfair  and  prejudicial  to  allow  it  in  this 
case.  It  is  plain  from  the  record  that  the 
court  treated  the  matter  as  a  cross-examina- 
tion, but  it  is  equally  plain  that  it  allowed 
it  to  thus  proceed  as  a  matter  of  discretion. 
So  if  any  wrong  ground  was  suggested  for 
the  ruling,  the  ruling  Itself  was  right  and 
no  error  appears.  Fairbanks  t.  Stowe,  83 
Vt  155,  74  AU.  1006,  138  Am.  St  Rep.  1074. 

[3]  The  contestant  was  allowed  to  take  an- 
swers from  some  of  the  witnesses  which  were 
not  In  the  line  otf  strict  cross-examination, 
and  the  proponent  excepted.  But  no  error  is 
shown.  It  is  not  made  manifest  that  the  ad- 
mission of  this  testimony  in  this  way  result- 
ed in  any  surprise,  or  prejudice  to  the  propo- 
nent's case,  and  it  was  therefore  within  the 
discretion  of  the  court  to  allow  it  Slack  y. 
Bragg,  83  Vt  414,  76  Atl.  148;  State  ▼.  Pierce, 
87  Vt  144,  88  Att  740.  The  fact  that  in 
some  respects  tills  was  to  anticipate  the  con- 
testant's case  is  of  no  consequence.  In  re 
Mason's  Will,  82  Vt  160,  72  AU.  329. 

[4]  The  contestant  was  allowed,  subject 
to  exception,  to  ask  leading  and  suggestive 
questions  to  certain  witnesses.  This,  too, 
was  within  thfe  discretion  of  the  trial  court 
Berry  v.  Doollttle,  82  Vt  471,  74  Atl.  97. 

[B]  The  opinion  of  the  decedent's  mental 
condition  given  by  Mary  Hope,  the  trained 
nurse  who  took  care  of  him  from  February 
16,  1916,  to  his  death  on  March  6th  of  the 
same  year,  was  not  inadmissible.  It  is  true 
that  the  witness  had  not  previously  imown 
the  decedent  and  that  he  was  then  very  weak 
and  sick;  but  these  facts  only  afTected  the 
weight  of  her  testimony,  and  not  its  admis- 
sibility. Foster's  Ex'rs  v.  Dickerson,  64  Vt 
233,  24  AU.  253.  Here,  again,  the  law  does 
not  lay  down  a  hard  and  fast  rule,  and  the 
question  whether  the  witness  has  had  an  ade- 
quate opportunity  of  observation,  in  circum- 
stances calculated  to  result  in  an  inference 
helpful  to  the  jury,  is  largely  one  of  adminis- 
tration, and  within  the  discretion  of  the  trial 
court.    3  Chamb.  Ev.  g  1912. 

[I]  Mrs.  Martin,  the  widow  of  the  dece- 


dent and  the  real  contestant  was  a  witness. 
In  her  direct  examination  she  was  asked  by 
her  counsel  if  there  came  a  time  when  it  ap- 
peared to  her  that  her  husband  became  sus- 
picious that  she  was  trying  to  beat  him  in 
money  matters.  Subject  to  exception,  she 
replied  in  substance  that  there  did  come  such 
a  time,  and  that  it  was' in  191S.  The  only 
point  now  made  in  support  of  this  exception 
is  that  no  foundation  was  laid  by  showing 
the  particular  facts  from  whldi  this  Infer- 
ence was  drawn.  A  sofiicient  answer  is  that 
the  record  does  not  show  that  such  a  founda- 
tion was  not  laid,  and  therefore  we  wUl  as- 
sume that  it  was.  Sargent  v.  Burton,  74  Vt. 
24,  52  Aa  72. 

[7]  It  appears  that  Gov.  Pingree  drew  the 
will  in  question,  and  went  to  the  decedent's 
residence  for  that  purpose.  He  testtUed  that 
while  he  was  there,  Mrs.  Martin's  conduct 
was  so  strenuous  and  the  scene  she  made  so 
stormy  that  he  asked  for  a  room  where  he 
could  have  Mr.  Martin  alone  to  complete  the 
business.  When  Mrs.  Martin  was  on  the 
stand,  her  counsel  asked  ber  If  her  conduct 
on  that  occasion  was  such  that  there  was  any 
reason  for  Gov.  Flngree's  asking  for  a  sepa- 
rate room.  To  this  the  proponent  objected; 
and,  subject  to  exception,  the  witness  was 
allowed  to  answer  that  she  might  have  been 
a  little  bit  excited,  but  that  she  was  not 
strenuous,  nor  loud,  nor  quarrelsome.  The 
argument  of  the  proponent  assumes  that  the 
witness  was  allowed  to  express  an  opinion 
on  the  propriety  of  Gov.  Plngree's  action. 
But  this  is  not  what  the  witness  did;  she 
simply  stated  the  facts  as  she  claimed  them 
to  b&  This  is  just  what  counsel  then  said 
they  were  willing  she  should  do,  and  just 
what  she  could  properly  do. 

[I]  Mrs.  Martin  was  allowed  to  testify  to  a 
conversation  ha'd  with  her  husband  in  the 
fall  of  1897,  which  resulted  in  an  arrange- 
ment whereby  she  took  on  the  management 
of  the  business  at  Martinsville.  To  this  the 
proponent  excepted.  The  objection  below 
was  specific.  It  was  tiiat  Mr.  Martin  being 
dead,  the  living  party  "shouldn't  be  allowed 
to  come  in  here  and  swear  contracts  onto  the 
dead  one."  The  only  point  here  made  is  that 
the  statute  does  not  allow  one  spouse  to  testi- 
fy to  a  conversation  with  the  other,  and  that 
the  death  of  the  latter  does  not  alfect  the 
question.  Here,  then,  is  a  new  objection  not 
made  below.  In  these  circumstances  neither 
point  is  considered.  Jewell  v.  Hoosac,  etc., 
R.  Co.,  86  Vt  64,  81  Atl.  238;  Goslant  v. 
Calais,  90  Vt  114,  96  Atl.  761.  Exactiy  the 
same  situation  exists  regarding  the  conversa- 
tion about  the  keys  to  the  box  of  securitieB, 
and  for  the  same  reason  the  exception  is  over- 
ruled. 

[9]  During  Mrs.  Martin's  examination,  her 
couns^  asked  her  a  question  whi<^  was  ob- 
jected to.  GSiereupon  counsel  explained  his 
position  in  regard  to  the  question,  and  the 
court  ruled  it  out  Contestant's  counsel  then 
(apparentiy  in  good  faith)  made  a  further 
explanation  of  bis  purpose^  but  the  ruling 
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was  adhered  to.  Tbe  proponents  claimed  an 
exception  to  this  farther  explanation,  unless 
It  was  withdrawn.  Connsel  refused  to  with- 
draw It  and  an  exception  was  allowed.  The 
coart  then  turned  to  the  Jury  and  cautioned 
them  against  trying  the  case  upon  statements 
by  counsel,  and  admonished  them  to  be  guid- 
ed only  by  the  evidence  admitted.  The  excep- 
tion is  not  sustained.  However  it  might 
have  been  if  the  record  showed  that  counsel 
had  attempted  to  get  something  improper  bo- 
fore  the  jury  by  his  statement  to  the  coortj 
or,  however  it  might  have  been  if  the  matter 
bad  not  been  adequately  handled  by  tbe 
court,  it  must  be  held  on  this  record  that  the 
rraaarks  were  not  improper,  and  that  there 
was  no  obligation  to  wlthdra'W  them. 

[It,  11]  Clara  Dole,  a  sister  of  Mrs.  Martin, 
was  a  witness  for  the  contestant.  She  gave 
testimony  tending  to  show  that  formerly  Mr. 
Ifortin  had  confidence  in  her  business  ability 
and  intrusted  certain  business  matters  to  her 
charge,  but  that  from  and  after  the  winter 
of  1914-15  his  opinion  of  and  mental  attitude 
toward  her  business  ability  materially  chang- 
ed. This  evidence  was  properly  admitted. 
It  was  the  theory  of  the  contestant,  and  her 
evidence  tended  to  show  that  a  decided 
change  came  over  Mr.  Martin  at  or  about 
this  time.  That  such  a  change  is  evidence 
of  fta.iling  mentality  is  well  recognized.  The 
testimony  of  Mrs.  Dole  was  confirmatory  of 
this  claim  and  admissible  .us  a  manifestation 
of  the  change  referred  to.  Tills  witness  also 
testified  that  when  she  was  at  the  Martin 
place  there  was  money  in  the  purse.  There 
is  not  enough  shown  by  the  record  to  make 
this  testimony  admissible,  nor  is  there  enough 
shown  to  make  it  inadmissible.  No  harm  Is 
shown  and  the  exception  is  not  sustained. 

[12]  Michael  Byan  was  a  witness  before 
the  probate  court  when  the  issue  here  was 
there  tried  out,  and  his  testimony  was  taken 
by  a  stenographer.  A  transcript  of  that 
testimony  was  offered  below,  and  the  only  ob- 
jection made  to  its  admission  was  that  Mr. 
Ryan  was  then  In  the  state,  and  that  It  was 
only  when  the  witness  had  gone  out  of  the 
Jurisdiction  that  such  evidence  was  admls- 
slble.  The  court  found  the  fact  to  oe  cnat 
Mr.  Ryan  was  within  the  state,  but  xmable  to 
attend  court  as  a  witness  or  to  give  a  deposi- 
tion. The  rule  regulating  the  use  of  the  for- 
mer testimony  of  an  unavailable  witness 
differs  in  different  Jurisdictions.  The  one 
generally  obtaining  Is  that  in  a  civil  case,  the 
testimony  of  a  witness  given  at  a  former 
trial  between  the  same  parties  may  be  in- 
troduced if  the  witness  has  since  died  or 
become  insane,  Is  side  and  unable  lo  testify. 
Is  out  of  the  Jurisdiction,  or  has  been  kept 
away  by  the  otlier  party.  ISome  well-recogniz- 
ed rules  ore  laid  down  for  the  guidance  of 
the  trial  court  in  determining  the  preliminary 
questions  of  fact,  and  in  the  absence  of  any 
showing  to  the  contrary  we  assume  that  these 
were  duly  observed.  So,  too,  we  assume  that 
tbe  finding  that  this  witness  was  "unable" 
to  attend  court  or  give  a  deposltiou  means 


that  he  was  too  ill  to  do  so.  This  afforded 
a  su£9clent  reason  for  admitting  his  former 
testimony.  10  R.  a  L.  966 ;  2  Chamb.  Bv.  i 
1646;  2  Wig.  Ev.  }  1406;  Stephen's  Dig.  150 
et  seq ;  Chase  v.  Springvale  Mills  Co.,  75  Me. 
156 ;  Perrin  v.  Wells,  156  Pa.  299,  26  AU.  643. 

[13]  When  the  transcript  of  Mr.  Ryan's 
testimony  was  presented,  certain  questions 
and  answers  were  stricken  out  by  agreement 
of  counsel,  and  the  remainder  was  read  to  the 
Jury.  The  proponent  excepted  to  the  failure 
of  the  court  to  strike  out  certain  statements 
therein  made  by  the  witness  complimentary 
to  the  contestant  and  her  care  of  the  dece- 
dent It  is  quite  probable  that  the  admission 
of  these  statements  violated  the  rule  laid 
down  in  Turner  v.  Howard.  91  Vt.  49,  99  Atl. 
236,  and  Adams  v.  Cook,  91  Vt  281,  100  AG. 
42,  but  the  record  before  us  Is  too  incomplete 
to  show  It  As  we  have  seen,  the  testimony 
Is  not  before  us.  All  Intendments  are  in 
favor  of  the  ruling.  Wo  cannot  say  that  this 
testimony  could  not  be  admissible  in  any 
state  of  the  evidence,  and  we  must,  therefore, 
assume  that  It  was  made  admissible  by  evi- 
dence not  here  shown.  Tenney  v.  Harvey,  63 
Vt  620,  22  AO.  659.  Nor  can  we  say  that  the 
statement  of  Mary  A.  Dnrphy  as  to  a  con- 
versation between  W.  D.  Martin  and  the  de- 
cedent was  inadmissible.  Tlere  is  not 
enough  shown  to  make  error  appear.  What 
W.  D.  Martin  said,  standing  alone,  may  not 
have  been  important;  but  the  fact  that  his 
remark  brought  no  reply  from  the  decedent 
may  have  been  of  significance.  The  record 
is  too  meager  to  warrant  sustaining  the  ex- 
ception. 

[14]  Mrs.  Durphy  testified  to  a  oouversa- 
tlon  between  Mr.  and  Mrs.  Martin,  which 
we  understand  to  have  taken  place  at  the 
Lake  Sunapee  camp.  She  was  asked  If  she 
said  anything,  and  replied  that  she  did;  she 
was  asked  what  she  said,  and  replied  that 
she  told  Mrs.  Martin  that  she  had  better  go 
home  and  stay  for  a  while,  for  "it  was  get- 
ting on  her  nerves  so  that  she  was  going  to 
break  down  under  It"  Then  she  was  asked 
if,  In  pursuance  to  this  talk,  she  (Mrs.  Mar- 
tin) did  go  home,  and  at  this  point  objection 
was  made.  The  court  recognized  the  fact 
that  the  objection  came  too  late,  treated  it 
as  a  motion  to  strike  out,  allowed  the  testt- 
mony  to  stand,  and  gave  the  proponent  an 
exception.  The  evidence  came  in  without  ob- 
jection, and  all  right  of  objection  was  waiv- 
ed. It  was  within  the  discretion  of  the 
court  whether  to  hold  the  proponent  to  this 
waiver  or  strike  out  the  testimony. 

[IS,  16]  Dr.  Grout  was  a  witness  for  the 
contestant  He  had  heard  all  the  evidence 
In  the  case  and  was  allowed  to  predicate  an 
opinion  of  Mr.  Martin's  sanity  thereon.  This 
was  excepted  to  on  the  ground  that  there 
was  a  conflict  in  the  testimony  given  by  th« 
witnesses,  and  that  the  witness  was  allowed 
to  consider  the  opinions  expressed  by  them. 
If  there  was  no  conflict  in  the  evidence  as 
to  any  of  the  material  facta  detailed  by  the 
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witnesses,  aiid  the  opinions  were  excluded, 
the  coarse  takoi  with  Dr.  Gront  was  permis- 
sible. State  V.  Hayden,  61  Vt.  296w  But  we 
think  that  It  sufflelently  appears  from  the 
record  that  there  was  such  a  conflict  It  Is 
true  that  the  transcript  Is  not  referred  to, 
and  we  can  only  consider  what  expressly 
appears  In  the  bill  of  exceptions.  But  when 
the  ruling  was  made,  counsel  for  the  pro- 
ponent strenuously  Insisted  that  there  was 
such  a  conflict,  and  this  does  not  appear  to 
have  been  disputed  by  the  contestant  More- 
over, It  appears  that  witnesses  tor  the  pro- 
ponent gave  evidence  of  Martin's  "actions, 
doings  and  sayings,"  and  predicated  thereon 
opinions  that  he  was  sane;  while  witnesses 
for  the  contestant  gave  similar  evidence,  and 
predicated  thereon  opinions  that  he  was  In- 
sane, and  that  some  of  such  evidence  related 
to  the  same  occasions.  It  would  be  hardly 
possible  that  such  evidence  would  be  entirely 
free  from  conflict;  and  the  only  fair  infer- 
ence from  the  record  is  that  each  group  of 
witnesses  testified  to  facts  supporting  his 
opinion.  So,  when  the  evidence  related  to  the 
same  occasions  It  must  have  been  conflicting ; 
otherwise  it  would  not  have  tended  to  sup- 
port the  confllcUng  oplnlona  Besides,  the 
witness  was  allowed  to  take  into  considera- 
tion all  that  the  witness  had  said  "of  and 
concerning"  the  acts  and  sayings  of  the  dece- 
dent, which  must  have  left  him  free  to  con- 
sider what  was  said  "concerning"  such  acts 
as  indication  of  sanity  or  insanity.  And  fi- 
nally the  court  itself  in  making  the  ruling  rec- 
ognized the  existence  of  such  a  conflict  by  sug- 
gesting that  the  question  asked  did  not  elimi- 
nate the  conflicting  testimony,  but  Included  it 
all  From  the  whole  record  It  Is  plain  that 
the  court  appreciated  that  there  was  a  con- 
flict such  as  the  proponent  claimed,  and  un- 
derstandingly  admitted  Dr.  Grout's  opinion 
baaed  in  part  upon  the  opinions  expressed  by 
the  witnesses  who  had  preceded  him.  This 
was  error,  and  was  necessarily  harmful,  and 
requires  a  reversal. 

[17]  Dr.  Keyes  was  a  witness  for  the  con- 
testant In  his  direct  examination  he  was 
asked  a  question  to  which  the  proponent's 
counsel  objected.  Thereupon  counsel  for  the 
contestant  remarked,  "I'll  put  a  new  question, 
inasmuch  as  there's  a  disposition  on  the  part 
of  the  other  side  to  interfere  with  the  ex- 
amination." To  this  the  proponent  excepted. 
The  remark  was  unwarranted,  and  to  allow 
it  to  go  unwlthdrawn  and  unrebuked  was  er- 
ror. But  in  view  of  the  fact  that  the  case  is 
to  be  reversed  on  another  point,  it  Is  unnec- 
essary to  determine  whether  it  was  prejudi- 
cial or  not. 

[II,  II]  The  court  charged  the  Jury  that  it 
might  consider  the  naturalness  or  unnatural- 
ness  of  the  will  in  determining  the  question 
of  mental  capacity.  To  this  the  proponent  ex- 
cepted. There  was  no  error  In  this  Instruo- 
tlOD.    Falrchlld   v.    Bascomb,  35   Vt   398; 


Crocker  y.  Caiase,  57  Vt  413.  The  proponent 
complains  tliat  no  definition  of  the  term 
"naturalness"  was  given  the  Jury.  But  that 
was  not  the  point  made  beiow.  The  excep- 
tion taken  was  specific,  and  cannot  here  be 
extended  beyond  the  precise  point  there 
made.  Graves  v.  Waitsfleld,  81  Vt  84. 68  AtL 
137. 
Judgment  reversed,  and  cause  remanded. 


an  Tt  tny 

GLOBE  GRANITE  CO.  ▼.  Cat/EMBNTS. 

(Supreme  Court  of  Vermont    Washington. 
May  17.  1918.) 

1.  PUIAOIRO  «=3238(4)— AUENDMXNT  07  PiZA. 

On  hearing  on  referee's  report,  the  transcript 
l>elDK  referred  to,  court  had  right  to  avail  itself 
of  that  in  detenoinin^  whethw  defendant's  of- 
fered amendment  to  lus  plea  was  allowable,  and 
had  a  general  right  to  inquire  dehors  the  record 
to  ascertain  the  real  oountendaim  sought  to  be 
estaUished  by  the  amended  plea  in  offset 

2.  PixADiNQ  «=»259  —  Action  fob  Pbick  — 
Amendmbmt  of  PutA— Bbkaoh  of   Wab- 

BANTT. 

In  action  for  price  of  monnment,  though  de- 
fendant nowhere  designated  (daim  in  oSset  as 
for  breach  of  warranty,  Iwt  had  stated  it  so 
that  plaintiff  recognized  its  character,  and  twice 
applied  to  it  its  technical  name,  court  properly 
permitted  defendant  to  amoid  plea,  by  adding 
averments  <^  express  warranty. 

3.  RErEBENCK    «s»58  —  Pleadinob  —  AionD- 

UXNT. 

When  cause  is  referred,  pleadings  are  to  be 
treated  as  adapted  to  facta  found,  when  no  new 
catise  of  action  is  thereby  brou^t  in,  and  formal 
Readings  may  l>e  treated  as  amraided  or  may  tie 
actually  amended  accordiujgly  before  judgment. 

4.  Assuicpsrr,  Action  of  e=>19  —  Sfeciai. 
Count — Genebal  ob  Common  Count. 

A  special  count  in  assumpsit  may  be  for 
the  same  cause  of  action  as  a  general  or  coni> 
mon  count 

5.  Saus  Qt-i  112(0,  7)— RzuxDiKS  of  Butek— 
Breach  of  Wabbakxt  —  Damaqes  —  Evi- 
dence. 

IThough  in  general  buyer's  damages  for 
breach  of  warranty  are  difference  between  value 
of  goods  as  they  were  and  as  they  were  war- 
ranted, price  paid  for  mooument  discovered  to 
be  cracked  might  properly  have  been  taken  as 
evidence  of  value  of  monument,  bad  it  been  as 
warranted,  and  cost  of  making  it  as  warranted 
would  be  evidence  to  show  how  mudi  its  value 
fdl  short  of  value  as  warranted. 

6.  Sales  «=»445(2)  —  Expbess  Wabbastt  — 
Wbittkn  Contbact— Question  fob  Coubt. 

Where  instrument  evidencing  contract  of 
sale  is  in  writing,  question  whether  it  embodied 
express  warranty  is  one  of  construction  for  the 
court 

7.  Sales  «a3261(4)— Exfbess  Wabbantt. 

Written  contract  for  sale  of  a  monument  for 
the  dead,  providing  it  should  l>e  sonnd  and  free 
from  cracks,  carried  an  express  warranty  against 
specific  defects,  and  was  not  a  mere  descripti4» 
of  the  monument  to  be  fnmidied. 

8.  Sales  «=b428  —  Bbhxdikb  of  Bdtkb  — • 
Breach  of  Wabbantt. 

Warranty  of  goods  sold  being  express  and 
absolute,  buyer  had  right  of  action  for  breach, 
which  lie  could  assert  In  Independent  salt  or  by 
way  of  oilset  in  any  acti(»  on  contract  of  sale 
brought  agidnst  liim  by  seller,  by  proving  war- 
ranty and  breadi,  without  more. 


»roi  other  cases  bm  same  topic  and  KITT-mTUBBH  In  all  Kar-Huiiil>er«d  Digests  and  lodazes 
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Exceptions  from  Washington  County 
Court;    Stanley  C.  li\^son.  Judge. 

Action  by  the  Ok>be  Granite  Company 
against  Charles  Clements.  To  a  judgment 
tor  idalntlfl  in  the  larger  of  two  amoimts 
alteimatlrely  found  by  the  refeiree,  defend- 
ant exeats.  Judgment  for  the  larger  sum 
reversed,  and  Judgment  ordered  for  plalntUf. 

Argued  before  WATSON,  O.  J.,  and  HAS- 
EI/TON,  POWBRS,  TAYI/OB,  and  MILBS, 
JJ. 

Tberlanlt  &  Hunt,  of  Montpeller,  for  plain- 
tiff. John  W.  Gordon,  of  Barre,  for  defend- 
ant 

HASEI/TON,  J.  This  is  an  action  of  con- 
tract. In  the  form  of  gmeral  assumpsit  The 
plaintiff  filed  a  spedflcatlou,  of  a  skeleton 
character,  referring  to  various  'contracts  for 
monuments,  and  claiming  a  balance  of  $448. 
The  defendant,  among  other  pleas,  filed  a 
plea  In  offset  In  the  general  counts  in  as- 
sumpsit and  the  cause  was  refwred.  Be- 
fore the  referee  the  defendant  filed  a  specifl- 
catl<m  under  his  plea  In  cutset  ^nils  qiedfl- 
catlon  was  also  of  a  skeleton  character.  It 
contained  a  claim  with  reference  to  a  cer- 
tain contract  39888,  so  called,  not  one  of  the 
cootracts  to  which  the  plalntUTs  spedflcatlon 
related.  On  hearing  before  the  referee^  the 
plaintiff's  q>ecification  was  conceded  to  be 
correct,  and  the  entire  controversy  was  over 
the  defendant's  claim  in  offset  with  lefeienoe 
to  contract  39888,  which  was  a  contract  for 
a  granite  monumoit  The  defendant  ordered 
tills  monnment  of  the  plaintiff,  and  the  order 
spedfled  that  it  should  be  from  sound  stock 
and  free  from  cracks.  The  plaintiff  accepted 
the  order  and  constructed  and  forwarded  the 
monument  Before  the  defendant  had  oppor- 
tootty  to  lns;)ect  the  m<mum»tt  he,  at  the 
request  of  the  plaintiff,  sent  a  che<A  In  pay- 
ment therefor.  In  a  letter  accompanying  the 
diedc,  the  defendant  said  that  the  check  was 
sent  with  the  understanding  that  the  work 
was  according  to  agreement 

The  defendant  was  a  dealer  In  monuments, 
and  sold  the  work  In  question  to  Williams  & 
Bowers  of  Cortland,  N.  Y.,  who  procured  it 
for  a  customer  there,  one  Rowley.  The  mon- 
ument was  set  up  in  a  cemetery,  and  after- 
wards, when  lettering  was  being  done^  a 
cmck  was  discovered,  upon  the  die,  extending 
across  the  lettering.  This  crack  had  until 
then  been  invisible  to  and  undetected  by  any 
one  who  had  Inspected  the  monument  or  had 
to  do  with  setting  it  up.  The  crack  in  fact 
existed  in  the  die  when  the  stone  was  ship- 
ped by  the  plaintiff.  It  was  caused  by  a 
blast  when  the  stone  was  quarried.  There 
is  no  room  for  doubt,  on  the  facts  reported, 
that  In  view  of  the  nature  of  the  work  as  a 
monument  to  the  dead,  the  crack  constituted 
a  substantial  defect  and  rendered  the  die 
worthless  for  the  purpose  for  which  it  had 
furnished.    Williams  &  Bowers  had  giv- 


en their  note  to  the  defendant  in  payment 
for  the  monument  but  on  account  of  the  de- 
fect refused  payment  of  the  nota  Tlie  de- 
fendant insisted  that  the  plaintiff  furnish  a 
new  die,  but  the  plaintiff  claimed  that  the 
die  already  furnished  complied  with  the  con- 
tract and  was  perfect,  and  refused  to  replace 
it  and  never  consented  that  it  should  be  re- 
placed at  its  expense.  Finally  the  defendant 
replaced  the  die  at  an  expense  of  1340.26. 
The  referee  reiM>rted  to  the  court  in  the  al- 
ternative, making  the  amount  recoverable  by 
the  plaintiff  to  depend  upon  the  allowance  of 
the  above  sum  as  an  offset  to  the  balance 
otherwise  due  the  plaintiff. 

At  the  hearing  on  the  referee's  report  and 
before  judgment  the  defendant  obtained 
leave  of  court  to  file,  and  did  file,  an  amend- 
ment to  his  plea  in  offset  by  adding  thereto 
averments  of  an  express  warranty  in  the 
contract  In  question  and  of  a  breach  of  such  . 
warranty  in  consequence  of  the  crack  in  the 
die  by  reason  of  which  the  defendant  was 
damaged  to  the  amount  of  the  offset  condi- 
tionally reported  by  the  referee.  To  the  ac- 
tion of  the  court  in  allowing  this  amendment 
the  plaintiff  objected,  and  excepted  on  the 
ground  that  the  amendment  "introduced  a 
new  and  differmt  cause  of  action  and  claim 
in  ottset  distinct  from  and  Inconsistent  with 
the  claim  in  offset  tried  before  the  referee." 

[1,2]  The  transcript  was  referred  to^  and 
the  court  had  a  right  to  avail  Itself  of  tiiat 
in  determining  whether  the  amendment  of- 
fered was  allowable,  and  had  a  general  right 
to  inquire  dehors  the  record  to  ascertain  the 
real  counterclaim  sought  to  be  established  by 
the  plea  in  ottset,  and  we  think  that  the  rul- 
ing of  the  court  allowing  the  amendment 
should  be  sustained.  From  the  transcript  it 
appeared  that  wtille  the  defendant  had  no- 
where designated  his  claim  In  offset  as  for 
a  breach  of  warranty,  he  had,  practically  at 
the  outset  stated  his  claim  in  such  a  way 
that  the  plaintiff  recognized  its  character,  and 
twice  ai^lied  to  it  its  technical  name.  The 
court  had  ample  ground  for  the  finding  which 
it  impliedly  made  tliat  the  right  to  an  crflset 
for  a  breadi  of  warranty  was  tried  out  be- 
fore the  referee,  and  was  in  effect  the  coun- 
terclaim of  which  the  defendant  sought  to 
avail  himself  by  pleading  in  offset  in  the 
common  counts  In  assumpsit. 

[3,  4]  When  a  cause  is  referred  the  plead- 
ings are  to  be  treated  as  adapted  to  the  facts 
found  when  no  new  cause  of  action  is  there- 
by brought  in,  and  the  formal  pleadings  may 
be  treated  as  amended,  or  as  here  may  be 
actually  amended,  accordingly  before  judg- 
ment McDonald  v.  Place^  88  Vt  80,  85,  90 
Atl.  948;  Camp  v.  Baricer,  87  Vt  236,  237, 
238,  88  Atl.  812,  Ann.  Cas.  1917A,  451;  Van 
Dyke  v.  Grand  Trunk  Ry.  Co.,  84  Vt  212,  78 
AtL  058,  Ann.  Cas.  1913A,  640;  Gordon's 
Adm'r  V.  Hotchkiss,  82  Vt  479,  74  Aa  74. 
The  plaintiff  argues,  in  effect  that  as  as- 
sumpsit in  the  common  counts  will  not  Ue 
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for  a  breach  of  warranty,  tjie  amendment  to 
the  defendant's  counterclaim  necessarily 
brought  In  a  new  cause  of  action.  But  our 
best-considered  cases  prior  to  the  practice  act 
Indicate  that  this  claim  Is  unfounded,  show 
that  a  special  count  may  be  for  the  same 
cause  of  action  as  a  general  or  common  count 
Patterson's  Adm'r  v.  Modem  Woodmen  of 
America,  80  Vt.  305,  95  Atl.  692;  Lamb  v. 
Zundell,  78  VL  232,  62  AU.  33 ;  Lyndon  Gran- 
ite Co.  V.  Farrar,  53  Vt  685;  Dana  v.  Mc- 
Clure,  39  Vt  107.  And  under  the  practice 
act  the  fallacy  of  the  plalntlfF's  claim  in  the 
respect  under  consideration  Is  obvious. 

[6-t]  On  the  question  of  the  scope  of  the 
real  Issue  tried  by  the  referee  the  plaintiff 
calls  attention  to  the  fact  that  the  amount 
found  conditionally  for  the  defendant  was 
simply  the  cost  of  replacing  the  cracked  die, 
and  says  that  from  this  It  appears  that  no  Is- 
sue of  breach  of  warrtmty  was  made,  since 
in  the  case  the  damages  must  have  been  the 
dlffermce  between  the  value  of  the  monu- 
ment as  It  was  and  the  value  It  would  have 
had.  If  It  had  been  as  warranted.  Let  It  be 
assumed  that  this  general  rule  applies  to  a 
case  of  this  sort  Nevertheless,  In  the  at>- 
sence.of  a  showing  to  the  contrary,  the  price 
paid  for  the  monument  might  properly  have 
been  taken  as  evidence  of  Its  value  bad  It 
been  as  warranted,  and  then  the  cost  of 
making  It  as  warranted  would  be  evidence 
tending  to  show  how  much  Its  actual  value 
fell  short  of  the  value  of  the  warranted 
monument  Houghton  v.  Carpenter,  40  Vt 
588,  606;  Melby  v.  Osborne,  33  Minn.  402, 
24  N.  W.  268;  Wheeler,  etc,  Mfg.  Co.  v. 
Thompson,  83  Kan.  401,  6  Pac.  002;  Showen 
v.  Owens  Co.,  182  Mich.  264,  148  N.  W.  666. 
With  the  claim  of  an  express  warranty  In 
the  case  as  a  claim  In  offset,  the  court  dis- 
allowed the  claimed  offset  and  rendered  Judg- 
ment for  the  plaintiff  to  recover  the  larger 
sum  reported  by  the  referee.  To  this  Judg- 
ment the  defendant  excepted,  on  the  ground 
that  the  offset  should  have  been  allowed  and 
Judgment  rendered  for  the  smaller  sum  re- 
ported. Under  this  exception  the  substantial 
question  raised  and  argued  Is  whether  there 
was  In  the  contract  In  question  an  express 
warranty  surviving  such  acceptance  as  the 
report  here  shows.  That  the  contract  was  by 
way  of  an  undertaking  to  comply  with  a 
written  order  Is  here  immaterial,  And, 
since  the  Instrument  evidencing  the  contract 
Is  In  writing,  the  question  of  whether  It  em- 
bodied an  express  warranty  Is  one  of  con- 
struction for  the  court  Hobart  v.  Young,  63 
Vt  363,  21  Atl.  612, 12  L.  B.  A.  693;  Unadll- 
la  Silo  Co.  V.  Hull,  00  Vt  134,  06  Atl.  635. 
Now,  considering  the  subject-matter  of  this 
contract  It  cannot  be  said  that  the  positive 
provision  that  'the  monument  should  be 
sound  and  free  from  cracks  was  merely  de- 
scriptive of  the  kind  of  a  monument  to  be 
furnished.     This  positive  provision  was  an 


express  warranty  against  spedflc  defects,  as 
much  so  as  a  sale  of  a  horse,  with  a  positive 
representation  that  It  Is  without  a  spavin, 
embodies  an  express  warranty  that  the  horse 
Is  without  such  unsoundness.  Hobart  v. 
Tonng,  63  Vt  363,  21  Ati.  612, 12  L.  B.  A.  603; 
FrankUn  &  Co.  v.  Lamson  &  Co.,  189  Mass. 
344,  76  N.  a  624;  UnadlllB  Silo  Oa  v.  Hull, 
00  Vt  134,  96  AU.  635.  Since  here  was  an 
express  warranty,  the  discussion  by  counsel 
of  an  Implied  warranty.  Its  character  and  in- 
cidents, need  not  be  noticed.  And  since  the 
warranty  was  express  and  absolute,  the  de- 
fendant had  a  right  of  action  which  he  could 
assert  in  an  Independent  suit,  or  by  way  of 
offset  to  any  action  founded  on  contract 
brought  against  him  by  the  plaintiff,  by  prov- 
ing the  warranty  and  the  breach,  without 
more.  Hobart  v.  Young,  63  Vt  363,  21  AtL 
612,  12  L.  R.  A.  698;  Pennoc^  v.  Stygles,  54 
Vt  226;  Richardson  v.  Grandy,  49  Vt  22; 
Plnney  v.  Andrews,  41  Vt  631;    G.  L.  1806. 

The  offset  should  have  been  allowed,  but 
the  case  requires  no  remand.  The  referee's 
report  furnishes  the  necessary  basis  for  a 
Judgment  adjusting  the  entire  controversy 
here,  such  Judgment  as  the  trial  court  should 
have  rendered  by  way  of  giving  effect  to  the 
salutary  principles  underlying  the  whole  law 
of  offsets.  Stewart  v.  Knight  88  Vt  201,  203, 
76  AtL  12.  As  the  plalntlfl  points  out,  had 
Judgment  been  rendered  for  the  plaintiff  for 
the  smaller  sum  reported  by  the  referee.  In- 
terest thereon  should  have  been  brought 
down  to  the  date  of  the  Judgment,  which  was 
August  3,  1917,  making  the  amount  that  the 
plaintiff  was  entitled  to  recover  as  of  that 
date  $176.09. 

Judgment  for  the  larger  sum  reported  re- 
versed, and  Judgment  for  the  plaintiff  to  re- 
cover as  of  August  8,  1917,  the  sum  of  $176.- 
00,  with  costs  below.  Let  the  defendant's 
costs  In  this  court  be  deducted. 

'  m  vt.  396) 

RAYMOND  V.  SHELDON'S  ESTATE. 

(Supreme  Court  of  Vermont    Rutland.    Opinion 
FUed  June  21,  191&) 

L  Contracts  4=>4— Ikplikd  Oontbacts. 

An  implied  contract  must  contain  all  the  ele- 
ments of  an  express  contract  and  only  differs 
from  an  express  contract  in  its  proof. 

2.  Contracts  ^=>29  —  Implixd  Oontbacts  — 
qubbtion  fob  jubt. 

In  an  action  oo  implied  contract  each  ele- 
ment depending  nixm  questions  of  fact  If  there 
is  any  substantial  evidence  fairly  and  reasonably 
tending  to  establish  such  contract,  question  must 
be  submitted  to  jury. 

3.  Appeal  and  BJkrob  •s»027(7)  —  Monoif 

FOB  DiBECTKD  VEBDIOF— REVIEW. 

.  In  reviewing  denial  of  defendant's  motion 
for  a  directed  verdict,  evidence  must  be  viewed 
in  light  most  tavorablei  to  plaintiff. 

4.  Executors  and  Aduinistbatobs  «=>256(7) 
—Implied  Contracts— Question  for  Jury. 

In  action  against  estate  on  Implied  contract 
to  pay  for  serrioes  rendered  deceased,  whether 
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valuable  services  were  rendered  under  such  a 
contract  held  for  jury. 

6.  ElXXOTJTOBS  AND  Aduinistkatobs  «c=3256(7) 

— Impuisd  Contbact— Evidence. 
In  action  against  estate  for  services  rendered 
deceased^  testimony  of  a  witness  that  he  had 
seen  plaintiff  go  to  deceased's  house  very  fre- 
quently was  admissible;  It  being  claimed  that 
directions  were  given  and  part  of  services  were 
performed  at  the  lionse. 

6.  EbXCTJTOBS  AlfD  Adionist&atobs  i&=>2S6(7) 
— EVIOKKCB. 

In  action  against  estate  of  deceased  for  serv- 
ices rendered  deceased  in  going  on  errands, 
among  other  things,  testimony  by  witness  that 
■he  saw  plaintiff  buy  postal  cards  and  gifts  for 
deceased's  children  and  some  little  lace  and  rib- 
bons, was  competent  as  bearing  upon  extent  of 
services  performed. 

7.  Apfkai,  and  Qbbob  «=>992— Expebt  Testi- 
mony—Review. 

Where  testimony  of  witness  tended  to  show 
that  she  had  B<»nfi  means  of  knowing  and  did 
know  what  price  was  for  services  rendered  in 
shopping  for  another^  a  ruling  of  court  admitting 
an  opinion  of  tiie  witness  as  to  value  of  certain 
services  in  that  line  is  not  revisable  on  appeal. 

8.  AprEAL  AND  Ebbob  «=3l048(5>— Habiojsss 
B<BBOB— Etidbnce. 

An  exception  to  a  question  which  was  not 
answered  is  not  available  on  appeaL 

9.  New  Tbiai.  «=976(1)— Excessive  Vkbdict. 

Motion  to  set  aside  a  verdict  as  excessive  is 
addressed  to  the  sound  digcietion  of  the  trial 
court 

10.  Apfeax  and   Ebbob  9=s3&79<5)— Maitebs 

ReVIEWABUE — DiSCBETION. 

Siotion  to  set  aside  a  verdict  as  excessive 
is  not  reviewable,  unless  trial  court  failed  to 
exercise  its  discretion,  or  abused  it 

Bxceptlons  from  Jutland  County  Court; 
Stanley  O.  Wllsan,  Judge. 

daim  by  Emma  Raymond  against  the  Es- 
tate of  Oarollne  E.  Sheldon,  deceased.  Judg- 
ment on  appeal  to  the  county  court  In  favor 
of  comidahiant,  and  defendant  brings  excep- 
tloim.  Affirmed  and  cause  ordered  certified 
to  the  probate  court. 

Argued  before  WATSON,  OL  J.,  and  HAS- 
BI/rON,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

Webber  &  Leamy,  of  Rutland,  for  defend- 
ant. Lawrence,  Lawrence  &  Stafford,  of  Rat- 
land,  for  plaintiff. 


MILES,  J.  This  case  came  to  the  county 
court  on  an  appeal  by  the  plaintiff  from  the 
disallowance  of  her  claim  against  the  estate 
of  Caroline  E.  Sheldon,  and  it  comes  here 
np(«  the  defendant's  exception  to  the  re- 
fusal of  the  trial  court  to  direct  a  verdict  in 
his  favor,  to  the  reception  of  certain  evi- 
dence, and  to  certain  portions  of  the  court's 
charge. 

[1,  2]  The  ground  of  the  exception  to  the 
court's  refusal  to  direct  a  verdict  In  the  de- 
fendant's favor  is  that  there  was  no  evi- 
dence in  the  case  tending  to  prove  a  prom- 
ise implied  in  fact  on  the  part  of  Mrs.  Shel- 
don. It  is  true,  as  argued  by  the  defendant, 
that  the  Implied  contract,  such  as  here  un- 


der consideration,  must  contain  all  the  de- 
ments of  an  express  contract,  and  that  it 
only  differs  from  an  express  contract  in  its 
proof.  6  R.  C.  L.  587,  p.  6.  Each  depends 
upon  questions  of  fact,  and  if  there  is  any 
substantial  evidence  fairly  and  reasonably 
tending  to  establish  such  contract,  that  ques- 
tion must  be  submitted  to  the  Jury.  FitiBi- 
mons  V.  Richardson,  86  Vt  229,  84  Atl.  911; 
McGaffey  v.  Mathle,  68  Vt  403,  35  Aa  334; 
Helton  V.  Leonard,  64  Vt  230. 

[S]  In  reviewing  the  denial  of  defendant's 
motion  for  a  directed  verdict,  the  evidence 
must  be  viewed  in  the  light  most  favorable 
to  the  plaizitlff.  Hazen  v.  R.  R.  Railroad, 
89  Vt  94, 91  Atl.  296.  Applying  these  weU-es- 
tablished  rules  to  what  appears  in  this  case, 
we  examine  the  evldotce  to  see  if  it  reasona- 
bly and  fairly  tends  to  show  an  implied  prom- 
ise on  the  part  of  Mrs.  Sheldon  to  pay  the 
plaintiff  what  her  servic^  were  reasonably 
worth,  and  from  that  examination  we  think 
it  does  so  show. 

[4]  The  evidence  of  one  witness  was  to 
the  effect  that  during  the  time  covered  by  the 
plaintiff's  bill  against  Mrs.  Sheldon's  estate, 
the  witness  had  on  frequent  occasions  rec^v- 
ed  requests  over  the  telephone  from  the  Shel- 
don house  to  ask  the  plaintiff  to  call  there; 
that  when  the  witness  was  at  work  for  Mra 
Sheldon,  the  plaintiff  would  call  there  and 
Mrs.  Sheldon  would  ask  her  on  those  occa- 
sions why  she,  the  plaintiff,  had  not  called, 
stating  to  the  plaintiff  that  she  wanted  her 
to  do  something  for  her;  that  she  knew  of 
the  plaintlfrs  bringing  to  Mrs.  Sheldon  ar- 
ticles purchased  at  the  store  for  her;  that 
at  one  time  Mrs.  Sheldon  said  to  the  witness 
that  she  could  not  pay  the  plaintiff  for 
what  she  had  done  for  her.  There  was 
other  similar  evidence  in  the  case  t^ilch 
had  a  tendency  to  prove  that  the  plaintiff's 
services  were  performed  at  the  request  ot 
Mrs.  Sheldon.  This  was  enough  to  entitle 
the  plaintiff  to  go  to  the  Jury  If  the  services 
were  valuable.    It  Is  said  in  40  Cyc.  2810: 

"Where  valuable  services  are  rendered,  or 
material  furnished,  by  one  person  for  another  at 
the  letter's  request  in  the  absence  of  circum- 
stances showing  that  the  services  or  material 
were  intended  to  be  rendered  or  furnished  gratu- 
itously, the  former  is  entitled  to  recover  for  sudi 
services  or  material,  although  there  was  no 
express  contract  for  remuneration." 

To  the  same  effect  is  6  R.  a  L.  supra.  In- 
deed such  contracts  are  of  dally  occurrence, 
and  no  question  is  made  as  to  their  legal  and 
binding  force. 

An  examination  of  the  transcript  discloses 
that  the  evidence  tended  to  show  that  the 
services  were  valuable ;  that  the  plaintiff  did 
washings  weekly  and  special  washings  twice 
a  year  for  Mrs.  fiheldon ;  that  the  washings 
were  not  the  general  washings,  but  the 
washings  of  su<di  things  as  Mrs.  Sheldon's 
wearing  apparel,  her  bureau  covers,  towels, 
napkins,  and  blankets.    There  was  no  error 


4=9Por  otber  casu  ■••  (sma  topto  and  KBT-NDMBBB  In  >U  Ks7-Numb«r«l  DlgaiU  aad  Indexes 


Digitized  by 


Laoogle 


108 


104  ATLAJITIG  BBPOBTBR 


(Vt 


In  oyerrullng  the  motion  for  a  directed  ver- 
dict The  exception  to  the  cliarge  raises  the 
same  question  that  is  raised  by  the  motion 
for  a  yerdict,  and  the  disposition  of  that 
question  makes  it  unnecessary  to  consider 
the  exception  to  the  cliarge. 

[S]  The  defendant  excepts  to  a  question 
asteed  Georgle  Davis,  which  was  received  sub- 
ject to  the  objection  that  It  bad  no  tendency 
to  prove  either  a  contract  or  service,  and  an 
exception  was  noted  for  the  defendant.  The 
witness  had  testified  without  objection  that 
she  had  seen  the  plaintiff  go  into  Mrs.  Shel- 
don's house,  and  to  the  question,  "How  fre- 
quently?" answered,  "Very  frequently,  per- 
haps every  day  with  the  exception  of  Sun- 
day." This  evidence  was  material  to  show 
that  the  plaintiff  went  to  Mrs.  Sheldon's 
house,  where  it  was  claimed  that  much  of 
the  services  of  the  plaintiff  were  performed, 
and  where  the  plaintiff  claimed  she  went 
for  direction  In  regard  to  the  errands.  The 
evidence  was  pr<q)erly  received. 

[6]  The  defendant  objected  to  another 
question  asked  this  witness  upon  the  same 
grounds  as  those  stated  to  the  other  question, 
^e  witness  had  testified  wltboot  objection 
that  she  had  seen  a  number  of  things  wUdi 
Mrs.  Sheldon  told  her  the  plaintiff  had  pur- 
chased for  her,  and  the  question  objected  to 
was  as  follows:  "What  were  those  articles, 
do  you  recall?"  The  ariswer  was:  "I  remem- 
ber postal  cards,  and  the  gifts  she  gave  the 
children,  and  some  little  lace  and  ribbons; 
that  is  all  I  can  recall  now."  Olie  evidence 
had  a  bearing  upon  the  extent  of  the  services 
performed  in  the  matter  of  doing  errands  fbr 
Mrs.  Sheldon,  and  while  the  evidence  was  not 
very  weighty,  it  has  a  tendency  to  prove  that 
the  plaintiff  did  more  errands  for  Mrs.  Shel- 
don than  getting  the  Christmas  presents, 
which  the  witness  had  already  testlfled  that 
Mrs.  Sheldon  had  told  her  that  the  plaintiff 
had  purchased  for  her.  llkere  was  no  error 
In  receiving  this  testimony. 

The  witness  Cedle  Bradchaud  was  asked, 
"Won't  y,ou  tell  how  frequently  she  called, 
and  what  the  nature  of  the  purchases  were?" 
referring  by  the  word  "she"  In  the  question 
to  the  plaintiff.  The  question  was  objected 
to  on  the  same  ground  as  that  urged  in  the 
objection  to  the  questlcms  asked  Mrs.  Davis 
The  witness  answered,  "Some  weeks  she 
came  every  day  and  some  weeks  twice  a  day ; 
the  nature  of  the  purchases  would  be  in  the 
line  of  dry  goods,  buttons,  laces,  ribbons,  any 
thing  in  the  nature  of  household  goods,  nn 
derwear."  The  witness  testlfled  without  ob- 
jection that  the  purchases  made  by  the  plain- 
tiff would  not  be  completed  <m  the  first  trip 
of  the  plaintiff;  that  on  the  first  trip  samr 
pies  were  sent  out  for  approval;  and  that 
when  the  purchase  was  finally  made  the 
goods  were  sometimes  delivered  to  the  plain' 
tiff  and  sometimes  delivered  to  Mrs.  Sheldon 
by  their  delivery  team,  and  that  the  goods  so 
delivered  were  charged  to  and  paid  by  Ifra. 


Sheldon.  This  evidence  was  material  as 
tending  to  show  the  extent  of  servicea  in  the 
line  of  errands  performed  for  Mrs.  Sheldon 
by  the  plaintiff.  This  exception  was  not  well 
taken. 

[7]  This  witness  being  recalled  later  In 
the  trial  was  asked,  "What  do  you  say  Is  a 
fair  and  reasonable  price  for  work  that  I 
have  suggested?"  The  work  suggested  was 
that  of  buying  dress  goods  and  shopping  ia 
the  city  of  Rutland  where  Mrs.  Sheldon  lived 
when  the  alleged  services  were  performed. 
Hie  witness  answered,  "Twenty  cents  an 
hour."  The  ground  of  the  objection  to  this 
question  was  that  the  witness  was  not  quali- 
fied to  express  an  opinion.  The  witness  tes- 
tified that  she  was  acquainted  or  fanllllar 
with  the  price  that  was  paid  for  work  of 
buying  dress  goods  and  shopping,  etc.,  in  the 
dty  of  Rutland.  The  testimony  of  the  wit- 
ness tended  to  show  that  she  had  means  of 
knowing  and  did  know  what  the  price  was 
for  such  services.  There  being  some  evidence 
of  qnallflcation,  the  finding  of  the  trial  court 
is  not  rerisable.  Griffin  v.  B.  &  M.  Railroad, 
87  Vt  278,  8»  AtL  220. 

[fl]  Octave  George  Chamberland  was  asked, 
"From  that  time  on  how  frequently  did  you 
see  Mrs.  Raj-mood  In  your  store  trading 
there?"  The  question  was  not  answered,  and 
the  exception,  therefore.  Is  not  available  to 
the  defendant  Fraser  t.  Blanchard  et  al., 
83  Vt  136,  78  Atl.  995,  75  AU.  797. 

[1, 10]  The  next  and  last  exception  briefed 
is  that  the  verdict  was  excessive,  and  should 
have  been  set  aside  on  the  defendant's  mo- 
tion. Such  a  motion  Is  addressed  to  the 
sound  discretion  of  the  trial  court  and  is  not 
reviewable,  unless  it  antears  that  the  court 
refused  or  failed  to  exerdse  its  discretion,  or 
abused  it  Lincoln  v.  C.  V.  Railway  Co.,  82 
Yt.  187,  72  Aa  821,  137  Am.  St,  Rep.  998. 
It  does  not  appear  that  the  trial  court  did 
reAise  or  failed  to  exercise  Its  discretion,  or 
that  it  abused  It  There  was  no  error  tn 
overruling  the  motion. 

Judgment  affirmed,  and  cause  ordered  cer- 
Ufled  to  the  probate  court 


(M  Vt  tTl) 

HTJTCHINS  V.  GEORGE  et  aL 

(Supreme  Court  of  Vermont     Washington. 
May  17,  1018.) 

1.  BVIDENCS  «=»43(3)  —  JUOtCIAI.  NOTICB  — 
JUDGUEHT     AND     PBOCaXDINOS     IN     OtHKB 

Case. 
Aa  a  mle,  Judgment  and  proceedings  in-  a 
case  other  than  that  on  trial,  even  between  the 
same  parties,  will  not  be  taken  notice  of  by  the 
court  of  its  own  motion.  - 

2.  EviDENOB  «=>43(8)  •>  Judicial  Nonoi  — 
Becobds  or  OouBT. 

When  former  judicial  proceedings  between 
same  parties  in  same  court  are  offered  In  evi- 
dence, they  prove  themselves,  since  a  court  takes 
jadicial  notice  of  the  aatbenticity  of  its  own 
records. 
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8.  Tbial  «=>39— FouAcb  Judiciai.  Pbocbed- 
inos— orfkr  in  bviderck. 
Plaintiff's  request,  that  coart  notice  former 
Judgment  and  ipecificatlMi  on  which  it  was  baa- 
ed ui  prior  action  in  same  court  by  defendant 
against  him,  is  effect  was  offer  ot  former  Judicial 
ptoceedingB  in  evidence. 

4.   JUDOWENT  «=»e22(2)  —  JmolCBST  BY  D»- 
rAULT— FAILUBX  to  DBCIiASB  OS  CSLAHt. 

Plaintiff  in  general  assampait,  as  to 
items  accruing  before  judgment  by  default 
againBt  him  in  defendant  s  prior  action,  is  not 
precluded  by  the  judgment  against  him  since^ 
under  P.  S.  1507,  it  was  not  ^tbligatory  upon 
plaintiff  in  the  prior  suit  to  declare  on  the  claim 
for  which  he  now  sues. 

6.  Appkal  Ain>  Ebrob  «=9907(3)  —  Pbxbumf- 
■noNs  FAVOsiifO  Tbiai.  Cotjbt— Sttppobt  or 

RULINO. 

In  absence  of  transcript.  Supreme  Court 
will  assume  in  support  of  a  ruling  against  de- 
fendant that  it  was  based  on  snob  showing  or 
lack  of  showing,  or  upon  tuch  offer  or  lacK  of 
offer  of  evidence,  as  uie  case  presented. 
6.  JT7D0I(I:^T  ®=>696  —  Glaiu  TTndeb  Bun- 

HINO    AceOUNT— IlTDiyiBIBUB    CHABAOrKB. 

Claim  under  running  account  covering  con- 
siderable time  in  general  is  regarded  as  single 
cause  of  action,  not  to  be  split  up  by  separate 
■nits  upon  separate  items. 

Exceptions  from  City  Court  of  Mon4)^er;. 
B.  M.  Harvey,  Judge. 

Action  by  Francis  B.  Butcfainv  against  F.  J. 
George  and  trustee.  Judgment  for  plaintiff, 
and  defendants  except.    AfiSrmed. 

Argued  before  WATSON,  0.  J.,  and  HAS- 
Bim)N,  POWERS,  TAYIiOE,  and  MIIiES. 
JJ. 

William  O.  Wbite,  ot  Ncntbfleld,  for  plaln- 
tlfl.  F.  J.  Mandiall,  of  Hoatpelier,  for  de- 
fendants. 

HXSXSJSON,  3.  This  is  fln  action  of  con- 
tract In  tbe  form  of  general  assumpsit  brought 
liefore  tbe  dty  coort  ot  H<»ttpelier.  Tbe  de- 
fenses were  tbe  general  Issue,  or  denial,  and 
set-off.  Trial  was  by  the  court,  and  Judg- 
ment was  rendered  for  the  plaintiff  to  recover 
$22.82,  as  damages  and  costs.  The  defendant 
brings  a  bill  of  exeeptlons. 

[1-81  Tbe  writ  In  this  case  was  dated  De- 
cember 7, 1918.  Tbe  defendant  bad  previous- 
ly brought  an  action  in  the  form  of  general 
assumpsit  against  the  plaintiff.  That  action 
liad  been  returnable,  to  the  court  that  tried 
this,  NovMuber  13,  1810,  and,  the  defendant 
ther^  the  plaintiff  here^  not  having  appeared, 
judgment  in  that  action  had  been  rendered 
en  ms  default  for  damages  $10.60  and  costs. 
On  tbe  trial  of  this  case  a  certified  copy  of 
tbe  record  of  the  former  Judgment  was  not 
offered  by  either  party,  but  the  files  therein 
were  at  hand  in  the  possession  of  the  court, 
and  at  the  request  of  the  plaintiff  tbe  court 
took  notice  of  the  former  Judgment  and  the 
Items  of  the  spedflcation  therein,  and  con- 
sidered them  in  the  determination  of  this  case. 
To  this  action  of  the  court  the  defendant  ex- 
cepted on  tbe  sole  ground  that  a  court  has  no 
right  to  take  Judicial  notice  of  its  own  Judg- 
metrts.    As  a  role  the  Judgment  and  proceed- 


ings in  another  case  than  that  on  trial,  even 
between  the  same  parties,  will  not  be  taken 
notice  of  by  the  court  of  its  own  motion. 
Otherwise  matters  might  be  considered  that 
a  party  has  no  <«>portunlty  to  meet  and  ex- 
plain. 16  R.  a  li.  1114.  But  when  former 
Judicial  proceedings  between  the  same  parties 
In  the  same  court  are  offered  in  evidence, 
they  prove  themselves,  since  a  court  takes 
Judicial  notice  of  the  authenticity  of  its  own 
records,  and,  where  such  former  proceedings 
are  relevant  and  are  seasonably  offered,  they 
are,  wltbont  more^  properly  in  the  case. 
Here  tbe  request  of  the  plaintiff,  that  the 
court  take  notice  of  the  former  Judgment  and 
tile  spedflcation  on  which  it  was  based,  was 
tn  effect  an  offer,  and  nothing  appears  to  In- 
dicate that  it  was  not  seasonably  made,  and 
no  question  of  relevancy  raised.  Therefore, 
so  far  as  appears,  the  matters  noticed  by  the 
court  were  properly  before  It  for  considera- 
tion. State  V.  Shaw,  73  Vt  149,  160,  60  Ml 
863 ;  Armstrong  v.  Colby,  47  Vt  SS9,  S61, 864. 

[4]  Some  or  all  of  the  Items  of  tlie  specifica- 
tion at  the  plaintiff  in  this  suit,  Hutchlns  ▼. 
George,  were  for  indebtedness  claimed  to 
have  accrued  prior  to  tbe  bringing  of  the 
former  action,  George  v.  Hutdiins,  In  which 
Hutchlns  did  not  appear  but  suffered  Judg- 
ment to  go  against  him  by  default  These 
items  were  considered  by  the  court  against 
objection  and  exception  on  the  ground  that 
Hutchlns  was  precluded  as  to  such  items  by 
tbe  Judgment  against  him  In  tbe  suit  In 
which  he  suffered  default  the  respective 
claims  of  tbe  parties  being  sndti  that  in  that 
suit  Hutdilns  might  have  declared  in  effect  on 
the  claim  for  which  he  now  brings  suit  But, 
under  our  statute,  it  was  not  obligatory  up- 
on Um  to  do  so.  He.could  fail  to  exercise  his 
privilege  in  that  regard  without  prejudice  to 
Ills  own  claim  in  a  suit  brought  by  him.  P. 
S.  1507,  now  G.  L.  1806 ;  Keaar  ▼.  Elklns,  62 
Vt  119,  120,  121 ;  Davenport  v.  Hubbard,  46 
Vt  200,  206,  14  Am.  Rep.  620;  Carver  T. 
Adams,  88  Vt  600. 

We  note  that  had  the  former  action  been 
book  account,  the  matter  of  costs  Inlght  have 
been  affected  by  the  course  taken.  P.  S.  2084, 
now  G.  li.  2312;  Scott  v.  Niles,  40  Vt  673. 

In  this  actiin  the  defendant  George,  under 
his  plea  In  offset  already  mentioned,  filed  a 
specification  in  which  be  Included  Items  of 
account  that  had  accrued  before  the  bringing 
by  him  of  his  action  against  Hutchlns.  The 
court  took  into  consideration  such  items  so 
far  as  they  went  in  payment  of  tbe  plaintiff's 
charges. 

[6]  Other  items  tbe  defendant  "claimed" 
were  omitted  from  his  speclflcatioo  in  the  for- 
mer action  by  mistake,  and  still  others  "Vera 
treated  by  him"  as  in  offset  to  Items  of  the 
plaintiff's  specification,  EJxcept  as  above  stat- 
ed, the  court  excluded  from  consideraUrad  the 
defendants'  Items  In  offset  ruling  that,  as 
matter  of  law,  the  defendant  was  precluded 
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as  to  tbcm.  To  this  ruling  the  defendant  ex- 
cepted. We  have  no  transcript  of  the  case, 
and  we  astome,  in  support  of  the  ruling,  that 
It  was  based  upon  such  showing  or  lack  of 
showing  or  upon  such  offer  or  lack  of  offer  of 
evidence  as  the  case  presented.  But  the  bill 
of  exceptions  gives  as  no  information  in  that 
regard.  It  informs  us  only  what  the  defend- 
ant claimed  and  how  he  treated  or  regarded 
the  Items. 

[I]  It  appears  that  here  were  mutual  deal- 
ings and  a  running  account  covering  a  consid- 
erable period  of  time.  One's  claim  under 
sudi  an  account  is,  in  general,  regarded  as  a 
single  cause  of  action  not  to  be  split  up  by 
one  suit  upon  this  item,  another  upon  that, 
and  still  other  suits  npoa  still  other  Itons: 
the  suits  running  on  Indefinitely  aXKording  to 
the  course  of  the  mutual  dealings  back  to  the 
beginning  of  the  account    1  R.  C.  Ia.  356,  357. 

If  the  defendant  relied  upon  any  exertion 
to  the  principle  announced  by  the  court,  he 
should,  at  least,  have  made  a  definite  ottet  of 
evidence  calculated  to  take  his  claim  as  to 
the  items  in  question  out  of  the  general  rule. 
It  does  not  appear  that  any  such  offer  was 
made.  On  the  bill  of  exceptions  brought  by 
the  defendant  no  sufficient  reason  is  shown  for 
disturbing  the  Judgment  against  him,  and,  ac- 
cordingly, it  is  affirmed. 

(132  Hd.  620 

ADAMS  EXPRESS  CO.  v.  WHITE.    (No.  26.) 

(Court  of  Appeals  of  Maryland.    May  S,  1918.) 

1.  Cabmers  «=>7e  —  Actions  fob  Loss  or 
Goods— Pabtieb  Entttled  to  Sue. 

An  action  aeainBt  a  carrier  tor  loss  of  goods 
should  be  brought  by  the  owner  or  one  having 
a  beneficial  interest  in  the  property. 

2.  Cabbiebs  4=>132  —  Actions  for  Loss  or 
Goods— Presumption  or  Owneeship. 

The  presumption  that  the  consignee  has  the 
necessary  ownership  to  sne  a  carrier  for  the  loss 
or  conversion  of  goods  is  not  conclusive,  but  may 
be  rebutted. 

3.  Cabbiebs  €=>76  —  AcnoN   fob  Loss  or 
G00D&— Persons  EJntitled  to  Sue. 

Where  calculating  machines  returned  by  a 
prospective  purchaser  as  unsatisfactory  were 
shipped  to  a  consignee  as  agent  of  the  owner  and 
seller,  the  consignee  had  no  beneficial  interest 
entitling  him  to  sue  carrier  for  failure  to  de- 
liver, regardless  of  whether  he  was  selling  on  a 
commission  basis  or  working  on  a  salary. 

'4..  Cabbiebs  ®=>132  —  Actions  roB  Loss  or 
Goods— Pbebumptions. 
Where  goods  were  delivered  to  a  carrier  for 
shipment,  the  bill  of  lading  containing  no  state- 
ment of  their  condition  when  receipted  for,  the 
presumption  arises  from  the  receipt  of  the  goods 
without  objection  noted  in  the  receipt  that  they 
were  in  good  condition  as  far  as  apparent  on 
ordinary  inspection. 

5.  Appeal  and  Ebbob  «=»1051(1)— Habmless 
Error— Evidence. 
Where  a  carrier's  shipping  receipt  recited 
that  two  boxes  of  machines  were  delivered  to  it, 
and  proof  showed  that  but  one  was  received  by 
.the  consignee,  admission  of  hearsay  evidence  by 
the  consignee  as  to  how  he  knew  two  machines 
were  shipped  was  immaterial. 


6.  Cabbiebs  «=>135  — Loss  or  Goods  — Dau- 

aoes. 
Where  calculating  machines  sent  to  a  pro- 
spective purchaser  on  trial  were  returned  to  the 
agent  but  lost  by  the  carrier  in  transit,  in  an 
action  by  the  agent  as  consignee,  the  carrier 
was  entitled  in  determining  damages  to  have 
commissions  plaintiff  would  have  earned  if  be 
had  sold  the  machines,  deducted  from  the  sell- 
ing price  at  destination. 

Appeal  from  Superior  Court  of  Baltimore 
City;  John  J.  Dobler,  Judge. 

Action  by  CL  Ridgely  White  against  the 
Adams  Express  Company,  an  unincorporated 
Jointrstock  association.  From  a  Judgment 
for '  plaintiff ,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  PATTI80N,  CRNBR, 
STOCKBRIDGH,  and  CONSTABLE,  JJ, 

William  S.  Thomas,  of  Baltimore,  for  ap- 
pellant W.  Lentzj  of  Baltimore,  for  a^tel- 
lee. 

CONSTABLE,  J.  The  appellee  was,  at  the 
time  of  arising  of  the  cause  of  action  herdln 
sued  upon,  the  Baltimore  agent  of  the  Mar- 
chant  Calculating  Machine  Company  of  Cali- 
fornia. He  shipped  from  Baltimore  to  the. 
Blackwood  Coal  ft  Coke  Company  at  Blade- 
wood,  Va.,  one  of  the  machines  on  trial,  and 
understood  that  the  company  also  sent  one 
to  the  same  party  from  California.  The  ma- 
chines proving  unsatisfactory,  the  Blackwood 
Company  delivered  to  the  appellant,^  accord- 
ing to  the  receipt  given  to  the  consignor,  the 
Blackwood  Company,  "two  boxes  calculating 
machines,"  with  a  value  warranted  by  the 
shipper  to  be  $500,  and  "consigned  to  G.  R. 
White,  representative  Marchant  Calculating 
Machine  Co.,  Baltimore,  Md."  The  box  con- 
taining the  machine  originally  shipped  from 
Baltimore  was  duly  received  by  White,  but 
the  second  box  was  never  received.  It  was 
because  of  failure  to  deliv£r  that  mactiine 
that  this  suit  was  instituted  by  White  in  his 
individual  character,  and  resulted  in  a  Judg- 
ment of  $260,  the  selling  price  of  a  machine 
of  this  kind  when  new. 

The  case  was  tried  before  the  court  with- 
out the  aid  of  a  Jury,  and  five  exceptions 
were  taken  to  the  rulings  of  the  court,  four 
to  questions  of  evidence,  and  one  to  the  re- 
fusal to  grant  the  two  prayers  offered  by  the 
defendants.  The  plaintiff  offered  no  prayer. 
The  only  witness  examined  by  either  party 
was  the  plaintiff. 

[1,2]  The  first  prayer  of  defendant  sou^t 
to  direct  a  verdict  for  It  upon  the  theory  that 
under  the  evidence  White,  as  consignee,  was 
not  a  proper  party  plaintiff.  There  seems 
some  confusion  among  the  authorities  in  ae- 
tlons  against  carriers  for  loss  or  conversion 
of  goods  intrusted  to  them  for  delivery,  but 
it  seems  to  be  fairly  established  that  the  rule 
is  that  the  action  should  be  brought  by  the 
owner  or  one  having  a  beneficial  Interest  In 
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the  property.  Hutchinson  on  Carriers  (3d 
Ed.)  a  1304-1320;  Elliott  on  Railroads  (2d 
Bd.)  §  1602 ;  Oliompson  on  Negligence,  vol.  d, 
H  7420-7424;  6  Cya  610.  The  consignee  is 
presumed  to  possess  the  necessary  ownership 
to  sue,  but  this  presumption  is  not  conclusive, 
and  may  be  rebutted.  10  Corpus  Juris,  351; 
Ray,  Carrier  of  Freight,  1006;  Griffith  v. 
Ingledew,  6  Serg.  tc  R.  (Pa.)  429,  9  Am.  Dec. 
444;  Smith  V.  Lewis,  8  B.  Mon.  (Ky.)  229; 
Arbudcle  t.  Thompson,  37  Pa.  170;  Penn- 
sylvania Co.  T.  Poor,  103  Ind.  553,  3  N.  B. 
253 ;  Lawrence  y.  Mintnm,  17  How.  100,  15 
L.  Ed.  58. 

Mr.  White  produced  and  offered  in  evi- 
dence the  appellant's  receipt,  which,  as  above 
noted,  showed  that  the  property  was  shipped, 
not  to  C.  R.  White  individually,  but  to  him 
as  the  representative  of  the  Marchant  Calcu- 
lating Machine  Company.  He  also  testified 
that  he  was  the  agent  of  the  machine  com- 
pany, and  that  they  owned  the  machine  sued 
for,  and  it  was  being  returned  after  it  bad 
failed  to  satisfy  the  prospective  purchaser. 

[3]  Whether  the  appellee  was  selling  on  a 
commission  basis,  or  employed  on  a  salary, 
could  not  give  him  any  right  which  he  was 
entitled  to  protect  by  bringing  suit  in  his 
own  name,  for  no  commission  had  been  earn- 
ed. We  are  of  the  opinion  that  the  undis- 
puted evidence  shows  that  the  appellee  had 
no  beneficial  interest  in  the  property,  and 
that  therefore  he  bad  no  right  to  maintain 
tills  suit,  and  that  there  was  error  In  re- 
fusing the  defendant's  first  prayer. 

[4]  The  second  prayer  asked  that  a  verdict 
tie  returned  for  it,  because  there  was  no  evi- 
dence to  Show  the  condition  of  the  machine 
when  it  was  delivered  to  the  defendant  The 
refusal  of  this  prayer  was  correct.  There  is 
it  well-established  rule  that  in  cases  of  this 
diaracter  a  presumption  arises  from  the  fact 
of  the  receipt  of  the  goods  by  the  carrier 
without  objection  or  exception  noted  in  the 
shipping  receipt  that  as  far  as  the  condition 
was  apparent  on  ordinary  inspection  the 
goods  were  In  good  condition.  See  10  Corpus 
Juris,  371,  and  long  list  of  cases  under  note 
66.  The  bill  of  lading,  or  shipping  receipt, 
contained  no  statement  as  to  the  condition 
of  the  machines  when  receipted  for.  Neither 
did  the  evidence  In  the  record  rebut  In  any 
way  the  presumption. 

[S]  The  first  exception  occurred  during  the 
taking  of  the  testimony  of  the  plaintiff,  and 
referred  to  how  the  witness  knew  that  the 
machine  company  had  two  machines  at 
Blackwood.  In  answer  to  a  question,  he 
replied  that  he  knew  it  from  the  fact  that 
the  machine  company  had  written  to  that 
effect  The  appellant  objected  to  this  as  be- 
ing hearsay  testimony.  This  exception  is 
immaterial,  since  the  shipping  receipt  recited 
that  two  boxes  of  these  machines  were  de- 


livered to  the  carrier,  and  the  proof  shows 
that  but  one  was  received.  N.  Y.  &  Balto. 
Trans.  Co.  v.  Baer,  118  Md.  73,  84  Atl.  251. 

[•]  The  second,  third,  and  fo^rth  excep- 
tions present  the  same  legal  ciuestion,  and 
bear  upon  the  proper  measure  of  damages. 
The  plaintiff  testified  that  the  selling  price 
of  the  machine  was  $250.  The  defendant 
attempted  to  show  that  out  of  the  selling 
price,  if  the  plaintiff  had  sold  them,  he  would 
have  received  a  commission.  The  court,  up- 
on objection,  refused  to  allow  ttiese  tiiree 
questions  to  be  answered.  The  questions 
were  asked  upon  the  theory  that,  since  the 
shipment  was  from  an  "on  trial"  pnrchasei 
to  an  agent  without  a  prospect  of  sale,  there 
could  be  no  recovery  for  unearned  commis- 
sions. In  other  words,  the  contention  wa£ 
that,  under  the  circumstances  of  this  ship- 
ment, the  carrier  was  entitled  to  have  the 
amount  of  the  commissions  the  plaintiff 
wonid  have  received,  if  he  had  sold  the 
goods,  deducted  from  the  amount  of  the  sell- 
ing price  at  the  point  of  destination.  We 
are  of  the  opinion  that  this  contention  is 
correct  lioth  upon  reason  and  principle.  The 
appellee  relies  upon  the  case  of  Kyle  v.  Lau- 
rens, 10  Rich.  382,  70  Am.  Dec.  231,  in  opposi- 
tion to  this  contention.  This  was  a  case 
concerning  a  consignment  of  cotton  to  a  fac- 
tor for  sale  and  lost  in  transit,  and  the  court 
there  held  that  the  measure  of  damages  was 
the  market  value  of  the  cotton  at  the  place 
of  destination,  without  deducting  the  factor's 
commissions.  We  think  the  present  case  is 
clearly  distinguishable  from  that  case.  The 
goods  in  that  case  consisted  of  staple  goods 
for  which  there  was  a  ready  and  prompt 
market,. and  upon  the  receipt  of  them  the 
factor  could  have  readily  earned  the  commis- 
sion wlilch  had  been  agreed  npcm  between 
him  and  the  owner,  while  in  the  present 
case  there  was  no  ready  market  such  as 
there  Is  for  staple  articles  like  cotton,  grain, 
and  the  like,  and  in  fact  they  were  not  con- 
signed to  liim  for  sale  at  all,  but  were  merely 
returned  to  him  as  not  satisfactory  under  the 
agreement  of  sale  with  the  consignor.  There 
was  no  immediate  prospect  of  sale,  and 
therefore  no  commission  expected,  if,  indeed, 
he  was  selling  upon  a  commission  basis.  We 
think  that  the  appellant  was  entitled  to  show, 
if  possible,  that  the  appellee  was  selling  up- 
on a  commission  basts,  and,  if  so,  to  have  an 
instruction  eliminating  the  amount  of  the 
commission  from  the  selling  price. 

We  wiU  therefore  reverse  the  Judgment 
and  remand  the  case  in  order  that  the  plead- 
ings may  be  amended  or  to  permit  a  new 
suit  to  be  brought  in  the  name  of  the  proper 
parties. 

Judgment  reversed  and  new  trial  awarded, 
with  costs  to  tiie  appellant      , 
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SVAirS  T.  BALTTMOBB,  0.  ft  A.  BX.  CO. 

(Court  of  Appeals  of  Mar7laiid.    Hv  It  1918.) 

1.  B.AiiJtOADB    9=3307(4)  —  GXADK  CBOBSiiras 
—Duty  to  Wabn  Thavxusbs. 

The  law  does  not  impose  the  obligation  apon 
a  railroad  company  to  station  persons  at  ever; 
crossing  of  a  public  road  to  warn  travelers  of 
the  approach  of  trains. 

2.  Bailboads    ®=»346(6)— Irjttbiks  to  Trav- 

ZLEBS    —    CONIBIBUTOIT        NBOUOBHCK    — 
BUKDBN  OF  PBOOr. 

Where  plaintiff,  in  action  tor  injaries  when 
struck  by  railroad  train  at  crossing,  testified  to 
the  effect  that  there  was  no  material  obstruc- 
tion prevantint;  him  from  seeing  the  train,  be 
had  the  burden  of  showing,  not  only  the  rail- 
road's negligence,  but  his  own  freedom  from 
contributory  negligence. 

3.  Railboads   •8=9848(8>— Injttbiks  to  Trat- 

KLEBS  —  CONTBIBinX>BT  NsOUaKHCX  —  EVI- 
DENCK. 

In  action  for  injuries  when  struck  by  rail- 
road train  at  crossing,  where  plaintiff's  testi- 
mony showed  that  there  was  no  material  ob- 
struction between  him  and  the  railroad,  indicat- 
ing that,  had  he  looked,  he  must  have  seen  the 
approaching  train,  his  mere  testimony  that  he 
looked  and  did  not  see  it  did  not  establish 
freedom  from  oontaributory  negligence. 

Ajqpeal  from  drcuit  Court,  Qneoi  Anne^a 
County ;  Philemon  B.  Hopper  and  W.  H.  Ad- 
klns,  Judges. 

'To  be  officially  reported." 

Action  by  Edward  S.  Evans  against  the 
Baltimore^  Chesapeake  &  Atlantic  Railway 
Company.  Judgment  on  directed  verdict  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BBISCOB, 
THOMAS,  PATTISON,  DRNEB,  STOCK- 
BBIDGE,  and  CONSTABLBk  JJ. 

T.  Alan  Ooldsborougb,  of  Denton  (J.  H.  C. 
Legg  and  Thomas  J.  Keating,  both  of  Center- 
Tille,  on  the  brief),  for  appellant.  Henry  R. 
Lewis,  of  Denton  (Lewis  &  Knotts,  of  Denton, 
and  J.  Frank  Harper,  of  CentervUle^  on  the 
brief),  £or  appellee. 

STOCKBRIDOE,  J.  The  record  In  this 
case  presents  for  the  consideration  of  the 
court  B  suit  for  personal  injuries  received  by 
the  plaintiff,  Edward  S.  £>ans,  as  the  result 
of  a  collision  between  a  Ford  machine,  which 
he  was  driving,  and  a  train  of  the  Baltimore, 
Cibesapeake  &  Atlantic  Railway.  At  the  con- 
clusion of  the  plaintiff's  evidence  the  defend- 
ant offered  a  prayer  to  withdraw  the  case 
from  the  consideration  of  the  jury,  upon  the 
theory  that  no  negligence  of  the  defendant 
had  been  shown,  sufficient  to  entitle  the  ap- 
pellant to  recover. '  This  prayer  was  rejected 
by  the  court,  and  In  lieu  of  It  at  the  sug- 
gestion of  the  court,  a  prayer  was  framed,  of- 
fered, and  granted,  directing  a  verdict  for 
the  defendant,  upon  the  ground  of  the  con- 
tributory negligence  of  the  plaintiff.  This 
action  of  the  court  constitutes  the  sole  bill  of 
exceptions  upon  whldi  this  appeal  was  taken. 

At  the  trial  below  there  was  a  diagram 
upon  the  blackboard  for  the  pnrpose  of  sbow- 


flng  the  relative  posltlona  of  various  objects 
testified  to  by  the  witnesses.  As  they  gave 
their  testimony,  It  is  frequently  punctuated 
with  the  word  "indicating,"  and,  aa  that 
drawing  does  not  appear  in  the  record.  It  is  a 
little  difficult  to  place  precisely  some  points 
testified  to  by  the  witnesses.  Enough  does 
api)ear  to  remove  all  difficulty  in  determining 
the  rules  of  law  appUcaUe  to  the  case,  rulea 
which  have  beea  frequently  announced  by 
this  court  In  a  series  of  dedsiona 

On  the  26th  of  June,  1916,  the  plaintiff  and 
Mr.  Calvin  Richardson,  who  had  been  riding 
through  the  county  that  day,  were  returning 
to  their  home  at  Plttsville,  by  a  road  whlcb 
crossed  the  trade  of  the  Baltimore,  Cbeaa- 
peake  &  Atlantic  Railway  Company  at  or 
nearly  at  right  angles.  As  the  road  ap- 
proadied  the  railroad  there  was  a  slight  rise 
tn  the  grade,  and  the  road  was  sandy.  The 
Ford  machine  which  the  plaintiff  was  driving 
was  running  on  low  gear,  at  a  rate  variously 
estimated  from  4  to  7  miles  per  hour.  It 
was  still  light,  so  that  there  was  no  serious 
difficulty  in  observing  conditions,  and  the 
plaintiff  asked  Mr.  Richardson  to  look  in  one 
direction  for  approaching  trains;  it  being 
his  -  idea  apparently  to  look  in  the  other. 
Therfe  was  some  conversation  to  the  effect 
that  there  was  no  train  due  there  at  or  about 
that  time.'  Unfortunately  a  train,  known  as 
the  Ocean  City  Spedal,  had  been  put  in  serv- 
ice a  couple  of  days  before,  and  was  ap- 
proaching this  crossing  at  a  high  speed,'  at 
the  same  time  that  the  anto  coutaining  the 
plaintiff  and  Mr.  Richardson  approached  it 
upon  the  highway.  Mr.  Richardson,  who  had 
been  looking  to  the  eastward,  turned  and, 
looking  to  the  west,  discovered  the  rpproach- 
ing  train,  only  a  short  distance  away,  and  In 
some  manner,  just  how  he  is  unable  to  tell, 
managed  to  get  out  of  the  machine,  while  Mr. 
Evans,  who  was  at  the  steering  wheel,  re- 
mained, and  the  machine  was  struck  abont 
the  front  by  the  locomotive,  practically  de- 
molishing the  auto,  throwing  Mr.  Brans  out, 
and  severely  Injuring  him. 

The  evidence  as  to  the  surroundings  of  the 
crossing  and  the  visibility  of  approaddng 
trains  Is  that  of  the  plaintiff  and  hL^  wit' 
nesses,  and  is  uncontmdlded.  From  this  It 
would  seem  that  the  nearest  house  to  the  rail- 
road at  this  crossing  was  distant  100  feet, 
that  after  passing  this  house  there  was  20 
feet  of  entirely  clear  and  unobstructed  vlsicm, 
and  that  for  the  remaining  distance  there 
was  a  garden,  oimtalning  some  small  shade 
trees,  rose  bushes,  and  a  patch  of  butter 
beans,  the  height  of  none  of  which  is  given 
by  any  witness.  These  apparently  interfere 
ed  but  little,  if  any,  with  the  opportunity  for 
seeing  objects  approaching  upon  the  railroad 
tracks.  Tlie  witness  Richardson  testified 
that  he  lived  -almost  opposite  the  butter  bean 
patch,  but  he  was  apparently  unaware  of  the 
existence  of  the  patch  at  the  time  of  the  ac> 
ddent,  for  he  says: 
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"Like  any  other  fasdcn  in  town,  I  never  bad 
been  interested  in  that  particular  garden ;  bat 
after  we  were  down  there,  looking  at  that  range 
of  vision,  I  wondered  why  we  didn't  see  the 
train." 

And  the  witness  Bmna  testified.  In  answer 
totheqaestion: 

"When  did  yon  first  know  there  was  a  butter 
bean  patch  there?  A.  I  did  not  know  till  Mr. 
Pars<«s  called  my  attention  to  it,  after  I  was 
able  to  go  around." 

In  irlew  of  this  testimony,  It  Is  Impossible  to 
see  how  there  was  any  serious  phystcal  ol>- 
Btruction  between  the  plaintiff  and  Richard- 
son and  the  approaching  train. 

[1]  The  plaintiff  apparently  relies  strongly 
for  the  negligence  of  the  defendant  upon  the 
fact  that  at  the  time  of  the  accident  there 
was  no  flagman,  and  no  warning  sign  to  ap- 
prise the  plaintiff  of  possible  approaching  dan- 
ger ;  but  "the  law  does  not  Impose  the  obliga- 
tion upon  a  railroad  company  to  station  per- 
sons at  every  crossing  of  a  public  road  to 
warn  travelers  of  approaching  trains."  Foy 
T.  Railroad  Co.,  47  Mid.  85;  Cowen  v.  Die- 
trick,  101  Md.  46,  60  Atl.  282,  4  Ann.  Oas.  292. 
And  In  this  case  both  the  plaintiff  and  Rich- 
ardson bad  lived  In  Plttsville  several  years 
and  were  thorou^y  familiar  with  this  cross- 
ing and  Its  Immediate  snrroundings.  Both 
the  plaintiff  and  Richardson  testified  that 
they  heard  no  sonnd  of  the  approaching  train, 
that  no  whistle  was  blown  or  bell  rung,  and 
that,  thongh  they  looked,  they  saw  nothing  of 
the  approaching  train  in  time  to  have  stopped 
the  machine. 

[2, 81  The  case,  therefore,  fiills  dlrecUy 
within  the  principle  announced  in  Helm's 
Case,  84  Md.  615,  86  Ati.  118,  86  I*  B«  A.  215, 
where  the  court  said: 

"By  the  well-setiled  law  applicable  to  the 
class  of  cases  to  which  this  belongs,  it  is  not 
enough  for  the  plaintiff  to  prove  the  negUgence 
of  the  defendant  and  the  injury  which  followed ; 
but  he  is  bound  also  to  establish  by  satisfactory 
proof,  before  he  can  recover,  that  he  was  him- 
self free  from  n^ligence,  and  exercised  ordi- 
nary care  to  avoid  the  consequences  of  Uie  de- 
fendant's negligence.  The  right  to  recover  de- 
pends upon  two  distinct  propositions  of  fact: 
First,  the  negligence  of  the  defendant;  and, 
second,  the  exercise  of  due  and  ordinary  care 
by  the  plaintiff,  and  if  he  fails  to  prove  negli- 
gence on  the  part  of  the  defendant,  or  if  it  ap- 
pears from  his  own  evidence  that  he  was  guilty 
of  negligence  directly  contributing  to  the  injury, 
he  cannot  recover." 

And  in  Md.  Elec.  Ry.  v.  Beasley,  117  Md. 
270, 83  AtL  167,  Judge  Pearce  said: 

"It  has  been  repeatedly  held  in  this  state  that 
when  one  who  can  see  and  hear  says  he  looked 
and  listened,  but  did  not  see  or  hear  an  object, 
which  if  he  bad  really  looked  and  listenecl  he 
most  have  seen  or  heard,  audi  testimony  is  un- 
worthy of  consideration.  B.  &  O.  v.  Roming,  96 
Md.  80,  63  AtL  672 :  PhiUips  v.  W.  &  R.  Ry. 
Co.,  104  Md.  468,  65  Ati.  422,  10  Ann.  Cas. 
334.  And  this  is  now  declared  in  1  Blliott  cm 
Evidence,  }  127,  to  be  the  general  rule." 

See,  also,  N.  0.  Ry.  Oo.  v.  Medalry,  86  Md. 
168,  87  AU.  796;  N.  C.  Ry.  Oo.  v.  McMahon, 
97  Md.  487,  65  Atl.  627;    Sullivan  v.  Smith. 


128  Md.  646,  91  Atl.  456.  And  the  entire  sub- 
ject has  been  so  thoroughly  considered  In  tb» 
two  recent  cases  of  GUck  v.  O.  &  W.  EHec.  By. 
Co.,  124  Md.  308,  92  Atl.  778,  and  Cullen  r 
N.  T.  P.  &  N.  R.  R.  Co.,  127  Md.  651,  96  Atl- 
800;  that  it  does  not  seem  necessary  to  fur- 
ther prolong  this  opinion,  either  by  a  re- 
statement of  familiar  rules  or  more  elaborate 
dtatloQ  of  authorities. 
Judgment  affirmed,  with  costa 


(ut  ud.  aat) 

VANNORT  V.  COMMISSIONERS  OF  OHSS- 

TERTOWN.    (So.  1.) 
(Court  of  Appeals  of  Maryland.    April  26,  lOlSk) 

1.  MUNICIPAI.      GOBPOBATIOHS        4=»S19(1)   — 

PKBaoRAL  Injury  —  Sidkwai,ks  —  Nkou- 

GBROK— EhriOKNCE. 

In  action  by  one  injured  through  defect  in 
sidewalJ^  evidence  held  sufficient  to  warrant  a 
finding  that  municipality  was  negligent 

2.  Mtjwioipai,  Cobpobations  «=»768(8)— De- 
fects IN  Sidewalk— LdABiUTT. 

Where  briclu  in  sidewalk  were  torn  up,  and 
a  depression  two  inches  deep  was  left  for  several 
weeks,  and  the  municipality  knew,  or  by  the  ex- 
ercise of  ordinary  care  should  have  known,  of 
the  defect,  sudi  municipality  was  llahle  to  OU« 
injured  by  reason  of  the  .depression. 

3.  muricifax  cobforations  ®=»821(24)  — 
Defects  in  Sidewalk— Contbibdtobt  Nio- 
LiGENCE— Jdbt  Question. 

One  usinf  a  sidewalk  at  night,  when  street 
lights  were  out,  with  knowledge  that  two  weeks 
before  the  bricks  had  been  torn  up  in  the  walk, 
leaving  a  depression  two  Inches  deep,  was  not 
guilty  of  contributory  negligence  as  a  mattar  of 
law  in  not  carrying  a  lantern. 

4.  Neoliqsncb  «s>186(26)  —  Contbibutoxt 
Neolioenob— Question  fob  Jubt. 

The  question  is  not  whether  the  court,  if 
it  was  sitting  as  a  jury, 'would  find  a  plaintiff 
guilty  of  contributory  negligence,  but  whether  it 
can  properly  say  that  the  evidence  so  conclu- 
sively shows  such  negligence  that  under  the  law 
plaintiff  was  not  entitled  to  recover. 

5.  Municipal  Cobpobations  ®=>821(26)  — 
Injubies  on  Sidewalk  —  Cowtbibutobt 
Neolioencb— Question  fob  Jxtbt. 

In  action  by  person  injured  on  sidewalk, 
whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  not  using  another  street  or  crossing 
to  the  opposite  side  of  the  street  held  for  the 
jury. 

6.  MuNioiPAi.  Cobpoxaxionb  «s»817(1)— In- 
jubies ON  Sidewalk— Notice  of  Defect. 

In  action  for  injuries  on  sidewalk,  caused 
by  removal  of  bricks,  plaintiff  must  show  that 
the  municipality  had  notice,  actual  or  construc- 
tive, of  the  defect  in  the  walk. 

7.  Negijoencb  €=3l22(4)  —  Contbibutoby 
Nbolioence— Pboof. 

It  is  not  necessary  for  defendant  to  offer 
evidence  of  contributory  negligence,  foi*,  if  plain- 
tiffs evidence  discloses  it,  defendant  can  rdy  on 
it  before  the  jury,  or  to  take  case  from  the  jury. 

Appeal  from  Circuit  Court,  Queen  Anne's 
County;  Albert  Constable,  W.  H.  Adklns, 
and  Philemon  B.  Hopper,  Judges. 

Action  by  William  J.  Vannort  against  the 
Commissioners  of  Chestertown,  a  body  corpo- 
rate. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISOOB, 
URNER,  and  STOCKBRIDGB,  JJ. 
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S.  Scott  Beck  and  William  W.  Beck,  both  of 
Chestertown  (Thomas  J.  Keating,  of  Center- 
ville,  on  the  brief),  for  appellant  John  D. 
Crle,  of  Chestertown,  for  appellee. 

BOTD,  0.  X  Tliis  Is  a  suit  to  recover  dam- 
ages for  Injnrles  sustained  by  the  appellant 
(plalntifiT)  by  reason  of  the  alleged  negligence 
on  the  part  of  the  defendant  (appellee)  in  per- 
mitting a  sidewalk  in  Chestertown  to  be  out 
of  rei>air  and  In  an  unsafe  condition.  The 
court  rejected  four  prayers  offered  by  the 
plaintiff  and  granted  the  defendant's  first 
prayer,  which  instructed  the  jury  that: 

"There  is  no  evidence  in  this  case  legally  suf- 
ficieot  to  entitle  the  plaintiff  to  recover,  and 
tliejr  verdict  must  be  for  the  defendant" 

This  is  an  appeal  from  a  Judgment  entered 
on  a  verdict  rendered  in  accordance  with 
that  instruction,  and  the  only  exertion  taken 
was  to  the  granting  of  that  prayer,  and  to  the 
rejection  of  the  plaintiff's  prayers. 

The  plaintiff  was  81  years  of  age  at  the 
time  of  the  accident  About  7:30  o'clock  on 
the  evening  of  December  13,  1916,  he  was 
going  from  his  hofne  in  Chestertown  to  the 
post  office,  and  stepped  in  a  hole  In  the  side- 
walk on  Queen  street,  whldi  caused  him  to 
fall,  resulting  In  the  Injuries  complained  of. 
The  pavement  had  been  dug  up  for  the  pur- 
pose of  laying  a  pipe  to  a  property  abutting 
on  the  sidewalk,  and  the  earth  had  been  put 
back  In  the  place  excavated,  but  the  bricks 
had  not  been  relaid,  and  the  ground  had  ap- 
parently sunk.  Tbe  plaintiff  claimed  that  it 
had  been  in  the  condition  complained  of  for 
several  weeks;  the  witnesses  differing  as  to 
tbe  precise  time,  but  most  of  them  saying 
three  or  four  weeks.  In  bad  weather  it  be- 
came mqddy,  and  some  one  had  placed  a  few 
bricks  In  it  for  pedestrians  to  step  on.  The 
excavation  was  made  through  the  entire 
width  of  the  sidewalk,  was  from  2^  to  3 
feet  wide,  and  was  several  inches  deep  near 
tbe  bri(^B,  getting  somewhat  deeper  towards 
the  center.  Several  witnesses  testified  that 
it  was  a  dangerous  place.  A  bricklayer,  who 
was  employed  by  the  contractor  to  replace 
the  bricks  after  the  pipe  had  been  laid  and 
the  hole  filled,  gave  as  his  reason  for  not  hav- 
ing done  so  that  the  winter  weather  had  In- 
terfered. He  said  that  he  measured  the  space 
the  following  spring,  and  the  depth  at  the 
deepest  point  was  about  2  Inches ;  but  he  did 
not  see  U  during  the  winter,  and  there  was 
evidence  that  it  had  been  filled  up  after  the 
accident  to  the  plaintiff.  It  had  snowed  some 
the  day  of  the  accident,  and  it  was  a  stormy, 
dark  night.  The  electric  lights  on  that  street 
were  not  burning,  and  there  was  no  light,  ex- 
cept such  as  came  from  the  houses.  The 
plaintiff  testified  that: 

"This  opening  was  covered  with  snow.  It 
was  soft  anil  mushy.  I  trod  on  it,  and  when  I 
found  myself,  I  was  thrown  on  my  face  on  the 
pavement  partly  unconscious." 

In  another  place  he  said  that  he  supposed 
tils  foot  slipped  and  he  fell.    He  laid  on  the 


pavement  some  time,  and  to  nse  bis  language, 
"I  scrambled  up  and  steadied  myself  and 
walked  to  the  doctor." 

[1, 2]  We  will  first  consider  the  defendant's 
prayer.  It  does  not  In  terms  Instruct  the 
Jury  that  the  plaintiff  was  not  entitled  to  re- 
cover by  reason  of  his  contributory  negli- 
gence, but  that  Is  what  was  relied  on  at  tbe 
argument  It  could  not  have  been  granted 
on  the  ground  that  there  was  no  legally  suf- 
ficient evidence  of  negligence  on  the  part  of 
the  defendant,  for  the  defect  was  such  that, 
if  the  defendant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  it  in  time 
to  have  remedied  It  before  the  accident,  the 
municipality  was  liable  (Keen  v.  Havre  de 
Grace,  83  Md.  34,  48  Aa  444),  oinless  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. The  appellee  contends  that  tbe  ad- 
mission by  the  plaintiff  when  on  the  stand 
that  he  had  known  for  two  or  three  weeks 
that  the  hole  was  there,  and  that  he  stopped 
using  that  side  of  the  street  a  week  or  ten 
days  before  the  accident  because  he  thought 
it  was  dangerous,  vrbea  taken  in  connection 
with  the  age  and  physical  condition  of  the 
plaintiff,  the  character  of  the  night  and  the 
fact  that  the  evidence  shows  that  he  could 
easily  have  avoided  the  place  where  the  in- 
jury occurred,  either  by  taking  another  route 
or  crossing  over  to  the  oi^osite  side  of  Qneen 
street,  was  sufficient  to  preclude  a  recovery, 
on  the  ground  of  contrlbirtory  negligence. 
But  while  he  was  an  old  man,  and  had  re- 
ceived a  wound  during  the  Civil  War,  and 
was  injured  In  a  collision  between  an  automo- 
bile and  a  vehicle  In  which  he  was  riding, 
his  testimony  shows  that  his  sight  was  rea- 
sonably good  before  the  accident,  and  he  was 
apparently  quite  active  for  one  of  his  age. 
He  lived  on  the  corner  of  Maple  and  Water 
streets.  In  going  to  the  post  office,  he  could 
either  go  a  square  on  Water  street  to  High 
street,  and  then  on  High  (crossing  Queen 
street)  to  the  post  office  (which  was  on  High 
street),  or  he  could  go  a  square  on  Maple  to 
Queen,  and  then  a  square  on  Queen  to  High, 
and  from  there  to  the  post  office.  He  could 
have  either  crossed  over  to  the  north  side  of 
Queen,  or  could  go  on  the  south  side  from 
Maple  to  High,  which  he  started  to  do.  Up- 
on being  asked  why  he  did  not  either  cross 
to  the  north  side  of  Queen  street  or  use  the 
other  route  on  Water  to  High,  eta,  he  tes- 
tified that  he  supposed  that  the  commission- 
ers had  by  that  time  done  their  duty  and  re- 
paired the  sidewalk.  This  appears  in  his 
cross-examination : 

"Q.  Why,  with  this  dark,  stormy  night  should 
you  go  on  the  only  pavement  that  you  say  was 
dangerous  that  nij^t?  A.  I  didn't  say  it  was 
dangerous  that  night  I  say  this:  That  I  was 
under  the  impression  that  with  three  town  com- 
missioners sworn  to  do  their  duty  that  place 
was  filled  up.  That  was  my  belief,  that  that 
bole  was  filled  up,  and  it  was  not  dan^rous 
tiien.  Q.  Why  did  .you  pick  out  a  dark  night, 
when  you  couldn't  see,  to  find  that  out?  A.  I 
didn't  pick  it  out;  going  up  there  might  be  a 
force  of  habit     Q.  Xoa  got  in  the  habit  of 
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Koing  up  tliat  street?  A.  Sometimes  I  did.  Q. 
A  little  while  a^  you  said  you  quit  going  up 
there  ten  days  before?  A.  I  said  that  side.  Q. 
You  went  up  the  north  side,  instead  of  the  south 
side?  A.  Yes,  sir.  Q.  This  dark,  stormy  night, 
with  no  lights,  you  started  up  a  street  where 
you  knew  there  was  a  dangerous  sj>ot  a  week  or 
ten  days  before.  A.  Yes,  sir.  Q.  Why  did  you 
do  that?  A.  I  was  under  the  impression  the 
oommissloners  had  done  their  duty  and  had  fill- 
ed that  hole  up." 

[3]  It  was  suggested,  rather  than  argned, 
tbat  he  should  liave  taken  a  lantern,  as  the 
street  lights  were  out,  so  be  could  see  wheth- 
er the  way  was  safe;  but  the  evidence  shows 
that  Queen  street,  with  one  exception,  was 
the  most  frequented  street  In  the  town,  and 
it  could  hardly  he  contended  tbat  It  could  I>e 
held  as  a  matter  of  law  to  have  been  con- 
tributory negligence  not  to  have  taken  a 
lantern  at  half  past  7  o'<dock  in  the  evening 
to  go  over  those  two  squares  and  part  of  an- 
other to  the  post  office  of  a  town  of  the  size 
of  Chestertown.  The  case  of  Commissioners 
of  Allegany  Coanty  v.  Broadwaters,  69  Md. 
633,  16  AtL  223,  would  seem  to  be  a  sufficient 
answer  to  that  contention.  On  pages  535  and 
536  of  68  Md.,  on  page  224  of  16  AtL,  it  is 
said: 

"The  second  prayer  of  the  defendants  was 
also  properly  refused.  It  announces,  as  a  legal 
prindple  controlling  the  case,  tbat  the  plaintiff 
conld  not  recover  in  the  action  if,  knowing  the 
condition  of  the  road,  he  failed  to  carry  a  light. 
It  has  been  decided  in  a  number  of  cases  that 
neither  the  failure  to  carry  a  light  on  a  dark 
night  by  one  acquainted  with  the  road  nor  a 
knowledge  of  its  defective  condition  is  conclu- 
sive evidence  of  contributory  negligence." 

Nor  could  It  be  said  that  t)ecanse  there  was 
another  route  he  should  have  taken  that,  and, 
not  having  done  so,  cannot  recover.  In  Coun- 
ty Commissioners  v.  Gibson,  36  Md.  229,  the 
defendant  asked  the  court  to  Instruct  the  Jury 
that  If  they  found: 

"Tbat  the  alleged  bad  road,  on  which  the 
plaintiff's  wagon  was  broken,  could  have  been 
avoided  by  using  another  road  leading  to  said 
wharf,  which  was  in  good  condition  and  but  a 
short  distance  further,  and  had  been  used  by 
the  public  for  upwards  of  20  years,  then  the 
plaintiff  did  not  use  due  care  and  diligence  and 
is  not  «ititled  to  recover." 

The  court  first  said  that  the  prayer  was  de- 
fective In  not  sabmlttlng  to  the  Jury  to  find 
knowledge  on  the  part  of  the  plalntUt  that 
the  one  road  was  dangerous  and  the  other 
safe,  but  added: 

"Apart  from  this  the  prayer  is  radically 
wrong.  It  is  no  excuse  for  the  defendants,  if 
damage  was  sustained  in  the  manner  set  out  in 
the  prayer  of  the  plaintiff,  to  say  that  another 
road  could  have  been  travded  without  acci- 
dent." 

In  Charles  County  ▼.  Mandanyohl,  93  Md. 
150,  48  Atl.  1058,  the  court  said: 

"The  road  upon  which  the  plaintiff  was  travel- 
ing was  not  impassable  and  not  in  such  condi- 
tion that  accident  must  necessarily  result  from 
an  attempt  to  use  it.  The  plaintiff  had  a  right 
to  use  it  and  was  justified  in  so  doing.  All  tiiat 
the  law  exacted  of  him  was  that  he  should  use 
it  with  due  care ;  and  if  the  jury  found  that  he 
was  ao  using  it,  and  that  he  did  not  by  his  own 
negligenee  direcfly  contribute  to  the  happening 
of  the  aeddent  that  produced  Iiis  injury  while 


so  using  it,  then,  in  the  language  of  this  court 
in  the  cnae  of  County  Com'rs  of  Calvert  Co.  v. 
Gibson,  36  Md.  229,  'it  is  no  excuse  for  the 
defendants  *  *  *  to  say  that  another  road 
could  have  been  traveled  without  accident.' " 

As  to  the  knowledge  of  the  plaintiff  of  the 
defect  In  the  highway,  the  case  of  County 
Commissioners  of  Prince  George's  County  v. 
Burgees,  61  Md.  29,  48  Am.  Rep.  88,  Is  ap- 
plicable It  was  there  sought  to  shift  the 
burden  as  to  contributory  negligence  on  the 
plaintlfl  because  he  had  knowledge  of  a  de- 
fect In  the  bridge.  The  court  declined  to 
adopt  the  defendant's  contention,  and,  after 
referring  to  a  number  of  cases,  said: 

"The  extent  to  which  the  road  or  bridge  is 
out  of  repair  is  always  a  material  question,  and 
upon  that  depends  the  effect  of  a  plaintiff's 
knowledge  upon  his  right  to  recover.  If  the 
defect  was  so  extensive  as  to  make  any  attempt 
to  cross  reckless,  and  the  plaintiff  so  knew,  and 
still  endeavored  to  cross,  we  have  said  already 
that  in  such  state  of  proof  the  case  should  be 
withdrawn  from  the  jury;  but  ordinarily  it 
would  be  a  question  for  the  jury  under  iostruc- 
tions  respecting  their  duty  if  they  found  a 
particular  state  of  facts.  In  this  case  the 
knowledge  of  the  plaintiff  was  some  evidence  of 
negligence  proper  to  go  to  the  jury,  to  be  con- 
sidered by  them  in  conjunction  with  the  condi- 
tion of  the  bridge  of  which  he  had  knowledge 
and  to  be  found  a  bar  only  in  case  they  found 
the  bridge  from  the  proof  to  be  wholly  unfit 
for  use,  and  that  he  knew  its  true  condition. 
His  knowledge  was  not  necessarily  conclusive 
against  bis  right  to  recover  unless  the  defect 
was  such  that  no  reasonably  prudent  man  would 
have  ventured  an  attempt  to  cross." 

[4, 1]  The  question  is  not  whether  the 
court,  If  It  was  sitting  as  a  Jury,  would  find 
the  plaintiff  guilty  of  contributory  negligence, 
but  whether  it  can  properly  say  that  the  evi- 
dence so  conclusively  shows  such  negligence 
■that  under  the  law  he  was  not  entitled  to  re- 
cover. It  is  not  always  easy  to  draw  the 
line  between  such  cases,  but  we  are  of  the 
opinion  tbat  this  case  as  presented  by  the 
record  should  have  been  submitted  to  the  Ju- 
ry, and  hence  the  c6urt  erred  In  granting  the 
defendant's  prayer.  In  addition  to  the  au- 
thorities we  have  cited,  the  testimony  of  the 
plaintiff  quoted  above  as  to  why  he  adopted 
the  route  he  did  was  for  the  consideration  of 
the  jury.  Such  a  defect  in  a  sidewalk  on  a 
street  used  as  this  Is  might  reasonably  be  pre- 
sumed to  be  repaired  In  a  week  or  ten  days, 
for  even  if  the  brick  could  not  be  relald,  on 
account  of  the  weather,  a  few  cinders  could 
be  used,  as  was  done  after  the  accident. 

[8]  Of  course,  when  the  court  granted  the 
prayer  of  the  defendant.  It  followed  that 
those  of  the  plaintiff  would  be  rejected.  As 
the  case  will  be  remanded  for  a  new  trial,  It 
Is  proper  to  briefly  refer  to  them.  His  first 
and  second  prayers  were  defective,  in  not  sub- 
mitting to  the  Jury  the  question  of  notice,  ac- 
tual or  constructive,  to  the  defendant.  Keen 
V.  Havre  de  Grace,  supra,  Baltimore  City  v. 
Wialker,  98  Md.  637,  67  Atl.  4  (which  dlsUn- 
guishes  that  case  from  Keen's  Case),  Annapo- 
lis V.  Stallings,  125  Md.  343,  93  Atl.  974,  and 
Commissioners  of  Delmar  t.  Venablea,  125 
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MdL  471,  M  AH  89.  are  amongst  the  many  In 
tbla  state  on  the  subject 

[7]  In  view  of  our  oonclnsion  as  to  the  de- 
fendant's prayer,  we  see  no  objection  to  the 
theory  of  the  third  prayer  of  the  plaintiff,  al- 
though the  form  of  it  might  be  changed  to 
prevent  misleading  the  Jury.  It  is  not  nec- 
essary for  the  defendant  to  offer  evidence  of 
contributory  negligence,  for,  if  the  plalntUTs 
evidence  discloses  It,  the  defendant  can  rely 
on  It  before  the  Jury,  and,  of  course,  can  do 
so  In  order  to  take  the  case  from  the  Jnry, 
when  the  evld^ice  Justifies  that  action.  The 
plaintiff's  fonrth  prayer  is  practically  the 
same  as  the  one  approved  In  Annapolis  v. 
Stalllngs,  snpra,  and  would  doubtless  have 
been  granted  if  the  case  had  been  submitted 
to  the  Jury.  It  follows  from  what  we  have 
said  tbat  the  Judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  awarded; 
the  appellee  to  pay  Ihe  costs. 


(133  Ud.  It) 

OUTER  T.  SKYDBK  et  aL    (No.  IS.) 

(Court  of  Apixala  of  lilaryland. 
April  28.  1918.) 

1.  TMAL      «=3l91(4)  —  InSTBtTOIIONS  —  As- 

snuFTioN  or  Facts. 
In  a  claimant's  suit,  a  prayer  to  rule  u  a 
matter  of  law  that  defendants  had  offered  no 
eWdence  legally  sufficient  to  show  that  the  prop- 
erty levied  on  by  the  sheriff  was  the  property  of 
defendant,  and  therefore  verdict  must  be  for 
plaintift,  was  properly  refused,  as  assuming  the 
fact  of  ownersnlp. 

2.  BKxctTTion    «=>ld4(l)— CLAiuAnr'a  Suit— 
BiTBOEN  or  Pboof. 

^         In  a  claimant's  suit,  after  a  levy  by  a  sher- 
iff, the  claimant  has  the  burden  of  establishlns 
his  (Jaim  of  ownership  of  the  property. 
S.  Execution    €=3197  —  CiAntANT's  Sun  — 

iNSTKUCnONS. 

In  claimant's  suit,  prayer  to  rule  that  the 
mere  possession  of  the  property  levied  upon  was 
no  evidence  of  title  was  properly  refused ;  sudi 
possession  being  at  least  sufficient  evidence  of 
title  to  cast  on  plaintiff  the  burden  of  showing  a 
superiw  right. 

4.  Tbial     4S966— Recxptioit  or  DviomcB— 
'  Reopening  Cause. 

In  a  claimant's  suit,  where  plaintiff  had 
omitted  to  prove  the  Judgment,  it  was  within 
the  discretion  of  the  court  to  reopen  the  case 
and  permit  the  introduction  of  such  testimony. 
6w  Apfeai.  and  Bbkob  €=3970(4)  —  Discre- 
tion OF  CouBT— Reopening  Cause  fob  Fub- 

theb  EvinENCE. 
Discretion  of  court  in  reopening  cause  for 
further  evidence  will  not  be  reviewed  on  appeal. 
&  Appeal  and  Ebbob    «s3lO50(l)  —  Habm- 
ixss  Ebbob. 
A  party  who  could  not  have  been  prejudiced 
by  the  admission  of  testimony  could  not  com- 
plain  of  its  admission. 

Appeal  from  Circuit  Coiut,  iBYedenIck 
County;  Qlenn  H.  Worthington,  Judge. 

"To  be  officially  reported." 

Claimant's  suit  to  property  levied  on  by 
writs  of  fieri  facias  by  Albert  S.  Ouyer 
against  J.  O.  Snyder  and  others,  as  admin- 
istrators of  Daniel  or  David  Long,  deceased, 
William  0.  Roderick  as  sheriff  and  others. 


Judgmesiit  on  verdict  for  defoidants,   and 
claliuant  appeals.    Affirmed. 

Argued  before  BOTD,  C  J.,  and  BBIS- 
(XJE.  THOMAS.  PATTISON,  STOCK- 
BRIDOB,  and  CONSTABLE,  JJ. 

John  L.  O.  Lee,  of  Baltimore  (Albert  S. 
Brown  and  Arthur  D.  WUlard,  both  of  Fred- 
erick, on  the  brief),  for  appellant  Beno  S. 
Harp,  of  Frederick,  for  tcppeUeea. 

BRISCOB.  3.  This  Is  a  claimant's  snlt^ 
asserting  title  to  certain  personal  property 
which  had  been  seized  and  levied  upou  by 
the  sherltr  of  Frederick  county  under  and 
by  virtue  of  ten  writs  of  fieri  facias  Issued 
out  of  the  circuit  court  for  Frederick  coun- 
ty, at  the  suit  of  the  plaintiffs  in  the  Judg- 
ment cases,  against  tb»  goods  and  chattels, 
rights  and  credits,  of  Charles  H.  Ooets  and 
Katie  A.  Goetz,  the  defendaiiits  in  the  cases^ 
and  two  of  the  appellees,  on  the  record, 
now  before  ns.  The  property  taken  In  exe- 
cutioD  consists  of  personal  property  and  is 
appraised  at  the  sum  of  |1,S54.  ^nie  claim- 
ant's petition  is  in  the  usual  form,  and  as- 
serts that  the  property  levied  upon  la  the 
property  of  the  claimant,  Albert  S.  Ouyer, 
and  was  not  the  property  of  the  defendant 
Goetz.  The  case  was  tried  before  a  Jury,  in 
the  circuit  court  for  Frederick  county,  and 
from  a  Jud^pnent  on  a  verdict  in  favor  of 
the  defendants,  the  claimant  has  appealed. 

At  the  trial  of  the  c&se,  the  plaintiff  claim- 
ant reserved  certain  exceptions  to  the  rul- 
ings of  the  court  upon  the  prayers  and  to 
the  admlsslUlity  of  certain  evidence  which 
was  permitted  to  be  introduced  after  the 
conclusion  of  the  evidence  on  both  sides,  but 
before  the  case  was  submitted  to  the  Jury, 
and  these  exceptions  form  the  basis  ol  tha 
apipeaL 

The  main  contention  upon  the  part  of  the 
appellant  is  that  the  court  below  commit- 
ted an  error  in  refusing  to  grant  the  plain- 
tiff's first  and  second  prayers,  and  for  these 
reasons  it  is  urged  the  Judgment  should  be 
reversed.  The  plaintiffs  first  prayer  asked 
the  court  to  rule,  as  a  matter  of  law,  that 
the  defendants  tn  the  case  had  offered  no  evi- 
dence legally  sufficient  to  show  that  the  prop- 
erty levied  on  by  the  sheriff  belonged  to  and 
was  the  property  of  the  defendant  Charles 
H.  Goetz,  and  therefore  their  verdict  must 
be  for  the  plaintiff  for  the  property  claimed. 
By  the  second  prayer,  the  court  was  asked 
to  instruct  the  Jury  tliat  under  the  plead- 
ings and  evidence  in  the  case  the  mere  pos- 
session of  the  property  levied  upon  by  the 
plaintiff  was  no  evidence  of  title  to  the  prt^- 
erty  In  the  said  Charles  H.  Goetz,  at  any 
tlma  There  was  no  error  In  the  refusal  of 
the  court  to  grant  either  ol  these  prayers. 

[1]  nie  first  prayer  was  clearly,  erroneous 
because  It  assumed  the  fact  tbat  the  proper- 
ty levied  on  by  the  Sheriff  belonged  to  and 
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waa  the  property  of  the  deCendant,  instead 
of  leaving  to  the  Jury  to  flnd  whetber  there 
was  sofBdent  proo^  In  support  of  tlie  dalm- 
anf  8  contention,  as  to  this  fact 

[2]  The  burden  of  proof  clearly  rested  up- 
on the  claimant  to  estabUab  his  dalm  and 
ownership  of  the  property,  and  the  court 
could  not  take  away  from  the  Jmy  the  find- 
ings of  fbls  fact  In  Peterson  t.  EDlloott,  0 
Md.  62,  It  Is  said  there  is  no  principle  bet> 
ter  established  than  that  iHiicA  denies  to 
the  court  the  right  of  assuming  any  fact, 
in  aid  of  a  prayer  when  the  onus  of  pror* 
Ing  sudi  fact  rests  upon  the  party  asking 
the  instruction,  no  matter  how  strong  and 
convincing  his  proof  on  the  subject  may  be. 
And  to  the  same  effect  are  the  cases  of  Mc- 
Oosker  v.  Banks,  84  Md.  202,  S6  AU.  985; 
Oonsolldated  By.  Oo.  v.  O'Dea,  SI  Md.  606, 
46  AtL  1000;  Oalvert  Bank  v.  Katz,  102  Md. 
66,  61  AtL  411;  Iiemp  Brewing  Ca  v.  Mantz, 
120  Md.  186,  87  Aa  814. 

[S]  The  second  prayer  was  also  properly 
refused.  As  offered,  it  asked  the  court  to 
say  to  the  Jury  that  the  mere  possession  of 
the  property  levied  upco  by  the  plaintiff  was 
no  evidence  of  title  to  the  property'  in  the 
defendant  Goetz  at  any  time.  TVlille  the 
possession  of  the  property  by  the  defendant 
at  the  time  it  was  levied  upon  by  the  sheriff 
was  not  conclusive  evidence  of  ownership, 
it  was  at  least,  as  said  by  this  court  in  Lemp 
Brewing  Oa  v.  Manti,  120  Md.  184,  87  Au. 
S14,  some  evidence  of  tltle^  and  sufficient  to 
cast  upon  the  plaintiff  the  burden  of  show- 
ing a  superior  right  In  ^  Greenleaf  on  SM- 
dence^  84,  it  is  said,  as  moi  generally  own 
the  personal  property  they  possess,  proof  of 
poasBSsloD  la  presumptive  proof  of  owner- 
ship. Cole  V.  Berry,  42  N.  X  Law,  815,  36 
Am.  pei^  511;  Miller  i&  Sons  Piano  Oa  v. 
Parker,  165  Fa.  208,  26  AtL  308,  85  Am. 
St  R^.  873. 

The  second,  third,  and  fourth  exceptions 
bring  up  for  review  the  rulings  of  the  court 
in  reopening  the  case  for  further  testimony 
after  the  evidence  on  both  sides  had  been 
dosed  and  the  prayers  submitted,  aiiid  in 
submission  of  proof  of  the  Judgments  upon 
which  the  executions  had  been  issued.  The 
testimony  that  was  pffered  and  introduced, 
it  wHl  be  seen,  was  dearly  admissible^  and 
was  necessary  for  a  proper  consideration  of 
the  casa 

(4,  i]  The  plaintiff  had  omitted  to  prove 
the  Judgments  In  the  course  of  the  trial, 
and  it  waa  entirely'  within  the  discretion  of 
the  court  to  grant  the  application  and  to  per- 
mit the  additional  testimony  to  be  Introduc- 
ed. In  2  Poe's  Pleading  and  Practice,  toL 
2,  it  is  said  that  cases  may  arise  when  the 
purposes  of  Justice  may  seem  to  require 
that  the  appllcatlcm  ought  not  to  be  denied, 
and  accordingly  it  is  not  a  reversible  error 
to  permit  the  case  to  be  reopeied  for  such , 


]  purpose.  Tlie  matter  rests  Jn  the  discretion 
of  tba  court,  and  from  Its  actl<n,  granting 
or  .rejecting  the  application,  no  appeal  will 
Ue.  State  ▼.  Duvall,  83  Md.,12S,  84  AtL  831; 
Dalley  v.  Grimes,  27  Md.  446. 

[8]  nie  nature  and  diaracter  of  the  evi- 
dence, aet  out  in  the  exceptions  and  whidi 
was  permitted  to  be  introduced,  could  not 
iiave  prejudiced  the  claimant's  case,  and  he 
was  not  thereby  injured  by  its  admission. 

Without  stopping  to  revieiwi  the  testimony 
or  stating  it  in  detail,  it  is  sufficient,  to  say 
the  case  was  one  that  presented  a  state  of 
facts  for  the  consideration  of  the  Jury,  and 
not  for  the  court  to  decide  or  determine,  as 
a  matter  of  law. 

Finding  no  reversible  error,  in  the  rulings 
of  the  court,  the  Judgment  will  be  aflirmed. 

Judgment  nfflrmed,  with  costa 


tm  Md.  BOS) 

STATE  V.  WINGBRT  et  al. 

WINGERT  et  aL  v.  WINOEBT  «t  aL 

(Nob.  5S,  66.) 

(Oonrt  of  Appeals  of  Maryland.    AprQ  11, 

1.  ntUBTB  «s>80*--Rasui,TiRO  Tbdsib— BXOEF- 
.  TIOK. 

When  price  of  land  is  paid  by  one  person, 
and  title  is  taken  In  name  of  another,  tnere  is 
presoniption  of  tact  that  a  reSoltlng  trust  in 
favor  of  first  arises,  except  when  person  pur- 
chases land  and  pays  tiie  consideration  with  bis 
own  money,  bat  causes  title  to  be  placed  in 
name  of  one  for  whom  he  is  mider  a  natural  or 
■loral  obligation  to  provide. 

2.  Tbubis  •=962— Bxbultino  Tbtjbib— Iimn- 

IION. 

In  all  species  of  resulting  trust,  intmUon  is 
an  essential  dement 

3.  Tkusts  «=988(1)— RsauiTiwo  Tbtjbt— Pob- 

OHASES  BY  OHILDBXIC. 

Eividence  hM  to  show  that  pardtases  of 
land  by  decedent's  brothers  and  sisters  were  paid 
for  by  them,  not  with  intention  that  they  should 
be  considered  as  gifts  to  the  mother,  in  whose 
name  title  was  placed,  bat  with  inteaaon  the  eq- 
uitable title  should  be  in  them,  so  tliat  the  moth- 
er bdd  on  reaalting  trust 

4.  Tenahot  m  CouKON  «=»2&(2)— Impbovb- 

UENTS  BT  HkIBS. 

If  two  of  seven  children  erected  houses  and 
improrenieats  on  thdr  father's  land  after  his 
death  in  possession  ot  fact  that  their  brother 
owned  as  great  an  interest  as  either  of  them, 
improTements  woald  inure  to  benefit  of  all  the 
children. 

5.  STiOn  «»lftl(l>— Suit  TO  Brjoir  Ooujeo- 
noir— Stais  as  Pabtt. 

Sbice  Acts  1820,  c.  210,  repealing  Acts  1786, 
c.  53,  the  state,  without  its  consent,  by  reason 
of  its  prerogative  as  a  sovereign,  and  on  grounds 
of  public  policy,  cannot  be  aoiaoe  party  to  suit, 
as  suit  by  heirs  to  enjoin  administrators  from 
collecting  and  paying  over  to  register  of  wills 
f6r  state  Oollateral  inheritanca  tax  dne. 

Appeals  from  Circuit  Court,  Wadiington 
County ;  M.  !«,  Keedy,  Judge. 

"To  be  officially  re^wrted." 

Proceedings  to  fix  and  ascertain  the  collat- 
eral inheritance  tax  on  the  real  estate  of 
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P.  Hager  Wlngert,  deceased.  From  decree 
passed  on  bill  filed  to  restnln  the  adminis- 
trators, Henry  F.  Wlngert  and  others,  from 
enforcing  the  collection  of  the  tax,  also  en- 
joining the  State,  the  State  and  heirs  at  law, 
Martha  A.  Wlngert  and  others,  appeal.  Af- 
firmed in  part,  reversed  in  part,  and  canse 
remanded. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  UBNEK,  STOCK- 
BRIDGE,  and  CONSTABIiEk  JJ. 

Ogle  Marbury,  Asst.  Atty.  Gen.  (Albert  O. 
Ritchie,  Atty.  Gen.,  and  Omer  T.  Kaylor, 
State's  Atty.  for  Washington  County,  of  Ha- 
gerstown,  on  the  brief),  for  the  State.  Har- 
vey R.  Spessard,  of  Hagerstown  (Miller  Wln- 
gert of  Hagerstown,  cm  the  brief),  for  Martha 
A.  Wlngert  and  others. 

OONSTABL.B,  J.  The  property  abont 
which  these  crosB-appeala  are  concerned  has 
been  before  this  court  on  four  former  ap- 
peals, this  being  the  fifth.  The  former  cases 
are  reported  in  125  Md.  636,  94  Atl.  166,  127 
Md.  80,  95  AtL  1065,  129  Md.  28,  96  Aa  224 
and  th«  last  to  be  reported  in  132  ICd.  — , 
103  Atl.  4S7.  The  present  appeals  were  tak- 
en from  a  decree  passed  upon  a  bill  filed  to 
restrain  the  administrators  of  P.  Hager  Wln- 
gert from  enforcing  th«  collection  of  collat- 
eral Inheritance  tax  on  certain  real  prop- 
erty mentioned  la  the  blU  in  paragraphs  4 
and  6  thereof. 

The  court  below  ordered  that  the  adminis- 
trators aforesaid  and  the  state  of  Maryland 
show  cause  on  or  before  a  certain  day  why 
the  Injunction  should  not  be  issued,  and  pend- 
ing the  determination  of  the  relief  as  prayed 
issued  a  preliminary  injunction  restraining 
the  administrators  from  collecting  or  at- 
tempting to  collect  the  tax.  On  the  hearing 
the  court  decreed  that  as  to  the  property  de- 
scribed in  the  fourth  paragraph  the  prelim- 
inary injunction  be  made  perpetual  upon  the 
administrators  and  the  state,  but  as  to  the 
property  described  In  paragraph  6  decreed 
that  the  preliminary  injunction  be  dissolved. 
An  appeal  was  taken  by  the  state  from  that 
part  of  the  decree  perpetually  enjoining  the 
state  and  the  administrators  from  collecting 
the  tax  on  the  property  mentioned  In  para- 
graph 4,  and  the  heirs  at  law,  excepting  the 
administrators,  appealed  from  the  portion  re- 
fusing the  Injunction  as  to  the  property  men- 
tioned in  paragraph  5  of  the  bill. 

The  bill  alleged  that  the  administrators 
w«re  attempting  to  collect  collateral  inherit- 
ance tax  on  certain  property  of  which  it  was 
claimed  that  P.  Hager  Wlngert  died  seised 
and  possessed,  intestate,  immarried,  and 
without  Issue,  leaving  as  his  heirs  at  law 
six  sisters  and  brothers.  The  property  men- 
tioned in  the  fourth  paragraph  of  the  bill, 
upon  which  it  was  claimed  by  the  complain- 
ants that  no  tax  was  due  or  collectible,  was 
property  tot  which  the  record  title  stood  in 
the  name  at  EXiza  J.  Wlngert,  the  mother  ot 


P.  Hager  Wlngert,  and  who  had  died  intes- 
tate, leaving  seven  children,  including  P.  Ha- 
ger Wlngert,  snrvlTing  her  as  her  only  heirs 
at  law,  and  to  whom  the  property  descended 
in  equal  shares  if  owhed  by  her.  The  prop- 
erty mentioned  in  the  fifth  paragraph  of  the 
bill  was  property  in  which  it  was  alleged 
there  was  no  record  title  in  P.  Hager  Wln- 
gert, nor  in  the  name  of  any  of  the  anteced- 
ents of  P.  Hager  Wlngert,  through  whom  he 
could  have  inherited,  nor  any  other  title 
which  would  sabject  the  property  to  the  pay- 
ment of  the  collateral  Inheritance  tax. 

The  only  question  prestoted  as  to  the  pr^;>- 
erties  in  tiie  fooith  paragraph  of  the  bill  are 
whether  Eliza  J.  Wlngert  at  the  time  of  her 
death  absolutely  owned  the  properties,  or,  al- 
though the  legal  title  stood  in  her  name,  as 
a  fact  did  she  hold  the  same  as  trustee  for 
her  six  children  to  the  exclusion  of  P.  Hager 
Wlngert.  If  she  owned  the  properties  abso- 
lutely, or  held  them  for  the  benefit  of  all  her 
children,  including  P.  Hager,  then,  of  course, 
at  her  death  intestate  P.  Hager  was  entitled 
to  a  one-seventh  Interest,  and  upon  his  death 
intestate,  unmarried,  and  without  issue,  and 
seised  and  possessed  of  said  interest  In  the 
properties,  the  collateral  Inheritance  tax 
would  be  payable  by  his  heirs  at  law. 

It  was  upon  the  theory  that  Mrs.  Wlngert 
held  the  properties  as  trustee  for  the  benefit 
of  six  of  her  children,  not  Including  P.  Hager, 
and  that  he  held  no  interest  whatever  in 
them,  that  the  bill  was  filed. 

[1]  The  real  question  then  is:  Did  Mrs. 
Wlngert  hold  the  legal  title  to  the  properties 
with  a  resulting  trust  for  the  benefit  of 
six  of  her  children?  Very  recently  has  the 
question  of  what  is  essential  to  effect  sudi 
a  trust  been  so  carefully  and  so  exhaustively 
considered  by  this  court,  where,  In  the  opin- 
ion by  Judge  Burke  In  Dixon  ▼.  Dixon,  123 
Md.  45,  90  Aa  846,  Ann.  Cas.  1915D,  016, 
practically  all  of  the  decisions  of  this  court 
were  reviewed,  together  with  many  other  au- 
thorities, that  we  deem  It  idle  to  review  them 
further  than  to  state  the  conclusion  as  to  the 
rules  of  law  therein  reached  by  this  court: 

"The  seneral  rule  is  well  settled  that,  when 
the  purcnase  price  is  paid  by  one  person  and  the 
title  is  taken  in  the  name  of  another,  a  resalting 
trust  arises  in  favor  of  jthe  person  paying  the 
purchase  nurnqr,  aad  the  holder  of  the  legal  title 
becomes  a  trustee  for  him.  There  are,  however, 
exceptions  to  this  general  rule:  Thus,  where  a 
person  purchases  land  and  pays  the  considera- 
tion witii  his  own  money,  but  causes  the  title 
to  be  placed  in  the  name  ot  one  to  whom  the 
purchaser  is  under  a  natural  or  moral  obligation 
to  provide,  such  as  in  the  case  of  parent  and 
child,  or  husband  and  wife,  no  presumption  of  a 
resulting  trust  will  arise,  but  it  will  be  regarded 
prima  fade  as  a  gift  or  an  advancement  for  the 
benefit  of  the  nominal  purchaser.  In  either  case 
the  presumption  is  one  of  fact,  and  not  of  law, 
and  the  real  intention  of  the  parties  to  the 
transaction  may  be  shown,  and  the  court  will 
give  it  effect  if  it  does  not  contravene  some  rule 
of  property  or  the  policy  of  the  law.  If  a  hus- 
band purchases  reel  estate  in  his  own  nam* 
with  money  furnished  by  his  wife  from  her  sep- 
arate estate,  a  resulting  trust  in  her  favor  arises 
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t>]r  impllcatian  of  law.  Hie  authorities  are 
practically  ananimoas  in  tiipport  of  tlieae  proi>- 
oaitioiiB." 

P.  Hager  Wlngert  died  In  July,  1913.  His 
father,  PhlUp  H.  Wlngert,  had  died  In  1898. 
After  the  death  of  the  father  the  children, 
other  than  P.  Hager,  began  to  purchase  prop- 
erties in  the  city  of  Hagerstown  and  farms  in 
Washington  county,  until  they  had  acquired 
six  properties  in  all.  P.  Hager  Wlngert  for 
a  period  of  30  years  prior  to  and  until  his 
death  had  been  a  helpless  invalid,  unable  to 
attend  to  business  of  any  kind  whatever  and 
vlthout  knowledge  of  the  purdiases.  Eliza 
3.  Wlngert  was  also  a  great  invalid,  and 
knew  nothing  of  the  purchases  nor  that  the 
properties  had  been  placed  by  the  actual  pur- 
chasers In  her  name  for  matter  of  conven- 
ience. T!he  whole  scheme  of  placing  the  prop- 
erties In  the  name)  of  the  mother  seems  to 
have  originated  from  the  fact  that  one  of  the 
sons  wished  to  buy  a  property  adjoining 
a  property  which  belonged  to  the  estate  of 
the  father,  Philip  H.  Wlngert.  There  was  a 
right  of  way  over  a  portion  of  an  alley  be- 
tween the  properties,  attached  to  the  proper- 
ty wished  to  be  acquired.  One  of  the  sons 
was  about  to  take  title  to  It  in  his  own  name 
when  It  was  suggested  that,  if  the  titles  were 
unified,  the  easement  would  be  gotten  rid  of, 
and  for  that  reason  the  title  was  taken  in  the 
name  of  EUza  J.  Wlngert  From  this  be- 
ginning it  followed  that  all  the  titles  were 
similarly  placed. 

It  appeared  from  the  testimony  clearly  that 
not  only  did  Mrs.  Wlngert  not  know  that  the 
titles  had  been  so  placed,  but  that  she  re- 
crfved  no  benefits  from  the  properties  by  way 
of  rents,  etc.,  and  in  fact  claimed  none.  The 
purchase  money  for  the  same^  the  testimony 
plainly  shows — the  canceled  checks  for  the 
purdiase  money  b^ng  produced — was  fur- 
nished by  the  children,  other  than  P.  Hager 
Wlngert  It  Is  true  that  some  of  the  checks 
were  drawn  upon  the  bank  account  standing 
In  the  name  of  Philip  H.  Wlngert's  heirs, 
and  although  it  is  admitted  that  P.  Hager 
Wlngert  had  an  Interest  in  this  fund,  yet  it 
Is  proven  that  any  money  that  was  his  under 
these  payments  was  returned  to  his  eertate 
through  an  agreement  made  with  the  state's 
attorney  for  Washington  county,  and  subject- 
ed to  the  collateral  Inheritance  tax.  But,  as 
we  have  said,  he  knew  nothing  of  the  pur- 
chases, and,  of  course,  could  not  have  known 
of  the  placing  of  the  titles  in  the  name  of  his 
mother. 

[2]  In  all  species  of  resulting  trusts,  in- 
tention Is  an  essential  dement  Walsh  v.  Mc- 
Brlde,  72  Md.  45,  19  Atl.  4. 

[3]  Without  discussing  in  detail  the  pur- 
chase of  each  separate  property,  we  are  sat- 
isfied that  the  proof  is  clear  and  convincing, 
that  these  purchases  were  made  and  paid  for 
by  the  six  so:i8  and  daughters,  not  with  any 
Intention  upon  their  part  that  they  should  be 


considered  as  advancementa  ,or  gifts,  but 
with  the  Intention  that  the  equitable  title 
should  be  in  them. 

BelTig  of  the  opinion  that  P.  Hager  Wlngert 
had  no  Interest  in  the  properties.  It  follows 
that  no  collateral  inheritance  tax  could  be 
collected  from  the  holders  of  the  Wlngert 
heirs. 

[4]  In  reference  to  the  property  mentioned 
in  the  fifth  paragraiA  of  the  bill,  we  have 
reached  a  contrary  conclusion.  The  testi- 
mony as  to  it  shows  that  there  Is  no  record 
title  to  It  in  any  of  the  Wingerts,  but  It  does 
appear  that  the  elder  Wlngert  took  posses- 
sion of  and  occupied  this  property  by  adverse 
possession  for  at  least  40  years,  and  that  up- 
on his  death  It  descended  through  this  title 
to  his  seven  sons  end  daughters,  and  that  V9 
to  the  present  they  have  continued  to  so 
hold  it  Prior  to  the  death  of  the  father  and 
afterward  two  of  the  sons  erected,  without 
his  knowledge,  houses  upon  this  pn^erty, 
paying  for  a  {Kirtlon  of  the  materials  out  of 
their  father's  Income.  There  can  be  no  ques- 
tion that,  if  these  sons  erected  these  houses 
and  improvements  In  full  possession -of  the 
facts  that  P.  Hager  Wlngert  owned  as  great 
an  intorest  as  either  of  them  In  the  land,  the 
iniprovementa  would  Inure  to  the  benefits  of 
all  the  owners  of  the  fee.  Therefore  the  one- 
seventh  interest  P.  Hager  Wlngert  had  in 
this  property  v.'ould  descend  to  his  heirs  at 
law,  and  they  should  pay  the  collateral  in- 
heritance tax  on  the  appraised  one-seventh 
value  of  the  property. 

[6]  By  section  132  of  article  81  of  the  Oode 
it  is  made  the  duty  of  every  administrator  or 
etxecntor  to  collect  and  pay  over  to  the  regis- 
ter of  wills,  for  the  use  of  the  state,  the  col- 
lateral Inheritance  tax  due.  The  bill  In  this 
case  evidently  proceeded  upon  this  theory, 
for  the  only  prayer  of  the  bill  was  to  enjoin 
the  administrators  from  collecting  the  tax. 
They  did,  however.  Join  the  state  as  a  party 
defendant.  The  lower  court  In  granting  the 
preliminary  Injunction  only  enjoined  the  ad- 
ministrators, but  did  require  the  state  to 
show  cause  why  the  injunction  should  not  be 
Issued.  After  tha  hearing,  the  court  in  its 
decree,  did  enjoin  both  the  administrators 
and  the  state  from  collecting  the  tax  on  the 
properties  described  In  paragraph  4  of  the 
bill.  Therefore,  although,  as  we  have  said 
above  in  this  opinion,  the  tax  was  not  pay- 
able on  the  properties,  nevertheless  it  was  not 
proper  to  enjoin  the  state  nor  to  make  it  a 
party  defendant 

The  state,  without  its  consent,  cannot  be 
made  a  party  to  a  suit  by  reason  of  Its  prerog- 
ative as  a  sovereign  and  on  grounds  of  pub- 
lic policy,  since  Acts  1820,  c.  210,  -nhlch  repeal- 
ed Acts  1786,  c.  53.  State  v.  B.  &  Q.  R.  R.  Ck)., 
34  Md.  344.  The  administrators  will  be  pro- 
tected from  any' action  taken  against  them  by 
the  state  in  the  future  for  failure  to  collect 
the  tax  on  properties  In  paragraph  4  by  rea- 
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son  of  tha  injnncdon  Issaed  agaiiuit  ibem, 
but  the  Injunction  against  the  state  must  be 
revoked. 

Decree  affirmed  in  part,  and  reversed  in 
part,  and 'cause  remanded  for  further  pro- 
ceedings; the  costs  to  Jt>e  paid  out  of  the  es~ 
tate  of  P.  Hager  Wingert 

on  lu.  CM)  ' 

AMERICAN  CWLONIZATION  SOO.  ▼.  liA- 
TROBE)  et  aL  (two  cases). 

STATE  V.  AMERICAN  COLONIZATION 
SOO.  et  «L  (two  cases). 

(NosL  40-43.) 

(Ooort  of  Appeals  of  Maryland.    April  8,  1918.) 

1.  Ebobeat  iQ.  )i  PBOgmiT  Sttbjbot  to  Ea- 

CBKAT, 

Where  after  death  of  grantor  trust  is  declar- 
ed void  as  perpetuity,  the  trustee  having  legal 
title  and  being  competent  to  hold  land,  and  the 
grantor  having  died  leaving  a  will  and  heirs,  the 
land  does  not  escheat  to  the  state. 

2.  Appeai.  and  Ebbob  ®s>160(1)— Rioht  to 
Appeai/— Interest  in  Subjxct-Mattkb. 

Where  It  has  been  held  that  land  did  not  es- 
cheat to  state,  an  appeal  by  the  state  complain- 
ing of  the  distribution  account  of  the  rent  and 
profits  from  the  land  will  be  dismissed;  the 
state  having  no  interest  in  the  land. 

3.  Trusts  <S=>135—OoN8TBVcnoN— Estate  o» 
Tbubtee. 

Where  land  is  CMtveyed  to  trustees  who  were 
directed  to  pay. the  net  rent  to  the  beneficiary, 
and  who,  as  trustees,  were  required  to  collect 
rent,  attend  to  taxes,  insurance,  repairs,  and 
make  permanent  improvements  in  connection 
with  care  of  five  or  six  warehouses,  the  legal 
title  vested  in  trustees,  and  will  not  be  tran^er- 
red  to  beneficiary;  such  having  been  intention 
of  grantor. 

4.  Tbubis   «=»61%— Ikvauditt   of  Tbtjbt— 

BSTATB  OF  TBDSTBB. 

Where  a  deed  is  executed  to  trustees  and 
after  death  of  grantor  the  trust  is  declared  void, 
the  invalidity  of  the  trust  will  not  affect  the  le- 
gal estate  vested  in  the  trustees. 

6.  TbUBTS.«=s>315(3)— OOICFKNBATIOH  OT  TSUS- 

tkeb. 
Where  for  a  number  of  years  trustees  sent 
beneficiary  statement  showiug  charge  of  10 
per  cent.  cMomissioD,  beneficiary  by  falling  to 
object  to  such  commission  and  by  falling  to  ap- 
ply for  statement  of  account  in  court  is  estopped 
from  objecting  thereto  when  statement  is  ren- 
dered to  court. 
6.  Tbhstb  ®»227  —  AoootJNTiwo  —  Counsel 

Fees. 
The  allowance  bv  court  of  $4,000  counsd 
fees  held  no  abuse  of  discretion  where  services 
rendered  involved  two  hearings  before  circuit 
court  and  the  argument  of  two  appeals  before 
Court  of  Appeals. 

Appeals  fr<Hn  Circuit  C!onrt  of  Baltimore 
City;   H.  Arthur  Stump,  Judge. 

Actions  by  the  American  Colonization  So- 
ciety against  Ferd.  C.  Latrobe,  Jr.,  and  oth- 
ers, and  proceedings  by  the  State  of  Mary- 
land against  the  American  Colonization  So- 
ciety and  others.  In  former  action  plaintiff 
appeals  from  order  sustaining  defendants' 
demurrer  and  dismissing  petition  and  from 
order  overruling  exceptions  to  items  In  an 


account.  In  latter  action  State  appeals  from 
order  soatalnlng  demurrer  to  Its  petition  and 
from  order  overruling  exceptions  filed  to  an 
account  Appeal  from  order  last  mentioned 
dismissed.  Other  orders  appealed  from  af> 
firmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PATTISON,  URNEB,  STOCKBBIDQB,  and 
CONSTABLE,  JJ. 

William  O.  Johnson,  of  Washington,  D.  Ci, 
and  D.  K.  Elate  Fisher,  of  Baltimore,  tor 
American  (Colonization  Soc.  PhlUp  B.  Pen- 
man and  Ogle  Marbury,  Asst  Attys.  Geo.  (Al- 
bert C.  Hitdile,  Atty.  Gen.,  on  the  brief),  for 
the  State.  Eogme  O'Donne^  of  Baltimore^ 
for  trustees. 

8T0CKBRIDGB,  J.  Uils  case  has  been 
BO  recently  before  this  court  in  two  previous 
appeals  that  any  recital  of  the  facts  out  of 
which  it  arises  is  unnecessary.  All  of  the 
essential  facts  will  be  found  in  the  very  full 
opinion  filed  In  the  case  of  Anmlcan  Coloni- 
zation Society  ▼.  Robert  Soulsby  et  al.,  128 
Md.  605,  99  Aa  944,  li.  B.  A.  19170^  937,  and 
the  second  of  which  aiweals,  decided  less 
than  a  year  ago  wlU  be  found  In  full  in  the 
DaUy  Record  of  Julj  21,  1917. 

The  present  record  contains  four  separate 
and  distinct  appeals,  all  of  which  raise  ques- 
tions of  law  rather  than  questions  of  fact; 
so  that  a  brief  statement  will  suffice,  as  these 
are  successively  considered. 

The  appeals  numbered  respectively  41  and 
43  are  appeals  by  the  state  uf  Maryland,  tue 
one  from  an  order  of  court  sustaining  a  de- 
murrer to  a  petition  filed  on  behalf  of  the 
state  by  which  it  was  sought  to  have  the 
property  involved  in  the  case  declared  es- 
cheated to  the  state,  as  the  result  of  the  de- 
cision in  this  court  in  the  case  in  129  Md., 
and  the  second  <m  the  appeals  now  to  be  con- 
sidered is  from  the  action  of  the  circuit  court 
in  overruling  the  exceptions  flJed  on  behalf 
of  the  state  to  the  auditor's  account,  by  which 
a  balance  of  nH>ney  In  the  hnnds  of  the  trus- 
tees was  audited  to  be  paid  to  the  American 
Colonization  Society.  It  wlU  tend  to  simplify 
the  case  now  before  the  court  to  dispose  of 
these  two  ap];>eal8  before  cousiderlng  the  oth- 
ers. 

As  appears  from  the  prior  history  of  this 
litigation,  Caroline  Donovan  executed  a  deed 
to  certain  named  trustees  of  fee  simple  prop- 
erty In  the  city  of  Baltimore  for  purposes  in 
that  deed  fully  set  forth.  She  also  executed 
a  will  disposing  of  the  property  of  which  she 
died  seised  and  possessed.  Long  after  the 
execution  of  the  deed,  and  after  her  death,, 
proceedings  were  Instituted  by  her  heirs  to 
have  the  deed  of  trust  set  aside  because  by 
the  terms  of  that  deed  It  was  claimed  that 
the  instrunient  violated  the  rule  of  perpetui- 
ties. 

By  the  opinion  of  Judge  Pattlaon,  speak- 
ing for  this  court.  In  the  case  of  129  Md.,  that 
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conteatlon  was  mstalned.  and  the  deed  aet 
■side,  but  a  recovery  of  tlie  property  was  re- 
Cased  to  the  heirs,  becanse  of  the  nnlnter- 
mpted  adverse  possession  of  the  tmstees  for 
a  period  In  excess  of  20  years.  Tbe  state  of 
Maryland  then  Intervened,  and  by  Its  petition 
sought  to  have  the  property  In  question  de- 
clared escheated  to  the  stata  This  petition 
was  demurred  to,  the  demurrer  sustained, 
and  petition  dismissed,  and  this  presents  the 
question  Involved  In  the  appeal  In  No.  41. 

A  number  of  cases  have  been  dted  by  the 
Assistant  Attorney  General  to  support  the 
state's  contention,  but  they  are  for  the  most 
part  without  any  application  in  the  pres- 
ent Instance,  for  the  reason  that  they  are 
based  on  statutes  adopted  In  the  states  where 
those  cases  bare  arisen,  and  the  courts  were 
called  on  to  deal  with  a  claimed  escheat  upon 
the  basis  of  a  proper  Interpretation  of  the 
Ftatnte.  In  this  state  there  Is  practically  no 
statute  which  Is  applicable,  the  section  In  ar- 
ticle 57  of  the  Code  having  to  do  mainly  with 
a  question  of  limitations,  and  tbe  provisions 
contained  in  article  03  relating  only  to  per^ 
sonal  property.  But  there  have  been  nu- 
merous adjudicated  cases  In  this  state  deal- 
ing with  the  subject  of  escheat,  wherein  the 
•  subject  has  been  fully  considered.  These  are 
to  be  found  as  early  as  Casey  v.  Inloes,  1 
em,  430,  39  Am.  Dec.  658,  and  Hammwd's 
Lessee  v.  Inloes,  4  Md.  138,  Matthews  v. 
Ward,  10  0111  &  J.  443,  and  as  late  as  the  case 
of  the  Oeorge's  Creek  Co.  in  Liquidation,  125 
Md.  595,  94  Atl.  209. 

The  general  doctrine  which  has  become  the 
accepted  rule  of  law  in  this  state  Is  that  laid 
down  in  the  case  of  the  RockhlU  College  v. 
J<»es,  47  Md.  17,  and  a  careful  examination 
of  the  cases  discloses  insurmountable  ob-' 
stacles  against  any  recovery  by  the  state  of 
the  property  conveyed  by  Mrs.  Donovan  to 
her  trustees,  for  two  reasons:  In  the  first 
place  she  did  not  die  without  heirs;  and,  in 
tbe  second  place,  she  did  leave  a  will  by 
which  all  of  the  rest  and  residue  of  her  es- 
tate was  devised  and  bequeathed. 

The  rule  of  escheat  In  this  state  Is  approxi- 
mately that  of  the  common  law,  and  Is  clear- 
ly set  out  In  10  R.  C.  L.  604,  in  part  as  fol- 
lows: 

"In  a  strict  sense  escheat  at  common  law  Is 
applicable  only  to  that  wliich  can  be  the  subject 
of  tenure,  for  the  reason  that  it  represents  tbe 
reversionary  Interest  or  right  of  the  lord  to  take 
for  want  of  a  tenant.  •  *  •  In  a  trust  estate 
the  trustee  holds  the  legal  title,  and  Is  (Compe- 
tent to  perform  tbe  necessary  services;  there- 
fore, upon  tbe  death  of  the  cestui  qoe  trust  in- 
testate and  without  heirs,  the  trustee  takes  the 
absolute  title  dear  of  the  trust,  and  this  rtgbt 
to  take  for  Us  own  use  exends  to  tbe  heir  of  the 
trustee." 

[1]  T^ls  summery  Is  a  dednctton  from  tlht 
English  cases  upon  the  subject,  and  In  Its 
concluding  part  Is  not  entirely  in  harmony 
with  the  rule  as  recognized  In  this  state  In 
Matthews  v.  Ward,  10  Gill  &  J.  443.  It 
therefore  follows  that  under  the  common 
law  tbe  trustees  wace  competent  to  zecelve 


and  bold  tbe  property  as  against  the  -states 
because  they  could  render  the  service  reqali^ 
ed  by  the  feudal  principle  of  tenure;  that 
Caroline  Donovan  left  heirs  and  did  not  die 
intestate,  and  therefore  the  essential  require- 
ments for  a  reversion  of  the  property  to  tbe 
state  of  Maryland  by  way  of  escheat  are 
lacking  in  this  case,  and  the  order  appealed 
from  must  in  this  particular  be  affirmed. 

[2]  Having  readied  the  conclusion  that  the 
broperty  cannot  be  escheated  to  the  state, 
it  necessarily  follows  that  the  state  has  no 
present  interest  therein,  and,  not  having  a 
present  interest  In  the  property,  it  has  no 
standing  to  object  to  the  distribution  account 
disposing  of  the  money  now  in  the  hands  of 
the  trustees.  Wagner  v.  Freeny,  128  Md.  24, 
90  AtL  774,  and  cases  there  dted.  Tbe  ap- 
peal in  Na  48  therefore  should  be  dismissed. 

The  appeal  numbered  40  la  the  one  wbldi 
presents  the  greatest  difficulty.  This  is  the 
appeal  of  the  American  Colonization  Society 
against  the  trustees  from  the  action  of  tbe 
court  In  sustaining  a  demurrer  of  tbe  trus- 
tees to  a  petition  of  the  an^eUant,  and  dis- 
missing that  petition. 

The  attitude  of  tbe '  Colonization  Society 
at  this  point  is  somewhat  anomalous.  For 
a  long  series  of  years  the  American  Ool- 
onlzation  Sodety  had  made  no  claim  to  any 
interest  in  tbe  property  Involved  in  this  lit- 
igation, other  than  that  of  a  benefidal  use, 
as  the  cestui  que  trust,  under  the  terma  of 
the  deed  of  Mrs.  Donovan.  As  such  it  had 
received  quarterly  remittances  from  the 
trustees  named  In  Mrs.  Donovan's  deed,  and 
their  successors,  without  any  question  of  any 
character,  so  far  as  Is  disdosed  by  the  rec- 
ords In  the  several  appeals,  which  have  come 
to  this  court. 

When  tbe  provisions  of  that  deed  were 
declared  void,  the  attitude  of  the  Coloni- 
zation Sodety  Immediately  changed,  and  the 
claim  now  put  forth  In  its  behalf  is  that  the 
trustees  named  by  Mrs.  Donovan  were  its 
agents;  that  the  property  belonged  to  it, 
or  at  any  rate  that  there  was  only  a  bare 
legal  title  in  the  trustee,  which  the  society 
at  its  win  and  pleasure  is  entitled  to  have 
transferred  to  it,  working  a  merger  of  the 
legal  and  beneficial  title;  that  tbe  trust  upon 
whldi  the  property  was  held  Involved  no 
active  duties  to  be  performed  on  the  part  of 
the  trustees,  and  for  that  reason  as  well  the 
trustees  should  be  required  to  transfer  to 
the  sodety  the  legal  title  held  by  them.  As 
a  statement  of  an  abstract  legal  prindple, 
without  refer^ice  to  the  facts  of  a  particu- 
lar case,  there  is  ample  law  to  support  most 
of  the  argument  advanced  on  behalf  of  the 
Colonization  Sodety. 

The  difficulty  arises,  however,  when  an 
attempt  is  made  to  apply  tbese  prlndples  to 
the  facts,  as  they  have  developed  and  exist 
in  tbe  present  case.  In  most  instances  In 
Interpreting  a  trust  courts  endeavor  to  seek 
out  tbe  Intent  of  the  creator  of  the  trust, 
and,  when  it  is  ascertained,  to  give  effect  to 
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It  as  far  as  Is  conq>atlble  wltb  ttte  langaage 
KQipIoyed. 

There  can,  of  course,  be  no  pretense  that 
It  was  the  purpose  of  Mrs.  Donovan  to  trans- 
fer the  entire  corpus  of  the  estate  conveyed 
by  her  to  the  American  Ciolonlzation  Society. 
If  that  had  been  her  Intent,  It  would  have 
been  a  far  simpler  matter  to  acccmipllsh  than 
to  endeavor  to  create  a  trust  of  the  charao 
ter  which  she  did.  So  far  as  any  Intent  upon 
her  part  was  concerned.  It  is  manifest  that 
what  she  had  in  mind  was  the  creation  of  a 
legal  estate,  and  a  beneficial  estate  in  the 
same  property,  but  without  their  coalescing. 
But  Mrs.  Donovan's  purpose  Is  ncft  now  the 
controlling  element  involved  in  this  proceed- 
ing. This  court  has  already  declared  her 
deed  to  be  void  because  transgressing  a  fun- 
damental rule  of  the  policy  of  this  state. 
From  this  It  follows  that  the  petitioner,  the 
American  Colonization  Society,  can  gain  no 
assistance  whatever  from  the  fact  that  it 
was  named  as  beneficiary  in  the  Donovan 
deed,  nor  any  right  accrue  to  it,  legal  or 
equitable,  because  of  that  deed,  and  there- 
fore the  present  contention  of  the  society, 
carried  to  its  logical  result,  would  exclude 
the  American  Oolonizatlon  Society  from  any 
benefit  whatever  because  of  the  deed  of  Mrs. 
Donovan  to  Latrobe  and  Harvey  as  trustees. 

The  deed  did  convey  to  them  a  legal  estate. 
Tbe  vice  of  the  deied  lay  rather  in  the  bene- 
ficial interest  sought  to  be  created  under  it 
Messrs.  Latrobe  and  Harvey  were  not  trus- 
tees by  virtue  of  any  appointment  of  the 
'American  C!olonlzatlon  Society.  If  they  had 
been,  there  would  have  been  more  ground  for 
the  present  contention  of  that  society.  The 
trustees  were  not  in  any  proper  sense  the 
agents  of  the  society.  They  derived  their 
appointment,  their  power  with  regard  to  the 
property,  their  authority  for  its  manage- 
ment, from  Caroline  Donovan,  not  from  the 
society.  Hence  their  possession  of  the  prem- 
ises was  in  no  manner  the  possession  of  the 
petitioning  society.  So  far  as  they  were  ac- 
countable, their  accountability  was  to  the 
court  or  courts  exercising  equity  Jurisdic- 
tion in  the  dty  of  Baltimore,  an  entirely 
different  matter  from  what  would  have  been 
the  case  had  they  derived  their  powers  from, 
and  been  made  accountable  to,  the  American 
Colonization    Society. 

The  cases  of  Lee  v.  O'Donnell,  95  Md.  638, 
52  Atl.  979,  and  Potomac  Lodge  v.  Miller, 
118  Md.  417,  84  Atl.  554,  reUed  on  by  the 
petitioner,  both  turned  on  the  Intent  of  the 
creator  of  the  trust,  which  as  already 
stated,  cannot  be  given  controlling  effect  in 
the  present  case.  The  first  of  these  two 
cases  leads  up,  however,  to  the  other  conten- 
tion of  the  petitioner,  that  the  estate  of  the 
trustees  is  a  bare  legal  title,  without  active 
duties  to  be  performed,  and  that  the  cestui 
que  trust,  or  Individual  or  corporation  which 
had  rec^ved  the  benefit  of  the  trust,  is  en- 
titled to  a  transfer  of  the  legal  title. 

In  the  case  of  Lee  t.  O'Donnell  this  was 


held  to  be  true,  for  the  reason  that  the  sole 
duty  In  that  case  to  be  performed  was  the. 
selection  of  a  house,  and,  when  selected,  the 
house  was  to  vest  in  fee  in  the  children  of 
the  testator.  The  trustee  was  not  instructed 
to  rent  the  property,  or  told  what  use  should 
be  made  of  it 

There  is  a  long  line  of  cases  in  this  state 
dealing  with  the  question  of  coalescing  of 
legal  and  equitable  estates,  by  reason  of  no 
active  duties  to  be  performed  by  the  trus- 
tees. Warner  v.  Sprlgg,  62  Md.  14,  Thomp- 
son V.  Ballard,  70  Md.  10,  16  Atl.  378,  BriU- 
hart  V.  Mlsh,  99  Md.  447,  58  Atl.  28,  Baf^ 
V.  Safe  Dep.  &  Tr.  Co.,  lOO  Md.  141,  69 
Atl.  702,  and  In  re  Hagerstown  Trust  Co., 
119  Md.  224,  86  Aa  982,  are  but  iUustrations 
'of  them. 

[3]  The  case  of  Johnson  v.  Safe  D^.  & 
Tr.  Co.,  79  Md.  18,  28  AU.  890,  in  which  the 
opinion  was  prepared  by  the  late  Chief  Judge 
McSherry,  was  a  case  In  which  under  the 
terms  of  a  will  there  were  created  coestoi- 
slve  legal  and  equitable  estates  tor  the  ben- 
efit of  the  testator's  daughters.  By  the 
terms  of  the  will  the  trustees  were  author- 
ized to  hold  the  prc^erty  and  pay  the  rents 
and  profits  thereof  equally  to  and  tor  the 
benefit  and  use  of  the  daughters.  In  that  ' 
case  the  question  of  the  intent  of  the  testa- 
tor was  largely  controlling  of  the  conclusion 
reached.  If  now  in  the  present  case  we 
could  have  regard  to  the  intent  of  Mrs.  Don- 
ovan, it  will  be  noted  that  the  trustees  w«« 
directed  to  pay  the  net  rents.  The  use  of 
this  expression  "net  rents"  would  carry  with 
It  as  a  necessary  implication  that  it  was  the 
purpose  of  the  grantor  that  the  trustees 
should  continue  to  hold  the  legal  title  of  the 
property,  attend  to  its  upkeep,  and  pay  over 
the  Income  which  remained,  and  that  Is  ex- 
actly what  the  trustees  in  this  case  did.  The 
duties  performed  by  them  cannot  be  charac- 
terized as  nominal  merely.  They  involved 
the  rental  of  some  five  or  six  warehouses, 
attending  to  the  taxes,  insurance,  r^airs, 
the  installation  of  an  elevator,  the  rebuild- 
ing of  a  front  wall,  and  other  similar  duties 
which 'were  more  than  mere  Incidental  re- 
pairs, and  went  to  the  permanent  betterment 
of  the  property,  and  was  reflected  by  the  In- 
crease in  the  rentals  derived  by  them.  In 
so  far  as  the  contention  made  in  the  petiti<» 
now  under  consideration  rests  upon  the  lack 
of  active  duties  to  be  performed,  it  must 
falL 

[4]  It  is  presented  for  the  consideration 
of  the  court  that,  since  the  deed  of  Caroline 
Donovan  has  been  declared  null  and  void,  be- 
cause offending  the  rule  against  perpetuities, 
the  legal  estate^  as  well  as  the  beneficial, 
must  fail.  Such  a  proposition  is  unsupport- 
ed by  the  authorities  in  this  state.  Qrove 
V.  Congregation  of  Disciples  of  Jesus  Christ, 
33  Md.  451;  Gump  v.  Sibley,  79  Md.  165,  28 
Atl.  977;  Trustees  of  Zlon  Churdi  v.  Hllken, 
84  Md.  170,  36  Atl.  9;   Regrats  ▼.  Calvary 
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Chnrcb,  104  Md.  685,  66  AU.  398;  Didcereon 
T.  Eirk.  106  Md.  638,  66  Atl.  494;  MUls  r. 
ZIon  Cbapel,  119  Md.  510,  87  AtL  257;  No- 
Tak  V.  Trastees  of  Orphans'  Home,  123  Md. 
161,  90  Atl.  997,  Ann.  Oas.  1915C,  1067.  In 
eacb  of  the  cases  mentioned  a  conveyance  of 
certain  property  had  been  held  void ;  never- 
theless the  legal  title  in  the  trustees  was  sus- 
tained, for  the  reason  stated  In  Gump  v. 
Sibley,  supra,  that: 

'^he  deed,  even  tt  void,  cocdd  not  b«  leas 
than  color  of  title,  and  the  entry  under  it  would 
oonstitute  adverse  possession  to  the  extent  of 
the  bonndaries  contained  in  it;  and  a  continu- 
ance of  this  possession  for  20  years  would  per- 
fect the  tiUe  against  all  persons  not  under  legal 
disabilities." 

In  all  of  these  cases  the  court  bad  to  deal 
with  the  question  of  the  legal  title,  and  con- 
firmed It  as  being  in  the  trustees,  without 
reference  to  the  effect  on  the  equitable  or 
beneficial  title.  Following  these  cases,  there- 
fore it  is  clear  that  the  title  of  the  trustees 
to  these  several  lots  of  ground  and  improve- 
ments is  unassailable  as  against  all  persons 
not  under  legal  disability. 

It  follows  from  what  has  been  said  that 
the  order  of  the  circuit  court  sustaining  the 
demurrer  to  the  petition  of  the  American 
Colonization  Society,  to  require  a  transfer  to 
it  of  the  legal  title,  and  dismissing  that  pe- 
titloa  will  be  affirmed. 

Na  42.  This  appeal  is  from  the  action  of 
the  court  overruling  the  exceptions  of  the 
Colonization  Societiy  to  certain  items  appear- 
ing in  the  auditor's  account.  The  important 
ones  to  consider  are.  the  objections  now  made 
to  the  allowance  to  the  trustees  of  commis- 
sions at  the  rate  of  10  per  cent,  on  $85,520.- 
51;  to  the  allowance  to  .the  attorneys  for 
the  trustees  of  a  fee  of  $4,000;  and  to  the 
amount  audited,  at  the  suggestion  of  the 
counsel  for  the  trustees,  to  the  American 
Colonization  Society,  $2,074.26.  The  account 
to  which  these  objections  are  made  covers  a 
period  of  13  years,  a  fact  which  must  be  tak- 
en into  consideration  in  passing  upon  these 
exceptions. 

The  appellant  relies  apparently  for  its 
objection  to  the  commissions  on  the  case  of 
Abell  V.  Brady,  79  Md.  94,  28  Atl.  817.  The 
facts  of  that  case  were  quite  different  from 
those  presented  In  this  record.  It  appeared 
there  tliat  the  estate  upon  which  the  trustees 
were  to  receive  comndssiona  was  in  receipt 
of  an  annual  Income  of  approximately  $160,- 
000.  In  this  case  the  commissions  asked, 
and  which  by  the  action  of  the  court  were 
allowed,  were  at  about  the  rate  of  $600  per 
annum  during  the  period  covered  by  the 
account,  or  a  difference  between  $8,000  and 
$600,  per  annum,  as  commissions  to  the  trus- 
tees for  the  service  performed  by  them.  The 
opinion  of  Chief  Judge  Robinson  in  the 
Brady  Case  held,  not  as  a  question  of  law, 
but  as  a  question  of  fact,  that  considering 
the  size  of  the  annual  Income  of  the  estate, 
5  per  cent  thereon  was  a  fair  commission 


to  be  paid  to  the  two  trustees.    In  so  finding 
he  used  tliis  language: 

"It  is  a  matter  largely  in  the  discretion  of  the 
court,  its  reason  and  judgment,  taking  into  con- 
sideration all  the  facts  and  circumstances  sur- 
rounding the  trust." 

In  other  cases  it  has  been  held  that  6  per 
cent,  8  per  cent.,  and  even  10  per  cent  was 
not  an  unreasonable  compensation  to  trustees 
for  the  services  performed. 

[B]  When,  how,  or  by  whom  a  rate  of  10 
per  cent,  as  commissions  to  the  trustees  was 
first  established  in  this  case  does  not  appear, 
but  it  is  shown  tliat  quarterly  statements  of 
account  have  been  regularly  rendered  by  the 
trustees  to  the  American  Colonization  Socie- 
ty, in  which  commissions  were  deducted  at 
the  present  proposed  rate,  and  no  objection 
has  been  raised  to  such  allowance  by  the 
Colonization  Society,  or  any  one  represent- 
ing It,  until  the  statement  of  the  auditor's 
account  herein.  The  trustees  may  have  been 
lax  in  permitting  so  long  a  period  as  13 
years  to  elapse  without  a  statement  of  ac- 
count in  the  court,  but  it  was  within  the 
power  of  the  Colonization  Society  at  any 
time  during  that  period,  by  proper  applica- 
tion, to  have  had  the  trustees  render  to  the 
court  a  statement  of  account  This,  how- 
ever, they  did  not  do,  nor  even  raise  an  ob- 
jection to  this  allowance  when  it  was 
brought  to  its  attention  each  quarter,  by  the 
accounts  furnished  by  the  trustees.  It  would 
be  most  inequitable  now  to  permit  it  to  be 
heard  to  object,  when  by  a  long  continuous 
course  of  condact  the  trustees  had  every  rea- 
son to  believe  that  such  an  sJlowance  was 
entirely  acceptable  to  the  Colonization  So- 
ciety. No  better  condition  of  facts  could  be 
presented  than  is  done  by  this  record  for  the 
application  of  the  maxim,  "Vigilantibus  non 
dormientibus  leges  subveniunt" 

It  will  not  do  to  take  the  total  commis- 
sions allowed  for  a  period  of  13  years,  and 
then,  becanse  they  seem  large^  to  say  that 
the  charge  is  an  improper  one,  when  the 
services  whidi  Iiave  been  rendered  have  ex- 
tended over  the  same  period  of  time,  and 
involved  permanent  betterments  to  the  prop- 
erty, which  have  been  paid  out  of  the  in- 
come instead  of  the  corpus,  with  a  perma- 
nent benefit  to  the  estate  and  a  resultant  in- 
crease of  the  annual  revenue.  During  the 
period  covered  by  the  account  there  has 
been  paid  to  the  American  Colonization  So- 
ciety, tn  the  quarterly  payments  mentioned, 
$41,006.89,  or,  if  we  add  to  this  the  sum  now 
audited  to  it  by  the  present  account,  the  to- 
tal payments  to  that  society  will  be  $43,- 
081.15. 

The  imputation  in  the  brief  of  the  ex- 
ceptant of  the  great  disproportion  between 
the  amount  of  the  rents  collected  and  the 
amounts  paid  over  to  the  society  is  hardly 
warranted  by  the  facts  of  the  case.  Thus 
no  account  is  taken  of  $15,528.08  paid  in 
taxes  and  assessed  street  benefits',  or  of  $&,• 
200.60  paid  for  Insurance^  or  «f  $1,0012.28 
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Pfdd  for  water  rent,  or  $2,273.85  paid  for  Che 
permanent  betterments,  which  total  $24,004.< 
11;  and  If  there  then  be  added  to  this  som 
the  amonnt  paid  to  and  audited  to  the  socie- 
ty there  has  been  expended  from  the  $85,- 
620.51  of  collections  $67,085.26,  which  leaves 
a  difference  of  $18,435.25,  used  In  making  of 
current  repairs  on  the  several  warehouses 
during  a  period  of  13  years,  the  payment  of 
commissions  and  counsel  fees  to  T^lch  the 
estate  has  been  subjected.  When  all  of 
these  elements  ore  taken  Into  consideration, 
as  was  pointed  oat  In  the  case  of  Abell  r. 
Brady,  supra,  should  be  done,  the  allowance 
for  tiie  commissions  Is  not  so  extravagant 
that  this  court  can  say  that  the  circuit  court 
of  Baltimore  city  abused  Its  discretion  In 
overruling  the  exceptions  taken  upon  this 
ground. 

The  counsel  fee,  which  forms  another 
ground  of  exception,  was  of  $4,000.  Some 
comparatively  recent  cases  have  dealt  direct- 
ly with  allowances  of  counsel  fees  under 
somewhat  similar  circumstances,  and  but 
little  need  be  said  beyond  referring  to  them. 
See  Griffith  v.  Dale,  109  Md.  700,  72  Atl.  471, 
and  Taylor  ▼.  Denny,  118  Md.  124,  84  Atl. 
369.  In  the  last  of  these  cases  Judge  Boyd 
reviews  the  adjudicated  cases  In  tills  state 
upon  the  subject  with  his  accustomed  thor- 
oughness and  acumen,  and  after  quoting  at 
considerable  length  from  the  (Gfrlfflth  v.  Dale 
Case  he  says: 

"It  may  be  stated  as  a  general  proposition  that 
the  right  of  a  trustee  to  employ  counsel  and  pay 
him  out  of  the  trust  fund  is  thorouKhly  esttb- 
lished,  when  the  court  can  see  that  it  is  neces- 
sary for  the  proper  administration  of  the  trust 
for  the  trustee  to  have  legal  advice  or  the  aid 
of  an  attorney.  Of  course,  that  right  includes 
cases  where  It  is  neceesary,  or  proper,  for  the 
trustees  to  be  represented  in  court  in  the  de- 
fense of  the  estate,  or  some  part  of  it." 

Ckjunsel  for  the  society  lay  special  empha- 
sis upon  the  fact  that,  when  the  petition  was 
filed  on  behalf  of  the  Donovan  helra,  they  of- 
fered the  trustees  to  undertake  the  conduct 
of  the  case  and  bear  all  the  expenses,  and 
that  therefore  it  was  unnecessary  for  the 
trustees  to  be  represented  by  counsel,  and  at 
all  events  It  was  unnecessary  for  them  to  be 
so  represented  upon  the  appeals  which  were 
taken  to  this  court.  While  conceding  the  val- 
ue of  the  services  rendered  by  the  counsel  to 
the  trustees,  the  intimation  is  that  the  trus- 
tees should  regard  the  employment  as  in  the 
nature  of  a  luxury,  to  be  paid  for  out  of  the 
private  purse  of  the  trustees,  and  not  charge- 
able against  the  Income  or  corpus  of  the  es- 
tate ia  their  hands.  It  must  be  borne  In 
mind  in  considering  this  exception  that  the 
employment  of  counsel  and  the  taking  of  an 
appeal  by  the  trustees  had  received  antecedent 
authorization  by  the  court  in  which  Jurisdic- 
tion was  being  exercised  over  the  fund. 

In  their  petition  the  heirs  of  Mrs.  Donovan 
endeavored  to  entirely  break  down  and  de- 
stroy the  trust  which  she  had  attempted  to 
oreftte,  to  dlsposBees  the  trustees^  and  to  se- 


cure to  themselves  the  property  which  bad 
been  conveyed  by  her  deed.  Under  such  dr- 
cnmstances  it  was  not  only  proper  but  the 
plain  duty  of  the  trustees  to  avail  themselves 
of  apt  legal  means  to  sustain  the  then  ex- 
istlng  trust  Not  to  have  done  so  would  hav* 
been  a  dereliction  of  duty  upon  their  part. 
It  was  not  merely  a  contest  between  two  par- 
ties to  settle  their  rights  Inter,  sese,  but  one 
which  had  for  Its  object  the  annihilation  of 
the  trust  In  toto.  Nor  at  that  time  was  it  pos- 
sible for  the  trustees  to  know  what  might  be 
the  attitude  of  persons  claiming  to  be  inter- 
ested In  the  property,  nor  even  who  might 
ultimately  be-  held  entitled  to  the  property. 
Such  a  claim  might  ^ven  extend,  as  does  that 
of  the  present  petitioner,  the  American  Col- 
onization Society,  to  the  destruction  of  the 
trust,  and  the  apprc^rlatlon,  not  merely  ot 
the  Income  of  the  estate,  but  the  corpus  as 
well.  As  to  all  parties,  therefore,  the  trus- 
tees had  a  clear  duty  to  perform,  which  could 
only  be  performed  by  the  aid  of  able  and  ex- 
perienced counsel. 

The  case  of  WarburtMj  y.  Robinson,  118 
Md.  24,  77  Atl.  127,  cited  by  the  appeUant  In 
this  appeal.  Is  hardly  in  point,  as  the  appeal 
In  that  case  was  dismissed  for  technical  rea- 
sons, Incident  to  the  delay  In  the  transmis- 
sion of  the  record,  and  the  facts  disclosed 
in  the  record  were  entirely  dissimilar  from 
those  appearing  In  this  case. 

No  more  delicate  duty  Is  ever  presented  to 
a  court  to  perform  than  the  determination  of 
what  Is  a  reasonable  counsel  fee  to  be  allow- 
ed. Much  necessarily  d^ends  upon  the  dr* 
cumstances  of  each  particular  case.  In  this 
case  we  have  the  certificates  of  four  members 
of  the  bar  of  recognized  ability  and  high 
standing  as  to  the  proper  fee  to  be  allowed. 
As  opposed  to  this  is  an  attempt  to  Invoke  a 
rule  of  the  Baltimore  city  court  to  the  effect 
that,  the  case  having  been  set  for  hearing  on 
bill  and  answer,  the  allegations  of  the  an- 
swer, not  being  controverted  by  evidence,  are 
to  be  taken  as  true,  end  for  that  reason  any 
claim  for  a  fee  chargeable  against  the  fund  in 
the  hands  of  the  trustees  should  be  disallow- 
ed.   This  objection  is  entirely  technical 

[6}  Some  of  the  evidence  taken  at  the  hear- 
ing was  Intended  to  support  the  appellant's 
contention  that  it,  through  Its  chosen  attor> 
neys,  took  the  lead  In  the  contest  But  It  is 
not  perceived  how  any  Injury  wlU  be  done 
to  either  party  by  taking  the  record  as  It  Is, 
and  considering  both  the  testimony  and  the 
certificate  of  counsel.  The  services  rendered 
Involved  at  least  two  bearings,  one  of  them 
quite  lengthy,  before  the  circuit  court,  and 
the  argument  of  two  appeals  In  this  court. 
While  the  fee  allowed  seems  large.  Its  rea- 
sonableness and  propriety  must  depend  upon 
the  amount  of  labor  which  the  conduct  of  the 
litigation  In  which  the  services  were  rendered 
entailed.  As  compared  with  the  allowances 
which  have  been  approved  in  the  Heating  Co. 
V.  WhlteJock,  120  Md.  408,  87  Atl.  820,  TlUe 
Co.  v.  Butdettei,  104  Md.  871.  66  Aa  341.  and 


Digitized  by 


Google 


N.HO 


CROWTHEB  V.  WHITX  MOtTNTAIK  PREEZBR  00. 


126 


the  case  of  Frledenwald  ▼.  Burke,  123  Md. 
611,  91  AU.  461,  tbe  allowance  of  the  fee  was 
not  so  excesslTe  as  to  amonnt  to  an  abuse  ot 
the  discietlon  which  rests  with  the  trial  court 
In  such  cases. 

Tlie  order  from  which  this  appeal  Is  taken 
wUl  accordingly  be  affirmed. 

Objection  was  made  by  tbe  cotmsel  for  the 
American  Colonization  Society  to  the  Incorpo- 
ration Into  the  record  In  this  case  of  certain 
papers.  There  Is  but  one  of  those  papers 
mentioned  In  the  memorandum  which  was  in 
tftct  so  incorporated,  namely,  the  colloquy  be- 
tween counsel  and  the  court,  which  is  atr 
tached  to  and  preceded  the  testimony  in- 
cluded in  the  record.  It  Is  impossible  to  ac- 
cept the  view  presented  by  tbe  solicitor  for 
tbe  American  C!olonization  Society.  Tbe  evi- 
dent purpose  of  the  coUoquy  was  to  clarify 
and  narrow,  as  closely  as  possible,  tbe  Issues 
to  be  presented  to  the  court  That  was  in 
large  measure  accomplished,  and  has  been  of 
most  material  assistance  to  the  court  in  dis- 
posing of  the  present  appeaL  The  cost  of  its 
Inclnslon  will  therefore  be  treated  as  part  of 
the  costs  of  these  cases. 

Orders  appealed  from  afflnned  in  Nos.  40, 
41,  and  42,  and  appeal  In  No.  43  dismissed; 
the  costs  to  be  paid  by  the  trustees  out  of  the 
income  now  In  their  hands. 


(79  N.  H.  «S) 

OROWTHER  T.  WHITE  MOUNTAIN 
rREEZER  CO. 

(Snpreine  Court  of  New  Hampshire.    Hillsbor- 
ough.    June  29,  1918.) 

1.  Masteb  and  Servart  <8=>286(10)— InjTCTT 
TO  Servant— Defectivb  Sawino  IIachink— 
JtiRT  Question. 

In  employi's  action  for  negligence,  the 
question  or  whether  sawing  machine  on  which 
employ^  worked  was  defective  at  time  of  Injury 
was  for  jnry,  where  jury  bad  viewed  machine  in 
same  condition  as  at  time  of  injury. 

2.  Appeal  and  E^bob  «=9930(1)— Rktixw— 
Verdict. 

In  reviewing  sufficiency  of  evidence  to  sup- 
port a  verdict  (or  plaintiff,  evidence  will  be  con- 
strued most  favorably  for  the  plaintiff. 
8.  Masteb  and  Sebvant  «=>278(6)  —  Injtjbt 
TO  Servant  —  Defectitb  Machine  —  Snnn- 

OIKNOT  OF  ETIDKNOK. 

In  employe's  action  for  injuries  caused  by 
defective  sawing  madiine,  evidence  held  suffi- 
cient to  support  jury  finding  that  machine  was 
defective  at  time  of  injury. 
4.  Appbai,  ai^d  Ebbob  «=>1060<1)— Review— 
Habuutss  ISbbob. 

lu  employe's  action  for  injuries  caused  by 
defective  sawing  machine,  on  which  two  saws 
were  used,  testimony  that  one  saw  ran  well  and 
the  other  badly  was  harmless,  where  witnesses 
eoold  not  remember  which  saw  was.  on  machine 
on  day  of  accident. 

Exceptions  from  Snperior  Coort,  HiUsbor- 
•ogh  County;  Marble,  Judge. 

Action  by  William  Crowther  against  the 
Wlilte  Moontain  Freeser  Company.  Verdict 
for  plalntifT,  and  defendant  excepts.  Excei>- 
tions  overruled. 


Case  for  negUgence,  brongbt  under  the 
Ehnployers^  Inability  and  Workmen's  Com- 
pensation Act  (Lews  1911,  c.  163),  to  recover 
damages  for  Injuries  received  while  splitting 
blocks  on  a  splitting  saw  in  defendant's  mill. 
The  defendant  had  not  accepted  the  provi- 
sions of  the  act.  Trial  by  Jury,  and  verdict 
for  the  plaintifF.  The  Juiy  took  a  view  of 
the  sawing  machine  on  which  the  plaintiff 
was  Injured.  The  plain tUTs  claim  is  based 
upon  lack  of  proper  instructicms  and  that  the 
sawing  machine  upon  which  he  worked  was 
defective.  Tbe  defendant  excepted  to  the 
submission  to  the  Jury  of  the  latter  question,' 
and  to  the  portion  of  the  diarge  relating 
thereto.  The  defendant  excited  to  evidence 
of  tbe  jplalntlff  referring  to  the  defective  «»!- 
ditlon  of  the  sawing  machine. 

Doyle  &  Lncler,  of  Nashua  (A.  7.  I/uder, 
of  Nashua,  orally),  for  plaintiff.  Streeter, 
Demond,  Woodworth  ft  Sulloway,  of  Concord 
(Jonathan  Piper,  of  Concord,  orally),  for  de- 
fendant. 

PLUMMBR,  J.  The  defendant's  excep- 
tions to  the  action  ot  the  court  in  submitting 
to  the  Jury  the  Issue  as  to  whether  the  saw- 
iug  machine  was  defective,  and  to  the  charge 
of  the  court  relating  thereto,  raise  the  ques- 
tions for  determination  whether  there  was 
any  evidoice  upon  which  the  Jnry  could  find 
that  the  machine  was  defective,  and,  if  so, 
did  Uiat  defect  cause  or  contribute  to  cause 
tbe  accident?  It  is  claimed  by  the  plaintiff 
that  the  saw  arbor  of  the  sawing  machine  at 
tbe  time  of  the  accident  was  so  loose  In  its 
bearings  that  the  saw  did  not  run  true  and 
even,  but  wabbled  to  such  an  extent  as  to 
render  it  defective,  and  that  such  defect  was 
iostrumentai  in  causing  his  injury. 

The  evidence  of  the  officers  of  the  defend- 
ant showed  tliat  an  eighth  of  an  inch  play 
of  the  saw  arbor  in  Its  bearings  was  too 
much ;  that  with'  such  an  amonnt  of  play  tbe 
saw  would  not  go  so  steady  and  would  be 
more  likely  to  bind.  While  they  did  not  ad- 
mit that  the  aaw  wabbled,  the  character  of 
tlieir  testimony  was  such  that  It  had  some 
tendency  to  prove  that  it  did.  At  the  view 
of  the  machine  taken  by  the  Jury,  it  appear- 
ed that  the  saw  arbor  was  so  loose  that  it 
eoald  be  lifted  up  in  its  bearings  until  it 
rattled  up  and  down.  The  machine  was  in 
the  same  condition  at  the  time  of  the  acci- 
dent as  it  was  vrhea  the  view  was  taken.  The 
plaintiff  testified  that  he  was  sawing  a  block 
eight  inches  in  length,  holding  It  In  a  verti- 
cal poeition,  and  that  the  accident  occurred 
as  follows: 

"Q.  Well,  tell  the  jury  what  happened.  A. 
Why,  I  just  pushed  tbe  block  up  to  the  saw, 
when  there  was  a  jarring  sound,  and  the  saw 
stopped,  and  then  started  again,  and  all  I  could 
see  was  blood.  Q.  State  whether  or  not  tbe 
saw  did  anything  to  that  block  that  you  were 
holding,  except  to  cut  it    A.  Why,  I  have  an 
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i(]ea  that  It  must  have  twitched  it  into  the  saw- 
mast  have  twitched  it  around  into  the  saw." 

It  is  doubtful  if  the  Jury  could  find  afflrma- 
tively  on  the  issues  here  presented  upon  the 
oral  evidence  In  the  case,  but  that  supple- 
mented by  the  evidence  furnished  at  the  view 
might  warrant  such  a  finding. 

[1]  The  defendant  contends  that  the  Jury 
would  not  have  sufficient  knowledge,  without 
expert  testimony,  to  determine  that  the  saw- 
ing machine  was  defective,  or  that  a  defect 
sacti  as  claimed  would  contribute  to  cause 
the  accident.  We  do  not  thinlc  this  conten- 
ticm  Is  tenable.  Sawing  machines  are  not 
Intricate  or  complicated  in  their  construction 
or  operation,  and  they  are  in  common  use  In 
nearly  every  community.  The  Jury,  com- 
posed of  intelligent,  experienced  men  taken 
from  the  ordinary  walks  of  life,  and  engaged 
in  various  pursuits,  would  have  a  goaeral 
knowledge  of  the  use  and  operation  of  sawing 
machines.  Th,e  view  may  have  furnished  a 
vital  part  of  the  evidence,  and  apparently 
did.  This  court  does  not  know  how  strong 
and  convincing  that  evidoice  was;  but  the 
Jury  were  fully  informed  of  its  character,  and 
therefore  this  is  peculiarly  a  case  where  their 
Judgment  and  experience  should  be  invoked 
to  determine  the  issues  Involved.  Lyman  v. 
Railroad,  66  N.  H.  200,  20  AtL  976, 11  L.  R.  A. 
364 ;  Whltdier  v.  Railroad,  70  N.  H.  242,  248, 
46  AQ.  740. 

[2-4]  Construing  the  evidence  most  favor- 
aJ»ly  for  the  plaintiff  (Lyman  v.  Railroad, 
supra)  It  cannot  be  said  that  there  was  no 
evidence  upon  whldi  the  Jury  could  find  for 
the  plaintiff.  Two  of  the  men  employed,  the 
defendant's  employes  who  worked  cm  the  saw 
were  called  by  the  plaintiff  and  allowed  to 
testify.  Their  testimcmy,  in  substance,  was 
that  there  were  two  saws  used  upon  the  saw- 
ing macbine,  one  being  used  while  the  ottx&r 
was  sharpened,  that  one  of  them  ran  well 
and  the  other  badly  and  that  the  one  which 
run  badly  would  bind  and  wabble.  But  they 
could  not  rem^nber  which  saw  was  on  the 
machine  on  the  'day  of  the  accident  One  of 
them,  however,  stated  that  he  sawed  a  few 
blocks  that  day,  and  that  the  saw  did  not 
bind,  and  he  had  no  trouble  with  It  then.  To 
this  evidence  the  defendant  excepted.  The 
evidence  of  one  of  these  witnesses  was  imma- 
terial for  any  purpose.  It  was  clear  that  he 
did  not  remember  which  saw  was  on  the  ma- 
chine on  the  day  of  the  accident,  and  he  made 
no  statement  that  would  warrant  any  infer- 
ence as  to  whether  the  saw  that  run  well  or 
badly  was  in  use.  His  evidence  was  value- 
less for  either  party.  The  testimony  of  the 
other  witness  was  immaterial,  so  far  as  fur- 
nishing any  proof  that  would  aid  the  plain- 
tiff in  securing  a  verdict  On  the  other  hand, 
It  did  tend  to  prove,  as  claimed  by  the  defend- 
ant in  its  brief,  that  the  saw  which  run  well 
was  on  the  machine  at  the  time  of  the  acci- 
doit    It  cannot  l>e  asserted  that  this  evi- 


dence was  prejudicial  to  the  defendant,  for 
it  furnished  some  proof  to  sustain  its  claim, 
and  none  to  st4>port  that  of  the  plaintiff.  This 
exception  does  not  afford  any  ground  for  dis- 
turbing the  verdict.  Parsons  v.  Wentworth, 
73  N.  H.  122,  69  Aa  623 ;  Bunker  v.  Man- 
chester Real  Estate  &  Mfg.  Oa,  75  N.  H.  131, 
71  AtL  866;  Proctor  v.  Blancbard,  75  N.  H. 
186,  72  Aa  210. 

An  exception  of  the  defoidant  bearing  up- 
on the  rights  of  the  plaintiff,  if  he  were  found 
to  be  a  volunteer  at  the  work  he  was  engaged 
in  at  the  time  y>f  the  accldMtt,  has  not  been 
referred  to  in  the  defendant's  brief  or  oral 
argument,  and  Is  not  understood  to  be  relied 
upon. 

EJxceptions  OTerruled.    All  ctmcurred. 


cn  N.  H.  ») 
BARRETTS  v.  CASUALTY  CO.  OF  AMERI- 
CA et  al. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   June  29, 1918.) 

1.  INSUKAITCE   «=»128(1)    —   PBEI.naNABT   IH- 
STJRANCE— "Co  VBB." 

Where  emtdoyer,  applying  for  employers'  lia- 
bility insurance,  was  advised  by  insurer's  au- 
thorized geoeral  agent  that  insurer  would  "cov- 
er" him,  he  was  insured  against  Uability  for 
accidents  to  his  employes  for  a  time  at  least; 
for  by  the  term  "cover"  it  was  intended  that  the 
company  would  protect  the  applicant  and  insure 
him  against  liability  to  his  employes  for  all  in- 
juries they  might  sustain  which  were  caused  by 
the  usual  and  ordinary  risks  of  the  business 
named  in  the  application  unless  and  until  the 
company  notified  him  that  it  declined  to  under- 
write them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oover.l 

2.  InsuBANCE  «=s>14S— Ofsration  of  Policy 
—Estoppel. 

Where,  after  applicant  for  employers'  liabil- 
ity insurance  had  been  advised  by  insurer  that 
it  would  "cover"  him,  the  insurer's  local  agent, 
in  delivering  the  policy,  gave  insured  to  under- 
stand that  the  policy  protected  him  from  all  lia- 
bility to  employes,  and  insured  did  not  read  the 
policy  at  that  time,  insurer  was  estoi^ed,  when 
an  employ^  was  killed  riding  on  a  material  hoist, 
an  ordinary  risk  of  insured  s  business,  to  set  up 
that  the  policy  in  fact  excepted  risks  of  such 
character. 

Transferred  from  Superior  Goart,  HUls- 
borougb  County ;  Allen,  Judga 

Bill  In  eqtdty  by  Louise  Barrette,  adminis- 
tratrix, against  the  Casualty  Company  of 
America  and  another.  Decrees  in  favor  of 
plaintiff  and  defendant  Dobray  against  the 
Casualty  Company,  and  the  Casualty  Com- 
pany excepted.  Transferred  from  superior 
court.    Exceptions  overruled. 

Bill  in  equity.  Hearing  by  Oie  court  De- 
crees for  the  plaintiff  and  for  the  defendant 
Dnbray.  The  plaintiff's  intestate,  who  was 
one  of  Dubray's  employes  was  killed  October 
2,  1916,  by  the  fall  of  a  hoist  or  elevator  oa 
whldi  be  was  riding,  and  she  has  recovered 
a  Judgment  against  him,  which  she  is  seek- 
ing to  enforce  against  the  defendant  company 
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In  tblB  proceeding.  Dobray  applied  to  the 
company  for  Insurance  against  liability  to 
his  employes  in  April,  1915;  bat  the  policy, 
whlCb  was  issued  a  month  later,  excepted 
risks  like  the  one  in  question  from  its  opera- 
tion. The  court  found  the  company  was 
estopped  to  deny  that  the  policy  covered  this 
risk,  and  the  company  excepted. 

^la^gart,  nVyman,  McUine  &  Starr,  of 
llanchester  (L.  B.  Wyman,  of  Manchester, 
orally),  for  plaintiff.  Streeter,  Demond, 
Woodworth  &  Sulloway,  of  Ooncord,  and 
Gyprean  J.  Belanger,  oC  Manchester  (Jona- 
than Piper,  of  Concord,  orally),  for  defend- 
ants. 

YODNO,  J.  [1]  Dubray,  who  had  contrartr 
ed  to  take  down  an  old  building  and  erect  a 
new  one,  applied  to  the  defendant  company's 
local  agent  for  Insurance  against  ll&bilily  to 
his  employes  while  doing  this  work.  The 
local  agent  transmitted  his  application  to  the 
company's  general  agent,  who  informed  him 
(the  local  agent)  that  the  company  would 
"cover"  Dubray.  By  that  was  Intended  that 
the  company  would  protect  Dubray  or  Insure 
him  against  liability  to  his  employes  for  all 
injuries  they  might  sustain  which  were  caused 
by  the  usual  and  ordinary  risiks  of  the  busi- 
ness named  in  the  application,  unless  and 
until  the  company  notified  him  (Dubray)  that 
It  declined  to  undOTwrite  them.  The  court 
has  found  that  the  general  agent  had  author- 
ity to  make  this  agreement,  and  that  the  risk 
incident  to  using  a  material  hoist  is  one  of 
the  usual  and  ordinary  risks  of  the  business. 
Dubray,  therefore,  was  Insured  against  liabil- 
ity for  accidents  to  his  employes  for  a  time 
at  least.  Whether  this  Insurance  had  termi- 
nated at  the  time  pf  the  accident  in  question 
depends  on  whether  the  delitery  of  the  policy 
was  notice  to  Dubray  that  the  company  de- 
clined to  underwrite  the  risk  incident  to  his 
employes'  riding  on  a  material  hoist,  for  no 
one  contends  that  the  company  did  anything 
else  to  notify  him  of  that  fact,  and  the  court 
has  found  that  he  did  not  read  the  policy 
until  after  the  accident  The  test  to  deteiv 
mine  whether  the  delivery  of  the  policy  was 
snch  notice  is  to  inquire  whether  he  was  In 
f&nlt  for  not  reading  It 

[2]  In  other  words,  the  questions  of  law 
raised  by  the  company's  exceptions  to  the 
court's  finding  that  it  is  estopped  to  deny  it 
Insured  Drdiray  against  liability  for  the  ac- 
cident in  question  are  whether  there  is  any 
evidence  to  warrant  the  court's  finding  (1) 
that  the  company  was  in  fault  for  not  notify- 
ing him  that  it  would  not  underwrite  the 
risk  in  question ;  and  (2)  that  he  was  not  in 
fault  for  not  ascertaining  It  The  evidence 
relevant  to  the  first  issue  tends  to  the  con- 
cluslon  that  the  company  did  absolutely  noth- 
ing to  notify  Dubray.  The  evidence  relevant 
to  the  second  issue  tends  to  the  conclusion 
that,  when  the  company's  local  agent  deliver- 
ed the  policy,  he  gave  Dubray  to  understand 


that  It  protected  him  from  all  liability  to  his 
employds  while  he  was  doing  the  work  in 
question.  It  cannot  be  said  that  Dubray  was 
in  fault  for  relying  on  the  agenf  s  representa- 
tion, or  that  the  ordinary  man  in  his  situa- 
tion would  have  read  the  policy  to  ascertain 
whether  it  evidenced  the  contract  he  made 
with  the  company;  and  there  is  no  rule  of 
law,  written  or  unwritten,  which  provides 
dther  In  terms  or  by  reasonable  implication 
that  one  who  buys  Insurance  Is  bound  by  the 
terms  of  a  policy  the  company  subsequently 
delivers  to  him,  both  when  It  does  and  when 
It  does  not  evidence  the  contract  he  made 
with  it  In  other  words,  the  evidence  war- 
rants the  findings  that  the  company  was,  and 
that  Dubray  was  not.  In  fault  for  his  not 
knowing  of  the  exception  in  the  policy,  and 
these  findings  warrant  the  further  finding 
that  the  company  is  estopped  to  deny  that  it 
insured  Dubray  against  liability  to  the  plain- 
tiff for  the  death  of  her  Intestate. 
BxceptloDS  overruled.    All  concurred. 

''^'^'"''^  (79  N.  H.  W) 

EOOKWELIi  V.  HUSTIS. 

HOLDEN  T.  SAMB. 

(Supreme  Coart  of  New  Hampshire.    HillBbor- 
ough.    Jmie  29,  1918.) 

1.  Tbiai,  «=>166— MonoR  fob  Nonsuit— Ef- 

IBOT. 

On  motion  for  nonsuit,  where  several 
grounds  for  recovery  are  argued,  if  one  of  them 
U  suflSdent,  the  others  need  not  be  conBidered. 

2.  Masteb  and  Sebvant  «=9228(1)— Injuries 
TO  Servant^-E^derai,  Euflotsrs'  Liabiu- 
TT  Act— Fbixow-Sebvant  Doctrine. 

In  an  action  under  the  federal  Employeni' 
liability  Act  (U.  S.  Comp.  St.  1916,  §i  8657- 
8665)  for  injuries  to  a  servant,  the  fellow-serv- 
ant doctrine  has  no  application. 

3.  Master  and  Servant  «=3>278(18)— Inju- 
ries TO  Sbrvant  —  Negugencb  —  Evi- 
dence. 

Evidence  Tield  to  warrant  finding  that  fore- 
man in  charge  of  section  crew  was  guilty  of  neg- 
ligence proximately  contributing  to  plaintiff's  in- 
juries. 

4.  Master  and  Servant  «=>27(K13)  —  Inju- 
ries TO  Sebvant— Evidence— ADMissiBiiy- 
iTT— Custom. 

In  action  for  injuries  when  section  hand  wax 
drawn  under  wheels  of  motor  car,  derailing  the 
car  and  injuring  other  servants,  evidence  that 
the  company  haa  other  cars  with  smaller  wheels, 
which  would  not  draw  men  under  them,  was 
competent,  not  to  show  custom,  but  to  show  the 
company's  knowledge  that  the  car  in  question 
was  not  reasonably  safe. 

Transferred  from  Superior  Court,  Hillsbor- 
ough County;    Marble,  Judge. 

Two  actions,  by  Dearborn  S.  Rockwell  and 
by  Henry  Holden,  against  J.  H.  Hustls,  re- 
ceiver of  Boston  &  Maine  Railroad.  The  cas- 
es were  tried  together,  and  resulted  in  ver- 
dicts for  plaintiffs,  and  a  denial  of  defend- 
ant's motions  for  nonsuit  and  directed  ver- 
dict, subject  to  exceptions.  Cases  transfer- 
red; exceptions  overruled;  Judgments  on 
verdicts. 
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IM  ATLANTIO  SIKPOBTEB 


Qf.H. 


Doyle  ft  Iivder,  of  Nashua  (A.  J.  Loder,  of 
Naabaa,  orally),  for  plalntUTa.  Jones,  War* 
ren,  Wilson  ft  Manning,  of  Manchester  (Geo. 
H.  Warren,  of  Manchester,  orally),  for  de- 
fendant 

WALKER,  J.  The  evidence  tended  to 
show  the  following  facts:  The  plaintiffs  were 
employed  by  the  defendant  as  section  hands, 
and  were  engaged  in  that  etuployment 
when  they  received  the  injuries  on  account  of 
which  these  suits  were  brought  They  were 
riding  upon  a  motor-driven  section  car  with 
six  other  employ^,  and  on  accoant  of  the  size 
of  the  car  they  were  obliged  to  sit  dose  togeth- 
er upon  a  narrow  seat  running  lengthwise  of 
the  car,  four  facing  in  one  direction  and  four 
In  the  other.  Upon  the  floor  were  various  tools 
used  by  them  in  their  work,  which  prevented 
them  from  placing  their  feet  firmly  upon  the 
floor.  There  was  an  iron  rail  two  or  three 
Indies  high  upon  the  sides  of  the  car,  up- 
on which  they  put  their  feet  to  support  them- 
selvea.  The  car  was  going  at  the  rate  of  10  or 
12  miles  an  hour  on  a  curve  in  the  track  of 
about  four  degrees.  One  of  the  men,  Thomp- 
son by  name,  who  was  sitting  at  the  front  end 
of  the  car  on  the  left-hand  side,  for  some  rea- 
son lost  his  balance,  his  feet  came  in  contact 
with  the  forward  wheel  of  the  car,  and  he  fell 
or  was  drawn  under  the  wheel,  which  passed 
over  his  body,  Inflicting  fatal  injuries.  As  a 
result  the  car  was  derailed,  and  the  other 
men  were  thrown  from  the  car.  In  this  way 
the  plaintiffs  received  their  injuries. 

[1,  2]  Several  grounds  upon  which  a  reoor- 
ery  is  sought  have  been  argued.  But  upon  a 
motion  for  a  nonsuit  if  one  of  them  is  in  law 
suffldent,  the  others  need  not  be  considered. 
No  exceptions  were  taken  to  the  charge  of  the 
court  The  dalm  Is  made  that  the  foreman 
of  the  crew  who  operated  tiie  car  managed  it 
In  a  negligent  manner,  which  caused  Thomp- 
son to  be  thrown  or  puUed  under  the  wheel, 
and  consequently  that  his  negligence  was  the 
proximate  cause  of  the  plaintiffs'  injuries. 
As  It  Is  conceded  that  the  action  is  governed 
by  the  federal  statute  (Act  April  22,  1908, 
C.  149,  35  U.  S.  Stat  65  [17.  S.  Comp.  St 
1016,  U  8667-8666])  the  fdlow-servant  doc- 
trine has  no  application.  Topore  v.  Railroad, 
78  N.  H.  311,  100  AtL  163.  The  contention 
of  the  defendant  is  that  there  is  no  suffldent 
evidence  of  negligence  by  the  foreman  In  op- 
erating the  car. 

[3]  An  examination  of  the  evidence  leads 
to  the  oondnskm  that  the  Jury  were  warrant- 
ed in  finding  ttiat  the  plainturs  injuries  were 
due  in  part  at  least  to  the  foreman's  negll- 


gmoe.  It  is  not  disputed  that  niompson't 
fail  or  sliding  out  onto  the  whed  occurred 
when  the  foreman  dther  Inereased  or 
decreased  the  power.  It  was  also  in 
evidence  that  at  that  Instant  of  time  the 
car  "Jumped,"  or  "twisted,"  or  "lurched,"  and 
that  that  sudden  movement  threw  Thomp- 
son off.  This  evidence,  in  view  of  the  drcooif- 
Btances,  is  amply  suffldent  to  accoant  for  the 
acddent 

Rut  it  is  necessary  to  consider  whether  the 
foreman  was  negligent  in  the  way  he  man- 
aged the  car.  It  seems  to  have  been  his  cus- 
tom, known  by  the  other  section  men,  to  re- 
duce the  speed  before  or  at  the  time  of  readi- 
Ing  the  curve,  while  in  this  instance  he  was 
half  way  around  the  curve  when  he  regulated 
the  speed.  It  was  an  unusual  place  for  him 
to  perform  that  act  the  men  were  not  antld- 
patlng  he  would  attempt  it  at  that  place,  and 
the  Jury  may  have  believed  that  it  was  a  dan- 
gerous thing  to  do — sudi  a  thing  as  reastmably 
prudent  men  would  not  do  upon  a  curvature 
of  that  character.  While  the  speed  of  the  car 
may  not  have  been  excessive,  it  was  compe- 
tent for  the  Jury  to  find  that  it  was  suffl- 
dent at  that  place,  when  changed  by  the 
foreman  by  increasing  or  decreasing  the  pow- 
er, to  cause  the  car  to  suddenly  sway  and 
throw  Thompson  upon  the  whcd.  Further 
evidence  of  negligence  was  unnecessary  to 
support  the  verdlcta  Boucher  v.  Larochelle^ 
74  N.  H.  483,  68  AU.  870,  15  L.  R.  A.  (N.  S.) 
416;  GastcmU  v.  Itailroad,  78  N.  H.  848,  100 

AtL  eoi. 

[4]  Subject  to  exception,  the  plaintiff  intro- 
duced evidence  that  upon  another  line  of  its 
road  12  motor  cars  were  In  use  in  which  the 
wheels  did  not  extend  above  the  floor  of  the 
car,  as  they  did  in  the  car  in  question,  and 
that  for  that  reason  they  would  not  carry  or 
pull  one  under  the  car,  whose  feet  happened 
to  reach  over  the  side  of  the  car.  The  evi- 
dence was  not  Introduced  to  prove  a  custom 
of  railroad  companies  to  use  cars  of  that  con- 
struction, as  argued  by  the  defendant,  but  to 
prove  the  knowledge  of  the  defendant  that 
the  car  the  plaintiffs  were  employed  to  use 
was  not  a  reasonably  safe  oar,  and  that  the 
defendant  was  negligent  in  this  respect  The 
competency  of  the  evidence  cannot  be  donbt- 
ed.  Warbnrton  v.  Company,  75  N.  H.  682,  72 
Atl.  826. 

Other  exceptions  to  the  evidence  are  with- 
out merit  and  do  not  require  extended  consid- 
eration. 

Bxceptians  overruled;  jodgmeot  on  tbs 
verdicts.   AU  ooncnmd. 


Digitized  by 


Google 


N.J.) 

(«  N.  ;.  Bq.  tM) 

THOMSON  MAOH.  CO.  v.  BROWN  et  aL 

(Court  of  ChanceiT  of  New  Jersey.    July 

U,  191&) 

1.  Injunction      «=»136(2)   —  TsztXtariAvr 

In  JVN  CTION — StbIKEKS— BOTCOTT. 

A  preliminaiy  injunction  will  be  issued  re- 
straining strikers  from  denominating  employer 
as  "unfair  to  iabor"  and  its  employes  as 
"scabs"  by  means  of  a  posted  placard,  cards 
banded  out  to  prospective  employes,  and  com- 
munications to  users  of  tbe  machine  manu- 
factured by  employer  and  to  labor  unions  whose 
members  work  thereon  and  in  repair  thereof. 

2.  Injunction     «=>136(S)— Pbeliminabt  In- 

JTJNCTION — GBOUNDS  FOB  DENIAL— LiACK   OF 
INJUBT  TO  COMFI.AINANT. 

A  preliminary  Injunction  win  be  issued  re- 
straining strikers  from  continuing  to  commit 
illegal  acts  in  the  prosecution  of  the  strike, 
where  continuance  tiiereof  would  undoubtedly 
injure  employer,  although  at  the  time  of  the  is- 
suance of  the  injunction  no  actual  injury  had 
been  done. 

8.  Injunction  «=»22  —  Pbeliminaby  In- 
junction—Gboundb  FOB  Denial. 
Ah  injunction  restraining  continuance  of  un- 
lawful practice*  by  strikers  will  not  be  denied 
because  of  4^e  discontinoance  of  such  practices 
shortly  before  issuance  of  Injunction,  where, 
strike  still  being  in  progress,  recurrence  of  un- 
lawful acts  is  probable. 

i.  iNJUNcnow      ®=s>21  —  Pbgluiinaby  In- 
junction—Stbikebs — Grounds     fob     De- 
hand — Refubai,  of  Eufloteb  to  Mediate. 
Equity  will  not  deny  issuance  of  injunction 
restraining  continuance  of  unlawful   practices 
by  strikers  because  of  refusal  of  employer  to 
mediate. 

Suit  by  the  Thomson  Machine  Company 
against  Harrey  W.  Brown  and  others.  Ap- 
plication by  complainant  for  preliminary 
Injunction  pending  the  suit.  Injunction 
granted. 

Addison  Ely,  Jr.,  of  Rutherford,  for  comr 
plalnant  .Harry  TJnger,  of  Newark,  for  de- 
fendants. 

IiANE,  V.  C.  (orally).  The  application  Is 
for  a  preliminary  injunction  restraining, 
pending  the  suit,  respondents,  some  of  whom 
are  striking  employ^  of  complainant  and 
others  members  of  Intematiobal  Association 
of  Machinists,  a  labor  union,  from  commit- 
ting unlawfali  acts  In  connection  with  a 
strike  which  has  been  on  at  the  plant  of  com- 
plainant since  December,  1917.  That  some  of 
the  acts  committed  by  respondents  were  un- 
lawful Is  undoubted.  They  maintain  In  close 
proximity  to  the  plant  of  complainant  a 
tthanty  upon  which  are  placarded  posters 
calling  attention  to  the  strike,  denominating 
complainant  as  "imfalr  to  labor,"  and  refer- 
ring to  employes  of  complainant  as  "seabs." 
There  was  also  posted  upon  the  shanty  a 
black  list  containing  the  names  of  those  who 
woriied  fi>r  complainant,  and  there  were 
banded  to  prospective  etapioyea  of  oomplaln- 
ant  cards  containing  similar  statements  to 
those  placarded  upon  the  shanty  and  other 
statemoits  of  similar  nature.  In  an  attempt 
to  enforce  their  demands  by  coercion,  the 
respondents,  or  some  of  tb«n,  communicated 
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with  users  of  the  .machines  manufactured 
by  complotnant  (machines  used  in  bakeries) 
and  also  with  labor  unions  whose  m«nbers 
worked  with  the  machines  and  on  the  repair 
Uiereof  indicating  that  complainant  was 
unf&lr.  l%e  result  was  that  various  officials 
of  other  unions  communicated  with  complain- 
ant A  fair  idea  of  the  purpose  of  these  let- 
ters Is  indicated  by.  one  received  by  complain- 
ant from  Mlnneap<^8  ptvportlng  to  be  signed 
by  the  preddent  and  secretary  of  the  Bak- 
ers' Union.  It  contained  the  following  state- 
vaeat: 

"As  there  is  many  of  your  machines  used  in 
the  bakeries  in  the  Twin  Cities  we  hereby  urge 
yon  to  straighten  up  the  machinists  organiza- 
tion, before  we  are  compelled  to  take  any  active 
actions  against  your  machinery  in  this  locality." 

And  one  received  from  Springfield,  Mass., 
from  the  Bakery  and  Confectionery  Workers' 
International  Union  of  America,  which  con- 
tolns  the  following  statement: 

"Hoping  that  the  friendly  relations  between 
your  company  and  the  organised  machinists  and 
union  labor  in  general,  will  again  be  resumed  in 
the  near  future,  and  that  it  will  be  possible  for 
the  bakers,  to  again  work  with  union-made 
Thomson  machinery." 

One  received  from  the  local  of  the  same 
union  containing  the  f<^lowlng  statement: 

"Therefore  it  was  voted,  that  the  baker  of 
Local  S17  refuse  to  work  with  a  Thomson  ma- 
chin«!,  or  co-operate  with  the  Thomson  Machine 
Co." 

It  is  Impossible  to  read  the  letters  without 
r^chlng  the  conclusion  that  it  was  the  pur- 
pose of  the  respondents  to  coerce  complain- 
ant by  refusal  of  customers  to  buy  Its  prod- 
uct and  refusal  of  employes  of  customers 
to  work  with  the  product  or  to  repair  It. 
In  the  affidavit  of  respondent  Brown  there 
Is  a  denial  that  any  one  was  notified  that 
complainant's  product  was  unfair  and  that 
no  union  labor  should  use  or  work  with  said 
product  When  counsel's  attention  was 
brought  to  this  statement  and  the  fact  that  It 
was  in  direct  conflict  with  the  written  evi- 
dence^ the  only  reply  was  that  the  affiant 
meant  that  in  so  many  words  the  statements 
were  not  made.  Assuming  that  the  entire 
affidavit  of  Brown  is  drawn  in  the  same 
spirit,  it  Is  enUtled  to  but  UtUe,  if  any, 
weight  Indeed,  it  is  still  a  question  in  my 
mind  as  to  whether  proceedings  should  not 
be  instituted  to  punish  for  perjury.  No 
serious  argument  Is  made  by  respondents 
that  the  acta  hereinbefore  referred  to  were 
not  illegal.  They  insist  first  that  it  does 
not  ai^iear  that  complainant  is  being  injured. 
The  free  flow  of  labor  is  being  obstructed, 
the  complainant  Is  being  harassed  in  its  busi- 
ness. If  the  threats,  open  and  Implied,  of  the 
various  users  of  the  machinery  and  workers 
thereon,  are  carried  out  there  will  unques- 
tionably be  Injury.  This  court  does  not  wait 
until  there  Is  actual  Injury;  it  protects 
against  anticipated  injury.  Second,  respond- 
ents-insist that  the  unlawful  acts  are  not  now 
being  performed.    So  far  as  the  placards  are 
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concerned,  eren  after  Oi\p  court  ordered  their  |  nees  what  proposition  of  law  was  erroneous, 
refooTal,  they  were  retained  until  a  few  days    ~"'  ------         ••.      . 

ago.  So  t&T  aa  written  conunnnlcatlons  are 
concerned,  there  la  one  as  recent  as  April  of 
thla  year.  The  strike  Is  still  on,  and  I  think 
it  reasonable  to  assume  that  unless  restrain- 
ed the  unlawful  practices  wlU  be  continued. 
Third,  it  is  argued  that  complainant  refuses 
to  agree  to  mediation,  and  that  for  that  rea- 
son this  court  ought  not  to  interfere  in  its  be- 
half. As  I  previously  stated  In  this  case, 
whatever  the  personal  feelings  of  the  court 
may  i>e^  It  has  no  ix>wer  to  coerce  an  employ- 
er Into  mediation.  If  coercion  be  proper  In  any 
event,  it  is  not  the  function  of  the  court  to 
apply  it.  Thiere  Is  a  sharp  line  of  division 
between  comi^ainant  and  respondents  as  to 
the  reasons  whl<ii  induced  complainant  to 
refuse  to  submit  to  mediation  or  arbitration. 
C!omplainant  is  operating  an  open  shop,  and 
It  charges  that  the  union  insisted,  before 
agreeing  to  mediate,  that  complainant  should 
agree  to  unionize  its  shop.  This  proposition 
complainant  rejected.  Respondents  do  not  in 
terms  deny  that  Oils  was  a  condition  preced- 
ent; but,  even  If  such  a  denial  may  be 
gathered  from  their  papers,  there  is  a  ques- 
tion of  fact  whidi  it  is  not  for  this  court. 
In  dealing  with  the  legal  and  equitable  rights 
of  the  parties,  to  settle.  The  broad  questicxi 
of  public  or  governmental  poUcy  wlil<^  re- 
spondents seek  to  inject  into  this  Issue  Is 
one  which  must  be  left  to  some  one  tribu- 
nal. 

[1-4]  There  will  be  on  Injunction  against 
the  continuance  of  the  unlawful  practices 
heretofore  ref^erred  to.  With  respect  to 
picketing,  there  is  not  sufficient  evidence 
now  before  me  on  that  subject  to  warrant  me 
in  acting.  Leave  will  be  reserved  to  com- 
plainant to  apply  at  any  time  for  such  relief 
as  It  may  be  advised  is  proper  with  respect 
to  this.  It  seems  to  me  that  the  injunction 
prayed  for  has  clear  support  in  Oeorge  Jonaa 
Glass  Ck).  V.  Glass  Blowers'  Ass'n,  77  N.  J. 
Eq.  219,  223,  79  AtL  282,  41  L.  R.  A.  (N.  S.) 
445,  and  Hitchman  Coal  &  Coke  Go.  v.  Mitch- 
ell, 245  U.  S.  229,  38  Sup.  Ct  66,  S2  L.  Ed.  260, 
Ann.  Oas.  1918B,  461. 


(91  N.  J.  lAw.  an) 

DORAN  et  aL  v.  CITT  OF  ASBURX 
PARK  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  191&) 

1.  MUNICIPAI.  COBFORASIONB    «=»404(4)— Ao- 

TioR  roB  Damaob  to   Lard— Joinueb  of 

Plaintiffs. 
Property  owners,  whose  land  is  damaged  by 
city's  erectioD  of  detritus  tank,  flume,  and 
straightway,  made  under  New  Practice  Act,  f 
-4,  could  sue  for  their  damages  in  one  action; 
there  being  a  common  question  of  law  and  fact 
arising  out  of  the  same  transaction. 

2.  Appbal   and    Erbob    «=>273(5)— Oxnebal 
Exception  to  Chaboe. 

A  mere  general  exception  to  the  charge,  fail- 
ing to  point  out  with  any  degreo  of  specific- 


will  not  be  considered. 

3.  MUNICIPAI.  COBPORATIONB 
AOB  TO   PBOPEBTT. 

If  a  city  by  building  detritus  tank,  flum% 
and  straightway  damaged  land  of  private  owner, 
it  was  liable  tor  the  damages;  the  mere  fact 
that  the  work  was  a  public  work  of  necessity 
being  no  defense. 

4.  Municipal  Cobpobationb      9=>404(S)   -~ 
Dbainb— Damaok   to    Pbopkbtt — QnESTioN 

FOB   JUBT, 

The  mere  fact  that  damage  resulted  to  prop- 
erty owners  from  building  of  detritus  tank, 
flume,  and  straightway  by  city  was  some  evi- 
dence of  neeligence  snffiaent  to  warrant  sub- 
mission to  tLe  jury. 

5.  Appkal  and  Bbbob   43»991  —  Rkvikw  — 
FiNDiNoa  OF  Fact. 

In  action  for  damages  by  diversion  of  lake 
waters,  the  court  on  appeal  cannot  review  the 
question  whether  damage  was  caused  by  natur- 
al flow  of  waters,  which  was  for  the  jury  under 
evidence. 

Appeal  from  C!oart  of  Common  Pleas,  Mon- 
mouth County. 

Action  by  Mary  J.  Doran  and  others 
against  the  City  of  Asbury  Park  and  othera 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Durand,  Ivlns  ft  Carton,  ot  Asbury  Park, 
for  appellants.  Ward  Knmet,  ot  AM>ury 
Park,  for  appellees. 

KALISCH,  J.    The  plaintiffs  below,  Ave  in 

number,  Joined  in  one  action,  against  the 
city  of  Asbury  Park  and  Ocean  Grove  Camp 
Meeting  Association  of  the  Methodist  Episco- 
pal Church,  the  defendante  below,  to  recover 
damages,  resulting  from  water  being  backed 
up  on  their  premises  and  Into  their  cellars 
through  the  erection,  by  the  defendants,  of  a 
detritus  tank,  flume^  aaid  straightway,  at 
the  head  of  Wesley  Lake,  when  laying  out  a 
new  road  from  Bond  street  in  Asbury  Park, 
to  Main  street.  In  front  of  Ocean  Grove. 
The  Jury  found  a  verdict  for  the  plaintiffs 
and  assessed  the  damages  as  follows:  In  fa- 
vor of  Mary  J.  Doran  and  John  Doran,  $300; 
Elizabeth  Woehrer,  executrix,  $80,  Individ- 
ually, $160;  Frederick  Wodirer,  $60;  and 
Louis  Weldman,  $157.32.  A  Judgment  was 
entered  u(>on  this  verdict,  from  which  an  ap- 
peal has  been  taken  to  this  court. 

[1]  The  plaintiffs  were  entitled  to  Join  In 
the  acti(Ki  under  section  4  of  the  new  prac- 
tice act  (P.  L.  1912,  p.  377),  tbere  being  a 
common  question  of  law  and  fact  arising  out 
of  the  same  transaction. 

Although  there  are  13  grounds  of  appeal 
set  forth  in  the  record,  the  only  two  relied 
oa  and  argued  in  the  brief  of  coaniael  for  ap- 
pellants relate  to  and  challenge  the  legal  pro- 
priety of  the  rulings  of  the  trial  Judge  in 
refusing  appellants'  motion  for  a  nonsuit  at 
the  close  of  the  plaintiffs'  case,  and  for  a 
direction  of  a  verdict  for  the  defendants  at 
the  dose  ,of  the  entire  case. 

[2]  As  both  of  these  motions  involve  the 
same  legal  question,  they  will  be  considered 
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together.  Before  doing  so,  It  may  be  well  to 
mention  that' an  effort  Is  made  to  raise  the 
like  legal  qneetion  on  an  exception  taken  to 
the  charge  of  the  trial  Judge;  but,  as  the 
exception  taken  Is  too  broad  and  failed  to 
point  out  with  any  degree  of  speciflcness  to 
the  trial  Judge  what  particular  proposition 
of  law  laid  down  by  him  was  erroneons,  It 
will  not  be  considered.  It  will  not,  therefore, 
ayall  an  appellant  to  take  a  general  excep- 
tioa  to  the  charge  of  the  trial  Judge.  In  or- 
der to  have  the  exception  conjsldered  by  the 
appellate  tribunal  It  must  appear  that  the 
attention  of  the  trial  Judge  was  specifically 
called  to  the  matter  challenged  as  erroneous. 
Kargman  y.  Carlo,  85  N.  J.  Iaw,  632,  90  Atl. 
292 ;  Miller  t.  Del.  River  Trans.  Co.,  85  N. 
J.  Law,  700,  90  Aa  288,  Ann.  Cas.  19160, 
165. 

[3]  The  contentl<»i  of  counsel  for  appel- 
lants is  that  the  defendants  cannot  properly 
be  held  liable  for  damages  sustained  by  them 
by  reason  of  the  overflow  and  backing  up 
of  the  waters  on  their  property  and  into 
their  cellars,  because  the  building  of  the 
detritus  tank,  flume,  and  straightway,  by  de- 
fendants, at  the  head  of  Wesley  Lake,  which 
caused  the  waters  of  the  lake  to  be  diverted 
from  their  natural  flow,  was  the  prosecution 
of  a  public  work  necessary  to  be  done.  This 
position  is  untenable  and  in  direct  conflict 
with  the  settled  law  of  this  state.  Mr.  Jus- 
tice Trendiard,  in  Kehoe  v.  Rutherford,  74 
N.  J.  Law,  659,  65  Atl.  1046,  122  Am.  St.  Rep. 
411,  speaking  for  this  court,  on  page  661, 
states  with  clearness  and  accuracy  the  le- 
gal principles  which  must  control  the  situ- 
ation presented  by  the  tacts  of  the  case  sub 
Judice.    He  says: 

"Bat  it  is  also  a  rule  of  law  of  equal  im- 
portance that  the  exemption  of  a  municipal 
corporation  from  actions  by  individualB  suffer- 
ing special  damage  from  its  neglect  to  perform 
or  ito  negligence  in  performing  public  duties, 
whereby  a  public  wrong  is  done  for^  which  an 
indictment  will  lie,  does  not  extend  'to  actiouH 
where  the  indnry  is  the  result  of  active  wrong- 
doing chargeable  to  the  corporation"  (citing 
cases).  "It  is  also  the  settled  law  of  this  state 
that  a  municipality  has  no  right,  by  artificial 
drains,  to  divert  surface  water  from  the  course 
it  would  otherwise  take  and  cast  it,  in  a  body 
large  enough  to  do  substantial  injury,  on  land 
where,  but  for  such  artificial  drain,  it  would 
not  go"  (citing  cases). 

[4]  The  fact  that  the  defendant  municipal- 
ities had  performed  a  lawfiU  and  necessary 
work  In  a  manner  not  injurious  to  the  public 
does  not  relieve  them  from  liability  to  per- 
sons Injured  from  active  wrongdoing;  and, 
'^nce  there  was  testimony  in  the  present  case 
tending  to  show  that  the  work  done  by  the 
defendants  caused  a  diversion  of  the  waters 
of  the  lake  and  to  overflow  to  the  special 
Injury  of  the  plaintiffs,  It  was  at  least  some 
evidence  of*  active  wrongdoing,  and  hence 
sufficient  to  warrant  the  refusal  of  the  trial 
Judge  to  tak9  the  case  from  the  consideration 
of  the  Jury. 


[I]  Whether  the  waters  which  backed  up 
on  the  plaintiffs'  lands  and  flowed  into  their 
cdlars  was  the  natural  flow  of  surface  wa- 
ter, as  claimed  by  defendants,  presented  a 
question  of  fact  for  the  decision  of  the  Jury, 
and  is  not  reviewable  here. 

Judgment  is  afllrmed,  with  ooeta. 

.        (»  N.  3.  Law,  268) 
NAYLOB  v.  KNAPP  et  aL 

(Oourt  of  ESrroTs  and  Appeals  of  New  Jersey. 
June  17,  1918.) 

Replevin  «=s>119  —  Bond  —  Liability— Lien 
FOB  Refaibs. 
Where  i^aintiff  in  replevin  obtains  posses- 
sion of  a  motorcar  and  has  the  same  repaired, 
and  judgment  goes  for  defendant,  defendant  is 
entitled  to  the  posseesion  of  the  car  without  pay- 
ing for  the  reptdrs,  and  in  an  action  by  defend* 
ant  on  the  bond  it  is  no  defense  that  tiiere  is  a 
lien  on  the  automobile  for  the  repairs^ 

Appeal  from  Supreme  Goort 

Action  by  Edward  Naylor,  Sr.,  against 
George  H.  Knapp  and  Albert  Mathlas.  Judg- 
ment toT  plaintiff,  and  defendants  appeal 
Affirmed. 

A.  v.  Dawes,  of  Hightstown,  for  appel- 
lants. James  J.  McGoogan,  of  Trenton,  for 
appellee. 

PER  CURIAM.  This  action  was  brou^t 
to  recover  damages  for  breach  of  condition 
of  a  replevin  bond  in  not  returning  an  au- 
tomobile awarded  to  defendant  in  replevin, 
who  Is  plaintiff  In  this  action.  The  automo- 
bile was  not  reclaimed  by  defendant  In  re- 
plevin suit,  and  was  delivered  to  plaintiff  in 
that  suit,  and  while  In  his  possession  he  caus- 
ed It  to  be  rei>alred.  After  Judgment  award- 
ing return  of  thQ  goods  to  Naylor,  the  plain- 
tiff la  this  suit,  Mathlas,  the  obligor  in  the 
bond  and  the  defendant  below,  tendered  a 
return  upon  payment  of  the  blU  for  repairs, 
claiming  that  the  car  was  subject  to  a  g:ar- 
age  lien  for  them.  This  Naylor  refused  to 
pay,  and  thereupon  the  car  was  retained  by 
the  defendant  in  this  action. 

The  plaintiff  recovered  in  the  district 
court,  and  Its  Judgrment  was  affirmed  by  the 
Supreme  Court  We  think  the  Jud^ent 
should  be  affirmed  upon  the  ground  that  the 
tender  of  the  car  was  not  unconditional,  but 
subject  to  a  claim  for  payment  for  repairs, 
without  whl(ib  no  delivery  would  be  made. 

The  Supreme  Court  determined  that  there 
was  a  valid  Hen,  and  therefore  the  car  was 
not  returned  as  required  by  the  omditlon  of 
the  bond.  It  Is  not  necessary  to  determine 
In  this  case  whether  a  legal  lien  can  be  cre- 
ated by  one  who  holds  an  automobile  taken 
by  virtue  of  a  writ  of  replevin,  or  whether 
any  lien  existed  in  this  case,  and  In  affirming 
this  Judgment  we  do  not  express  any  oplnloa 
on  that  queetton. 

The  plalntlfCs  right  to  recover  had  a  suffi- 
cient basis  if  rested  on  the  fact  that  the  tea 
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der'  was  &ot  tmcondltlonal  but  subject  to  a 
demand  for  payment  The  condition  of  tbe 
bond  requires  a  return  of  the  Chattel,  and  a 
tender  of  the  character  present  In  this  case 
Is  not  a  return  of  the  (oods  awarded. 
The  Judgment  1*  afDttned,  with  costs. 

(n  N.  J.  Law,  a») 
FIDBLITT  &  DEPOSIT  CO.  OF  BIABT- 
liANB  T.  BROGE^S  GABAOEs 
Incorporated. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17, 191&) 

(SyUabu*  by  t\e  Court.) 

1.  Pbikcifal  and  Agent  «=>105(9),  120(7)— 
Attthobitt  of  Agent— Acctptawck  of  Pat- 
latHT— Knowuedgb— Jtjbt  Question. 

When  one  appoints  an  o^ent  to  collect  mon- 
ey, the  agent  cannot  take  merchandise  in  pay- 
ment. But  testimony  is  competent  and  material 
to  prove  knowledge  on  the  part  of  the  principal, 
as  to  the  course  of  basinees  being  done  by  the 
agent,  regarding  payments  with  merchandise  or 
supplies,  that  the  agent  was  authorised  to  re- 
ceiTe  such  payments.  Thus,  in  this  case  rais- 
ing a  question  of  fact  tor  the  Jury. 

2.  Costs  «s>260(l)— Doubue  Costs— AFniot- 

ANCK  of  JCDGHENT. 

2  Comp.  St  1910,  pw  2296,  I  43,  providing 
for  double  costs,  does  not  ajfplj  to  a  case  com- 
menced in  the  Supreme  Court,  in  which  the 
plaintiff  had  a  verdict  and  on  plaintifCs  aj^peal 
to  the  Court  of  Elrrors  and  Appeals  the  judg- 
ment being  affirmed.  The  rule  under  which 
costs  are  recovered  is  stated  in  the  case  of  !«- 
^h  VaUey  B.  (>>.  t.  McITarland,  4A  N.  J.  Law, 

Appeal  from  Supreme  Court 

Action  by  the  Fidelity  &  Deposit  Company 
of  Maryland  against  the  Brocks  Oarage,  In- 
corporated. From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Joseph  Ia  Bodine,  <rf  Ti:enton,  for  appel- 
lant Hervey  S.  Moore  and  John  A.  Hartr 
pence,  both  of  Trenton,  for  appelleei 

BItACJK,  J.  The  suit  in  this  case  was 
brought  to  recover  premiums  on  four  acci- 
dent policies  of  insurance  written  by  the  ap- 
pelant The  trial  resulted  in  a  verdict  for 
the  plalnttfr-appellant  for  $517.12,  the  amount 
admitted  to  be  due  by  the  defendant  The 
plaintlft  below  brings  the  appeal,  allying 
twenty-three  grounds  of  appeaL  Seventeen 
are  directed  to  the  admission  of  testimony, 
for  the  most  part  to  the  testimony  of  two 
witnesses  John  L.  Brock  and  J.  Chauncey 
Van  Horn;  four  to  the  refusal  of  the  trial 
coort  to  direct  a  verdict  for  the  plaintiff  for 
the  full  amount  claimed,  and  two  to  alleged 
errors  in  the  charge  of  the  trial  court  to  the 
Jury.  We  bavie  examined  these  grounds  of 
appeal,  with  the  result  that  we  find  they  are 
all  without  any  legal  merit  It  would  serve 
no  useful  purpose  to  discuss  them  seriatim. 
Two,  however,  may  be  referred  to  briefly — 
the  testlm(»7  objected  to  was  both  compe- 
tent and  material.  It  tended  to  prove  knowl- 
edge on  the  part  of  the  appellant  as  to  the. 


course  of  bosineas  between  the  parties,  the 
appellant's  agent,  the  Van  Horn  (company, 
and  the  defendant,  regarding  the  paymmt  of 
premiums  with  merchandise  or  supplies,  and 
the  Jai7  by  its  verdict  has  found  that  was 
the  effect  of  «u<^  testimony. 

[1]  The  trial  court  quite  correctly  stated 
the  rule  to  be  diat,  when  one  aiHWlnts  an 
agent  to  collect  money,  the  agent  cannot  taks 
merchandise  or  personal  property  in  pay- 
ment 2  C!orp.  Juris,  p.  599,  par.  234;  paga 
630,  par.  270.  A  bare  power  to  collect 
can  be  exercised  in  no  mannctr  short  of  an 
actual  collection  of  the  money.  31  Cya  p. 
1376.  But  the  testimony  objected  to  tended 
to  prove,  and  did  prove,  that  the  appellant's 
agent,  the  Van  Horn  Company,  did  receive^ 
and  the  appellant  knew  of  audi  receipt  of, 
payments  for  the  premiums,  with  supplies 
and  merchandise.  This  testimony  raised  a 
Jury  question,  which  the  trial  court  properly 
submitted  to  them.  We  find  no  error  on  this 
branch  of  the  case.  The  only  other  point 
that  need  be  referred  to  is  the  appellant's 
critldem  of  the  action  or  the  statement  of 
the  trial  court  when  the  court  said  during 
the  cross-examination  of  Mr.  Brock,  in  ref- 
erence to  items  made  or  taken  from  the 
books  of  the  Brock  Company: 

"Then  I  will  sxerdse  the  prerogative  of  the 
court  and  strike— or  I  may  rather  strike  out 
the  testimony  as  to  these  books,  which  will 
leave  you  without  any  testimony,  as  incompe- 
tent (referring  to  the  books  as  'incompetents 
doubtless).  Mr.  Bodine:  I  consent  to  Mr. 
Moore  proceeding  with  the  examination  of  Mr. 
Brock.    The  Court:    All  right" 

We  fall  to  see  how  this  statement  of  the 
trial  court  Is  error,  or  even  the  subject  of 
criticism  as  a  departure  from  proper  Judi- 
cial action. 

[2]  The  respondent  asks  for  an  affirmance 
with  double  costs,  under  paragraph  43,  2  d 
S.  p.  2296.  It  is  sufficient  to  say  that  this 
statute  does  not  apply  to  this  case;  a  case 
In  which'  the  statute  was  applied  is  Interna- 
tional Watch  Co.  V.  Delaware,  etc.,  B.  Co., 
82  N.  J.  Law,  469,  82  Atl.  730. 

The  rule  under  which  costs  are  recovered 
In  a  court  of  errors  is  stated  in  the  case  of 
Lehigh  Valley  B.  Co.  ▼.  McFarland,  44  N.  J. 
Law,  674. 

The  Judgment  of  the  Supreme  Court  will 
be  affirmed,  with  costs. 

(M  N.  J.  Law.  KM) 

ANCONA  PBINTING  CO.  T.  WBLS- 

BAOH  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1918.) 

(ByOttbiu  Ay  the  Ooitrt.) 
1.  Landiabd  and  Tenant  «s»201(18)— Hold- 

INO   OtEB— PlNAtTIKS. 

In  an  acticm  to  recover  douUe  the  yearly 
value  of  premises  which  the  tenant  holds  and 
refuses  to  surrender  to  the  landlord  after  expira* 
tion  of  his  term,  and  written  demand  for  pos- 
seeraon,  the  annual  rent  for  the  expired  term  is 
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not  eonchiiivs  u  to  yearly  value,  and  t)Mr«ft>M 
a  request  to  direct  a  verdict  for  plaintiff  tor 
double  the  rent  pedd  under  the  lease  for  the  ex- 
pired term  was  properly  refused,  as  the  yearly 
value  may  be  more  or  len  than  the  prior  rent 
paid. 
2.  L&nDU>Bi>  AHD  TtaJAirr  «=a291(14,  16)  — 

H0U>INO    OVBB— I>EHAI,TH:6H-DErBNBI»— IN- 

STBtronoN.  .  ^ 

A  beUef  of  the  tenant  that  he  has  a  right 
to  hold  over,  must,  in  order  to  avoid  the  penalty 
of  double  yeariy  valuer  be  an  honest  one,  based 
on  reaaons  aumcient  to  induce  a  jury  to  believe 
he  had  a  right  to  remain  in  possession  after 
written  demand  therefor;  the  mere  statement 
tiiat  he  believed  he  had  such  ri^t  is  not  suffi- 
cient, and  an  instruction  to  the  jury  that,  if  the 
tenant  believed  that  he  had  such  a  right,  the 
holding  over  was  not  willful,  and  the  plaintiff's 
case  failed,  was  erroneous. 

(Additional  SyUabut  hy  Ediiorial  Staff.) 
8.  LAMDI.01U)  AND  TSKAHT  «=3291(16>— HOU>- 

iNo  OvEB  — Ebmovai.  of  Fixtubes  —  Jubt 

QCKSnON. 

Whether  the  removal  of  fixtures  by  a  tenant 
was  within  a  reasonable  time,  or  so  delayed  as 
to  amount  to  a  willful  holding  over,  is  a  ques- 
tion for  the  jury. 

Appeal  from  Supreme  Court 

Action  by  the  Ancona  PrlntiDg  Company 
against  the  Welsbach  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Wescott  ft  Weaver,  of  Camden,  for  appel- 
lant Bleakly  &  Stockwell,  of  Oamden,  for 
q;>pellee. 

BERGE!N,  J.  This  action  was  brought 
against  a  tenant  to  recover  double  the  yearly 
value  of  ttie  demised  premises  for  a  period 
during  wbicli,  it  is  alleged,  the  tenant  will- 
fully held  possession  after  the  expiration 
of  Its  term,  and  Is  based  on  section  27  of  our 
statute  entitled  "An  act  concerning  landlords 
and  tenants"  (8  C.  S.  pp.  3066,  3076),  which 
enacts  that  if  any  tenancy  for  any  term  of 
life  or  lives,  year  or  years,  or  those  who  shall 
oome  Into  possession  under,  or  by  collusion 
with  any  such  tenants,  shall  willfully  hold 
over  after  the  determination  of  roch  terms, 
and  after  demand  made  and  notice  in  writing 
given  for  the  driiverlng  of  the  possession 
thereof  by  the  landlord  or  the  reversioner, 
"such  person  or  persons  so  holding  over,  shall, 
for  and  during  the  time  he,  she  or  they  shall 
so  hold  over,  or  keep  the  person  or  persons 
entitled  out  of  the  possession  of  said  lands," 
pay,  to  the  party  so  kept  out  of  possession, 
"at  the  rate  of  double  the  yearly  value  of  the 
lands,"  for  so  long  a  time  as  the  same  are  de- 
tained. In  order  to  have  the  benefit  of  this 
act  the  plaintiff  must  prove  that  the  tenancy 
has  exidred,  a  demand  for  possession,  and 
that  the  tenant  willfully  holds  over. 

Sections  27  and  28  of  the  statute  are  sub- 
stantially counterparts  of  those  of  i  Oeo.  II, 
c  28,  I  1,  and  11  Oeo.  II,  c.  10,  g  18,  respec- 
tively— the  latter  providing  that  where  the 
tenant  gives  notice  of  his  intention  to  quit 
and  does  not  comply,  he  shall  pay  double  the 


rent  be  would  have  paid,  the  distindlon  being 
that  if  the  tenant  holds  over  after  his  notice 
to  quit  he 'shall  pay  double  rent  but  If  the 
tenant  holds  over  after  demand  of  possession 
by  his  landlord  he  is  liable,  not  for  -double 
rent  but  for  double  the  yearly  value.  In  this 
case  the  suit  is  for  double  the  yearly  value, 
and  the  testimony  shows  that  the  tenant's 
term,  as  ezptessed  in  its  leasee  bad  expired 
June  30,  1916,  and  it  was  bound  to  surrender 
the  premises  on  that  day,  or  within  such  rea- 
sonable time  thereafter  as  would  permit  the 
removal  of  reserved  fixtures;  that  the  land- 
lord demanded  delivery  of  possession  July 

6,  1916;  that  defendant  did  not  surrender 
until  Dec^nber  80,  1916;  and  therefore^  if 
the  holding  over  was  wUlful,  the  plaintiff  was 
entitled  to  double  the  yearly  value  of  the 
premises  from  July  6, 1916,  to  December  80th 
following,  as  was  held  in  Cobb  v.  Stokes,  8 
East,  367,  the  wUlfulne^  beginning  with  the 
vrrltten  demand.  The  Jury  found  for  the 
defendant  ind  plaintiff  appeals,  relying  prin- 
cipally upon  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  plaintiff,  and  an  alleged 
error  in  the  instruction  of  Qie  Jury  by  the 
court 

[1]  The  refusal  of  the  motion  to  direct  for 
the  plaintiff  for  double  the  amount  of  the 
rent  reserved  in  the  lease  was  proper.  This, 
being  a  penal  statute,  is  to  be  strictly  con- 
strued, and  it  does  not  fix  as  d  penalty  double 
the  rent  for  the  previous  year,  as  in  section 
28,  where  the  tenant  holds  over  after  giving 
notice  that  he  will  quit  the  premises,  but 
double  the  yearly  value,  and  this  distinction 
in  penalty  between  the  two  sections  Indicates 
that  the  Legislature  intended  a  different  pen- 
alty for  the  violation  of  the  respective  sec- 
tions; one  being  double  rent,  and  the  other 
double  the  yearly  value.  We  are  of  opinion 
that  what  Is  the  yearly  value  is  a  Jury  ques- 
tion, and,  while  the  prior  rent  is  some  evi- 
dence of  the  yearly  value,  it  is  not  conclusive, 
for  such  value  might  be  more  or  less  than  the 
previous  rent  and  the  determination  of  that 
fact  is  essentially  a  Jury  function.  It  was 
not  error  to  refuse  a  direction  for  the  plain- 
tiff for  double  the  rent  reserved  for  the  pre- 
vious year  as  requested. 

[3]  The  consideration  of  the  second  ground 
of  appeal,  which  relates  to  instructions  given 
to  the  Jury,  requires  a  short  rteumC  of  the 
facts.  The  plaintiffs,  by  a  written  agreement 
dated  September  26, 1904,  and  a  supplemental 
one  dated  March  14,  1905,  let  to  defendant 
the  premises  which  this  controversy  involves, 
for  a  term  expiring  June  30, 1916.    On  March 

7,  1914,  another  agreement  was  Altered  into 
by  the  plaintiff  and  defendant  by  which  the 
original  letting  was  extended  from  June  30, 
1916,  to  June  80,  1916,  npon  the  same  condi- 
tions, except  an  increase  in  the  roit  from 
$6,760  and  taxes,  as  reserved  in  the  original 
and  supplemental  leases,  to  $10,000  and  taxes. 
Under  this  agreement  the  defendants  were 
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to  snrroider  possession  on  June  30, 1916,  sub- 
ject to  tbe  right  to  remove,  at  the  termlnatioa 
of  the  term,  all  fixtures,  gasworks,  holders, 
and  appurtenances  erected  on  the  lands  by 
defendant  during  the  term,  the  buildings 
erected  to  become  the  property  of  the  lessor. 
In  September,  1915,  in  reply  to  an  offer  by 
the  defendant,  the  plaintiff  wrote  it  a  letter 
offering  to  extend  the  lease  for  five  years  at 
an  annual  rent  of  115,000,  stating,  however, 
that  the  property  was  not  for  sale.  To  this 
defendant  replied,  under  date  of  October  6, 
1915,  that  if  the  property  was  not  for  sale  it 
was  no  longer  necessary  to  "consider  a  fur- 
ther lease  of  the  premises."  There  were  sub- 
sequent attempts  by  defendant  to  purchase 
the  property,  and  also  an  offer,  made  June 
26,  1916,  to  lease  at  $12,000  a  year;  bat 
these  negotlaticms  did  not  result  in  any  agree- 
ment, and  on  July  6,  1916,  plaintiff  demanded 
In  writing  possession  of  the  property.  Be- 
tween that  time  and  December  SO,  1916,  the 
defendants  remained  in  possession,  removing 
their  machinery  and  other  fixtures  which 
they  were  entitled  to  remove,  but  with  ex- 
treme deliberation,  as  a  Jury  might  find,  and 
In  the  meantime  using  each  machine  for  man- 
ufacturing purposes  until  it  was  moved  from 
the  premises.  Whether  the  fixtures  were  re- 
moved within  a  reasonable  time,  or  so  de- 
layed for  the  convenience  of  the  defendant  as 
to  amount  to  a  willful  holding  over,  was  a 
Jury  question. 

[2]  The  president  of  the  defmdant  com- 
p(.ny  testified  that  he  had  an  honest  belief 
that  his  CMupany  did  not  have  to  surrender 
possession  as  demanded,  because  he  had 
every  reason  to  believe  that  the  plant  would 
be  sold  or  leased  to  his  company,  notwith- 
standing the  demand  for  possession  on  July 
6,  1916,  and  their  previous  inability  to  agree 
ui)on  terms,  as  well  as  the  fact  that  defend- 
ant had  commenced  the  removal  of  its  fix- 
tures before  the  expiration  of  the  lease  to 
another  location,  which  it  was  preparing  for 
the  continuance  of  its  business.  Such  a  be- 
lief, to  be  available,  must  be  an  honest,  bona 
fide  one,  based  on  facts  from  which  such  an 
Inference  can  be  drawn.  "A  tenant  cannot 
relieve  himself  by  the  mere  statement  that  he 
believed  he  had  a  right  to  hold  the  premises. 
He  must  furnish  reasons  sufildent  to  induce 
a  Jury  or  court  hearing  the  case  to  believe  he 
bad  a  right  to  remain  in  possession."  16  B. 
cut  692,  p.  1171,  and  cases  cited.  Instead 
of  submitting  to  the  Jury  the  question  wheth- 
er, under  the  facts,  the  defendant  was  Justi- 
fied In  his  alleged  belief,  the  Jury  was  in- 
structed: 

"If  they  [defendants]  did  not  have  the  right, 
did  they  believe  that  they  had  such  a  right? 
If  they  did,  why  then  the  plaintiff's  claim  goes 
for  nothing,  because  the  statute  is  based  upon 
willful  action." 

This  amounted  to  an  instruction  to  find  for 
the  d^endant,  if  defendant  believed  it  had  a 
right  to  bold  over,  and  entirely  ignored  thci 


right  of  the  Jury  to  find  whether  any  reason 
for  such  belief  existed  in  the  proofs.  We 
think  there  was  no  evidence  to  Justify,  un- 
der the  rules  of  law,  any  such  belief,  and  the 
Jury  might  have  so  found,  «Ecept  for  the  in- 
struction that  defendant  was  not  liable  for 
holding  over  if  it  believed  that  it  had  a  right 
to  do  so,  although  In  fact  the  right  did  not 
exist,  as  the  Jury  might  have  found  under 
the  evidence.  This  was  an  erroneous  instruc- 
tion, and  injurious  to  the  plaintiff,  for,  while 
the  English  cases  hold  that  the  holding  over 
must  be  willful  and  contumacious  (Swinfln  v. 
Bacon,  6.  B.  &  N.  184),  a  refusal  to  deUver 
possession  after  written  demand  is  willful 
and  contumacious,  unless  it  be  of  right,  or 
there  be  shown  some  reason  for  an  honest  be- 
Uef  that  it  Is  Justified. 

We  have  not  been  referred  to  a  case,  nor 
can  we  find  any,  which  holds  that  the  mere 
statement  of  sudl^  a  belief  is  a  sufficient  ex- 
cuse. Reasons  for  the  belief  must  appear, 
and  the  Jury  are  entitled  to  find  whether 
they  are  sufficient  to  Justify  it,  and  it  was 
clearly  error  to  limit  the  Jury  in  the  present 
case  to  the  question  of  defendant's  belief, 
for  it  was  their  province  to  say  whether  it 
was  an  honest  belief,  based  upon  facts  which 
would  reasonably  Justify  it. 

The  Judgment  below  is  reversed. 


(U  N.  J.  Law,  a6) 
OTTMABBD  LliAD  ft  ZING  CO.  T.  ERIE 
R.CO.    CNo.  67.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1918.) 

(BtfUaliu  by  the  Court.) 

Action  «=»27(1)  —  Railroads  «=372(2,  8) — 
CoNSTBUcnoN— Retainino  Walls— Action 
FOB  Daiiages— Question  fob  Jubt. 
Plaintiff  and  defendant  entered  into  a  cove- 
nant as  follows:  "T%e  party  of  the  second  part 
[defendant]  covenants  and  agrees  that  in  case 
It  shall  make  any  excavation  upon  the  adjoin- 
ing land,  which  shall  interfere  with  the  natural 
support  of  the  surface  of  such  parcel,  it  will  con- 
struct and  maintain  such  retaining  walls  or 
other  devices  as  may  be  necessary  to  prevent 
its  slopes  from  encroaching  on  said  parceL" 
The  defendant  made  the  excavation  contemplat- 
ed by  the  covenant,  but  failed  to  protect  the  ad- 
joining land,  upon  which  plaintiff  conducted  a 
mining  enterprise,  until  after  the  damage  to 
plaintiff's  shaft  had  resulted.  Held,  that  the 
covenants  contemplated  a  protective  construc- 
tion, by  d^endant,  to  the  plaintiff's  land  and 
enterprise,  which  would  serve  to  prevent  result- 
ing damage;  that  the  failure  to  construct  the 
necessary  device  gave  t^o  plaintifC  a  ri^t  of 
action  on  the  covenant  for  damages;  that  the 
action  was  ex  contractu,  and  not  ex  delicto; 
and  that  the  question  whether  there  was  a 
breach,  and  the  resulting  damage,  were  jury 
questiMia 

Appeal  from  Supreme  Court 

Action  by  the  Gumaerd  Lead  ft  Zinc  Com- 
pany against  the  Erie  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 
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Collins  &  Corbin,  <rf  Jersey  City,  £op  ap- 
pellant Thomas  S.  Woodruff  and  Oault  & 
Smith,  all  of  Newark,  for  appeUea 

MINTURN,  J.  PlalnUff  was  owner  of  a 
tract  of  land  In  Orange  county,  N.  Y.,  which 
contained  certain  ores,  whl<^  It  was  engaged 
la  mining,  and,  as  a  necessary  requisite  for 
the  work,  sunk  a  shaft  not  far  from  the  de- 
fendant's right  of  way.  The  defendant,  for 
the  purpose  of  acquiring  a  right  of  way 
across  the  plaintiff's  adjoining  land,  institut- 
ed condemnation  proceedings  in  Orange  coun- 
ty, which  proceedings  were  compromised  by 
an  agrreement  which  resulted  in  the  execu- 
tion of  a  deed  by  the  plaintiff  to  the  defend- 
ant containing,  inter  alia,  this  co>venant: 

"The  party  of  the  second  part  [defendant] 
covenante  and  agrees  that  in  case  It  shall  make 
any  ezcaratlon  upon  the  adjoining  land,  which 
shall  interfere  with  the  natural  support  of  the 
surface  of  such  pared,  it  will  construct  and 
maintain  such  retaining  walls  or  other  devices 
as  may  be  necessary  to  prevent  its  slopes  from 
encroaching  on  said  parcel." 

The  testimony  makes  it  apparent  that.  In 
making  the  excavation  required  for  railroad 
pnrpoaeB,  the  retaining  wall  or  other  device 
contemplated  by  this  covenant  was  not  con- 
structed, the  result  of  which  was  that  the 
shaft  upon  plaintitTs  land  was  forced  out  of 
alignment,  and  became  useless  for  the  pur- 
pose for  which  it  was  constructed.  This 
suit,  based  aix>n  the  breach  of  the  covenant, 
was  thereby  instituted,  and  resulted  in  a 
verdict  for  the  plaintiff,  from  which  this  ap- 
peal has  been  taken. 

There  were  two  trials  of  the  case.  The 
first  resulted  in  a  venire  de  novo  upon  a  rule 
to  show  cause  by  the  Supreme  Court,  upon 
which  rule  the  right  of  the  plaintiff  to  re- 
cover was  Judicially  declared,  and  the  case 
was  sent  back  upon  the  legal  impropriety  of 
the  rule  of  damages  applied  at  the  drculC 
The  second  trial  produced  a  similar  result, 
and  a  rule  to  show  cause,  reserving  certain 
exceptions,  was  allowed.  That  rule  was 
discharged,  and  an  application  for  a  reargu- 
ment  was  also  denied.  The  exceptions  re- 
served upon  the  latter  role  are  limited  to  the 
inquiry  whether  there  was  evidence,  sulllcient 
to  go  to  the  Jury,  as  to  the  alleged  breach 
of  the  covenant,  and  whether  the  action  is 
maintainable  on  the  covenant,  both  of  whl^ 
inquiries  were  raised  on  the  motions  to  non- 
suit and  to  direct  a  verdict 

It  is  primarily  insisted  that  the  court  be- 
low was  in  error  in  refusing  a  nonsuit,  and 
also  In  refusing  to  direct  a  verdict,  upon  the 
ground  that  the  testimony  failed  to  show  a 
breach  of  covenant  The  rationale  of  the 
defendant's  construction  of  the  covenant  is  in 
efllect  a  contention  that  it  was  the  intuition 
of  the  parties,  as  evident»d  by  the  covenant, 
that  the  proposed  wall  or  other  device  was 
not  to  be  of  a  preventive  nature^  but  rather 
remedial  in  character;    In  other  words,  that 


situation  then  existing,  regardless  of  the 
damage  which  might  accrue  to  the  plaintiff, 
pending  completion  of  the  slope  construc- 
tion, and  that  the  construction  of  wliat  may 
be  termed  a  poet  hoc  wall  or  device  relieved 
the  defendant  of  the  necessity  of  accounting 
for  the  intermediate  damage,  resulting  from 
the  actual  working  of  the  slope  construction. 
We  do  not  agree  with  this  construction  of 
the  covenant,  but  think  its  terms,  fairly  con- 
strued, required  the  defendant  to  anticipate 
by  the  construction  of  a  reasonable  wall  or 
device  the  damages  which  might  result,  and 
which  in  fact  presents  the  basis  for  this 
suit  In  this  respect  the  covenant  is  clear 
and  unambiguous,  and  reduces  the  status  of 
the  parties  entirely  to  one  ex  oontractu,  and 
not  ex  delicto.  Such  an  action  at  commcu 
law  was  In  covenant,  and  not  In  case.  Jones 
V.  Caark,  45  N.  J.  Law,  437. 

The  fact  that  the  defendant,  after  the  dam- 
age was  done,  erected  a  retaining  wall  in 
accordance  with  its  conceptton  of  the  ^ect 
of  the  covenant,  cannot  serve  to  deprive  the 
plaintiff  of  the  contractual  rights  it  is  enti- 
tled to  demand,  as  the  legal  and  logical,  the 
direct  and  natural,  result  of  the  defendant's 
failure  to  adhere  to  the  terms  of  its  covenant 
We  think  the  exceptions  presented  as  to  the 
charge  of  the  court  are  not  reserved  by  the 
rule,  and  are  not  before  us  here ;  but,  if  tlie 
fact  were  otherwise,  we  think  the  dis^sitlon 
here  made  of  the  fundamental  proposition 
presented  by  the  case  is  equally  dispositive 
of  such  exceptiona 

We  think  the  resulting  questions  as  to  the 
fact  of  the  breach  of  the  covenant,  and  the 
damage  resulting  to  the  plaintiff  therefrom, 
were  properly  submitted  to  the  Jury,  and 
that  the  Jud^ent  helow  should  be  affirmed, 
with  costs. 


(88  N.  J.  Bq.  EU) 
BCGSTER  V.  BTOGSTEIB. 

(Court  of  Errors  and  Appeals  of  N6w  Jersey. 
June  18,  1918.) 

1.  Appbai  and  Bbbob   «=s>151(2)— Bioht  to 
Appeai>-"Aogrieved  Person." 

Where  wife  sued  husband  for  accounting  of 
profits  of  a  business  arranged  before  marriage, 
and  the  existence  of  a  partnership  was  disputed, 
the  decree  declaring  that  a  partnership  existed 
and  immediately  dissolving  it  did  not  make  com- 
plainant an  aggrieved  person  (one  whose  pecuni- 
ary interests  ore  Injuriously  affected),  and  she 
could  not  appeaL 

[EH.  Note.— For  other  definitions,  see  Words 
and  Phrases,  SHrst  and  Second  Series,  Ag- 
grieved.] 

2.  FABTI7KBSHIF       €=»297— Dqttitabub   Pabt- 
HBBSHiP— Dissolution. 

A  partner  suing  for  dissolution  could  not 
object  to  award  of  share  of  profits  to  the  other 
on  the  ground  that  there  was  an  equitable  part- 
nership terminable  at  the  option  of  either,  and 


Ite  bulldh.g  by  defendant  might  foUowafter   *-a*,XdiSf  ^'e^kThK  S^^*t^h 
the  construction  of  the  slope,  and  meet  thel  in  the  profits. 

^•^^^  — • — — ^-^-^-^^-^^_^— ^— .— ^^— ^— — — ^^^.^-fc^___^_^.^___^_ 
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8.  Joint  ADYBNTtrnxa   e=»l  —  Conisaots  — 

Ck>N8TBUCTI0n. 

Antenuptial  contract  by  which  wife  ww  to 
parcfaase  land,  erect  and  eqaip  a  factory,  and 
the  husband  was  to  operate  the  business,  and 
after  making  certain  payments  tiie  profits  werft 
to  be  divided  equally  between  the  parties,  con- 
stituted a  joint  adventure,  and  the  wife  could 
not  urge  against  allowance  of  proBts  to  husband, 
that  she  could  not  be  held  to  pay  for  the  hus- 
bcuid's  services. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Joint 
Adventure.] 

4.  Tbustb  «=»10S(3)— l^BUBT  Ex  Maubticio. 
Antenuptial  contract  by  which  wife  was  to 
parcfaase  land,  erect  and  equip  a  factory,  and 
the  husband  was  to  operate  ue  business,  and 
after  malting  certain  payments  the  profits  were 
to  be  divided  equally  between  the  parties,  did 
not  make  the  husband  a  trustee  ex  malefido  for 
the  wife. 

Appeal  from  Gonrt  of  Obaacery. 

Suit  hgr  Marie  A.  C.  Bugster  against  Jean 
R  E)ag8ter.  From  the  decree  rendered,  com- 
plainant appeals.     Affirmed. 

J.  Bmll  WalBcheld,  of  Tovm  of  nni<m,  for 
appellant  Qneoi  &  Stout,  of  Jersey  City, 
for  appellee. 

OUMMBRB,  C  J.  The  complainant  and 
defendant,  at  the  time  of  the  filing  of  the  bill 
In  this  iAse,  were  wife  and  husband,  their 
marriage  occurrtng  on  the  23d  of  Xovonber, 
1910.  Before-  their  marriage  they  Altered 
into  an  agreement  for  the  establishment  and 
carrying  on  of  an  embroidery  business  at 
West  Hobokea,  by  the  terms  of  which  the  in- 
tended wife  was  to  purchase  the  necessary 
land,  and  erect  and  equip  the  embroidery 
factory  upon  It,  Mr.  Eugster  on  his  part  was 
to  operate  the  business  (In  which  he  was  an 
expert),  and,  after  making  certain  payments 
provided  In  the  agreement,  the  net  profits 
were  to  be  divided  between  the.  parties.  In 
1912  the  relations  of  the  husband  and  wife, 
both  matrimonial  and  business,  having  ceas- 
ed to  be  harmonious,  Mrs.  Eugster  filed  the 
bill  In  this  case  praying  for  an  accounting 
by  her  husband  of  flie  profits  made  out  of 
the  business,  and  the  appointment  of  a  re- 
ceiver. Pursuant  to  the  prayer  of  her  bill 
the  Court  of  Chancery  directed  an  account- 
ing to  be  taken  betwera  the  parties  before 
Special  M!aster  Asper,  and  this  officer  of  the 
court,  after  hearing  the  parties  and  their 
witnesses,  and  examining  the  exhibits  sub- 
mitted to  blm,  reported  that  the  net  as- 
sets or  profits  of  the  business  up  to  the  date 
dt  the  making  of  the  order  of  reference  (ap- 
proximately) amounted  to  $6,243.20,  and  that 
one-half  of  these  net  assets  or  profits  belong- 
ed to  each  of  the  p«irties.  Upon  the  coming 
In  of  this  report  Vice  Chancellor  Lewis,  aft- 
er hearing  counsel  for  both  parties,  affirmed 
It,  and  thereupon  advised  a  decr^  adjudg- 
ing that  the  parties  had  been  copartners  in 
the  business;  that  the  partnership  "be  and 
the  same  Is  hereby  dissolved";  that  the  em-i  ed  In  the  brief  of  covmsel: 

tesaVor  other  cases  see  same  topie  and  KBY-NUHBSR  in  all  Ker-NomMred  OlsesU  and  lodsxM 


broidegry  business,  and  the  premises  upon 
which  It  was  carried  on,  together  with  all 
machinery  and  other  appurtenances  and  ap- 
pliances located  therein,  were  the  property 
of  the  complainant,  subject,  however,  to  a 
Uea  for  the  payment  of  the  debts  of  the  busi- 
ness, and  the  sum  found  to  be  due  to  the  de- 
fendant on  the  accounting.  From  the  decree 
entered  upon  the  advice  of  the  Vice  Chancel- 
lor, the  complainant  has  appealed. 

The  first  ground  of  appeal  is  that  the  evi- 
dence does  not  warrant  a  finding  that  a  busi- 
ness partnership  existed  between  the  com- 
plainant and  the  defendant 

[1]  Whether  the  business  arrangement  be- 
tween these  parties  entered  into  prior  to 
their  marriage  constituted  them  partners, 
and,  if  it  did,  whether  the  partnership  re- 
lation was  terminated  by  th^r  sutisequent 
marriage,  we  do  not  find  it  necessary  to  con- 
sider. Conceding  the  contention  of  com- 
plainant's counsel  to  be  sound  in  law,  she  is 
not  legally  aggrieved  by  the  adjudication 
upon  this  point  and  for  this  reason  the  ad- 
judication declaring  the  existence  of  a  part- 
nership had  no  effect  imtU  It  was  pronouno 
ed;  that  Is,  no  partnership  existed  in  fact 
until  the  Court  of  Chancery  declared  other- 
wise. In  cMijunctlon  with  this  declaration 
was  a  further  adjudlcatloa  that  the  part- 
nership which  was  then  created  "be  and  the 
same  is  hereby  dissolved."  The  net  result 
of  the  Judicial  action  complained  of,  there- 
fore, was  to  leave  the  complainant  and  the 
defendant  so  far  as  a  partnership  between 
them  was  concerned.  In  exactly  the  position 
which  she  claims  they  were  In  from  the  be- 
ginning. Belief  by  appeal  from  diancery  is 
only  for  "persons  aggrieved"  by  the  order  or 
decree  appealed  from.  Beckhard  v.  Rudolph, 
68  N.  J.  Eq.  749,  63  Atl.  708.  And  a  party 
aggrieved  Is  one  whose  persooal  or  pecimi- 
ary  Interests,  or  property  rights,  have  been 
injuriously  affected  by  the  order  or  decree. 
Swackhamer  v.  Kline's  Adm'r,  25  N.  J.  Eq. 
503;  Parker  v.  ,Beynold8,  32  N.  J.  Bq.  290; 
Andress  v.  Andress,  46  N.  J.  Bq.  628,  22  AtL 
124. 

The  next  ground  of  appeal  is  that  the 
contract  between  the  parties  relative  to  the 
operation  of  this  embroidery  Iwsiness  Is  not 
enforceable  In  equity,  for  the  reason  that  It 
does  not  express  the  free  and  uncontrolled 
Intention  of  the  parties,  or,  rather,  of  the 
complainant  The  question  thus  raised  la 
one  purely  of  fact;  the  Vice  Chancellor  de- 
termined It  against  the  complainant  and  our 
examination  of  the  proofs  sent  up  with  the 
appeal  satisfies  us  that  he  was  entirely  Justi- 
fied In  so  doing. 

[Z]  It  Is  next  asserted  as  a  ground  for  ap- 
peal that  the  ervldence  did  not  warrant  a 
finding  that  the  defendant  was  entitled  to 
$3,190.77  by  way  of  invflta.  The  ground  upon 
whldi  this  contention  Is  based  is  thus  stat- 
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"If  tbere  wu  an  eqnitable  partnerBhip  un- 
der wMcb  defeodpnt  was  eutitlea  to  profits,  and 
if  either  party  had  a  right  to  terminate  it,  such 
termination  must  be  inferred,  from  the  filing 
of  the  bill  of  complaint,  and  from  that  time 
forward,  at  least,  defendant  must  be  considered 
a  trespasser  in  the  business." 

No  argnment  Is  submitted  in  support  of 
tbls  contention,  and  we  are  unable,  without 
tbe  assistance  of  counsel,  to  dlscoTer  any 
merit  in  it 

[3]  The  fourth  ground  of  appeal  Is  based 
npon  the  following  proposition,  viz.  a  mar- 
ried woman  cannot  alter  into  a  business 
partnership  with  her  husband,  nor  can  she 
beheld  to  pay  him  for  servioe.  What  we  have 
already  said  upon  the  question  of  the  part- 
nM«hlp  between  these  two  litigants  Is  dls- 
posttlTe  of  this  point.  MoreoTer,  tbere  is 
nothing  In  the  case  to  show  any  agreement  on 
the  pert  of  the  complainant  to  pay  the  defend- 
ant tor  his  sendees.  On  the  contrary,  there 
was  a  Joint  adreilture,  and  an  agreement  to 
divide  the  profits  of  It  between  the  parties 
to  It 

[4]  Lastly,  It  Is  contended  that  the  de- 
toidant  held  the  proi)erty  of  the  complainant 
as  a  trustee  ex  malefldo,  and,  consequently. 
Is  not  entitled  to  compensation.  The  answer 
to  this  proposition  is  twofold:  (1)  Upon  the 
proofs  submitted  there  was  no  ground  for 
holding  the  defendant  to  be  a  trustee  for  the 
complainant;  (2)  there  was  no  allowance  to 
him  of  any  compensation,  but  a  mere  dlTl- 
slon  of  the  profits  between  him  and  his  wife 
as  ascertained  by  the  accounting  whi(^  she 
sought  by  her  bill. 

The  decree  below  will  be  affirmed,  with 
costs. 

(91  N,  3.  Law,  E6S) 

DRUMMOND  et  al.  v.  HUGHES. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  191&) 

X,  Appeal  anu  Esbob  •=>362^  —  Beskita- 
Tiow  01"  GaouND*— Foait. 
A  ground  of  appeal  embracing  a  large  ^art 
of   the   charge,   and   including  several   distinct 
lyropositionB,  cannot  be  considered. 
2.  CONTHAOTS  «=W320— BtTttDniO  CONTEAOTS— 

SuBSTiTinioR  or  MAimuo.. 
Where  a  contractor  has  so  improperly  plas- 
tered a  dwelling  house  as  to  necessitate  replas- 
tering,  the  owner  has  no  right  to  substitute  pat- 
ent plastering  for  the  plaster  provided  for  in  the 
specifications. 
8.  Contracts  «=9820— Bcildirg  Contraot»— 

COMFLIAHOB  WITH  SFECUICATIONS. 

Where  a  building  contractor  has  improperly 
plastered  a  dwelling  house,  necessitating  replas- 
tering  by  the  owner,  the  owner  is  entitled  to 
have  the  defective  plastering  replaced  with  the 
jilaster  under  the  terms  of  the  specifications  as 
contemplated  by  the  original  contract  and  to 
be  paia  a  reasonable  sum  therefor. 

4.  Contracts  «b3823(8)  —  BniLniNa  Con- 
tracts—Actions— Instruotiohs. 
In  an  action  by  the  owner  of  a  dwelling 
house  against  a  contractor  for  negligent  plaster- 
ing, an  instruction  leaving  it  to  the  jury  wheth- 
er oertain  cracks  in  the  plastering  were  con- 
sistent with  a  woikmanlike  job  was  proper. 


6;  TbUX    «S>281C9  —  iHBIRUCnOKS  —  Bkhs- 

larcE  TO  Pacts. 
It  is  not  legal  error  to  fail  to  call  attention 
in  an  instruction  to  a  fact  which  one  of  the 
parties  tliinks  important ;  the  judge  being  un- 
der no  obligation  to  state  one  foct  rather  than 
another. 

6.  Oontbactb  «=»S20— BtntOTNO  Contracts— 

COICPUANOE  WITH  gPEOIFIOATIONB. 

Where  an  owner  of  a  dwdling  house  has 
undertaken  to  remedy  improper  work  done  by 
the  contractor,  he  is  not  entitled  to  erect  a  bet- 
ter house  than  that  provided  in  the  specifica- 
tions, and  to  recover  therefor. 

7.  OoNTRAora    «=»199(1)  —  BtnLOiNG    Con- 
tracts—Actions— Instructions. 

Where  a  building  contract  required  the 
contractor  to  remove  from  premises  within  24 
hours  after  notice  all  material  condemned  by  tba 
architect  qMcificatioiis  calling  for  "approved 
brand  of  lime"  contemplated  a  brand  approved 
by  the  architect 

Appeal  from  Supreme  Court 

Action  by  Isaac  Drummond  and  another, 
executors  of  th«  estate  of  one  Wise,  against 
Richard  H.  Hughes.  From  a  Judgment  for 
defendant  plaintiffs  appeaL    Affirmed. 

Action  by  the  executors  of  Wise  to  recover 
damages  tot  the  failure  of  Hughes  to  perform 
properly  a  contract  for  the  bnllding  of  a  dwell- 
ing house.  The  dwelling  was  completed  in 
June,  1912,  and  occupied  some  time  before  that 
by  Wise's  family.  The  architect  pursuant  to 
the  contract,  gave  a  certUlcate  for  the  final 
payment  S^^»niber  28, 1912,  and  the  executor 
made  thexmyment  October  9, 1912.  During  the 
interim  between  the  completion  of  the  bouse 
and  the  final  payment  tbere  was  a  continuous 
dispute  about  the  plaster.  This  continued 
after  the  payment,  and  in  1915  the  defendant 
seems  to  have  been  willing  to  bear  part  of 
the  expense  of  making  some  small  repairs. 
The  plaintlfTs,  however,  proceeded  to  put  on 
new  plastering,  and  in  1916  brought  this  ac- 
tion. 

Durand,  Ivtus  &  Carton,  of  Asbury  Park, 
for  appellants,  Wilbur  A.  Heisley,  of  New- 
ark, for  awdlae. 

SWAYZE,  J.  (after  stating  the  facts  as 
above).  [11  1.  The  first  ground  of  appeal 
cannot  be  considered.  It  embraces  a  large 
part  of  the  diarge,  nearly  two  printed  pages^ 
including  several  distinct  propositions.  The 
reason  for  condemning  that  practice  is  as 
strong  under  our  present  procedure  as  it  was 
whien  the  method  of  review  was  by  wilt  of 
error.  As  to  bills  of  exception,  see  Olivet- v. 
Phelps,  21  N.  J.  Law,  597;  Associates  of 
Jersey  Co.  v.  Davison,  29  N.  J.  Law,  415; 
and  as  to  the  application  of  the  rule  to  as- 
signments of  error,  see  Flvey  v.  Penna.  R.  R. 
Co.,  67  N.  J.  Law,  627,  686,  62  AU.  472,  91 
Am.  St  Rep.  44S ;  Defiance  Fruit  Ca  v.  Fox, 
76  N.  J.  Law,  482-491,  70  AtL  460. 

[2, 3]  2.  The  second  ground  of  appeal  is 
that  the  Judge  erred  in  charging  that  the 
plaintiffs  had  no  right  to  substitute  patent^ 
plaster  for  plaster  provided  for  in  the  specl- 
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flcattons.  If  we  take  the  charge  in  Its  literal 
tOTms,  the  proposition  is  correct.  The  plain- 
tiff Iiad  no  sucli  riglit  His  right '  was  to 
make  good  his  damage,  if  he  had  suffered 
any;  but  this  was  very  far  from  a  wholesale 
suhatltution  of  patented  plaster  for  that  put 
on  in  accordance  with  the  specifications.  If, 
howerer,  we  discard  this  literal  construction, 
and  take  the  charge  as  it  was  intended,  and 
as  the  Jury  must  have  understood  it,  the 
Judge  <mly  meant  to  iqay,  as  he  immediately 
did  say,  that  "the  plaintlifs  could  not  recover 
for  the  reasonable  cost  of  the  patented  plas- 
ter"; that  they  could  not  adopt  such  a  plas- 
ter (L  e.,  one  "which  had  never  been  contem- 
plated by  the  8i>eclflcatIons"),  and  require  the 
defendant  to  pay  tat  It  He  then  charged 
the  legal  rule  correctly  as  follows: 

"If  there  was  defective  work  with  reqtect 
to  the  plastering  performed  by  the  contractor, 
the  defendant  in  this  case,  the  plaintiffs  were 
entitled  to  have  that  replaced  with  the  plaster 
under  the  terms  of  the  specifications,  in  order 
to  make  the  work  good  as  contemplated  by  the 
original  contract,  and  to  be  paid  by  the  de- 
fendant, or  to  claim  of  the  defendant,  a  reason- 
able sum  for  the  expense  so  incurred." 

[4]  8.  Tbe  third  ground  of  appeal  Is  that 
the  Judge  erred  in  charging  that  cracks  are 
not  inconsistent  with  a  good  and  workmanlike 
Job.  This  is  a  misstatement  of  the  charge. 
What  the  Judge  said  was: 

"You  may  as  men  of  common  sense  reach  the 
conclusion  under  the  evidence  that  those  cracks 
were  no  evidence  of  defective  work;  in  other 
words,  that  they  were  the  ordinary  and  custom- 
ary cracks  that  appear  in  a  new  construction, 
due  to  causes  for  which  the  contractor  cannot 
be  in  fact  held  responsible.  In  other  words, 
you  may  conclude  that  such  cracks  are  not  in- 
consistent with  a  good  and  workmanlike  job." 

We  know  of  no  reason  why  this  Question 
might  not  properly  be  left  to  the  Jury,  as  the 
judge  in  fact  left  it. 

[E]  4.  It  Is  no  legal  error  to  tail  to  call 
attention  to  a  fact  wbldi  one  of  the  parties 
thinks  important  The  Judge  is  under  no  ob- 
IlgatioD  to  state  one  fact  rather  than  an- 
other. There  was  no  legal  error  in  the  omis- 
sion complained  of. 

5.  Tbei  fifth  ground  of  appeal  is  that  the 
judge  erred  in  charging  that  if  Rockland 
lime  was  used  by  the  direction  of  the  archi- 
tect, and  proved  to  be  unsatisfactory,  defend- 
ant was  not  responsible.  This  is  an  inac- 
curate statement  of  what  tbe  Judge  said. 
What  he  charged  was: 

''If  Rockland  lime  was  used  by  tbe  direction 
of  the  architect  no  criticism  can  be  made  of  the 
defendant  by  the  plaintiffs.  They  were  bound 
by  the  architecf  b  direction  in  that  respect" 

We  do  not  Icnow  how  the  judge  could  have 
charged  otherwise  under  the  terms  of  the 
contract 

[I]  6.  Tbe  sixth  ground  of  appeal  is  that 
tbe  Judge  erred  in  charging  that  the  defend- 
ant was  obliged  to  follow  the  plans  and  sped- 
flcations,  evai  though  the  materials  or  work 
called  for  by  snch  plans  ancV  spedflcations 
were  defective,  and  would  not  give  a  good. 


woricmanllke  job.  This  again  is  an  inaccu- 
rate statement  of  what  the  Judge  said.  He 
charged: 

"If  the  sagging  of  the  walls  and  the  falling 
of  the  plaster  .was  due  to  insufficient  support 
through  joists  or  timbers,  even  though  the  de- 
fendant tmt  them  in,  but  if  the  specifications 
called  for  them,  this  defendant  cannot  be  held 
responsible  in  this  case.  In  other  words,  if  the 
defendant  simply  complied  with  the  terms  of  the 
specifications,  and  the  architect  through'  a  mis- 
take, provided  foi'  timbers  in  the  specifications 
which  were  insufficient  to  properly  carry  the 
weight  of  this  building  where  it  was  necessary 
to  have  such  support  and  as  a  result,  the  nat- 
ural and  proximate  cause  of  those  insufficient 
timbers,  the  cracks  occurred  and  the  plaster  fell, 
then  this  defendant  is  not  responsible  in  the 
law,  and  no  verdict  can  go  against  him." 

In  short  the  plaintiff  was  entitled  to  the 
honse  he  bargained  for,  and  not  a  better 
house.  If  the  contract  and  specifications  are 
not  to  be  the  builder's  guide,  he  has  none, 
and  tbe  owner  may  contract  for  a  fl,000 
house  and  demand  a  $10,000,  taoase.  A  good 
workmanlike  Job  is  a  Job  properly  executed ; 
whether  the  result  is  what  it  should  be  de- 
pends on  the  plans  and  spedflcations. 

[7]  7.  The  seventh  ground  of  appeal  is  that 
the  Judge  erred  In  Charging  that  the  approv- 
ed brand  of  lime  called  for  in  the  spedflca- 
tions contemplated  a  brand  of  lime  approvea 
by  the  ardiltect  Instead  of  an  approved 
brand  of  lime  or  brand  approved  In  the 
trade.  With  this  may  be  coupled  the  eighth 
ground  of  appeal,  that  tbe  judge  failed  to 
charge  that  tbe  defendant  was  required  to 
procure  an  approved  brand  of  lime  for  tbe 
building,  without  regard  to  the  approval  of 
the  architect  It  is  enough  to  say  that  the 
contract  required  the  defendant  to  remove 
from  the  prenvises,  within  24  hours  after  re- 
ceiving written  notice  from  the  architect 
all  materials  condemned  by  blm.  l^ils  neces- 
sarily involved  the  use  of  materials  which 
had  the  approval  of  the  ardsitect  and,  when 
tbe  words  "approved  brand  of  lime"  were 
used,  they  necessarily  meant  approved  by 
tbe  architect,  who  had  the  power  to  con- 
demn. The  Rockland  lime  was  bought  by 
the  architect's  orders  and  inspected  by  him. 

We  find  no  error.  Let  tbe  Judgment  be 
afllrmed,  with  costs. 


(91  N.  3.  Law,  424) 
FIRST  NAT.  BANE  OF  VKEmBOLD  r. 
BUTTER. 

(Supreme  Court  of  New  Jersey.    June  5, 1918.) 
(SyUiOm^  &V  the  Court.} 

HUBBAWD   AND    WlTK  «=3l61  —  MabBIED   Wo- 

icAN's  Note— Estoppel  to  Dent  Validity— 

— "BENErrr." 
Defendant  a  married  woman,  executed  a 
promissory  note  for  tbe  benefit  of  her  brother 
and  which  he  discounted  at  the  plaintiff  bank. 
It  bore  the  words  "value  received,  for  my  own 
use  and  benefit"  on  the  face;  but  m  fact  she  re- 
ceived no  benefit  of  it  and  the  bank  officials,  as 
the  jury  could  find,  knew  this  before  advancing 
money  on  it    Heid:  (1)  That  there  was  no  basis 
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fbr  a  dalm  that  defendant  was  estopped  from 
denying  that  her  separate  estate  was  benefited ; 
(2)  that  the  hope  of  bettering  her  brother's  finan- 
cial affairs  by  the  proceeds  of  the  note,  so  that 
he  might  perhaps  repay  other  moneys  that  he 
owed  her,  was  not  the  ''boiefit"  to  her,  contem- 
plated by  the  statute. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Benefit.! 

Appeal  from  Court  of  Oommon  Pleas,  Mon- 
moath  County. 

Acti(m  by  the  First  National  Bank  of  Free- 
liold  against  Abble  M.  Rutter.  Jadgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  February  term,  1918,  before  GUM- 
MBBB^  a  J.,  and  PABKBR  and  KAUSOH, 
JJ. 

Tredenbnrgh  A  Vredenbur^  and  Samuel 
C  Oowart,  all  of  Freehold,  for  appellant. 
John  S.  Applegate,  of  Red  Bank,  for  respond- 
ent 

PABKZXt,  J.  Defendant  Is  a  married 
woman,  nie  action  is  upon  a  promissory 
note  signed  by  her  and  made  to  the  order  of 
her  brother  John  T.  McChesney,  to  whose 
credit  the  proceeds  were  placed,  defendant  not 
getting  any  of  the  money  so  raised.  Hie  Jury 
found  a  TWdlct  for  defendant  and  plaintiff 
am>eal8. 

The  spedal  £act8  of  the  case  are  as  follows: 
Defendant  Is  a  married  woman  running  a  lit- 
tle business  of  her  own.  Her  brother,  Mc- 
Chesney, wished  to  t>orrow  money  from  the 
plaintiff  bank,  vfbldi  refused  td  discount  hLs 
note.  Then  he  asked  the  bank  people  if  they 
would  lend  on  his  sister's  note,  and  they  said 
they  would.  The  note  was  drawn  with  de- 
fendant as  maker,  to  the  order  of  McChesney 
and  Indorsed  by  him  and  discounted  to  his 
account  The  assistant  cashier  said  In  his 
testimony  tliat  he  knew  Mrs.  Rutter  was  not 
getting  the  proceeds  of  the  note  at  the  time 
they  were  placed  to  McChesney's  credit  The 
bank  people,  knowing  the  dangers  of  a  mar- 
ried woman's  paper,  wrote  on  the  note  after 
the  words  "yalue  received,"  the  further  words 
"for  my  own  use  and  benefit"  Mrs.  Rutter 
swore  that  she  saw  those  words,  but  that  she 
recelTed  no  benefit  from  the  making  of  the 
note,  that  It  was  purely  for  her  brother's  ao- 
oommodatlon,  and  that  the  statement  on  the 
note  was  taiao.  It  was  a  Jury  question  on 
the  eTldence  whether  the  bank  people  knew 
or  had  reason  to  know  that  she  was  receiv- 
ing no  benefit  from  the  note. 

In  this  condition  of  things  the  question  of 
law  raised  at  the  trial  was  whether  she  was 
estopped  by  the  statement  on  tlie  note  from 
denying  that  she  received  any  benefit  for  the 
nse  of  ber  separate  estate.  Defendant  claim- 
ed that  she^  b^ng  disabled  by  law  from 
otmtractlng  for  h&t  brother's  sole  benefit 
ODUld  not  enable  herself  by  any  false  state- 
ment of  fact  and,  admitting  that  she  could, 
plaintur  knew  the  actual  facts,  and  hence  no 
estoppel  arose.    The  trial  Judge  left  It  to  the 


Jury  to  say  whether  the  bank  was  deceived 
by  the  words  on  the  note  or  put  them  there 
only  to  make  the  paper  apparently  good;  and 
the  Jury  evidently  found  that  the  bank  offi- 
cers knew  that  she  was  <Kily  an  accommoda- 
tion maker.  So  the  question  whether  she 
could  estop  herself  Is  one  that  in  this  case  we 
need  not  pass  upon,  for  If  the  bank  officers 
knew  the  words  were  false,  they  were  not 
entitled  to  advance  money  on  her  account  as 
if  they  believed  them  true.  It  Is  suggested 
that  she  did  get  some  benefit  Cor  her  separate 
estate  by  the  signature  because  she  knew  her 
brother  was  in  financial  difficulties  and  would 
be  in  a  better  position  to  look  after  his  debts, 
including  one  that  he  already  owed  her.  Bui 
this,  in  our  Judgment,  is  altogether  too  re* 
mote  and  shadowy  to  be  considered  as  conk- 
ing within  the  description  of  "money,  prop 
erty,  or  other  thing  of  value  for  her  own  use, 
bmefit  or  advantage  of  her  separate  estate" 
that  the  statute  mentioned.  In  fact  it  is 
against  Just  such  transactions  as  this  that 
the  law  is  Intended  to  guard. 

This  disposes  of  the  fundamental  points  In 
the  case.  The  other  minor  points  discussed 
In  the  brief  are  either  not  properly  before  us, 
or  are  not  su<±t  as  to  require  special  mention. 
We  find  no  error  properly  brought  up  that 
should  lead  to  a  reversal,  and  the  Judgment 
Is  therefore  affirmed. 


(89  N.  J.  Bq.  U6) 

BRtJNEm  V.  ORANDI  et  al.    (No.  43/246.) 

(Court  of  C!hancery  of  New  Jersey.     May  9, 
1918.) 

1.  Mechanics'  Lixns  «=»113(2)  —  Noncxs  of 
Claim— EiTECT  as  Assignuents. 

Notices  of  the  claims  of  mechanics  lienors, 
served  under  Mechanics'  Lien  Act  i  3,  operate 
as  assignments  pro  tanto  of  the  moneys  due  from 
the  owner  to  the  contractor,  to  the  extent  neces- 
sary to  pay  the  daims. 

2.  Mechanics'  £>iBNa  4=»113(2)  —  NonoB  to 
Owner— Action  bt  Noticing  Claimant. 

Action  at  law  will  lie  by  noticing  claimant 
of  mechanic's  lien  against  owner,  but  It  is  neces- 
sary for  claimant  to  prove  there  is  a  sum  due 
from  owner  to  contractor  under  all  terms  of 
contract 

3.  Intbbflxadbb  9=>11— Undkb  Meohanios' 
Lien  Law. 

Where  several  notices  of  claim  of  mechanic's 
lien  are  served  on  owner,  and  there  is  question 
of  priority  or  validity,  or  dispute  as  to  amount 
due  from  owner  to  contractor,  general  practicr 
is  for  the  owner  to  seek  relief  in  equity  on  bill 
of  interpleader,  or  in  nature  of  interpleader. 

4.  Mechanics'  Liens  9=3113(2)  —  Stop  No- 
tices—Action BT  Contractob. 

Where  there  is  a  dispute  between  contractor 
and  owner,  amount  due  must  be  fixed;  tiie  ap- 
proved practice  being  to  permit  contractor  U 
prooeed  to  judgment  though  mechanic's  lleo 
claimants  have  filed  stop  notices  with  owner. 
<S.  Mechanics'  Liens  «=3l98  —  Attobnxt'i 
LiBN — ^"Cattse  of  Action"— Psiobitt. 

Though  stop  notices  have  been  served  by  me- 
chanic's lien  claimants  on  the  owner,  the  con- 
tractor suing  owna  had  a  "cause  of  action" 
against  him  Within  attom^s*  lien,  statute  In 
his  own  right  or  in  right  of  noticing  claimants. 
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M  that  amoant  dnelils  attorney  ia  lien  prior  to 
liens  of  noticing  claimants. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oiuse  of 
Action.] 

Interpleader  suit  by  Nichola  Brunettl 
against  Antonio  Orandl  and  Francesco  Crl»- 
dtelll  and  others.  Decree  for  one  Themls- 
tocles  Mancusl-Ungarlo,  a  def^dant. 

Oaetano  M.  Belfatto,  of  Newark,  for  com- 
plalnant.  Osborne  &  Astley,  of  Newark,  for 
Rome  Stone  Gutting  Co.  Stallman,  Van  Llew 
&  Peck,  of  Newark,  for  Bockovan  Bros.  Co. 
Henry  H.  Dawson,  of  Newark,  for  iy>mUns 
Bros.  Charles  O.  Giffoniello,  of  Newark,  for 
Joseph  Occhloone,  Essex  Mtosaic  Tile  Ca, 
and  West  Side  Iron  &  Steel  Works.  Carl  F. 
Hinridisen,  of  Newark,  for  Cook  &  Oenung. 
Kessler  &  Kessler,  of  Newark,  for  Bast  Side 
Bffloldlng  A  Lumber  Co.,  Herman  Mass,  Ris- 
ing &  Thome,  and  Max  Abramson.  Themis' 
tocles  Mancusl-Ungarlo,  of  Newark,  pro  se; 

LANE,  y.  0.  fnils  Is  an  interpleader  sntt 
brought  by  the  owner  of  property  against 
whom  there  had  been  obtained  a  jndgmmt 
by  a  ccHitractor  for  the  balance  due  him  for 
work  performed  under  the  terms  of  a  filed 
contract  for  the  con8tmcti(Hi  of  a  building. 
On  January  13,  1915,  suit  was  brought  at 
law  by  the  builder  against  the  owner.  Judg- 
m«it  was  obtained  for  $3,516.62.  The  case 
was  taken  to  the  Supreme  Court  and  the 
'  Court  Y>f  Errors  and  Ajppeals,  and  the  Judg- 
ment was  finally  affirmed  on  the  15th  day 
of  March,  1916.  Prior  to  the  institution  of 
suit  notices  had  been  served, under  the  third 
section  of  the  Mechanic's  Lien  Act  (8  Comp. 
St  1910,  p.  8204)  by  subcontractor,  and  ma- 
terialmen. The  amounts  admitted  to  be  due 
to  the  noticing  claimants  exceed  the  amount 
of  the  Judgment  The  claimant,  Themlstocles 
Mancusl-Ungarlo,  was  the  attorney  for  the 
contractor  In  the  suit  at  law.  Immediately 
after  the  entry  of  Judgment  he  obtained  an 
assignment  thereof  to  secure  his  fees  and 
disbursements,  which  was  duly  recorded. 
He  now  claims  priority  over  the  noticing 
claimants  for  his  costs  and  disbursements 
and  a  reasonable  fee  for  his  services  ren- 
dered. There  is  no  dispute  as  to  the  validi- 
ty or  priority  of  the  claims  of  the  respective 
noticing  claimants,  nor  Is  there  any  dispute 
as  to  the  amount  that  should  be  allowed  the 
attorney,  if  he  Is  entitled  to  priority,  and  the 
only  question  in  the  case  Is  whether  or  not 
this  priority  exists. 

[1-4]  Prior  to  the  adoption  of  the  statute 
giving  attorneys'  liens  (Laws  of  1914,  p.  410) 
the  law  seems  to  have  been  that  a  lien  of  at- 
torneys for  compensation  aros^  only  after 
Judgment  recovered,  or  after  the  proceeds 
of  a  compromise  or  settlement  had  come  to 
tbe  actual  possession  of  the  attorney.  Magle, 
Ohancellor,  In  Weller  v.  Jersey  City,  Hoboken 
A.  PatersMi  St  R.  Co.,  ««  N.  J.  Eq.  11,  5T  Atl. 
730,  dtlng  Temey  v.  Wilson.  45  N.,  3.  Law 


(16  Vr.)  282;  FhiUpa  t.  Mackay,  64  N.  3.  Law 
(25  Vr.)  819,  23  AU.  941;  Barnea  v.  Taylor,  80 
N.  J.  Eq.  (3  Stew.)  467;  Middlesex  Freehold- 
ers T.  State  Bank.  38  N.  J.  Eq.  (11  Stew.)  36. 
After  the  entry  of  Judgment  or  decree,  the 
defendant  after  notice  of  a  claim  of  lien 
might  not  pay  the  amount  doe  without  mak- 
ing himself  liable  for  the  amount  due  the  at- 
torney for  services  and  disbursements. 
Barnes  ▼.  Taylor,  30  N.  J.  Eq.  (3  Stew.)  467. 
Nor  could  the  client  substitute  an  attorney, 
where  there  was  a  fund  within  the  centred 
of  the  court  without  satisfying  the  attorney's 
lien.  Hudson  Trust  8c  Savings  Inst  T.  Oarr- 
Curran  Paper  Mills,  44  Atl.  63a  I%e  statute 
(P.  L.  1914,  p.  410)  provides  that: 

"After  the  service  of  a  summons  and  com- 
plaint in  any  acdoa  at  law,  •  *  *  the  at- 
torney, solicitor  or  counselor-at-law  who  shttU 
appear  in  said  canse  for  sach  party  insdtating 
the  action  at  law,  or  suit  *  •  *  sliall  have 
a  lien  for  compensation,  upon  his  dient's  cause 
of  action,  •  •  *  which  shall  contain  Ific]  and 
attadi  to  a  verdict  report  decision,  decree, 
award.  Judgment  or  final  order  in  his  dient's 
favor,  and  the  proceeds  thereof  in  whosoever 
hands  they  may  come." 

The  contention  of  the  notidng  claimants  is 
that  at  the  time  of  the  service  of  summons 
the  contractor  had  no  cause  of  action  upon 
which  an  attorney's  lien  could  attach  because 
the  notices  served  theretofore  bad  operated 
as  assignments  pro  tanto  of  the  moneys  due 
from  the  owner  to  the  contractor  to  the  ex- 
tent necessary  to  pay  the  dalma  It  has 
been  held  that  notices  served  under  the  third 
section  do  operate  as  assignments  pto  tanto. 
Wightman  r.  Brenner,  26  N.  J.  Eq.  489; 
Kirtland  v.  Moore,  40  N.  J.  Bq.  106,  2  Att 
269 ;  Kreuta  v.  Cramer,  64  N.  J.  Eq.  648,  64 
Atl.  535.  An  actt(m  at  law  will  lie  by  a 
notidng  claimant  against  the  owner,  Cralc 
V.  Smith;  37  N.  J.  Law,  549;  Wightman  ▼. 
Brenner,  supra;  R«eve  v.  Eknendorf ,  88  N.  J. 
Law,  126.  In  such  an  action  It  is,  however, 
necessary  ft>r  tlie  plaintiCT  to  prove  that 
there  Is  a  sum  due  from  the  owner  to  the 
contractor.  Such  an  action  will  not  lie  un- 
til the  amount  Is  due  under  all  of  the  t«ma 
of  the  contract  Booth  v.  Kiefer,  60  N.  J.  Bq. 
57,  47  AtL  12.  Where  there  are  several  no- 
tices served  and  there  is  a  questlmi  of  prior- 
ity or  validity,  or  -where  there  is  a  dl^mte  as 
to  the  amount  due  from  the  owner  to  the  con- 
tractor, the  general  practice  Is  to  sedc  relief 
in  a  court  of  equity  on  bill  of  Intwpleadar  or 
In  the  nature  of  a  bill  of  Interpleader.  Sup- 
erintendent etc.,  T.  Heath-,  16  N.  J.  Eq.  22; 
Aleck  V.  Jadtson,  M  N.  j.  Bq.  607,  23  Atl.  760; 
E^DgUsh  V.  Warren,  66  N.  J.  Eq.  30, 64  Aa  860; 
Kirtland  t,  Moore,  supra;  Hall  v.  Baldwin, 
46  N.  J.  Eq.  868,  18  AtL  976.  The  danger  to 
whldi  the  owner  may  subject  himself  by  per- 
mitting suits  brought  by  stop  notidng  datm- 
ants  to  go  against  him  before  seeking  relief 
in  a  conrt  of  equity  by  a  bill  of  interpleader, 
or  In  the  nature  of  a  bill  ot  Interpleader,  la 
well  Illustrated  by  the  case  of  Pusakowskl  ▼. 
Woodward  Lumber  &  Supply  Ca,  87  N.  J.  Eq, 
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«65, 103  Atl.  194.  Wbere  tbb  dispute  is  as  to 
the  amount  from  the  owner  ttf  the  contractor, 
the  practice  as  to>  the  method  of  determina- 
tion has  not  been  nnlform.  In  Aleck  v.  Jack- 
son, th6  contractor  was  permitted  to  proceed 
with  his  suit  against  the  owner  to  final  Jndg- 
Bient.  In  that  case  it  appeared  that  the 
amount  admitted  to  be  due  by  the  owner  to 
the  contractor  "was  leas  than  the  aggregate 
of  the  amounts  claimed  by  the  noticing  claim- 
ants. Although  the  term  "assignment  pro 
tanto"  has  been  applied  to  the  effect  of  these 
notices,  the  served  notices  have  not  all  the 
qualities  of  assignments,  for  the  owner  can- 
■not,  In  an  action  brought  by  the  contractor 
against  him,  dalm  credit  for  the  amount 
claimed  by  any  of  the  notices,  dnless  he  shall 
have  In  fact  paid  th«  amount  claimed  to  be 
due.  Wlghtman  v.  Brenner,  supra.  Notwith- 
standing, therefore,  the  service  of  notices  the 
contractor  retains  either  in  his  own  right,  or 
In  the  right  of  the  noticing  dalmants,  a  suf- 
ficient cause  of  action  to  warrant  a  judgment 
in  a  law  court  for  tlie  full  amount  due  from 
the  owner  under  the  contract.  It  seems  to 
me  that  the  holdings  that  the  effect,  at  the 
sendee  of  notice  Is  to  f^ssign  pro  tanto^  and 
tlmt  the  owner  has  no  right  to  credit  nntU 
payment,  and  that  the  contractor  may  recover 
after  the  service  of  notice  from  the  owner 
the  full  amoobt  due  on  his  dalm,  must  neo 
«gaailly  result  in  the  heOdlng  that  when  the 
contractor  brings  his  suit  against  the  owner 
Tak  represents  the  claims  of  the  noticing 
dalmants  and  their  causts  of  action.  Where 
there  is  a  dispute,  as  in  this  case,  between  the 
contractor  and  owner,  it  is  necessary  that 
tile  amount  due  should  be  fixed  and  determin- 
ed, and  an  approved  practice  is  to  permit  th« 
contractor  to  proceed  to  Judgment.  Aleck  v. 
Jackson,  supra.  A  court  of  equity,  upon  bill 
of  interpleader,  or  in  the  nature  of  a  bill  of 
Interpleader,  will  not  permit  more  than  one 
Bolt  to  be  brought  for  the  purpose  of  estab- 
lishing the  amount  due. 

In  the  case  at  bar  the  noticing  claimants 
brought  no  suit  against  the  owner.  They  had 
knowledge  of  the  suit  at  the  contractor.  By 
silence  at  least,  they  acquiesced  in  Ua  pros- 
ecuting the  suit  to  Judgment  The  fund  In 
court  represents  the  proceeds  of  that  suit, 
and  its  existence  lis  due  to  the  labors  of  the 
attorney. 

[SI  I  conclude,  therefore,  that  the  contract 
tor  had  a  cause  of  action  within  the  meaning 
of  the  statute  of  19l4,  either  in  his  own  right 
or  In  the  right  of  the  stop-noticing  claimants, 
and,  if  in  their  right,  then  that  he  acted  as 
their  agent  by  force  of  the  statute,  and  that 
the  amount  due  to  the  attorney  constitutes 
a  lien  upon  the  canae  of  action,  and  Is  entitled 
to  be  first  satisfied. 

This  case  was  rather  informally  tried.  No 
testimony  was  taken.  Upon  the  hearing  the 
amount,  validity,  and  priority  of  the  respeo- 


tlve  dalms  were  agreed  t»,  in.  open  court 
The  amount  due  to  the  attorney  if  he  had  a 
lien  was  agreed  to.  My  recollection  is  that 
it  was  also  agreed  that  the  stop-noticing 
<dalmaBta  had  notice  of  the  bringing  of  the 
suit  by  the  contractor,  and  that  none  of  them 
brought  salts  upon  their  stop  notices.  If 
there  is  any  question  but  that  the  facts  above 
stated  are  correct,  then  testimony  most  be 
taken  to  establl^  them  before  the  signing 
6f  a  final  decree.  If  the  case  goes  up  without 
the  taking  of  further  testimony,  it  must  go 
up  with  the  facts  in  these  conclusions  adm^t)- 
ted. 
Settle  decree  on  two  days'  notlc& 

.  (»  N.  J,  Ba.  iw) 

POSTAL  TELEGRAPH  04BIiB  CO:  OF 

. .  NEW  JMBSBi  w.  dblawabb;  L.  & 

W.  B.  OO.  et  ah    (Nou  41/64a) 

<Goart  of  Ohanoery  of  New  Jeney.    June  18, 
1918.) 

1.  TBEXaSAPHB    ARU    TBUEPHOIIXS   «=s>20(^— 

Raskmbht    ijr    Post    Roia>  — OaANax    or 

O&ADB— BioHT  OF  Action. 
Tel^aph  company  maintaining  poles  in  post 
road  crossed  by  railroad  at  grade  cannot  en- 
join township  and  county  from  changing  grade 
of  road  because  it  would  interfere  tonporarily 
with  p<^e8,  or  recover  cost  of  changing  location 
of  poles,  and  tii  restoring  them  to  former  loca- 
tion I  easement  being  subject  to  public  rights 
in  highway. 

2.  Raiuioads  «a>99C9— Tkixokafh  LinrK— 
Chan  OS  is  Gkadk  ot,Post  Roaj>— ExpBirsii 
or  SHiFnKo  Polks. 

Work  of  changing  grade  of  post  road  at 
railroad  ttossing,  under  agre«nent  between 
township  and  county  authoritieB  and  railroad, 
with  legislative  sanction,  heli  not  for  railroad's 
sole  benefit  to  render  it  liable  to  telegraph  com- 
I>any'  for  expenses  of  temporary  rdocation  of 
poles  in  post  road  during  work.  < 

3.  Raiuioads  «ss»99(2)  —  TbIiXOkaph  Linb  — 
SnimNa  Poles  —  CHAireB  in  G-badb  or 
Post  Boas. 

Where  township  and  tiountjr  had  right  to 
change  grade  of  post  road  at  nulroad  Crosafiig, 
under  agreement  with  railroad  having  legida- 
tive  sanction,  railroad,  which  did  work,  was  not 
liable  to  tel^aph  company  for  cost  of  shifting 
poles  temporarily,  railroad  standing  toward  mu- 
nicipalities in  rdation  of  contractor  and  em* 
ployA. 

Suit  by  the  Postal  Telegraph  Cable  Com- 
pany of  New  Jersey  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company 
and  others.  Decree  dismissing  the  bill  ad- 
vised. 

Yredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  complainant.  W.  J.  Larrabee,  of 
New  York  City,  for  Delaware^  L^  &  W.  R.  Co, 
F.  W.  Van  Blarcom,  of  Paterson,  for  Board 
of  Chosen  Freeholders  of  the  County  of  Pas- 
saic. W.  B.  Gourley,  of  Paterson,  for  Town- 
ship of  Aoquackooonk. 

GRIFFIN,  V.  C.  This  caas«  is  submitted 
upon  the  pleadings  and  a  stipulation  of  facts, 
from  which  it  appears  that  the  River  road  in 
the  township  of  Acqnackononk  in  the  county 
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of  Passaic  Is  a  public  highway  which  was 
crossed  by  the  Dtiawafe^  Ladcawanna  & 
Western  Railroad  at  grade;  that  said  RlTer 
road  Is  a  post  road  within  the  meaning  of 
the  act  of  Congress,  within  the  lines  of  which 
the  complainant  had  erected  its  telegraph 
poles  carrying  wires  tor  the  transmission  of 
messages.  The  railroad  company  and  the 
townsliip  and  county  authorities  entered  Into 
an  agreement  to  change  the  grade  of  the 
River  road  to  abolish  the  grade  crossing,  un- 
der Laws  1003,  p.  661,  U  30,  31,  C!omp.  Stat, 
p.  4234  (section  30  amended  P.  L.  1016,  p.  98, 
1  Supp.  Comp.  Stat  p.  1299).  In  doing  the 
work  it  became  necessary  to  temporarily  re- 
move the  telegraph  poles  and  wires  of  the 
complainant  to  a  point  ontslde  the  lines  ot 
Iilghway,  anticipating  wlilch  the  complainant 
filed  its  bill  to  restrain  this  disturbance,  and 
obtained  an  order  to  show  cause,  with  re- 
straint, upon  the  hearing  of  which  an  order 
was  entered  on  the  19th  day  of  June,  1916, 
on  motion  of  the  solldtors  of  all  the  parties, 
which,  after  permitting  the  work  to  be  pro- 
ceeded with,  ordered  as  follows: 

"Farther  ordered,  that  the  question,  which 
of  the  parties  sh'all  be  liable  for  the  cost  and 
expense  of  such  rdocation  or  reconstruction 
and  the  restoration  of  said  poles  and  lines  to 
within  the  lines  of  said  River  road  upon  the 
completion  of  said  improvement,  and  the  costs 
on  said  order  allowed  June  3,  1016,  abide  the 
final  decree  of  tins  court" 

Tbe  complainant  thereafter  removed  its 
poles,  wires,  eta,  outside  the  lines  of  the 
road,  and  restored  the  same  after  the  change 
of  grade  was  completed,  at  an  expense  of 
*1,137.63. 

The  question  now  presented  is  which  of 
the  turtles  should  bear  this  expense.  First 
are  the  municipalities  Uable? 

[1]  If  the  complainant  sought  to  enjoin  the 
municipalities  from  changing  the  grade  of 
the  road  because  it  would  Interfere  tempo- 
rarily with  the  maintenance  of  its  poles  in 
the  locus  In  quo,  or  If  it  sued  to  recover  the 
cost  of  changing  the  location  of  its  poles 
during  the  Improvement  and  restoring  them 
to  their  former  location  after  its  completion, 
it  is  quite  clear  it  would  fall  in  both  Instanc- 
es, because  Its  easement  is  sulwervient  to  the 
rights  of  the  public  in  the  liighway,  from 
which  It  follows  that  the  cost  of  all  changes 
of  location  in  the  highway,  made  necessary 
to  the  use  of  the  dominant  right  of  the  pub- 
lic in  the  highway,  must  be  paid  by  the  own- 
ers of  what  might  be  termed  the  subordinate 
casement  Jersey  City  v.  City  of  Hudson,  13 
N.  J.  Eq.  420;  Erie  R.  R.  Co.  v.  Public 
DtUities  Com'rs,  80  N.  J.  Law,  67,  98  Atl. 
13,  afBrmed  00  N.  J.  Law,  672,  673,  103 
AtL  1052. 

Second,  is  the  railroad  company  liable? 

[2, 3]  The  complainant  insists  that  even 
though  the  municipalities  are  not  liable,  the 
railroad  company  Is.  Its  view  is  that  the 
ehange  of  grade  was  made  for  the  sole  bene- 
fit of  the  railroad  coinpnny.    With  this  I  do  i 


not  agree,  and  do  not  deem  it  necessary  to 
pass  ap<»i  wliat  the  situation  would  be  if  this 
contentlMi  were  true  Tba  change  of  grade 
was  made  with  legislative  sanction,  whlcb 
authorized  municipalities  and  the  raUroed 
companies  to  enter  into  agreements  to  abol- 
ish grade  crossings — a  thing  clearly  beneA- 
clal  to  both — and  fixing  tlie  portion  of  the 
expense  to  be  borne  by  the  munidpalitlea. 
This  Is  precisely  what  defendants  did.  In  the 
sixth  paragraph  the  municipalities  agreed  to 
take  the  necessary  (MBBdal,  or  other  action, 
etc.,  to  carry  out  the  provisions  of  the  agree- 
ment, etc.  In  the  fifth  paragraph  the  ma- 
nlcipalltles  agreed  (among  other  things)  to 
secure  the  removal  and  relocation  of  the 
Itoles  in  question,  where  rendered  necessary 
to  perform  tlie  work  contemplated.  This 
paragraph  was  evidently  inserted  to  bind  the 
municipalities  to  exercise  their  rights  to  com- 
pel the  removal  or  relocation  of  the  jtoles 
during  the  work,  so  that  the  same  might  not 
be  Impeded.  The  railroad  company  assumed 
no  liability  under  this  paragraph. 

The  complainant,  as  I  understand  it,  makes 
the  point,  which  Is  combated  In  defendants' 
brief,  that  as  the  railroad  did  the  work 
(which  is  true),  coupled  with  the  assertioo 
that  it  was  for  the  railroad's  sole  benefit 
(which  I  have  found  to  be  untrue),  a  legal  or 
equitable  right  arises  in  favor  of  the  com- 
plainant against  the  railroad  company  to 
reimbursement  I  do  not  deem  It  necessary 
to  pass  on  this  ocMupound  contention,  if  it  la 
so  urged,  because  the  elemait  of  sole  benefit 
to  the  railroad  company  la  otlsslng ;  and,  as 
to  the  fact  that  the  railroad  company  did  the 
work,  that  fact  alcme  does  not  render  the 
railroad  company  Uable,  because,  in  doing  It 
it  stood  toward  the  municipalities  in  the  re- 
lation of  contractor  and  employ^  Clark  v. 
Elizabeth,  61  N.  J.  Law,  565-577,  40  AU.  616, 
737. 

Being  of  the  opinion  that  the  defendants 
are  not  liable  to  reimburse  the  complainant 
a  decree  will  be  advised  dismissing  the  blU. 


(8>  N.  J.  Bq.  91) 
FRBILB  et  al.  v.  RUDIOBR  et  aL 
(No.  39/46.) 

(Court  of  Chancery  of  New  Jersey.     May  20^ 

1918.) 

1.  Bills  akd  Notes  «s>495  —  Liabilitt  or 

INDORSEB— BCBDBN  OF  I%O0F. 

Burden  is  <«  an  indorser  of  note  to  show 
contract  different  from  that  raised  by  indoise- 
ments. 

2.  DiscovxBT  «=»1S— Aoiioir  or  Nois— Pab- 
TIES  Intbbested. 

Where  holder  of  note  on  failure  of  maker  to 
pay  applied  to  payee,  who  had  a  daim  against 
the  holder  for  an  amount  equal  to  note,  for  pay- 
ment and  it  was  agreed  that  holder  would  pay 
such  amount  if  he  could  collect  note  from  inter- 
mediate indorser,  and  payee  wrote  "without  re^ 
course"  after  bis  indorsement  and  holder  sued 
intermediate  indorser,  the  real  party  in  interest 
was  the  payee,  and  be  could  be  brought  in  as  de- 
fendant by  the  intermediate  indorser  on  bill  of 
discovery. 
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8.  Bnxa  ASD  Nons  9=3301— Iitdobbekents— 

DlBCffABOB   OF   INDOBSERS. 

Where  payee  of  note  on  being  presented  note 
for  payment  wrote  "without  recourse"  after  his 
indorsemeot,  failnre  of  the  holder  to  disavow  the 
alteration  after  knowledge  thereof  was  a  ratifi- 
cation of  a  material  alteration  which  operated 
as  discharge  of  sulweqnent  indorsers. 

BUI  by  William  Freile  and  others  against 
Joe^Ii  H.  Rndlger  and  otbers.  Decree  for 
complainants. 

Randolph  Perkins,  of  Jersey  City,  for  com- 
plainants. Treacy  &  Milton,  of  Jersey  City, 
for  defendant  Rudiger.  McDermott  &  En- 
rigbt,  of  Jersey  City,  tor  defendants  Schatz- 
Un  and  Oeitjen. 

GBIPPIN,  V.  C.  The  MU  to  this  cause  te 
flled  for  discovery  in  aid  of  a  suit  at  law 
against  the  complainants,  William  Freile,  An- 
thony Michel,  and  P.  Bdward  Wisch,  upon  a 
promissory  note  made  by  Orpheum  Amuse- 
ment Company  (upon  which  the  complainants 
are  indorsers  subsequent  to  the  defendant 
Rudiger,  who  is  payee  and  first  indorser),  and 
for  a  perpetual  injunction  against  the  suit  at 
low,  and  for  a  decfree  that  the  note  be  deliver- 
ed up  for  cancellation,  and  for  other  relief. 
The  note,  at  maturity,  was  protested  for  noa- 
payment  by  iSchatskln,  the  holder  thereof.  It 
seems  that  after  the  note  had  been  protested, 
Schatzkln  delivered  the  same  to  Rudiger,  the 
pay6e  and  first  indorser,  to  hand  to  his 
(Schatzkin's)  attorneys  for  collection,  under 
circumstances  hereinafter  stated.  Rudiger, 
who  was  a  director  and  vice  president  of  a 
bank  who  knew  the  order  of  liability  between 
indorsers,  wrote  after  his  name  the  words 
"without  recourse"  and  handed  the  note  to 
the  attorneys  of  Schatzkln.  The  bill  contains 
numerous  prayers  for  discovery,  one  of  which 
called  on  the  defendants  Rudiger,  Schatzkln, 
and  Oetjen  to  discover  what  interest  either  of 
them  liad  in  the  note,  and  what  Interest 
Sdiatzkln  or  Rudiger  had  in  the  suit  at  law. 
The  defendant  Rudiger,  answering  this  pray- 
er, denied  that  "he  is  the  beneficial  owner  of 
the  note,"  or  "that  neither  at  this  time  nor  at 
any  other  time  has  he  had  any  Interest  in  said 
note  and  the  suit  instituted  thereon  by  the 
said  Henry  A.  Oetjen." 

The  Joint  answer  of  SchatzUn  and  Oetjen 
denies  that  Rudiger  has  any  right,  title,  or 
Interest  in  said  note,  but  does  not  state  wheth- 
er he  has  any  Interest  in  the  suit  at  law. 
These  answers,  in  the  respects  above  stated, 
are  not  strictly  true,  because  Mr.  Rudiger  was 
the  one  most  vitally  interested  in  the  suit  at 
law.  Schatzkln  and  Oetjen  also  filed  an  an- 
swer by  way  of  cross-bill  against  the  com- 
plainants and  Rudiger,  praying  that  the 
words  "without  recourse"  be  stricken  from 
the  indorsement  of  Rudiger,  and  that  the 
complainants  and  Rudiger  be  decreed  to  pay 
to  them  the  amount  due  upon  the  note. 

Three  questions  are  presented  for  consider- 
ation: First,  was  there  an  agreement  between 


the  complainants  and  the  defendant  Rudiger 
that  complainants  should  be  liable  on  the 
note  prior  to  Rudiger?  Second,  was  the  suit 
at  law  instituted  for  the  benefit  of  Mr. 
Sdiatzkin,  or  Mr.  Rudiger,  the  payee?  Third, 
was  there  such  a  material  alteration  made 
in  the  note  after  its  delivery  to  Schatzkto 
that,  under  the  Negotiable  Instruments  Act, 
(3  Comp.  St.  1910,  p.  3732),  it  is  void  as  to  the 
complainants? 

[1]  First  Was  there  an  agreement  between 
the  indorsers  that  the  liability  of  the  com- 
plainants should  be  prior  to  that  of  the  de- 
fendant Rudiger?  In  Polhemus  v.  Pruden- 
tial Realty  Corporation,  74  N.  J.  Law,  570- 
877,  67  Atl.  308,  306,  the  Court  of  Errors  said: 

"When  there  are  several  parties  to  a  bill  or 
note  who  have  become  such  for  the  benefit  of  an- 
other, their  status,  not  only  as  to  the  holder 
for  value,  but  inter  sese,  is,  in  the  absence  of  rel- 
evant proof  to  the  contrary,  that  which  is  Eihown 
by  the  paper  upon  which  they  have  placed  their 
namea 

In  the  present  case,  the  evidence  offered 
for  and  against  an  agreement  varying  the 
contract  raised  by  the  order  of  Indorsement 
Is  so  vague,  indefinite,  and  contradictory 
that  the  court  cannot  find  that  such  contract 
existed;  and,  as  the  burden  of  proof  is  on 
Rudiger  to  show  a  contract  different  from 
that  raised  by  the  todorsements,  and  as  he 
has  nqt  sustained  that  burdm,  he  fails. 

[2]  As  to  the  second  and  third  questions: 
S<^atzkln  says  that  when  the  note  was  not 
paid  he  demanded  payment  of  Rudiger,  and 
then  an  arrangement  was  entered  Into  be- 
tween them,  which,  in  answer  to  a  question  of 
Ills  counsel,  Schatzkln  explained  as  follows: 

"A.  Mr.  Rudiger  had  a  claim  for  an  even 
amount  of  $2,500  for  some  insurance,  which  he 
came  to  me  and  tried  to  collect ;  and  I  told  him, 
I  said,  'You  owe  me  $2,500  for  the  note;  de- 
duct the  amount  you  owe  me  on  the  note^  $2,- 
500,  to  cover  one  amount  for  the  other;'  he 
said,  'Well,  I  suppose  I  will  be  responsible  any- 
way, if  it  cannot  be  collected  from  them,"  and 
we  hod  an  understanding  that  if  I  can't  col- 
lect the  note  from  Mr.  Wisch  or  the  other  in- 
dorsers, then  I  shall  deduct  it  from  the  amount 
due  him :  and  in  case  I  do  collect  the  note,  then 
I  shall  have  to  turn  him  over  the  $2,500  for 
the  claim  he  bad.  Q.  At  any  rate,  it  was  a  $2,- 
500  debt?  A.  YecL  which  nominally  I  owe  him 
now,  and  I  hold  him  responsible  on  the  note. 
That  was  understood  between  us,  that  one  should 
ofFset  the  other;  if  I  collect  here,  I  pay  him 
his  money,  and  if  not,  it  should  be  deducted." 

Pursuant  to  this  agreement  the  note  was 
delivered  to  Rudiger  to  take  to  Schatzkin's 
attorneys  for  collection.  Rudiger  thereupon 
wrote,  under  his  indorsement!  the  words 
"without  recourse"  and  delivered  it  to  an 
attorney  connected  with  Schatzkin's  attor- 
neys, at  the  same  time  advising  him  that  he 
had  written  the  words  "without  recourse" 
after  his  signature.  Schatzkln  assigned  the 
note  to  one  Oetjen,  a  clerk  in  said  attorneys' 
office,  for  the  purpose  of  suit  only.  Oetjen 
had  no  beneficial  Interest  either  in  the  note 
or  the  moneys  collected  thereon.  Oetjen 
sued  on  the  note  in  the  Supreme  Court.    Ru- 
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dlger  was  not  made  a  party  defendant  After 
the  commencement  of  the  anit  at  law  Schate- 
tcln  learned  of  the  alteration,  but  did  not  ob- 
ject until  his  ansvrer  was  filed  herein. 

On  the  foregoing  facts.  It  Is  quite  apparent 
that  Mr.  Schatzklu  and  Mr.  Rudlger,  In  an- 
swering the  above  prayers  for  dlacoirery,  were 
untruthfui  It  Is  quite  plain  that  Mr.  Schatc- 
Un  was  only  nominally  Interested;  that  the 
real  plaintiff  and  the  one  for  whose  benefit 
the  suit  was  brought  was  Rndlger;  and  that 
his  purpose  In  writing  the  words  "without 
recourse"  after  his  name  was  to  avoid  the 
liability  Imposed  on  him  by  law  according  to 
the  order  of  Indorsement 

[S]  If  Schatckln  should  foe  regarded  as  the 
person  beneficially  Interested  In  the  suit  at 
law,  and  he  f&lled,  after  knowledge  of  the 
facts,  to  disavow  the  alteration,  he  ratified 
Rudlger's  act;  and  the  alteration  being  ma- 
terial, changing  the  rights  and  liabilities  of 
the  indorsers.  Inter  sese,  operates  as  a  dis- 
charge of  the  complainants  from  liability. 
Bodlne  T.  Berg,  82  N.  J.  law,  662-669,  82 
AU.  901,  40  U  R.  A.  <N.  3.)  66,  Ann.  Cas. 
1913I>,  721;  Gray  v.  WUUams  (Yt)  99  AtL 
735;  Crawford's  Annot  Neg.  Inst  Law,  p, 
196,  I  120,  and  cases  dted. 

The  parties  having  gone  to  hearing,  and 
having  stated  on  the  record  that  they  de- 
sired the  whole  controversy  to  be  decided, 
the  court.  In  Its  discretion,  will  retain  Juris- 
diction and  decide  the  issues.    Lehigh  Zinc 

6  Iron  Co.  V.  Trotter,  48  N.  J.  EV].  185-204, 

7  Atl.  660,  10  Atl.  607;  Van  Horn  v.  Demar- 
eat,  76  N.  J.  Eq.  386-391,  77  Atl.  854;  Knlkel 
V.  Spits,  74  N.  J.  Bi.  581-684,  70  Atl.  992; 
Varrlck  v.  Hitt  66  N.  J.  Eg.  44^-444,  57  Aa 
406;  Mertens  v.  Schlemme,  68  N.  J.  EX]. 
544r-548,  69  Atl.  SOS;  Coast  Co.  v.  Spring 
Lake.  56  N.  J.  Eq.  615-627,  86  AtL  21. 

The  decree  will  be  for  complainants,  the 
form  of  which  may  be  settled'  on  notice. 
What  decree  Mr.  Schatzkin  may  be  entitled  to 
against  Mr.  Rudlger  may  then  be  considered. 


(92  vt  SU) 

CHARLES   BIANCHI   &   SONS   v.   MONT- 
PBLIBE.  &  W.  R.  R.  CO. 

(Supreme    Court    of    Vermont      Washington. 
May  8,  1918.) 

1.  Cabbixbs      «a9l80(3)— Bill  ok  Lading— 
CowBTEUcTiorr— Privatb  Switches. 

That  a  railroad  may  put  goods  on  a  sidins 
does  not  make  it  other  than  private  within  bill 
of  lading  that  carrier  shall  incur  uo  liabilitj  for 
goods  received  from  or  delivered  on  private  sid- 
ings, where  inch  place  of  delivery  was  fixed 
by  tne  bill,  witb  the  making  of  which  the  .termi- 
nal carrier  had  nothing  to  do. 

2.  Oabbixbs   «=»149V^  —  Biu.  or  Ladiro  — 
Validity. 

A  provision  la  a  bill  of  lading  that  proper- 
ty when  received  from  or  delivered  on  private 
ndings  shall  be  at  the  owner's  risk  while  on  such 
sidinzs  is  reasonable  and  valid. 


3.  Cabukss   4BS49— PBovmons  nr  Bnx  ov 
Lading — PRBstnamoif. 

The  law  presumes  that  a  shipper  agreed  to 
be  bound  by  a  provision  in  bill  of  ladiag  that 
the  carrier  would  not  be  liable  for  property  re- 
ceived from  or  delivered  on  iwivate  siding  except 
when  attached  to  train. 

4.  Cabribbs     9=>175— CoifmccnNG  Cabrikbs 
— Dklivekt  at  Pbitatb  Sidiko— NonCK  ro 

CONSIORKX. 

Where  under  a  nonnegoti^le  bill  of  lading 
property  was  ddivered  on  private  sidlnc,  the 
terminal  carrier  had  a  right  to  act  upon  tie  ba- 
sis that  the  shipper,  who  was  also  consignee, 
still  held  the  bill  of  lading^  and  the  property 
could  be  placed  upon  the  siding  without  receipt 
of  the  bill  of  lading  and  without  noticing  tne 
consignee. 
6.  Cabbikbs    «=al42— Dutt  AS  Wabbhoubx* 

KEN. 

Where  carrier  places  goods  on  private  sidi 
Ing,  and  its  duty  as  carrier  has  ceased,  if  it  still 
has  any  duty  as  warehouseman,  it  is  only  bound 
to  use  ordinary  caze  in  keeping  the  goods  safe, 

6.  GABBiKBa   €=9146— Dorr  as  WABKRoma> 

MAN— NeGLIOKNCE— BUBDEN  Or  PBOOF. 

The  burden  of  proof  is  on  a  shipper  to  show 
negligence  of  a  carrier  in  its  relation  as  ware- 
houseman. 

7.  CAiixaaa   •a>14S— Dtnrr  ab  Wabehottbs- 

KAN. 

Assumlnc  that  carrier  was  not  relieved  of 
its  common-law  duty  as  warehouseman  after 
placing  property  on  private  siding,  a  monument 
from  its  very  nature  was  not  improperiy  al- 
lowed to  remain  in  a  car  on  a  aiding. 

8.  Cabbiebs   «a>14&— Duct  AS  Wabxhocbi- 
MAN— Neguobnok— Qdsstion  ov  Fact. 

Whether  carrier  was  guilty  of' negligence  in 
Its  relation  as  warehouseman  in  leaving  prop- 
erty in  a  car  on  a  switch,  held,  under  the  evi- 
dence, a  question  of  fact  for  the  trial  court 

(Exceptions  from  Washington  County 
Court ;   Stanley  G  Wilson,  Judge. 

Action  by  Charles  Bianchl  &  Sons  against 
the  Montpeller  &  Wells  River  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tlCTs  bring  exceptions.    Affirmed. 

The  trial  of  this  case  was  by  court  It  U 
found  that  on  the  3d  day  of  Septeinfcer,  1916, 
the  plainUffs  delivered  to  the  defendant  at 
Barre,  this  states  Che  monument  in  question, 
manufactured  by  them  for  the  J^orman  Mon- 
ument Company  of  St  Louis,  Mo.,  and  re- 
ceived of  the  defendant  a  bill  of  lading 
which  is  made  a  part  of  the  findings.  The 
monument  consisted  of  four  pieces,  each  of 
which  was  boxed  and  marked  "Chas.  Bl«uachl 
&  Sons  [the  pilaintlffs],  St  Louis,  Mo."  The 
Mil  of  lading  reads:  "Consigned  to  C. 
Bianchl  &  Sons.  Destination,  St.  Louis,  Mo., 
U  H.  Tleman  switch  on  Mo.  Pac."  The  bUI 
of  lading  bad  printed  across  Its  face  the 
words,  "Not  negotiable." 

The  terminal  carrier,  the  Missouri  PacUUs 
Railroad,  at  the  point  of  destination,  without 
the  productloa  of  the  bill  of  lading,  delivered 
the  car  containing  the  monument  onto  the 
Tleman  switch  mentioned  in  the  bill  off  lad- 
ing. The  monument  was  unloaded  from  the 
car  by  Tleman  and  held  on  wagons  for  20 
days,  when  It  was  delivered  to  him  to  the 
Norman   Monument  Company   at  Mt   Slnal 
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Cemetery,  and  was  afterwanta  set  np  tbere 
In  a  tamlly  lot. 

The  L.  H.  Tleman  mentioned  lived  at  St 
Louis,  and  bad  had  the  switch  in  question 
built  by  the  Missouri  Padflc  Railroad  for  his 
convenience,  it  being  understood  that  he 
should  be  responsiiMe  for  the  freight  charges 
on  all  shipments  placed  on  that  switdi.  The 
switch  or  siding  named  abutted  on  Tieman's 
land,  and  no  one  except  Tlemaii  and  the  rail- 
road compay  could  have  goods  placed  thereon 
without  the  former's  consent.  The  plaintlflSs 
lived  in  Barre,  this  state,  and  had  no  ezpec 
tation  of  recelTlng  the  monument  personally 
at  St  Louis.  They  bad  previously  shipped 
moaumental  woi^  to  the  Tleman  switch.  No 
notice  was  ever  given  to  Tleman  of  the  ar- 
rival of  the  car  cmitaining  the  monnment  in 
question  u()on  the  switch,  except  that  be 
found  It  tbere  on  the  tracks  of  the  switch. 
Be  unloaded  the  car  because  Mr.  Norman,  of 
the  Norman  Monument  Company,  had  told 
him  that  he  was  expecting  It;  but  Noiman 
had  not  told  Tleman  who  the  ^pper  was. 

The  bill  of  lading  was  never  assigned  to 
any  one  by  the  plaintiff,  and  was  always  in 
tiielr  possession  until  it  was  delivered  in 
court  at  the  time  of  the  trial  of  this  case. 
The  plaintias  never  gave  any  order  for  the 
delivery  of  the  monument  to  any  me;  nor 
bave  they  ever  paid  the  freight  Cor  its  trans- 
portation, though  It  was  paid  to  the  deliver- 
ing railroad  by  mxae  oae,  but  by  whom  It 
did  not  appear.  The  plain tifts  have  never 
rec^ved  pay  for  the  monmoent,  nor  have 
they  ever  r«celved  the  monument  from  the 
terminal  railroad,  unless  the  delivery  onto 
the  Tleman  switch  was  in  law  a  delivery 
to  them  as  conslgneea. 

It  Is  stated  In  the  flndlncr  of  facts  that  there 
was  no  evidence  of  any  loss,  misdelivery^  or 
conversion  of  the  monument  by  any  of  the 
carriers  unless  the  fktcts  recited  constitute 
such,  and  that  there  was  no  evidence  of  any 
neglect  or  Aortage  or  duty  on  the  part  of 
the  defendant  unless  the  fticts  recited  oon- 
stltnte  such. 

The  Judgment  below  was  for  the  defend- 
ant, and  the  plaintifT^  excepted. 

Argued  before  WATSON,  O.  J.,  and  HAS- 
BLTON,  POWERS,  and  TAXLOR,  JJ. 

Richard  A.  Ho(u-,  of  Barre,  for  plaintiff. 
H.  a  Shnrtleff,  of  Montpeller,  for  defendant 

WATSON,  O.  J.  The  bill  of  lading  stipu- 
lated the  Tleman  switch  as  the  place  o4  d&. 
livery.  The  contract  was  controlling  in  this 
wspect,  and  the  monument  was  delivered 
1^  the  terminal  carrier  at  that  place  ao 
oordingly. 

[1]  The  facts  found  show  that  the  Tleman 
switch  is  a  private  siding  bnflt  for  the  oon- 
venlenoe  «t  Tleman,  who,  by  reason  thereof, 
became  responatble  for  fright  charges  on  aU 
shipments  ^aced  thereon.  The  fact  that  the 
railroad  may  put  goods  on  that  siding  did 
not  make  It  other  than  private  In  this  in- 
staiuie  whera  the  place  of  delivery  was  fixed 
IMA^IO 


by  contract,  with  the  making  of  whidi  the 
terminal  carrier  had  nothing  to  do. 

[2,  3]  The  bUl  of  lading  contains  a  provi- 
sion as  follows: 

"Property,  •  •  •  when  received  from  or 
deliveped  on  private  or  other  sidings,  wharves, 
or  landings,  shall  be  at  the  owner's  risk  until 
the  cars  are  attached  to  and  aftec  they  are  de- 
tached fran  trains." 

This  provision  is  reasonable  In  the  eye  of 
the  law,  and  not  Inconsistent  with  public 
policy ;  and  the  law  presumes  that  the  plain' 
tlffis  assented  thereto  and  agreed  to  be  bound 
by  It  Davis  v.  Central  VermoDt  R>  Co.,  09 
Vt  290,  ae  Atl.  eiS,  44  Ajn.  St  Rep.  862; 
Leavens  v.  American  Express  Co.,  86  Vt  842, 
85  AtL  557,  Ann.  Gas.  19150,  1188. 

[4]  When  the  car  containing  the  monument 
was  delivered  on  the  Tleman  switch  spedfled, 
and  was  detached  from  the  train,  and  the 
consignees  were  given  a  reasonable  opportu- 
nity to  inspect  the  monument  and  take  it 
away,  the  responsibility  of  the  carrier,  as 
such,  ceased.    Stone  v.  Waitt,  31  Me.  409,  62 
Am.  Dec.  621;    Michigan  Southern,  etc.,  R. 
Oo.  V.  Day,  20  IlL  376»  71  Am.  Doc.  278; 
Sdhumacher  v.  Chicago,  etc,  R.  Co.,  207  111. 
199,  69  N.  E.  825;   Kingman,  St  Louis  ImpL 
Co.  V.  Southern  R.  Co.,  133  Mo.  App.  317,  112 
S.  W.  721;    Gulf  Compress  Co.  v.  Alabama 
Great  Southern  R.  Co.,  100  Miss.  682,   66 
South.  666;    10  O.  J.  233;    4  B,  O.  I*  833. 
It  is  urged,  however,  that  the  placing  <tf  the 
car  upon  the  side  track,  as  per  bill  of  lading, 
without  notice  of  its  arrival  being  given  to 
the  consignees,  and  the  bill  of  lading  sur- 
rendered, was  not  such  a  delivery  as  will 
relieve  the  carrier  from  liability.    But  this 
position'  is  unsound  so  fiir  as  surrendering 
the  bill  of  lading  Is  concerned,  for  that  was 
not  negotiable,  and  the  property  was  deliver- 
ed at  the   place   stipulated    therein.     The 
terminal  carrier  had  a  right  to  act  upon  the 
basis  that  the  consignees  still  held  the  Wll 
of  lading  and  were  the  owners  of  the  prop- 
erty until  it  was  notified  to  the  contrary. 
National  Bank  v.  Baltimore  Sc  Ohio  R.  Co., 
9»  Md.  661,  60  Atl.  134,  105  Am.  St.  Rep.  321. 
By  the  law  of  this  state  the  carrier  was  not 
bound  to  give  notice  to  the  consignees  of  the 
arrival  of  the  property  at  the  place  of  des- 
Unatlon,  In  order  to  relieve  it,  as  such,  from 
liability.     Blumenthal  v.   Bratnerd,   38  Vt 
402,  91  Am.  Dec.  349.     On  facts  of  record, 
there  is  no  ground  upon  which  the  defendant 
can  be  held  liable  In  its  capacity  as  a  com. 
mon  carrier. 

[5-8]  The  question  then  is  whether  the  de- 
fendant is  liable  In  its  relation  of  a  ware- 
houseman. Assumingi  that  the  provisions 
quoted  alxjive  from  the  Mil  of  lading  do  not 
relieve  the  carrier  from  its  common-law  duty 
in  this  respect,  have  the  plaintiffs  made  out 
a  case?  In  this  relation  the  carrier  is  bound 
only  to  use  ordinary  care  atid  diligence  in 
keeping  the  goods  safely.  Blumenthal  v. 
Bralnerd,  dted  abov&  And  the  burden  of 
proof  Is  with  the  plaintifb.  The  record 
states  that  tbere  was  no  evidence  of  any 
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aeglect  or  shortage  ot  duty  on  Uie  part  oi 
the  defendant  unless  the  facts  recited  con- 
stitute such.  The  nature  of  the  goods  was 
such  that  in  the  i)erfornianoe  of  its  duties 
as  warehouseman  the  terminal  carrier  might 
very  properly  let  the  goods  remain  in  the 
car  on  the  siding  (where  it  was  required  to 
be  placed  by  the  bill  of  lading),  instead  of 
putting  them  in  a  storehouse.  Schumacher 
V.  Chicago,  etc,  R.  Co.,  cited  above.  The 
carrier  delivered  the  monument  to  no  one 
other  than  the  plaintiffs,  nor  did  it  authorize 
its  removal  from  the  car  or  from  the  siding 
by  any  one  except  the  plalntHEs.  The  ifacts 
recited  do  not,  as  matter  of  law,  coostltutd 
neglect  or  shortage  of  duty  by  It,  and  there 
was  DO  error  in  the  Judgment. 

Since  liability  on  the  part  of  the  defendant 
is  not  established,  the  questions  argued 
touching  the  amount  of  damages  are  immate- 
rial. 

Judgment  affirmed. 

MILfSS,  J.,  did  not  sit. 

(J»  vt  830) 

WELLS  V.  BLODGBTT. 

(Supreme  Court  of  Vermont     Caledonia. 

May  8,  1918.) 

1.  OEATTBI.  MOBTOAOBS     «S>47-^DB80BIPTIOir 

or  Pbopkbtt— Location. 
Location  of  property  is  not  indispensable 
in  descriptiOB  of  property  in  Chattel  mortgage. 

2.  CHAITKL  MOBTaAOBS       «=949(1)— DxaCBiP- 
TION — SUITICIKNCT— DeTEBIUNATION. 

In  testing  sufficiency  of  description  to  give 
purchaser  constructive  notice  of  chattel  mort- 
gage, it  will  not  be  assumed  that  mortgagor  had 
more  than  the  one  red  and  white  cow  foar  years 
old  described  in  the  mortgage;  that  he  had  be- 
ing a  matter  of  defense. 

3.  Tbiai.    4s»178— Dibectxd  Vkbdict. 

In  trover  for  alleged  conversion  of  a  cow 
on  which  plaintiff  held  a  mortgage  from  his 
purchaser,  defendant's  seller,  in  which  defend- 
ant set  up  insufficient  description  to  give  con- 
structive notice,  a  binding  instruction  could  not 
be  granted  unless  the  court  could  aay,  as  a  mat- 
ter of  law,  that  description  was  insufficient 

4.  Ohatthx  Mobtoages    €=5»47— Descbiptioh 

OF  PbOPEBTT— SUFBICIENOY  IN  GENBBAI.. 

As  to  third  persons  haying  constructive  no- 
tice only,  description  in  a  chattel  mortgage  must 
'be  such  that  property  can  be  identified  by  ref- 
erence to  the  mortgage  itself  aided  by  such  in- 
■quiries  as  may  be  indicated  or  directed  thereby. 

5.  Chatteii   Mobtqaoeb    e=»49(l)— Descbip'- 
TioN  or  Pbopebtt— Pbima  Facie  Validity. 

The  general  rule  is  that  a  description  in 
chattel  mortgage  of  animals  by  sex,  age,  and 
•color  is  Buffident  to  give  the  description  i>rima 
facie  validity. 

■6.  Tbial      «=»178— Dibected     Vebdict— Dk- 
SCBIPTION  OF  Pbopebtt— Pbesumption. 

In  determining  sufficiency  of  description  of 
oow  in  chattel  mortgage  to  give  defendant  sub- 
sequent purchaser  constructive  notice,  it  will  be 
assumed  for  purpose  of  defendant's  request  for 
a  binding  instruction  that  cow  was  truly  de- 
scribed as  to  color. 

7.  Tbiai.      €=»178— -DiBBOrED     Vebmct— De- 
scription OF  Pbopebty  in  Mobtgage. 

In  determining  the  sufficiency  of  description 
<il  cow  in  chattel  mortgage  to  give  subsequent 
purchaser  constructive  notice,  facts  disclosed  in 


evidence  of  which  subsequent  purchaser  must  be 
deemed  to  have  had  notice  will  be  taken  into 
account 

8.  Chattei.  Mobtgaoes  «=»49(1)  —  Con- 
btbuctivb  noncb— qukbtion  fob  juby. 

Description  "one  red  and  white  four  years 
old"  in  chattel  mortgage  describing  12  cows  was 
prima  fade  sufficient,  and  question  whether  it 
was  sufficient  to  create  a  lien  against  defendant 
purdiaser  from  mortgagor  was  for  jury. 

9.  Chattbl  Mobtgaoes  *=»229(1)  —  Po»- 
CBASERs'  Right. 

Where  plaintiff  mortgagee  was  relying  upon 
three  mortgages,  two  of  which  were  executed 
after  a  time  which  evidence  tended  to  show  was 
after  sale  of  the  property  by  the  mortgagor  to 
defendant,  the  court  erred  in  refusing  to  m- 
struct  that  plaintiff  could  not  recover  by  virtue 
of  any  mortgage  executed  after  defoidant's  par- 
chase  and  possesaon. 

10.  Tbial  <8=»263(3)  —  SuBiassiow  of  Case 
UPON  Ebboneous  Thbobt. 

In  trover  for  conversion  of  a  cow,  disputed 
fact  being  accuracy  of  description  in  mortgage, 
submitting  case  up<m  theOry  that  determinative 
issue  was  identi^  of  cow  mortgaged  was  in- 
adequate. 

11.  Appeai.  and  Ebbob  «=>1067— Failuee 
TO  Chabok  in  Accobdanob  with  Issni— 
Revebsai..  ^  .... 

In  trover  for  conversion  of  a  cow,  disputed 
fact  being  accuracy  of  description  in  mortgage, 
failure  to  charge  that,  if  color  of  cow  was  as 
described,  description  was  sufficient,  otherwise 
not,  was  error  requiring  reversal. 

Exoeptlcnutfrom  Caledonia  County  Munici- 
pal Court;  George  O.  Vrje,  Judge. 

Trover  by  Joseph  L.  WeUs  against  Roy  E. 
Blodgett.  Judgment  for  plaintlft,  and  defend- 
ant brings  exertions.  Judgment  reversed, 
and  cause  remanded. 

Argued  before  WATSON,  O.  J.,  and  HASEL- 
TON,  POWERS,  TAYLOR^  and  MILES,  JJ. 

SeariM  &  Graves,  of  St  Johnsbury,  for 
plaintiff.  Porter,  Wltteira  &  Harvey,  of  St 
Johnsbury,  for  defendant 

TAYLOR,  J.  The  action  Is  trover  to  recov- 
er for  the  alleged  converslwi  of  a  certain  cow 
on  which  the  plaintiff  claimed  to  hold  a  mort- 
gage. The  trial  was  by  Jury,  with  verdict 
and  Judgment  for  the  plaintiff.  There  was 
evidence  tending  to  show  that  the  defendant 
purchased  the  oow  oit  one  Cushman;  that 
Cushman  had  previously  bought  the  cow 
from  the  plaintiff;  that  he  had  given  the 
plaintiff  three  chattel  mortgages  covering 
this  cow  and  other  personal  property;  that 
the  mortgage  liens  were  still  In  force;  that 
before  this  suit  was  brought  the  defendant 
had  sold  the  cow  to  one  Gllman.  The  plain- 
tiff produced  In  evidence  three  chattel  mort- 
gages from  Cushman  to  himself,  one  executed 
in  September,  1913,  and  the  other  two  in 
October,  1914,  on  which  he  based  his  right 
of  recovery. 

The  principal  issues  at  the  trial  were  as  to 
the  color  of  the  cow  in  question  and  the  date 
of  her  purchase  by  the  defendant  By  a  spe- 
cial verdict  the  Jury  found  that  the  pur- 
chase was  In  June,  1914.  It  was  not  claimed 
that  the  cow  purchased  by  the  defendant  was 
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not  the  (me  the  plaintiff  Bold  Coshinan ;  bnt 
tlie  defendant  rtiled  npon-  the  claim  that  the 
dlscrlptlon  in 'the  mortgage  was  Insufficient 
to  create  a  Uen  against  a  third  person,  among 
other  things,  In  that  the  color  of  the  animal 
was  not  truly  stated.  It  did  not  appear 
whether  the  defendant  had  or  did  not  have 
notice  of  an  Incumbrance  other  than  snch 
constructiye  notice  as  the  record  of  the  mort- 
gages would  Impart;  but  no  dalm  has  been 
made  that  the  rights  of  the  parties  are  af- 
fected  thereby. 

The  plalntUTa  evldemoe  tended  to  show 
that  the  cow  was  still  In  Oashman's  posses- 
sbm  when  the  last  mortgage  was  executed, 
and  that  she  was  a  red  and  white  grade  Dur- 
ham, four  years  old  at  the  time  of  the  orig- 
inal mortgage;  while  the  defendant's  evi- 
dence tended  to  show,  as  the  Jury  has  found, 
that  she  was  sold  and  delivered  to  the  defend- 
ant In  June,  1914,  before  the  two  last  mort- 
gages were  executed,  and  that  she  was  not  In 
color  red  and  white,  but  a  gray  or  Jersey 
color,  with  no  distinct  markings. 

The  diattel  mortgage  of  S^tember,  1013, 
so  far  as  Is  material,  described  12  oows,  giv- 
ing the  color  and  age  of  each.  Including  "one 
red  and  white,  4  yrs.,"  and  concluded,  with- 
out more,  "AU  above-described  cows  are  grade 
Darhams  and  Holstdns."  The  location  of 
the  mortgaged  property  Is  not  given  In  the 
description.  There  was  evidence  tending  to 
show  that  the  cows  described  In  this  mort- 
gage were  at  the  time  of  Its  execution  in 
Cnshman's  possession  on  his  farm  In  Bt 
Johnsbniy,  and  were  the  only  cows  then  on 
'said  farm. 

[1]  By  certain  requests  the  defendant  ask- 
ed for  a  binding  Instruction  that  as  to  the 
oow  In  qnestlon  the  mortgage  was  of  no 
force,  because  of  an  Insnffldent  description. 
It  Is  urged,  dtlng  Joslyn  r.  Moose  River 
lomber  Co.,  88  Vt.  00,  74  AH.  886,  138  Am. 
St  Rep.  1067, 21  Ann.  Gas.  1024,  as  a  ground 
of  insaAdencyv  that  the  location  of  the 
property  sought  to  be  mortgaged  Is  not  given. 
It  was  said  In  the  case  (dted  that  one  of  the 
most  important  elements  In  the  description 
of  mortgaged  chattels  la  a  statement  of  their 
location  and  the  one  thing  which  the  drafts- 
men of  a  mortgage  should  never  omit  'These 
remarks  were  cautl<mary  and  are  of  force  at 
the  present  time.  They  were  specially  sig- 
nificant In  that  case,  where  an  erroneous  lo- 
cation of  the  property  was  suggested.  How- 
ever, It  was  not  held  that  location  of  the 
property  Is  Indispensable  to  a  sufficient  de- 
scription. It  win  always  aid  In  Identifying 
'the  property,  and  .may  often  render  a  mort- 
gage otherwise  Indefinite  and  uncertain  suf- 
ficiently certain  by  making  the  mortgage  It- 
self Indicate .  where  the  property  may  be 
found  on  Inquiry. 

[2]  It'ls  also  said  In  support  of  the  claimed 
Insufficiency  that  It  does  not  appear  from  the 
mortgage,  but  that  the  mortgagor  at  the 
time  owned  either  cows  answering  the  de- 
scription.   But  in  testing  the  sufficiency  o£ 


the  description  it  will  not  be  assumed  that 
he  may  have  had  more  than  one  red  and 
white  cow  4  years  old.  That  fact  would  be 
a  matter  of  defense  in  impeachment  of  the 
mortgage.  Shnm  v.  Claghom,  S&  Vt  45,  59, 
87  Atl.  236. 

[8,4]  The  requests  for  a  Undlng  Instruc- 
tion could  not  be  complied  vdth  unless  the 
court  could  say  as  a  matter  of  law  that  the 
description  was  Insuffident  As  a  general 
proposition,  to  be  saffldent  against  third 
persons  having  oonstmctlve  notice  only,  the 
description  in  a  chatty  mortgage  must  be 
sndi  that  the  property  can  be  identified  by 
ret&c&ace  to  the  instrument  Itself,  aided  by 
such  inquiries  as  may  be  indicated  or  directed 
thereby.  5  R.  C.  L.  484;  Rogers  v.  Whitneyv 
91  Vt  78.  09  AtL  419;  National  Bank  of 
Caielsea  y.  Fltts,  67  Vt.  57,  30  Atl.  607. 

[5]  It  is  the  well-settled  general  rule  that 
the  description  of  animals  by  sex,  age,  and 
color  is  snffldesit  to  give  the  description 
prima  fade  validity.  Shum  v.  Olaghom,  su- 
pra; Rogers  V.  Whitney,  supra.  However, 
this  rule  is  subordinate  to  the  rule  stated 
above.  The  ultimate  question  is  whether  the 
description  in  the  particular  case  is  sudi  as 
to  enable  a  third  person  to  identic  the  prop- 
erty by  its  aid,  together  with  the  aid  of  such 
inquiries  as  the  Instrument  Itself  suggests. 
See  Parker  v.  Chase,  62  Vt  206,  20  AU.  198, 
22  Am,  St  Rep.  99,  and  cases  dted  above. 

[a-t]  For  the  purposes  of  a  request  for  a 
binding  Instruction  (the  equivalent  of  a  mo- 
tion for  a  directed  verdict)  we  must  assume 
that  the  oow  In  question  was  truly  described. 
We  must  also  take  into  account  the  facts 
disdosed  in  the  evidence,  of  which  the  de- 
fendant must  be  deemed  to  have  had  notice. 
The  record  of  the  mortgage  charged  him  with 
notice  that  Cushman,  from  whom  he  was 
about  to  purchase  a  red  and  white  grade  Dur- 
ham oow,  had  in  September,  1913,  mortgaged 
to  the  plaintiff  12  oows  all  grade  Durhama 
and  Holstelns,  Induding  a  red  and  white 
cow,  then  four  years  old.  It  would  be  pre- 
sumed in  aid  of  file  description  that  Cush- 
man was  then  the  owner  of  the  cows.  Shum 
V.  Claghorn,  60  Vt  45,  60,  37  AU.  236.  In- 
quiry would  have  dlsdosed  that  Cushman 
had  in  his  possession  when  the  mortgage 
was  given,  on  the  farm  where  this  cow  was 
In  June,  1914, 12  cows  answering  the  descrip- 
tion of  mortgage,  and  no  more,  and  would 
have  Identified  the  cow  he  was  purchasing  as 
one  of  this  number.  With  this  information 
the  defendant  could  not  well  have  bad  any 
doubt  that  the  mortgage  covered  this  particu- 
lar animal.  In  the  drcnmstances  the  de- 
scription was  prima  fade  suffident  and  the 
case  was  for  the  Jury. 

[I]  The  court  erred  In  refusing  to  comply 
with  the  defendant's  first  request  which  was 
that  the  Jury  be  Instructed  that  the  plaintiff 
could  not  recover  by  virtue  of  any  mortgage 
executed  by  Cushman  to  him  after  the  de- 
fendant had  purchased  and  taken  posseesion 
at  the  oow  (in  question).    The  plaintiff  wa» 
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relying  npon  tbfed  mortgages,  two  of  wM«b 
vere  execnted  after  a  time  when  tliere  was 
evldenoe  tending  to  show  Onabman  had  parted 
with  the  property.  The  jxity  foond  for  the 
defendant  on  this  lasne,  and  should  have 
been  told  that  In  case  they  so  found  the 
mortgages  subsequently  executed  oonld  not  be 
considered  as  a  basis  of  reooyery. 

There  were  other  requests  to  charge  which 
need  not  be  specifically  notioed.  They  pre- 
sent abstract  questions  of  law,  and  are  not 
applicable  to  tbe  facts  In  Issue  in  this  case. 

[10,11]  The  charge  of  the  court  is  ebal- 
lenged  by  several  exc^>tlooa.  nie  case  was 
submitted  upon  the  theory  that  the  deter- 
minative Issue  was  the  Identity  of  the  cow, 
whether  the  cow  mortgaged  by  Gbshman  to 
the  plalntifF  was  the  same  cow  that  Cusbman 
sold  the  defendant.  As  the  case  was  tried 
this  was  an  inadequate  submission  of  the 
dlq>ated  tact  The  Jury  was  told  that  the 
description  by  age,  sex,  and  color  was  prima 
fade  sufficient,  and  that  the  question  for  their 
consideration  was  the  identity  of  the  cow; 
while,  as  the  case  was  made  up,  they  should 
have  been  charged  that  whether  or  not  the 
mortgage  was  binding  against  the  defendant 
depended  upon  the  accuracy  of  the  descrip- 
tion; that.  If  the  colot  of  the  cow  was  as 
described  in  the  mortgage,  the  description 
was  sufficient  to  give  the  mortgage  validity 
as  against  the  defendant;  otherwise  not 
This  fault  was  sufficiently  pointed  out  and 
requires  a  reversal. 

The  defendant  moved  the  court  to  set  aside 
the  T«[^ct  and  excepted  to  the  overmling 
of  his  motion.  As  the  dtfendant  prevails  on 
other  ezcepttons,  It  Is  not  necessary  to  cour 
elder  the  questians  presented  by  this  motion. 

Judgment  reversed,  and  cause  remanded. 

<tt  Vt  t») 

WBiaHT  V.  LINDSAT. 

^Supreme  Court  of  Vermont.     Orleans.     May 
8,    Idia) 

1.  Chattkl  Mosto^oes    *=>47  '-  Conbttbtjo- 
rtrx  NoncB— Dkscbiption— ScMioiBROT. 

Description  in  mortgage,  "One  Il\>id  tpur- 
ing  automobile,  model  T,  serial  No.  621120,  be- 
ing the  same  automobile  purchased  of  Wright 
November  2,  1016,"  was  sufficient  to  Charge  the 
purchaser  from  mortgagor  with  knowledge,  since 
automobile  could  be  identified  by  reference  to 
recorded  mortgage. 

2.  Ghatikl  MoBTOAan     «=al02— Cohstbuo- 

IION. 

Provisions  of  chattel  mortgage  must  be  so 
construed  that  every  part  may  be  effectuaL 

3.  Appeal  and  Bbbob     «s>219(2)— Failttbb 

TO  PBOCtTBK  FlRDINOS. 

Defendant,  having  failed  to  procure  findings 
that  take  away  prima  facie  effect  of  desert 
ties  in  chattel  mortgage,  cannot  complain  on 
appeal  of  judgment  for  plaintiff  based  on  finding 
that  description  was  sufficient  to  give  defend- 
ant constructive  nodce. 


Exceptions   from  Orleans  County  Court 
Fred  M.  Butler,  Judge. 


'J 


Bwlerln  by  William  Wriijht  against  W.  a 
Lindsay.  Judgment  for  plaintifr,  and  de> 
fendant  brines  ttcowttona.  Judgpient  af- 
firmed. 

Argued  before  WATSON,  C.  J,  and 
BASEVrOtf,  POWEBS,  TAYLOB,  and 
MILES,  JJ. 

Porter,  Witters  &  Harvey,  of  St  Johns- 
bury,  for  plaintiff.  J.  W.  Bedmond,  of  New- 
port,  for  defendant 

TAYLOB,  J.  The  action  is  replevin  tor 
an  automobile.  The  plalntifl  claims  the 
property  as  mortgagee  and  the  defendant  as 
vendee  of  the  mortgagor.  The  trial  was  by 
the  court  with  Judgment  for  tiie  plaintiff  on 
the  facts  found.  The  defendant  excepted  to 
the  Judgment  on  the  findings,  whidi  is  the 
only  question  presented  for  review. 

On  November  2,  191B,  the  plaintiff  sold 
and  delivered  to  one  Baldwin  the  automobile 
in  question  and  took  a  chattel  mortgage  to 
secure  a  note  for  the  pnrchase  price.  The 
mortgage  was  duly  recorded  on  Haremhet 
9,  191S.  The  note  was  payable  six  months 
after  date,  and  still  ronalns  in  part  unpaid. 
The  description  In  the  mortgage  is  aa  fol- 
lows: 

"One  Ford  touring  automobile,  modd  T,  serial 
Na  021120,  being  the  same  aiQtomobile  pur- 
chased of  W.  A.  Wright  November  2,  1916;  one 
brown  mare  eight  years  old,  weight  about  XfiOO 
pounds;  one  Babcock  open  buggy  and  one  oriv- 
ing  harness— all  said  property  being  now  in  tiie 
possession  of  ssid  Baldwm  in  Newport,  Vt,  and 
being  the  only  property  of  like  Idnd  now  owned 
by  said  Baldwin." 

nte  defoidant  purchased  said  antomobUa 
of  said  Baldwin  en  November  10^  1916,  and 
took  It  into  his  possession,  where  it  was 
found  when  replevied.  Demand  was  made  of 
the  defendant  for  tlw  automobile  before  seer- 
ice  of  tbe  writ,  of  rei^vin,  who  refused  to  de- 
liver it  on  the  ground  that  there  was  no  suffi- 
cient deecrlpUon  of  the  automobCe  in  tbe 
chattel  UKMrtgage^  and  that  there  was  no 
mortgage  on  the  antomobila 

On  the  trial  the  defendant  d«iled  the 
plaintiff's  right  to  the  automobile  on  the 
ground  that  the  description  contained  In  the 
chattel  mortgage  does  not  describe  the  au- 
tomobile In  que8ti<m  and  is  not  such  a  de- 
scription as  would  diarge  him  with  knowl- 
edge of  said  mortgage.  The  serial  number 
given  in  the  description  was  the  aerial  num- 
ber on  the  engine.  There  were  at  least  five 
different  serial  numbers  of  principal  parts  on 
this  automobile.  There  was  a  plate  oa  the 
dash  of  tbe  car  on  which  were  the  words, 
"Mfg.'s  number  of  this  car  la  593360."  It 
is  found  that  the  latter  number  was  common- 
ly used  by  the  manufacturers,  repair  shops, 
insurance  agents,  and  by  the  Secretary  of 
State  to  identify  the  Ford  car,  until  the  year 
1916,  when  such  cars  began  to  an>ear  in  this 
section  without  such  nun^er  plate  on  the 
body;  that  sometimes  tbe  engine  number  is 
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used  for  the  purpose  of  idsatlfleation,  and 
that  nsually  tbe  mannflictuier'B  number  is 
onployed  to  Identify  the  aatambled  nnits. 
The  defendant  did  not  dalm  that  there  was 
any  onlTersal  rule  as  to  thenae  of  any  partlc- 
olar  number  tor  the  purpose  of  Identiflcatlon. 
The  automobile  replevied  was  the  one  sold 
by  tbe  plaintiff  to  Baldwin  on  NoTember  2, 
1915,  and  was  the  one  intended  to  be  mort- 
gaged. Tlie  oonit  found  that  its  Identity 
could  have  been  ecusily  estabUahed  by  in- 
qnlrlea  suggested  In  the  description  omtaln- 
ed  in  the  movtgage; 

[1,2]  In  view  of  tiie  findings  there  seems 
to  be  little  room  for  doubt  as  to  the  validity 
at  this  mortgage  against  third  persons,  wh^i 
we  apply  the  well-recognized  test  in  buc9i  cas- 
es that  the  descriptirai  is  sufficient  if  sudi 
that  the  property  can  be  identified  by  refer- 
oice  t9  tbe  instrument,  aided  by  such  inqul- 
rtee  as  it  suggests.  Wells  v.  Blodgett,  104 
AtL  146,  and  cases  there  dted.  The  only 
room  for  doubt  arises  from  the  designation 
of  the  automobile  by  a  number  which,  at  the 
most,  would  not  ordinarily  be  enQAoyed  for 
^he  purposes  of  identlflcatlOD.  But  this  alone 
Is  not  enough  to  nullify  ttie  notlee  that  the 
mortgage  'would  impart.  Tba  Instrument 
must  be  OMistrtied  together  in  view  of  all 
Its  parts  so  that  every  part  may  be  effectual. 
0  R.  C.  li.  422. 

The  number  used  actually  appeared  upon 
the  car  and  was  one  sometimes  emirioyed  for 
Identlflcatlon.  So  far  as  appears,  tbe  de- 
fendant was  not  mided  thereby.  However, 
the  Inquiries  suggested  by  the  instrument 
wonld  MNrrect  any  mlsapprdiensiMi  that  the 
number  could  have  cheated  and  afforded  am- 
ple basis  01  identification,  notwithstanding 
the  ccmfuslon  which  may  haVe  been  occasion- 
ed by  the  presence  of  other  numbers. 

The  defendant's  construction  of  the  find- 
ings savors  too  much  of  special  pleading. 
It  Is  said  that  it  is  not  found  that  the  car 
was  a  "Ford  touring  automobile,"  nor  that 
It  vras  a  "model  T."  To  be  sure,  the  expres- 
sions are  not  used  in  the  findings;  but  the 
«ar  is  termed  a  "Ford  automobile,"  and  Its 
identity  with  the  car  Intei^ided  to  be  mortr 
gaged  is  expressly  found.  The  identity  be- 
ing established,  the  only  question  Is  the  suf- 
fldency  of  the  description  to  give  the  de- 
f^idant  constructive  notice  that  this  partlc- 
olar  automobile  was  mortgaged. 

[1]  The  defendant  was  bound  to  know  from 
the  record  of  tbe  mortgage  that  a  Ford  tour- 
ing antomobile  of  a  certain  modd.  and  num- 
t>er,  purchased  by  Baldwin  of  the  plaintiff  on 
a  certain  day,  then  In  Baldwin's  possession, 
and,  being  the  only  automobile  that  he  then 
«wned,  was  the  same  day  mortgaged  to  the 
plaintiff.  Aided  by  the  inquiries  which  this 
"descrlptlcm  t^ggests,  the  defendant  would 
certainly  have  been  able,  upon  reasonable  In- 
▼estigatlan,  to  ascertain  that  the  automobile 
tie  was  about  to  purchase  of  the  mortgagor 


was  tke  one  that  had  been  mortgaged  to  tbe 
plaintiff.  This  Is  all  that  Is  required  to  give 
the  description  prima  fade  validity.  '  Hav- 
ing fUled  to  procure  findings  that  take  away 
the  prima  fade  effect  of  the^  description,  tbe 
defendant  is  not  in  a  position  to  qnesti<«  tbe 
Judgment.  . 
Judgment  affirmed. 


CKIFS.  11) 
.     DOIiAK  et  al.  v.  SOHOEN  et  aL 

(Supreme  Court  of  PennaylTania.     March  18, 
1918.) 

1.  MUNICIPAI,  COKFOBATIONS  «=»330(2)— CON- 
TBACTB— ADVEBTlBEIIEirr  FOR  BiDS— STATDTB 

—  "Necessabt  Rbfaibs  OBlncinKNTAi.  Ez- 


Cnder  Third  Glass  Olty  Act  (Act  June  27, 
1913  [P.  L.  568,  578]}  art.  4,  |  6,  providing  that 
all  work  and  materials  required  by  dty  shall  be 
fnmiahed,  and  that  the  printing,  advertlslsg, 
and  Other  work,  except  ordinary  repairs,  bIulU 
be  performed  under  oontract  given  to  the  lowest 
bidder,  and  that  the  council  may  by  ordinance 
provide  a  contingent  fund  for  necessary  repairs 
or  inddental  expenses,  which  may  be  enended 
without  advertising  tot  bids,  contracts  for  hn- 
pravements  to  a  city  hall,  amounting  to  a  per- 
manent alteration  and  remodeling,  indudlng 
new  heating,  lighting,  and  pumping  systema, 
n«w  partitions,  stairways,  windowak  entraaoee, 
etc,  must  be  let  as  provided  by  the  act,  and  can- 
not be  paid  out  of  the  contingent  fund  wi^out 
competiave  bidding,  as  such  daims  could  not  be 
included  under  tbe  term  "necessary  repairs  or 
inddental  expenses";  and  wMle  some  o(  the 
work  might  be  dassed  as  ordinary  repairs,  it 
was  so  blended  with  the  other  work  that  it  could 
not  be  the  basis  of  a  aeparate  daim. 

pid.  Note.— Tor  Other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary   Repairs;     First    Series,    Inddental    Bx- 
penses,] 
2.  MnmOIFAI,  G0KF0SATI02TB  «=>244(2)  —  Mu- 

KICIPAL  CONTBACTS— CHABTEB. 

Where  the  Charter  Act  oC  a  dty  prescribes 
the  method  or  formal  mode  of-maUng  monidpal 
oontnuata,  it  nwst  be  observed,  and.  If  not  exe- 
cuted in  conformity  therewith,  the  centred  is 
not  enforceable  agalnat  the  munidpality. 

AHwal  from  (Ooort  «f  Common  Flees, 
Sdinylkill  County. 

Bill  In  aqulty  for  an  Injunctioo  by  Hugh 
Dolan,  for  himself  and  for  other  taxpayers 
becoming  parties,  against  Jacob  B.  Sdioen 
and  others,  conncllmen,  and  others.  From 
a  decree  awarding  an  Injunction  on  the  final 
hearing,  de£endaiits  ai^)eal.   Afllrmed. 

Argued  before  POTTBR,  STBWART, 
MOSCHZISKER,  FRAZBB,  and  WALUNQ, 
JJ. 

Ok  P.  Leusdmer  and  James  B.  Bellly,  both 
of  Pottsville^  for  appdlants.  B.  D.  Smith, 
of  Pottsvllle,  for  appellee, 

WALLINQ,  J.  This  is  a  taxpayer's  blU 
to  restrain  the  expenditure  of  public  mone;y. 
Pottsville  is  a  dty  of  the  third  class;  and, 
at  the  beginning  of  1916^  its  coundlmen  de- 
cided to  remodel  and  Improve  the  dty  hall. 
For  sadi  purpose  $2,500  were  Induded  In  the 
gmeral    appropriation    ordinance   tar   that 
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year.  An  ardiltect  was  employed  to  pre- 
pare plans  and  specifications,  and  thereafter, 
upon  due  advertisement,  bids  were  submit- 
ted for  different  parts  of  the  work,  a  tabu- 
lation of  wbldi  showed  that  the  Improve- 
ment would  cost  nearly  $2,000  more  than  the 
sum  appropriated,  and  the  bids  were  reject- 
ed. Then  the  council  transferred  the  $2,000 
to  a  contingent  fund.  Hiram  S.  Davles,  a 
member  of  council,  was  superintendent  of 
parks  and  public  pr(H?erty,  and  as  sucb  took 
a  leading  part  in  this  matter.  He  consulted 
with  some  who  had  submitted  bids  and  with 
others,  took  them  to  the  cit7  hall,  and  ver- 
bally explained  what  was  to  be  done  In  the 
different  branches  of  the  work;  secured 
new  bids  <»  sudi  explanations  without  ad- 
vertising, and  Ignoring  the  original  plans 
and  spedflcatlons.  The  mayor  and  council 
let  contracts  on  such  new  bids,  and  the 
work  was  proceeded  with.  The  Improvement 
as  so  made  cost  about  $2,000,  and  included 
new  heating,  lighting,  and  plumbing  systems; 
also  new  partitions,  stairs,  doors,  windows, 
etc.  It  also  included  some  excavatlMi  and 
the  construction  of  a  new  drain  in  the  base- 
ment, and  the  removal  of  the  tower;  also 
plastering,  painting,  papering,  etc.  As  stat- 
ed by  the  court  below: 

"It  consisted  in  the  remodeling  of  the  city 
hall;  new  rooms  were  added;  batiurooms  put 
in;  staircases  dianged;  hall  bnilt  In  fact, 
the  interior  of  the  building  was  completely 
changed." 

So  far  as  appears,  the  work  was  well, 
economically,  and  htmestly  done,  and  no 
fraud  Is  alleged.  However,  plaintiff  filed 
this  bill  to  enjoin  the  dty  authorities  from 
paying  and  the  contractors  from  collecting 
for  the  same,  on  the  ground  that  the  work 
had  been  illegally  dona  A  preliminary  in- 
junction was  granted  as  prayed  for,  whldi 
the  court  below  made  i)ermanent  after  final 
hearing.    Defendants  appealed. 

[1]  We  are  all  of  the  opinion  that  the  de- 
cree was  right  under  the  law.  Section  6  of 
artlde  4  of  the  Third  Class  City  Act  of  June 
27,  1918  (P.  li.  668,  676),  known  as  the  Clark 
Act,  provides,  inter  alia: 

"All  stationery,  paper,  and  tatl  used  in  the 
council  and  in  other  departments  of  the  city 
government,  and  all  work  and  materials  requirea 
by  the  city,  tdiall  be  furnished,  and  the  printinfc, 
advertising,  and  all  other  kinds  of  work  to  be 
done  for  Uie  city,  except  ordinary  rnMirs  of 
highways  and  sewers  and  other  puSlic  impiove- 
ments,  shall  be  performed,  under  contract  to  b« 
<iven  to  the  lowest  responsible  bidder,  under  such 
regulations  as  shall  l»  preecHribed  by  ordinance. 
•  •  •  Council  may  by  ordinance  provide  a 
contingent  fnnd  for  necessary  repairs  or  inci- 
dental expenses,  not  otherwise  provided  for  in 
the  general  appropriations,  and  such  funds  may 
be  expended  without  advertising  for  bids." 

The  woik  here  was  not  done  under  con- 
tract given  to  the  lowest  responsible  bidder. 
In  fact  all  the  competitive  bids  had  been  re- 
jected, and  these  contracts  were  let  by  pri- 
vate  arrangement   on   different   conditions. 


me  claims  canaot  be  snstalned  under  the 
exception  as  to  ordinary  rqialrs,  for  the 
chancellor  properly  finds  that  the  Improve- 
ments in  question  were  not  ordinary  repairs. 
Nether  can  they  l>e  Included  under  the  term 
"necessary  repairs  or  Incidental  expenses." 
Council  evidently  did  not  regpard  the  Im- 
provements to  the  dty  hall  as  necessary  re- 
pairs to  be  made  from  the  contingent  fund 
withomt  advertising  for  bids,  as  they  embrac- 
ed that  expense  in  tlie  general  ai^roprlation 
ordinance  and  advertlaed  for  bldsi  True^  as 
the  chancellor  finds,  some  of  the  work  may 
properly  be  daaaed  as  ordinary  repairs,  but 
as  that  is  blended  with  the  other  It  cannot 
be  made  the  basia  for  a  separate  claim.  To 
hold  that  a  contingent  fond  created  to  meet 
incidental  expenses  and  necessary  repairs 
could  be  used  for  the  permanent  alteration 
and  remodeling  of  public  buildings  would 
practically  abrogate  this  section  of  the  stat- 
ute. Council  ml^t  have  changed  th^r 
plans  and  readvertlsed  for  bids^  but  they 
could  not  evade  the  law  by  the  attempted 
creation  of  a  contingent  fund  and  by  denomi- 
nating the  improvement  necessary  rq;)alr8. 
New  partitions,  new  stairways,  new  win- 
dows, new  entranoes,  etc.,  cannot  pass  as 
necessary  repairs.  While  here  no  actual  loss 
resulted,  yet  the  statute  requiring  Important 
municipal  work  to  be  <q;>en  to  competition  Is 
a  valuable  protection  to  the  public,  and  can- 
not be  Ignored. 

[2]  The  provisloii  stated  in  the  abovequot- 
ed  section  is  not  new  to  the  statutes  of  this 
commonwealth.  It  appears  in  the  Wallace 
Act  of  Hay  23,  1874  (P.  Lu  230),  and  in  sab- 
sequent  legislation,  and  has  been  construed 
by  this  court.  In  Ifaaat  y.  Pittsburgh,  187 
Pa.  648,  page  661,  20  AO.  608,  page  687,  It  U 
held:    . 

"It  cannot  be  doubted  that  the  true  intent  of 
the  act  of  1874,  and  the  ordinance  passed  in 
pursuance  thereof,  regulating  the  awarding  of 
public  contracts,  is  to  secure  to  the  dl^  the 
benefit  and  advantage  of  fair  and  Just  oompeti* 
tion  between  bidden^  and  at  the  same  time  dose, 
as  far  as  possible^  every  avenue  to  favoritism, 
and  fraud  m  its  ^niried  forms." 

See,  also,  Louchhelm  ▼.  PhlladeliAiIa,  218 
Pa.  100,  66  Atl.  1121.  In  considering  ft  sim- 
ilar provision  relating  to  cities  of  the  sec- 
ond dass  In  the  very  recent  case  of  Phila- 
delphia Company  t.  dty  of  Pittsburgh,  253 
Pa.  147,  page  161,  97  A.n.  1083,  page  1084, 
our  Brother  Mestrezat  in  delivering  the 
opinion  of  the  court,  says: 

"We  have  uniformly  hdd  in  numerous  ded- 
sions,  and  it  may  now  be  regarded  as  the  gen- 
eral rule  in  this  state,  that  where  the  charter 
act  of  a  dt:^  prescribes  the  method  or  formal 
mode  of  making  munidpal  contracts,  it  must  be 
observed,  and,  if  not  executed  in  conformity 
therewith,  a  contract  is  not  enforceable  against 
the  municipality." 

The  assignments  of  error  are  overruled, 
and  the  decree  Is  afllrmed,  at  the  coats  of  the 
appellants. 
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SHSADlSR  T.  OOMMEBOIAL  COAL  MIN- 
ING CO. 

(Supreme  Court  of  Pennsylvania.     Mardi  18, 
1918.) 

1.  Minis  and  Mirkbaus  «s»70(1)— Constbtto- 

TION   OF  LSASS— 8B!A.BB  OT  PBOIITS— DEDXTO- 

TioiT  07  Loasis. 
A  mining  company  leued  to  another  compa- 
ny coal  mines  known  as  No.  2  and  No.  5,  the 
lease  providing  that,  during  th«  life  of  mine  No. 

2,  the  lessee  uiould  apply  two-thirds  of  the  net 
profits  to  the  redaction  of  the  indebtedness  of 
the  lessor,  and,  on  cancellation  thereof,  that 
share  should  be  paid  to  the  lessor,  and  that  the 
net  profits  of  mine  No^  6  should  be  applied  until 
payment  in  full  of  the  costs  of  equipping  and 
putting  in  condition  for  operation,  with  interest 
at  6  per  cent,  to  the  payment  thereof,  and  be  ap- 
plied monthly,  and  tnat  after  such  indebtedness 
waa  liquidated,  in  consideratioa  of  the  assign- 
ment of  the  lease  and  the  use  of  the  lessor's  ma- 
chinery and  equipment,  the  lessee  should  pay  the 
lessw  onVhalf  of  the  net  profit  from  that  mine, 
and  one-half  of  the  net  profit  from  operation  of 
lands  leased  or  purchased  by  the  lessee  in  the 
operation  of  plant,  ];>ayable  quarterly  during  the 
lease,  and  that  a  statement  and  application  of 
profits  should  be  made  to  the  lessor  every  three 
months.  Held  that,  after  the  profits  bad  been 
ascertained  for  a  certain  period,  they  could  not 
be  diminiidied  because  of  losses  sustaiUied  dar- 
ing the  previous  period. 

2.  Mines  and  Minebaui  «=>70<1)  —  Mining 
Lease— EQTiiPifERT—CHiAsaB. 
Where  such  agreement  required  the  lessee  to 
develop  and  equip  one  of  the  mines,  and  stipu- 
lated that  expenditures  for  machinery  and  de- 
velopment should  include  only  labor  and  cost  of 
material  purchased,  withont  charge  for  general 
superintendence,  and  that  the  total  expenditure 
to  be  made  should  not  exceed  $25,000,  all  re- 
newals to  be  charged  to  the  cost  of  production, 
and  the  lessee  equipjped  the  mine  at  a  cost  ol 
about  $20,000,  and  thereafter  re-equipped  it  for 
operation  by  electric  power  at  a  cost  of  $37,000, 
the  entire  expense  of  the  new  equipment  and  the 
old  equipment  conld  not  1>e  charged  against  the 
COM  of  operation,  as  it  did  not  come  within  the 
provision  as  to  renewals. 

Appeal  from  Cbnrt  of  Oommon  Fleas,  Pbll- 
adelphia  County. 

Bill  In  equity  tw  an  acooantlnK  for  money 
due  under  a  coal  lease  by  James  F.  Sbrader, 
trustee  in  bankruptcy  of  the  Black  Uck  Min- 
ing C<»npaity,  against  the  Conmierdal  Coal 
Mining  Company.  Decree  for  plalntUT,  and 
defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART. MOSCBZIlSKBiR,  FBAZBR,  and  WAL- 
LINa,  JJ. 

William  A.  Glasgow,  Jr.,  of  iFblladelpbla, 
Krans  &  E^vani^  of  Sbensbnrg,  and  Samuel 
.  SooTlUe,  Jr.,  and  Cbester  N.  Farr,  Jr.,  botb 
of  Philadelpiiia,  for  appellant  H.  B.  Gill 
and  W.  B.  Linn,  both  of  Philadelphia,  for  ap- 
pellee. 

FBAZEiB,  J.  Defendant  appeals  from  a 
decree  ordering  it  to  account  to  plalntlfT, 
trustee  in  bankruptcy  of  the  Black  Lick  Min- 
ing Company,  for  the  net  earnings  of  two 
ooal  mines  operated  by  def^idant  under 
agre«nent  with  the  Black  Lick  Company. 


[1]  The  Black  Lick  Mining  Company  oper- 
ated a  coal  mine,  known  as  No.  2,  under  a 
lease  from  tlna  tetate  of  Charles  McFadden, 
deceased,  and,  being  largely  indebted,  entered 
into  a  contract  with  the  Commercial  Coal 
Mining  Company,  tbe  defendant,  whereby  the 
latter  company  agreed  to  operate  the  mine 
and  finance  the  Indebtedness  of  the  former 
company,  in  consideration  of  one-third  the 
net  profits  of  the  undertaking.  The  contract 
remained  in  force  approximately  three  years, 
until  January  12, 1017,  when  it  was  supersed- 
ed by  the  agreement  now  before  tbe  court 
for  construction.  This  agreement,  after  re- 
citing that  the  Black  Lick  Mining  Company 
was  about  to  procure  from  the  estate  of 
Charles  McFadden,  deceased,  a  lease  of  an 
additional  mine,  known  as  No.  6,  provided 
that  such!  lease  should  be  assigned  to  tbe 
Commercial  Coal  Mining  Company,  and  that 
the  latter  would '  continue  to  operate  mine 
No.  2,  and  also  provide  the  necessary  capital 
to  "develop  and  equip  and  put  in  condition 
for  operation"  mine  No.  D;  the  Black  lAdk. 
Company  to  afford  the  Commercial  Company 
"free  use  of  all  sidings,  tipples,  building,  pow- 
er plants,  machinery  and  equipment"  of  mine 
No.  2  with  right  to  uae  them  in  connection 
with!  the  (H;>eration  of  Na  5,  and  to  remove 
the  same  to  tbe  latter  mine  upon  the  former 
becoming  exhausted.  The  Commercial  Com- 
pany also  agreed  to  finance  the  remaining 
indebtedness  of  tbe  Black  Lick  Company, 
amounting  to  $21,723.77,  until  that  sum  was 
paid  out  of  tbe  share  of  the  profits  of  the 
mines  becoming  due  and  payable  to  tbe 
BiaxSk.  Lick  Company. 

The  principal  question  in  dispute,  under 
the  agreement,  Is  tbe  method  of  computing 
tbe  compensation  the  Black  lick  Company  la 
entttied  to  receiva  It  is  first  provided  that, 
during  the  life  of  mdne  No.  2,  tbe  Conmierclal 
Company  qball  apply  annually  two-tblrds  of 
tbe  net  profits  of  that  mine  to  the  reduction 
of  tbe  indebtedness  ot  tbe  Black  Lick  Com- 
pany, and,  upon  cancellation  of  such  indebted- 
ness, the  share  slmll  be  paid  to  the  Blade 
Lick  Company,  and  farther  as  follows: 

"11.  The  net  earnings  or  profits  from  the  op- 
eration of  mine  No.  6  shall  be  applied  as  fol- 
lows: Until  tbe  paymmt  in  foil  of  tbe  cost  of 
equipping,  developing,  and  putting  in  condition 
for  operation  of  said  mine  Na  6,  with  interest 
at  the  rate  of  six  (6)  per  cent,  per  annum,  i£e 
same  shall  be  applied  to  the  reduction  and  pay- 
ment thereof,  the  same  being  applied  monthly  so 
far  as  the  same  will  suflice  such  payment  or 
reduction.  After  said  indebtedness  is  uquidated 
and  paid  in  consideration  of  the  assignment  of 
said  lease  and  use  of  the  machinery  and  equip- 
ment of  the  Black  I4ck  Company,  tbe  Commer- 
rial  Company  agrees  to  pay  to  the  Black  Lick 
Company  during  the  life  of  this  agreement  a 
sun  equal  to  ooe-half  ei  the  said  net  profit  de- 
rived from  the  operation  of  said  mine  No.  5, 
and  also  of  one-half  of  the  net  profit  derived 
from  the  operation  of  the  adjoining  tracts  leased 
or  purdiased  bv  the  Commercial  Company  in 
the  operation  of  whidi  the  plant  and  machinery 
of  the  Black  Lidc  C<»npany  is  utilised.     This 
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stim  Shan  be  paid  to  dte  Blade  UA  Oompany 

Suarterlj  Ia  each  year  daring  tlie  continuance  of 
liis  agreement. 

"12.  The  amount  Vl  the  profits  shall  be  ascei^ 
tainedi  and  applied  oa  hemn  provided,  at  least 
once  in  every  three  months,  and  a  statement 
tliereof  rendered  by  the  CkMnmerdal  Company 
to  the  Black  Ldck  Oompan^  at  that  time,  and 
in  the  month  of  January  in  each  year  during 
the  continuance  of  this  agreement  a  full  state- 
ment shall  be  rendered  of  the  entire  oi>eration 
and  transactions  hereunder  up  to  the  81st  of 
December  preceding.  It  is  understood  that  the 
monthly  and  quarterly  statements  rendered  as 
her3in  provided  shall  be  for  the  purpose  of  the 
information  of  the  parties  merely  and  shall  not 
be  binding  or  conclusive.'  With  respect  to  the 
annual  statement  rendered  In  January,  the  Black 
Uck  Company  shall  have  the  right  to  have 
die  accounts  to  whidi  the  said  statement  relates 
endited  within  sizt^  (60)  days  of  the  time  of 
the  rendition  of  said  Etatonent,  and,  if  not  so 
audited,  the  same  shall  be  conclusive  upon  both 
the  parties  hereto." 

▲  sabsequent  paragraph  of  the  a^reenient 
requires  the  Commercial  Company  to  pay 
the  Black  lick  Company  $12S  on  the  20th 
day  of  each  month  "during  the  continnance 
of  this  agreement,"  snch  payments  to  be 
"diarged  against  its  account  and  to  be  de- 
ducted from  the  profits  which  may  become 
due  the  Black  lAck  Company,"  the  payments, 
however,  to  cease  "whenever  the  earnings 
from  No.  5  mine  amount  to  a  sufficient  stun 
to  pay  the  Commercial  Company  for  their 
expenditures  for  equipment  and  develofpi 
ment."  Tills  provision  was  apparently  insert- 
ed to  assnre  the  Black  Lick  Company  a  cer- 
tain and  steady  income  or  return  from  the 
mines  during  the  existence  ot  the  old  in- 
debtedness and  while  the  profits  from  mine 
No.  0  were  being  applied  to  the  cost  of  Its 
equipment  and  development. 

The  contention  of  plalntUf  la  that  under 
the  forgoing  provisions  of  the  oontractt 
upon  ascertaining  the  profits  for  the  monthly, 
quarterly,  or  annual  period,  no  deduction 
should  be  made  for  losses  occniring  tn  tbe 
preceding  period,  but  snch  losses  should  be 
borne  by  the  Commercial  Company.  On  the 
other  hand,  the  latter  contends  the  general 
rule  applicable  to  a  division  of  profits  at  a 
partnership  should  be  applied,  and  losses 
resulting  during  one  period  carried  over  and 
deducted  from  profits  earned  during  a  8ut>- 
liequent  period,  notwithstanding  the  fixing 
of  a  regular  time  for  their  calculation  and 
distribution. 

In  the  first  place  the  contract  is  more  In  the 
nature  of  a  lease  of  coal  In  place  in  consider- 
ation of  a  share  of  profits  in  lieu  of  royalties 
than  a  partnership  agreement  In  fact,  It 
accompanied  an  assignment  of  a  coal  lease 
fiom  the  estate  of  Charles  McFadden,  deceas- 
ed, to  the  Black  Ldck  Company,  made  pur- 
suant to  an  oral  agreement  between  Mc- 
E>dden,  in  bis  lifetime,  and  the  Black  Uck 
Company,  which  had  been  partly  carried  out 
before  McFadden's  death;  and  to  complete 
the  transfer  the  orphan^  court  subsequently 
directed  his  executors  to  make  a  lease  after- 
wards assigned  to  the  Commercial  Company 
with  the  consent  of  the  trustee  of  the  Mc- 


Fadd«i  estate.  tRie  asslgnroent  being  ab- 
solute the  agreement  was  necessary  to 
secure  the  Black  Lick  Company  a  proper 
revenue  from  Its  mining  rights,  which  were 
of  considerable  value,  but  which  the  com- 
pany, owing  to  its  lack  of  capital,  was  un- 
able to  properly  develop.  No  liability  with 
reference  to  the  operation  of  tbe  mine  is 
imposed  on  the  Black  Lick  Company,  and 
until  the  happening  of  a  particular  event  it 
is  entitled  to  recrive  $125  a  month,  charge- 
able against  the  "sum  equal  to  one-half  the 
profits,"  payable  by  the  Commercial  Com- 
pany. The  Black  Lick  Company  reserved  the 
right  to  terminate  the  agn^eement  and  retake 
possession  of  the  mines  and  equipment  in 
case  of  failure  <«  the  part  of  the  Commer- 
dELl  Oon^any  to  perform  the  covenants  con- 
tained therein,  and  further  provided  that 
"nothing  in  this  agreement  contained  shall 
be  construed  as  creating  or  attempting  to 
create  a  partnership  between  the  parties 
hereto  or  as  Imposing  any  of  the  UaMUtles 
thereof."  Under  these  circumstances  it  Is 
difficult  to  see  how  a  liability  for  losses  can 
be  fastened  upon  the  Black  Lick  Company  in 
tbe  absence  ot  a  provision  to  that  effect  In 
the  contract 

Paragraph  11  of  the  contract,  quoted 
above,  contemplates  two  different  plans  of 
applying  profits  derived  from  mine  No.  6: 
First,  a  monthly  paymmt  until  the  cost  of 
equipping  and  developing  the  mine  is  paid; 
second,  after  such  debt  is  canceled  to  pay 
to  the  Black  Lick  Company  quarterly  "a 
sum  equal  to  one-half"  the  net  profits.  On 
the  other  hand,  paragraph  8  required  the 
earnings  of  mine  No.  2  to  be  applied  yearly, 
though  there  is  an  apparent  conflict  between 
this  provision  and  paragraph  12,  which  re- 
quires tbe  profits  to  be  "ascertained  and  ap- 
plied as  herein  provided  at  least  once  In 
every  three  months,  and  a  statement  there- 
of rendered"  at  that  time,  and  a  "full  state- 
ment" mode  in  January  of  each  year.  This 
requirement  of  paragraph  12  refers  generally 
to  the  matter  of  accounting,  and  must  yield 
to  the  more  specific  provisions  of  paragraph 
8,  covering  the  application  of  proAts.  The 
further  provision  that  "it  Is  understood  that 
the  monthly  and  quarterly  statements  ren- 
dered as  herein  provided  shall  be  for  the  in- 
formation of  the  parties  merely,  and  shall 
not  be  binding"  Is  not  conclusive  of  an  In 
tention  to  carry  losses  to  subsequent  months 
throughout  the  year,  but  indicates  only  that 
particular  Items  of  the  monthly  and  quarter- 
ly accounts  shall  not  be  htid  indisputable  in 
the  final  acooubt  at  the  end  of  the  year.  The 
information  was  evidently  needed  for  the 
purpose  of  ascertaining  the  amount  of  profits 
to  be  credited  to  the  Black  Lick  Company, 
as  well  as  the  amount  of  royalties  due  the 
McFadden  estate,  the  original  lessor;  it  bdng 
provided  In  the  lease  that  royalties  shall  be 
paid  monthly  and  a  fall  account  rendered 
every  three  months.  Hie  montiily  accounts 
between  the  parties  to  this  actioa  are  provld- 
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ed  for  In  paragraph  9  of  the  agreement,  as 
follows: 

"The  Commercial  Company  gball,  on  or  befon 
thie  20th  day  of  eadi  month  during  the  continn- 
ance  of  this  agreement,  fumiah  to  the  president 
of  the  Black  lick  Company  a  true  and  accarata 
report  of  the  cost  of  the  (q^eration,  showing 
in  detail  all  the  ex^endituies  made  or  indebted- 
ness incnired  in  said  operation  during  the  pre- 
ceding calendar  month.  At  the  same  time,  also, 
the  Oommercial  Company  shall  make  a  fall  and 
accurate  report  of  au  coal  shipped  from  Na  2 
and  Na  6  mines  during  the  preceding  calendar 
month  and  price  received  for  same.  The  ac- 
counts of  sales  of  coal  from  No.  2  and  No.  6 
mines  shall  be  kept  separate  and  apart  from 
each  other,  and  8ei>arate  and  apart  from  the 
■ales  of  ooal  from  other  mines  operated,  by  the 
Commercial  Oompany,  so  that  the  quantity  pro- 
duced and  sold  nom  each  mine  may  be  ascer- 
tained." 

Nothing  is  found  In  the  aboye  pxxuvisUms, 
or  in  other  parts  of  the  contract,  to  indicate 
the  Black  Lick  Company  shall  share  the  loss- 
es. If,  however,  we  adopt  appellant's  theory 
of  construction  of  the  contract,  the  further 
question  arises:  At'  what  time  should  the 
profits  be  finally  ascertained,  and  for  what 
period 'Should  the  rlg^t  to  apply  fnture  prof- 
Its  to  past  losses  continue?  There  is  no 
more  reason  under  the  contract  for  taking 
a  yearly  than  a  monthly  period.  Under  the 
partnership  theory,  since  the  parties  contem- 
plated tiie  contract  to  last  until  the  exhaus- 
tion of  the  mine,  a  fhml  actounting  is  not 
possible  unta  that  time.  The  terms  of  the 
agreement,  however,  do  not  warrant  such 
construction,  and  the  parties  expressly  pro- 
Tide  to  the  contrary.  We  agree  with  the 
coart  below,  and  hold  the  profits  should  be 
cmnputed  and  divided  at  the  periods  stated, 
without  deduction  for  losses  sustained  in 
the  preceding  period. 

[2]  The  next  question  to  be  considered  is 
whether  the  cost  of  a  new  electrical  equip- 
ment for  mine  No.  6  is  propM-ly  chargeable 
as  an  <q;>erating  expease.  Paragraph  10  of 
the  agreement  requires  the  Commercial  Com- 
pany to  develop  and  equip  the  mine  and  pro- 
vide the  necessary  funds  for  tliat  purpose, 
and  stlpnlates  that: 

"Tlie  expenditure  for  said  machinery  and  the 
cost  of  the  development  of  the  said  mine  No. 
6  *  *  *  shall  include  only  labor  and  cost  of 
material  and  personal  property  purchased  for 
that  purpose,  and  there  shall  be  no  charge  for 
general  superintendent,  management,  or  super- 
vision. The  total  amount  of  the  expenditure 
to  be  made  and  indebtedness  incurred  for  the 
purpose  aforesaid  shall  not  exceed  the  sum  of 
twenty-five  thousand  dollars  ($2S,000).  All  re- 
newals or  replacements  of  original  equipment 
under  this  clause  shall  be  charged  to  the  cost  ot 
production." 

Paragraph  13,  after  stating  in  detail  the 
expense  to  be  included  in  the  cost  of  opera- 
tion, provides  that: 

"In  addition,  there  shall  be  charged  against 
the  cost  of  operation  the  cost  of  all  renewals  or 
replacemeits  of  machinery  as  hereinbefore  pro- 
vided, including  as  well  renewals  or  replace- 
ments of  the  equipment,  machinery,  and  proper- 
ty of  the  Black  Lick  Company  loaned  hereunder, 
aa  that  pttrchased  by  the  Ooounercial  Oompany." 


In  paragraph  17  It  is  provldad  that: 
"If  daring  the  life  of  this  agreement  any  new 
madiinety  or  new  equipment  is  added,  not  re- 
jHacine  the  old  madiinery  or  equipment,  the 
cost  of  the  same  being  charged  to  the  cost  of 
coal  aa  hereinabove  provided,  the  same  shall  be 
valued  by  three  dtointerested  parttes,  one  to  be 
appointed  by  the  Blade  Lack  Company,  one  by 
the  Commercial  Company,  and  the  two  so  ap- 
pointed to  choose  the  third." 

Following  the  statement  that  both  parties 
shall  be  given  an  opportunity  to  purchase  at 
the  appraised  value,  it  Is  provided  that,  if 
neither  desire  to  purchase,  the  property 
shall  be  sold  and  the  proceeds  divided  equal- 
]?  between  them. 

The  court  below  found  that  mine  No.  S 
had  been  fully  equUn^ed  In  1900  by  defend- 
ant company  at  an  expense  of  about  $20,000, 
and  the  copipany  later  decided  to  re-equip 
the  mine  for  .operation  by  electrical  power  to 
be  purchased  from  a  local  electric  company, 
and  conformably  to  sndi  plan  abandon  the 
boiler  house  and  dynamos  then  in  use,  and 
erect  a  mew  substation  and  install  new  ma- 
chinery and  equipment  at  a  total  cost  of 
$37,000.  The  entire  expense  of  the  new 
equipment  as  charged  against  the  cost  of 
operation,  making  a  total  outlay  of  $57,000, 
notwithstanding  the  expense  for  this  pur- 
pose was  specifically  limited  to  $25,000.  nie 
term  "renewals  and  replacemoits,"  specified 
in  paragraph  10  aa  a  proper  cj|)arge  against 
cost  of  operation,  contemplates  replacements 
from  time  to  tlpe  to  take  the  place  of  defec- 
tive or  worn  parts,  and  refers  <»ily  to  ma- 
chinery purdiased  for  that  purpose.  An  ex- 
penditure to  replace  machinery  or  equlpmrait 
not  unfit  for  use,  but  abandoned  pursuant  to 
a  plan  to  change  the  method  of  operatlpn,  is 
not  contemplated  by  the  agreement  Con- 
sidering the  new  electrical  equipment  a  "re- 
placement of  original  equipment"  under  par- 
agraph 10,  the  amount  chargeable  to  the 
cost  of  production  is  limited  to  $25,000.  The 
property  in  questicm  was  not  purdiased  to 
replace  worn  out  machinery,  but  because  the 
Commercial  Company  believed  a  more  eco- 
nomic operation  of  the  mine  would  result 
from  the  change  and  it  contends  results  Jns> 
tlfied  the  expenditure.  Wlille  this  majr  be 
true,  the  question  was  one  of  business  policy 
and  a  matter  for  it  to  decide,  and  if  a  sav- 
ing resulted  it  received  the  benefit.  While  it 
is  true  the  Black  Lick  Company  also  de- 
rived a  benefit  this  was  <Mie  of  the  Inddents 
of  carrying  out  the  agreement  of  the  Com- 
mercial Company.  In  view  of  the  express 
restrictions  in  paragraph  10,  the  parties  did 
hot  intend  to  place  within  the  power  of  the 
Commercial  Cbmpany,  witjiout  limltatim, 
to  charge  against  profits  the  cost  of  an  entire 
change  in  the  equi{»nent  of  the  mines. 

The  remaining  question  included  in  the 
dtatement  of  questlcMiB  involved  is  whether 
B.  R.  Norton,  an  assignee  of  the  interest  of 
the  Black  lick  Company  In  the  contract, 
should  have  been  made  a  party  to  the  pro- 
ceeding.    On  January  24,  1913,  the  Black 
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Uck  Oompaoy  asstgnefl  to  Norton  Its  Inter- 
est In  the  contract  with  the  Gonunerdal 
Company  as  collateral  security  for  the  pay- 
ment ot  certain  notes.  On  August  6,  1914, 
Norton  presented  a  petition  to  the  United 
States  District  Oourt  In  the  banknqttcy  pro- 
ceedings against  the  Black  Lick  Company,  to 
have  this  assignment  specifically  enforced. 
The  referee  found  the  Black  lick  Company 
was  insolvent  at  the  time  the  transfer  vras 
executed,  and  dismissed  the  petition  and 
ordered  Norton  to  surrender  the  assignment, 
which  order  was  subsequently  affirmed  by 
the  court.  No  claim  is  made  under  this 
transfer,  but,  on  Jannaiy  27,  1916,  the  Com- 
mercial Company  was  notified  that  Norton 
held  an  assignment  dated  November  26, 1912, 
also  securing  the  payment  of  certain  sped- 
fled  notes  and  indebtedness,  and  it  is  on  this 
earlier  dated  assignment  that  Norton's  posi- 
tion as  a  party  is  based.  Charles  McFad- 
den,  who  executed  the  transfer  on  behalf 
of  the  Black  lick  Company,  testified  he  per- 
sonally prepared  and  forwarded  an  execut- 
ed assignment  to  Norton,  dated  November 
26,  1912,  whidi  was,  however,  not  satlsfao- 
tory  to  the  latter,  who  thai  had  his  counsel 
prepare  the  one  dated  January  24,  1913, 
which  was  subsequently  executed.  In  view 
of  the  testimony,  and  of  the  finding  of  the 
court  below  to  the  effect  there  was  no  deliv- 
ery of  the  earlier  assignment,  but  the  latter 
one  which  was  declared  void  by  the  bank- 
ruptcy coart,  discussion  of  the  question  is 
unnecessary. 
The  decree  of  the  court  below  is  affirmed. 


(7  BoTMblX) 

STATE  V.  FRONT  ft  UNION  «T.  RT.  00. 

(Court  of  General  Sessions  of  Delaware.    Kent 
Jnly  6,  1918.) 

COBPOKATIONS       «=a896— AlflTUAI,   RxPOBm— 
FAII,inW  TO  FlL»— MiSDKUEAirOB. 

General  Incorporation  Law,  §  152,  making 
it  misdemean(»  for  corporation  to  fail  to  file 
annual  report,  applies  to  corporation  created 
by  special  act  prior  to  passage  of  the  General 
Incorporation  Act  especially  in  view  of  Const, 
art  9,  §§  1,  2,  4,  and  General  Incorporation 
Law,  I  8. 

Indictment  No.  18,  Febmary  term,  1916w 
Argued  at  the  April  term,  1918. 

Front  &  Union  Street  Railway  Company 
was  indicted  at  the  February  term,  1916,  for 
failing  to  file  with  the  Secretary  of  State  a 
copy  of  Its  annual  report,  under  section  152, 
c.  65,  Rev.  Code  1915  (section  2066)  of  the 
Cteneral  Incorporation  Law.  On  motion  to 
quash  the  fourth  count  in  the  indictment  on 
the  ground  that  the  defendant,  having  been 
incorporated  prior  to  the  passage  of  the  Gen- 
eral Incorpwation  Law,  was  not  bound  by 
the  provisions  thereof.  Motion  to  quash  re- 
fused. 

Argued  before  PEINNEWILL,  a  J^  and 
BOTOB,  J. 


David  J.  Reinhatdt,  Atty.  Gen.,  for  the 
State.  Andrew  C.  Gray,  of  Wilmington,  foe 
defendant 

PEINNEWILU  O.  J.,  ddlverlng  the  opinion 
Oif  the  court: 

The  Front  &  Union  Street  BaUway  Com- 
pany was  indicted  at  the  February  term, 
1916,  of  the  Court  of  Geno^l  Sessions  in 
New  Castle  county  for  "failing  to  file  with 
the  Secretary  of  State  of  the  state  of  Del- 
aware, within  fifteen  days  from  the  ex- 
piration of  its  said  fiscal  year,  to  wit,  with- 
in fifteen  days  from  the  thirty-first  day  of 
December,  A.  D.  1914,  a  certified  copy  of  an 
annual  report  to  the  Bto<^holders  of  said 
company  •  •  •  as  the  said  company  was 
required  to  do  by  the  provisions  of  section 
162  of  chapter  66  of  the  Revised  Code  of  the 
state  of  Delaware  (which  formerly  was  sec- 
tion 122,  chapter  894,  volume  22,  Laws  of 
Delaware,  as  amended  by  chapter  190,  vol- 
ume 27,  lAWB  of  Delaware)." 

No  copy  of  its  annual  report  was  filed  by 
the  company  with  the  Secretary  of  State, 
and  the  question  presented  to  the  oourt  Is. 
whether  the  defmdant  company,  whidi  was 
created  by  a  special  act  of  the  Legislature 
prior  to  the  passage  of  the  General  Incorpo- 
ratloa  Act  under  whldi  this  Indictment  was 
found,  was  required  to  file  such  report. 

The  defendant  c(nni>any  was  inoorimrated 
February  20,  1877,  by  an  act  of  the  General 
Assembly  (15  DeL  Laws,  pt  2,  c.  432).  Some 
time  after  1897  It  accepted  the  provisUMis  of 
the  present  Constitutlcxi,  and  on  June  15, 
1910,  amended  its  charter  pursuant  to  the 
General  Corporation  Law  as  found  In  sec- 
tUta  1940  of  the  Revised  Ood& 

The  provisions  of  the  Cmistltatlon  more 
or  less  pertinent  to  the  question  before  the 
court  may  be  stated  as  fellows: 

Section  I,  article  9:  No  corporation  shall 
hereafter  be  created,  •  •  •  nor  shall  any 
exiatlDg  corporate  charter  be  amended,  renewed 
or  revived  by  special  act,  but  only  by  or  under 
general  law. 

Section  2:  No  oorporation  in  existence  at 
the  adoption  of  this  Constitution  shall  have  its 
charter  amended  •  •  •  without  first  filing 
*  *  *  an  acceptance  of  the  piovisioas  of 
this  Constitution. 

Section  4:  The  rightB,  privileges,  immunities 
and  estates  of  *  *  •  corporate  bodies,  ex- 
cept as  herein  otherwise  provided,  shall  remain 
as  if  the  Constitution  of  this  state  had  not  been 
altered. 

The  provisions  of  the  General  Incorpora- 
tion Law  material  to  the  present  inquiry 
are  the  following: 

Chapter  66,  |  8  (Code,  f  1917):  In  addition 
to  the  powers  enumerated  in  the  second  section 
of  this  chapter,  evei^  ooiitoration  *  •  • 
shall  possess  and  exercise  all  the  powers  and 
privileges  contained  in  this  chapter,  and  the 
powers  expressly  given  in  its  charter  (ht  in  ita 
certificate  Ander  which  It  wait  incorporated,  so 
far  as  the  same  are  necessary  or  convenient  to 
the  attainment  of  the  objects  set  forth  in  snch 
charter  or  oertiflcate  of  incorporation;  and 
shall   be  governed   by   the   provisions  and  be 
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subject  to  the  rMtrietfons  and  Ilabilidw  in  thi* 
chapter  _  contained,  to  far  as  the  aame  are 
appropriate  to  and  not  inconsistent  with  snch 
charter  or  act  under  which  sudi  corporation 
was  formed;  and  no  corporation  shall  possess 
or  ezerdae  any  othw  omrporate  powers,  except 
«udi  incidental  poiwers  as  shall  be  necessary  to 
the  exercise  of  the  power  so  siTen. 

Section  162  (Code,  |  206$:  It  shall  be  the 
duty  of  every  *  •  •  corporation  created  un- 
der the  provisions  of  this  chapter,  as  well  as 
wary  corporation  operating  a  railway  line  un- 
der this  chapter,  to  nuike  an  annniil  report  to 
the  stockholderaL  *  *  *  If  it  be  a  railway 
corporation  created  under  the  provisions  of  this 
chapter,  but  which  has  leased  or  in  any  manner 
transferred  its  property  and  rif^ts  to  operate 
its  railway  line  to  another  corporation,  such 
report  shall  state.  •  •  •  The  secretary 
*  *  *  shall  within  fifteen  days  from  the  ex- 
Vii*tb»  of  its  fiscal  year  ffle  a  certified  copy 
thereof  [said  report]  with  the  Secretary  at 
State. 

A,  failure  to  file  such  anaoal  report  with 
the  Secretary  of  State  within  tbe  time  stat- 
ed la  made  a  mlademeanor  by  said  statute. 

The  state  contends .  that  the  defendant 
company  was  subject  to  the  provisions  of 
section  152  because  it  "was  a  railway  cor- 
pontlon  poesesslng  pn^ierty  and  rights  to 
operate  a  railway  line  In  the  city  of  Wil- 
mington, New  Castle  county,  and  did  on  July 
1,  1810,  lease  Its  said  pr(^)erty  and  rights 
to  the  Wilmington  &  Philadelphia  Traction 
Company." 

Tbe  defendant  insists  that  It  Is  not  liable 
to  the  penal^  i>rovided  for  In  said  section 
152  because  tbat  section  has  reference  only 
to  those  ooiporatioDS  tbat  were  created  un- 
der tbe  provisions  o<  the  incorporation  law. 

We  think  the  question  Involved  in  this 
case  has  been  passed  upon  by  the  Supreme 
Ckmrt  of  this  state  In  two  cases,  viz.:  Bay 
State  Oas  Oo.  v.  Content  &  Co.,  4  Pennewill, 
238,  66  Atl.  1114,  and  another  between  tbe 
same  parties  reported  In  4  Pennewill,  407,  66 
AtL  1120. 

In  the  first  case  the  Question  raised  was 
wbetber  sections  48  and  29  oiC  ttie  Oeneral 
Cotporation  Law,  which  provided  respective- 
ly for  the  service  «f  legal  process,  and  the 
keeping  of  a  duplicate  stock  ledger  in  the 
state  were  applicable  to  a  corporation  cre- 
ated by  a  special  act  of  the  Legislature  prior 
to  the  enactmrat  of  the  Oeneral  Incorpora- 
tion Law.  In  tbe  second  case  the  question 
was  whether  the  duty  Imposed  upon  the  of- 
ficers of  the  company  by  section  23  of  the 
General  Incorporation  Law  applied  to  a  cor- 
poration created  by  special  act  In  sections 
48  and  29  the  duty  or  requirement  in  ques- 
tion was  Imposed  upon  corporations  "organ- 
ised under  this  act"  or  "created  tmder  this 
act,"  and  the  court  held  that  under  section 
3.  above  quoted,  sections  48  and  29  were  ap- 
plicable to  corporations  created  by  special 
act  before  the  iwssage  of  the  Gieneral  Incor- 
poratt<m  Lew. 

In  the  first  case  the  court  said: 

"It  seems  to  na  to  be  manifest  from  a  mere 
reading  of  section  3,  that  it  was  intended  to 


apply  to  prerioasly  •zfatdng  oorpomtionv  •• 
well  as  to  corporations  created  under  the  Gen- 
eral Corporation  Law ;  and  that  no  argument 
is  needed,  or  reason  reauired,  for  siieh  a  coi^ 
struction,  beyond  that  found  in  the  plain  and 
natural  meaning  of  the  very  words  of  the 
section."  By  section  3  the  Legislature  "liitend- 
ed  that  every  coiporatlon,  whether  formed  un- 
der the  General  Corporation  Law,  or  previous- 
ly formed  under  any  law  of  the  state,  should  be 
subject  to  the  restrictions  and  liabilities  of  sec- 
tion 48,  as  well  as  other  sections  of  said  Cor- 
poration Law,  so  far  as  the  same  are  appro- 
priate to,  ana  not  inconsistent  with,  the  act 
of  incorporation  under  which  the  previously 
existing  corporation  was  formed." 
In  the  second  case  it  was  said: 
"We  are  unable  to  perceive  any  snbatantial 
difference  In  prindpld  between  the  requirement 
of  section  23  and  that  of  section  29  in  respect  to 
its  api^cability  to  pre-existing  corporations.  If 
section  3  makes  section  29  applicable  to  pr^ 
existing  corporations,  it  would  make  section  28 
equally  ao.'*^ 

And  so  in  the  present  case,  the  court  are 
unable  to  see  any  difference  in  prbidple  be- 
tween the  requirements  of  section  162  ano 
those  of  sections  48  and  29  In  respect  to  Ita 
appUcabUity  to  pre-existing  corporattwis. 
It  Is  clearly  not  Inconsistent  with  the  act 
of  incorporation  under  which  tbe  defendant 
corporation  was  formed. 

The  only  difference  that  can  be  found  be- 
tween the  Bay  State  Case  above  referred  to 
and  the  case  now  before  the  court  la  tbat 
this  Is  a  criminal  case. 
The  defendant  very  properly  says  that: 
"A  penal  statute  must  be  strictly  construed, 
and  noUilng  can  be  taken  by  intendment  against 
one  charged  under  tbe  act;  it  will  not  be  ex- 
tended by  Implication  or  coostruction,  but  con- 
strued strictly  according  to  its  language;  the 
intent  to  make  a  defendant  liaUe  will  not  be 
deemed  established  in  case  of  mere  doubt,  or 
an-  ambiguous  state  of  facts." 

But  If  the  liability  depends  upcm  tbe  ap- 
plicability of  section  162  to  the  defendant 
corporation,  we  think  there  can  be  no  doubt 
or  uncertainty  after  the  Supreme  Court  has 
decided  In  two  cases  similar  in  principle  to 
the  present  <«e  that  said  section  does  apply. 
It  requires  no  construction  by  this  court. 

The  motion  to  quash  is  refused. 


(TBoyeMM) 

FOX  et  aL  v.  DKRBICESON  et  aL 

(Superior    Court   of   Delaware.     Kent 

July  6,  1918.) 

1.  DiscovKBT      4=s>97(l)  —  Pboduotior   of 
Wkitinqs—Applicatiow— Showing    Nkcks- 

BITT  FOB  PbODUCTION. 

Where  application  is  made  for  order  requir- 
ing adverse  party  to  produce  books  or  writings 
pertinent  to  the  issue,  under  Rev.  Code  1916,  | 
4228,  it  must  appear  from  application  that 
documents  sought  contain  material  evidoice 
pertinent  to  issue. 

2.  DiscovEBT     «=s>89— PBODTTonoir  OF  Wbit- 
iNGB— Right  to  Inspection— Matkbiamtt. 

Under  Rev.  Code  1916,  %  4228,  providhig 
that  court,  upon  application  of  party  to  an  ac- 
tion, may  order  production  of  writings  or  books 
in  possession  of  adverse  party,  papers  and  books 
will  be  ordered  whenever  court  can  fairly  sap- 
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pose  t&etM  disclosed  by  Cbem  can  be  in  any  way 
material  to  causa  of  action  or  defense :  it  being 
nnnecessary  ttiat  such  facts  shall  in  themselves 
constitute  canse  of  action.  - 

Action  by  CSiarles  T.  Fox  and  anothw, 
trading  and  doing  business  as  a  copartner- 
sbip  nnAer  firm  name  and  style  of  Oitbens, 
Hexsamer  &  Co.,  against  Joshua  W.  Derrl<*- 
son  and  another,  trading  and  doing  bnslness 
as  a  copartnership  under  the  name,  firm,  and 
style  of  DerrlcksoD  &  Martin,  On  motion  by 
plaintiffs  for  the  production  and  lnq;>ection 
before  trial  of  certain  books  and  writings 
In  possession  and  control  of  defendants.  Or- 
der made  for  production  of  all  the  books  "and 
writings  asked  for,  except  invoices. 

Argued  before  PENNEWILLi  a  J,  and 
BOYOB,  J. 

Vf.  Watson  Harrington,  of  Dover,  for  plain- 
tiffs. Henry  Rldgely  and  Arley  B.  Magee, 
both  of  Dover,  for  defendants. 

On  written  motion  of  counsd  for  plaintiffs, 
supported  by  hla  afiSdavlt,  after  due  notice, 
for  the  production  and  inspection,  before 
trial,  of  certain  books  and  writings  In  the 
possession  and  control  of  defendants.  Mo- 
tion granted  and  order  made. 

The  statute  imder  which  the  application 
was  made  provides: 

"At  any  time  daring  the  pendency  of  aoti<»s 
at  law,  the  court,  on  motion  and  due  notice 
thereof,  may  order  a  party  to  produce  books  or 
writings  in  his  possession  or  control,  which 
contain  evidence  pertinent  to  the  issue,  nnder 
circumstances  in  which  the  production  of  the 
same  might  be  compelled  by  a  court  of  dian- 
cery.    •    •    • "    Eev.  Code  1916,  ^  4228.     . 

The  method  of  procedure  for  the  produc- 
tion asked  for  conformed  to  the  requirement 
of  the  statute  and  practice  of  the  court 

The  books  and  writings  sought  are  those 
kept  by  the  defendants  in  their  business  as 
packers  of  tmuatoes,  vi&  those  (1)  showing 
the  number  of  cases,  or  the  number  ct  cans 
of  tomatoes  pa(^ed  in  the  year  1016,  at  their 
factories  at  Little  Creek  and  Woodside,  Del., 
and  of  each  of  them,  and  the  size  of  cans  in 
which  they  were  packed;  (2)  showing  the 
number  of  cases,  or  the  number  of  cans  of 
tomatoes  o£  the  pack  of  1916  that  they  con- 
tracted to  sell,  and  did  sell,  to  any  person, 
firm  or  corporation,  on  contracts  made  prior 
to  the  beginning  of  the  packing  season  of  the 
year  1916,  and  the  date  of  such  contracts  and 
the  number  of  cases  or  cans,  and  the  size  of 
cans  in  which  they  were  i>acked,  covered 
by  each  of  them ;  (3)  showing  the  number  of 
cases,  or  the  number  of  cans  of  tomatoes  of 
the  pack  of  1916,  sold  by  them,  which  were 
not  covered  by  contracts  of  sale  made  prior 
to  the  beginning  of  the  canning  season  of  the 
year  1916,  the  date  of  any  such  sales,  and 
the  number  of  cases  or  cans,  and  the  size  of 
the  cans,  cohered  by  each  sale;  (4)  showing 
the  number  of  cases  or  the  number  and  size 
of  cans  of  tomatoes  packed  by  the  defendants 
In  the  year  1916,  In  excess  of  those  which 
they  had  contracted  to  sell  by  contracts  made 
snbseauent  to  June  1,  1816;  (5)  ahowiog  the 


number  of  baskets  and  cars  of  raw  tomatoes 
shipped  by  them  to  Snyder  &  Co.,  Green- 
wood, Del.,  and  the  Atlantic  Canning  Com- 
pany, at  Rehoboth,  Del.,  in  the  months  oC 
August,  S^tember,  October  and  November 
of  1916;  and  (6)  the  bills  of  lading  and  in- 
voices, or  copies  thereof,  for  any  tomatoes  of 
the  pack  of  1916,  sold  or  shipped  in  the  year 
1916,  or  the  year  1917.. 

Cbunsd  for  defradants,  in  opposing  the  ap- 
plication, contended  that  books  or  writings 
which  may  be  ordered  produoed  und»  the 
statute  are  those  "whidi  contain  evldencs 
pertinent  to  the  iasne";  that  Is,  such  as  are 
evidential,  and  not  those  which  may  fttmish. 
a  clew  to  evidence,  or  may  merely  enable  a 
party  to  find  out  whether  he  has  a  cause  of 
action.  Falco  v.  N,  Y.,  N.  H.  &  H.  R.  Co., 
161  App.  Dlv.  735,  146  N.  Y,  Supp.  1024; 
Walsh  V.  Press  Co.,  48  App.  Dlv.  333,  62  N. 
Y.  Supp.  833;  Brovrnell  v.  Nat  Bk.,  20  Huq 
(N.  Y.)  617. 

It  was  objected  that  the  books  and  writ- 
ings desired  for  inspection  are  not  concern- 
Ing  transactions  between  the  parties,  but  be- 
tween the  defendants  and  third  persons,  and 
are  not  such  as  would  be  admissible  in  evi- 
dence at  the  trial;  also  that  the  application 
overlooks  the  fact  that  It  is  the  powers  of 
chancery  as  to  the  productlmi  of  boolcs  and 
writings  only  that  is  contemplated  by  the 
statute,  and  that  from  the  nature  of  the 
pending  action  the  books  and  writings  sought 
do  not  come  within  the  drcumstances  under 
y^lcfa  a  court  of  diancery  would  compel 
thdr  production.  1  Pom.  Eq.  Jur.  I  142; 
Bsdibach  t.  Ligfatner,  31  Md.  528. 

Counsel  for  the  i^intlff 8,  in  reply,  insisted: 

That  the  books  and  wrtUngs  asked  tor 
contain  evidence  pertinent  to  the  issue,  and 
especially  so  since  the  action  is  for  breach  of 
contracts  for  the  delivery  of  canned  toma- 
toes, containing  clauses  under  which  evidence 
may  be  introduced  in  defease,  viz.: 

"Subject  to  ooaditionB  beyond  our  oontroL" 
"Provided  we  are  able  to  padi." 

That  although  some  of  the  books  and  writ- 
ings relate  to  transactions  with  third  per- 
sons, they  tend  to  show  shipments  by  the  de- 
fendants of  both  raw  and  canned  tomatoes  to 
other  persons  than  the  plaintiffs  during  the 
period  covered  by  the  contracts. 

That  equity  will  grant  discovery  where  the 
evidence  asked  to  be  discovered  is  to  be  used 
In  an  action  at  law;  if  it  be  in  any  way  ma- 
terial to  the  issue.  1  Pom.  £>].  Jur.  H  101«. 
192,  195,  and  197;  Peck  v.  Ashley,  12  Mete 
(Mass.)  478;  Arnold  v.  Pawtuxet  Valley  Wa- 
ter Co.,  18  B.  I.  189,  26  AO.  65,  19  I*  R.  A. 
602;   Paircloth  ▼.  Jordan,  15  Ga.  611. 

That  the  right  to  discovery  of  documents 
is  as  extensive  as  the  right  to  discovery  by 
oral  testimony.  Reyn<^ds  ▼.  Fibre  Co.,  71 
N.  H.  332,  61  Atl.  1075,  67  L.  R.  A.  949,  93 
Am.  St  Rep.  585. 

That  the  right  afforded  by  the  statute  ex- 
tends to  all  books  and  papers  relating  to  the 
merlta  of  the  action  or  defense.    Xownaeod 
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▼.  Lawrmoe^  -t  Wend.  (N.  T.)  458 ;  Peek  r. 
Ashley,  supra;  Lawrence  t.  Ocean  Ins.  CtK, 
11  7obhB.  (N.  Y.)  245 ;  Williams  Mower,  ebv 
Oa,  V.  Kaynor,  88  Wis.  132. 

BOYCE:,  J.,  deliTeriog  tbe  oplnlcm  of  the 
conrt: 

This  Is  an  Hctlon  by  the  plaintiffs  against 
the  defendants  to  recover  damages  for  al- 
leged breach  of  contracts,  entered  Into  be- 
tween the  parties  in  the  year  1916,  for  the 
sale  and  delivery  of  canned  tomatoes. 

[1]  Tbe  application  now  before  the  court  is 
for  the  production  and  inspection  of  certain 
books  and  writings  before  the  trial,  after 
declaration  and  pleas  filed.  Books  or  writ- 
ings that  may  be  ordered  produced  under  the 
statute  are  those  "which  contain  evidence 
pertinent  to  the  Issue."  The  statute  and 
procedure  thereunder  contemplate  evidence, 
and  tbe  fact  that  the  documents  sought  con- 
tain material  evidence  pertinent  to  the  issue 
must  sufficiently  appear  so  that  the  court 
may  understand  the  necessity  for  their  pro- 
duction. 

The  statute  cannot  be  used,  as  It  has  been 
said  for  the  purpose  of  "a  fishing  examina- 
tion"; for  such  a  purpose  Is  altogether  out- 
side of  the  scope  of  the  statute,  so  that  the 
Inquiry  must  be,  does  the  application  suffi- 
ciently show  tliat  the  books  and  writings 
asked  for  contain  evidence  pertinent  to  the 
issue  between  the  parties  to  the  action?  The 
contracts  of  sale  averred  in  the  declaration 
contain  theses  or  similar,  clauses,  viz.: 

"Subject  to  Gonditioiis  beyond  our  (defends 
ants']  control."  "Provided  we  [defendants]  are 
able  to  pack." 

Obviously  these  provisions  reserved  by  the 
defendants  were  for  their  protection,  that  is, 
they  were  Intended  to  safeguard  them  against 
unforeseen  casualties  or  happenings  that 
might  prevent  their  packing  the  Quantity  of 
tomatoes  which  they  contracted  to  deliver  to 
the  plaintiffs. 

[21  It  seems  to  tbe  court,  after  a  careful 
consideration  of  this  application,  that  while 
the  books  and  writings  asked  for  may  not  be 
pertinent  in  the  first  instance  to  support  the 
plaintiffs'  cause  of  action,  they  do  contain 
evidence  material  to  the  merits  of  the  case. 
It  is  <mly  necessary  within  the  purview  of 
the  statute,  the  same  as  in  a  bill  for  discov- 
ery of  evidence,  that  the  evidence  to  be  pro- 
duced may  In  any  way  be  pertinent  and  ma- 
terial in  support  of  plaintiffs'  right  of  re- 
covery. If  for  any  purpose  the  evidence 
sought  may  be  introduced  at  the  trial  that  is 
sufiident  to  require  its  production.  In  an  ap- 
plication of  this  kind,  the  statute  does  not 
confine  a  party  to  evidence  contained  in 
books  and  papers,  in  Itself  constituting  the 
cause  of  action,  but  it  embraces  all  docu- 
mentis  relating  to  the  merits  of  the  case.  In- 
deed prodnctloa  of  books  and  papers  will  be 
ordered  whenever  the  court  can  fairly  sup- 
pose that  fticts  disclosed  by  them  can  be  in 


any  way  material  to  the  oaaw  bf '  action  at 
defense.  1  Fota.  E!q.  Jur.  {  191 ;  Thomas  et 
aL  y.  P.  B.  B.  Ckk.,  2  Pennewill  (Del.)  411, 
47  AtL  880.  Ezc^t  as  to  the  Invoices  whlc^ 
are  not  presumed  to  be  in  the  possession  of 
the  defendants,  sufficient  is  shown,  we  think, 
to  enable  the  court  to  fairly  understand  the 
neoessity  for  the  books  and  writings  sought, 
as  oontaitdng  evidence  pertinent .  and  mate- 
rial to  the  merits  of  plalntlfl's  action. 

An  order  will  be  made  for  the  production 
of  all  the  books  and  writings  asked  tor,  ex- 
cept  the  Invoices. 

'  (T9  N.  H.  B21) 

HOLDEN  V.  liOVBEIN. 

(Supreme  Court  of  I7ew  Hampshire.    Ooos. 
June  29,  1918.) 

1.  Logs  and   Loqoino   «a>8(7)  —  Stuicpaob 

OONTBACT— DUTT  TO   CLEAB   LAND. 

Contract  of  sale  of  trees  on  two  tracts,  with 
right  to  remove  them  from  Mie  tract  in  three 
years  and  from  other  in  six  years,  modified  by 
extension  of  a  year  for  first  tract,  provided  buy- 
er cuts  all  but  cedar  trees  from  other  tract  m 
same  time,  does  not  bind  buyer  to  dear  tbe 
lend, 

21  Loos    Airn    Loooins   «cs>3(1)  —  Btttuvagi 

CONTKAOr— AOBXEVENT  TO   ClSAB  LaND. 

Mere  suggestion  by  buyer  of  stumpage  to 
seller  to  use  refuse  in  manufacture  of  oil,  and 
promise  to  Investigate  the  matter,  does  not 
amoant  to  oontract  to  (dear  the  land. 

Transferred  from  Superior  Oourt,  Ooos 
County;  Eivel,  Judg& 

Action  by  EUen  D.  Eolden  against  Myer 
Loverln.  Nonsuit  order,  and  case  trans- 
ferred on  plaintiff's  exception.  Exertion 
overruled. 

Assumpsit,  for  breach  of  an  alleged  oon- 
tract to  dearths  plaintiff's  land  of  brush  and 
bushes.  At  the  dose  of  tbe  plaintiff's  evi- 
dence the  court  ordered  a  nonsuit,  and  trans- 
ferred tbe  case  upon  the  plaintiff's  exception 
from  the  Septeinl)er  term,  1917.  of  the  su- 
perior court.  The  plaintiff  was  the  owner  of 
land  In  Oolebro<A  and  Columbia,  and  in  July, 
1912,  conveyed  to  the  defendant  "all  the  trees 
of  fir,  spruce,  poplar,  and  cedar  standing 
and  growing"  thereon,  with  tbe  right  to  cut 
and  remove  the  same  from  the  land  in  C!ole- 
brook  until  May  1, 1916,  and  from  the  land  In 
Columbia  until  May  1,  1918,  with  certain 
reservations.  In  April,  1915,  the  defendant 
had.  not  completed  his  operations  in  Cole- 
brook,  and  he  then  made  an  additional  con- 
tract with  the  plaintiff  as  ft^ows: 

"This  is  to  certify  that  I,  Ellen  D.  Holden, 
have  this  day  received  from  M.  Loverin  $10() 
for  the  extension  of  time  in  tbe  town  of  Cola- 
brook  from  May  1, 191B,  to  May  1,  1916,  provid- 
ed he,  M.  Loverin,  cuts  all  trees  of  fir,  spruce, 
poplar,  and  cedar,  except  cedar  as  mentioned  in 
deed  of  sale  to  M.  Loverin  July  11,  1912,  In 
both  towns  of  Colebrook  and  Ctolumbia,  in  the 
above-mentioned  tim«." 

Tbe  i^bitlff  testified  that  tbe  defendant 
talked  with  her  about  getting  a  Mr.  Bell  to 
put  up  a  mill  to  make  cedar  oU  from  the 
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brndi  and  boslies,  and  offered  to  give  ber 
one-half  the  inrooeeds;  that  she  told  him  she 
wonld  be  glad  to  have  the  staff  cleaned  off 
without  v&y,  as  It  was  a  nnlsance  In  the 
pasture ;  that  the  defendant  never  did  any- 
'  thing  about  It,  except  to  speak  to  Bell.  The 
defendant  was  called  as  a  witness  by  the 
plaintiff,  and  testified  that  the  project  was 
abandoned,  after  his  talk  with  Bell,  because 
It  would  not  pay. 

Horace  J.  Holden,  of  Golebrook,  and  George 
r.  Rldi,  of  Berlin,  for  plaintiff.  Drew,  Shnrt- 
1^,  Morris  &  Oakes,  of  Lancaster,  Leon  D. 
Ripley,  of  'West  Stewartstown,  and  SL  CX 
OaKes,  of  Tanraater,  for  defendant. 

PEASLBE,  J.  [11  Neither  the  original 
contract  nor  the  supplemental  agreement 
binds  the  defendant  to  clear  the  plaintiff's 
land.  The  parties  made,  and  afterwards 
changed  the  time  limit  in,  an  ordinary  con- 
tract for  the  purchase  and  sale  of  stumpage. 
The  provision  in  the  supplemental  agreement 
that  the  defendant  should  cut  "all  trees  of 
flr,"  etc.,  before  Bflay  1,  1918,  was  evidently 
Inserted  to  make  it  plain  that  he  agreed 
therein  to  a  short^ilng  of  the  time  given  by 
the  original  contract  for  catting  on  tite  part 
of  the  land  situated  In  Columbia. 

[2]  The  plaintiff  claims  fuither  that  her 
dealings  with  the  defendant  show  that  they 
understood  that  he  was  to  clear  the  land.  If 
it  were  conceded  that  the  plaintiff  oould  thus 
vary  the  plain  meaning  of  the  written  agree- 
ments, or  if  the  negotiations  as  to  the  brush 
and  hashes  were  to  be  treated  as  additions 
thereto,  the  result  would  be  the  same.  On 
the  plalntiflT's  own  testimony  all  those  nego- 
tiations came  to  was  that  the  defendant  sug- 
gested using  the  cedar  refuse  In  the  manufac- 
ture of  oedar  oil  and  promised  to  Investigate 
the  matter.  This  promise  he  fulfilled  by  inter- 
viewing the  oil  manufactorer.  Finding  that 
the  ezijense  would  be  too  great,  the  project 
was  abandoned.  There  is  no  evidence  of  any 
promise  being  made  and  broken,  or  of  any 
understanding  conflicting  with  the  written 
evidence  of  their  agreement 

Eizc^tions  overruled.    All  concurred. 


(7»  N.  H.  «i) 


KIEB.  V.  FARES. 


Oooa. 


(Supreme  Court  of  New  Hampohirek 
June  29,  1918.) 

Apfi^ai.  and  Ebkob  ^=3804(1)— Exoeptionb— 
FOBM  OF  Question— BsvoTENEss. 
No  auestion  of  law  ia  raised  by  exception 
to  court  8  action  In  ezduding  question,  where  it 
could  properly  be  excluded  on  the  eround  that 
in  the  form  m  which  it  was  put  the  question 
was  too  remote,  and  the  record  tended  to  show 
that  was  the  ground  of  decision. 

Bxoeptiona  from  Superior  Court;  Oooa 
County ;   Klvd,  Judge. 

Action  by  Alexander  D.  Kier  against  Nor- 
man Parks.  On  plaintUTs  t>ill  of  exceptions. 
Bxceptions  overruled. 


Bill  of  exceptions.  The  action  was  oasa 
for  ne^gence,  tried  before  Klvel,  O.  J., 
and  a  Jury,  with  verdict  for  the  defendant. 
The  plaintiff  went  to  the  defendant's  garage 
for  repairs  to  his  automobile.  While  search- 
ing  for  a  workman  in  the  darkness,  he  stei»- 
ped  between  two  cars,  which  were  being  re- 
paired and  were  standing  over  an  open  pit, 
fell  into  the  pit,  and  was  injured.  The  fol- 
lowing question,  asked  upon  direct  examina- 
tion of  a  wltoeais  called  by  the  plaintiff,  was 
excluded,  ST:d>Ject  to  exception: 

"Now,  what  ia  the  practice  in  the  garages 
where  you  have  been  employed,  where  you  have 
seen  pits,  with  reference  to  their  being  guarded 
or  covered?" 

PlaintUFs  connaei  tlien  asked  the  follow- 
ing question: 

"Well,  is  there  any  practice  or  custom  in  the 
garages  where  yon  have  worked,  and  where  you 
have  noted  pits  in  the  floors  of  gara{%8,  with 
reference  to  now  they  are  taken  care  oi?" 

This  question  was  also  excluded,  no  excep- 
tion being  taken;  the  court  remarking  that 
the  question  was  not  framed  properly.  Coun- 
sel then  said  he  was  asking  whether  or  not 
there  wag  socb  a  custom ;  the  court  rely- 
ing: 

"I  don't  think  tliat  is  the  form  to  put  your 
question." 

The  witness  then  was  asked: 

"How  are  pits  in  garages  where  you  have 
worked,  and  where  you  have  Observed  pits  con- 
structed T 

—and  answered  without  objection: 

"Well,  there  are  some  of  them  made  of  wood, 
where  there  are  wood  floors;  others  a  cement 
floor,  and  the  pits  are  of  cement,  and  there  is  a 
groove  along  ue  edge  of  the  pit,  so  that  when 
the  pits  are  not  in  use,  why,  they  are  covered 
over  with  plank,  I  should  say  two  inches  thick." 

Edgar  M.  Bowker,  of  Whitefleld,  fOr  plain- 
tiff. Drew,  I^Mirtleff,  Morris  &  Oakes  and 
B.  C.  Oakes,  all  of  Lancaster,  for  defendant 

PARSONS,  C.  J.  The  record  shows  that 
the  question  excluded,  sdbject  to  exception, 
was  not  excluded  because  its  subject-matter 
was  not  considered  relevant,  bat  because  of 
the  form  of  the  Inquiry.  The  court  may  have 
foimd  the  wltoess  competent  to  testify  to  com- 
mon practice  In  the  matter,  and  considered 
he  should  have  been  Interrogated  upon  that 
point,  and  not  as  to  the  practice  of  particular 
individuals.  Saucier  v.  Spinning  Mills,  72 
N.  H.  292,  66  Ati.  545.  It  may  be  the  ques- 
tion was  thought  too  indefinite,  as  failing  to 
distinguish  between  construction  and  opera- 
tion, and  in  not  asking  the  practice  under 
circumstances  like  those  disclosed  at  thq 
trial.  As  to  constructloa  and  care  when  the 
pits  were  not  in  nse;  the  witness  was  permit- 
ted to  exhaust  bis  knowledge.  He  was  not 
inquired  of  as  to  operation  in  a  situation  like 
that  in  the  case  on  trial.  The  question,  in  the 
form  in  which  it  was  put,  could  be  excluded 
upon  tlie  ground  ot  remoteness.  The  record 
Indicates  it  was  excluded  upon  that  ground. 
Consequently  no  question  of  law  is  raised  by 
the  exception.    Ghallis  v.  Lake,  71  N.  H.  90, 
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as,  51  Afl.  260;  Beagan  t.  Ballway,  72  N.  H. 
288,  Be  AtL  314;  Proctor  v.  Freezer  CJo.,  70 
N.  H.  3,  4,  45  Att.  713 ;  Nutter  v.  Railroad, 
60  N.  H.  483,  485.  Whether  the  evidence  was 
otherwise  Incompetent  Is  not  considered. 
Elxceptlon  OTerroled.    All  concurred. 


on  Ma.  im 

STATB  V.  HOLLAITD. 

(Sni»«me  Jodidal  Court  of  Maine.    Jnlv  8, 
1918.) 

1.  iNTOXICATtNO    LiQTJOKS    «=»231  —  SAIJS — 
MKDICINES— EVIDEKCE. 

In  a  prosecution  against  an  apothecary  for 
keeping  hijuora  for  sale,  but  which  he  claimed 
were  medicines  allowed  to  be  sold  by  him  as 
included  in  the  United  States  Pharmacopoeia, 
I>iq)ensatot7,  and  National  Formulary,  author- 
ised by  Kev.  St  1916,  c.  20,  S17,  it  was  error 
to  ezdnde  the  edition  of  the  Pharmacopoeia  of 
1906  and  the  National  Formulary  of  1907 ;  they 
being  the  editions  intended  by  the  statute. 

2.  Statdtes  «=»147— Kk-bnactmenp— Ebtbct. 

Wheo  a  statute  is  incoiporated  ia  a  general 
revision  and  re-enacted  witu  other  statutes,  its 
purpose  and  effect  are  not  changed,  in  the  ab- 
sence of  some  compelling  change  in  toe  language. 

I&xceptlons  from  Superior  Court,  Cumber- 
land Gonnty. 

WilUam  A.  Holland  was  convicted  of  main- 
taining a  tenement  for  the  illegal  sale  and 
keeping  for  sale  of  Intoxicating  liquor,  and 
he  excepts.    Xlxceptlons  sustained. 

Argued  before  CORNISH,  O.  J.,  and 
SPBAB,  BIRD,  HANSON,  PHILBBOOK, 
DUNN,  and  MORRIUU  JJ. 

Carroll  Li,  Beedy,  of  Portland,  for  the  States 
William  C.  Baton  and  W.  O.  Wbtdden,  both 
of  Portland,  ft>r  respond^it. 

MORRIUJ^  3.  The  respondent  stands  con^ 
Tlcted  of  keying  and  maintaining  a  tenement 
situated  In  Portland^  used  for  the  Illegal  sale, 
and  keeping  for  sale,  of  intoxicating  liquors. 
The  evidence  on  the  part  of  the  state  disclos- 
ed that  the  respondent  had  In  his  possession, 
on  the  7th  day  of  January,  1917,  within  the 
period  covered  by  the  Indictment,  in  a  build- 
ing owned  and  operated  by  him  as  a  drug 
store,  about  four  gallons  of  whisky.  He 
Introduced  evidence  tending  to  show  that 
during  the  period  covered  by  the  indictment 
he  was  a  duly  examined  and  registered  apoth- 
ecary, as  provided  by  Ox  laws  of  the  state, 
and,  being  such  registered  apothecary,  he 
claimed  the  right,  under  section  17  of  chapter 
20  of  the  Revised  Statutes,  to  keep  "all  medi- 
cines and  polsonai  authorized  by  the  United 
States  PharmaccqXBla,  Dispensatory,  and 
National  Formulary,  as  of  recognized  medic- 
inal utility,"  and  that  whisky  was  among 
the  medicines  and  poisons  so  authorized. 

In  support  of  this  contention  his  counsel 
offered  In  evidence  two  booiks,  one  stated  by 
counsel  In  making  the  offer  to  be  "Dispensa- 
tory of  the  United  States  of  America  and  the 
National  Formulary  In  one  volume.  Issued  in 
1894,  7th  Edition,"  and  the  other  Ukewiael 


stated  to  be  the  "Pharmacopcela  of  the  Unit- 
ed States  of  America,  8th  Decennial  Revision, 
pubUshed  In  1905."  The  respondent's  counsel 
claimed  that  the  United  States  Pharmacopoe- 
ia and  National  Formulary,  recognized  as 
offlclal  in  1907,  should  be  received  In  evi- 
dence; the  Justice  presiding  ruled  that  the 
revisions  of  those  works  In  force  at  the  time 
of  the  enactment  of  the  Revised  Statutes  of 
1916  would  govern,  and  excluded  the  evi- 
dence. To  which  ruling  the  respondent  has 
exceptions. 

We  think  the  exceptions  must  be  sustained. 
The  United  States  Pharmacopoeia  Is  a  book 
compiled  by  or  onder  the  supervision  of  an 
organization  of  pharmacists  and  druggists, 
and  Is  recognized  as  authority;  it  is  revised 
from  time  to  time,  perhajm  decennially.  If  we 
may  be  permitted  to  so  Infer  from  the  offer 
of  the  book.  The  National  Formulary  Is  a 
similar  publlcatUm,  also  revised  from  time 
to  time. 

The  statute  in  qnestlom  (R.  6.  1916,  a  20, 
I  17)  was  first  enacted  In  1877  (Laws  1875- 
77,  c  204,  i  5)  In  the  form  In  which  it 
appears  In  Revised  Statutes  1903,  a  30,  1 18. 
It  was  amended  by  P.  I*  1907,  c.  74,  |  3,  and 
given  the  form  In  which  It  now  appears. 

[1]  We  think  that,  when  the  Legislature  of 
1907  referred  to  the  United  States  Pharmaco- 
poeia and  National  Formulary  for  the  guid- 
ance of  registered  apothecaries  In  this  state. 
It  mnst  have  referred  to  thta  compilations 
known  by  those  names,  then  recognized  as 
authority  among  apothecaries.  It  is  not  to 
be  supposed  tliat  the  Legislature  intended 
to  adopt  compilations  not  then  made  and  of 
whose  contents,  as  affecdng  the  law  of  this 
state  against  the  illegal  sale  and  keeping  for 
sale  of  Intoxicating  liquors,  l^t  could  have  no 
knowledge.  It  knew  what  the  books  then 
recognized  as  authority  Included;  it  could 
not  know  what  the  revisers  of  later  editions 
might  Include  or  exclude;  If  the  Legislature 
Intended  to  adopt  the  later  revisions  of  the 
works  referred  to,  as  they  should  be  made 
from  time  to  time^  that  intuition  should  have 
been  made  clear  by  apt  worda^  as  was  done 
in  Food  and  Drug  Act  of  1911,  c  119,  |  11, 
in  which  the  standard  of  strength,  quality, 
or  purity  of  a  drug  is  that  laid  down  In  the 
United  States  Pharmacop«ela  and  National 
Formulary  "official  at  the  time  of  investlga- 
Uon."    <B.  &  1916,  c.  86,  i  12. 

Moreover,  the  statute,  If  construed  accord- 
ing to  the  ruling  to  which  exception  Is  taken, 
may  be  (^en  to  the  (Ejection  that  it  is  an 
unauthorized  delegation  of  legislative  power, 
to  the  revisers  of  the  future  editions,  as 
suggested  In  State  v.  Emery,  65  Ohio  St.  364, 
45  N.  £1  319 ;  upon  that  point  we  express  no 
opinion.  It  may  be  noted  that  in  the  partic- 
ular referred  to,  the  language  of  United 
States  Food  and  Drug  Act  of  June  80,  1906, 
c.  3915,  {  7,  34  Stat  769  (U.  S.  Comp.  St  1016, 
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I  8723),  Is  the  same  as  appears  In  B.  Ek  1916, 
•a  36,  §  12. 

[2]  The  ad<9tlon  of  the  speclflc  language 
In  the  later  act  strongly  indicates  that  the 
construction  whldi  we  place  upon  the  earlier 
act  is  the  true  one,  and  accords  with  the 
legislative  intention.  The  re-enactment  of 
the  law  as  amended  in  1907,  in  the  revision 
of  1916,  does  not  affect  its  construction. 
"When  a  statute  is  incorporated  in  a  general 
revision  o£  all  the  statutes,  and  re-enacted 
along  with  the  re-enactment  of  other  statutes, 
its  purpose  and  effect  are  not  changed  un- 
less there  be  some  compelling  chang^e  in  the 
language.  Usually  a  revision  of  the  statutes 
simply  iterates  the  former  declaration  of 
legislative  wllL"  Cummlngs  v.  Everett,  82 
Me.  264,  19  AtL  456;  Martin  T.  Bryant,  108 
Me.  256,  80  AtL  702. 

Exceptions  sustained. 

<U7  Hek  ««)  ' 

G.  H.  BASS  &  00.  V.  WILTON  WOOI*- 
BN  CO. 

<Snpreme  Judicial-  Court  of  Maine.     July  12, 
1918.) 

1.  Jttdovkrt  «s>586(2^— Res  Judicata. 

A  decree  in  an  action  to  enjoin  the  use  ot 
water  when  it  was  above  the  top  of  a  dam  until 
it  waa  4^  feet  below  the  top  was  res  judicata 
in  an  action  between  the  same  parties,  involving 
a  construction  of  the  same  deed,  to  enjoin  the 
use  of  the  water  from  the  time  it  reamed  the 
top  of  the  dam  until  it  was  IVii  feet  below  the 
top. 

2.  Deeds  «=>95-<!0N»rBU0TiON. 

Words  used  to  give  expression  to  a  deed 
should  be  construed  accordhig  to  the  common 
meaning  of  the  language. 

3.  Watebs  and  Wateb  Cottbses  «s»i5C(Q— 
ookvetance  of  righx— "until." 

A  deed  granting  the  right  to  use  a  certain 
amount  of  water  "until"  the  water  reaches  4^ 
feet  below  the  top  of  a  dam  limits  the  right  of 
the  grantee,  but  not  the  right  of  the  grantor 
(quoong  Words  and  Phrases,  Until)! 

Beport  from  Supreme  Judicial  Court, 
Franklin  County,  in  Equity. 

Bill  by  G.  H.  Bass  ft  Co.  against  the  Wil- 
ton Woolen  Company.  On  report.  Bill  dis- 
missed. 

Argued  before  CORNISH,  C.  J^  and 
SPBAB,  HANSON,  and  PHILBROOK,  JJ. 

Frank  W.  Butler,  of  Farmlngton,  and  Wil- 
liam M.  Bradley,  of  Portland,  for  plaintiffs. 
O.  N.  Blanchard,  of  WUton,  and  E.  E.  Bldi- 
ards,  of  Farmington,  for  defendant. 

SPEABt  J.  On  report  This  case  involves 
a  controversy  over  water  rights.  In  De- 
cember, 1912,  the  Wilton  Woolen  Company, 
defendant  In  the  present  case,  brought  a  bUl 
in  equity  against  the  present  plaintiff,  to 
which  an  answer  was  duly  filed.  In  May, 
1913,  the  present  plaintiff  filed  a  cross-bill 
against  the  present  defendant,  to  which  an 
answer  was  also  duly  filed.  The  Woolen 
Company  bill  was  sustained,  and  a  decree 


filed.  The  Bass  Company  cross-bfll  waa 
dismissed.  The  defmdant  contends  that  the 
present  bill  is  concluded  by  the  mle  of  res 
adjudica'ta ;  the  whole  matter,  as  it  dalms, 
having  becm  determined  or  open  to  deter- 
mination under  the  former  blU  and  cross- 
bill.   We  think  this  contention  must  prevail. 

The  facts  involved  under  the  bill  and  an- 
swtx  are  found  in  Bass  &  Co.  v.  Woolen  Co., 
112  Ma  483,  92  AU.  612.  Briefly  rehearsed 
they  are  as  follows:  In  1898  F.  J.  Good- 
speed,  of  Wilton,  was  the  sole  owner  of  aU 
the  water  rights  and  privileges  now  Involv- 
ed. November  12,  1898,  he  conveyed  certain 
rights  to  Gardner  C.  Fernald.  This  deed  is 
not  now  involved.  January  15.  1903,  Good- 
speed  ctmveyed  to  the  Wilton  Woolen  C(xn- 
pany  all  his  land,  water  rights,  and  privi- 
leges. In  September,  1903,  the  Woolen  Com- 
pany conveyed  to  the  present  plalnUfl  the 
rights  and  privileges,  upon  which  his  bill  Is 
now  brought,    nils  deed  is  as  follows : 

"The  sawmill  at  outlet  of  Wilson  Lake  and 
yard,  subject  to  any  rights  of  way  hitherto  re- 
served, or  other  reservations  or  restrictions  of 
use  of  land  heretofore  made,  and  being  the 
same  mill  deecribed  in  deed  by  R.  O.  Fuller 
and  George  B.  Fernald  to  Hiram  Holt  by  deed 
of  Sept.  13,  1883,  and  of  record  Book  98,  page 
362,  in  EYanklin  registry,  with  the  f<dlowing 
water  power  and  pnvilege  and  none  other,  to 
wit:  l%e  right  to  draw  from  Wilson  Lake  wa- 
ter sufficient  to  furnish  forty  (40)  horse  power 
with  latest  improved  water  wheels,  after  a  rea- 
sonable development  of  the  privilege,  until  tb» 
water  reaches  a  point  four  and  one-half  (4^) 
feet  below  the  top  of  the  dam  as  now  used; 
but  when  the  water  has  reached  said  point  his 
right  to  use  water  is  limit^  to  one  hundred 
square  inches  and  he  is  to  have  that  [water] 
right,  and  in  case  the  dam  furnishing  said  pow- 
er is  raised,  or  the  power  from  said  lake  is 
in  any  way  increased,  the  said  Bass  shall  be 
entitled  to  his  full  proportionate  benefit.  In 
case  at  any  time  when  the  water  is  below  tha 
four  foot  and  one-half  mark,  and  the  grantee 
is  not  nsing  the  full  one  hundred  square  indies 
of  water  thereof,  the  grantor  reserves  the  right 
to  draw  sufficient  water  through  its  own  private 
waste  gate  to  make  up  the  full  one  hundred 
inches  including  that  used  by  the '  grantee^ 
Said  grantee  is  to  bear  one-half  of  the  expense 
of  keeping  in  repair  and  maintaining  canal  on 
land  herem  conveyed,  headgates  and  dam." 

It  will  be  seen,  by  comparison,  that  this 
is  the  Identical  deed,  the  terms  and  provi- 
sions of  which  were  in  controversy  In  ths 
case  reported  in  112  Me.  483,  92  Atl.  612. 
All  the  other  facts  are  precisely  the  same. 
The  present  defendant  was  using  the  water, 
in  1903,  which  he  conveyed  to  Bass  ft  Co., 
just  as  it  was  when  the  former  bUl  and 
cross-bill  were  filed,  and  determined,  and 
as  it  is  now.  The  dam,  the  flumes,  the  flow- 
age  rights,  are  precisely  the  same.  Ths 
parties  are  the  same  so  far  as  the  fbrmer 
and  present  controversies  between  the  Wool- 
en Company  and  Bass  ft  Co.  are  omcemed; 
Fernald  not  having  had  at  any  time  any  in- 
terest in  the  matter.  The  plaintiff,  however, 
contends  that  the  point  It  now  raises  was  not 
decided,  nor  necessarily  In  issue,  In  the  for- 
mer cases.   The  point  now  Is  that  nnder  the 
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phraseology  of  the  deed,  "after  It  [the  water] 
ceases  to  mn  over  the  top  of  the  dam  and 
before  It  reaches  a  point  four  and  one-half 
feet  below  the  top  of  the  dam,"  the  defendant 
must  cease  to  draw  any  more  water  for  his 
mills  below,  so  that  the  water  may  be  con- 
served and  prolonged  to  the  use  of  the  plaln- 
tUI  while  It  la  falling  between  the  top  of  the 
dam  and  the  4%-foot  limit  It  claims  that 
the  decision  In  112  Me.  483,  92  Atl.  612,  cov- 
ered only  the  question  as  to  who  was  en- 
titled to  the  excess  of  the  water  after  the 
uses  carved  out  and  conveyed  by  the  deeds. 
But  we  think  the  very  point  now  raised  was 
put  in  Issue  by  the  pleadings  and  discussed 
in  112  Me.  483,  92  Atl.  612.  The  court  say: 
"Tlie  great  contention  between  the  partlM, 
however,  arises  during  the  period  before  the 
41^-foot  limit  is  readied.  That  is  the  burdra 
of  the  cross-bill  brought  by  Bass  4  Co.,  in  which 
they  daim  that  the  Woolen  CJompany  is  not 
entitled  to  any  water  before  that  limit,  that 
they  are  entitled  to  it  all,  except  the  Femald 
rrant,  and  they  ask  for  an  Injunction  to  re- 
strain its  use  by  the  Woolen  Company.  This 
daim  aaiumes  that  the  Woolen  Company  re- 
tained no  water  rights  after  the  Baas  deed  w»s 
given,  and  that  aasumption  we  have  already 
shown  to  be  groundless.  The  maximum  owner- 
ship of  Bass  &  Co.  until  the  4%-foot  level  is 
reached  is  40  horse  power,  and  all  the  power 
in  excess  of  that  (excepting  of  course  the  Fern- 
aid  100  square  inches)  belongs  still  to  the  Wool- 
en Company,  and  can  be  used  by  it  in  connection 
with  its  plant  atHl  further  down  the  stream. 
No  other  reasonable  construction  can  be  given 
to  the  deed,  viewed  in  the  light  of  all  the  facts 
and  circumstances." 

me  court  say  "the  burden  of  the  cross- 
bill" was  that  the  Woolen  Company  is  not 
entitled  to  any  water  before  that  limit — 
4%-foot  limit. 

By  comparison  it  will  be  seen  in  the  cross- 
bill in  the  former  case  that  Bass  &  Co.  claim- 
ed, even  though  the  water  was  above  the  top 
of  the  dam,  that  the  Woolen  Company  were 
not  "entitled  to  draw  any  water  before  that 
limit"  (4%  feet  below)  was  reached.  In  the 
present  case,  Basa  &  Ca  daim  that  the  Wool- 
en Company  is  not  entitled  to  draw  any 
water  "after  It  ceases  to  run  over  the  top  of 
said  dam  and  before  it  reaches  a  point  4% 
feet  below  the  top  thereof."  The  material 
prayers  in  the  two  sets  of  bills  are  identical 
In  meaning  and  nearly  so  in  phraseology. 
Prayor  l  of  the  in-esent  bill  prays: 

"That  said  court  will  grant  apermanent  in- 
junction restraining  the  said  Wilton  Woolen 
Company,  its  officers,  agents,  servants  and  em- 

Sloy^s  from  opening  said  waste  gate  and  with- 
rawing  from  said  pond,  through  said  canal, 
any  water  contained  in  said  reservoir  after  it 
cease*  to  run  over  the  top  of  said  dam  and 
before  it  readies  a  point  4^  feet  below  the  top 
thereof." 

Prayer  2  of  the  former  cross-bills  prays: 

"That  a  permanent  Injunction  issue  restrain- 
ing the  said  Wilton  Woolen  Company,  its  of- 
'  fleers,  agents,  servants,  and  employes,  from 
opening  said  waste  gate  and  withdrawing  from 
said  canal  any  water,  until  such  time  as  the 
water  in  said  pond  reaches  a  point  4%  feet 
from  the  top  of  said  dam  as  now  constructed." 

1MA.-U 


[1]  In  fact,  as  the  construction  of  the  same 
deed  is  the  foimdatlon  of  all  the  bills,  it  is 
evident  that  all  the  dauses  of  the  deed  were, 
or  might,  by  proper  pleading,  have  been,  put 
in  Issue.  Accordingly  the  only  difference  In 
the  present  and  the  former  daim  is  that  then 
the  Woolen  Comf)any  should  not  draw  any 
water  from  any  height  until  the  4%-foot 
limit  was  readied,  and  that  now  it  shall  not 
draw  any  water,  after  it  reaches  the  top  of 
the  dam,  until  the  4V^-foot  limit  is  reached. 
It  should  be  here  noted  that  "the  power  In 
excess,"  referred  to  in  the  part  of  the  opinion 
Quoted,  induded  the  disposition  of  all  the 
water  from  the  top  of  the  dam,  or  a  higher 
level,  to  the  4%-foot  limit  below.  But  the 
greater  Indudes  the  less,  and  the  daim  in 
the  former  case,  that  the  Woolen  Company 
should  not  draw  any  water  when  the  water 
was  above  the  top  of  the  dam,  included  the 
daim  that  they  should  not  draw  any  water 
when  the  water  was  below  the  top  of  the 
dam.  AcccH'dlngly  the  issue  now  raised  was 
cleatiy  placed  before  the  court  in  the  plead- 
ings in  the  former  bill  and  cross-bill,  and 
under  the  well-settled  rules  of  law  is  res 
adjudicata. 

[2, 3]  There  is  another  Interpretation  of 
the  language  of  the  deed  which,  we  tliink, 
condudes  the  rights  of  the  plaintiff.  It  is 
a  cardinal  rule  that  words  used  to  give  ex- 
pression to  an  instrument  should  be  "con- 
strued according  to  the  coaaaaa  meaning  ot 
the  language."  The  language  of  this  deed 
confers  the  right  of  plaintiff  to  draw  water 
to  furnish  40  horse  power  "until  the  wa- 
ter readies  a  point  4%  ftet  bdow  the  top 
o£  the  dam  as  now  used."  The  control- 
ling term  here  used  ia  the  word  "until." 
"Until"  is  defined  in  Words  and  Plirases  as 
follows: 

"'Until'  is  a  restrictive  word;  a  word  of 
limitations,  ^e  word  *nntil'  is  a  word  of  lim- 
itations used  ordinarily  to  restrict  what  im- 
mediatuy  precedes  it  to  what  immediatdy  fol- 
lows it.  Its  office  is  to  point  out  some  point 
of  time,  or  the  happening  of  some  event,  when 
what  precedes  it  shall  cease  to  exist  or  have 
any  further  force  or  effect.  The  word  'until,' 
whether  found  in  a  contract  or  in  a  statute,  is 
the  same,  and  in  either  case  must  depend  upon 
the  intention  ot  those  using  it,  as  manifested  by 
the  context,  and  considered  with  reference  to 
the  subject  to  ydiich  it  relates." 

Qyc.  defines  it  as  a  "restrictlTe  word;  a 
word  of  limitation." 

The  word  "until"  does  not  negative  or 
limit  any  right  of  the  Woolen  Company  to 
nse  the  water.  It  does,  however,  manifestly 
Umit  the  rii^ts  of  Bass  A  Co.  after  the 
water  has  reached  the  4%-foot  Umlt  The 
use  at  the  water  by  the  Woolen  Mill  and  by 
Bass  &  Co.  is  a  oontinnlng  use,  expressed 
by  the  word  "until,"  wMcb  carries  them 
both,  not  to  the  top  of  the  dam,  but  to  the 
4V^-foot  point;  then  Bass  &  Ca  are  reduced 
to  100  square  inches ;  and  the  purpose  as 
well  as  the  effect  of  the  limiting  word  was  to 
accomplish  tills  reduction.  We  think  this 
word,  when  fitted  into  the  background  of 
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the  transaction,  as  it  must  be  to  give  It  a 
fair  Interpretation,  fully  warrants  the  above 
conclusion.  It  Is  almost  Inconceivable,  If 
the  parties  understood  the  matter  as  the 
plaintlir  now  says,  that  they  would  have 
employed  the  language  used  in  this  deed  to 
give  expression  to  their  purpose,  when  a 
single  sentmce  properly  phrased  would  have 
expressed  exactly  the  meaning  for  which  It 
now  contends.  It  is  further  Inconceivable 
that  the  defendant  company,  having  full 
power  to  protect  its  own  business,  would 
intentionally  deprive  itself,  for  the  Indefinite 
time  the  water  might  fluctuate  between  the 
top  of  the  dam  and  the  4V^-foot  limit,  of  the 
use  of  sufficient  water  to  operate  its  own 
mUIs,  and  thus  leave  them  idle  and  unpro- 
ductive. 
Bill  dismissed,  with  costs. 


(117  He.  $19) 

STATE!  V.  SliOBAH. 

(Supreme  Judicial  Court  of  Maine.     July  14, 
1918.) 

CBnaNAi.  Law  «=9l023(3)— Obdxbs  Appkai.a- 

BLE. 

Exceptions  should  not  be  sent  to  the  law 
court  from  an  order  directing  a  continuance  in 
a  criminal  case  until  the  case  is  fully  dispos- 
ed of. 

Bxceptlons  from  Supreme  Judicial  Court, 
Xork  County,  at  Law. 

John  C.  Slorah  was  indicted  for  murder. 
EVom  an  order  directing  a  continuance,  the 
accused  brings  exceptions.  EJxceptions  dis- 
missed. 

Argued  before  OOKNISH,  C.  J.,  and 
SPBAE,  HANSON,  DUNN,  and  M01^ 
RILL^  JJ. 

Ouy  H.  Sturgis,  Atty.  Ooi.,  and  Franklin 
R.  Chesley,  Co.  Atty.,  of  Saco,  for  the  State. 
Emery  &  Waterhouse,  of  Biddeford,  for  r»- 
spondent. 

MORRILL,  J.  The  respondent  was  in- 
dicted for  the  crime  of  murder  at  the  Sep- 
tember term,  1017,  of  the  Supreme  Judicial 
Court,  in  Xork  county;  on  the  sixth  day  of 
the  term  he  was  arraigned  and  pleaded  not 
guilty;  his  counsel  gave  written  notice  that 
a  plea  of  Insanity  would  be  entered,  and  fil- 
ed a  motion  that  the  respondent  be  commit- 
ted to  Augusta  Insane  Hospital  for  observa- 
tion; the  motion  was  granted. 

At  the  January  term,  1918,  the  respondent 
was  placed  at  the  bar  for  trial  and  a  jury 
was  duly  impaneled.  On  motion  of  the  re- 
spondent's counsel,  and  with  the  consent  of 
couasel  for  the  state,  a  view  of  the  premises 
where  the  alleged  crime  was  said  to  have 
been  committed  was  granted.  TTpon  the  re- 
turn of  the  Jury,  respondent,  and  counsel  to 
the  courtroom,  the  Attorney  General  made 
known  to  the  presiding  Justice,  in  open  court, 
that  the  respondent  fell  down  on  the  piazza 
of  the  house  where  the  view  was  to  be  tak^i. 


and  in  the  presence  and  in  close  proximity 
to  the  Jury  made  something  in  the  nature  of 
a  groan,  wept,  and  made  the  remark:  "M.v 
God!  Take  me  away  from  here,  or  I  shall 
be  Insane  again."  It  further  appeared  that 
this  incident  occurred  as  the  jury  was  about 
to  enter  the  house,  and  that  thereupon  the 
respondent  was  taken  by  the  officer  in  charge 
to  another  house  and  was  not  present  dur- 
ing the  remainder  of  the  view. 

The  presiding  Justice,  being  of  the  opinion 
that,  if  the  trial  were  to  continue,  It  would 
result  in  a  mistrial,  made  the  following  or- 
der: 

"By  order  of  conrt,  and  by  reason  of  inci- 
dents arising  during  the  view  granted  by  the 
court,  on  motion  of  respondent's  counsel,  con- 
sented to  by  the  state,  «udi  incidents  being,  in 
the  judgment  of  the  court,  prejudicial  to  an  im- 
partial trial  of  the  case  before  this  jury,  and  it 
being  inexpedient  to  summon  another  jury 
at  this  time,  the  report  of  such  incidents  nav- 
ing  been  made  in  open  court  through  the  coun- 
sel and  officer  in  cnarge  of  the  prisoner,  such 
report  being  made  a  part  of  this  order,  it  is 
ordered  that  this  jury  be  ezcased  from  further 
consideration  of  this  case,  and  that  the  re- 
spondent be  remanded  to  await  trial  at  the  May 
term  of  this  court  in  Alfred." 

To  the  foregoing  order  directing  a  continu- 
ance of  the  case,  the  respondent  has  excep- 
tions, wbldi  have  been  presented  and  ar- 
gued by  his  counsel  at  the  present  term  of 
the  law  court.  The  respondait  was  therefore 
not  tried  at  the  term  to  which  the  continti- 
ance  was  ordered. 

We  are  of  the  opinion  that  the  exceptions 
have  been  prematurely  presented.  Exceptions 
should  not  be  sent  to  the  law  court  until 
the  case  is  fully  disposed  of  in  the  trial 
court  In  accordance  with  the  opinion  in 
State  V.  Brown.  76  Mie.  456,  which  rules  this 
case,  the  entry  must  be: 

Exceptions  dismissed  from  this  court. 


(HOann.  H) 
HAMIim>N  T.  PICKETT. 

(Supreme  Court  of  Errors  of  Connecticut. 
July  23,  1918.) 

1.  INBANB   Persons   «=»64  —  LiAsiLrrr   fob 
Debts— PuBCHASES  by  Wabu's  Wife. 

A  merchant,  selling  goods  to  the  wife  of  an 
aged  man,  when  neither  the  husband  nor  his 
conservator  were  present,  could  not  recover  their 
value  from  the  conservator,  who  had  made  a 
proper  allowance,  notwithstanding  Gen.  St. 
1902,  i  240,  requiring  the  conservator  to  apply 
so  much  of  the  net  mcome  or  the  principal  of 
the  estate  to  support  the  family  as  may  De  re- 
quired. 

2,  Insane  Pebsonb  *=»64— Conbebvatobs  — 
Actions— Debts. 

One  selling  goods  to  wife  of  aged  man, 
when  neither  he  nor  his  conservator  were  pres- 
ent, could  not  recover  their  value  from  the  con- 
servator, who  had  made  a  proper  allowance, 
notwithstanding  Gen.  St.  1902,  §  739,  providing 
that  actionB  may  be  maintained  against  an  ex- 
ecutor, administrator,  guardian,  or  trustee  for 
claims  against  the  estate  which  should  justly  be 
paid  therefrom,  since  the  statute  cannot  be  in- 
voked in  a  suit  to  wbidi  the  oonai^vator  is  not 
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a  party,  and  since  the  relationahips  of  conserva- 
tor and  of  euardian  and  ward  are  similar,  the 
action  should  have  been  against  the  ward,  and 
not  the  conservator. 

3.  CouBTs  «=»214— Orrr  Coubt— Actions 
AoAmax  OoNSEBVATOBS— Appeals. 
A  conservator  of  an  aged  man,  against  whom 
a  judgment  is  rendered  in  the  city  court  of  New 
Haven,  has  no  right  of  appeal  to  the  court  of 
common  pleas  for  New  Haven  county. 

i^peal  from  City  Court  ot  New  Haven; 
Samuel  E.  Hoyt,  Judge:  ' 

Action  by  WlUlam  H.  Hampton  against 
Bidwln  S.  Pickett,  aa  conservator  of  Jerome 
H.  Owens.  Judgmoit  on  verdict  for  plain- 
tiff, and  defendant  appeals.  'Judgment  set 
aside,  and  new  trial  ordered. 

The  principal  question  which  is  controvert- 
ed before  this  court  by  the  defendant  in  the 
present  case  Is  whether  the  trial  court  erred 
In  pr(H)erly  applying  the  law  in  denying  the 
defendant's  motion  to  set  aside  the  verdict 
as  against  the  evidence.  The  most  that  the 
evidence  of  both  sides  tended  to  prove  was 
that  the  appellant  is  the  conservator  of  Je- 
rome H.  Owens,  a  man  over  80  y^rs  old, 
who  since  the  spring  of  1916  has  been  under 
a  conservator.  This  defendant  succeeded  a 
prior  conservator,  and  was  appointed  March 
12,  1917.  In  January,  1917,  Mr.  Owens,  the 
incompetent,  married  a  lady  considerably 
younger  than  himself.  He  was  living  with, 
his  wife,  and  receiving  support  for  himself 
and  wife  from  the  defendant  c(»servator, 
wh«i  the  purchases  in  question  were  made. 
Between  March  24  and  April  6,  1917,  the 
wife  of  Mr.  Owens  personally  purchased  from 
tbe  plaintiff  various  articles  of  merchandise, 
the  dates,  prices,  and  descriptions  of  which 
are  set  forth  in  the  bill  of  particulars  as 
follows: 
1917. 

Mar.  24.    House  gown $  2.9.5 

Bouse  gown 1.23 

Bath  robe 10.50 

Waist    1.95 

28k    Gown    30.00 

29.    N.  gown 1.49 

Chemise    1.40 

Chemise    •. 95 

Apr.    2.    N.  gown  1.05 

Petticoat 2.95 

6.    Changes  on  gown  3.00 

Gown  and  changes 23.50 


^1.98 
.  10.50 


Apr.    8.    Credit  bath  robe 

171.48 

When  these  goods  were  piurCbased,  the 
wife  was  not  accompanied,  either  by  her 
husband  or  his  conservator.  It  also  appears 
that  these  goods  were  bought  by  the  wife 
without  the  knowledge  or  approval  of  the 
conservator.  It  was  conceded  that  the 
amount  and  value  of  Mr.  Owens'  estate  at 
this  time  was  about  |14,000.  The  conserve^- 
tor  was  making  an  allowance  of  $15  per  week 
to  Mr.  Owens  and  his  wife  for  their  support 
This  amount  was  fixed  by  Mr.  Owens,  and  it 
does  not  appear  that  either  Mr.   Owens  or 


his  wife  claimed  to  the  conservator  that  this 
allowance  was  not  sufficient  for  their  proper 
maintenance  and  support  Neither  was  it 
shown  that  Mrs.  Owens  actually  needed  the 
goods  which  were  purchased,  or  that  the 
conservator  had  failed  to  furnish  her  or  Mr. 
Owens  with  necessary  wearing  apparel  or 
means  to  provide  It 

Edwin  S.  Pickett,  of  New  Haven,  for  ap- 
pellant Sidney  C.  Ros«iberg,  of  New  Ha- 
ven, for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  The  dlQK)sltion  of  this  case  as  it 
now  presents  itself  to  this  court  in  part  de- 
pends upon  the  construction  of  section  240  of 
the  General  Statutes  of  1002,  the  material 
portion  of  which  reads  as  follows: 

"The  conservator  shall  return  an  inventory, 
under  oath,  of  the  estate  of  the  incapable  per- 
son, and  shall  manage  all  such  estate  and  apply 
80  much  of  the  net  income  thereof  as  may  be 
required,  and,  if  necessary,  any  part  of  the  prin- 
cipal of  the  estate,  to  support  mm  and  bis  fam- 
ily, and  to  pay  his  debts,  and  may  sue  for  and 
collect  all  debts  due  to  him." 

[1]  It  would  be  a  novd  construction  of 
this  statute  and  of  pernidoua  tendency  to 
sustain  the  plaintiff's  claim  upon  the  facts 
before  us.  It  appears  that  this  bill  was  con- 
tracted by  the  wife  of  an  Incompetent  person, 
whose  estate  was  under  the  management  of 
a  conservator,  without  his  knowledge  or  ap- 
proval, and  when  it  was  not  shown  that  the 
conservator  had  withheld  from  his  ward  or 
his  wife  necessaries  suitable  to  their  for- 
tune and  conditlcm  in  life.  To  allow  sudi  a 
claim  would  be  to  defeat  one  of  the  principal 
objects  for  the  appointment  of  a  conservator, 
which  Is  to  prevent  an  incompetent  from 
making  reckless  and  unnecessary  expendi- 
tures of  his  money. 

[2]  The  legal  obligations  and  the  duties  of 
a  conservator  are  in  some  respects  similar 
to  those  of  a  guardian.  An  action  will  not 
He  against  a  guardian  on  a  contract  made  by 
the  ward,  but  must  be  brought  against  the 
ward,  and  may  be  defended  by  the  guardian. 
1  Parsons  on  Contracts,  i  136,  p.  148.  In 
this  case  there  are  no  elements  of  contract, 
express  or  implied,  as  the  conservator  was 
not  directly  or  indirectly  a  party  to  this 
transaAlon. 

The  plaintiff  places  reliance  upon  the  pro- 
visions of  section  739  of  the  General  Stat- 
utes of  1902,  which  provides  that  actions 
may  be  maintained  against  an  "executor, 
administrator,  guardian,  or  trustee,"  for 
claims  growing  out  of  moneys  paid  or  serv- 
ices rendered  for  the  estate  in  his  hands 
and  which  should  justly  be  paid  from  said 
estate,  in  the  construction  of  tma  stat- 
ute, then  section  1049,  Bev.  1888,  this  court 
held  that: 

"If  the  statute  applied  to  conservators  at  all, 
it  could  not  be  invcdced  in  a  proceeding  to  which 
the  conservator  was  in  no  way  a  party."  Mer> 
win's  Appeal,  72  Conn.  167,  43  AtL  1056. 


Cs»For  other  cases  see  same  tof  io  ssd  KBT-NUMBES  in  aU  Ksy-Numbared  Digests  and  Indexes 


Digitized  by 


Ljoogle 


164 


104  ATLANTIO  RI^OBTBB 


(Ctrnn. 


In  this  case  (72  Conn.  172,  43  AtL  1057) 
we  also  stated  that  this  Is  a  nUim — 

"for  the  reasonable  valne  of  necessaries  furnish- 
ed to  the  ward,  in  the  expectation  of  compensa- 
tion out  of  her  estate  and  with  the  knowledge 
and  assent  of  the  conservator.  If  its  averments 
can  be  read  as  importing  that  the  conservator 
neglected  to  make  any  othe.-  provision  for  watch- 
ing and  noning  her,  they  are  a  sufficient  foonda- 
tion  for  the  claim." 

In  the  present  case  the  jnry  heii  that 
the  defendant  was  liable,  although  it  was 
shown  that  the  purchases  In  question  were 
made  without  the  assent  or  approval  of  the 
conservator,  and  when  It  did  not  appear  that 
the  conservator  had  acted  without  due  re- 
gard to  the  ward's  necessities  and  liablUtles. 
Such  a  conclusion  could  not  have  been  rea- 
sonably reached  by  the  jury  from  the  evi- 
dence; It  follows,  therefore,  that  the  de 
fendanfs  motion  to  set  aside  the  verdict 
should  have  been  allowed. 

[3]  Other  questions  presented  by  the  ap- 
peal do  not  require  consideration,  except  that 
we  ought  to  observe  'that  there  was  no  error 
in  the  court's  denial  of  the  defendant's  right 
of  appeal  from  the  Judgment  rendered  to  the 
court  of  common  pleas  for  New  Haven 
county. 

There  is  error,  the  Judgment  Is  set  aside, 
and  a  new  trial  is  ordered.  The  other  Judg- 
es concurred. 

(tt  Oonii.«H) 

McBVOT  T.  OITT  OF  WATBJRBURY  et  sL 

(Supreme  Court  ci  Errors  of  Connecticut. 
July  23,  1018.) 

1.  MtmiCIFAj:.      CORFOKATIONS      «=>821(20)   — 

Stbeetb— Injxjbt  to  Peoxstsiam— Gontbib- 
tttobt  nbouaenoi)— jvbt  qukstiok. 
In  action  tor  injuries  from  falUng  over  tele- 
^ph  pole  lying  in  gutter,  where  person  in- 
jured was  walking  at  reasonable  gait  and  it  was 
raining  slightlj;  and  the  weather  was  misty, 
whether  the  injured  person  was  negligent  is  a 
jury  questica. 

2.  IdiciTATion  or  AonoRs  «=3l24— Pebsorai, 
INJUBT  Action— Neolioehck. 

Where  action  is  brought  against  city  for  In- 
jury frran  falling  over  telegraph  pole  lying  in 
gutter,  and  the  company  owning  pole  was  sub- 
sequently made  a  oodefendant.  the  action  as  to 
the  company  was  barred  by  liinitatlons,  where 
it  was  not  made  a  defendant  within  one  year 
from  the  date  of  the  injury. 

3.  JtrDoiixRT  ^=3585(3)— Meboeb  and'  Bar- 
Distinct  Causes— City's  Right  or  AcnoR 
roB  Irdexnitt. 

In  action  against  dty  and  telegraph  com- 
pany for  injuries  from  pole  lying  in  gutter,  di- 
rection of  verdict  for  company  hecause  action 
was  barred  by  limitations  does  not  preclude  city, 
on  recovery  of  judgment  against  it,  from  suing 
company  tot  indenmity :  jriaintifrs  cause  of  ac- 
tion against  dty  being  ditcerent  from  city's  right 
of  action  against  company. 

4.  LnoTATioR  or  AonoRs  «s>tS6(2)  —  Citt's 
AonoR  lOB  IRDBKHUT— PxBsoNAL  Irju- 

BIE8. 

Where,  in  action  against  city  and  telegraph 
company  for  injuries  from  falling  over  telegraph 
pole  lying  in  gutter,  judgment  is  against  city 
alone  because  the  action  against  the  company  is 
barred  by  limitations,  the  barring  of  plaintiCTB 
action  against  the  company  does  not  bar  city's 


action  over  against  the  company,  dtr's  right  of 
action  over  not  accruing  until  final  Judgment 
is  rendered  against  it 

Appeal  from  Superior  Court,  New  Haven 
County;  William  L.  Bennett,  Judge. 

Action  by  Iflcholas  McSIvoy,  administra> 
tor,  against  the  City  of  Waterbury  and  oth- 
ctrs,  to  recover  damages  for  personal  in- 
juries to  the  plaintiff's  Intestate,  alleged  to 
have  been  caused  by  the  negligence  of  the 
dtfendants;  verdict  and  Judgment  for  the 
plaintiff  for  $1,200  as  against  the  defendant 
City  of  Waterbury,  and  In  favor  of  the  oth- 
er del^endants,  from  which  said  dty  appeal- 
ed.   No  error. 

Frands  P.  Oullfblle,  of  Waterbury,  for  ap- 
pellant City  of  Waterbury.  William  B. 
Thorns,  of  Waterbury,  for  appellee  MtEvoy. 
Lawrence  L.  Lewis,  of  Waterbury,  for  appt^- 
lee  Postal  Telegraph  Company. 

WHEELS^  J.  The  plaintiff's  intestate 
was  injured  on  July  16,  1915,  hy  falling 
over  a  telegraitfi  pole  which  lay  In  Qie  gutter 
near  the  curb  of  a  sidewalk  in  a  street  of  the 
defendant  dty  of  Waterbury.  The  dty  sup- 
ports its  assignment  of  error  for  the  denial 
of  its  motion  to  set  aside  the  verdict  against 
it  prindpally  niton  the  ground  that  the  plain- 
tifTs  intestate  by  her  own  negligence  materi- 
ally contributed  to  her  injuries,  since  she- 
should,  in  the  ezerdse  of  reasonable  care, 
have  known  of  the  existence  of  the  pole  and 
safely  passed  over  it 

[1]  There  was  evidence  from  whidi  the 
Jury  might  reasonably  liave  found  that  th» 
plaintiff's  intestate  was  walking  at  a  reason- 
able gait;  that  it  was  raining  slightly  and 
the  weather  was  misty.  Under  these  dr- 
eumstances  we  think  that,  even  though  the 
Jury  foimd  she  knew  of  the  existence  and  lo- 
cation of  this  i>ole,  she  was  not,  as  a  matter 
of  law,  herself  negligent  In  falling  over  it 
The  Issue  of  contributory  negligence  was, 
under  all  the  surrounding  circumstances,  one 
of  fact  for  the  Jury  to  find.  The  court  di- 
rected a  verdict  in  favor  of  the  defendant 
Postal  Telegraph-Cable  Company,  upon  the 
second  defense  of  Its  answer,  the  statute  of 
limitations.  The  facts  upon  which  this  ver- 
dict was  directed  were  these:  This  actloa 
was  brought  by  writ  dated  October  4,  191B, 
and  came  to  trial  in  December,  1916.  The 
Postal  Tdegraph  Company  weis  named  as 
codefendant,  but  on  the  trial  it  developed 
that  the  owner  of  the  pole  was  not  this  de- 
fendant, but  was  the  Postal  Telegraph-Cable 
Company.  This  company  was  subsequently, 
on  December  15,  1916,  made  a  codefendant, 
and  it  appeared  and  pleaded,  among  Its  de- 
fenses, the  statute  of  limitations,  because 
the  action  against  it  was  not  begun  within 
one  year  ^m  the  date  vfhea  the  plaintifTa 
Intestate  received  her  injuries.  The  direc- 
tion of  the  verdict  in  favor  of  the  Postal  Tel- 
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egraph-Cable  Company  npon  the  ground 
stated  in  this  defense  is  the  remaining  rea- 
son of  appeal  requiring  consideration. 

[I]  The  action  by  the  plaintiff  against  this 
defjendant  was  not  begun  within  one  year 
from  the  data  when  the  plaintiff's  Intestate 
received  her  Injuries;  and,  under  the  stat- 
ute, the  defense  of  the  statute  of  Umitatlons 
was  good,  and  the  yerdlct  npon  tliis  ground 
In  favor  of  this  company  prcqterly  directed. 

[S]  The  dty  of  Waterbury  contends  that 
the  effect  of  the  court's  action  in  directing 
this  verdict  was  to  deny  the  dty  its  action 
over  against  this  company.  Tliis  cannot  be 
true.  The  cause  of  action  in  the  plaintiff's 
case  against  the  dty  or  against  the  Tele- 
graph-Cable Company  is  a  totally  different 
action  from  that  of  the  city  against  the 
Tdegrapb-Cable  Company.  The  lattelr  ac- 
tion had  not  accrued  when  the  acddent  oc- 
curred. Until  the  final  judgment  was  obtain- 
ed by  the  plaintiff  against  the  dty,  it  could 
not  have  been  known  with  certainty  that  the 
dty  would  ever  have  a  cause  of  action  over 
against  the  Telegraph-Cable  Company. 

[4]  The  statute  of  limitations  in  the  ac- 
tl<n  by  the  plaintiff  against  the  company  did 
not  bar  the  action  of  the  dty  against  this 
company,  since  no  statute  of  limitations  as 
to  this  cause  of  action  began  to  run  in  favor 
of  the  Tdegraph-Cable  Company  until  the 
final  judgmoit  against  the  dly  and  the  right 
of  action  over  against  the  Telegraph-Cable 
Company  accmed.  The  statnte  of  limita- 
tions does  not  begin  to  ran  ontll  the  accrual 
of  the  action.  Hull  v.  Thorns,  82  Conn.  847, 
662,  74  AtL  926;  Oay'a  Appeal,  61  Conn.  440, 
461,  28  Atl.  829. 

nie  authorities  npon  the  predse  question 
ate  not  numerous,  but  those  whidi  we  have 
seen  support  the  condusion  that  any  cause 
of  action  of  the  dty  of  Waterbury  against 
the  Postal  Telegraph-Cable  Company  could 
not  accrue  until  the  final  Judgment  against 
the  dty  was  entered.  Lincoln  v.  First  Na- 
tional Bank  of  Lincoln,  67  Neb.  401,  405,  93 
N.  W.  698,  60  L.  R.  A.  923,  108  Am.  St  Rep. 
690;  Ashley  v.  Lehigh  8c  W.  B.  Coal  Co., 
232  Pa.  425,  431,  81  Atl.  442;  LoulsvIUe  v. 
CDonaghue,  157  Ky.  243,  245,  162  S.  W. 
1110;  Veazie  v.  Penobscot  {R.  Co.,  49  Me. 
U9, 127;  Wood  on  Limitations  of  Actions  (4th 
Ed.)  i  179;  Ruling  Case  Law,  S  130. 

There  is  no  error.  The  otiier  Judges  con- 
curred. 


(92  Conn.  MS) 

GRIPPO  V.  DAVI& 

(Supreme  Court  of  Erron  of  Connecticut. 
July  23,  1918.) 

1.  VkRDOB  ARD  PtIBOHASKB  «S3215— TbANSIVB 

or  CoNTaA.OT— Bquitabiji  Intebkst. 
An   agreement  to  purchase  land,   followed 
by  paymoits  npon  the  purchase  price,  gave  the 
purchaser  an  equitable  interest  to  which  a  trans- 
feree of  the  contract  succeeded. 


2.  Vendor  awd  Pttbcrasxb  «=»187— Instaix- 
MENTS— Waivib. 

Where  seller  under  contract  to  sell  land,  p(o- 
viding  for  weekly  payments,  accepted  payments 
in  varying  amounts  and  at  irregular  times 
throogh  a  long  period,  he  waived  the  provinons 
for  weekly  payments  during  such  time. 

3.  Tkial   «=»136(1)  —  Qttkbtiorb   of   Fact  — 
"Waives." 

Waiver  must  be  found  as  a  fact,  eince  the 
intentional  relinquishment  of  a  known  right  is 
the  foundation  of  a  waiver,  but  when  the  intent, 
though  not  expressly  found,  is  the  necessary  in- 
ference from  the  facts  found,  the  intent  may 
be  inferred  as  a  matter  of  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Flirasea,  Blrst  and  Second  Series,  Waiver.] 

4.  Vendor  and  Pubchaseb  «=3l87— Inotaix- 
KENTS— Waiveb. 

Although  seller  under  contract  of  sale  of 
land,  providing  for  weekly  installments,  accept- 
ed payments  at  irregular  times  in  varying 
amounts,  and  waived  wedtly  payments  during  a 
long  period  of  time,  yet  Uie  provision  of  the 
contract  was  not  abrogated,  and  the  seller  could 
at  an;^  time  insist  upon  the  resumption  of  this 
provision,  but  only  npon  reasonable  notice. 

5.  Tbndeb  $=>16(1)— Necesbitt. 

It  is  not  neceesarv  to  make  a  tender  where 
the  other  party's  conduct  makes  it  dear  that  it 
would  be  a  useless  act. 

6.  Sfecifio  Pestobicanoe  «3>102— Rbubdiks 
OF  Pubchaseb. 

Where  seller  under  contract  for  sale  of  land 
refused  to  accept  an  installment  on  the  ground 
that  buyer  was  in  default,  fact  bdng  seller  had 
waived  j)rovicBon8  as  to  time  of  payments,  buyer 
could  either  wait  a  reasonable  time  for  defend- 
ant to  withdraw  her  resdssiMi,  or  insist  upon 
his  right  to  carry  out  the  agreement  accormng 
to  its  terms,  or  tender  in  full  the  amounts  due 
under  the  agreement. 

7.  Interest  «=»16— When  Dtte. 

Whether  interest  on  overdue  payments  riiaU 
be  added  to  the  prindpal  depends  upon  the  dr- 
cumstancea  of  the  case. 

8.  Puiadino  «=»127(2)— Issue— Admibsioks. 

Where  defendant  in  the  pleadings  admits 
that  there  was  a  tender  of  the  "entire  balance 
of  the  purchase  price  agreed  upon,"  he  cannot 
insist  that  the  tender  was  inadequate  because 
not  induding  interest.  • 

Appeal  from  Superior  Court,  New  Haven 
County;  William  S.  Case,  Judge. 

Action  by  Oaetano  Orlppo  against  Susan  L. 
Davis,  to  secure  a  conveyance  of  land  from 
the  defendant,  under  a  contract  made  with 
her,  or  for  damages.  Judgment  rendered  for 
the  defendant,  and  appeal  by  the  plaintiff. 
Error.  Judgment  reversed,  with  directions 
to  enter  Judgment  In  accotdanoe  with  prayer 
for  relief. 

The  plaintiff  succeeded  to  all  rights  whldi 
his  f&ther  secured  by  virtue  of  an  agreemoit 
with  the  defendant  for  the  purchase  of  cei^ 
tain  lots  of  land  on  June  26,  1906,  and  of 
another  agreement  with  the  defendant  fi>r 
the  purdiase  of  other  lots  on  May  15, 
1907.  Both  of  these  agreements  contained 
substantially  identical  terms  excei>t  as  to  the 
purchase  price  and  as  to  the  terms  of  pay- 
ment. Each  provided  for  the  payment  of  the 
purchase  price  by  weekly  payments  and  fOr 
execution  of  a  warranty  deed  to  the  buyer 


As>ror  ottav  CUM  ■••  wm*  topla  and  KST-MUMBER  In  all  Ke7-Namber«d  Dlgesti  and  Indexei 


Digitized  by 


Ljoogle 


166 


104  ATI<ANTTC  &BPOBTBB 


(Conn. 


wben  the  purchase  price  was  paid  In  fuIL 
The  agreement  of  June  26th  provided  that: 
"If  the  weekly  payments  shall  be  more  than 
four  weeks  delinquent,  •  •  •  the  seller  may 
at  his  option  either  dedare  the  entire  balance  of 
the  purchaBe  price  due  and  collectible,  or  be  may 
rescind  this  contract  to  sell  and  convey  said  lots 
and  take  possession  thereof  at  his  option." 

The  agreement  of  May  15th  had  a  similar 
provision,  except  that  the  period  of  delin- 
quency was  two  weeks  Instead  of  four.  The 
father  made  payment  during  his  lifetime  at 
irregular  intervals  and  In  varying  amounts, 
and  not  In  accordance  with  these  agreements, 
and  these  were  accepted  and  receipted  for 
by  the  defendant.  After  the  transfer  to  the 
plaintiff  payments  were  made  hy  him  and 
accepted  by  the  defendant^  not  in  accordance 
with  the  agreements,  but,  as  a  rule,  once  a 
month.  In  payments  of  |10  each.  The  plain- 
tiff made  a  payment  as  usual  of  $10  In  Janu- 
ary, 1910,  and  on  February  1,  1016,  tendered 
the  defendant  |10,  which  she  declined  to 
receive,  and  at  this  time  orally  notified  him, 
that  she  rescinded  the  contract  and  offered 
to  return  the  gross  amount,  1732,  paid  to  her 
by  the  plaintiff  and  his  father,  with  an  ad- 
ditional sum  of  $100,  but  the  plaintiff  de- 
clined this  offer.  On  February  1,  1916,  there 
was  due  on  these  contracts  $688,  and  both 
contracts  were  long  In  default  of  their  final 
payments  under  their  terms.  On  April  8, 
1916,  the  plaintiff  tendered  paymoit  to  the 
defendant  of  $608,  which  was  all  that  was 
due  the  defendant  under  these  contracts. 
The  def«idant  dedlned  the  tender,  and  re- 
fused to  give  the  plaintiff  a  deed  of  the 
premises.  After  this  tender  the  defendant 
in  writing  gave  the  plaintiff  notice  of  her 
Intention  to  rescind  the  contracts. 

Arthur  B.  O'Keefe,  of  New  Haven,  for 
appellant  Charles  Cohen  and  Bamett  Ber- 
man,  both  of  New  Haven,  for  appellee. 

WHEBIjBR,  3.  (after  stating  the  facts  as 
above).  The  principal  grounds  of  error  as- 
signed In  the  appeal  are  the  overruling  of 
the  plaintiff's  claims  of  law  that:  (1)  The 
defendant  had  waived  the  provisions  of  the 
agreements  as  to  payments;  (2)  the  accept- 
ance of  the  payments  other  than  as  provided 
in  the  agreements  amounted  to  a  substitution 
payment  for  the  payments  of  the  original 
agreements;  (3)  the  defendant  did  not  have 
the  right  to  rescind  the  agreements ;  (4)  the 
plaintiff  was  entitled  to  a  decree  for  spedttc 
performance. 

[1]  The  agreements  to  purchase  the  de- 
fendant's lots,  followed  by  payments  upon 
the  purchase  price,  gave  the  plaintiff's  father 
an  equitable  interest  in  these  lots,  to  which 
the  plaintiff  succeeded.  Miller  v.  Gmssi,  90 
Conn.  655,  557,  OS  AtL  90. 

The  plaintiff,  ever  since  acquiring  this 
Interest,  and  his  father  for  a  long  period, 
failed  to  make  the  weekly  payments  as  pro- 
vided In  the  agreements. 

[J]  The  provision  for  weekly  payments  was 
one  whldi  the  defendant  might  waive.    This 


she  might  do  by  express  declaration,  or  by 
a  course  of  conduct  equivalent  to  such  a  dec- 
laration. The  receipt  of  i>ayments  by  the 
defendant  on  account  of  the  purchase  price, 
In  varying  amounts  and  at  irregular  times 
through  a  long  period,  continued  during  the 
period  of  interest  of  the  plaintiff  until  the  re- 
fusal to  accept  the  payment  tendered  on  Feb- 
ruary 1,  1916,  oonstituted  a  waiver  of  the 
providon  for  weekly  payments  during  this 
time. 

[S]  As  a  general  rule,  a  waiver  must  be 
found  as  a  fact  since  the  intentional  relin- 
quishment of  a  known  right  is  the  foundation 
of  a  waiver,  and  this  Intent  to  be  found  must 
be  proved.  But  when  the  intent,  though  not 
expressly  found,  Is  yet  the  necessary  Infer- 
ence from  the  facts  found,  as  in  this  case,  the 
Intent  may  be  Inferred  as  matter  of  law. 
Hartford  First  National  Bank  v.  Hartford 
lAte  Insurance  Co.,  46  Conn.  22,  44. 

[4]  'While  we  are  of  the  opinion  that  these 
payments  constituted  a  waiver  of  the  provi- 
sion for  we^ly  payments  so  long  contlnned, 
we  do  not  think  they  abr<^;ated  this  provision 
of  the  agreements  and  substituted  the  prac- 
tice of  payments  for  those  provided. 

The  defendant  was  at  liberty  at  any  time 
to  Insist  iq>on  the  resumption  of  this  provi- 
sion. Before  she  could  do  this  she  must  In 
fairness  give  the  plaintiff  notice  of  her  Inten- 
tion so  to  insist  and  a  reasonable  opportunity 
to  comply.  Bla  A  on  Rescission  and  Cancella- 
tion, vol.  2,  pp.  1306,  1396.  Having  received 
for  so  long  a  time  payments  of  substantially 
$10  a  month,  she  was  not  at  liberty  to  decline 
to  receive  the  payment  tendered  on  February 
1st  without  prior  notice  of  such  Intent.  She 
had  the  right  at  this  time  to  give  notice  of 
her  Intent  to  thereafter  insist  upon  the  week- 
ly payments.  This  she  did  not  do^  On  the 
contrary,  she  refused  the  payment  tendered, 
and  orally  gave  notice  that  she  rescinded  the 
contract.  Since  the  defendant  had  waiv- 
ed the  weekly  payments  by  accepting,  substan- 
tially, monthly  payments,  and  had  accepted 
a  payment  made  In  January,  1016,  and  given 
no  notice  of  her  intention  to  resume  the  pro- 
vision for  weekly  payments,  the  plaintiff  was 
not  in  default  on  February  1st,  when  the  last 
tender  of  payment  was  refused.  Much  less 
was  the  plaintiff  in  default  for  four  or  two 
weeks,  conditions  precedent  by  the  terms  of 
the  agreements  to  her  right  to  rescind. 

[S]  The  defendant's  attempt  to  rescind  was 
wholly  nugatory.  Neither  then  nor  at  any 
time  In  the  future  did  the  defendant  notify 
the  plaintiff  of  her  pun)ose  to  require 
the  weekly  payments.  Her  refusal  to  accept 
the  usual  payment  and  her  abortive  attempt 
to  rescind  the  contract  relieved  the  plaintiff 
from  the  necessity  of  subsequently  tendering 
the  weekly  payments.  The  plaintiff  was  not 
compelled  to  make  this  tender,  since  the  de- 
fendant's conduct  made  it  clear  that  this 
would  be  a  useless  act. 

[6]  In  this  situation  three  courses  of  action 
were  open,  to  the  plaintiff.    He  might  wait  a 
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reasonable  time  for  the  defendant  to  with- 
draw her  rescission,  or  insist  upon  his  right 
to  carry  out  the  agreements  according  to  their 
terms  by  making  the  weekly  payments  there- 
in provided,  or  he  might  tender  in  full  the 
amounts  due  under  the  agreements.  He  chose 
the  latter  course,  and  made  tender  of  $093, 
which  sum,  the  complaint  alleged,  was  the  en- 
tire balance  of  the  purchase  price  agreed  up- 
on, and  the  answer  admitted  this.  Having 
done  this,  he  had  done  all  that  he  could  do. 
The  defendant  has  an  erroneous  view  of  the 
situation.  The  plaintiff  was  not  in  default 
on  February  1st,  nor  at  any  time  since.  By 
Ills  attempted  rescission  the  defendant  had 
Bignlfled  his  understanding  that  the  agree- 
ments were  at  an  end  and  his  purpose  to  act 
upon  that  understanding,  and  this  relieved 
the  plaintiff  from  making  tender  of  the  week- 
ly payments. 

[7,  8}  Assuming  that  the  plaintiff  had  the 
right  to  make  a  tender  of  the  amount  due, 
the  defendant  insists  that  the  tender  was  in- 
adequate because  It  failed  to  Include  interest 
upon  the  overdue  payments.  Whether  inter- 
est shall  be  added  to  a  principal  sum  depends 
upon  the  circumstances.  These  may  negative 
such  a  claim,  The  admissions  of  the  plead- 
ings in  this  case  recite  that  the  tender  was 
of  the  entire  balance  of  the  purchase  price 
agreed  upon.  It  could  not  have  been  this  if 
in  addition  to  this  balance  a  substantial  sum 
by  way  of  Interest  ought  to  be  added.  In 
view  of  this  admission  we  think  the  question 
of  the  addition  of  interest  to  the  weekly  pay- 
ments due  did  not  arise,  and  that  the  tender 
must  be  held  to  l>e  adequate.  The  time  of 
performance  was  waived  by  the  acc^tance  of 
the  payments. 

There  is  error;  the  judgment  is  reversed, 
with  direction  to  the  superior  court  to  enter 
Judgment  in  accordance  with  prayer  for  re- 
lief, upon  payment  to  defendant  of  $003.  The 
other  Jadges  concurred. 


(132  Ud.  m) 

BALTIMORE  CAR  FOUNDRY  CO.  v.  RU- 

ZICKA.     (No.  33.) 
(Court  of  Appeals  of  Maryland.    April  3,  1918.) 

1.  Masteb  and  Skbtant  <3=>380— Wobkmen'b 

CoiCPENSATION    —   EXTENT   OF   LlABIUTT    — 

"Willful  Misconduct." 
Employe  of  car  manufacturing  concern,  who 
crosses  track  between  two  cars  after  being  warn- 
ed not  to  cross  track  because  cars  were  to  be 
coupled,  although  negli^nt,  is  not  guilty  of 
"willful  misconduct"  within  Workmen's  Com- 
pensation Law  (Code  Pub.  Civ.  Laws,  vol.  3,  art. 
101,  as  amended  b^  Laws  1916,  c.  597,  I  1)  { 
46 ;  no  act  being  willful  unless  intentional. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  Elrst  and  Second  Series,  Willful 
Misconduct.] 

2.  Masteb  and  Sebvant  «=3375(2)  —  Wobk- 
men's  Compensation— "Abising  Out  of  and 
IN  CouBSx  of  Euplotment." 

Where  shop  employg  was  killed  immediately 
after  day's  work  while  walking  toward  shop  ex- 
it, his  death  arose  out  of  and  in  course  of  em- 


ployment, although  on  way  out  of  shop  he  wag 
not  using  board  walk  Intended  to  be  used  by  em- 
ployes going  to  and  from  work;  there  being  no 
enforced  rule  requiring  use  thereof. 

Appeal  from  (31roult  Court,  Anne  Arundei 
County ;   Robert  Moss,  Judge. 

"To  be  officially  reported." 

Procedlngs  under  Workmen's  Compensation 
Law  for  death  of  Frank  J.  Ruzicka  by  Sophia 
Ruzicka,  exposed  by  the  Baltimore  Car  Foun- 
dry Company,  employer.  From  a  Judgment 
of  the  circuit  court,  affirming  an  award  of 
the  State  Industrial  Accident  Commission, 
petitioner  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  URNEE,  and  STOOKBRIDGE3,  JJ. 

Edward  Duffy,  of  Baltimore,  for  appellant 
Edward  J.  Colgan,  Jr.,  of  Baltimore  (Frank 
J.  Piutner,  of  Baltimore^  on  the  brief),  for 
appellee. 

DRNER,  J.  Upon  thla  appeal  from  a  Judg- 
ment of  the  circuit  court  for  Anne  Arundel 
county,  affirming  an  order  of  the  State  In- 
dustrial Accident  Commission,  the  main  ques- 
tion to  be  decided  is  whether  the  death  of 
Frank  J.  Ruzicka,  to  whose  widow  an  award 
was  made  by  the  commission  under  the  Work- 
men's Compensation  Law  (Code  Pub.  Civ. 
Laws,  vol.  3,  art.  101,  as  amended  by  Laws 
1916,  c.  507,  S  1).  was  the  result  of  his  "wUl- 
ful  misconduct"  within  the  meaning  of  that 
statute,  which  by  Its  forty-sixth  section  pro- 
vides that: 

"No  employ^  or  dependent  of  any  em- 
ploye shall  be  entitled  to  receive  any  compen- 
sation or  benefits  under  this  Act,  on  account  at 
any  injnry  to  or  death  of  an  employe  caused  by 
self-inflicted  injury,  the  willful  misconduct,  or 
where  the  injury  or  death  resulted  solely  from 
the  intoxication  of  the  injured  employ^." 

Ruzicka  was  crushed  and  killed  while  atr 
tempting  to  pass  between  two  cars  on  a  track 
In  the  car  erecting  shop  of  the  Baltimore 
Oar  Foundry  Company,  In  which'  he  was  em- 
ployed as  a  maker  of  decks  or  platforms  for 
the  cars  there  in  course  of  construction.  The 
accident  occurred  In  the  evening  as  the 
day's  work  was  closing  and  Ruzicka  was 
starting  to  leave  the  shop  on  his  way  to  his 
home.  The  cars  between  which  he  tried  to 
pass  were  two  of  a  number  of  finished  cars, 
standing  at  intervals  on  the  track,  and  ready 
to  be  coupled  together  and  drawn  out  of  the 
shop  by  an  engine  which  had  been  brought  to 
the  end  of  the  building  for  that  purpose.  A 
trainman  had  passed  along  the  track,  notify- 
ing all  the  workmen  that  the  cars  were  about 
to  be  coupled  and  moved.  At  a  distance  of 
about  80  feet  from  the  place  where  Ruzicka 
had  been  working  there  was  a  board  walk 
over  the  track  referred  to,  and  others  parallel 
with  it,  which  was  intended  for  the  use  of  the 
workmen  in  crossing  the  tracks  in  going  to 
and  from  their  work.  There  does  not  appear 
to  have  been  any  enforced  rule,  requiring 
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tne  «npIoy6s  to  use  the  IXMird  walk  alone  In 
passing  from  one  side  of  the  building  to  the 
other,  and  they  could,  if  they  chose,  In  going 
h<Hne,  cross  the  tracks  at  other  points.  When 
the  trainman,  who  gave  warning  as  to  the 
the  conpllng  and  removal  of  the  can^  passed 
Ruzlcka's  place  of  work,  the  latter  was  in  the 
act  of  patting  on  his  coat  It  was  about  flre 
minutes  later  that  the  engine,  on  signal  from 
the  trainman,  began  the  movement  by  which 
the  cars  were  coupled.  An  employ^  who  saw 
the  accident  testified  that  he  told  Ruzlcka, 
as  he  was  about  to  go  betwe^i  the  cars,  that 
he  ought  not  to  do  so,  because  they  were 
ready  to  be  moved,  but  Ruzlcka  said :  "That 
Is  all  right.  I  win  go  through  before  they 
start"  It  he  had  passed  on  promptly,  he 
would  have  crossed  in  safety,  as  the  cars 
were  not  moved  during  the  next  five  minutes, 
but  as  he  reached  the  track  he  was  engaged 
in  conversation  by  another  workman  for 
about  the  period  Just  mraitloned,  and  then, 
as  he  was  passing  between  the  couplers, 
which  were  three  or  four  feet  apart,  the 
movement  of  the  cars  was  begun,  and  he  was 
crushed  to  death. 

[I]  It  Is,  of  course,  perfectly  clear  thai 
the  fatal  accident  we  have  described  was 
the  result  of  Ruzlcka's  own  negligence.  But 
we  agree  with  the  court  below  and  the  State 
Industrial  Accident  Commission  in  the  opin- 
ion that  the  highly  imprudent  act  which 
caused  the  unfortunate  man's  death  is  not 
properly  to  be  characterized  as  willful  mis- 
conduct It  lacked  the  element  of  inten* 
tional  impropriety  which  those  words  imply. 
It  was  a  thoughtless  and  heedless  act  but 
not  a  willful  breach  of  a  positive  rule  of 
conduct  or  duty. 

In  Bradbury's  Workmen's  Compensation 
Law  (3d  Ed.)  p.  631,  where  numerous  deci- 
sions on  the  subject  are  collected  and  dis- 
cussed, it  Is  said: 

"No  general  rule  of  law  can  be  established  de- 
fining accurately  what  constitutes  willful  mis- 
conduct The  question  Is  one  of  fact  and  must 
be  determined  by  the  facta  presented  in  each 
particular  ease.  The  conduct  must  be  willful, 
which  means  that  it  must  be  intentional,  that  is, 
deliberate,  with  an  exercise  of  the  will  as  oppos- 
ed to  accident  negligence,  inadvertence,  and 
thoughtless  acts  on  the  spur  of  the  moment  or 
an  error  of  judgment" 

On  the  appeal  to  the  House  of  Lords  In 
Johnson  v.  Marshall  Sons  &  Co.,  04  L.  T. 
828,  Lord  Chancellor  Loreburg,  in  defining 
"serious  and  willful  misconduct,"  as  used 
in  the  British  Workmen's  Conjpensation 
Act,  said  that  the  word  "willful"  imports 
that  "the  misconduct  was  deliberate,  not 
merely  a  thoughtless  act  on  the  spur  of  the 
moment" 

In  discussing  a  provision  In  the  California 
Workmen's  Compensation  Act  (St.  1013,  p. 
279),  similar  to  the  one  with  which  we  are 
here  concerned,  the  Supreme  Court  of  that 
state  said: 

"Willful  misconduct  involves  something  more 
than  negligence,  and  it  does  not  even  include  ev- 


ery violation  of  a  rule."  U.  S.  Fidelity  8c 
Guaranty  Co.  v.  Industrial  Accident  Commis- 
sion, 174  CaL  616,  168  Pac.  1013. 

The  contenti(m  in  that  case,  which  the 
court  overruled,  was  that  the  injured  em- 
ploy^ who  were  suffocated  in  a  wine  vat; 
were  guilty  of  willful  misconduct  in  entering 
the  vat  without  previously  testing  it  for 
noxious  fumes  according  to  the  customary 
method  of  observing  that  precaution.  It  was 
held  in  Gignac  v.  Studebaker  Corporation, 
186  Mich.  574,  IK  N.  W.  1037,  that  a  check- 
er of  automobile  shipments  whose  foot  was 
crushed  between  the  bumpers  of  freight  cars 
over  which  be  was  climbing,  without  know- 
ing whether  the  train  was  about  to  move, 
was  not,  as  a  matter  of  law,  guilty  of  sudi 
"Intentional  and  willful  misconduct"  as 
would  defeat  recovery  under  the  Michigan 
Workmen's  Compensation  Act  (Pub.  Acts 
1912  [Ex.  Sess.]  No.  10).  In  Nlckerson's 
Case,  218  Mass.  158,"  105  N.  E.  604,  Ann.  Cas. 
1916A.  700,  It  was  decided  that  the  act  of 
a  painter  in  worldng  near  machinery  while 
it  was  In  motion,  contrary  to  an  order  that 
the  painting  be  done  during  the  noon  hour 
when  the  madilnery  was  stopped,  should 
not  be  regarded  as  "serious  and  willful  mis- 
conduct" within  the  provisions  of  the  Massa- 
chusetts Workmen's  Compensation  Act  (St 
1911,  c.  751,  amraded  by  St  1912,  a  571); 
the  court  observing  that  willful  misconduct 
"is  a  very  different  thing  from  negligence, 
or  even  from  gross  negligence,"  and  "the 
fact  that  the  Injury  was  occasioned  by  the 
employe's  disobedience  to  an  order  Is  not  de- 
cisive against  him.  To  have  that  effect,  the 
disobedience  must  have  been  willful." 

Other  illustrative  cases  on  this  subject  are 
cited  In  an  elaborate  annotaticm  on  work- 
men's compensation  laws  In  L.  R.  A.  1916A, 
75,  243. 

In  the  present  case  It  is  evident  that  the 
death  of  Ruzlcka  was  due  to  his  erroneous 
assumption  that  there  was  sufficient  time 
for  him  to  pass  between  the  cars  before  they 
were  moved.  There  was  in  fact  ample  time 
for  that  purpose  when  he  started  to  cross, 
but  when,  after  bis  progress  had  been  inter- 
rupted by  the  ccmversation  In  which  he  be- 
came engaged  with  another  workman,  be  re> 
sumed  his  forward  movement,  he  apparently 
failed  to  realize  how  long  he  had  been  de- 
layed, onils  was  a  very  serious  lapse  <^ 
memory  and  Judgment  It  led  him  into  an 
Imminent  peril  which  he  could  readily  have 
avoided  by  ordinary  attention.  But  in  thus 
neglecting  to  have  proper  regard  to  his  safe- 
ty he  was  not,  in  our  opinion,  gnilty  of  will- 
ful misconduct  within  the  purview  of  the 
Workmen's  Compensation  Law,  which,  except 
In  cases  of  injury  produced  by  such  miscon- 
duct or  self-inflicted,  or  due  to  Intoxication, 
provides  compoisatlon  for  the  disability  or 
death  of  onplor^  resulting  from  accidental 
personal  injury  arising  out  of  and  in  the 
course  of  the  employment  "without  regard  to 
fault  as  a  cause  of  such  injury." 
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[1]  It  was  argned  that  Razlcka's  death  did 
not  arise  out  of  and  in  the  course  of  his  em- 
ployment, since  he  was  killed  while  leaving 
the  car  shop  by  a  route  other  than  the  board 
walk  which  led  to  the  place  of  exit.  As  we 
have  already  stated,  the  workmen  were  not 
required  to  use  the  board  walk,  but  they 
could  pass  elsewhere  over  the  tracks,  In  go- 
ing to  and  from  their  working  places,  and 
we  think  that  the  accident,  which  resalted 
In  Ruzicka's  death,  and  which  occurred 
wbUe  he  was  on  the  employer's  premises 
and  Immediately  at  the  close  of  the  day's 
labor,  should  be  regarded  as  arising  out  of 
and  in  the  course  of  the  anployment.  This 
conclusion  is  fully  in  accord  with  the  general 
trend  of  the  many  decisions  upon  questions 
of  this  nature  whldi  are  dted  in  the  annota- 
tion heretofore  referred  to  In  Lw  R.  A.  1916A, 
40,232. 

The  speciflc  exceptions  In  the  record  were 
taken  to  the  refusal  of  the  lower  court  to 
rule  that  the  death  of  the  plaintiff's  husband 
was  caused  by  his  willful  misconduct,  and 
to  reverse  the  decision  of  the  State  Industri- 
al Accident  Commission,  which  overruled 
tliat  defense  and  awarded  omnpensation  to 
te  widow  on  the  statutory  basis.  In  our 
Judgment  the  rulings  excited  to  were  cor- 
net. 

Judgment  afllrmed,  with  coats. 


(iaifd.<U) 

BUOKNBB  ▼.  CRONHARDT  et  sL    (Ko.  60.) 

(Court   of   Appeals    of    Maryland.     April   2S, 
1018.) 

1.  MORTOAOVS  «=>601— ReicBDIES  or  MOKTOA- 

OOR— Rebtkaininq  Sai^e— Conditions. 
A  Mil  by  a  mortgagor  to  restrain  a  sale  nn- 
der  the  mortgage,  which  fails  to  allege  that  the 
amonnt  admitted  to  be  due  has  been  paid  into 
court,  is  iaaaffident  mider  Code  Pab.  Civ.  Laws, 
art.  66,  {  16,  requiring  such  payment  as  pre- 
requisite to  the  injunction. 

2.  MoBTOAGsa  «=»504  — Rbstbainino  Salb  — 
Scope  or  Inquibt. 

Where  the  mortgagor  brings  a  bill  to  re- 
strain a  sale  under  the  mortgage,  and  as  required 
by  Code  Pub.  Oiv.  Laws,  art  66,  {  16,  pays  into 
court  the  amount  admitted  to  be  doe,  the  ques- 
tion of  credits  claimed  by  him  must  be  adjusted 
on  a  statement  of  the  account,  but  cannot  be 
invoked  to  affect  the  i>ower  of  sale. 

3.  Apfsai,  akd  Ersob  «=>100(2)— Obdebb  Ap- 
feai.abix. 

.  An  order  dissolving  an  Injunction  to  re- 
strain the  sale  under  a  mortgage  is  an  appeal- 
able order  within  Code,  art  5,  t  27. 

Appeal  frmn  Circuit  Court  Na  2  of  Bal- 
timore City;  H.  Arthur  Stump,  Judge. 

"To  be  officially  r^orted." 

Petition  by  Louis  Buckner  against  Charles 
Cronhardt,  Jr.,  executor,  and  Jacob  M.  Mit- 
nlck,  trustee.  From  an  order  adverse  to  pe- 
titioner, he  ainieals.  Affirmed,  and  cause  re- 
manded. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
THOMAS,  PATnSON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 


David  Ash  and  Louis  Hollander,  both  of 
Baltimore,  for  appellant  S.  &  Field,  of  Bal- 
timore, for  aK>eUees. 

BRISCOE,  J.  On  the  27th  of  August,  1012, 
the  plaintiff  obtained  a  decree,  in  the  circuit 
court  of  Baltimore  dty,  against  the  defend- 
ants for  the  sale  of  certain  fee-simple  and 
leasehold  property  In  the  dty  of  Baltimore, 
which  had  been  conveyed  by  way  of  mort- 
gage to  secure  an  indebtedness  of  $16,600 
and  interest  thereon,  with  certain  credits, 
appearing  from  a  statement  of  the  mortgage 
debt  filed  In  the  mortgage  foredosure  pro- 
ceedings. 

On  the  24th  of  February,  1013,  the  defend- 
ant, Louis  Buckner,  filed  a  petition  In  the 
case,  wherein  among  other  things  it  Is  al- 
leged that  eleven  other  mortgage  foredosure 
proceedings  under  consent  decrees  for  the 
sale  of  mortgaged  property  were  filed  and 
Instituted  simultaneously  with  this  case,  as 
will  more  fully  appear  by  reference  to  the 
dockets  of  the  court.  The  petition  Is  quite 
a  lengthy  one,  and  the  relief  sought  thereby 
Is  stated  in  the  prayer  thereof  as  follows: 
(1)  That  the  decree  of  sale  in  the  mortgage 
foredosure  suits  may  be  stridcen  out  as  Im- 
providently  and  Inadvertently  granted;  (2) 
that  the  plaintiff  be  required  to  file  his  mort- 
gage daim  in  each  of  the  remaining  cases  on 
the  docket]  within  16  days  after  service  of  a 
capj  of  the  order;  (3)  that  an  injunction  be 
issued  enjoining  and  restraining  the  plaintiff 
and  the  trustee  named  in  the  decrees  from 
advertising  the  property  for  sale  or  proceed- 
ing with  the  foredosure  sale  of  the  property; 
(4)  that  the  plaintiff  be  required  and  com- 
pelled to  make  an  accounting  of  the  moneys 
deposited  in  trust;  and  (tSi  for  other  and  fur- 
ther relief. 

Upon  the  allegatloos  of  the  petttton  and 
exhibits  the  court  below,  on  the  24th  of  Feb- 
ruary, 1013,  ordered  a  writ  of  Injunction  In 
the  usual  form  to  be  Issued  upon  the  filing 
of  a  bond  in  the  penalty  of  $1,000,  reserving 
the  rl^t  to  the  defendants  to  move  for  a 
rescinding  of  the  order  and  for  a  dissolution 
ot  the  injunction  at  any  time  after  the  filing 
of  answers,  on  giving  the  petitioner  6  days' 
previous  notice  of  the  motion.  The  Injunc- 
tion was  Issued  as  directed,  and  on  the  10th 
day  of  April,  1013,  the  plaintiff  ai^>eared  and 
answered  the  petition,  denying  the  material 
allegations  thereof. 

The  answer  also  denied  that  the  petitioner 
was  entitled  to  a  credit  in  excess  of  $22,000 
on  the  various  mortgages,  but  avers  that  the 
true  amounts  owing  on  the  mortgages  in  the 
proceedings  are  correctly  shown  by  the  state- 
ments of  the  mortgage  claims  In  eadi  of  the 
cases  herein,  and  filed  at  the  time  of  the  an- 
swer. The  answer  further  denies  that  the 
petitioner  is  ready,  willing,  and  able  to  pay 
the  amount  due  under  the  several  mortgages, 
and  since  the  petitioner  admits  that  the  mort- 
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gages  are  overdae,  and  tbe  mortgagee  Is  in 
default,  he  Is  not  entitled  to  the  Intervention 
of  a  court  of  equity  to  stay  the  mortgage 
sales,  without  paying  or  bringing  into  court 
the  principal  and  legal  interest  due  thereon, 
in  excess  of  tbe  credits  claimed.  The  answer 
then  asked  that  the  petition  be  dismissed,  the 
order  be  rescinded  and  discharged,  and  the 
injunction  as  granted  be  dissolved. 

Subsequently,  on  tbe  26th  of  September, 
1913,  certain  exceptions  to  the  answer  were 
filed,  which  upon  hearing  were  overruled  by 
the  court,  and  the  petitioner  was  directed  to 
proceed  further  with  the  case  within  10  days. 
Thereupon  the  petitioner  Joined  issue  on  the 
matters  alleged  in  the  answer,  so  far  as  the 
same  may  be  taken  to  deny  or  avoid  the  alle- 
gations of  the  petition.  Nothing  further  ap- 
pears to  have  been  done  In  the  case  until  the 
8th  of  May,  1917,  when  upon  application  of 
tbe  plaintiff  leave  was  granted  to  tbe  parties 
to  take  testimoay  in  openi  court,  and  at  this 
hearing  on  tbe  16th  of  Novonber,  1917,  the 
following  order  of  court  appears  to  have  been 
passed: 

"The  matter  of  the  petition  filed  by  Louis 
Buckner,  one  of  the  ddendants  in  the  above- 
entitled  case,  on  February  24,  1913,  and  the 
answer  filed  by  Charles  Cronhardt,  Jr.,  thereto 
on  April  10,  1913,  and  the  replication  thereto^ 
coming  on  for  final  hearing  in  open  court  under 
tbe  thirty-fifth  rule,  and  before  taking  of  any 
testimony,  the  matter  of  the  failure  of  the  peti- 
tioner to  pay  into  court  the  balance  of  the  mort- 
gage debt  and  interest  over  and  above  the  cred- 
it claimed  by  the  petitioner  was  suggested  by 
tbe  solicitor  for  tbe  mortgagee,  and,  being  ar- 
gued by  counsel  for  the  respective  parties,  it  is 
thereupon  this  16th  day  of  November,  1917,  or- 
dered by  the  circuit  court  of  Baltimore  city  that 
the  said  Ixmls  Buckner,  within  60  days  from 
this  date,  bring  into  this  court  the  balance  of 
the  mortgage  debt  and  interest  due  nnder  the 
various  mortgagee  mentioned  in  the  petition, 
over  and  above  the  credit  claimed  by  tiie  peti- 
tioner, and  to  pay  the  same  into  this  court  into 
the  hands  of  the  clerk  thereof  to  the  credit  of 
the  said  Charles  Cronhardt,  Jr.,  executor,  the 
interest  whereon  shall  be  subject  thereafter  to 
the  further  order  of  court;  and  that  in  de- 
fault of  such  payment  by  the  petitioner  the 
injunction  heretofore  issued  In  this  case  shall  be 
and  it  is  hereby  dissolved." 

From  this  order  the  petitioner,  Louis  Buck- 
ner, on  tbe  8th  of  January,  1918,  directed 
this  appeal.  Tbe  appeal,  it  will  be  seen,  is 
from  an  order  of  court  dissolving  an  injunc- 
tion upon  failure  of  Oie  defendant  to  bring 
into  court  within  60  days  from  its  date  tbe 
balance  due  on  certain  and  various  mortgages 
set  out  in  the  case,  over  and  above  tbe  cred- 
its claimed  by  the  petitioner.  While  tbe  or- 
der Is  unusual  in  form,  and  the  proceeding 
somewhat  Irregular,  It,  In  effect,  gave  tbe  de- 
fendant 60  days  from  its  date  to  bring  Into 
court  tbe  balance  due  on  the  mortgage  debts, 
over  and  above  tbe  credits  claimed  by  blm, 
and  in  default  of  such  payment  it  was  pro- 
vided the  Injunction  heretofore  issued  In  tbe 
case  shall  be  and  it  la  hereby  dissolved.  The 
single  question  presented  on  the  appeal  is 
whether  this  order  was  properly  passed,  and 
whether  the  objections  urged  against  it  can 


be  entertained  upon  the  state  of  tbe  record 
now  before  us. 

[1]  It  Is  quite  dear  that  tbe  averments  of 
the  defendant's  petition  were  not  suflldent 
to  entitle  blm  to  tbe  relief  sought  against 
tbe  plaintiff,  and  that  the  order  for  an  In- 
junction on  tbe  24tb  of  February,  1913,  was 
Improperly  passed.  The  petition  not  only 
falls  to  allege  that  the  mortgages  are  not  in 
default,  or  that  tbe  entire  amount  of  the 
mortgage  debt  and  Interest  has  been  paid, 
but  admits  that  the  mortgage  d^>t  and  in- 
terest amounts  in  excess  of  $40,000,  but  claims 
a  credit  in  excess  of  $22,000.  It  is  well  set- 
tled upon  all  tbe  authorities  that  the  mort- 
gagor must  pay  tbe  amount  admitted  to  be  due 
into  court  before  the  court  will  grant  an  in- 
junction to  restrain  the  sale  upon  a  default 
in  tbe  mortgage.  Revised  Charter  of  Balti- 
more, i  721;  Code,  art.  66,  |  16;  Powdl  v. 
Hopkins,  88  Md.  1;  Neuratb  v.  Hecbt,  62 
Md.  221 ;  Thrift  v.  Bannon,  111  Md,  803,  73 
AtL  660. 

[2]  Tbe  question  of  credits  relied  up<m  by 
the  defendant  could  be  adjusted  and  settled 
upon  a  statement  of  the  account  and  a  dis- 
tribution of  tbe  fund  between  the  parties  by 
tbe  auditor  of  the  court,  but  cannot  be  in- 
voked to  affect  tbe  power  of  sale  under  ttie 
mortgage.  Walker  v.  Cockey,  38  Md.  76; 
Roberts  v.  Loyola  Bldg.  Ass'n,  74  Md.  1,  21 
Atl.  684. 

The  case  was  heard  In  open  court  upon 
petition,  answer,  and  replication,  and  was 
argued  by  counsel  for  the  respective  parties. 
Tbe  question  of  tbe  payment  of  the  admitted 
debt  into  court  before,  the  injunction  could 
have  issued  was  relied  upon  as  a  defense  in 
tbe  eleventh  paragraph  of  the  answer.  And 
by  tbe  twelfth  paragraph  the  court  was  asked 
to  rescind  tbe  order  as  passed,  dissolve  the 
injunction,  and  to  dismiss  the  petition. 

By  section  164  of  article  16  of  tbe  Oode,  it 
la  provided: 

"And  the  defendant  shall  be  oititled  In  all 
cases,  by  answer,  to  insist  upon  all  mattem  of 
defense  in  law  or  equity,  to  the  merits  of  the 
bill,  of  which  he  may  be  entitled  to  avail  him- 
self by  a  demurrer,  or  plea  in  bar." 

It  Is  difficult  to  see  ui>on  what  legal  or 
equitable  principle,  under  the  facts  and  cir- 
cumstances of  this  case,  that  tbe  appellant 
can  complain  of  tbe  order  of  court  below  dis- 
solving the  injunction,  or  in  what  respecft 
he  is  injured  thereby.  He  admits  there  is  a 
large  balance  due  upon  tbe  mortgages  and 
both  tbe  interest  and  tbe  credits  claimed  by 
him  are  reserved  for  tbe  further  considera- 
tion of  tbe  court.  Tbe  court  gave  blm  60 
days  from  the  date  of  the  order  to  bring  in 
the  money  before  a  default,  and  before  a 
dissolution  of  tbe  Injunction  would  become 
effective,  but  he  not  only  failed  to  avail  him- 
self of  his  rights  under  the  order,  but  vralted 
until  within  a  few  days  of  tbe  expiration  of 
the  60  days,  and  then  took  this  appeal.  To 
permit  the  appellant's  contentions  to  prevail 
ta  this  case  and  at  this  stage  of  the  proceed- 
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Ins  would  be,  as  stated  by  this  court  In  Belt 
V.  Blackburn,  28  Md.  227,  "to  grant  not  only 
an  Indulgence  unreasonable  In  itself  but  to 
encourage  vexations  delays  in  the  prosecu- 
tion of  suits,  but  it  would  be  manifestly  un- 
just to  the"  parties  In  interest 

[3]  The  motion  to  dismiss  the  appeal  will 
be  overruled.  Treating  the  order  of  the  16th 
day  of  November,  1917,  as  an  order  dissolv- 
ing the  Injunction,  it  is  clearly  an  aK>ealable 
order,  under  section  27  of  article  5  of  the 
Code. 

It  follows,  from  the  conclnsion  we  have 
reached,  that  the  order  of  the  circuit  court 
of  Baltimore  city,  dated  the  16th  day  of 
November,  1917,  dissolving  the  injunction, 
which  had  been  granted  on  the  24th  of  Feb- 
ruary, 1913,  will  be  affirmed.  Cherbonnler 
V.  Goodwin,  79  Md.  55,  28  AtL  894;  Equitable 
Ice  Co.  V.  Moore,  127  Md.  324,  96  AtL  444 ; 
Oanlngton  v.  Basshor,  121  Md.  76,  88  AtL 
62. 

Order  affirmed,  and  cause  remanded,  with 
costs  to  the  appellee. 


cm  Hd.  Ell) 

UNITKD  STATES  FIDELITY  8c  GUARAN- 
TY CX).  V.  TAYLOR.    (No.  89.) 

(Court  of  Appeals  of  Maryland.    April  8, 1918.) 

1.  Masibb  and  Sebvaitt  ^=9383— Wobkvsn's 
Compensation  Acts— Insurance. 

Where  plaintiff  insured  "all"  defendant's 
employ&i,  both  believing  that  emtrioy^s  in  diSer- 
ent  work  in  a  different  county  were  not  covered, 
the  policy  stating  that  the  work  was  in  one 
county  only,  defendant  thinking  no  insurance  for 
the  different  work  was  required,  but  the  Indus- 
trial Accident  Commission  awarded  comi>enBa- 
tion  to  snch  a  workman,  and  required  plaintiff  to 
pay  it,  plaintiS  could  recover  the  amount  from 
the  employer. 

2.  MAsmcB  AND  Servant  €=9383— Wobkmsn's 
Compensation  Acts— Insurance. 

Where  master  took  insurance  limited  to  serv- 
ants employed  in  one  county,  and  afterwards 
began  new  work  in  a  different  county  and  a  new 
servant  was  awarded  compensation  to  be  paid 
by  the  insurer,  who  sued  to  recover  it  from  the 
master,  the  master  could  not  take  advantage  of 
policy  clause  permitting  adjustment  of  premium 
lor  new  risk  by  pleading  willingness  to  pay  the 
increased  premium. 

3.  IfASTEB  AND  SERVANT  «=9383— -WOBKHKN'S 

Compensation  Acts— Inbubance. 
Where  plahitiff  insured  "all"  defendant's  em- 
ployes, both  believing  that  employes  in  different 
work  m  a  different  county  were  not  covered,  the 
policy  stating  that  the  work  was  in  one  county 
only,  defendant  thinking  no  insurance  for  the 
different  work  was  required,  but  the  Industrial 
Accident  Commission  awarded  compensation  to 
such  a  workman,  the  policy  nevertheless,  as  be- 
tween plaintiS  and  defendant,  did  not  cover  the 
workman  injured. 

4:  Trial  «=»136<3)— Oonstbuctioh  o»  Writ- 

INO— <2TFXdTION8  FOB  JuRT. 

In  insurer's  action  to  recover  amounts  paid 
as  compensation  under  order  of  the  Industrial 
Accident  Commission,  it  is  for  the  court  to  con- 
strue the  policy  and  determine  the  meaning  of 
the  clauses  relied  on,  and  not  for  a  jury  or  for 
the  court  sitting  as  a  jury. 


5.  Tbiai.  <S=3386(4)— Trial  bt  Court. 

On  trial  without  a  jury,  praters  should 
specifically  refer  to  statements  submitted  to  con- 
sideration of  the  court,  and  not  require  it  to 
look  tlirough  the  pleas  to  discover  the  grounds 
for  the  prayers. 

6.  Master  and  Servant  «=»383— Wobkmen'8 
Compensation  Acts— Insurance. 

A  master  having  two  separate  and  distinct 
occupations,  both  of  which  require  insurance  un- 
der the  Workmen's  Compensation  Act,  may  take 
out  two  policies,  each  covering  one  occupation 
and  not  the  other. 

Appeal  from  Circuit  Court,  Calvert  County ; 
B.  Harris  Camalier  and  Fillmore  Beall, 
Judgesw 

Action  by  the  United  States  Fidelity  & 
Guaranty  Company  against  Frederick  Taylor. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  URNBR,  STOCKBBIDGB,  and 
CONSTABLE,  JJ. 

J<An  B.  Gray,  Jr.,  ot  Prince  Frederick,  and 
Edgar  Allan  Foe,  of  Baltimore  (John  B.  Gray, 
of  Prince  Frederick,  and  Bartlett,  Ftoe  ft 
Claggett,  of  Baltimore,  on  the  brief),  for  ai>- 
peUant.  L.  Allison  Wilmer,  of  Leonardtown 
(J.  Frank  Parran,  'o£  Prince  Fvederidc,  on 
the  bprief),  for  appellee. 

BOYD,  C.  J.  While  CSiarles  B.  Briscoe  was 
in  the  employ  of  the  appellee,  who  was  en- 
gaged in  road  construction  work  in  St  Mary's 
county,  Md.,  he  was  killed.  The  appellant 
had  issued  to  the  appellee  a  compensation 
insurance  policy  which  the  appellant  and  the 
appellee  understood  did  not  cover  and  pro- 
tect Briscoe,  but  bis  widow,  Margaret  Brlscoei 
filed  a  claim  for  compenaation  before  the 
State  Industrial  Accident  Commission,  and 
after  a  hearing  the  commission  passed  an  or- 
der that  the  appellee,  employer,  and  the  ap- 
pellant, insurer,  pay  to  her,  until  the  further 
order  of  the  commission,  compensation  at  the 
rate  of  $3.60  per  week,  iwyable  weekly,  for 
the  period  of  eight  years  from  the  21st  of 
July,  1915,  and  such  farther  sum,  not  to  ex- 
ceed $75,  as  the  widow  had  paid  for  funeral 
expenses.  The  appellee  and  the  appellant  ap- 
pealed from  the  order  and  the  award  of  the 
commissflon,  and  the  appellant  farther  appeal- 
ed, ind^>endently  and  on  its  own  behalf,  to 
the  superior  court  of  Baltimore  city,  but  that 
court  confirmed  the  decision  of  the  commis- 
sion. 

The  appellant  had  paid  the  $3.60  weekly, 
up  to  the  time  of  bringing  this  suit,  and  also 
$47  for  fmieral  expenses,  and  It  sued  the  ap- 
pellee to  recover  the  payments  so  made  by  it 
There  are  five  counts  in  the  narr.,  the  first 
being  for  money  paid  by  the  plaintiff  for  the 
defendant  at  its  request  and  the  other  four 
being  special  counts.  Thie  defendant  (appel- 
lee), in  addition  to  the  general  issue  pleas, 
filed  a  special  plea  to  each  of  the  five  counts; 
but  as  the  questions  before  us  are  presented 
by  the  rulings  on  the  prayers  and  a  demurrer 
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to  the  plea  to  the  fifth  coant,  we  will  not  set 
out  the  pleadings  at  length. 

The  theory  of  the  plaintiff  (appellant)  Is 
that,  although  by  reason  of  certain  provi- 
sions In  the  Workmen's  Compensation  Law 
(Lews  1914,  c.  800),  which  Is  now  article  101 
of  volume  S  of  the  Code,  and  In  the  policy  Is- 
sued b|y  It  In  conformity  with  that  law  and 
the  requirements  of  th«  State  Industrial  Ac- 
cident Commission,  it  was  liable  to  the  wid- 
ow of  Briscoe  under  the  award  of  the  commis- 
sion, affirmed  by  the  superior  court  of  Balti- 
more city  on  appeal,  it  was  not  Uable  to  the 
appellee,  and  hence  is  entitled  to  recover 
from  him  what  It  has  paid  by  reason  of  the 
award  of  the  commission.  It  denies  any 
attempt  to  impeach  that  award,  but  claims 
that,  as  it  was  not  Intended  to  insure  such 
employes  as  Briscoe,  and  that  was  so  under- 
stood by  the  appellee,  he  should  be  required 
to  return  to  it  what  it  -has  paid  to  Briscoe's 
widow,  who  was  his  only  dependent. 

The  record  shows  that  the  appellee  was 
about  to  have  awarded  to  him  a  contract  for 
road  construction  work  in  St.  Mary's  ■county, 
whffli  an  agent  of  the  appellant  called  upon 
him  and  propoaeA  to  insure  him  in  that  com- 
pany against  loss  on  account  of  accidents  to 
his  employes  under  that  contract  The  ap- 
pellee replied  that  his  road  construction  work 
was  not  of  audi  a  hazardous  nature  as  to 
require  him,  under  the  law,  to  take  out  in- 
surance. The  agent  told  him  that  he  was 
satisfied  that  the  work  was  such  as  to  re- 
quire insurance,  but  the  appellee  insisted  that 
it  was  not,  and  said  that  he  would  not  take 
out  insurance  for  that,  but  be  told  the  agent 
that  he  was  the  owner  of  a  number  of  auto- 
mobiles which  he  was  operating  in  Calvert 
county.  In  transporting  the  mail  and  passen- 
gers, and  that  he  wovSd  take  a  policy  from 
the  plainUfl  company  for  protecticm  against 
accidents  to  his  employes  in  that  enterprise. 

The  premium  was  adjusted  upon  the  basis 
of  the  number  of  employes  of  the  defendant 
engaged  in  the  automobile  business,  and  was 
paid,  and  a  policy  dated  January  20,  1915, 
was  issued. 

The  appellee  did  not  begin  the  road  work 
until  the  foUowing  April.  He  testified  that 
be  did  not  think  it  was  of  such  nature  as  to 
require  him  to  Insure,  and  had  no  intention 
when  the  policy  was  taken  out,  nor  after 
he  commenced  the  road  work,  of  Insuring 
against  accidents  to  his  employes  on  that 
work;  and  he  thought  be  was  not  Insured 
against  accidents  to  such  employes  by  the 
IwUcy  mentioned  in  the  declaration  until  the 
dedsicHi  of  the  commission,  but  when  the 
commission  and  the  court  said  he  was  so  in- 
sured he  accepted  the  decision. 

Briscoe  was  at  the  time  he  was  killed  at 
work  on  a  gravel  pit,  used  in  connection  with 
the  rosdi  construction  work,  which  aeems  to 
foe  covered  in  terms  by  section  32,  subsec. 
19,  of  article  101,  as  an  "extrahazardous 
emi^oyment"     In  the  policy  the  company 


agrees  with  the  employer  "as  respects  person- 
al injuries  sustained  by  employes,  including 
death  at  any  time  resulting  therefrom,"  as 
follow^: 

"CompeMoHon.  1.  To  pay  in  tba  manner  pro- 
vided bv  diapter  800  of  tae  Acts  of  the  Central 
Asaemldy  of  Maryland,  1914,  and  all  amend- 
ments thereto  (hereinafter  called  'Maiyland 
Workmen's  CMnpenaation  Law*)  any  sum  due 
or  to  become  duo  from  the  employer  because  of 
any  such  injuries  or  dwttii,  and  the  obligatum 
for  compensation  therefor  imposed  upon  the  em- 
ployer by  such  law,"  etc. 

"LiabHitv.  2.  To  indemnifv  the  employer 
against  loss  by  reason  of  the  liability  imposed 
upon  the  employer  by  law  for  dama^ies  on  ac- 
count of  such  injuries  or  death." 

"Emptoyi*  Coverei.  6.  This  poUcv  shall  cov- 
er  all  employte  of  the  employer,  legally  em- 
ployed." 

There  are  also  certain  conditions  which  tba 
policy  is  subject  to,  amongst  whidi  are  the 
following: 

"Condition  A.  The  premium  la  based  upon  the 
entire  remuneraticm  earned  during  the  term  of 
the  policy  by  all  emi>loy68  of  the  employer. 
*  *  *  If  there  shall  be  any  change  in  or  ex- 
tension of  the  employer's  trikde,  business,  pro- 
fesEdon  or  occupation,  the  earned  premium  there- 
for shall  be  adjusted  at  the  company's  manual 
rates  respectively  applicable  thereto.  If  the 
earned  premium  thus  computed  is  greater  than 
the  advance  estimated  premium  paid,  the  em- 
I^oyer  shall  immediate  pay  tne  additional 
amount  to  the  company;  if  less,  the  company 
shall  immediately  return  (hs  unearned  premium 
to  the  employer." 

"Condition  M.  The  emjAoyer,  by  the  accept- 
ance of  this  p<dicy,  dedares  the  statements  in 
items  numbered  1  to  11,  indu^ve,  in  said  decla- 
ration to  be  true,  except  such  as  are  declared  to 
be  matters  of  estimate  only ;  and  tills  policy  is 
issued  in  consideration  thereof  and  the  provi- 
sions of  the  policy  as  req;>ects  its  pranium  and 
the  payment  ot  sudi  premium;  provided,  how- 
ever, that  nothing  in  this  condition  and  no  de- 
fault on  the  part  of  the  employer  with  respect 
to  any  of  the  provisions  or  conditions  of  this 
policy,  shall  in  any  way  affect  the  right  of  any 
employ^,  or  his  dependents,  to  reoever  from  the 
company  the  compensation  provided  for  in  tba 
Maryland  Workmen's  Compensation  Law  and  in- 
toided  to  be  insured  hereunder." 

In  the  declaration,  which  was  made  a  part 
of  the  policy,  there  are  eleven  items  number- 
ed fr(xn  1  to  11,  as  referred  to  In  Condition 
M,  above.    Item  3  is  as  follows: 

"Location  of  all  factories,  shops,  yards,  build- 
ings, premisM  or  other  work  puoes  of  the  em- 
ployer, by  town  or  city,  with  stoeet  and  number: 
Calvert  Cwmty,  Maryland." 

Then,  under  a  column  of  "Dlvlslona  of  Op- 
eration," there  are  a  number  of  classiflcatioiis 
lettered  from  (a)  to  (1)  Inclusive.  Opposite 
these  are  three  columns  for  "Estimated  Pay 
Roll  of  Employes  for  Policy  Term,"  "Manual 
Premium  Kate  per  $100  of  Employes'  Pay 
Boll,"  and  "Estimated  Advance  Premium." 
The  only  one  filled  up  is  "(g)  ChaufFeurs  and 
Helpers,  Wherever  Engaged,"  and  the  fig- 
ures "1200,"  "1.79,"  "21.48"  are  in  the  three 
columns  Just  referred  to.    Item  4  states: 

"The  estimated  pay  roll  a^  stated  above  in- 
cluded the  entire  remuneration  of  whatsoever 
kind  earned  by  all  perstms  emi>loyed  in  the  serv- 
ice of  the  emidoyer  in  connection  with  the  em- 
ployer's trade,  business,  profession  or  occupa- 
tion, AS  provided  in  Condition  A,  to  whom  re- 
muneration of  any  nature  in  oonaideration  of 
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■errioe  Js  paid,  allowed  or  due,  except  that  the 
remuneration  of  officers  of  a  corporation  whose 
duties  or  practices  do  not  expose  them  to  any 
operative  nazarda  a£  the  business  may  b*  ex- 
duded." 

Item  9  1b: 

"No  operatimiB  of  any  nature  not  her^  di»- 
dosed  wiU  be  cMidocted  by  the  employer,  except 
aa  follows:  No  emoopHoM." 

"CSalYert  County,  Maryland,"  at  the  end  of 
Item  8,  and  "No  exceptiona,"  at  the  end  of 
Item  9,  v«e  the  answers  of  the  employer. 
(Italics  ours.) 

We  have  thus  set  out  at  some  length  the 
proTlslonp  of  the  policy.  Including  the  condi- 
tions and  declarations,  whldi  are  a  part  of  it, 
which  seem  to  be  most  applicable  to  the  ques- 
tions intolved  in  this  case;  but  the  provi- 
sions of  the  Maryland  Workmen's  Compen- 
sation Law  are  expressly  made  a  part  of  the 
policy  "so  far  as  they  apply  to  compensation 
for  any  personal  injury  or  death  covered  by 
this  policy  while  It  shall  remain  in  force" — 
being  a  part  of  paragraph  1  as  to  compensa- 
tion, quoted  in  part  above.  Under  section  15 
of  article  101  of  the  Code,  the  employer  is  re- 
quired to  secure  compensation  to  be  i>ald  his 
enqi^loyes  In  one  of  the  three  ways:  (1)  By  in- 
suring in  the  state  accident  fund ;  (2)  by  In- 
suring with  a  stock  corporation  or  mutual  as- 
sociation authorised  to  transact  the  business 
of  the  workmen's  compensation  insurance  in 
this  state;  or  (8)  with  the  approval  of  the 
cnnmlssiOD,  Insuring  the  payment  of  c(»npeQ- 
satlon  himself.  Ample  prot^on  Is  made  for 
the  protection  of  employes  when  the  third 
plan  is  adopted,  which  was  doubtless  au- 
thorised for  the  benefit  of  railroads  and  oth- 
er companies  or  persons  who  employ  a  great 
many  employes,  and  concerning  whose  ability 
to  pay  the  commissiMi  can  readily  determlna 
In  this  case  the  employer  adopted  the  second 
plan.  The  form  of  such  policy  is  approved 
by  the  commission;  Indeed,  no  company  or 
association  can  enter  Into  such  policy  of  In- 
surance until  It  obtains  from  the  Insurance 
commissioner  of  Maryland  a  license  for  the 
purpose,  "and  until  the  form  of  such  policy 
shall  have  been  approved  by  the  State  In- 
dustrial Accident  Commission."  Section  29 
of  artlde  101. 

This  case  Is  a  very  peculiar  one,  and  we 
have  not  been  referred  to  any  dedslon  that  Is 
very  apiwslte.  So  far  as  the  liability  of  the 
appellant  to  the  widow  for  the  compensation 
is  ooQcemed,  there  can  no  longer  be  any  ques- 
tion. That  was  determined  by  the  conmils- 
slon  and  affirmed  by  the  superior  court  of 
Baltimore  dty,  no  appeal  having  been  taken 
to  this  court.  In  its  opinion  the  commissidn 
referred  to  the  contention  of  the  insurance 
company  that  the  "coverage  provisions"  were 
limited  by  the  "declarations"  of  the  employer 
contained  In  his  application  for  insurance, 
which  dedared  that  he  employed  no  other  em- 
ployes except  chauffeurs  and  helpers,  and 
that  therefore  only  such  employes  were  cov- 
ered by  the  policy,  and  said: 


"If  the  rights  of  third  parties  were  not  in- 
volved, we  might  accept  tnis  view  as  correct; 
bat,  however  the  terms  of  the  application  and 
the  declarations  <^  the  emvloy^  may  affect  the 
question  as  between  the  insurer  and  the  em- 
ployer, they  cannot  alEect  the  right  of  the  in- 
jured employ^,  or  his  dependents,  in  case  of 
death,  to  the  security  of  payments  of  compensa- 
tion stipulated  in  paragra^  1  of  the  policy, 
and  this  is  so  because  of  Condition  M,  of  the 
policy." 

After  quoting  Condition  M,  the  (q;)lnl<m 
went  (Mk  to  say  that; 

"The  proviso  clause  in  this  condition  of  the 
policy  was  inserted  by  the  commission  for  the 
express  purpose  of  defeating  anv  such  conten- 
tion aa  that  now  made  by  the  insurance  com- 
pany, and  we  are  of  the  opinion  that  it  does 
nave  that  effect,  and  that,  notwithstanding  the 
'dedaraticHis'  of  the  employer,  the  policy  is  ef- 
fective in  securine  the  pevment  of  compensation 
to  which  the  employfi,  or  his  depende9t8,  may  be 
entitled,  regardless  of  the  statements  or  declara- 
tions made  by  the  employer  in  his  application 
for  insurance." 

[1]  That  Is  practically  the  poaitl<m  now 
taken  by  the  appellant ;  and,  after  giving  the 
matter  thorough  consideratioa,  we  have 
reached  the  conclusion  that  the  appellant  is 
not  barred  by  the  award  of  the  commission, 
but  Is  entitled  to  recover  from  the  appellee 
the  payments  It  has  made,  and  is  required  to 
make  by  reas(m  of  the  award.  There  are  two 
distinct  obligations  upon  the  Insurance  com- 
pany; one  to  secure  payment  of  the  oompen- 
satioQ  to  the  employe,  and  the  other  to  in- 
demnify the  employer  against  loss  for  the  lia- 
bility Imposed  up<m  him  by  law  for  damages 
on  account  of  such  injuries  or  death.  By  rea- 
son of  the  provisions  of  Condition  M,  the 
company  cannot  rely  on  the  statements  of  the 
employer  In  the  items  In  the  declaration,  so 
far  as  they  affect  the  right  of  an  employe 
or  his  dependents,  to  recover  compensation; 
but  that  ought  not  and  does  not  prevent  It 
from- requiring  the  employer  to  llvte  up  to  his 
declarations  and  the  terms  of  the  policy,  in 
so  far  as  the  rights  between  them  are  con- 
cerned. As  we  have  seen,  by  Item  8,  he  ex- 
pressly said  that  the  location  of  all  <rf  his 
work  places  was  in  Calvert  county  and  lim- 
ited his  operations  to  "chauffeurs  and  help- 
ers, wherever  engaged."  The  estimated  pay' 
roll  of  the  employer  was  with  reference  to 
that  occupation,  and  the  premium  was  paid 
accordingly. 

It  is  true  that  at  the  time  the  policy  was 
Issued  the  appellee  had  not  commenced  the 
road  construction  work  In  St.  Mary's  county, 
but  he  further  declared  in  declaration  9  that: 

"No  ot>erations  of  any  nature  not  herein  dis- 
doeed  will  be  conducted  by  the  employer,  ex- 
cept as  follows:  2fo  eaoeptiont."    (Italics  ours.) 

That  is  in  accordance  with  what  was  in- 
tended and  what  he  believed,  as  he  testified 
that  he  did  not  think  that  It  was  necessary  to 
insure  his  employes  engaged  on  the  road  con- 
struction work,  did  not  intend  to  do  so,  and  _ 
thought  that  he  was  not  so  insured  until  the ' 
commission  held  otherwise.  But  the  commis- 
sion only  held  that  he  was  insured  so  far  as 
the  rights  of  the  employes  were  concerned. 
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and  it  did  not  and  could  not  change  his  rights 
as  between  the  insurance  company  and  him- 
self, but  it  made  the  Insurance  company  se- 
curity for  the  compensation  he  bad  to  pay. 
[2]  But  the  appellee  contends  that  Condi- 
tion A  relieves  him.  In  the  first  place,  it 
might  well  be  contended  that  the  language, 
"If  there  shall  be  any  change  in  or  extension 
of  the  employer's  trade,  bnsiness,  profession 
or  occupation,  the  earned  premium  therefor 
shall  be  adjusted  at  the  company's  manual 
rates  respectively  applicable  thereto"  was  only 
Intended  to  apply  to  a  change,  etc.,  of  the  busi- 
ness named  in  the  policy,  and  would  not  be  ap- 
plicable to  some  other  business  or  occupation, 
In  another  county  and  not  in  any  way  connect- 
ed with  that  mentioned  in  the  policy.  But,  at 
any  rate,  tf  the  earned  inremlnm  thus  comput- 
ed was  greater  than  the  advance  estimated 
premium  paid,  the  employer  was  required  to 
pay  it  Immediately.  The  evidence  shows  that 
the  estimated  pay  roll  for  the  road  construc- 
tion work  was  very  mndi  more  than  for  his 
automobile  business,  and  it  would  be  in  a 
different  classification.  In  the  defendant's 
fifth  plea,  he  said  that  he  had  been  ready  and 
willing  at  all  times  since  the  decision  of  the 
commission,  and  was  still  ready  and  willing 
to  pay  the  earned  premium,  adjusted  at  the 
company's  usual  rates,  as  set  forth  in  Condi- 
tion A;  but  that  would  not  answer.  We 
know  of  no  authority  which  would  ^cose  an 
insured  and  authorize  him  to  come  in  after  a 
decision  of  the  question  and  get  the  benefit  of 
the  policy  by  coming  into  court  and  offering 
to  pay,  etc.  These  statements  were  very  ma- 
terial, and  the  agent  of  the  company  was  in 
no  wise  responsible  for  them.  The  appellee 
dted  section  213  of  article  23  to  show  that  no 
misrepresentations  or  untrue  statonent  in  an 
application,  made  in  good  faith,  by  the  ap- 
plicant, should  effect  a  forfeiture  or  be  a 
ground  of  defense,  "unless  such  misrepresenta- 
tion or  untrue  statement  relate  to  some  matter 
material  to  the  risk."  We  have  already  said 
that  these  statements  were  material,  but 
beyond  that  we couldnot  say  that  the  answer 
to  Item  8  was  a  misrepresentation  or  nntme 
statement  of  the  facts  as  they  existed  when 
the  policy  was  applied  for  and  obtained,  and 
Item  9  had  reference  to  the  future.  It  is  only 
Just  to  the  appellee  to  say  that  we  do  not 
think  he  was  guilty  of  fraud  or  misstating 
facts.  Unfortunately,  he  did  not  think  that 
he  was  going  to  engage  in  an  operation  which 
required  Insurance,  and  that  Is,  of  course, 
what  Item  9  has  reference  to,  and  the  agent 
knew  from  blm  that  he  did  not  intend  to  and 
would  not  take  out  Insurance  for  the  road 
work.  The  agent  did  not  withhold  anything 
from  him  or  In  any  way  Impose  on  him.  On 
the  contrary,  he  told  him  he  thought  he 
would  have  to  take  out  the  insurance  and 
endeavored  to  get  him  to  do  so.  It  was  not 
ihe  intention  of  either  of  them  to  cover  that 
work  with  this  policy,  and  It  is  only  because 
the   commission,    affirmed  by'  the   superior 


court,  has  found  that  it  did  cover  it,  in  so 
far  as  the  employee  and  their  dependents  are 
concerned,  that  he  and  the  company  were 
held.  The  long  line  of  cases  cited  by  the  ap- 
pellee. Including  Fatapsco  Ins.  Co.  v.  Bis- 
coe,  7  GiU  <&  J.  293,  28  Am.  Dec.  319;  Md. 
Ins.  Co.  T.  Bossiere,  9  GUI  &  J.  121 ;  Nation- 
al Fire  Ins.  Co.  v.  Crane,  16  Md.  280,  7T  Am. 
Dec.  289 ;  A.  &  a  B.  B.  Co.  v.  Balto.  Ins.  Co., 
32  Md.  37,  8  Am.  Bep.  112;  Keystone  Benefit 
Ass'n  y.  Jones,  72  Md.  363,  20  AU.  195 ;  Globe 
Life  Ins.  Co.  v.  Duffy,  76  Md.  293,  25  "Atl. 
227 ;  Dulaney  t.  Fidelity  ft  Cas.  Co.,  106  Md. 
17,  66  Atl.  614;  and  others — do  not  seem  to  us 
to  aid  the  appellee,  for,  in  so  far  as  they  re- 
late, to  the  Intention  of  the  parties,  be  testi- 
fied most  positlvdy  that  be  had  no  intention 
of  insuring  the  employ^  in  the  road  work, 
and  there  was  no  intention  on  the  part  of  the 
appellant  to  do  so  by  this  policy.  The  appel- 
lee's main  trouble  is  that  it  is  conclusively 
shown,  and  not  denied,  that  tbere  was  no  in- 
tention of  Including  such  employ^  as  Briscoe, 
or  such  work  as  he  was  engaged  on,  and  tlie 
policy  <dearly  carried  out  that  intention,  in 
so  far  as  tbe  appellant  and  appellee  are  con- 
cerned, and  is  only  effective  for  the  b^iefit  of 
the  widow  of  Briscoe  by  reason  of  tbe  award 
df  the  commission,  which  expressly  distin- 
guished the  llabili^  to  lier  from  that  to  tbe 
appellee. 

[3]  Without  meaning  in  any  way  to  criti- 
cize, or  to  express  an  opinion  as  to  the  correct- 
ness of  the  award  of  the  commission,  as  that 
is  not  before  us  for  review,  we  cannot  hesitate 
to  hold  that  as  between  tbe  appellant  and  the 
appellee  tbe  policy  did  not  include  Briscoe, 
and  the  appellant  is  simply  in  the  position  of 
a  surety  for  the  compensation  allowed  by  tbe 
commission,  as  It  is  relieved  from  liability  to 
the  appellee  for  reasons  we  have  stated.  So 
far  as  the  appellant  and  ig;>p^ee  are  con- 
cerned, paragraph  6  must  under  the  other 
provisions  and  the  evidence  in  tbe  case  be 
construed  to  mean  that : 

"This  policy  shall  cover  all  employes  of  the 
employer,  legally  employed  in  the  Susiness  men- 
tioned in  the  declarations,  made  a  part  of  the 
policy." 

It  may  be  well  to  add  here  with  empbasEs 
that  this  is  a  wholly  different  case  from  such 
an  one  as  American  Ice  Oo.  v.  Fitzhugh,  128 
Md.  382,  97  Atl.  999,  Ann.  Cas.  1917D,  38, 
where  the  question  was  whether  the  provi- 
sions of  the  Workmen's  Compensation  Law 
Included  sudi  an  employ^  as  Fitzhugh.  He 
was  admittedly  an  employ^  of  tbe  Ice  <xm- 
pany,  as  a  driver  of  an  ice  and  coal  wagon, 
in  the  regular  business  of  tbe  company, 
which  the  insurance  was  intended  to  cover. 
There  was  no  such  question  as  there  Is  here, 
and  this  case  must  not  be  confounded  with 
those  in  which  the  question  arises  as  to 
whether  an  employ^  of  an  employer  in  the 
business  intended  to  be  insured  Is  coverea 
by  the  policy.  That  may  often  arise  in  cases 
under  this  law;  but  the  question  here  is  a 
wholly  different  one,  as  it  was  distinctly 
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anderstood  that  this  policy  was  not  to  cover 
the  employes  on  the  road  work. 

In  view  of  what  we  have  said,  it  is  appar- 
ent that  the  appellant  Is  entitled  to  recover. 
If  It  was  not,  then  we  would  have  the  re- 
markable condition  that  an  insurance  com- 
pany would  be  required  to  pay  insurance 
which  both  the  insured  and  the  insurer  agree 
was  never  Intended  to  be  paid,  and  neither 
of  them  understood  or  Intended  that  the  pol- 
icy should  cover  the  Insurance  in  qnestlMi, 
and  the  peculiar  part  of  it  Is  that  the  only 
ground  for  the  contention  is  the  award,  while 
the  coraralssion  making  it  distinctly  said 
that  It  did  not  mean  to  hold  that  the  policy 
was  effective  between  the  appellant  and  the 
appellee,  and  sustained  the  award  in  tavor 
of  the  third  party  by  reason  of  the  provisions 
In  the  policy  and  the  law  which,  under  their 
Interpretation,  entitled  her  to  It 

In  Turner  v.  Egerton,  1  Gill  &  J.  430,  19 
Am.  Dec.  235,  Chief  Judge  Buchanan  said: 

"'Witere  one  is  compelled  to  pay  the  debt  of 
another,  he  may  recover  against  nlm  in  an  action 
for  money  paid,  etc.,  upon  the  promise  which  the 
law  imphes,  as  in  the  case  of  money  paid  by  a 
snre^  on  a  bond,  which  is  considered  as  paid 
to  the  use  of  the  principal,  and  may  be  recovered 
in  an  action  against  him  for  money  pcud,  eta" 

In  Baltimore  v.  Hughes,  1  Gill  &  J.  480, 
19  Am.  Dec.  243,  the  same  Judge  said: 

"If  one  is  compelled,  or  is  in  a  situation  to  be 
compelled,  to  pay  the  debt  of  another,  as  in 
the  case  of  a  surety,  and  does  pay  it,  the  law 
implies  a  promise  on  the  part  of^hiiQ  for  whom 
the  money  is  paid,  on  which  an  action  may  be 
sustained,  for  in  such  case  it  is  not  a  voluntary 
but  a  compulsory  payment." 

See,  alsov  1  Poe,  H  107-111,  where  the 
question  is  fully  considered  under  the  count 
for  money  paid.  As  there  is  such  a  count  tn 
the  narr..  It  will  not  be  necessary  to  discuss 
the  special  counts. 

[4, 5]  The  first  prayer  of  the  plaintiff  was 
properly  rejected.  That  prayer.  If  good. 
Would  enable  an  Insurance  company  to  re- 
cover from  the  employer  compensation  paid 
by  it  in  almost  any  case.  It  is  altc^ether  too 
general.  The  second  is  rather  broad  also. 
There  may  be  cases  in  which  the  insurer  and 
employer  did  not  intend  to  insure  some  par- 
ticular employ^,  not  supposing  he  was  cover- 
ed by  the  law:  but  that  of  Itself  would  not 
be  sufficient  to  authorize  the  recovery  by  the 
insurer  from  the  insured.  If  the  policy  is 
broad  enough  to  cover  all  employes  in  the 
business  or  occupation  which  the  policy  Is 
Intended  to  cover,  thai  merely  because  the 
insurer  and  employer  thought  that  some 
particular  employ^  or  class  of  employes  was 
not  covered  by  the  law,  but  the  commission 
and  the  court  on  appeal  decided  the  con- 
trary, that  would  not  be  sufficient  to  relieve 
the  insurer  of  Its  liability  to  the  employer. 
The  theory  of  the  third  and  fourth  prayers, 
as  we  understand  it,  may  be  correct;  but 
they  do  not  sufficiently  cover  the  case.  It  Is 
lor  the  court  to  construe  the  policy  and  de- 
termine the  meaning  of  the  clauses  relied  on. 


and  not  for  a  Jury  or  for  the  court,  sitting 
as  a  jury.  The  appellee's  second  prayer, 
which  was  granted,  left  it  to  the  coiurt,  sit- 
ting as  a  jury,  to  construe  the  clause  of  the 
policy  referred  to.  Then  the  provision  at  the 
end  of  the  prayer  makes  it  bad.  It  should 
have  spedflcally  referred  to  such  statements 
as  the  appellee  desired  to  submit  to  the  con- 
sideration of  the  court,  sitting  as  a  jury,  and 
not  require  it  to  look  through  the  picas  for 
the  reasons  the  appellee  had  for  his  declar- 
ations, even  If  they  be  assumed  to  be  good 
reasons. 

16]  The  demurrer  to  the  fifth  plea  should 
have  been  sustained.  Readiness  on  the  part 
of  the  aK)ellee  since  the  decision  of  the  com- 
mission was  not  sufficient,  and  the  addition 
to  the  plea,  that  the  plaintiff  had  knowledge 
at  the  time  of  -the  issuance  of  the  policy  that 
the  defendant  was  engaged  or  about  to  be 
engaged  In  the  road  work,  did  not  make  it 
better.  It  may  have  had  knowledge  of  the 
fact  that  the  appellee  intended  to.  engage  in 
such  work,  but  it  might  well  have  assumed 
that,  if  he  Intended  to  engage,  in  hazardous 
work  in  another  county,  he  would  take  out 
a  policy  to  cover  that  We  are  not  aware  or 
any  reason  why  a  party  having  separate  and 
distinct  occupations,  both  of  which  require 
Insurance  under  this  law,  could  not  take  out 
two  policies,  each  covering  one.  of  them  and 
not  the  other. 

It  follows  that  the  Judgment  must  be  re- 
versed. 

Judgment  reversed,  and  new  trial  award- 
ed; the  ai>pellee  to  pay  the  coeta 

(U2  Md.  618) 

BIAYOR  AND  CSTi  CXDUNOIL  OF  BALTI- 
MORE v.  MAOHBN  et  ah    (No.  22.) 

(Ooort  of  Appeals  of  Maryland.    May  8,  1918.) 

1.  Statutes  <3=9221  —  Constbttctiok  —  Pbe- 

SITMPTION  OF  LEOISI.ATIVE  KNOWLEDQB. 

It  is  presumed  that  Legislatures  succeeding 
passage  of  a  taxing  statute  not  only  had  knowl- 
edge that  bonk  depoats,  to  which  it  is  now 
claimed  the  statute  applies,  were  to  be  found  in 
many  banks,  but  that  they  also  knew  of  the 
construction  generally  placed  upon  the  statute 
that  such  deposits  were  not  regarded  as  taxable 
under  it 

2.  Statdtbs  «=»218 — Constbuotion  —  Lapse 

OF  TlUE. 

Any  unvarying  construction  of  a  taxing  stat- 
ute for  such  a  lapse  of  time  as  20  years  should 
be  disregarded  only  on  the  most  imperious 
grounds. 

3.  Taxation  <3=37S  —  Bank  Deposit  —  Stat- 
ute. 

If  a  deposit  with  a  trust  company  is  money, 
it  is  not  taxable  under  Code  Pub.  Civ.  Laws,  art. 
SI,  §  2,  unless  it  be  the  proceeds  of  the  sale  of 
stock,  bonds,  or  other  property  disposed  of  to 
evade  and  escape  taxation. 

4.  Taxation  €=>73— Bank  Deposit— "Cebtif- 
ICATB  or  Indebtedness  ob  Evidsnok  of 
Debt." 

A  deposit  with  a  trust  company,  evidenced 
by  a  written  receipt  for  the  amount  signed  by 
toe  treasurer,  if  an  indebtedness,  as  distinguish- 
ed from  money,  is  not  taxable  under  Code  Pub. 
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CHr.  Laws,  art.  81,  |  214,  not  being  a  "certifi- 
cate of  indebtedness  or  an  eirldence  of  debt." 

Appeals  from  Baltimore  City  Court;  Car- 
roll T.  Bond,  Judge. 

Action  by  the  Mayor  and  City  Conncil  of 
Baltimore,  a  municipal  corporation,  against 
Mary  tiresliam  Macben  and  Arthur  W.  Macb- 
en,  Jr.,  executors  of  the  last  will  and  testa- 
ment of  Arthur  W.  Machen,  deceased.  From 
an  order  aflirming  the  action  of  the  State 
Tax  Commission  vacating  and  annulling  an 
assessment  made  by  th^e  appeal  tax  court  of 
Baltimore  city,  for  state  and  dty  taxation, 
the  Mayor  and  City  Council  appeal  Af- 
firmed. 

Argued  before  BOrD,  C.  J.,  and  BBISCOE, 
THOMAS,  PATTISON,  UBJ«JBR,  STOOK- 
BRIIKJE,  and  CONSTABLE,  JJ. 

B.  Contee  Rose,  Asst  City  SoL,  and  S.  S. 
Field,  Olty  Sol.,  both  of  Baltimore,  for  appel- 
lant Arthur  W.  Machen,  Jr.,  of  Baltimore 
(Ma<±en  &  Williams,  of  Baltimore,  on  the 
brief),  for  appellees  Mary  Gresham  Madien 
and  Arthur  W.  Machen,  Jr.,  executors. 

PAirriSON,  J.  This  is  an  appeal  from  an 
order  of  the  Baltimore  city  court  a£Bnnlng 
thte  action  of  the  State  Tax  Commission  of 
Maryland,  vacating  and  annulling  the  assess- 
ment made  by  the  appeal  tax  court  of  Balti- 
more dty  for  the  purpose  of  state  and  city 
taxation  for  the  years  1918,  1914,  1916,  and 
1916  npon  a  deposit  in  the  Safe  Deposit  ft 
Trust  Company  of  Baltimore,  made  by  appel- 
lee's testator,  Arthur  W.  Machen,  in  his  life- 
time. 

By  the  agreed  statement  of  facts  found  in 
the  record,  Arthiir  W.  Machen,  deceased,  on 
or  about  June  8,  1896,  deposited  with  the 
Safe  Deposit  &  Trust  Company  of  Baltimore, 
a  corporation  Incorporated  under  the  laws  of 
Maryland,  the  sum  of  $25,000,  and  received 
for  such  deposit  the  following  receipt: 

"Safe  Deposit  &  Trust  Company  of  Balti- 
more, 18  South  Street,  Baltimore,  June  8, 1896. 
Received  of  Mr.  A.  W.  Machen,  twenty-five 
thousand  dollars  ($25,000)  on  deposit  return- 
able on  demand.  [Signed]  Frauds  M.  Darby, 
Treasurer." 

On  the  back  of  said  receipt  was  indorsed 
the  following: 

"$13,000  of  this  has  been  repaid  to  me  some 
time  ago.  [Signed]  A.  W.  Madien.  Oct  6, 
1909." 

That  Arthur  W.  Machen  in  his  lifetime 
withdrew  $13,000  of  said  deposit  leaving  a 
balance  of  $12,000  on  deposit  at  the  time  of 
his  death,  which  occurred  on  December  19, 
1915,  and  for  more  than  four  years  prior 
thereto.  That  Interest  at  varying  rates  was 
paid  by  said  trust  company  to  said  testator 
on  said  deposit  bat  at  no  time  at  a  higher 
rate  than  3  per  cent  per  annum.  That  the 
receipt  remained  In  his  possession  until  the 
lime  of  his  death,  and  has  since  been  in  the 
possession  of  his  executors.  Thtit  some  time 
after  the  payment  of  the  $13,000,  a  portion 
of  the  deposit  the  testator  made  in  peadl  in 


his  own  handwriting  the  entry  which  appears 
on  th'e  back  of  the  receipt  That  the  whole 
amount  of  the  depoelt  was  withdrawn  by  his 
executors,  the  appellees,  upon  the  death  of 
the  testator,  to  wit  In  or  about  July,  1910, 
and  was  used  by  them  in  paying  pecuniary 
legades  and  expenses. 

The  only  question  presented  by  this  appeal 
Is  whether  the  above-mentioned  deposit  is 
taxable  under  the  laws  of  this  state. 

The  valuation  and  assesBment  was  made 
by  the  appeal  tax  court  under  section  214  of 
article  81  of  the  Code  of  PubUc  ClvU  Laws 
of  this  state  (Code  of  1912),  which  is  as  fol- 
lows: 

"All  txmdB,  certificates  of  indebtedness  or  evl< 
dence  of  debt  in  whatsoever  form  made  or  is- 
sued by  any  public  or  private  corporation  in- 
corporated by  this  state  or  any  other  Btat& 
territory,  district  or  foreign  country,  or  issued 
by  any  state  (except  the  state  of  Maryland,) 
territory,  district  or  foreign  country  not  exempt 
from  taxation  by  the  laws  of  this  state,  and 
owned  by  residents  ot  Maryland,  shall  be  sufah- 
ject  to  valuation  and  asaessment  to  Ihe  owners 
thereof  in  the  county  or  dty  in  which  such  own- 
era  may  respectively  reside,  and  they  shall  be 
assessed  at  their  actual  value  in  the  market 
and  sudi  upon  which  no  interest,  shall  be  actual- 
ly paid  shall  not  be  valued  at  all,  and  npon  snch 
valuation  the  regular  rate  of  taxation  for  state 
purposes  shall  be  paid,  and  there  sbali  also  be 
paid  on  such  valuation  thirty  cents  (and  no 
more)  on  each  one  hundred  dollars  for  county, 
dty  and  municipal  taxation  in  such  county  or 
city  of  this  state  in  which  the  owner  may  re- 
side" 

The  dty  contoids  that  th«  deposit  Is  tax- 
able under  the  aforegoing  eectioa  at  the  Code^ 
in  that  the  aforesaid  receipt  is  a  "certificate 
of  Indebtedness  or  an  evidence  of  debt"  with- 
in the  meaning  ot  the  provision  of  the  statute^ 
and  as  such  is  taxable;  and,  as  we  under- 
stand the  dty's  contention,  the  deposit  would 
be  taxable  if  the  acknowledgment  of  its  re- 
ceipt were  evidenced  by  the  usual  certificate 
of  deposit  or  by  bank  passboc^,  or  by  the 
mere  entry  of  sudi  deposit  upon  the  ledger 
of  the  bank  if  Interest  is  paid  on  sudi  de- 
posit In  other  words,  any  evidence  in  writ- 
ing of  a  depodt.  In  wh&tever  form  it  might 
appear,  Is  a  "certificate  of  indebtedness  or 
an  evidence  of  debt"  within  the  meaning  ot 
the  statute  and  taxable  thereunder,  as  con- 
tended by  the  appellant 

This  construction  of  the  statute  is  not  the 
one  that  has  been  placed  th&reon  by  those 
whose  duty  it  has  been,  since  the  passage  of 
the  act  in  1896  (Laws  1896,  c.  120),  more  than 
20  years  ago,  to  value  and  assess  the  taxable 
property  Included  within  its  provlslona  It 
was  not,  so  far  as  we  are  informed,  until  1911, 
16  years  after  the  statute  was  passed,  that 
any  doubt  was  entertained  as  to  the  meaning 
of  the  statute  in  respect  to  the  question  here 
raised.  To  such  time  the  deposits  were 
never  regarded  aa  taxable. 

In  1911  this  identical  question  was  submit- 
ted to  the  drcuit  court  for  C!arroll  county  for 
its  decision,  and  the  arguments  th«re  made 
were  the  same  as  those  made  In  this  court 
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In  the  case  now  before  n&  That  court  hdd, 
however,  that  deposits  were  not  taxable,  and 
no  appeal  was  taken  therefrom. 

The  statute  has) 'remained  the  same^  and 
since  that  time  no  farther  attempt  has  been 
made  to  tax  bank  deposits  except  In  some  In- 
stances, where  It  had  been  disclosed  In  the 
settlement  of  estates  In  the  orphans'  court  of 
Baltimore  dty  that  the  decedent  had  money 
on  deport  In  bonk,  the  dty  authorities,  with- 
out resistance,  yalned  and  assessed  th«  same 
for  taxation. 

In  Baltimore  t.  Johnson,  06  Md.  737, 64  Atl. 
64fl^  81  L.  B.  A.  668,  the  attempt  was  made 
to  value  and  assess,  for  taxable  purposes,  a 
seat  in  the  Baltimore  Stock  Exchange.  In 
speaking  of  the  effect  of  the  long  aoqules- 
cenoe  in  the  constnictl<Hi  of  the  statute,  by 
the  cUy's  taxing  authorities,  by  which  a 
seat  In  that  body  waa  not  hdA  taxable,  the 
court,  speaking  through  Chief  Judge  Boyd, 
said: 

"That  It  is  not  necessarily  conclusiye  of  ths 
question,  but  it  is  an  important  circnmstanee 
when  we  remember  that  tiie  langua^  now  ro- 
lled on  is  in  substance  the  same  that  has  been 
In  the  statutes  for  so  many  years.  The  value 
of  a  seat  may  change  from  year  to  year,  but  if 
it  is  property  now,  within  the  meaning  of  oar 
tax  laws,  it  has  been  doling  all  those  years. 
If  it  was,  not  only  have  the  owners  of  diooe 
seats  been  placed  in  a  position,  by  the  construc- 
tion put  on  the  law  by  the  tax  ofBcers.  by 
which  thMT  omitted  them  from  thdr  schedules 
«f  personal  property,  as  provided  for  in  section 
ITS  of  artide  81  (Oode  Pnb.  Gen.  Laws),  al- 
though each  swore  that  his  sdiednle  contained 
*a  trne,  foil  and  complete  list  of  all  real  and 
personal  iwoperty  hdd  or  belonging  to  me,'  etc., 
bat  the  tax  ofteers  themselves  have  failed  to 
discharge  tli^  duties.  Not  only  the  original 
assessors  were  required  to  add  any  property 
omitted  from  the  schedules,  but  the  api>eal  tax 
court  and  aaseesors  a]H>olnted  by  them  are  re- 
quired to  take  Biepm  to  place  unassessed  prop- 
•rty  on  the  books.  *  *  *  We  certainly  can 
assume  that  all  of  the  holders  of  audi  seats 
would  not  intentionally  have  violated  the  law  in 
making  up  thdr  scfaeduleB,  and  we  are  equally 
poritive  that  the  tax  <^cem  throughout  aU 
those  years  woold  not  have  willfully  failed  to 
disdianre  thdr  dutiea  •  •  •  During  these 
years  the  liCgialatnre  has  frequently  had  ques- 
tions of  taxation  before  it,  and  has  passed  many 
laws  in  relation  thereto.  •  •  •  And  although 
the  members  of  the  Legislature  and  the  dty 
and  state  tax  officers  may  be  presumed  to  know 
tiiat  these  seats  have  not  bem  assessed,  the 
Legislature  has  not  attempted,  in  terms,  to  have 
them  taxed,  and,  as  we  have  seen,  the  construc- 
tions placed  on  ths  tax  laws  dunng  this  great 
length  of  time  seems  to  have  been  that  they 
were  not  taxable^  It  was  said  in  Hays  v.  Rich- 
ardson, 1  Gill  &  J.  366k  in  speaking  of  the  con- 
struction of  a  statute:  "^is  contemporaneous 
unvaiTlng  construction  of  the  act  of  Assembly 
for  60  years  ought  not  to  be  disregarded,  but 
npion  the  most  Imperions  and  condusive 
grounds.'  See,  also,  Harrison  v.  State,  22  Md. 
468,  86  Am.  Dec.  688;  Stuart  v.  Laird,  1 
Crandi,  289,  2  L.  Ed.  116;  McPherwm  v. 
BladcMT,  146  C.  S.  1,  19  Sap.  Ot  3,  36  U  Ed. 
868.  When  therefore  the  language  of  the  stat- 
ute relied  on  is  not  now  more  con4>rehenave 
than  it  has  been  for  half  a  century,  and  the 
thing  sought  to  b«  taxed  has  been  in  existence 
during  all  that  time,  but  has  never  beoi  taxed, 
there  ought  to  be  some  valid  and  substantial 
reason  assigned  before  the  new  construction  of 
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ths    statute,    now    contended    tor,    should    be 
adopted." 

What  we  said  in  that  case  Is  particularly 
applicable  to  the  case  before  us. 

As  we  have  said,  bank  deposits,  with  the 
exception  above  mentioned,  have  never  been 
regarded  and  treated  as  taxable  under  the 
unvarying  construction  placed  upon  the  act 
of  1896  by  those  who  have  been  Intrusted 
with  its  enforcement. 

[1]  It  is  presumed  that  the  Legislatures, 
succeeding  the  passage  of  the  act,  not  only 
had  knowledge  of  the  fact  that  deposits  sndi 
as  the  one  before  us  were,  to  be  found  in 
the  many  banks  of  this  state,  but  that  they 
also  knew  of  the  construction  generally  plac- 
ed'upon  this  statute  that  sudi  deposits  were 
not  regarded  by  the  taxing  authorities  of 
the  state  as  taxable  thereunder  (Baltimore 
City  v.  Johnson,  supra) ;  nevertbdess  we  find 
no  amendments  to  the  statute  passed  more 
than  20  years  ago,  by  whldi  bank  deposits  are 
unanimously  brought  within  Its  provisions. 
This  any  one  of  the  Legislatures  that  have 
convened  since  its  passage  had  the  power  to 
do,  and  no  doubt  wquld  have  done  had  they 
thought  that  the  construction  placed  thereon 
was  inconslBtent  with  the  intention  of  the 
Legislature  that  passed  the  a<!t,  or  had  they 
wished  to  bring'  bank  deposits  unmistakably 
within  the  provisions  of  the  statute. 

[2]  Applying  the  prindples  announced  in 
Hays  V.  Rldtardson,  supra,  and  quoted  in 
Baltimore  Olty  v.  Johnson,  supra,  that  any 
unvarying  oonstrucdon  of  a  statute  for  sudi 
lapse  of  time  "ought  not  to  be  disregarded^ 
but  upon  the  most  imperious  grounds,"  we 
do  not  fed  warranted  or  Justified  in  placing 
up<Mi'  the  statute  a  construction  differing 
from  that  placed  thereon  by  the  taxing  au- 
thorities of  the  state. 

It  is  further  contended  by  the  a];n)dlant 
that,  should  we  hold  that  deceits  are  not 
taxable  under  section  214  of  artide  81,  then 
sudi  deposits  cannot  escape  taxation  under 
section  2  of  said  article,  because  of  the 
clause  therein  contained  that: 

"All  other  property  of  every  kind,  nature  and 
description  withm  this  state,  except  as  provided 
by  section  4,  shall  be  valued  and  ass(»sed  tve 
the  purpose  of  state,  county  and  munidpel 
taxation  to  the  respective  owners  thereof  in 
the  manner  prescribed  by  this  artide,"  etc 

[3,4]  nie  deposit  is  claimed  by  appellees 
to  be  m<Miey  and  by  the  appellants  to  be  an 
indebtedness.  If  It  b^  money.  It  Is  dearly 
not  taxable,  tmless  It  be  "the  proceeds  of  the 
sale  of  stock,  b<md8  or  other  prc^erty  dispos- 
ed of  for  the  purpose  of  evading  and  escap- 
ing taxation,"  and  that  Is  not  shown  in  this 
case.  Section  2  of  artide  81.  And  if  it  be 
an  Indebtedness  it  does  not  fall  within  the- 
clause  named,  as  it  is  not  pr(^>erty  'wlthln 
the  meaning  of  that  section,  to  be  valued 
and  assessed  iq  the  manner  therein  provid- 
ed. Discrimination  is  therdu  made  as  to 
debts  liable  to  taxation  thereunder,  and  it 
Is  evident  that  it  was  not  the  intention  ot 
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Uiat  statate  to  Impose  taxes  upon  every  kind 
of  debt  Buchanan  t.  Commissioners  of 
Tftlbot  County,  47  Md.  293. 

Fcr  these  reasons  and  those  already  stat- 
ed, the  order  of  the  court  below  will  be  af- 
firmed. 

Order  affirmed,  with  costs  to  the  appdlee. 


(tUHd.  es) 

MAYOR  AND  CITY  COUNCIl.  OF  BALTI- 
MORE V.  HCTZLBR  et  al.    (No.  23.) 

(Court  of  Appeals  of  Maryland.    May  3,  1918.) 

Appeal  from  Baltimore  City  Court;  Carroll  T, 
Bond,  Judge. 

Action  by  the  Mayor  and  City  Ctoundl  of  Bal- 
timore, a  municipal  corporation,  against  Ella  G. 
Hutzler,  Albert  David  Hutzlcr,  Jacob  H.  Hol- 
lander, and  Henry  Oppenheimer,  executors  of 
the  estate  of  David  Hutzler.  From  an  order 
af^rmlng  the  action  of  the  State  Tax  Commi»- 
Bion  vacating  and  annulling  an  assessment  made 
by  the  appeal  tax  court  of  Baltimore  city  for 
state  and  city  taxation,  the  Mayor  and  City 
Council  appeal.    Affirmed. 

Argued  before  BOYD.  O.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNBK,  STOCK- 
BRIDGE,  and  CONSTABtiE,  JJ. 

R.  Contee  Rose,  Asst  City  Sol.,  and  S.  S. 
Field,  City  Sol.,  both  of  Baltimore,  for  appellant. 
Charles  Markell,  of  Baltimore  (Haman,  Cook, 
Chestnut  &  Markell,  of  Baltimore,  on  the  brief), 
for  appellees  Ella  G.  Hutzler  and  others,  execu- 
tors. 

PATTISON,  J.  The  order  of  the  Baltimore 
city  court  affirming  the  action  of  the  State  Tax 
Commission  of  Maryland  vacating  and  annulling 
the  assessment  made  by  the  appeal  tax  court  of 
Baltimore  city  for  the  purposes  of  taxation  for 
the  years  1914  and  1915  upon  the  deposits  men- 
tioned in  the  records  will  be  affirmed,  for  the 
reasons  given  in  the  opinion  filed  in  the  case  of 
Mayor  and  City  Council  of  Baltimore  v.  Mary 
Gresham  Machen  and  Arthur  W.  Machen,  Jr., 
Executors,  104  Atl.  175^  No.  22  of  the  Janu- 
ary term  of  this  conrL 

Order  affirmed,  with  costs  to  the  appellees. 


<133  Md.  36) 

ADT  V.  JEJNICINS.    (No.  2.) 

(Court  of  Appeals  of  Maryland.    June  19,  1918. 
Motion  for  Rehearing  Denied  July  30,  1918.) 

1.  CoNTBACTS  <S=>261(1)— Rescission. 

When  one  party  makes  a  substantial  breach 
of  contract  the  other  may  rescind  or  refuse  to 
perform  and  sue  for  his  damages. 

2.  CoNTBACTS    (3=3321(1)— Bbeach— Remedies. 

A  breach  of  but  one  of  the  subsidiary  provi- 
sions or  promises  of  a-  contract  will  not,  as  a 
rule,  relieve  the  other  party  from  such  further 
performance  as  may  be  due  from  him  under  the 
-contract,  and  he  ia  left  to  his  remedy  by  an  ac- 
tion for  compensation  in  damages. 

3.  Sales  <©=!)8— Breach— Rioht  to  Rescind. 

Where  plaintiff  purchased  goods  to  be  canned 
and  labeled  with  his  name,  agreeing  to  deliver 
the  labels  by  a  certain  date,  but  the  goods  were 
not  packed  before  such  date  and  were  never  de- 
livered, the  mere  fact  that  he  failed  to  send  'the 
labels  by  such  date  did  not  constitute  such 
breach  as  warranted  rescission  by  the  other, 
especially  where  plaintiff  wrote,  asking  when  he 
should  send  the  labels,  and  received  no  reply. 


4.  Stxcific  Pbbfobmance  ®=a120— Evidence 

— ADjaSSIBILITY. 

A  letter,  confirming  a  sale  and  purchase  of 
canned  goods  embodying  the  terms  of  the  con- 
tract and  referred  to  in  the  'bill  for  spedfic  per- 
formance, is  admissible  in  evidence. 

5.  Customs    and    Usaqes   ®=3l5(l)— Requi- 
sites. 

In  hill  for  specific  performance  of  contract 
to  sell  and  deliver  canned  goods,  binding  plain- 
tiff to  furnish  labels  by  a  certain  date,  offer  to 
Introduce  evidence  as  to  the  custom  among  bro- 
kers in  the  vicinity  concerning  delivery  of  labels 
was  properly  excluded. 

Appeal  from  Olrcalt  Onrt,. Harford  Coun- 
ty; Wm.  H,  Harlan,  Judge. 

"To  be  officially  reported." 

Bill  by  Samuel  J.  Ady  against  Frank  B. 
Jenkins.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOiE, 
THOMAS,  UHNBR,  STOCKBRIDGB,  and 
CONSTABLE,  JJ. 

Harry  S.  Carver,  of  Bel  Air,  and  Edward 
H.  Burke,  of  Towscm,  for  appellant  John 
L.  G.  Lee,  of  Baltimore,  for  appellee. 

BRISCOB,  J.  This  Is  an  application  by  a 
bill  In  equl^  for  an  injunction  and  for  the 
specific  performance  of  a  contract  for  the 
sale  of  a  pack  of  canned  com  for  the  season 
of  1917,  known  as  "Hyde's  Egyptian  Corn." 
The  Injunction  was  granted,  and  the  defend- 
ant was  decreed  to  specifically  perform  the 
contract  and  to  deliver  the  com,  according 
to  the  contract  From  this  decree,  the  de- 
fendant has  taken  an  appeal. 

The  contract  between  the  parties  is  In 
writing  and  is  evidenced  by  the  following 
letter: 

"Hyde,  P.  C,  Md.,  S/29/1917. 

"Saml.  J.  Ady,  Esq.,  Sharon,  Md.  Conarming 
my  teleph(Mie  conversation  of  last  night  regard- 
ing your  offer  of  March  21st  that  you  will  pad: 
for  me  all  your  packing  of  this  season,  1917, 
except  1,000  cases  for  your  own  requirement. 
The  price  to  me  is  1.80  per  dozen  1  o.  b.  Shar- 
on, shii»nent  to  be  made  as  soon  as  ready.  La- 
bels to  be  in  your  place  or  shipped  by  Aug. 
1st.  Payment  to  be  made  in  10  days  &  bill  of 
lading  furnishing  with  each  shipm^it  with  usu- 
al discount  for  cash.  Kindly  acknowledge  this 
by  return  mail.  The  maximum  amount  of  your 
pack  for  my  brand  not  to  exceed  S^OOO  cases. 
"Yours  truly,  Frank  R  Jenkins." 

This  letter  was  mailed  to  and  received  by 
the  defendant,  and  it  is  admitted  that  the 
contract  was  accq)ted  by  him. 

The  defense  of  the  appellant  rests  on  two 
grounds:  First,  that  the  failure  of  the  ap- 
pellee to  deliver  or  ship  the  labels  by  the  1st 
of  August  was  a  sufficient  reason  for  him  to 
rescind  the  contract;  and,  second,  that  the 
appellant  did  not  use  the  seed  com  stated  in 
the  bill.  On  the  other  hand,  while  it  is  ad- 
mitted that  the  labels  were  not  shipped  to 
the  appellant  by  the  1st  of  August  1917,  It 
is  contended  that  this  failure  to  deliver  was 
not  such  a  breach  of  the  contract,  under  the 
facts  of  the  case,  as  to  give  the  appellant  a 
right  to  rescind  the  contract 

[1  ]  The  law  is  well  settled  that  when  there 
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has  been  a  sabstantial  breach  of  a  contract, 
the  other  party  has  a  right  to  rescind  the 
contract  or  to  refuse  to  perform  his  part,  and 
sue  for  damages.  Koch  v.  Wimbrow,  111  Md. 
22,  73  Atl.  896 ;  Anvil  Mining  Co.  v.  Humble, 
168  IT.  S.  540,  14  Sup.  Ct  876,  38  L.  Ed.  814. 
In  Brantly  on  Contracts,  page  415,  It  Is  said: 
"It  is  not,  Iiowever,  every  breach  of  contract, 
or  failure  exactly  to  perform,  whidi  justifies  a 
resdsEdon.  If  the  piomise  which  is  broken  is 
subsidiary,  that  is,  one  which  does  not  go  to 
the  root  of  the  matter,  defeating  the  object  of  the 
contract,  and  where  the  breach  oan  well  be 
compensated  by  damages,  the  other  party  cannot 
rescind  for  this  reason." 

In  6  B.  O.  L.  pp.  925,  926,  under  title.  Con- 
tracts, the  rules  of  law  upon  this  subject 
and  the  authorities  In  support  thereof  are 
collected  and  stated  at  length.  In  section 
3U  it  is  said: 

"It  is  not  every  partial  failure  to  comptly  with 
the  terms  of  a  contract  by  one  party  which  will 
entitle  the  other  party  to  abandon  the  contract 
at  once.  For  partial  derelictions  and  nonper- 
formance in  matters  not  necessarily  of  first  im- 
portance to  the  accomplishment  of  the  object 
of  the  contract  the  jxarty  injured  must  seek  his 
remedy  upon  the  stipulations  of  the  contract 
itself.  Before  partial  failure  of  performance 
of  one  party  will  give  the  other  the  right  of  re- 
scission, the  act  failed  to  be  performed  must  go 
to  the  root  of  the  contract,  or  the  failure  to 
perform  the  contract  must  be  in  respect  to  mat- 
ters which  would  render  the  performance-  of  the 
rest  a  thing  different  in  substance  from  that 
which  was  contracted  for." 

[2]  A  breach  of  but  one  of  the  subsidiary 
provisions  or  promises  of  a  contract  will 
not,  as  a  rule,  relieve  the  other  party  from 
such  further  performance  as  may  be  due 
from  him  under  the  contract,  and  he  is  left 
to  his  remedy  by  an  action  for  compensation 
In  damages.  Braiitly  on  Contracts,  415,  439, 
300,  401;  6  R.  0.  l>.  i!  312,  313,  pp.  927,  928. 

[3]  While,  as  a  general  rule.  In  mercan- 
tile contracts  stipulations  as  to  time  are  re- 
garded as  essential,  we  cannot  hold,  under 
the  facts  of  this  case,  that  the  failure  of  the 
plaintiff  to  deliver  the  labels  by  the  1st  of 
August  was  such  a  breach  of  the  contract  as 
to  justify  the  defendant  in  rescinding  and 
abandoning  the  contract.  An  examination  of 
the  evidence  will  show  that  time  could  not 
have  been  regarded  as  such  a  substantial 
part  of  the  contract,  or  one  of  its  essential 
terms,  as  to  bring  this  case  within  the  au- 
thorities relied  upon  by  the  appellant,  'and 
to  have  justified  the  defendant  in  refusing 
to  perform  bis  part  of  the  contract.  The 
plaintiff  testified  that  be  wrote  several  let- 
ters to  the  defendant,  one  in  July,  1917,  and 
one  in  August,  1917,  requesting  him  to  ad- 
vise the  plaintiff  when  he  would  begin  pack- 
ing com  and  how  many  labels  he  required 
to  be  sent,  but  that  he  received  no  reply  to 
either  letter,  and  no  application  at  any  time 
for  labels;  that  on  or  about  the  27th  of 
September,  1917,  he  visited  the  defendant 
at  his  canning  house  near  Sharon,  in  Har- 
ford county,  and  made  Inquiry  as  to  the 
pack,  and  that  he  was  told  by  the  defendant 
that  he  would  pack  4,500  cases  of  the  com. 


but  to  his  surprise-  was  Informed  that  he 
would  not  deliver  the  3,500  cases  as  agreed 
upon,  and  that  he  was  about  to  sell  the  pack 
elsewhere,  and  that  he  would  not  deliver 
the  pack  to  the  plalntlfl";  that  he  informed 
the  defendant  that  he  had  sold  the  goods  to 
others,  ^nd  that  canned  goods  had  increased 
considerably  In  price  since  the  contract  was 
made  in  Majch,  1917.  While  the  defendant 
denied  he  had  received  the  letter  of  July, 
1917,  and  gave  no  reason  why  he  had  not  re- 
plied to  the  letters,  he  admitted  that  he  could 
not  have  used  the  labels,  on  the  1st  of  Au- 
gust, 1917,  even  if  they  had  been  delivered 
on  or  before  that  date.  He  also  admitted 
that  he  packed  only  900  cases  in  August,  and 
that  he  had  three  or  four  bunches  of  labels 
left  over  for  the  previous  year,  which  he 
could  have  used.  The  labels  for  the  year 
1916,  under  a  similar  contract  between  the 
parties,  had  not  been  furnished  or  delivered 
untU  October  and  November  of  that  year. 
The  labels,  it  appears,  were  to  be  pasted  on 
the  cans  after  the  com  had  been  packed  In 
them,  cooked,  and  cooled ;  and,  so  far  as  the 
packing  operations  were  concerned,  that 
could  have  been  done  at  any  time  even  after 
the  close  of  the  season,  as  it  had  been  done, 
under  ^milar  contracts,  for  previous  years, 
with  the  defendant  As  stated  by  the  court 
below  in  Its  opinion.  If  the  defendant  was 
now  allowed  to  repudiate  the  contract,  the 
result  would  be  that  he  would  make  some 
70  cents  a  dozen  additional  profit  on  the 
goods,  while  the  plalntlfl;  would  be  obliged. 
If  he  In  any  way  could  find  the  special  qual- 
ity of  goods  he  had  sold,  to  go  Into  the 
market  and  buy  at  an  advance  of  probably 
70  cents  a  dozen.  It  has  been  frequently 
held  by  this  court  that  where  time  is  not  of 
the  essmce  of  the  contract,  a  mere  failure 
to  perform  within  the  i)erlod  specified  will 
not  avoid  or  Justify  the  rescission  of  a  con-- 
tract.  Scarlett  v.  Stein,  40  Md.  528;  Balti- 
more V.  Raymo,  68  Md.  560,  13  Atl.  383.  It 
is  clear,  we  think,  that  the  contract  in  this 
case  is  of  a  nature  that  a  court  of  equity 
shotild  specifically  enforce,  and  that  the 
court  below  was  clearly  right  in  so  directing 
and  in  granting  an  injunction  in  Its  decree 
of  the  20th  of  October,  1917.  Sullivan  v. 
Tuck,  1  Md.  Ch.  69;  Fardy  v.  Williams,  38 
Md.  502;  Eq.  Gas  li.  Co.  v.  Balto.  Tar  Co., 
63  Md.  285;  Neal  v.  Parker,  98  Md.  266,  67 
Atl.  213;   Brantly  on  Contracts,  p.  252. 

There  was  no  reversible  error,  in  the  rul- 
ing of  the  court,  upon  exceptions  to  testi- 
mony, set  out  in  the  record. 

[4]  The  admission  of  the  letter  which  con- 
tained the  terms  of  the  contract  was  entire- 
ly proper.  It  was  the  real  contract  between 
the  parties,  and  was  referred  to  in  the  bill 
of  complaint  "as  the  contract  which  was 
reduced  to  writing  in  a  letter  from  the 
plaintiff  to  the  defendant,  which  was  mailed 
to  and  received  by  the  defendant,  and  the 
said  contract  was  accepted  by  the  defend- 
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aat"  It  was  tbe  basis  oi  the  suit,  made 
a  part  of  the  bill,  and  was  clearly  admissi- 
ble In  evidence. 

[5]  As  the  case  Is  now  presented,  it  is 
quite  certain  that  the  proffer  to  Introduce 
evidence  as  to  the  custom  among  brokers, 
In  Bel  Air,  as  to  the  delivery  of  labels,  was 
properly  excluded  by  the  court,  and  there 
was  no  error  In  this  ruling.  Foley  v.  Wm. 
Mason  &  Son,  6  Md.  37;  Glbney  t.  Onrtls,  61 
Md.  192;  Balto.  Baseball  v.  Pickett,  78  Md. 
386,  28  AtL  279,  22  U  B,  A.  690,  44  Am.  Bt 
Bep.  304. 

For  the  reasons  we  have  glren,  the  de- 
cree of  the  court  below  will  be  affirmed. 

Decree  affirmed,  with  costs. 

(UJ  Ml  442)  *— ■ 

OREAGHAN  «t  aL   v.   MAYOR,   BTO.,   OF 
BALTIMORE  et  al.    (No.  25.) 

(Court  of  Appeals  of  Maryland.    April  8, 1918.) 

1.  Injunction    ®=>S6(2)  —  Entobokubnt    of 
Obdinance. 

Enforcement  of  a  void  ordinance  may  be 
enjoined  at  the  instance  of  a  party  whose  inter- 
ests will  be  injuriously  affected  by  its  execution. 

2.  Statutes    €=364(1) — ^Pabtiai^   Invalidity. 

A  statute  may  be  valid  in  part  and  void  in 
part,  even  where  the  two  parts  are  contained 
in  the  same  section,  provided  that  the  vaUd  part 
is  independent  of  and  severable  from  that  which 
is  void. 

3.  MUNICIPAI.    COBPOBATIONB    «=»111(4)— OB-- 
DINANCE»— PaETIAL  iNVAUniTT. 

A  dty  ordinance  may  be  valid  in  part  and 
vMd  in  part,  even  where  the  two  parts  are  con- 
tained in  the  same  Bection,  provided  tliat  the 
valid  part  is  independent  of  and  severable  from 
that  which  is  void. 

4.  Injunction  4=>118(4)  —  Bntoboekknt  of 

OBDINANOE — P1.EADINO. 

Where  ordinance  enforcement  of  wliich  is 
sought  to  be  enloined  as  unconstitutional  con- 
tains manv  provisions,  and  is  amendment  of  ar- 
ticle of  City  Code,  containing  numerous  other 
provisionB  on  same  subject-matter,  plaintiff  must 
point  out  provisions  aaimed  to  be  unconstitu- 
'  tional,  showing  his  interest  would  be  injuriously 
affected. 

6.  Food  «=>1— Obdinancb  Rbqulating  Pbo- 
DuoTioN  of  M11.K  — Authoutt  OF  Matob 

AND  COUNCII.. 

Under  Baltimore  City  Charter  (Acts  1898, 
c  123)  the  mayor  and  d^  council  had  authority 
to  pass  Ordinance  No.  202  of  1917,  regulating 
the  production  and  distribution  ot  milk  and  milk 
products  in  the  interests  of  deanlineas  and 
health. 

e.  CoNsnTUTioNAi.  Law  d=>278(4)— Regula- 
tion  and  DiSTBiBunoN   OF  Milk  — Dub 
Pbocesb 
Ordinance  No.  262  of  1917  of  city  of  Balti- 
more, regulating  the  production  and  distribution 
of  milk  and  milk  products  in  tbe  interests  of 
cleanliness  and  health,  is  not  unconstitutional 
as  depriving  milk  dealers  of  their  property  with- 
out due  process  of  law. 

7.  Food  «=3l— Regulation  and  Distbibu- 
TiON  OF  Milk— Validitt. 

Ordinance  No.  262  of  1917  of  cit?  of  Balti- 
more, regulating  the  production  and  distribution 
of  milk,  held  not  invalid. 
&  Food  «=>1— Distbibution  of  Milk— Va- 
lidity OF  Obdinance. 

Such  ordinance  is  not  invalid  as  attempting 
to  confer  on  the  commissioner  of  health  unlimit- 


ed discretion  in  granting,  refusing,  and  revok- 
ing permits  to  and  of  miU  dealers. 

9.  CoNanrunoNAL  Law  «=»309(1)  —  Distbi- 
BunoN  OF  Milk— Vauditt  of  Obdinanob— 
NonoB. 

Ordinance  Na  262  of  1917  ot  dty  of  Balti- 
more, regulating  production  and  distribution  ot 
milk  and  milk  products,  is  not  invalid  as  fail- 
ing to  provide  for  proper  notice  and  hearing 
before  oommiadoner  of  bcfdth  as  to  issuance  or 
revocation  of  milk  dealers'  permits^ 

10.  Constitutional  Law  «=3316— Distbibo- 
TioN  of  Milk— Obdinancb— Dob  Pbooess. 

Ordinance  No.  2^  of  1917  of  dty  of  Balti- 
more, regulating  prodnctioa  and  distribution  of 
milk  and  milk  products,  is  not  invalid  as  failing 
to  provide  an  appeal  from  exercise  of  discretion 
of  commissioner  of  health. 

11.  Constitutional  Law  ^=»62— Distbibu- 
TioN  OF  Milk— Delegation  of  Lxgislatitb 

Ordinance  No.  262  of  1917  of  the  dty  of 
Baltimore,  regulating  distribution  ot  milk  in 
interest  of  health,  is  not  invalid  as  attempting 
to  ddegate  legislative  power  to  conunisdoner  «c 
health  in  that  it  attempts  to  empower  liim  to 
make  regulations  for  sale  of  milk,  etc. 

12.  Injunction  «=>85(2)— Obdinancb— Impos- 
sibility OF  COMPLIANCB— WAB  CONDITIONS. 

Because  milk  producers  and  distributois, 
owing  to  war  conditions,  have  not  been  able,  in 
the  months  allowed  by  a  dt7  ordinance,  to 
make  the  changes  in  dairies  and  farms  required 
by  it,  is  no  ground  for  holding  unreasonable  or 
enjoining  enforcement  of  ordinance  deemed  nec- 
essary for  disctiarge  of  dty'a  duty  to  preserve 
public  health. 

Appeal  from  CSrcolt  Court  of  Baltimore 
City;   H.  Arthur  Stump,  Judge. 

Suit  by  Thomas  J.  Crea^an  and  Samuel 
G.  Imwold  against  the  Mayor  and  City  Coun- 
cil of  Baltimore  and  John  D.  Blake,  Commis- 
sioner of  Health.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeal.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOBl 
THOM1A.S,  PAmSON,  URNER,  ^TOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Isaac  Lobe  Straus,  of  Baltimore^  for  appel- 
lants. Alexander  Preston,  Deputy  CUy  SoL, 
of  Baltimore  (S.  S.  Field,  City  SoL,  of  Baltl- 
morev  on  the  brief),  for  aroellees. 

THOMAS,  J.  This  appeal  is  from  a  de- 
cree of  the  drcnlt  court  of  Baltimore  dty 
sustaining  a  demurrer  to  and  dismissing  the 
bill  of  complaint  filed  by  the  appellants 
against  the  mayor  and  dty  council  of  Balti- 
more and  John  D.  Blake,  commissi <mer  oC 
health,  to  have  Ordinance  Na  262  of  the  may- 
or and  dty  council  of  Baltimore  declared 
null  and  void,  and  for  an  Injunction  restrain- 
ing the  enforcement  of  the  same. 

The  bill  alleges: 

That  the  plaintiff  Thomas  J.  (keaghaa  was 
a  resident  and  taxpayer  of  Baltimore  dty,  and 
at  the  time  of  the  filing  of  tbe  bill,  and  for  28 
years  prior  thereto,  was  engaged  in  the  retail 
milk  and  dairy  tnisinea  in  Baltimore  dty, 
during  all  of  which  time  he  had  conducted  the 
business  in  a  proper  and  sanitary  manner,  and 
had  delivered  to  his  customers  healthy  milk  and 
dairy  products;  tliat  the  plaintiff  Samuel  G. 
Imwold  was  a  resident  and  taxpayer  of  Balti- 
more county,  and  owned  and  operated  a  dairy 
farm  in  that  county,  having  in  his  herd  about 
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100  COW&  and  at  the  time  of  the  filing  of  the 
bill  milkiDg  60  cows;  that  he  retailed  loose 
milk,  the  product  of  his  own  herd  and  the  herds 
of  others;  that  he  maintained  his  herd  in  a 
healthy  and  sanitary  condition,  "and  that  the 
herds  of  the  others  from  whom  he  produces 
milk"  were  likewise  kept  in  a  healthy  and  san- 
itary condition;  that  his  plant  in  Baltimore 
county,  wUdi  was  of  great  value,  had  been  in- 
spected by  dty  inspectors  and  state  Inspectors; 
that  he  had  never  had  any  "trouble  under  such 
inspection";  "that  for  28  years  past  he  has 
retailed  milk  to  the  consumers  in  Baltimore 
city  from  the  chum,  properly  iced,  of  high 
grade,  healthy,  and  fit  for  human  consumption; 
that  all  of  the  assistants  at  said  dairy  farm 
and  engaged  in  delivery  of  the  product  thereof 
are  also  kept  in  a  clean,  healthy,  and  sanitary 
condition." 

The  bill  further  alleges: 

That  on  the  1st  day  of  June,  1917,  the  mayor 
and  ci^  councU  of  Baltimore  passed  an  ordi- 
nance, known  as  Ordinance  No.  262,  which  pro- 
vided, in  section  6,  that  it  should  take  effect 
five  months  after  the  date  of  its  passage;  that 
there  was  no  statute  of  the  state  authorizing 
the  ordinance,  and  that  the  same  is  "anconsti- 
tntional  and  in  contravention  of  the  twenty- 
third  paragraph  of  the  Bill  of  Rights  of  the 
state  of  Maryland  and  the  Fourteenth  Amend- 
ment of  the  Conetitntion  of  the  United  States, 
in  that  it  deprives  citizens  of  Baltimore  dty 
and  nonresidents  of  Baltimore  ci^«  of  their 
property  without  due  'Process  of  law',  and  with- 
out any  warrant  or  authority  whatsoever,  and 
interferes  with  their  personal  liberties";  that 
"many  portions  of  said  ordinance  are  void  in 
that  it  attempts  to  empower  said  commiwioner 
of  health  to  use  unlimited  and  nobounded  dis- 
cretion in  granting  or  refusing  or  revoking  per- 
mits therein  provided  for,  and  does  not  under- 
take to  provide  any  general  rales  or  regulations 
limitin«  the  exercise  of  said  discretion";  that 
it  "fails  to  provide  for  proper  notice  and  hear- 
ing or  appeal  from  the  results  of  the  exercise 
of  such  discretion  as  therein  {urovided  to  any 
properly  ccmstituted  Judicial  tribunal,  so  that 
the  i^owers  attempted  to  be  granted  to  said  com- 
missioner of  healUi  may  be  exercised  in  a  whim- 
sical, capricious,  ignorant,  fraudulent,  or  dis- 
honest manner  without  any  opportunity  to  your 
orators  («  either  of  them  for  an  appeal  from  or 
a  correction  of  such  action  on  the  part  of  such 
commissioner  of  health";  "that  such  regula- 
tions as  are  prescribed  by  said  ordinance  are 
arbitrary,  unreasonable,  unfair,  unjust,  and  the 
iwovisions  thereof  provide  for  the  exercise  of 
the  will  or  discretion  of  a  municipal  officer  un- 
restrained by  any  prescribed  general  rule  of 
law,  placing  him  in  a  position  where  he  may 
give  permits  to  some  and  refuse  permits  to  oth- 
ers under  ttie  same  conditions,  and  permit  such 
citizens  as  he  may  like  to  conduct  their  lawful 
business  and  prevent  others  from  so  conducting 
their  lawful  business  to  the  great  hurt  and  det- 
riment of  such  others,  to  uieir  ruin  and  the 
confiscation  of  their  property";  that  Uie  "or- 
dinance attempts  to  delegate  legislative  power 
to  the  commissioner  of  health,  in  that  it  at- 
tempts to  empower  him  to  make  regulations  for 
the  sale  of  milk  or  cream  below  the  require- 
ments for  standard  milk  pasteurised  and  stand- 
ard cream  pasteurized,  for  sterilization  of  milk, 
for  standardization  or  adjustment  of  milk,  for 
the  requirement  for  the  production  of  the  afore- 
said grades  of  milk,  for  tne  production,  pasteuri- 
sation, and  handling  of  all  milk,  skimmed  milk, 
or  cream  held,  kept,  or  offered  for  sale,  sold  or 
delivered  for  consumption  in.  the  city  of  Bal- 
timore, or  used  for  the  manufacture  of  ice 
cream  or  butter,  buttermilk,  or  other  fermented 
milks,  whey,  or  curd  in  the  city  of  Baltimore, 
for  the  increasing  of  temperature  for  pasteur- 
ization, for  the  application  of  the  tuoerculin 
test,  for  the  making  of  the  grades  of  milk  es- 


tablished or  attempted  to  be  established  by 
said  ordinance,  for  excusing  from  compliance 
with  the  expressed  terms  of  said  ordinance,  for 
the  naming  of  the  ccmditions  under  which  se- 
lected milk  pasteurized  or  selected  cream  pas- 
teurized may  be  sold  in  Baltimore  city,  for  ex- 
cusing compliance  otherwise  necessaijr  under 
rule  5,  section  SOB  of  said  ordinance,  for  keep» 
ing,  offering  for  sale,  selling,  delivering,  or  us- 
ing in  the  city  of  Baltimore  milk  or  cream  be- 
low standard  milk  or  cream,  for  discoloring  or 
denaturing  milk  or  cream,  for  keeping  milk  at 
a  higher  temperature  than  otherwise  by  said 
ordinance  allowed,  for  inspecting  or  investigat- 
ing the  herd,  the  farm,  and  its  equipment  of 
the  producer  outude  of  Baltimore  city  and  the 
jurisdiction  of  the  defendants  and  each  of  them, 
for  producing,  handling,  selling,  or  distributing 
raw  mUk  and  cream,  for  removing  infected  cat- 
tle from  herds  outside  of  Baltimore  city,  for 
regulating  and  fixing  the  character  and  equip- 
ment of  the  farm  for  the  (production  of  raw 
milk  outside  of  Baltimore  city,  for  dedaring 
the  conditions  under  which  any  condensed  milk, 
condensed  cream,  evaporated  milk,  evaporated 
cream,  or  other  milk  or  cream  products  may  be 
sold  in  Baltimore  city,  and,  generally,  to  trans- 
act many  other  things  witlwut  legislative  as- 
sent"; that  the  "enforcement  of  the  powers  thus 
attempted  to  be  conferred  upon  tne  commis- 
sioner of  health  will  unequally  affect  the  rights 
of  your  orators  and  of  other  persons  engaged 
in  like  trade  or  business  *  •  •  and  cause 
other  irreparaUe  damage,"  and  "that  all  and 
each  of  said  powers  so  attempted  to  be  con- 
ferred are  ultra  vires";  "that,  although  the 
respective  husiness  of  your  orators,  as  afore- 
said, are  not  now  and  never  have  been  nuisanc- 
es in  fact  or  in  law,  n.evertheless,  under  the 
terms  of  said  ordinance,  they  may  be  so  declar- 
ed by  the  mere  dictum  of  said  commissioner 
of  health,  and  your  orators  ma^  be  deprived  of 
their  business  and  means  of  livelihood ;"  that 
the  ordinance,  if  enforced,  will  forbid  the  en- 
trance of  perfectly  dean  and  healthy  milk  into 
the  city  of  Baltimore,  "except  at  the  pleasure 
of  the  commissioner  of  health";  that  under  the 
provisions  of  the  ordinance  it  will  take  effect 
on  the  Ist  day  of  November,  1917,  and  that  the 
defendants  had  given  notice  to  the  plaintiffs 
and  others  that  the  ordinance  would  be  en- 
forced at  that  time:  that  the  enforcement  of 
the  ordinance  would  be  ruinous  to  the  estab- 
lished business  of  the  plaintiffs  and  each  of 
them,  and  of  the  milk  business  of  the  majority 
of  milk  dealers  in  Baltimore  dty,  and  the  dam- 
ages arising  from  such  enforcement  would  be 
irreparable;  and  that,  "owing  to  war  condi- 
tions," and  the  scarcity  of  labor  and  metal, 
it  had  been  impossible  ever  since  the  passage 
of  the  ordinance  to  make  such  "changes  in  the 
plants  of  dairies  operating  in  Baltimore  dty 
and  in  milk-producing  farms  and  plants  as  are 
necessary  in  order  to  comply  with  its  provi- 
sions." 

The  Mil  then  prayed  that  the  ordinance  re- 
ferred to,  "and  each  and  every  part  thereof," 
he  declared  null  and  void,  and  tbat  the  de- 
fendants be  enjoined  from  enforcing  or  at- 
tempting to  enforce  it 

The  ordinance,  which  was  filed  as  an  ex- 
hibit with  the  bill.  Is  entitled: 

"An  ordinance  to  repeal  sections  56A,  56A, 
56B,  and  69  of  article  14  of  the  Baltimore 
City  Code  of  1906,  title  'Health,'  subtitle  'Food, 
Food  Products  and  Milk,'  as  amended  by  Or- 
dinance 103,  a;^roved  May  6,  1908,  and  to  re- 
ordain  said  sections  with  amendments,  and  tq 
add  twelve  new  sections  to  said  article,  to  be 
designated  sections  5SB,  59A,  59B,  68C.  69D, 
59B.  59F,  69G,  58H,  591,  59J  and  69K;  and 
to  further  regulate  the  production,  manufac- 
ture, handling,  sale  and  distribution  of  miUc 
and  cream  products  in  Baltimore  dty." 
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Notwithstanding  the  ordinance  Itself  covers 
more  than  26  printed  pages,  and  Is  an  amend- 
ment of  and  an  addition  to  article  14  of  the 
Baltimore  City  Code  of  1906,  as  amended  by 
Ordinance  103  of  May  6,  1908,  containing 
many  otiier  provisions  dealing  with  the  same 
siAJect-mattei*.  tbe  plaintiffs  nowbere  in 
their  bill  refer  to  the  particular  section  or 
sections  of  the  ordinance  claimed  to  be  open 
to  tbe  objections  urged  against  It,  and  the 
enforcement  of  which  would  operate  to  their 
injury.  Nor  have  counsel  for  the  appellants, 
in  their  brief,  pointed  out  the  particular  sec- 
tions, or  provisions  thereof,  falling  within 
the  condemnation  of  the  rules  for  which  they 
contend. 

[1-4]  WhUe  the  enforcement  of  a  void  or- 
dinance may  be  enjoined  at  the  Instance  of 
a  party  whose  Interests  will  be  Injuriously 
affected  by  Its  execution  (Page  v.  Balto.,  34 
Md.  558 ;  Deems  v.  M.  &  a  C.  of  Balto.,  80 
Md.  164,  30  Atl.  648,  26  L.  K.  A.  641,  45  Am. 
St.  Rep.  339),  the  well-established  rule  in 
this  state  is  that  a  statute  may  be  valid  in 
part  and  void  In  part,  even  where  the  two 
parts  are  contained  in  the  same  sectlcm,  "pro- 
vided that  the  valid  part  is  Independent  of, 
and  severable  from,  that  which  is  void." 
Steenken  v.  State,  88  Md.  706,  42  Atl.  212; 
Welch  V.  Coglan,  126  Md.  1,  94  Aa  384.  And 
the  same  rule  applies  to  ordinances.  Field 
V.  Malster,  88  Md.  691,  41  Ati.  108T.  As  we 
have  said,  the  bill  alleges  that  "many  por- 
tions of  said  ordinance  are  void,"  without 
specifying  the  particular  provisions  or  sec- 
tions objected  to,  whUe  tbe  prayer  of  the 
bill  is  that  the  "ordinance  and  each  and  ev- 
ery part  thereof"  be  declared  null  and  void. 
Where  an  ordinance  contains  many  sections 
and  provisions,  and  is  an  amendment  of  and 
an  addition  to  an  article  of  the  Code  con- 
taining numerous  other  sections  and  provl- 
sicms  dealing  with  the  same  subject-matter, 
In  connection  with  which  the  ordinance  must 
be  construed,  good  pleading  would  at  least 
require  the  plaintiff  to  point  out  the  sections 
and  provisions  claimed  to  be  unconstitution- 
al, with  sufficl^it  averments  to  show  that 
his  Interests  would  be  Injuriously  affected  by 
their  enforcement 

The  main  objections  urged  against  the  or- 
dinance In  question,  as  gathered  from  the 
very  general  allegatlcms  of  the  bill,  are:  (1) 
That  the  mayor  and  city  council  of  Balti- 
more had  no  authority  to  pass  it ;  (2)  that  It  Is 
unconstitutional  in  that  It  deqprives  the  plain- 
tiffs of  their  property  without  due  process 
of  law ;  (3)  that  It  attempts  to  confer  upon 
the  commissioner  of  health  unlimited  discre- 
tion in  granting,  refusing,  and  revoking  per- 
mits therein  provided  for ;  (4)  that  It  fails  to 
provide-  "for  proper  notice  and  hearing  or 
appeal  from  the  results  of  the  exercise  of 
"such  discretion";  (5)  that  it  attempts  to  del- 
^ate  legislative  power  to  the  commissioner 
of  health  "in  that  it  attempts  to  empower 
him  to  make  regulations  for  the  sale  of 
mUk,"  etc. 


[6]  1.  The  Baltimore  city  charter  (Acts  of 
1898,  c.  123)  expressly  authorizes  the  mayor 
and  city  council  of  Baltimore  "to  provide  by 
ordinance  for  the  proper  Inspection  of  milk 
or  any  and  all  other  food  products  offered  for 
sale  in  the  dty  of  Baltimore  or  intended  for 
consumption  therein,"  and  further  declares 
that  the  city  shall  "have  and  exercise  with- 
in the  limits  of  the  city  of  Baltimore  aU  the 
power  commonly  known  as  the  police  power 
to  the  same  extent  as  the  state  has  or  could 
exercise  said  power  within  said  limits."  The 
ordinance  In  question  was  passed  In  the  exer- 
cise of  the  police  power  thus  expressly  con- 
ferred upon  the  mayor  and  dty  council,  and 
cannot,  therefore,  be  said  to  be  without  legis- 
lative sanction  and  authority.  Deems  v. 
Balto.,  supra. 

[6-11]  2.  All  of  the  other  objections,  as  we 
have  entanerated  them  above,  are  fully  cov- 
ered and  disposed  of  by  the  decisions  of  this 
court 

In  the  case  of  Boebm  t.  Balto.,  61  Md. 
259,  Judge  Miller,  E^peaking  for  the  courti 
said: 

"Under  the  power  'to  pass  ordinances  to  pre- 
serve the,  health  of  the  city,  to  prevent  and  re- 
move nuisances,  and  to  prevent  the  introduction 
of  contagious  diseases,'  the  mayor  and  city 
conndl  of  Baltimore  enacted,  among  others, 
two  ordinances.  ♦  *  ♦  By  the  first  of  these 
ordinances  it  is  provided  that  no  person  shaU 
remove  the  contents  of  any  privy,  well,  or  sink, 
within  the  limits  of  the  city,  without  having 
first  obtained  a  license  so  to  do,  and  every  per- 
son who  may  obtain  such  license  'shall  be  con- 
sidered as  subject  to  the  orders  of  the  board  of 
health  in  all  matters  relating  to  the  opening 
and  cleaning  of  privies  or  vaults,  time  and  man- 
ner of  removal,  and  the  presentation  of  stads- 
tics  connected  with  the  deanlng  of  privies,  as 
also  the  place  or  places  to  which  night  soil  may 
be  removed,  and  for  any  refusal  or  neglect  to 
obey  the  orders  of  the  board  of  health  as  herein 
provided  it  shall  be  the  duty  of  the  comptr^er, 
upon  the  written  request  of  the  commissioner 
of  health,  to  revoke  the  license  of  the  person  or 
persons  so  refusing  or  neglecting  to  obey.'  By 
the  second  it  is  enacted  that  every  person  desir- 
ing such  license  shall  make  a  written  application 
therefor  to  the  comptroller,  who,  after  confer- 
ence with  the  board  of  health,  and  on  being 
satisfied  with  the  character  of  the  applicant,  the 
security  and  tightness  of  his  carts,  that  he  is 
the  owner  of  such  as  are  specified  in  his  appli- 
cation, and  that  he  is  not  in  collusion  or  com- 
bination with  others  to  defraud  the  dty,  may 
grant  him  a  license  for  one  year,  and  renew  the 
same  from  time  to  time,  upon  his  paying  for 
such  license,  and  each  renewal  of  the  same,  the 
sum  of  $2.50  for  each  and  every  cart ;  •  •  • 
'and  the  comptroller  upon  complaint  of  the 
health  commissioner  may  revoke  or  suspend  any 
such  license.'  *  •  •  The  validity  of  these  or- 
dinances was  not  seriously  questioned  in  argu- 
ment. That  they  are  lawful  and  proper  exercise 
of  the  power  'to  preserve  the  health  of  the  city 
and  to  prevent  and  remove  nuisances'  does  not 
admit  of  doubt  Such  powers  have  been  uni- 
versally granted  to  municipal  cori>orations  in 
this  country.  In  fact  the  preservation  of  the 
health  and  safety  of  the  inhabitants  is  one  of 
the  chief  purposes  of  local  government  and  rea- 
sonable by-laws  in  relation  thereto  have  always 
been  sustained  in  England,  as  within  the  inci- 
dental authority  of  such  corporations.  Under 
such  a  power  a  munidpal  corporation  has  th':; 
undoubted  right  to  pass  ordmances  creating 
boards  of  health,  appointing  health  commission - 
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ers,  vith  other  subordinate  officials,  regulating 
the  removal  of  house  dirt,  night  soil,  renise,  of- 
fal, and  filth,  by  persons  licensed  to  perform 
such  work,  and  providing  for  the  pnAibition, 
abatement  and  suppression  of  whatever  is  in- 
trinsically and  inevitably  a  nuisance.  •  *  * 
There  is  no  similarity  between  these  ordinances 
and  the  one  pronounced  inoperative  and  void  in 
Badecke's  Case,  49  Md.  217  [33  Am.  Rep.  239]. 
The  mischief  against  which  they  are  directed, 
and  the  object  sought  to  be  attained  by  their 
enactment,  are  altogether  different  from  those 
with  which  the  ordinance  in  that  case  pro- 
fessed to  deal,  and  we  have  no  hesitation  in  de- 
claring them  not  <Hily  free  from  the  objections 
which  were  held  fatal  to  that  ordinance,  but  in 
every  respect  reasonable  and  proper.  The  sub- 
ject-matter dealt  with  by  these  ordinances  re- 
quired the  adoption  of  very  stringent  rules  and 
regulations,  and  such  is  the  character  of  their 
provisions.  H^very  ^erscm  obtaining  a  license  to 
perform  this  offensive,  but  necessary,  work  is 
very  properly  subjected  to  the  orders  of  the 
board  of  health  in  all  matters  pertaining  to 
the  manner  of  doing  it^  By  one  of  the  ordi- 
nances it  is  provid^  that  'for  any  refusal  or 
neglect  to  obey  the  orders  of  the  board  of  health, 
as  herein  provided,  it  shall  be  the  duty  of  the 
comptroller,  upon  the  written  request  of  the 
commissioner  of  health,  to  revoke  the  license,' 
and  by  the  other  power  is  given  him  to  revoke 
or  suspend  the  license  upon  the  complaint  of  the 
same  officer.  We  do  not  interpret  these  pro- 
visions as  requiring  the  comptroller,  before  he 
acts,  to  investigate  and  determine  the  reasona- 
bleness or  truthfulness  of  the  charges  or  com- 
plaints made  by  the  health  commissioner. 
Prompt  and  deciidve  action  is  what  ia  ccatem- 
plated  and  required,  for  it  is  manifest  that  such 
work  could  not  be  done,  even  for  a  short  time^  in 
an  improper  manner  without  serious  danger  to 
the  public  health.  In  the  one  case  it  is  made 
his  duty  to  act  immediately  'upon  the  written 
request,'  and  in  the  other  he  may  act  upon  the 
simple  complaint  of  the  health  commissioner. 
The  plea  avers  there  was  in  this  case  both  the 
'complaint  and  written  request,'  and  we  are  of 
opinion  it  is  a  bar  to  this  action  against  the 
city." 

In  the  case  of  Commissioner  of  Easton  t. 
Covey,  74  Md.  262,  22  Atl.  266,  the  court  had 
to  deal  with  the  validity  of  an  ordinance 
passed  by  the  commisBloners  oif  Easton, 
which  provided: 

"It  shall  not  be  lawful  txx  any  person  or  per- 
sons to  erect  or  build  any  dwelling  house,  bam, 
shed,  stable,  storehouse,  warehouse  or  shop 
within  the  limits  of  this  town,  or  any  porch  on 
any  part  of  the  sidewalk,  without  first  obtaining 
a  permit  from  the  commissioners  of  the  town, 
through  their  clerk,  to  erect  the  same,  for  which 
one  dollar  shall  be  paid  for  each  and  every  per- 
mit so  granted,"  etc. 

In  that  case  It  was  argued  by  counsel  for 
the  appellee: 

"The  ordinance  does  not  profess  to  regulate 
the  erection  of  buildings,  or  to  lay  down  general 
rules  governing  their  construction,  or  to  pre- 
scribe limits  within  which  any  given  business 
can  be  conducted.  But  the  construction  sought 
to  be  placed  upon  it  b^  the  defendants  'would 
commit  to  the  unrestramed  will  of  the  commis- 
sioners the  power  to  say  whether  or  not  any 
building,  of  any  character  whatsoever,  diould 
hereafter  be  erected  in  the  town  of  Easton.'  It 
'lays  down  no  rules  by  which  its  impartial  ex- 
ecution can  be  secured,  or  partiality  and  oppres- 
sion prevented.'  Such  a  construction  would 
make  the  ordinance  one  which  in  the  lanRuaee 
of  Mr.  Justice  Miller,  hardly  falls  within  the 
'domain  nf  law.'  Balto.  v.  Badecke,  49  Md.  230 
t.'iS  Am.  Rep.  239]. 


After  holding  that  the  commissioners  had 
the  power  to  pass  the  ordinance,  this  court 
then  said: 

"We  also  think  it  equally  dear  that  an  ordi- 
nance passed  under  this  clause  to  regulate  the 
erecting  of  any  buildings  within  the  corporate 
limits,  by  providing  that  no  such  building  shall 
be  erected  without  a  permit  therefor,  first  ob- 
tained from  the  commissioners,  is  not  only  rea- 
sonable, but  useful,  if  not  essential  to  the  wel- 
fare and  prosperity  of  the  town.  Ijke  ordi- 
nances have  been  passed  by  the  corporate  au- 
thorities of  other  towns  and  cities  under  just 
such  general  grants  of  power  as  this,  and  we 
have  found  no  case  In  which  their  validity  has 
l)een  denied.  The  ordinance  which  was  declared 
unreasonable  and  void  in  Radecke's  Case  was 
one  which  gave  to  the  mayor  the  unrestrained 
and  absolute  power  at  his  own  mere  will  and 
pleasure  to  revoke  any  and  every  permit  which 
had  already  been  granted  for  the  use  of  steam 
engines  and  boilers  in  the  city  of  Baltimore,  but 
at  the  same  time  the, court  was  careful  to  say 
that  in  deciding  that  ordinance  to  be  void  they 
were  not  to  be  understood  as  expressing  any  dis- 
approval of  a  previous  one  which  required  a 
permit  for  the  erection  of  every  such  engine 
within  the  city  limits." 

In  Deems  r.  M.  &  G.  O.  of  Balto.,  supra, 
the  court  had  under  consideration  an  ordi- 
nance of  the  mayor  and  city  council  of  Balti- 
more making  it  unlawful  for  any  person  to 
sell  or  offer  for  sale  any  Impure,  adulterated, 
sophisticated,  or  unwholesome  milk  or  other 
food  products,  and  providing  that  only  pure, 
unadulterated,  unsophisticated,  and  whole- 
some milk  should  be  sold,  and  that  such  arti- 
cle should  be  understood  to  be  the  natural 
product  of  healthy  cows  which  had  not  been 
deprived  of  any  part  of  its  cream,  and  to 
which  no  additional  liquid  or  solid  preserva- 
tive had  been  added,  and  having  the  specific 
gravity  therein  mentioned.  It  also  provided 
for  the  appointment  of  a  competent  chemist, 
who  should  make  suCh  diemlcal  and  micro- 
scopical examinations  as  might  be  required 
under  the  ordinance,  and  for  the  appoint- 
ment also  of  three  inspectors  of  foods,  and 
by  section  6  further  provided: 

"And  milk  or  food  products  in  the  possession 
of  the  person  or  persons  so  violating,  disobeying, 
refusing,  or  neglecting  to  comply  with  the  pro- 
visions of  this  ordinance  may  be  confiscated  and 
destroyed  by  the  inspector  examining  the  same." 

The  bin  was  filed  by  a  dairyman,  who  con- 
ducted a  retail  business  for  the  sale  of  milk, 
and  alleged  that  a  certain  Inspector,  etc., 
without  making  any  chemical  or  microscopi- 
cal examination  thereof,  and  without  due 
process  of  law,  poured  his  milk  out  upon  the 
streets  and  down  the  gutt»s  of  the  city, 
thereby  wasting  and  destroying  the  same. 
It  further  alleged  that  the  ordinance,  and 
particularly  section  6  thereof,  was  void,  and 
prayed  for  an  injunction  restraining  the  may- 
or and  city  council  and  the  other  defendants 
"from  taking  and  destroying,  without  chemi- 
cal or  microscopical  examination  first  made, 
and  without  due  process  of  law  first  had,  any 
milk  or  other  dairy  product,  the  property  of 
the  complainant."  It  was  urged  by  counsel 
in  that  case  that  a  municipal  corpora  tiou 
could   not  impose  a  forfeiture  of  proi>c>i'ty 
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wlthoot  expressed  legislative  authority ;  that 
the  power  conferred  upon  the  mayor  and  dty 
council  did  not  authorize  an  unlimited  con- 
trol over  the  business  occupations  of  the  peo- 
ple, and  that  the  power  to  regulate  did  not 
Include  h  power  to  confiscate  and  destroy ; 
that  the  municipal  authorities  had  no  power 
to  declare^  any  particular  business  a  nuisance 
in  a  summary  mode  and  enforce  their  ded- 
slons  at  tbelr  pleasure;  that  by  the  ordi- 
nance there  In  question  the  determination  of 
the  quality  of  all  mlli  offered  for  sale  In  Bal- 
timore city  was  left  to  the  arbitrary  decision 
of  an  inspector,'  from  whom  there  was  no  ajh 
peal,  who  was  licensed  to  destroy  the  proper- 
ty of  the  citizen  at  his  pleasure,  and  by 
spilling  the  milk  to  render  Impossible  any 
Investigation  respecting  the  honesty  of  his 
oonclusicms;  that  by  the  exercise  of  such  a 
power  any  dairyman  conducting  an  honest 
and  legitimate  business  could,  under  color  of 
law,  be  absolutely  ruined,  and  his  business  be 
destroyed,  or  the  Inspector  oould  secure  the 
consignment  of  all  shipments  of  milk  from 
the  counties  to  himself  in  the  city  of  Balti- 
more, thereby  guaranteeing  the  shipper 
against  the  destruction  of  bis  property  for  a 
'  pecuniary  consideration,  and  that  the  ordi- 
nance attempted  to  confer  an  absolute  and 
irresponsible  power  CDntrolling  the  entire 
trade.  In  sustaining  the  ordinance^  Chief 
Judge  Robinson  said: 

"Nor  can  there  be  any  question  as  to  the  pow- 
er of  the  appellee  to  provide  by  ordinance  for 
the  inspection  of  milk  offered  for  sale  within  its 
corporate  limits,  and  to  forbid  the  sale  of  any 
milk  which  does  not  come  up  to  the  standard  or 
test  prescribed  by  the  ordinance.  And  the  real 
question,  it  seems  to  us,  under  the  demurrer, 
to  whether  it  has  the  power  to  direct  that  milk 
which  is  found  up<m  inspection  not  to  come  up 
to  the  standard,  as  thus  prescribed,  shall  be  de- 
stroyed. •  •  •  Every  well-organized  govern- 
ment has  the  inherent  riRht  to  protect  the  health 
and  provide  for  the  safety  and  welfare  of  its 
people.  It  has  not  only  the  right,  but  it  is  a 
duty  and  obligation  which  the  sovereign  power 
owes  to  the  public,  and  as  no  one  can  foresee 
the  emergency  or  necessity  which  may  call  for 
its  exercise,  it  to  not  an  eesy  matter  to  pre- 
scribe the  precise  limits  within  which  it  may 
be  exercised.  •  ♦  •  'Property  of  every  kind,' 
says  Mr.  Justice  Storv,  'is  held  subject  to  those 
general  regulations  which  are  necessary  for  the 
common  good  and  general  welfare.  And  the 
Iiegislature  has  the  power  to  define  the  mode 
and  manner  in  which  every  one  may  use  his 
property.'  2  Story,  Const.  And  in  the  late  case 
of  Mugler  ▼.  Kansas.  123  U.  S.  62  [8  Sup.  Ct. 
27S,  31  L.  EM.  206],  after  considering  the  con- 
stitutional limitations  which  declare  that  no 
person  shall  be  deprived  of  his  proper^  or  Uber^ 
ty  without  due  process  of  law,  the  Supreme 
Court  says  these  limitations  'have  never  been 
construed  as  being  incompatible  with  the  prin- 
ciple equally  vital,  because  so  essential  to  the 
peace  and  safety,  that  all  property  in  this  coun- 
try to  held  under  the  implied  obligation  that  the 
owner's  use  of  it  shall  not  be  injurious  to  the 
c(Hnmunit^.'  To  justify  such  interference  with 
private  nghts,  its  exercise  must  have  for  its 
immedtote  object  the  promotion  of  the  public 
good,  and,  so  far  as  may  be  practicable,  every 
effort  should  be  made  to  adjust  the  conflicting 
rights  of  the  public  and  the  private  rights  of 
individuals.     At  the  same  time  the  emergency 


may  be  so  great,  and  the  danger  to  be  averted  so 
imminent,  that  private  rights  must  yield  to  the 
paramount  safety  of  the  public,  and  to  await, 
m  such  cases,  the  delay  necessarily  incident  to 
ordinary  judicial  inquiry,  in  the  determination 
of  private  rights,  would  defeat  altogether  the 
object  and  purposes  for  which  the  exercise  of 
this  salutary  power  was  invoked.  Whatever 
injury  or  inconveniences  one  may  suffer  in  such 
cases,  he  is,  in  the  eye  of  the  law,  compensated 
hj  sharing  the  common  benefit  resulting  from 
the  summary  exercise  of  this  power,  and  which, 
under  the  circumstances,  was  absolutely  neces- 
sary for  the  protection  of  the  public.  The  use 
of  milk  as  an  article  of  food  enters  largely,  as 
we  all  know,  in  the  daily  consumption  of  every 
household,  and  there  to  no  more  fruitful  source 
of  disease  than  the  use  of  adulterated  and  un- 
wholesome milk.  And  if  the  app^ant's  con- 
tention be  right  that  the  question  whether  or 
not  milk,  which  to  daily  offered  for  sale  in 
every  part  of  a  torge  and  populous  city,  comes 
up  to  the  standard  prescribed  by  the  ordinance, 
must  be  determined  by  the  ordinary  process  of 
judicial  investigation  or  by  chemical  analysis. 
It  would  be  Impossible  to  prevent  the  danger  to 
the  public  health  necessarily  resulting  from  im- 
pure and  unwholesome  milk.  *  *  *  It  to  in 
the  exercise  of  thto  power  that  quarantine  laws, 
which  not  only  interfere  with  private  rights,  but 
with  the  liberty  of  persons,  are  passed,  and  alao 
laws  which  provide  for  the  destruction  of  in- 
fected clothing  to  prevent  the  spread  of  con- 
tagious diseasea  Aiid  as  to  the  extent  and  the 
summary  manner  In  which  this  power  may  be 
exercised  to  protect  the  puUic  health,  we  may 
refer  to  Boehm's  Case,  61  Md.  264,  Train  ▼. 
Boston  Disinfecting  Co.,  144  Mass.  623  [11  N. 
EX  929,  59  Am.  Rep.  113],  and  Newail  v.  Hart, 
60  N.  J.  Law,  308  [12  Ad.  697]." 

In  the  case  of  State  t.  Broadhelt,  89  Md. 
665,  43  Ail.  Til,  45  L.  B.  A.  433,  73  Am.  St. 
Rep.  201,  the  appellee,  a  dairyman  engaged 
In  sui^lylng  milk  to  cities,  towns,  and  vil- 
lages within  this  state,  was  indicted  under 
Acts  of  1898,  c.  306,  for  falling,  neglecting, 
and  refusing  to  register  his  herd  of  cattle 
with  the  live  stodc  sanitary  board,  and  he  de- 
murred to  the  Indictment  upon  the  ground 
that  the  statute  was  unconstitutional  in  that 
it  deprived  "the  individual  of  the  due  process 
of  law  secured  by"  the  Fourteenth  Amend- 
ment to  the  federal  Constitution,  and  article 
23  of  the  Maryland  Declaration  of  Rights, 
etc.  In  disposing  of  the  case.  Chief  Judge 
McSherry,  after  stating  that  the  entire  act 
was  strictly  a  police  regulation,  enacted  for 
the  imrpose  of  preserving  the  public  health, 
and  after  referring  to  the  danger  arising 
from  the  use  of  Impure  milk,  said: 

"Thorough  inspections  of  cattie  and  dairies 
may  reduce  the  frequency  of  infection.  The 
preservati(»i  of  the  public  health  by  preventing 
the  sale  of  infected  milk,  or  of  milk  that  may 
come  from  infected  sources,  when  milk  by  rea- 
son of  its  almost  universal  use  in  one  form  or 
another  as  an  article  of  food  is  especially  likely 
to  spread  disease,  is  one  of  the  most  imperative 
duties  of  the  state,  and  obviously  one  most  in- 
contestably  within  the  scope  of  the  iralice  power. 
As  a  means  to  that  end— the  preservation  of  the 
public  health — a  requirement  that  every  person 
selling  milk  for  consumption  in  cities,  towns, 
and  Plages  shall  cause  nto  herd  of  cattle  to  be 
regtotered  with  the  live  stock  sanitary  board 
to  a  reasMiable  and  an  appropriate  enactment; 
and  the  subsequent  provisions  are  necessary 
parts  of  the  sdieme.  The  nineteenth  section  no 
more  deprives  the  individual  of  due  process  of 
law  than  did  the  ordinance  in  EJaston  v.  Covey, 
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74  Md.  262  r22  Atl.  266],  which  prohibited  the 
erection  of  any  building  without  a  pwmit  from 
the  coiamiseionera  of  the  town,  or  an  ordinance 
forbiddinir  the  keeping  of  swine  without  a  per- 
nit  in  writing  from  the  board  of  health  (Quincy 
y.  Kennard,  151  Mass.  262.  563  J24  N.  K  860]), 
or  an  ordinance  requiring  the  written  permission 
of  the  mayor  of  a  town  before  any  person  was 
allowed  to  move  a  building  along  the  streets 
(Wilson  V.  Eureka  CSty.  173  U.  S.  32  [19  Sup. 
Ct.  817,  43  L.  Bd.  603],  decided  February  20, 
1899),  or  the  ordinance  requiring  a,  license  for 
the  removal  of  the  contents  of  privies,  and  sub- 
jecting the  holders  of  such  license  to  the  orders 
ot  the  board  of  health  (Boehmi  v.  Mayor,  eta, 
BaltOw,  61  Md.  259).  The  constitutional  limi- 
tations which  declare  that  no  person  shall  be 
deprived  of  his  property  or  liberty  without  due 

grocess  of  law  have  never  been  construed  as  be- 
ig  'incompatible  with  the  principle— equally  vi- 
tal, because  essential  to  the  peace  and  safety  of 
■odety— that  all  property  in  this  country  is  held 
under  the  implied  oblication  that  the  owner's 
use  of  it  shall  not  be  injurious  to  the  commu- 
nity. •  ♦  •  The  exercise  of  the  police  power 
by  the  destruction  of  property  which  is  itself 
a  pnblic  nuisance,  or  the  prohibition  of  its  use 
in  a  particular  way,  whereby  Its  value  becomes 
depreciated,  is  very  different  from  taking  prop- 
erty for  public  use,  or  from  depriving  a  person 
of  his  property  without  due  process  of  law.' 
Mugler  V.  Kansas.  123  U.  S.  ^3  [8  Sup.  Ct 
273.  31  li.  Ed.  205]." 

In  M.  &  C  C.  of  Balto.  v.  Wollman,  123 
Md.  310,  91  Atl.  339,  this  court,  speaking 
through  Judge  Briscoe^  sold: 

"The  right  to  delegate  power  by  municipal 
authorities  rests  upon  the  same  principle  and 
is  controlled  in  the  same  way  as  the  delegation 
of  tiic  legislative  power  by  the  state.  •  •  • 
We  think  that  fixing  the  rent  of  market  stalls 
in  the  dty  of  Baltimore  is  an  administrative, 
and  not  a  legislative,  function,  and  may  be  dele- 
gated to  the  clerks  of  the  markets,  as  provided 
by  the  ordinance  in  question." 

In  the  case  of  State  v.  Normaod,  76  N.  H. 
B41,  %  Atl.  899,  Ann.  Cas.  191310,  996,  the 
Supreme  Oonrt  of  New  Hampshire,  dealing 
with  a  prorlslon  authorizing  the  state  board 
of  health  "to  make  all  necessary  rules  and 
regulations  for  the  enforcement  of  the  provi- 
eioos  oF'  an  act  fbit>iddlDg  "the  existence  or 
maintenance  of  any  unclean,  unhealthy  or 
unsanitary  condition  or  practice  In  any 
establishment  or  place  where  food  Is  pro- 
duced, manufactured,  or  stored  ot  sold,  or 
any  car  or  vehicle  used  for  the  tran^orta- 
tlon  or  distributl<»  thereof,"  said: 

"The  delegation  of  such  power  is  not  unusuaL 
The  state  board  of  cattle  commissioners  is  au- 
thorized to  make  such  'regulations  as  the  board 
deems  necessary  to  exclude  or  arrest'  diseases 
in  cattle.  •  ♦  •  Each  board  of  medical  ex- 
aminers 'miiy  make  any  by-laws  and  rules  not 
inconsistent  with  law  necessary  in  performing 
its  dutiea'  •  ♦  •  The  inspector  of  steam- 
boats may  make  rules  and  regulations.  ♦  •  • 
Similar  power  is  given  to  the  commissioners  of 
pilotage.  •  •  •  And  numerous  other  in- 
stances might  be  cited  of  powers  given  to  pnblic 
adihinistrative  officers  to  make  rules  for  the 
enforcement  of  specific  laws.  If  such  rules  are 
not  unreasonable,  and  if  they  are  not  repugnant 
to  the  laws  of  the  state  or  the  Constitution,  they 
are  usually  upheld  as  the  exercise  of  power 
spedally  conferred  by  the  Legislature  for  the 
more  efficient  enforcement  of  the  statutes  to 
which  they  relate.  'As  the  possessor  of  the  law- 
making power,'  the  Legislature  may  confer  au- 
thority and  impose  duties  upon  others  and  regu- 
late the  ezerdse  o<  their  several  functions.    It 


may  pass  general  laws  for  that  purpose,  giving 
them  expressly  or  by  necessary  Implication  an 
incidental  discretion  to  employ  the  proper  means 
to  fill  up  and  regulate  the  details  for  themselves 
and  subordinates,  though  the  exercise  of  that 
discretion  be  quasi  judicial.  •  ♦  ♦  It  cannot 
be  said  that  every  grant  of  power  to  executive 
or  administrative  boards  of  officials,  involving 
the  exercise  of  discretion  and  judgment,  must 
be  considered  a  delegation  of  legislative  au- 
thority. While  it  is  necessary  that  a  law,  when 
it  comes  from  the  lawmaking  power,  should  be 
complete,  still  there  are  many  matters  relating 
to  methods  or  details,  which  may  be,  by  the  Leg- 
islature, referred  to  some  designated  minis- 
terial officer  or  body.  All  such  matters  fall 
within  the  domain  of  the  right  of  the  Legisla- 
ture to  authorize  an  administrative  board  or 
body  to  adopt  ordinances,  rules,  by-laws,  or 
regulations  in  aid  of  the  successful  execution 
of  some  general  statutory  provision.  Blue  v. 
Beach,  155  Ind.  121,  132,  66  N.  E.  89,  93  (50 
L  R.  A.  64,  80  Am.  St  Rep.  195).  In  that 
case  it  was  held  that  under  a  general  statu- 
tory authority  to  prevent  the  spread  <A  conta- 
gious and  infectious  diseases,  a  rule  of  the  state 
board  of  health  upon  the  subject  of  vaccination 
was  not  legislation.  In  Isenhour  v.  State,  157 
Ind.  517,  62  N.  n  40,  87  "Am.  iSt  Rep.  228.  it 
was  held  that  a  provision  of  the  pure  food  law 
that  the  board  of  health  should  adopt  measures 
necessary  to  facilitate  the  law's  enforcement  and 
prepare  rules  regulating  minimum  standards  of 
foods  and  defining  specific  adulterations  was  not 
a  delegation  of  legislative  power." 

Without  attempting  to  refer  to  the  rarlous 
sections  of  the  ordinance,  or  the  many  provi- 
sions contained  tliereln,  a  reference  to  sec- 
tion 65A  will  serve  to  show  the  general  char- 
acter of  the  provlsicms  made  by  the  ordinance 
and  of  the  powers  conferred  upon  the  com- 
missioner of  health.  Section  55D,  as  ordain- 
ed by  ordinance  No.  103  of  1908,  declares: 

"The  commissioner  of  health  shall  have  power 
to  adopt  such  regulations  as  may  be  deemed 
proper  and  necessary  to  insure  all  milk  and 
cream  intended  for  consnmptitm  in  Baltimore 
city  being  produced,  transported,  stored,  kept, 
distributed,  retailed,  and  delivered  under  condi- 
tions rendering  them  suitable  for  consumption 
as  human  food,  and  to  compel  perfect  hygienic 
and  suitable  conditions  of  all  cow  stables,  cream- 
eries, and  dairies  from  which  milk  and  cream 
so  intended  for  consumption  in  Baltimore  city 
are  produced ;  such  regulations  not  to  be  in- 
consistent with  existing  laws  or  ordinances,  and 
'copies  of  the  same  to  be  printed  and  kept  tor 
free  distribution  to  the  public;  and  said  com- 
missioner of  health  shall  have  power  to  pro- 
hibit the  sale  within  the  corporate  limits  of 
Baltimore  city  of  milk  or  cream  produced,  trans- 
ported, stored,  kept  or  distributed,  retailed  or 
delivered  contrary  to  such  regulations,  whether 
such  milk  or  cream  be  produced  within  or  out- 
side of  the  corporate  limits  of  the  city  of  Balti- 
more ;  and  to  the  end  that  said  regulations  may 
be  enforced  in  cases  of  milk  or  cream  produced 
outside  of  the  corporate  limits  of  the  city  of 
Baltimore,  but  intended  for  consumption  there- 
in, said  commissioner  of  health  may  require  such 
of  the  city  milk  inspectors  as  he  may  d^gnate 
for  the  purpose  to  make  inspections  at  such  in- 
tervals and  times  as  he  may  deem  expedient  of 
all  dairy  farms,  stables,  and  other  places  out- 
side of  the  city  of  Baltimore  from  which  mUk 
or  cream  are  shipped  for  consumption  in  Balti- 
more city.  In  case  full  access  to  such  premises 
or  full  opportunity  to  investigate  all  the  condi- 
tions under  which  milk  is  there  produced  or 
kept  shall  be  denied  said  inspectors,  or  in  case 
upon  such  inspection  the  conditions  are  found 
such  as  in  the  opinion  of  the  said  commissioner 
of  health  render  such  milk  or  cream  unsuitabls 
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or  unsafe  for  human  food  and  warrant  the  ex- 
clusion of  said  milk  or  cream  from  sale  in  Balti- 
more dty,  said  commissioner  of  health  shall 
haye  power  to  absolutely  prohibit  the  sale  there- 
of at  any  place  in  Baltimore  city  until  such 
time  as  the  reason  for  their  exclusion  shall  in 
his  opinion  have  ceased,  and  he  shall  adopt  such 
means  of  identifying  such  milk  or  cream  aa  to 
him  may  seem  proper  and  expedient,"  etc. 

Section  S5A  of  the  ordinanoe  in  qnestloa  in 
this  case  provides: 

"Every  person  or  corporation  desiring  to  bot- 
tle or  handle  for  sale,  or  to  offer  or  expose  for 
sale,  or  to  sell,  dispose  of,  exchange  or  deliver 
milk  or  cream  (the  words  'milk  or  cream'  as 
herein  used  being  intended  to  mean  milk,  cream, 
skimmed  milk,  buttermilk  or  other  fermented 
mUk)  or  to  manufacture  for  sale  ice  cream  or 
butter,  in  the  city  of  Baltimore,  shall  make  ap- 
plication to  the  commissioner  of  health  for  a 
permit  so  to  do." 

It  provides  that  the  application  shall  be 
made  on  a  printed  form  to  be  furnished  by 
the  commissioner  of  health,  and  what  the 
application  shall  contain,  and  then  provides: 

"The  commissioner  of  health,  upon  receipt  of 
such  application,  shall  cause  to  be  investigated 
the  place  of  bus  mess  described  in  such  applica- 
tion and  the  wagons  or  other  vehicles,  U  any, 
intended  to  be  used  by  such  applicant  If  such 
places  of  business  and  such  wagons  and  other 
vehicles  are  found,  opon  such  investigation,  to 
be  in  a  sanitary  coDoition  and  fit  for  the  uses 
and  purposes  to  which  they  are  intended  to  be 
put,  said  commissioner  of  health  shall  forth- 
with register  said  applicant  in  a  proper  rec- 
ord to  be  kept  for  the  purpose,  and  issue  a  per- 
mit authorizing  such  applicant  to  carry  on,  en- 
gage in,  and  conduct  the  business  applied  for 
in  Baltimore  city  at  the  place  designated  in  such 
application.  Such  permits  shall  specify  the 
kind  or  kinds  of  business  to  be  conducted.  All 
permits  panted  pursuant  to  this  ordinance  may 
at  any  time  be  revoked  by  the  commissioner  of 
health,  for  the  persistent  repeated,  or  willful 
violation  of  any  law  or  ordinance,  or  any  regu- 
lations of  the  commissioner  of  health,  governing 
the  handling  or  sale  of  milk  or  cream,  ur  the 
manufacture  for  sale  of  ice  cream  or  butter  in 
Baltimore  city;  Provided,  however,  that  no 
such  permit  shall,  at  any  time,  be  revoked  by 
the  commissioner  of  heal&,  unless  he  shall  first 
have  given  the  holder  of  the  same  not  less  than 
ten  days'  notice  in  writing  of  his  intention  to 
revoke  such  permit,  and  an  opportunity  to  be 
heard  by  him  as  to  why  such  should  not  be  done, 
this  proviso  not  to  be  taken  to  apply  to  cases 
where  the  sale  of  milk  or  cream  or  the  manufac- 
ture for  sale  of  ice  cream  or  butter  majr  be  tem- 
porarily prohibited  by  the  commissioner  of 
nealtli  because  of  disease,  temporary  unsanitary 
conditions  or  similar  causes.' 

This  section  further  provides  that  the 
permits  shall  not  foe  transferable,  and  If  the 
person  or  corporation  having  the  permit 
shall  change  the  location  of  his  place  of  busi- 
ness, notice  of  such  proposed  change  shall 
be  ^ven  to  the  commissioner  of  health,  and 
also  provides  that  any  person  who  sells  or 
offers  for  sale  milk,  etc..  In  Bartimore  city 
without  having  a  permit  to  do  so  shall  be 
subject  to  a  fine  of  not  less  than  $5  nor  more 
than  ?100  for  each  offense. 

It  would  seem  clear  that  the  provisions  of 
this  section  are  entirely  within  the  reasonable 
exercise  of  the  powers  conferred  upon  the 
mayor  and  dty  council  of  Baltimore.  The 
permits  provided  for  are  issued  to  those  com- 


plying with  its  provisions,  and  whose  places 
of  business,  wagons,  etc.,  are  found,  upon 
investlgatioQ,  to  be  in  a  sanitary  condition 
and  fit  for  the  purposes  for  which  they  are 
intended,  and  are  revokable  by  the  commis- 
sioner of  health  for  the  persistent,  repeated, 
or  willful  violation  of  any  law  or  ordinance, 
or  any  regulation  of  the  commissioner  of 
health,  governing  the  handling  or  sale  of 
milk  or  cream,  or  the  manufacture  for  sale 
of  any  ice  cream  or  butter  in  Baltimore  city, 
after  notice  to  the  holder  of  the  permit,  and 
after  he  has  had  an  opportunity  to  be  heard. 
TbB  ordinance  does  not  attempt  to  delegate 
legislative  power  to  the  commissioner  of 
health,  but  authorizes  Mm  to  exact  compli- 
ance with  the  provisions  thereof  and  with 
sudi  regulations  as  he  has  adopted  for  their 
enforcement,  and  gives  him  only  such  discre- 
tion as  is  necessary  in  <the  proper  execution 
of  a  law  or  regulation  designed  to  prevoit 
the  introduction  and  sale  of  impure  milk, 
etc.,  in  Baltimore  dty. 

[12]  In  reference  to  the  averment  that, 
"owing  to  war  conditions,''  and  the  scarcity 
of  labor  and  metal,  the  plaintiffs  have  not 
been  able  within  the  five  months  allowed  by 
section  6  to  make  the  changes  in  their  dairies 
and  on  their  farms  required  by  the  provi- 
sions of  the  ordinance,  it  Is  suffldent  to  say 
ttiat  it  presents  no  ground  for  holding  unrea- 
sonable, or  enjoining  the  enforcement  of,  an 
ordinance  deemed  necessary  for  the  proper 
discharge  of  the  imperative  duty  of  the  dty 
to  preserve  the  public  health. 

Radecke's  Oase,  49  Md.  217,  State  v.  Mott. 
61  Md.  297,  48  Am.  R^.  105,  Bostock  ▼. 
Sams,  95  Md.  400,  52  AU.  665,  69  L  R.  A.  282. 
93  Am.  St.  Rep.  394,  and  Hagerstown  v.  B.  & 
O.  R.  R.  Co.,  107  Md.  178,  68  Atl.  490,  126 
Am.  St.  R^.  382,  upon  which  the  appellants 
largely  rely,  deal  with  ordinances  entirely 
unlike  the  ooe  now  under  consideration. 
Radecke's  Case  was  referred  to  by  Judge  Mil- 
ler in  Eeston  v.  Covey,  supra,  as  not  In  ccm- 
flict  with  the  latter  decision,  and  in  Hagers- 
town  ▼.  B.  &  O.  R.  R.  Co.,  supra.  Judge  Bris- 
coe, after  observing  that  Easton  v.  Covey,  su- 
pra, was  unlike  that  case,  said: 

"And  In  holding  this  ordinance  void  and  inval- 
id for  the  reasons  stated,  'we  contravene  no  de- 
cisions in  our  own  state,  and  impose  no  unnec- 
essary restraints  upon  the  action  of  municipal 
bodies'  within  proper  and  constitutional  limita- 
tions." 

The  cases  from  which  we  have  quoted  have 
not  been  overruled  by  the  later  decisions  of 
this  court,  and  they  fully  sustain  the  provi- 
sions of  the  ordinance  in  question. 

Decree  affirmed,  with  costs. 

'  (ISa  Md.  473) 

&IATOR,   ETC.,   OP  BAIiTIMORE  et  al.   v. 

GAMBIiE  et  aL    (No.  30.> 
(Court  of  Ai^>eals  of  Maryland.    April  3,  191&) 

Injtjnction     ^s»110— Jtjbisdicjtion— Cibcoit 

COUBTS. 

The  circuit  court  of  Baltimore  county  has 
no  jurisdiction  to  enjoin  enforcement  of  a  Balti- 
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more  city  ordinance  wholly  within  the  dty  for 
inspection  of  dairies,  under  Code  Pub.  Civ.  Laws, 
art  16,  S  86,  cmifinuig  jurisdiction  in  injanction 
•uits  to  the  drcuit. 

Appeal  from  Circuit  Oonrt,  Baltimore 
Ooanty ;  Frank  I.  Duncan,  Judge. 

"To  be  officially  reported." 

Bill  by  Robert  James  Gamble  and  another 
against  the  Mayor  and  City  Council  of  Balti- 
more and  another.  From  an  order  granting 
the  Injunction  prayed  for,  the  defendants  ap- 
X>eal.    Reversed,  and  bill  dismissed. 

Argued  before  BOYD,  G.  J.,  and  BRISCOB, 
THOMAS,  URNE5B,  and  8T0CKBBIDGB,  J  J. 

Alexander  Preston,  Deputy  City  Soi,  of 
Baltimore  (S.  S.  Field,  City  Sol.,  of  Balti- 
more, on  the  brief),  for  appellants. 

THOMAS,  J.  The  blU  of  complaint  in  this 
ease  Is  like  the  one  filed  In  No.  25  Appeals, 
January  term,  1918,  Creaghan  v.  Mayor,  etc., 
of  Baltimore,  104  Atl.  180,  and  prays  that 
Ordinance  No.  262  of  the  mayor  and  <dty 
council  of  Baltimore,  approved  JTine  1,  1917, 
"and  each  and  every  part  thereof,"  be  declar- 
ed null  and  void,  and  that  the  mayor  and  city 
eonndl  of  Baltimore  and  Jolm  D.  Blake, 
commissioner  of  health,  be  enjoined  from  en- 
forcing or  attempting  to  enforce  the  same. 

The  bill  was  filed  In  the  circuit  court  for 
Baltimore  county  on  November  8,  1917,  and 
on  the  same  day  that  court  granted  a  prelimi- 
nary injunction  as  prayed.  Thereafter  the 
defendants  appeared  for  the  purpose  of  filing 
a  plea  to  the  jurisdiction  of  the  court,  and 
then  brought  this  api)eal  from  the  order  of 
the  court  granting  the  injunction. 

Section  86  of  article  16  of  the  Code  pro- 
vides: 

"Elach  of  the  circuit  judges  may  prant  injunc- 
.  tions,  or  pass  orders  or  decrees  in  equity,  at 
any  place  in  his  circuit,  to  take  effect  in  any 
part  of  his  circuit,  and  may  require  in  writing 
the  ori^nal  papers  in  any  case,  or  abstracts 
and  transcripts  to  be  produced  before  him, 
wherever  he  may  be  in  his  circuit" 

The  ordinance  provides,  among  other 
things,  that  a  producer  of  milk  who  desires 
to  sell  the  same  in  Baltimore  dty  must  ob- 
tain a  permit,  and,  as  one  of  the  conditions 
for  obtaining  the  permit,  he  must  consent  to 
an  inspection  of  his  dairy  herd  and  premises, 
eta,  in  order  that  the  commissioner  of  health 
may  determine  whether  the  milk  is  produced 
under  the  sanitary  conditions  required  by 
the  ordinance  and  from  healthy  cows.  But 
compliance  with  this  condition  is  purely  vol- 
untary on  the  part  of  the  dairyman,  and  the 
ordinance  operates  only  in  Baltimore  city, 
and  to  prevent  the  sale  therein  of  Impure  or 
unhealthy  milk. 

The  bill  does  not  seek  to  enjoin  the  in- 
spection of  the  plaintiffs'  herds  or  premises  in 
Baltimore  county;  for  that  is  not  authorized 
by  the  ordinance  except  with  the  consent  of 
the  plaintiffs.  But  the  object  of  the  blU  is  to 
restrain  the  enforcement  In  Baltimore  city 
of  an  ordinance  regulating  the  sale  of  milk 


therein.  The  Injunction  prayed  for  and 
granted  by  the  court  below  was  not  Intended 
therefore  to  take  effect  In  Baltimore  county 
or  any  part  of  that  circuit,  but  only  in  Balti- 
more dty. 

The  question  of  the  Jurisdiction  of  the 
court  below  to  grant  the  injunction  is  so  com- 
pletely dlsiwsed  of  by  the  decision  and  rea- 
soning of  this  court  In  Graham  v.  Harford 
County,  87  Md.  Sil,  39  AU.  804,  that  a  fur- 
ther discussion  of  It  would  only  lead  to  a  rep- 
etition of  what  was  there  said.  Following 
the  construction  placed  upon  the  section  of 
the  Code  referred  to  in  that  case,  we  must 
reverse  the  order  appealed  from  and  dismiss 
the  plaintiffs'  bUL 

Order  reversed,  with  costs  above  and  below, 
and  bill  dismissed. 

on  Hd.  681) 
OASTLB  V.  SWIFT  &  CO.    (No.  44.) 

(Court  of  Appeals  of  Maryland.    May  15, 1918.) 

1.  Frauds,    Statdtb  of  4=3129(4)— Sale  of 
Goods— AccKPTANCE  and  Receipt. 

Sales  Act  (Code  Pub.  Civ.  Laws,  art  83)  i 
25,  providing  that  a  contract  to  sell  goods  worth 
$50  or  more  shall  not  be  enforceable  by  action 
unless  buyer  shall  accept  part  of  goods  and  ac- 
tually receive  it,  requires  both  acceptance  and 
receipt,  two  separate  acts,  either  of  which  may 
precede  the  other. 

2.  Saxes  4=9129(4)  —  Acceptance  and  Re- 
ceipt—Question FOB  Just. 

That  eg^~worth  more  than  $50  were  ordered 
and  placed  in  seller's  cooler  at  buyer's  request, 
subject  to  order,  was  evidence  of  acceptance  and 
receipt,  within  Sales  Act  (Code  Pub.  Civ.  laws, 
art.  83)  i  25,  providing  that  contract  to  sell  or 
sale  of  goods  worth  $50  shall  not  be  enforceable 
unless  buyer  shall  accept  and  receive  part; 
question  being  for  jury. 

3.  Frauds,  Statute  of  *=>160— Ikstbuction 
—Receipt  op  Goods. 

Prayer  of  seller  of  eggs  that  if  evidence 
showed  defendant  purchased  at  a  given  price,  eggs 
to  be  placed  in  seller's  cooler  and  that,  on  eggs 
being  placed  there  and  invoice  sent,  he  was  to 
pay  for  them,  then  placing  of  eggs  in  cooler  vest- 
ed title  in  bu^er,  was  erroneous,  as  failing  to 
recognize  requirement  of  actual  receipt  under 
Sales  Act  (Code  Pub.  Civ.  Laws,  art  83)  S  25. 

4.  Appkai.  and  Ebbob  4=>1062(2)— Habjojss 
Ebbob— Evidence. 

Error  in  wrongful  admission  of  evidence  was 
harmless,  where  same  fact  was  testified  to  by  an- 
other witness  without  objection  or  contradiction. 

Appeal  from  Superior  Court  of  Baltimore 
City;   John  J.  Dobler,  Judge. 

Action  by  Swift  ft  Co.  against  Frederick 
C.  Castle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  BOKD,  O.  J.,  and  BRISCOE, 
PATTISON,  URNER,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

Willis  E.  Myers,  of  Baltimore,  for  appel- 
lant Alfred  J.  Carr,  of  Baltimore,  for  ap- 
pellee. 

(PATTISON,  J.  The  action  in  this  case 
was  brought  by  the  appellee,  Swift  &  Co.,  to 
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recover  the  loss  sustained  by  It  In  the  resale 
of  eggs  claimed  to  have  been  sold  by  it  to  the 
appellant,  Frederick  C.  Oastle,  and  which  he 
refused  to  take  under  such  alleged  sale. 
This  appeal  presents  the  question  whether, 
under  the  statute  known  as  the  "'Salee  Act," 
there  was  a  sale  of  the  eggs  by  the  appellee 
to  the  appellant  that  can  be  legally  enforced. 

J.  Frederick  Conrad)  salesman  for  Swift  & 
Co.,  testified  that  on  Friday  night,  November 
24,  1916,  the  defendant,  a  dealer  in  butter 
and  eggs  In  the  dty  of  Baltimore,  called  the 
plaintiff  over  the  phone  at  Its  Eutaw  Market, 
Baltimore,  Md.,  and  asked  the  price  of  eggs. 
Witness  quoted  them  to  him  at  37  cents  per 
dozen,  whereupon  the  defendant  first  offered 
36  cents,  but  finally  offered  to  purchase  200 
cased  and  to  pay  therefor  86%  cents  per  doz- 
en, it,  as  stated  by  the  witness,  "I  would  put 
them  in  our  upstairs  butter  cooler,  and  he 
would  order  them  out  as  he  needed  them." 
Hie  eggs  were  to  be  placed  in  the  butter  cool- 
er to  save  him  the  cost  of  storage.  This  offer 
was  acc^ted,  but,  as  Saturday  was  "a  half 
holiday,"  the  eggs  were  not  put  aside  for  the 
defendant  until  Monday,  wboi,  as  requested 
by  him,  they  were  put  in  the  batter  cooler 
and  designated  as  his  eggs.  On  Tuesday 
morning  the  eggs  were  billed  to  Urn.  On 
Wednesday  morning  the  defendant  again  call- 
ed the  plaintiff  over  the  phone,  and  Conrad, 
who  answered  the  phone,  was  told  by  him 
that  "the  egg  deal  was  off."  Castle  assigned 
as  a  reason  therefor  that  the  plaintiff's  Pratt 
Stre^  Market,  as  well  as  another  dealer, 
had  <^ered  eggs  to  him  at  a  lower  price.  The 
plaintiff  refused  to  treat  the  deal  as  off,  and 
upon  the  defendant's  refusal  to  take  the  egs^ 
4nd  to  comply  with  the  terms  of  said  agree- 
ment, they  were  resold  by  the  plaintiff;  the 
sum  received  therefor  being  less  than  the 
amount  at  which  they  had  been  sold  to  the 
defendant  at  such  alleged  sale. 

Other  witnesses  testified  that  the  defend- 
ant admitted  to  them  that  he  had  bought  the 
eggs,  and  that  he  told  them  that  he  repudiat- 
ed the  sale  for  the  reason  stated  by  Conrad. 
It  Is  also  shown  by  the  uncontradicted  evi- 
dence of  the  plaintiff  that  the  defendant, 
prior  to  the  alleged  sale,  had  purchased  eggs 
from  the  plaintiff  on  terms  similar  to  those 
under  which  Conrad  testified  the  eggs  in  this 
case  were  bought  by  the  defendant,  and  that 
the  plaintiff  had  at  times  extended  credit  to 
the  defendant  to  the  amount  of  $2,500  or  $3,- 
000;  "that  is  [as  stated  by  plaintiff's  credit 
man],  we  recognized  it  was  credit  because^ 
although  he  would  buy  a  couple  hundred 
cases  of  eggs,  or  something  like  that,  although 
he  did  not  take  them  out  at  one  time,  we  con- 
sidered it  credit  Just  the  same."  The  defend- 
ant admitted  talking  to  Conrad,  the  plaintiff's 
representative,  over  the  phone,  but  denied 
that  he  bought  or  agreed  to  buy  the  eggs,  or 
that  he  had  asked  that  they  be  put  in  the 
butter  cooler  for  him,  but  that  he  asked  plain- 
Ufl  the  price  of  eggs.  Just  as  he  asked  others, 


to  ascertain  their  price,  as  he  himself  had 
eggs  to  sell,  and  wished  to  know  their  mar- 
ket value. 

The  "Sales  Act"  above  referred  to  (article 
83,  I  25,  of  Code  1912)  contains  the  following 
provisions: 

"A  contract  to  sell  or  a  sale  of  gt>ods  or 
cboees  in  action  of  the  value  of  fifty  dollars  or 
upward  shall  not  be  enforceable  by  action, 
unless  the  buyer  shall  accept  part  of  the  goods 
or  chosea  in  action  so  contracted  to  be  sold, 
or  sold  and  actually  received  the  same,  or  give 
something  in  earnest  to  bind  the  contract,  or 
in  part  pajrment,  or  unless  some  note  or  mem- 
orandum in  writing  of  the  contract  or  sale  be 
signed  by  the  party  to  be  chaiffed  or  his  agent 
in  that  behalf. 

"The  provisions  of  this  section  apply  to  ev- 
ery such  contract  or  sale,  notwithftandlng  that 
the  goods  may  t>e  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  of 
such  contract  or  sale  be  actually  made,  procur- 
ed or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit 
for  delivery;  but  if  the  goods  are  to  be  manu- 
factured by  the  seller  especially  for  the  buyer 
and  are  not  suitable  for  sale  to  otheni  in  the 
ordinary  course  of  the  seller's  business,  the 
provisions  of  this  section  shall  not  apply. 

"There  is  an  acceptance  of  goods  within  the 
meaning  of  this  section  when  the  buyer,  ather 
before  or  after  delivery  of  the  goods,  express- 
es by  words  or  conduct  his  assent  to  t>ecoming 
the  owner  of  those  specific  goods." 

At  the  conclusion  of  the  case  the  plaintiff 
offered  one  prayer  which  was  granted.  The 
defendant  offered  two;  the  first  was  reject- 
ed, and  the  second  granted.  By  the  plaintiff's 
prayer  the  court  declared  as  a  matter  of  law 
that  If  It,  sitting  as  a  Jury,  should — 
"find  from  the  evidence  that  the  defendant 
purchaeed  from  the  plaintiff  200  crates  of  eggs 
at  36%  cents  per  dozen,  and  that  said  eggs 
were  to  be  placed  in  the  plaintiff's  butter  cool- 
er, so  as  to  save  the  defendant  the  cost  of  stor- 
age, and  it  was  a  part  of  the  agreement  that, 
upon  said  eggs  being  so  placed  and  an  invofce 
sent  for  the  same,  the  defendant  was  to  pay 
for  the  same,  then  the  placing  of  said  eggs 
in  said  butter  cooler  and  the  sending  of  said 
invoice  vested  the  title  to  the  said  eggs  in  the 
defendant.  And  if  it  shall  further  find  'that 
the  plaintiff  requested  payment  for  the  eggs, 
which  was  not  complied  with,  and  further  that 
the  plaintiff  notified  the  defendant  that  unless 
be  paid  for  the  eggs  the  same  would  be  sold 
at  his  risk,  and  in  conformity  with  such  notice 
the  plaintiff  did  sell  at  the  risk  of  the  d^end- 
ant  said  200  crates  of  eggs,  and  advised  him 
of  the  loss  resulting  therefrom,  and  requested 
payment  of  such  loss,  that  said  request  was  not 
complied  with,  then  the  verdict  should  be  for 
the  plaintiff  for  such  sum  aa  the  court  shall 
find,  from  the  evidence,  was  the  actual  loss  of 
the  plaintiff,  with  interest  in  the  discreti<»  of 
the  Judge." 

It  is  conceded  that  there  was  nothing 
given  In  earnest  to  bind  the  contract,  or  In 
part  payment  of  the  purchase  money  for 
the  eggs  said  to  have  been  bought  by  the 
defendant,  and  that  there  was  no  note  or 
memorandum  in  writing  of  the  contract  or 
sale  signed  as  required  by  the  statute;  con- 
sequently, in  order  to  hold  the  contract  or 
sale  binding  and  enforceable  against  the 
defendant,  the  alleged  buyer,  it  must  be 
shown  that  he  accepted  at  least  a  part  of  the 
eggs  contracted  to  be  sold  or  sold,  and  that 
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he  actually  recrfved  the  same.  Therefore 
In  this  case  we  are  concerned  only  in  the 
meaning  of  the  statute  In  respect  to  the  pro- 
▼Islons  reanlrlng  acceptance  and  receipt  by 
the  bnyer  of  the  goods  sold. 

[1]  It  Is  clear  that  the  terms  of  the  stat- 
ute require  two  distinct  acts  on  the  part  of 
the  vendee;  he  must  accept,  and  he  must 
actually  recelvev  a  part  of  the  goods,  in  or- 
der to  teai&e  the  contract  binding  on  him. 
There  may  be  an  actual  receipt  without  any 
acceptance,  and  there  may  be  an  acceptance 
without  any  receipt  An  acceptance  may  pre- 
cede or  follow  the  receipt,  or-it  may  be  con- 
temporaneous therewith;,  and  at  tlnaes  even 
a  receipt  may  be  evidence  of  acceptance,  but 
it  is  not  the  same  thing.  Hewes  &  Co.  v. 
Jordan,  39  Md.  472,  17  Am.  Rep.  578.  As 
defined  by  the  statute  (section  25)  there  Is  an 
acceptance  of  the  goods  "when  the  buyer, 
either  before  or  after  delivery  of  the  goods, 
expresses  by  words  or  conduct  his  assent  to 
become  the  owner  of  those  ^edfic  goods." 
By  section  68  of  the  same  article  he  "is 
deemed  to  have  accepted  the  goods  when  he 
intimates  to  the  seller  that  he  has  accepted 
them."  In  Williston  on  Sales,  i  483,  it  is 
■aid: 

"The  ways  of  manifesting  Bcceptance  may  be 
reduced  to  the  three  enumerated  in  the  section  of 
the  Sales  Act  under  consideration,  namely:  (1) 
Intimation  of  acceptance.  (2)  Exercising  acts 
of  ownership.  (3}  Retaining  the  eoods.  Under 
the  first  head  will  be  included  botb  cases  where 
the  buyer  receives  goods  and  expresses  Ids  ac- 
ceptance of  them,  and  also  cases  where  by  the 
terms  of  the  bargain  the  buyer  agreed  to  accept 
goods,  whether  specified  at  the  time  of  the  bar- 
gain or  to  be  afterwards  selected  by  the  seller, 
without  inspection." 

All  cases  admit  that  the  term  "actually 
receive,"  found  in  the  statute,  means  the 
acquisition  of  possession  by  the  buyer,  ana 
whatever  difficulties  exist  in  regarid  to  Its 
meaning  are  largely  due  to  the  Inherent 
difficulty  of  determining  what  is,  in  fact, 
possession.  This  court,  however,  has  said, 
speaking  through  Judge  AlVey,  that: 

"The  receipt  of  part  of  the  goods  is  the  taking 
possessicn  of  them.  When  the  seller  gives  to 
the  buyer  the  actual  control  of  the  goods,  and 
the  buyer  accepts  such  control,  he  has  actually 
received  them.      Hewes  &  Co.  v.  Jordan,  supra. 

It  is  said,  however,  upon  good  authority, 
that  goods  may  be  received  by  the  buyer 
within  the  meaning  of  the  statute,  and  yet 
allowed  to  remain  In  the  hands  of  the  vendor, 
if  It  be  shown  that  the  seller  has  ceased  to 
hold  in  the  character  of  unpaid  vendor  and 
holds  wholly  as  bailee  for  the  buyer.  Willis-, 
ton  on  Sales,  }  91,  and  the  numerous  cases 
dted  In  note  thereto. 

[2]  In  this  case  we  think  there  is  evidence 
of  botb  acceptance  and  actual  receipt  of  the 
goods,  which  should  be  submitted  as  a 
qnestlon  of  fact  to  the  Jury  under  proper 
Instructioiis  of  the  court;  thus  we  find  no 
error  In  the  ruling  of  the  court  in  its  re- 
jection of  the  defendant's  first  prayer,  asking 
that  the  case  be  taken  from  the  Jury.  I 


[1]  But  the  court  in  our  opinion  erred  In 
granting  the  plalntHTs  prayer,  in  which  it 
is  said  that,  if  it  be  disclosed  by  the  evidence 
that  the  defendant  purchased  the  eggs  at 
the  price  named,  and  the  same  were  to  be 
placed  in  the  butter  cocHer  to  save  him  stor- 
age, and  that  upon  the  eggs  being  placed 
therein  and  an  invoice  sent  to  him  he  was 
to  pay  for  the  eggs,  then  the  placing  of  the 
effl^  in  the  butter  cooler  nnder  such  dream- 
stances  vested  the  title  to  said  eggs  in  the 
defendant.  This  prayer  falls  to  recognize, 
or  at  least  within  sufficient  clearness,  the 
essential  requirements  of  the  actual  receipt 
of  the  goods  by-  the  buyer  and  the  intention 
of  the  parties  as  to  the  same.  It  was  not 
only  necessary  to  find  that  the  eggs  were 
placed  in  the  butter  cooler,  bat  it  was  also 
to  be  found  that  by  so  doing  the  unrestricted 
control  of  the  eggs  passed  to  the  buyer,  and 
that  such  was  the  intention  of  the  parties. 

[4]  There  is  also  found  in  the  record  an 
exception  to  the  evidence.  If  this  evidence 
was  wrongfully  admitted,  there  was  no  in- 
jury to  the  defendant  caused  thereby,  as  the 
same  fact  was  testified  to  by  another  wit- 
ness, to  which  no  exceptions  were  taken, 
and  which  stands  uncontradicted. 

Because  of  the  error  of  the  court  in  grant- 
ing the  plaintifTs  prayer,  the  judgment  of 
the  court  below  will  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed, with  costs  to  the  appellant. 


(US  Hd.  87) 
SEIDL  V.  MAYOR  AND  CJITY  COUNCIL  OF 

BALTIMORE.    (No.  20.) 
(Court  of  Appeals  of  Maryland.    June  19,  1918.) 

1.  MUNICIPAI.  COBPOBATIONS  <S=>703(10)— USE 

OF  Alley— Pbbsonai,  Injukibs— Contbibu- 

TORT  NEOLIOBNCE. 
Where  a  pedestrian  endeavoring  to  pass 
through  a  narrow  alley  obstructed  by  the  city's 
horse  and  cart  stood  about  a  foot  from  the 
horse's  head  and  remained  there  while  the  driver 
attempted  to  move  the  horse  so  that  she  could 
pass,  the  horse's  front  hoof  striking  her  on  the 
instep  she  was  negligent. 

2.  Tbial  «=»258(1)— Instructions— Dibected 
Verdict. 

Prayers  instructing  that  the  uncontradicted 
evidence  showed  plaintiff  had  been  guilty  of  con- 
tributory negligence,  and  that  she  had  offered  no 
evidence  legally  sufficient  to  entitle  her  to  re- 
cover, were  not  in  accordance  with  the  form  ap- 
proved, where  a  prayer  of  the  kind  is  offered  at 
the  conclusion  of  all  the  testimony. 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Chas.  W.  Heulsler,  Judge. 

"To  be  officially  reported." 

Suit  by  Lydla  V.  Seidl  against  the  Mayor 
and  City  Council  of  Baltimore.  From  judg* 
ment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BRJSOOB,  THOMAS,  PAT- 
TISON,  UBNER,  STOCKBRIDGB,  and  CON- 
STABLE, JJ. 

William  H.  Lawroice,  of  Baltimore^  for 
appellant.    Robert  F.  Leadr,  Jr.,  Asst  City 
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Sol.,  of  Baltimore  (S.  S.  Field,  City  SoL,  of 
Baltimore,  on  the  brief),  for  appellee. 

THOMAS,  J.  This  suit  was  brought 
against  the  mayor  and  city  council  of  Balti- 
more to  recover  for  an  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant's agent  or  servant  The  declaration  al- 
leges: 

"That  on  July  2,  1917,  while  the  plaintiff  was 
lawfully  upon  a  public  highway  in  the  city  of 
Baltimore,  to  wit,  Griffitib's  court,  using  due 
care  and  caution,  a  horse  hitched  to  a  cart  and 
being  driven  by  an  agent  or  servant  of  the  de- 
fendant ran  into  and  upon  the  plaintiff,  injur- 
ing her  about  the  feet  seriously  and  perma- 
nently." »• 

At  the  conclusion  of  the  testimony,  the 
court  below  granted  prayers  instructing  the 
Jury:  (1)  That  the  uncontradicted  evidence 
In  the  case  showed,  that  the  plaintUT  had 
been  gnilty  of  contributory  negligence;  and 
(2)  that  the  plaintiec  had  oftered  no  evidence 
legally  sufUcient  to  entitle  her  to  recover,  and 
this  appeal  is  from  a  Judgment  In  favor  of 
the  defendant  for  costs,  entered  upon  a  ver- 
dict rendered  in  accordance  with  said  in- 
structions. 

The  plaintiff  testified  that  on  the  2d  day  of 
July,  1917,  she  went  to  see  her  sister,  who 
lived  at  No.  720  Eastern  avenue.  While 
she  was  there,  her  sister,  who  was  sick,  asked 
her  to  go  to  the  store  for  her.  She  went 
out  the  "back  alleyway,"  whlcb  runs  be- 
tween Eastern  avenue  and  Fawn  street  to 
President  street,  to  a  grocery  store  on  High 
street  near  Fawn  street  High  street  Is  east 
of  and  runs  parallel  with  President  street 
In  returning  from  the  store  by  way  of  the 
alley,  she  had  to  cross  President  street  The 
alley  was  paved  with  "cobblestoneei"  with  the 
gutter  in  the  middle,  and  was  very  narrow — 
Just  wide  enough  for  a  person  to  pass  on 
either  side  of  a  wagon  or  cart  standing  In 
the  middle  of  the  alley.  When  the  plain- 
tUT was  returning  from  the  store,  between 
3  and  4  o'clock  in  the  afternoon,  as  she  enter- 
ed the  alley  from  President  street  she  saw 
a  horse,  attached  to  one  of  the  "dty  street 
carts,"  standing  In  the  alley  near  and  facing 
President  street  They  were  not  In  the  mid- 
dle of  the  alley,  but  so  far  to  one  side  that 
she  oould  not  i»ass  them  on  that  side.  The 
driver  was  on  the  other  side,  in  a  "stocking 
position,"  putting  dirt  In  the  cart.  She  ap- 
proached the  horse  and  wagon  on  the  side  of 
the  alley  where  there  was  not  room  for  her 
to  voBfi,  and  when  she  reached  the  horse^s 
head  she  stopped.  When  the  driver  raised  up 
and  saw  her,  he  told  her  that  he  would  move 
the  horse  so  she  could  pass.  He  took  hold  of 
the  briddle  on  the  horse,  and.  Instead  of  mov- 
ing the  horse  to  the  other  side  of-  the  alley, 
he  pushed  the  horse  towards  her,  and  the 
horse's  foot  came  down  on  her  foot  and 
cauqed  the  injury  complained  of.  3he  further 
testified  that  the  horse  and  wagon  did  not 
move  after  she  entered  the  alley,  but  remain- 


ed in  the  same  position  on  one  side  of  the 
alley,  and  that  she  did  not  attempt  to  pass 
on  the  other  side  because  the  driver  was  on 
that  side;  that  she  stopped  when  she  was 
about  a  foot  from  the  horse's  bead  and  re- 
mained in  that  positim  while  the  driver  was 
attempting  to  move  the  horse,  until  he  push- 
ed the  horse  towards  her  and  the  horse  st^)- 
ped  on  her  foot ;  that  she  did  not  step  back 
or  move  out  of  the  way  when  the  driver 
went  to  move  the  horse;  that  the  horse  did 
not  move  forward,  or  move  his  hind  feet, 
and  that  the  wagon  did  not  move,  but  that 
the  horse  simply  "shoved"  his  rig^t  front 
foot  "over"  and  It  "happened"  to  strike  her 
foot;  that  the  frcmt  of  the  horse's  shoe  stru<^ 
her  Instep  and  bruised  It;  that  the  driver 
followed  her  Into  her  sister's  house,  and  she 
afdi  there  in  his  presence,  and  in  the  presence 
of  others,  that  it  was  not  his  fault;  and  that 
she  made  that  statement  because  she  did  not 
want  him  to  lose  his  position.  Dr.  Onnen, 
who  attended  the  plaintiff,  and  who  saw  her 
on  the  day  the  accident  occurred,  stated  that 
the  condition  of  her  foot  indicated  that  she 
had  received  a  "glancing  blow."  The  driver 
of  the  cart  testified  that  he  moved  the' horse 
so  that  the  plaintiff  could  pass;  that  he  did 
not  move  the  horse  towards  her,  but  towards 
the  opposite  side  of  the  alley ;  that  the  alley 
was  very  narrow;  and  that  even  after  he 
moved  the  horse  "she  could  Just  barely  get 
through."  Other  evidence  in  the  case  shows 
that  the  alley  from  President  street  to  the 
place  where  the  accident  occurred  was  ten 
feet  wide,  and  that  the  width  of  the  cart, 
"from  hub  to  hub,"  was  six  feet 

[1]  Assuming  the  truth  of  the  plaintiff's 
testimony,  and  that  the  driver  of  the  cart  was 
guilty  of  negligence  in  moving  the  horse  to- 
wards the  side  In  which  she  was  standing 
instead  of  towards  the  opposite  side,  we 
think  the  evidence  clearly  shows  thut  she 
was  also  guilty  of  negligence  whldi  directly 
contributed  to  the  injury  cmnplalnedi  of. 
Even  If  it  can  be  said  that  she  was  not  negli- 
gent in  attempting  to  use  the  alley  in  going 
from  President  street  to  her  sister's  h<Hne 
while  the  horse  and  cart  were  in  the  alley, 
or  in  attempting  to  pass  cm  the  side  of  the 
alley  on  which,  according  to  her  testimony, 
the  horse  and  cart  were  standing,  instead  of 
passing  on  the  other  side,  she  was  clearly 
negligent  In  remaining  so  close  to  the  horse 
while  the  driver  was  attempting  to  make 
room  for  her  to  pass.  There  is  not  a  sugges- 
tion In  the  evidence  that  the  driver  intention- 
ally caused  the  horse  to  move  In  her  direc- 
tion. On  the  contrary,  the  only  inference  to 
be  drawn  from  her  testimony  and  the  testi- 
mony of  the  driver  Is  that  what  he  did  was 
done  in  an  effort  to  move  the  horse  out  of 
her  way.  According  to  her  own  statanents, 
the  horse  did  not  move  fM'ward,  or  move  his 
bind  feet,  but  simply  moved  his  right  front 
foot,  and  the  evidence  furnishes  no  excuse 
for  her  having  remained  standing  so  close 
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to  the  borse  as  to  expose  her  to  tbe  risk  of 
an  unexpected  moyemeiit  of  Ms  foot,  or  for 
her  failure  to  step  back  to  a  point  of  safety 
when  the  driver  undertook  to  change  the 
position  of  the  horse.  Ordinary  care  on  her 
part  would  have  arolded  the  acddent,  and 
she  cannot  complain  of  the  consequences  of 
her  failure  to  exercise  it. 

[2]  The  prayers  Instructing  the  Jury  that 
the  plaintiff  had  offered  no  evidence  legally 
sufficient  to  entitle  her  to  recover  are  not  In 
accordance  with  the  form  approved  where  a 
prayer  of  that  kind  is  offered  at  the  conclu- 
sion of  all  of  the  testimony  In  the  case;  but 
as  we  think  the  case  was  properly  withdrawn 
from  the  jury  on  the  ground  thnt  the  plain- 
tiff was  guilty  of  contributory  negligence, 
and  as  the  only  exception  In  the  case  is  to 
the  ruling  of  the  court  on  the  prayers,  we  wUl 
affirm  the  Judgment  in  favor  ot  the  defend- 
ant. 

Judgment  affirmed,  with  coet& 

(133  Md.  164) 

TULL  T.  STERLING,  Circuit  Court  CLetk. 
(No.  27.) 

(Coart  of  Appeals  of  Maryland.    June  20, 1018.) 

1.  Pl<tTIUOT  AND  FROSXOtmNO  Attobnxtb  €=> 
5(1)— Compensation— Febs. 

QThe  state's  attorney  for  Somerset  county  is 
not  entitled  to  an  appearance  fee  in  -any  civil 
case  brought  by  him  as  state's  attorney,  under 
Local  Code  for  Somerset  County,  enacted  b; 
Acts  1906,  c.  280. 

2.  Handamtts  <&=33(6)  —  Patmxnt  of  B'bes  — 
Olebk  of  Coxibt. 

Mandamus  is  not  the  proper  remedy  to  be 
used  by  a  state's  attorney  to  require  8  clerk  of 
the  circuit  court  to  pay  over  appearance  fees,  the 
remedy  by  ordinary  action  bemg  adequate. 

Appe&l  from  Circuit  Court,  Somerset  Coun- 
ty;  Henry  L.  D.  Stanford,  Judg& 

Mandamus  by  Gordon  Tull,  State's  Attor- 
ney for  Somerset  Countyi  to  compel  WlUiam 
Jerome  Sterling,  Clerk  of  the  Circuit  Court 
for  Somerset  County,  to  pay  certain  fees. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BUB.KB,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Gordon  Tull,  of  Princess  Anne,  in  pro.  per. 

URNER,  J.  In  pursuance  of  a  statutory 
duty,  imposed  upon  him  as  the  state's  attorney 
for  Somerset  county,  the  appellant  instituted, 
and  conducted  a  trial  and  Judgment,  in  the 
name  of  the  state,  38  separate  proceedings  in 
the  circuit  court  for  that  county  for  the  con- 
demnation of  certain  natural  oyster  bars  and 
areas  for  the  use  of  the  public.  The  costs 
of  the  proceedings  as  taxed  by  the  clerk  of 
the  court,  and  paid  to  him  out  of  the  state 
treasury,  included  an  appearance  fee  of  ^5 
in  each  case  for  the  appellant  as  attorney 
for  the  state.   "The  Local  C!ode  for  Somerset 


County  contains  the  following  provision,  en- 
acted by  chapter  280  of  the  Acts  of  1906: 

"The  state's  attorney  of  said  Somerset  coun- 
ty in  lieu  of  the  fees  •  •  •  received  by  him, 
aa  provided  for  in  any  local  law  for  Somerset 
county,  or  in  any  general  law  of'the  state,  shall 
receive  a  salary  of  one  thousand  dollars  per 
annum  as  full  compensation  for  his  entire  serv- 
ices as  required  or  him  by  law  or  which  may 
hereafter  be  required  of  him  by  any  law  of  this 
state,  to  be  paid  to  him  by  the  county  commis- 
sioners of  Somerset  county." 

In  view  of  this  provision  the  clerk  was  ad- 
vised that  he  could  not  legally  pay  any  ap- 
pearance fees  in  the  condemnation  cases  to 
the  appellant,  and  bis  demand  that  they  be 
paid  to  him  was  accordingly  refused.  A  pe- 
tition for  mandamus  to  compel  the  payment 
was  then  filed,  but  it  was  dismissed  on  de- 
murrer and  the  pending  appeal  has  resulted. 

It  is  provided  by  the  (institution  of  the 
state,  by  section  0  of  article  6,  in  part,  as 
follows: 

"The  state's  attorney  shall  perform  such  du- 
ties and  receive  such  lees  and  commissions"  or 
salary,  not  exoeeding  three  thousand  dollars, 
"as  are  now  or  may  hereafter  be  prescribed  by 
law,  and  if  any  state's  attorney  shall  receive 
any  other  fee  or  reward  than  such  as  is  or  may 
be  allowed  by  law,  he  shall,  on  conviction  here- 
of, be  removed  from  office." 

The  expressed  purpose  of  the  local  law  for 
Somerset  county,  which  we  have  quoted,  was 
to  provide  for  the  compensation  of  the  state's 
attorney  for  that  county  by  nieana  of  a  speci- 
fied salary  in  lieu  of  the  fees  theretofore  re- 
ceived by  him  for  the  performance  of  his  offi- 
cial duties.  If  this  change  had  not  been  made 
in  the  method  and  measure  of  his  compensa- 
tion, and  the  fee  system  had  continued  to 
apply  to  his  office,  the  appearance  fees  in 
question  would  have  had  to  be  reckoned  as 
part  of  the  fees  for  which  he  would  be  ac- 
countable and  out  of  which  he  would  be  paid 
for  his  services  to  the  amount  limited  by  the 
Constitution  or  by  statute.  It  Is  made  the 
duty  of  every  person  holding  office  under  the 
(Constitution  or  laws  of  this  state  (except  Jus- 
tices of  the  peace,  constables,  and  coroners), 
"whose  pay  or  compensation  is  derived  from 
fees  or  moneys  coming  into  his  hands  for  the 
discharge  of  his  official  duties,  or  In  any  way 
growing  out  of  or  connected  with  his  office," 
to  "keep  a  book  in  which  shall  be  entered 
every  sum  or  sums  of  money  received  by  him, 
or  on  his  account,  as  a  payment  or  compen- 
sation for  his  performance  of  official  duties 
a  copy  of  which  entries,"  verified  by  his  oath, 
"shall  be  returned  yearly  to  the  Comptroller 
of  the  State  for  his  inspection,"  and  when  the 
amount  so  rec^ved  by  such  officer  for  the 
year  "shall  exceed  the  sum  which  he  is  by 
law  entitled  to  retain,  as  Ids  salary,  or  com- 
pensation for  the  discharge  of  his  duties,  and 
for  the  exi)enses  of  his  office,"  he  is  required 
to  "yearly  pay  over  to  the  treasurer  of  the 
state  the  amount  of  such  excess."  C!onstitu- 
tion,  art.  15,  i  1.  The  Code  of  PubUc  Civil 
Laws,  by  section  24  of  article  10,  provides 


4s»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Ljoogle 


192 


104  ATLANTIC  EE2PORTER 


(Md. 


tbat  accounts  of  state's  attorneys  against  the 
connty  commissioners  of  their  respective 
counties  "may  Include  a  reasonable  trial  fee 
for  each  case  actually  tried,  to  be  allowed  in 
the  discretion  of  the  court,  as  well  as  the  ap- 
pearance fee  provided  by  law,"  and  the  next 
succeeding  section  of  the  same  article  of  the 
Code  authorizes  the  Comptroller  of  the  Treas- 
ury to  adjust  and  settle  the  claims  of  any 
of  the  state's  attorneys  "for  appearance  fees 
in  dvll  cases  due  them  by  the  state,  and  for 
all  fees  similarly  due  for  services  rendered 
under  the  opinion  of  the  Attorney  General  In 
the  matter  of  cases  removed  from  said  coun- 
ty for  trial  or  otherwise."  It  seems  perfectly 
clear  from  these  provisions  that  appearance 
fees  received  by  state's  attorneys  were  In- 
tended to  be  treated,  like  other  fees,  as  items 
of  compensaticm  for  official  service,  and  as 
sudi  were  required  to  be  reported  to  the 
Comptroller  and  the  excess  over  the  prescrib- 
ed salary  paid  annually  Into  the  state  treas- 
ury. 

The  salary  of  the  state's  attorney  for  Som- 
erset county  is  not  payable  from  fees,  which 
he  is  authorized  to  charge  and  collect,  but 
by  direct  payment  from  the  connty  in  equal 
quarterly  Installments.  There  is  a  provision 
In  the  Local  Code  that  in  all  criminal  cases 
In  the  circuit  court  for  the  county,  in  which 
the  state's  attorney  shall  appear  for  the  state, 
an  ai^earance  fee  as  allowed  by  existing  Uiw 
diall  be  taxed  as  part  of  the  costs,  and  when 
collected  from  the  party  liable  therefor  shall 
be  paid  over  by  the  cleric  to  the  county  com- 
missioners to  be  applied  by  them  to  the  pay- 
ment of  the  state's  attorney's  salary,  for 
whidi,  alBO,  to  such  extent  as  may  be  neces- 
sary, they  are  directed  to  provide  by  taxa- 
tion. It  was  in  "full  compensation  for  his 
entire  services"  under  existing  or  future  laws 
tbat  the  stated  salary  was  to  be  paid.  It 
was  declared  to  be  "In  lieu  of  the  fees  here- 
tofore received"  by  the  state's  attorney  "as 
provided  for  in  any  local  law"  for  the  coun- 
ty "or  in  any  general  law  of  the  state." 
There  could  hardly  be  a  more  plain  and  pos- 
itive statement  of  the  legislative  purpose  to 
limit  the  state's  attorney's  compensation,  for 
all  of  his  official  services,  to  the  amount  of 
the  annual  salary  which  the  statute  substi- 
tuted for  the  fees  which  he  had  theretofore 
been  accustomed  to  receive. 

[1]  The  cases  in  which  the  state's  attorney 
claims  to  be  entitled  to  appearance  fees  were 
instituted  by  him  in  the  performance  of  a 
dnty  which  was  Imposed  upon  him  In  bis  offl- 
dal  capacity  by  section  960  of  article  72  of 
the  Code  of  Public  Civil  Laws.  It  was  a  duty 
dearly  within  the  purview  of  the  provision 
which  defined  the  services  for  which  the  pre- 
scribed salary  was  Intended  to  afford  an  ex- 


clusive compensation.  Whether  the  salary 
was  adequate  in  view  of  the  nature  and  num- 
ber of  the  cases  In  which  the  aiq;>earance  fees 
are  claimed  is  a  question  with  which  the 
Legislature  has  full  power  to  deal,  but  which 
we  have  no  aulihorlty  to  consider  for  the  pur- 
poses of  our  decision.  The  only  inquiry  we 
can  properly  entertain  is  whether  the  appel- 
lant has  a  legal  right  to  the  appearance  fees 
in  dispute  and  to  the  writ  of  mandamus  to 
enforce  their  payment.  To  that  question  oar 
answer  must  be  In  the  negative. 

The  fact  tbat  the  amount  of  the  appearance 
fees  was  paid  to  the  clerk  by  the  state  is  not 
a  consideration  which  can  affect  our  conclu- 
sion. The  fees  were  doubtless  taxed  and  paid 
in  the  usual  routine  of  such  transactions, 
without  reference  by  the  state's  financial  of- 
ficers to  the  limitations  as  tQ  the  source  and 
amount  of  the  compensation  of  the  state's 
attontey  for  Somerset  county,  and  we  see  no 
reason  to  hold  that  their  act  of  paying  the 
fees  to  the  clerk  has  had  the  ^ect  of  om- 
ferring  upon  the  appellant  a  right  to  the  fees 
which  th.e  statute  has  denied. 

The  case  of  Worcester  Co.  v.  Melvln,  89 
Md.  37,  42  AU.  010,  upon  which  the  appellant 
relied  to  some  extent,  involved  a  very  dif- 
ferent question.  It  was  there  held  that  when 
a  claim  against  the  county  for  services  ren- 
dered by  counsel  duly  ap^xdnted  to  defend 
or  prosecute  a  criminal  case  bad  been  approv- 
ed by  the  Judge  of  the  circuit  court  of  the 
county,  as  provided  by  a  local  statute,  it  was 
the  duty  of  the  county  commissioners  to  pay 
the  claims  and  the  fact  that  the  counsel  had 
received  an  appearance  fee  In  the  same  case, 
as  authorized  by  law  ^(Code,  art  3C,  |  10), 
was  not  a  valid  ground  for  the  refusal  of  the 
commissioners  to  pay  the  fee  which  the  Judge 
had  approved. 

As  the  question  here  presented  is  governed 
by  the  special  terms  of  the  organic  and  statu- 
tory laws  of  our  own  state,  to  which  we  have 
referred,  it  Is  not  necessary  to  discuss  the 
cases  in  other  Jurisdictions  which  are  dted  in 
the  appellant's  brief. 

[2]  If  we  could  have  reached  a  conclusion 
that  the  appellant  is  entitled  to  the  appear- 
ance fees  in  controversy,  we  should  neverthe- 
less have  concurred  in  the  dismissal  of  his 
petition  for  the  extraordinary  writ  of  manda- 
mus for  the  reason  that  his  claim  could  have 
been  adequately  enforced  by  an  ordinary 
suit  at  law.  Goldsborough  v.  Lloyd,  86  Md. 
.^78.  38  Atl.  773;  Caroline  School  Com'rs  ▼. 
Hinson,  126  Md.  472,  95  AtL  48;  Brown  ▼. 
Bragunier,  79  Md.  234,  29  Atl.  7;  McElvoy  ▼. 
Baltimore.  128  Md.  124,  04  Atl.  643;  Hum- 
melsblme  v.  Hirsch,  114  Md.  39,  79  Atl.  38. 

Judgment  affirmed,  with  costs. 
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60FF  et  aL  V.  OOFF  BIBOTRO-PNEU- 
MATIO  BRAKB  CO.    (Na  45A4.) 

(Coart  of  Chancery  of  New  Jewey.    July  16, 

i»ia) 

1.   COBPOBATIORB   ^s»684— rORKiaiT    COBFOKA.- 

TIONS— Bjeoeivkk. 
Corporation  Act,  f  96,  doea  not  antborlze 
appointment  of  a  recMver  for  a  foreign  corpo- 
ration which  is  aolTent 

8.  OOBPOBATIONB  «=»684— FOKKIOM  COBPOBA- 
TIONB— BECBIYBB. 

The  Chancery  Court  will  not,  under  its  gen- 
eral powers,  appoint  a  receiver  for  a  solvent 
foreign  corporation,  for  aoeh  relief  is  to  be  ad- 
■nlniatered  in  the  state  of  the  corporation's  dom- 
icQe. 

Bill  by  Howard  Qott  and  others  against 
the  Goff  Electro-Pneumatic  Bralce  Company. 
Hearing  on  retnm  of  order  to  show  cause 
for  appointment  of  recelTer-  for  defendant 
Order  advlaed,  dlsmlBBlng  order  to  sbow 
cause. 

Patrick  H.  Harding,  of  Camden,  for  com- 
plainants. Norman  Grey,  of  Camden,  for 
defendant 

liEAMING,  V.  O.  The  bill  herein  is  filed 
by  complainants  as  stockholders  and  cred- 
itors of  the  Goff  Electro-Pneumatic  Brake 
Company,  a  corporation  of  the  state  of  Dd- 
aware,  and  praya  for  an  Injunction  re- 
Btrainlng  that  corporation  and  its  officers 
and  agents  from  exercising  any  of  its  priv- 
ileges or  franchises  or  transacting  Its  busi- 
ness, and  for  the  appointment  of  a  receiver 
of  that  corporation. 

The  bill  discloses  corporate  assets  in  this 
Jurisdiction  and  charges,  not  only  neglect 
of  duty  upon  the  part  of  the  officers  and 
'directors  of  the  corporation,  but  also  wrong- 
ful diversion  of  assets  by  them,  and  al- 
leges that  the  business  of  the  corporation  is 
being  conducted  at  a  great  loss,  and  great- 
ly prejudicial  to  the  interests  of  its  credi- 
tors and  stockholders,  and  that  its  business 
cannot  be  continued  with  safety  to  the  public 
and  advantage  to  the  stockboXdera.  The  sev- 
eral avermoitB  of  the  bill  are  verified  by  a 
spedflc  affidavit  of  one  of  the  complainants. 

An  order  to  show  cause  was  issued,  with- 
out restraint,  and  at  its  return  an  answer 
was  filed  by  defoidant  corporation.  In  which 
practically  all  of  the  essential  facts  on 
'Which  relief  Is  based  are  denied;  the  an- 
swer Is  supported  by  specific  affidavits  of 
verification,  and  also  embodies  a  counter- 
claim agalnat  ccmplalnanta,  alleging  that 
'Certain  patents  belonging  to  defendant  cor> 
poration  are  in  the  name  and  nnder  the 
control  of  complainants,  and  should  be  as- 
signed to  defendant  corporation,  and  pray- 
ing for  a  decree  directing  the  assignment 
of  these  patents. 

The  bill  does  not  allege  that  defendant 
company  Is  insolvent  It  alleges  that  its 
assets  are  $18,000,  of  which  $10,500  is  cash, 


and  Its  liabilities  about  $4,000. .  The  allega- 
tion of  danger  of  fature  insolvency  is  based 
upon  the  claim  that  nothing  is  being  done  to 
promote  the  interests  of  the  company  and  no 
revenues  are  being  received,  while  its  ex- 
penses are  $260  per  month  for  salaries.  The 
answer  discloses  as  assets  cash  to  the 
amount  of  $8,288.38,  bills  receivable  of  the 
nature  of  quick  assets  to  the  amount  of  $1,- 
791.65,  and  the  patents  which  were  made 
the  basis  of  the  capitalization  of  the  corpo- 
ration, and  denies  that  it  has  liabilities  to 
the  amount  of  $4,000;  its  total  expenses 
are  stated  as  $300  per  month,  including  rent. 
It  accordingly  is  dear  that  a  condition  of 
insolvency  neither  exists  nor  is  presently 
tbreatened. 

In  the  adjadlcatiim  of  applications  for 
the  appointment  of  recelvars  of  corporations 
the  Court  of  Chancery  of  this  state  is  re- 
quired to  observe  certain  well-defined  limi- 
tations upon  the  exercise  of  that  power. 

[1]  The  statutory  power  foond  in  our  Cor^ 
poration  Act  has  reference  only  to  corpo- 
rations which  are  actually  or  potentially  in- 
solvent Section  96  of  that  act  (2  Comp. 
St  1910,  p.  1667)  subjects  foreign  corpora- 
tions doing  business  in  this  state  to  tbe  pro- 
visl(His  of  the  act,  so  far  as  tfaey  can  be 
applied  to  foreign  corporations;  according- 
ly, in  the  appointment  of  receivers  of  for- 
eign corporations,  that  section  can  (mlj  be 
understood  to  contemplate  insolvent  foreign 
corporations,  and,  as  is  pointed  out  in  Min- 
chln  V.  Second  Nat  Bank,  36  N.  J.  Eq.  436, 
there  are  provisions  of  the  act  relating  to 
Insolvent  corporations  wbldi  obviously  can- 
not be  applied  to  insolvent  foreign  corpora- 
tlonsk  since  the  Court  of  Chancery  of  this 
state  cannot  prevent  a  foreign  corporation 
from  exercising  its  franchises  in  another 
state.  As  there  stated  It  can,  under  our  stat- 
ute, through  the  medium  of  a  receivership, 
sequester  the  property  In  this  state  of  an  In- 
solvent foreign  corporation  and  administer 
it  here  for  the  benefit  of  creditors  and  stock- 
holders, but  It  can  do  but  little  more;  thus 
the  efficacy  of  the  provisions  of  section  96 
of  our  Corporation  Act,  so  far  as  it  relates 
to  receivers  of  foreign  corporations,  Is  con- 
fined to  securing  to  creditors  and  stockhold- 
ers, citizens  of  this  state,  a  Just  proportion 
of  the  property  In  this  state  of  foreign  cor- 
porations when  insolvent  See,  also,  Albert 
V.  CUrendou  LAnd  Co.,  63  N.  J.  Eq.  623, 
23  Atl.  8.  Whether  under  onr  statute  a  re- 
ceiver of  an  insolvent  foreign  corporation 
may  be  appointed  without  an  adjudication 
of  insolvency  first  being  made  in  the  state 
of  the  doml<dle  of  the  corporation  need  not 
be  here  considered.  See  McDermott  v.  Wood- 
house,  87  N.  3.  Eq.  615,  101  AU.  375.  It 
follows  that  any  relief  that  may  be  h^rdn 
awarded  to  complainant  must  emanate  from 
the  general  powers  of  this  court. 

[2]  The  recent  case  of  Morse  v.  Metropoll- 
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tan  Steamship  Co.,  87  N.  J.  E3q.  217,  100  Atl. 
219,  revlewB  at  some  length  the  circumstanc- 
es Tvblch  may  appropriately  call  into  activi- 
ty the  general  powers  of  a  court  of  equity 
to  appoint  a  receiver  of  a  solvent  domestic 
corporation.  But,  tui  already  stated,  the 
present  application  is  for  the  appctotment 
of  a  receiver  of  a  solvent  corporaticm  of 
another  state  and  for  an  injunction  restrain- 
ing the  corporation  and  Its  officers  and  di- 
rectors from  exercising  any  of  its  privileges 
or  franchises. 

It  Is  dear  that  the  measure  of  relief  here 
sought  cannot  be  properly  awarded,  even 
though  the  verified  denials  and  affirmative 
averments  of  the  answer  be  wholly  disre- 
garded. Not  only  Is  this  court  unable  to 
enforce  a  decree  of  that  nature  out  of  this 
state,  but  such  decree,  could  It  be  enforced, 
would  clearly  be  operative  to  regulate  the 
management  of  the  internal  affairs  of  a  fos- 
elgn  corporation,  since  it  would  wholly  deny 
to  that  corporation  the  exercise  of  its  coi> 
porate  functions.  Jackson  v.  Hooper,  76  N. 
J.  Eq.  592,  604,  75  AtL  568,  27  L.  R.  A. 
(N.  S.)  65a  Nor  does  It  seem  that  any 
lesser  degree  of  relief  can  be  here  adminis- 
tered in  behalf  of  complainants,  with  due 
regard  to  the  rule  that  a  court  should  not 
take  Jurisdiction  of  the  internal  affairs  of 
a  foreign  corporation.  Cases  are  to  be  found 
In  which  peculiar  circumstances  have  been 
deemed  adequate  to  Justify  relief  against 
certain  proposed  acts  of  solvent  foreign  cor- 
porations within  the  state  where  relief  has 
been  sought  (see  Gorry  v.  Barre  Granite 
Co.  [Vt.]  101  AU.  38,  and  cases  there  cited), 
but  relief  of  the  nature  here  desired  should 
be  administered  in  the  state  of  the  domicile 
of  d^oidant  corporation. 

I  will  advise  an  order  dismissing  the  or- 
der to  show  cause. 

(t2  N,  J.  Law,  233)  , 

ROSM  et  aL  v.  SLOUGH.    (Na  58.) 

(Ck>urt  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1918.) 

1.  MUNICrPAL  COBPORATIONS  «=»808(7)— DE- 
FECTIVE Sidewalk  —  Failuke  to  Tbiv 
Shadb  Tbee8^Penai.tt. 

Ad  ordinance  fixing  a  penalty  on  abutting 
>>wnerB  for  failure  to  trim  shade  trees  would 
not  create  a  right  of  action  against  the  owner 
for  personal  injuries  from  defective  sidewalk, 
caused  by  failure  to  trim  roots  of  a  tree. 

2.  Mttnicipal  Corpobatiohs  #=>818(11)— 
Defective  Sidewalk— Liabilitt  of  Abut- 
ting Ownebs— Evidence. 

Liability  of  abutting  owners  for  personal  in- 

inries  from  raising  of  paving  stone  m  sidewalk 
ly  shade  tree  roots  would  not  be  shown  by  his 
removal  of  the  roots  thereafter,  as  any  person 
may  abate  a  nuisance  in  a  highway. 
8.  Municipal  Cobpoeationb  <9=>808(2)— De- 
fective   Sidewalk— Pebsonal    Iwjubies— 
Liability  of  Abutttno  Ownebs. 
Where  a  city,  pursuant  to  Act  March  8, 
1893  (P.  L.  p.  130),  assumes  control  of  shade 
treee  within  its  territory,  an  abutting  owner  on 
a  eity  street  is  exempted  from  liabili^  to  an  in- 


dividual injured  by  tripping  over  paving  block 
of  sidewalk  raised  by  roots  of  a  shade  tree  in  the 
walk. 

Appeal  from  Supreme  Oonrt 

Action  by  Anna  M.  Bose  and  Theodore  F. 
Rose,  her  husband,  against  Mary  Cooper 
Slough.  From  a  judgment  for  plaintiffs,  de- 
fendant appeal&    Revoked. 

Bleakly  &  Sto(^welI,  of  Camden,  for  ap- 
pellant. Wescott  &  Weaver,  of  Camden,  for 
aroelleea. 

EALISGH,  J.  The  respondents,  husband 
and  wife  and  plaintiffs  below,  were  permit- 
ted to  recover  a  judgment  against  the  appel- 
lant, defendant  below,  upon  the  following 
state  of  facts:  The  defendant  was  the  owner 
of  certain  premises  abutting  a  public  high- 
way In  the  township  of  Pesauken.  A  side- 
walk payed  with  patent  composition  paving 
blocks  extended  along  the  front  of  the  prem- 
ises. On  this  sidewalk  stood  and  grew  a 
shade  tree,  the  roots  of  which,  from  natural 
growth,  spread  under  the  paving  blocks  and 
caused  them  to  bulge  up  several  inches,  there- 
by rendering  the  sldewEJk  uneven  and  broken 
in  several  places.  The  female  plaintiff,  while 
vralklng  along  on  this  sidewalk,  stumbled  and 
fell,  as  a  result  of  Its  uneven  and  broken  con- 
dition, and  sustained  Injury.  These  facts 
are  the  gravamen  of  the  amended  complaint 
filed  In  the  cause,  with  the  additional  aver- 
ment that  the  def«idant  maintained  the 
"shade  tree  for  use,  pleasure,  and  comfort, 
and  for  the  beantiflcatlon  of  her  property." 

With  the  exception  of  this  averment,  the 
material  facts  of  the  present  case  are  not 
dissimilar  to  those  set  forth  in  Rupp  v.  Bur- 
gess, 70  N.  J.  Law,  7,  56  AtL  166.  In  the 
case  dted  there  was  a  demurrer  to  the  first 
count  of  the  declaration,  which  averred  "that 
the  defendant  was  the  owner  of  a  certain  lot 
fronting  on  Newton  street,  in  the  city  of  New- 
ark, and  while  owning  and  occupying  this  lot 
he  wrongfully  and  knowingly  permitted  the 
flagstones  with  which  the  sidewalk  in  front 
of  his  property  was  covered  t6  become  and  re- 
main in  a  broken,  Insecure,  and  dilapidated 
condition,"  and  that  by  reason  thereof  the 
female  plaintiff,  who  was  walking  along  ui)on 
that  portion  of  the  sidewalk,  stumbled  and 
fell,  etc.  Mr.  Chief  Justice  Gummere,  speak- 
ing for  the  Supreme  Court  (70  N.  J.  Lew,  on 
page  0,  66  Atl.  on  page  166),  said: 

"The  first  count,  plainly,  discloses  no  eanse 
of  action.  It  is  based  upon  the  assumption  that 
the  owner  and  occupant  of  premises  abatting 
upon  a  public  street  is  under  a  legal  duty  to 
keep  in  repair  the  sidewalk  in  front  of  his  prop- 
erty. But  no  such  obligation  rests  upon  him, 
unless  by  virtue  of  the  requirements  of  a  city 
or  municipal  ordinance  (DilL  Mun.  Corp.  par. 
1012;  WeUer  v.  McCormick,  18  Vroom,  ^97 
[1  Atl.  516,  54  Am.  Rep.  175]),  and  the  declara- 
tion fails  to  allege  the  existence  of  any  such  re- 
quiiement.  And  even  when  the  duty  of  repair- 
ing sidewalks  is  imposed  upon  the  abutting  own- 
er by  statute  or  ordinance,  the  failure  to  perform 
that  duty  does  not  render  the  owner  responsible 
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to  individuals  for  Injuries  recdvcd  by  them,  re- 
mdtiiiK  from  defects  in  the  sidewalk  due  to  want 
at  repair.  The  only  liability  which  rests  upon 
the  property  owner  for  the  nonperformance  of 
Budi  a  duty  is  the  penalty  provided  by  th;  stat- 
ute or  ordinance.  Fielders  v.  New  Jersey  Street 
Railway  Co.,  39  Yroom,  343,  352  [53  ItL  404, 
54  Aa  822,  69  U  R.  A.  455,  96  Am.  St.  Rep. 
552],  and  cases  cited." 

OouoBel  of  respondents  arg:ue  that  the  doc- 
trine enunciated  in  Weller  v.  McCormlck 
8Ui^K>rta  the  theory  upon  which  the  plaintiffs 
were  permitted  to  recover  In  the  present 
case.  It  is  true  that  the  case  referred  to,  in 
many  of  Its  features,  Is  like  the  present.  It 
Is,  obTlously,  materially  tmllke  In  one  im- 
portant respect,  and  that  Is  that  the  injury 
sustained  by  the  plaintiff  was  the  result  of 
a  decayed  branch  of  a  tree,  which  stood  In 
front  of  the  defendants'  premises,  falling  up- 
on the  plaintiff  while  xnsslng  along  the 
sidewalk,  whereas  in  the  present  case  the  In- 
jury to  Mrs.  Rose  resulted  from  a  fall  on  a 
sidewalk,  by  reason  of  Its  being  out  of  re- 
pair. The  bearing  of  this  difference  In  the 
facts  upon  the  legal  aspects  of  the  present 
case  will  be  considered  later. 

In  Weller  v,  McCormlck,  Dixon,  J„  in  a 
careful  and  well-reasoned  opinion,  points  out 
with  characteristic  perspicuity  the  essential 
facts  necessary  to  be  established  by  the  plain- 
tiffs. In  order  to  cast  a  liability  upon  the  land- 
owner to  respond  In  damages  for  the  Injury 
sustained.  In  47  N.  J.  Law,  on  page  398,  1 
AtL  on  page  617, 64  Am.  Rep.  175,  the  learned 
Judge  said: 

"It  must  be  conceded  that  ordinarily,'  when 
a  person,  for  his  private  ends,  places  or  main- 
tains, in  or  near  a  highway,  anything  which, 
if  neglected,  will  render  the  way  unsafe  for 
travel,  he  is  bound  to  exercise  due  care  to  pre- 
vent its  becoming  dangeroas.  If,  therefore, 
front  the  fact  that  the  tree  in  question  stood  on 
a  portion  of  George  street  owned  by  the  defend- 
ant, it  is  to  lie  inferred  that  the  tree  was  placed 
or  maintained  there  by  him  for  his  private  bene- 
fit, it  would  follow  that  the  alleged  duty  existed. 
Bat  we  think  that  in  the  present  case  this  fact 
is  not  suflScient  to  warrant  such  an  inference 
against  the  defendant." 

It  Is  to  be  observed  that  this  alleged  duty 
of  the  abutting  owner  Is  qnallfled  by  a  condi- 
tion, that  'the  tree  was  placed  or  maintained 
in  the  public  highway  for  his  benefit,  and  that 
the  mere  fact  of  the  presence  of  the  tree  on 
a  portion  of  the  highway  in  front  of  the  own- 
er's premises  gave  rise  to  no  presumption 
that  It  was  there  for  the  private  benefit  of 
the  defendant,  and  hence  created  no  legal 
duty  regarding  It.  The  learned  justice  then 
proceeds  (47  N.  J.  Eq.  on  page  398,  1  Atl.  on 
page  517)  to  state  his  reason,  as  follows: 

"Shade  trees  in  the  streets  of  a  city  are  of  pub- 
lic as  well  as  private  utility.  They  protect  and 
ornament  the  way  for  public  use,  as  they  also 
do  the  adjoining  property  for  private  enjoy- 
ment. It  18  therefore  clear  that,  by  virtue  of 
the  ordinary  public  tight  in  highways,  the  public 
may  plant  and  maintain  shade  trees  therein. 
Whether  the  Legislature,  to  whom  this  power 
primarily  belongs,  has  in  a  giv«i  case  ddegated 
ft  to  a  subordinate,  depends,  of  course,  upon  the 
terms  by  which  authority  is  granted.  In  the 
charter  of  the  city  of  New  Brunswick  the  mat- 


ter is  not  left  in  doubt  That  instrument  (F. 
L.  1863,  p.  347,  {  31)  gives  the  common  council 
power  to  make,  modify,  and  repeal  ordinances, 
rules,  regulations,  and  by-laws  for  directing  and 
regulating  the  planting,  rearing,  trimming,  and 
preserving  of  ornamental  shade  trees  in  the 
streets,  parks,  and  grounds  of  the  city.  It  thus 
appears  that  since  1863  the  municipality  has 
had  the  power  of  planting  and  preserving  shade 
trees  in  the  streets,  and  therefore  the  presence 
of  any  such  tree  in  a  street  may  be  attnlrated  to 
the  ezerdse  of  this  power,  as  well  as  to  any  other 
cause.  Under  these  circumstances,  the  moat 
that  the  plaintiffs  can  properly  claim  to  have 
proved  is  that  the  tree  was  planted  or  maintain- 
ed either  by  the  defendant  for  private  purposes 
or  by  the  dtj  for  public  purposes." 

The  result  reached  was  that  the  verdict 
conld  not  be  maintained  upon  an  inference 
that  the  tree  was  planted  or  maintained  by 
tlie  defendant,  and  that,  if  the  tree  In  ques- 
tion was  planted  or  preserved  by  the  dty, 
the  defendant  owed  no  legal  duty  concerning 
it,  except  sudi  as  was  imposed  by  the  by- 
laws of  the  corporation. 

Now,  in  the'  case  under  consideration,  the 
nncontroverted  proof  is  that  the  tree  was  on 
the  sidewalk  when  the  defendant  acquired 
ownership  of  the  premises.  There  is  an  utter 
absence  of  any  proof  tending  to  establish  that 
the  tree  was  planted  or  maintained  for  the 
private  benefit  of  the  owner.  On  the  ctm- 
trary,  there  is  a  perfectly  legitimate  Infer- 
ence from  the  facts  that  when  the  tree  was 
set  out  It  was  in  conformity  to  a  plan  to 
beautify  the  public  highway.  It  is  clear, 
from  an  act  entitled  "A  further  supplement 
to  an  act  entitled  'An  act  to  Increase  the  pow- 
ers of  township  committees'  approved  March 
11,  1880"  (P.  L.  1893,  p.  130),  that  the  Legis- 
lature conferred  the  power  upon  township 
committees  "to  direct  and  regulate  the  plant- 
ing, rearing,  trimming  and  preserving  the 
shade  trees"  in  the  highways  of  the  town- 
ships, and  "to  authorize  or  prohibit  the  re- 
moval or  destruction  of  the  same."  The 
plaintiffs  introduced  an  ordinance.  In  evi- 
dence, passed  by  the  township  committee, 
regulating  the  trimming  of  shade  trees  stand- 
ing along  the  streets,  roads,  avenues,  and 
highways  of  the  township,  and  fixing  a  pen- 
alty of  $5  for  a  violation  of  the  ordinance  by 
the  owner,  and  reserving  to  the  municipality 
the  power  to  direct  such  shcide  trees  to  be 
trimmed  at  the  cost  and  exx>ense  of  the  own- 
er. This  situation  was  not  present  In  Weller 
V.  McCormick,  supra.  The  legal  effect  of  the 
ordinance  tn  the  present  case  is  that  it  Is  an 
affirmative  act  of  the  municipal  authority,  by 
which  It  has  tak^  under  its  care  and  coa- 
trol  the  regulation  and  preserving  of  shadn 
trees  for  the  public  benefit. 

[1]  The  fact  that  a  failure  of  the  owner  to 
observe  the  behest  of  the  ordinance  subjects 
him  to  a  penalty  does  not,  according  to  well- 
settled  authority,  create  a  right  of  action 
against  such  owner,  by  an  individual  who  has 
sustained  an  injury  arising  from  the  non- 
observance,  because  the  ordinance  belongs  to 
a  class  of  ordinances,  as  was  well  said  by 
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Pltn^,  J.,  In  Fleldera  r.  Korth  Jersey  St  By. 
Co.,  BniHV,  68  N.  J.  Lew,  on  page  862,  68  AH. 
on  page  407,  54  AtL  822,  69  U  B.  A.  466.  96 
Am.  St  Bep.  552— 

"intended,  not  for  the  benefit  or  protection  ot 
indivlduala  comprising  the  public,  but  for  the 
benefit  of  the  municipality  as  an  wganized  gov- 
enunent,  and  mora  particularly  if  they  impose 
upon  property  owner*  the  performance  of  a  part 
of  the  duty  of  the  munidpality  to  tile  public,  ajt 
legislative  intent  is  indicated  that  a .  breach 
of  such  ordinance  shall  be  remedial  only  at  the 
instance  of  the  municipal  gorenunent  or  by 
enforcement  of  the  penalty  proMsibed  therein, 
and  that  there  shall  be  no  ripit  of  action  to  an 
individual  citisen  especially  injured  in  conse- 
quence of  such  breach." 

[2]  The  circumstance  that  the  defendant,  a 
few  days  after  the  aoddoit  employed  a  oon- 
tractor  to  cut  away  the  roots  of  the  tree  in 
ori&c  to  r^alr  and  level  the  sidewalk,  and 
thus  to  make  it  safe,  is  wbolly  tmlmportant 
It  was  not  evidential  of  any  l^al  duty  owing 
from  the  defendant  to  the  plaintiff,  by  reason 
of  the  presence  of  the  tree  in  the  highway  be- 
.  fore  and  at  the  time  the  plaintiff  was  Injured. 
Any  citizen  may  lawfully  abate  a  public  nui- 
sance in  the  highway.  The  fact,  therefore, 
that  the  defendant  abated  a  public  nuisance 
created  In  front  of  ber  premises,  after  the 
plaintiff  was  injured,  cannot  properly  raise 
an  inference  that  she  created  it,  or  had  any 
especial  control  over  it.  She  was  under  no 
legal  duty  to  put  the  sidewalk  in  repair.  The 
faict  that  she  undertook  to  do  so  after  the 
accident  cannot  properly  raise  an  inference 
of  individual  responsibility  for  the  creation 
of  the  nuisance,  if  such  existed. 

[3]  Bevertlng^  now,  to  the  marked  distin- 
guishable feature  of  this  case  from  Weller  v. 
McCormick,  supra,  we  find  that  in  the  case 
cited  the  undisputed  fact  was  that  it  was 
the  falling  of  a  decayed  limb  of  a  tree  upon 
the  plaintiff  that  caused  his  injury.  In  the 
present  case  it  Is  not  pretended  that  the  roots 
of  the  tree  were  the  proximate  cause  of  the 
injury  to  the  plaintiff.  The  testimony  is  am- 
ple to  the  effect  that  the  pavement  of  the 
sidewalk  was  made  unevoi  by  the  spreading 
ot  the  roots  of  the  tree  underneath,  and  that 
the  paving  blocks  were  kicked  out  of  position 
by  some  of  the  public  using  the  sidewalk. 
It  is  therefore  the  defective  condition  of  the 
sidewalk,  partly  caused  by  the  roots  of  the 
tree  and  the  use  made  of  the  sidewalk  by 
the  public  in  general,  which  is  made  the  basis 
of  the  defendant's  liability.  As  has  already 
been  pointed  out  there  was  no  legal  duty 
resting  upon  the  defendant  to  keep  the  side- 
walk in  repair.  It  would  seem,  therefore, 
that  the  causes  which  operated  to  put  the 
sidewalk  in  a  defective  condition  are  incon- 
sequential, unless  it  is  established  that  the 
defendant  by  some  act  of  her  own  contributed 
to  such  defective  condition.  There  is  no  proof 
in  the  case  showing  when  the  pavement  was 
laid,  or  that  the  defendant  caused  It  to  be 
put  down,  or  that  at  the  time  the  paving  was 


done  there  were  any  Indications  of  any  roots 
of  a  tree  in  the  ground  likely  to  disturb  thO' 
pavement 

The  defendant  was  therefore  in  a  similar 
position  to  that  of  an  owner  of  premises, 
whose  sidewalk  becomres  defective  because  of 
buckling  in  extreme  hot  weather,  or  becomes 
depressed  by  heavy  rains,  or  becomes  out  of 
repair  by  reason  of  any  other  action  of  the 
elements,  or  by  the  destructive  acts  of  pedes- 
trians, and  permits  snch  sidewalk  to  remain 
in  that  condition.  There  being  no  legal  duty 
cast  npon  the  owner  to  repair,  there  can  be 
no  recovery  for  an  Injury  sustained  by  rea- 
son of  su<di  defective  sidewalk,  arising  from 
a  failure  to  repair.  In  the  present  case,  the 
growing  and  spreading  of  the  roots,  which 
caused  the  sidewalk  to  become  uneven,  were 
nature's  work,  and  over  which  the  defendant 
had  no  control,  and  concerning  which  she 
owed  no  duty. 

But  IrreepectiTe  of  this  fact  where  a  ma- 
niclpallty.  In  pursuance  of  state  legislative 
sanction,  assumes  control  of  the  trees  within 
its  territory,  an  abutting  owner,  on  a  street 
of  snch  municipality.  Is  relieved  from  the 
care  of  a  tree  standing  on  the  sidewalk  in 
front  of  his  premlsee,  to  the  extent  that  h«> 
win  be  exempt  from  liability  to  respond  Id 
damages  in  a  civil  action  to  an  individual 
who  has  suffered  an  injury  of  which  the  tree 
was  the  producing  cause. 

The  refusal  of  the  learned  trial  Judge  to 
grant  defendant's  motion  for  a  nonsuit  was 
error,  and  therefore  the  judgment  must  be 
reversed. 


In  re  BOWEBS. 


(»  N.  J.  bq.  my 
(Na44/1S54.) 

April  24. 


(Court  of  Chonceiy  of  New  Jeiaey, 
191&) 

1.  CORTEIIFT    «s»27  — BEQTTKSTina    WiTB   KK 

Consent  to  Divobcs. 
Where  husband  sued  for  divorce  on  groand 
of  desertion,  and  wife  answered,  denjing  deser- 
tion, and  charged  constructive  desertitHi,  a  let- 
ter written  to  tiie  wife  by  husband's  father,  re- 
questing her  to  consent  to  the  divorce,  having 
the  effect  of  fraudulently  imposing  on  the  conr^ 
is  a  clear  contempt 

2.  CJoNTBim?  €=5»2— Thbeatenino  Souctto*— 
Attempt  to  Ihduok  Souoitob  to  With- 
draw. 

Where  the  father  of  the  hueband,  plaintiff 
in  divorce  action,  goes  to  the  wife's  solicitor  and 
threatens  to  bring  politiod  and  other  pressure 
to  compel  the  solidtor  to  withdraw  trom  the 
case,  such  act  being  effort  to  deprive  court  of 
services  of  <Hie  of  its  oflScers'  and  a  step  toward 
collusion,  is  a  clear  contemi>t 

3.  CoNTEUFT  «=331— Statotobt  Paovisioifft— 
Chanosbt. 

Act  March  16,  1917  (P.  U  p.  71),  providing 
that  no  power  of  any  court  to  punish  for  con- 
tempt shall  be  construed  td  extend  to  any  ease, 
except  the  misbehavior  of  any  person  in  its  actu- 
al presence,  the  misbehavior  of  any  oficer  of 
court  in  his  ofiScial  transactions,  and  the  dis- 
ol>edience  or  resistance  by  any  officer  or  other 
person  to  any  lawful  writ  process,  order,  rule, 
decree,  or  command  of  the  court  is  nnoonstittt- 
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tional,  in  to  Cur  as  it  may  be  dahned  to  apply 

to  the  Court  of  Cbanoery. 

4.  Contempt    «=»70— PtruiSHMEWT  — Stato- 

TOBT  PboTIBIONB — OotTBT  OF  CHANOEBT. 

1  Comi».  St  1910,  p.  442,  |  82,  providing 

Sonisfament  for  contempt  for  disobedience  of  or- 
era  of  the  Court  of  Chancery,  does  not  apply  to 
a  contempt  committed  bv  attempting  to  induce 
defendant  in  divorce  action  to  consent  to  a  di- 
vorce, <xe  hy  threatening  the  defendant's  solicitor 
with  polibcal  disfavor  upon  refusal  to  with- 
draw nrom  case. 

6.  OORTEICPT  9=328(3)— DsilBNBKS—IOROBAHOB 

or  Legal  Ettegt  or  Acts. 
A  persMi  who  attempted  to  induce  defendant 
in  divorce  case  to  consent  to  a  divorce,  and 
threatened  her  solicitor  in  attempt  to  compel 
him  to  withdraw  from  case,  was  in  contempt, 
although  he  was  not  an  attorney  and  did  not 
know  legal  effect  of  his  acts,  although  such  ig- 
norance is  a  mitigating  circumstance,  to  be  con- 
sidered in  determining  degree  of  bia  culpability. 

Proceeding  to  punish  WlUlam  Bowers  for 
contempt.  On  order  to  show  cause.  Re- 
spondent adjudged  guilty. 

Nelson  B.  OaskiU,  of  Trentoii,  for  the  or- 
der.   King  &  Vogt,  of  Morrlstowo,  opposed. 

LANE},  V.  0.  This  Is  a  proceeding  institut- 
ed at  the  request  of  the  court  to  punish  the 
respondent,  William  Bowers,  for  contempt, 
in  that  he  did  commit  acts  which  tended  to 
obstruct,  Interrupt,  prevent,  and  embarrass 
the  proper  administration  of  justice. 

A  divorce  suit  was  pending  in  this  court, 
brought  by  one  Edmund  H.  Bowers,  petition- 
er, against  Mabel  B.  Bowers,  deftodant  The 
respondent  is  the  father  of  the  petitioner. 
The  acts  alleged  to  be  contanptuous  were 
two  in  number: 

Elrst.  On  or  abont  December  17,  1817,  the 
respondent  called  at  the  office  of  the  solici- 
tor of  Mabel  B.  Bowers  and  threatened  the 
said  solicitor  that,  unless  be  should  cease  his 
opposition  to  the  efforts  of  the  petitioner  to 
obtain  a  divorce  from  the  defendant,  Mabel 
B.  Bowers,  or  withdraw  from  the  then  pend- 
ing divorce  action,  he^  William  Bowers, 
would  bring  political  and  other  pressure  to 
bear  upon  the  said  solicitor  to  compel  Mm  to 
sever  his  connection  with  the  case.  The  di- 
vorce action  was  based  upon  the  ground  of 
desertion.  There  had  been  an  answer  filed, 
denying  the  desertion  and  charging  construc- 
tive desertion.  At  the  time  the  threat  was 
made  the  solicitor  was  a  candidate  for  reap- 
pointment as  attorney  and  counsel  for  the 
town  of  Boonton,  and  the  respondent.  Bow- 
ers, either  had  or  thought  he  had,  through 
his  acquaintance  with  those  who  had,  some 
political  influence. 

Second.  On  January  11, 1918,  the  respond- 
ent wrote  to  the  defendant  in  the  divorce  pe- 
tition a  letter  containing  the  following  lan- 
guage: 

"I  wish  now  to  request  you  to  allow  Ed  his 
divorce  (on  grounds  of  desertion  only),  tM>  ali- 
mony,  no  lawyer'i  fee*,  and  no  defense  to  be  put 
in  by  you  whatever.  These  present  impossible 
conditions  must  be  dianged  at  once,  for  good. 


These. two  dear  Children  must  be  cared  for  prop- 
erly and  immediately.  We  have  Marguerite 
here,  and  have  arranged  for  her  to  start  in 
school  Monday  a.  m.  Ed  vrill  have  Edrew,  and 
with  Mrs.  Barker's  and  our  bdp  he  will  have 
the  best  (rf  care.  These  arrangements  will  per- 
mit you  to  live  your  own  life  Gi  your  own  way. 
There  is  no  reason  why  Ed  cannot  take  them  to 
N.  T.  to  stay  with  you  over  a  Sunday  occa- 
sionally as  yon  may  desire,  in  the  same  manner 
as  you  allowed  tiiem  to  come  here.  Finally,  I 
assure  you  that  nothing  will  be  said  by  any  of 
ua  concerning  the  reasons  of  your  living  apart. 
"Wheo  they  are  old  enough  to  realize,  inoom^ 
paMnUty  will  answer  all  questions.  Kindly 
reply  promptly,  and  greatly  oUige." 

Tbe  matter  was  referred  by  the  Chancellor 
by  formal  order  of  reference  to  me  as  Vice 
Chano^or.  The  re^ondoit  appeared  and 
was  examined.  He  admitted  the  writing  of 
the  letter,  admitted  the  visit  to  the  o£Bce  of 
the  solicitor,  but  denied  that  the  conversa- 
tion was  as  related  by  the  n^cltor.  I  find 
against  him  on  the  issue  of  tact 

[1]  The  law  of  this  state  provldes,tbat  no 
divorce  shall  be  obtained  by  collusion;  the 
very  Jurisdiction  of  the  court  depends  in  part 
upon  there  being  annexed  to  the  petition  an 
affidavit  of  noncolluslon.  The  extent  to 
which  this  court  has  gone  in  endeavoring  to 
prevent  a  divorce  being  obtained  by  collusion 
Is  well  illustrated  by  the  case  of  Sheehan  v. 
Sheehan,  77  N.  J.  Bq.  411,  77  Ati.  1068,  140 
Am.  St  Rev.  686.  The  atten^t  of  the  re- 
spondent to  Induce  the  wife  to  consent  to  a 
decree,  which  as  In  this  case  might  have  the 
effect  of  fraudulently  Imposing  upon  the 
court.  Is  a  clear  contempt. 

C2]  The  act  of  the  respondent  In  threaten- 
ing the  solicitor  for  the  defendant  in  brder 
to  compel  him  to  withdraw  from  the  case  is  a 
clear  contempt  It  tends  to  deprive  the  court 
of  the  services  of  one  of  its  officers.  It  was 
intended  also  in  this  case  as  a  step  la  de- 
c^vlng  the  court,  to  the  end  that  a  collusive 
divorce  might  be  granted.  The  Chancellor 
(In  re  Merrill,  102  Atl.  at  page  402)  said: 

"It  is  a  contempt  of  the  dignity  of  the  court 
tor  one  of  Qie  litigants  before  it  to  doiounce  and 
abuse  to  the  judge  the  lawyers  representing  the 
adversary  party,  because  lawyers  are  officers  of 
the  court.'*^ 

[S]  The  statute  (P.  L.  1917,  p.  71),  Which 
provides  that  no  power  of  any  court  to  pun- 
ish for  contempt  shall  be  construed  to  extend 
to  any  case,  ezc^t  the  misbehavior  of  any 
person  in  its  actual  presence,  the  misbehavior 
of  any  officer  of  court  in  his  offldal  transac- 
tions, and  the  disobedience  or  resistance  by 
any  officer  or  other  person  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  court,  is  unconstitutional  in  so 
far  as  it  may  be  claimed  to  apply  to  the 
Court  of  Chancery.  The  Chancellor  doubted 
an  re  Merrill,  102  Atl.  at  page  408)  whether 
It  applied  to  the  Prerogative  Court  That  It 
does  not  apply  to  chancery  is  too  clear  for 
argument  Flanlgan  v.  Ouggenhelm  Smelt- 
ing Co.,  63  N.  J.  Law,  647,  44.AtL  762.    See, 
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also,  In  re  m)omp8<»i,  8S  N.  J.  Bq.  221,  286, 
98  AtL  102. 

[4]  The  act  providing  for  punishment  for 
contempt  for  disobedience  of  orders  of  the 
Oonrt  of  Chancei7  (1  Comp.  Stat.  p.  442)  does 
not  apply  to  the  class  of  contempt  now  nnder 
discussion.  See  SVank  t.  Herold,  64  N.  J.  Eq- 
871,  61  Att  774. 

[S]  The  respondent  npaa  the  hearing  de- 
nied any  intent  to  contemn  the  authority  of 
the  court,  stated  that  he  did  not  realize  that 
his  acts  were  contemptuous,  and  apologized 
to  the  court.  He  must  at  least  be  held  to 
have  known  that  his  act  in  threatening  the 
solicitor  was,  whether  it  constituted  a  con- 
tempt or  not,  a  wrong.  He  deliberately  and 
without  req;)ect  to  the  rights  of  the  parties 
endeavored  to  secure  that  whidi  he  desired 
by  every  means  within  his  power,  legal  or 
lllegaL  Tbe  beadnote  of  Seastream  v.  N.  3. 
EzlilUtlon  Co.,  (pinion  by  Vice  Qiancellor 
Pitney,  61  AtL  1045,  expresses  the  law,  as  I 
understand  it,  as  follows: 

"The  fact  that  one  accused  of  contempt  in  at- 
tempting to  improperly  Influence  the  administra- 
tion of  justice  was  not  an  attorney,  and  was 
therefore  possibly  ignorant  of  the  legal  effect 
of  his  acta,  did  not  excuse  him  or  purge  him  of 
the  charge  of  contempt,  although  it  was  a  miti- 
gating arcumstanoe  to  be  considered  in  deter- 
mining the  degree  of  his  culpability." 

I  have  consulted  with  the  Chancellor  as  to 
the  punishment  to  be  Inflicted,  and  after  tak- 
ing into  consideration  all  of  the  circumstanc- 
es of  the  case,  including  the  disavowal  on 
the  part  of  the  respondent  to  contemn  the 
court  and  Iiis  apology  to  the  court,  and  the 
fact  tliat  tl>e  case  is  novel,  at  least  In  the 
sense  of  publicity  and  trial,  we  have  conclud- 
ed that  in  this  instance  there  will  be  in- 
flicted only  a  poialty  of  $60  and  the  costs  of 
tbe  prosecution.  The  extent  of  the  punish- 
ment in  this  case  is  not  to  be  considered  in 
any  wise  as  a  precedent,  shonid  a  case  of 
similar  nature  come  before  the  court 

I  adjudge  tbe  respondent  guilty  of  con- 
tempt upon  both  counts,  and  Impose  upon 
him  a  penalty  of  $50  and  costs  of  this  prose- 
cution. Let  him  b«  committed  to  the  common 
Jail  of  tbe  county  of  Morris  until  tbe  penalty 
and  costs  are  paid. 


FOWLEE  et  aL  v.  WBSTEEHOFP  BROS. 
CO.  et  al.     (No.  44/55&) 

(Court  of  Chancery  of  New  Jersey.    June  10, 
1918.) 

1.  Action  «=>6&— Stat— Rbs  Judicata. 

An  action  will  not  be  stayed  because  of  the 
existence  of  a  former  action,  in  which  judgment 
has  been  obtained,  but  which  has  not  been  set- 
tled, where  such  former  action  is  not  conclusive 
of  all  tbe  issues  involved  in  the  second  action. 

2.  JUDOKENT  «=3883(11)  —  COICPELLINO  SCT- 
Orr  OF  JUDOHENT— ACTIOH  IN  Othkb  Ju- 
BISDICTION. 

A  New  Jersey  equity  court  will  not  enjoin 
party  before  it  from  proceeding  to  enforce  in 


New  York  judgment  for  costs  rendered  by  fed- 
eral court  m  latter  state  on  ground  that  New 
Jersey  suit  will  produce  a  recovery,  which  may 
be  set  off  against  judgment  for  coats,  where  no 
motion  for  relief  is  made  in  the  New  Xork  court. 

Bill  in  equity  by  Oeorge  Fowler,  individual- 
ly and  as  trustee,  and  another,  against  the 
Westerhotr  Bros.  Company  and  others.  Hear- 
ing on  bill,  etc  Injunctive  feature  of  bill 
held  open  for  further  showing. 

McDermott  &  Enright  and  John  M.  Enright, 
all  of  Jerse^  City,  for  complainants.  Forster 
W.  Freeman  and  William  B.  Gourley,  both  of 
Paterson,  for  defendants. 

LANEV  V.  C.  In  1905  the  complainant 
Thomas  S.  Napier  commenced  a  suit  in  tbe 
Supreme  Court  of  tbe  state  of  New  Tork,  tn 
equity,  against  Peter  D.  Westerbott,  Henry 
Westerhoff,  Harris  J.  Westerboff,  and  Wles- 
terhofl  Bros.  &  Napier  Company.  The  suit 
was  ranoved  to  the  federal  court  for  the 
southern  district  of  New  York.  Testimony 
was  concluded  some  time  in  1912;  final  Judg- 
ment was  rendered  against  the  plaintiff ;  this 
Judgment  was  affirmed  by  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit;  tbe  opin- 
ion of  the  court  is  in  233  Fed.  308, 147  C.  C.  A. 
334.  A  Judgment  for  costs  against  Napier 
for  a  sum  somewhat  less  than  $3,000  was  en- 
tered. SnbsequMit  to  the  Judgment,  legal  ti- 
tle to  tbe  Napier  stock  became  vested  In 
George  Fowler,  trustee^  The  charge  of  the 
plaintiff  in  the  New  Tork  proceeding  was  sub- 
stantially that,  although  the  business  was  be- 
ing conducted  in  corporate  form,  the  business 
should  be  administered  as  if  it  was  conducted 
by  a  partnership.  The  New  York  court  found 
that  the  partnership  agreement  had  not  con- 
tinned  after  the  formation  of  the  corporation. 
This  finding  necessarily  resulted  in  a  dis- 
missal of  the  bill.  On  March  2,  1918,  George 
Fowler,  individually  and  as  trustee,  and 
Thomas  S.  Napier,  commenced  suit  In  this 
court  against  Westerhoff  Bros.  Company,  a 
body  corporate  (the  name  of  tbe  corporation 
having  been  changed),  Peter  D.  Westerboff, 
Henry  Westerhoff,  Jacob  Westeiiioff,  and 
Harris  J.  Westerhoff.  The  bill  prays  for  an 
investigation  of  the  conduct  of  the  business 
of  tbe  corporation,  allies  mismanagement 
upon  tbe  part  of  Its  directors  and  ofilcers, 
prays  an  accounting  from  them,  alleges  an 
improper  withholding  of  dividends,  and  asks 
for  a  decree  directing  the  directors  to  declare 
dividends.  It  also  asks  for  the  appointment 
Of  a  receiver.  Subsequenlly  proceedings  were 
commenced  upon  the  Judgment  of  the  federal 
court  in  New  York.  The  complainants  move 
for  an  injunction  restraining  defendants 
from  proceeding  upon  their  New  York  Judg- 
ment until  a  decree  can  be  obtaloed  in  this 
court,  so  that  wherever  sums  may  be  found 
due  complainants  from  defendants  may  be 
offset  against  tbe  Judgement  obtained  in  New 
York ;   a  counter  motion  is  made  by  defendants 
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to  stay  the  pending  salt  nntll  tbe  Judgment  In 
New  York  Is  settled  by  tbe  complainant  Na- 
pier. 

[1]  First  The  motion  of  the  defendants 
will  be  d«iied.  The  argument  is  that  the 
cases  are  so  similar  as  that  the  Judgment  in 
New  York  is  res  adjudicata  In  the  pending 
suit,  and  that  the  pending  suit  Is  to  all  in- 
tents and  purposes  a  renewal  of  the  litigation 
In  New  York.  To  what  extent  the  judgment 
In  New  York  is  conclusive  ui)on  the  issues 
in  the  pending  suit  it  is  not  necessary  for  me 
to  determine.  It  Is  quite  apparent  that  it  Is 
not  conclusive  upon  some  of  tbe  issues  pre- 
sented. No  authority  has  been  brought  to  my 
attention  which  would  warrant  the  court  In 
staying  the  pending  suit  as  prayed  for  by  the 
defendants. 

[2]  Second.  The  deffoidants  hare  a  valid 
subsisting  Judgment  of  the  federal  court,  in 
equity,  of  the  Southern  district  of  New  York, 
against  coa^lalnant  Napier,  and  the  attemi>t 
of  comidainants  is  to  enjoin  proceedings  to 
enforce  that  Judgment  until  a  decree  here, 
which  complainants  hoite  will  result  in  their 
acquiring  sufficient  moneys  to  pay  tbe  New 
York  Judgment.  The  Jurisdiction  of  this 
court  is  not  questioned  by  defendants.  That 
it  is  not  free  from  doubt  will  be  demonstrated 
by  a  consideration  of  the  following  cases: 
McKlm  V.  Voorhiee,  7  Cranch,  279,  S  li.  E>d. 
343;  U.  S.  ex  rel.  Rlggs  v.  Board  of  Super- 
visors of  Johnson  County,  6  Wall.  166,  18  Ik 
Ed,  768,  at  page  776;  Davenport  v.  Lord,  9 
Wall.  409, 19  Ll  Ed.  701,  at  page  707;  Central 
National  Bank  v.  Stevens,  169  U.  S.  432,  18 
Sup.  Ct  403,  42  L.  Bd.  807,  a£  page  818; 
Marshall  v.  Holmes,  141  U.  S.  589, 12  Sup.  Ct 
62,  35  Ia  EJd.  870;  Wonderly  v.  Lafayette, 
150  Mo.  635,  51  S.  W.  745,  45  U  R.  A.  886,  73 
Am.  St  Rep.  474. 

Complainants  rely  upon  the  analogy  of  the 
present  aK>llcatlon  to  applications  to  courts 
of  law  to  offset  Judgments  and  to  stay  pro- 
ceedings upon  executions  until  suits  between 
the  same  parties  in  the  same  or  other  Juris- 
dictions may  ripen  Into  Judgments,  so  that 
they  may  be  offset,  and  they  cite  Hendrlck- 
Bon  V.  Brown,  39  N.  J.  Law,  239,  Blackburn 
V.  ReUly,  48  N.  J.  Law,  82,  2  AtL  817,  and 
mUUps  V.  Mackay,  54  N.  J.  Law,  319,  23 
Atl.  941.  But  Justice  Garrison,  in  PliiUips  v. 
Ma(^ay,  said: 

"The  practice  requirea  that  the  application  be 
made  in  the  court  whose  judgment  ia  against  the 
party  applying  for  the  set-off ;  but  it  has  never 
been  reqnired  that  the  court  in  which  the  remedy 
is  sought  should  have  control  over  the  judgment 
used  as  a  set-off." 

And  in  Brookfleld  ▼.  Hughson,  44  N.  J. 
Law,  285,  Justice  Reed,  speaking  for  the  Su- 
preme Court,  held  that  the  motion  should  be 
made  in  the  court  where  the  Judgment  against 
the  moving  party  is  obtained. 

Irrespective  of  the  power  of  the  court  the 
application  is  one  that  is  always  addressed 
to  the  sound  discretion  of  the  court    It  seems 


to  me  that  this  court  ought  not  at  the  present 
time  attempt  to  interfere  with  the  proceed- 
ings In  New  Yoiic  The  complainantsi  may, 
I  think,  obtain  complete  relief,  if  entitled  to 
any,  by  application  to  the  New  York  court 
I  will  permit  the  Injunctive  feature  oif  the 
order  to  show  cause  to  remain  in  force  until 
they  may  have  an  opportunity  to  do  so.  I 
need  hardly  say  that  I  express  no  opinion 
upon  what  the  action  of  this  court  would  be 
if  the  application  were  to  enjoin  the  defend- 
ants, pending  this  suit  from  assigning  or  oth- 
erwise disixMng  of  the  Judgment  obtained  by 
them  in  New  York,  or  if  the  action  sought  to ' 
be  enjoined  was  designed  to  destroy  the 
basis  of  this  suit  by  obtaining,  through  the 
use  of  the  New  York  Judgment,  title  to  the 
Napier  stock,  and  it  were  made  to  appear  that 
equitable  considerations  required  that  ptod- 
Ing  the  determination  of  this  suit,  tbe  title 
should  not  be  disturbed.  Them  quesuons  are 
not  before  me. 
Settle  order  on  notice^ 


(88  N.  J.  Bq.  161) 

ROSS  ▼.   ROSS.     (No.  41/28.) 

(Court  of  Chancery  of  New  Jersey.    July 

10,  191&) 

DrvoBCB   0=>129(16)  —  Evidknck  —  Sunn- 

CIENCT. 

EMdence  XelS  to  warrant  decree  of  divore* 
on  ground  of  wife's  adultery. 

Petition  by  William  R.  Ross  against  Elea- 
nor Ross.    Decree  for  petitioner. 

Qoeen  &  Stout  of  Jersey  City,  for  peti- 
tioner. J.  Emll  Walscheld,  of  Union,  for  de 
fendant 

LEWIS,  y.  a  The  petitioner  In  this  cas« 
has  presented  evidence  that  convinces  m<i 
tti&t  he  la  entitled  to  a  decree  for  divorce 
against  his  wife.  Tbe  parties  were  married 
on  February  27,  1907.  He  was  a  motorman, 
and  she  was  employed  as  a  domestic.  Their 
residence  was  in  Brooklyn  until  the  summer 
of  1907,  when  tbe  petitioner  came  to  live  in 
this  state;  One  child,  bom  July  29,  190S, 
was  the  fmlt  of  tbe  union,  and  at  tiie  time 
of  this  bearing  Is  being  cared  for  by  Mrs. 
Margaret  Ross,  an  aunt  of  tbe  petitioner; 
all  exx)enaes  in  connecticm  with  the  same  be- 
ing paid  by  the  petitioner.  Shortly  after  the 
birth  of  the  child,  trouMes  arose  in  the 
household,  owing  to  the  use  by  tiie  defendant 
of  Intoxicating  liquors.  She  was  arrested 
at  times,  and  the  petitioner  procured  her  re- 
lease, but  finally,  she  was  sent  to  the  Housr 
of  Giood  Shepherd  in  Brooklyn.  From  this  in- 
stitution she  was  also  discharged  through  the 
Intercession  of  the  petitioner,  but  she  was 
again  arrested.  Upon  ber  release  on  this 
occasion,  she  brought  suit  in  Brooklyn  agralnst 
her  husband  for  separate  maintenance.  It 
was  then  that  the  petitioner  took  up  his  resi- 
dence in  New  Jersey,  and  they  lived  apart 
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from  August,  1909,  to  September,  1915.  The 
petitioner  then  wrote  to  bis  wife,  asking  her 
to  oome  to  New  Jersey,  and  they  met  and 
made  arrangements,  the  result  of  whldi  was 
the  taking  of  an  apartment  at  No.  299  M<«- 
monfih  street,  Jersey  City.  At  this  addresb 
Oiey  lived  together  from  September,  1915, 
until  December,  1915.  The  defendant  for  a 
short  time  abstained  from  the  use  of  intoxi- 
cants, and  th«n  resumed  her  habits,  wblcb. 
she  continued  until  December  lOtli,  and  on 
this  date  the  testimony  discloses  that  she  aet 
fire  to  h»r  apartment  and  was  arrested  on  a 
charge  of  drunkenness.  After  a  heai-lng,  she 
was  couTlcted  in  the  Second  criminal  court 
of  Jersey  City  and  sentenced  to  the  county 
Jail  for  90  days. 

A  consideration  of  the  conduct,  habits,  and 
disposition  of  the  defendant  leads  one  unhesi- 
tatingly to  the  conclusion  that  her  morals 
were  such  that  she  might  commit  the  offense 
charged  agalnstt  her  under  the  circumstances 
as  related  by  the  corespondent,  William  Skow. 
Uer  solicitor  contended  that  the  viewB  ex- 
pressed and  the  rules  laid  down  in  the  case 
of  Letts  V.  Letts,  79  N.  J.  Bq.  630,  82  Atl. 
845,  Ann.  Cas.  1913A,  1236,  should  be  applied; 
but,  oa  I  indicated  at  the  time,  I  think  the 
evidence  in  this  case  reveals  an  entirely  dif- 
ferent situation.  The  vulgarity  of  the  story 
told  berdn  does  not  necessarily  lead  a  rea- 
sonable person  to  regard  it  as  entirely  improb- 
able. The  corespondent  stands  unlmpeach- 
ed.  There  la  nothing  before  me  to  indicate 
that  his  testimony  was  not  given  in  the  in- 
terests of  Justice.  Hia  story  must  be  receiv- 
ed with  great  caution  and  scanned  carefully. 
This  was  done^  and  a  searching  crosa-ezam- 
ination  fbiled  to  shake  It  It  haa  corrobora- 
tion from  other  lips,  and  one  observing  the 
corespondent  and  these  witnesses  must  have 
been  impressed  with!  the  fact  that  they  were 
ingenuous  and  relating  a  truthful  account 
of  the  defendant's  relations  with  Skow.  He 
says  that  he  had  intercourse  with  her  on  two 
occasions.  These  offenses  were  committed 
on  November  28,  1915,  and  the  second  on 
December  5,  1915.  They  took  place  in  a 
woodshed  in  a  cellar  of  No.  299  Monmouth 
street,  Jersey  Oity.  Skew's  evidence  as  to 
the  flrst  occasion  is  as  f<dlows: 

"Q.  Will  yon  describe  to  Hit  coart  Just  when 
it  was,  and  where  it  was,  and  under  what  <dr- 
cumstances  it  took  place?  A.  Well,  I  was  down 
chopping  wood  one  Sunday  morning,  and  Mrs. 
Rosa  came  down  while  I  was  chopping  wood, 
and  she  asked  me  for  10  cents,  and  I  pu&ed  her 
away  and  told  her  not  to  bother  me,  and  then  I 
goes  up  and  goes  over  to  the  other  woodshed,  and 
she  comes  in  after  me,  and  she  threw  her  arms 
aronnd  me,  and  she  asked  me  again  for  10  cents, 
and  I  said,  'No,'  and  she  kept  on  pleading,  and 
wanted  me  to  be  sure  that  I  will  come  down 
this  afternoon,  and  she  lifted  up  her  clothing, 
and  I  gave  her  a  quarter  that  afternoon.  She 
came  down,  and  she  laid  on  the  burlap  in  the 
woodshed,  and  I  had  connections  with  her." 

His  evidence  relative  to  the  second  occasion 
1>  as  follows: 


"Q.  Was  there  any  ottter  occasion  when  yon 
did  that?  A.  Th«>  the  Sunday  following  I 
was  down  there  again  chopping,  and  she  came 
down,  and  she  asked  me  fmr  money,  and  I  gave 
her  a  half  dollar,  and  she  came  down  in  the  aft- 
emoon,  the  same  aa  the  first." 

Mrs.  Christina  Skow,  the  mother  of  the 
coreegpondent,  who  lived  during  the  events 
described  by  her  son  at  the  same  address  aa 
the  Ross  family,  testified  that  she  heard  the 
voices  of  her  son  and  Mrs.  Rosa  in  the  cellar. 
She  knew  they  were  down  there.  Skow  says 
that  one  of  the  expressions  used  by  the  de- 
fendant when  In  the  basement  was  "Come 
on."  HIa  mother  says  that  on  one  occasion 
she  heard  Mrs.  Ross,  who  was  down  in  tbe 
basement,  use  these  words.  The  effort  made 
to  prove  that  it  was  Impossible  to  bear  a 
voice  in  the  basement  from  th»  Skow  apart- 
ment faUed. 

After  the  arrest  and  conviction  of  tbe  de- 
fendant in  the  Second  criminal  court  of  Jer- 
sey City,  Ross  asked  Mrs.  Skow  if  she  knew 
anything  about  his  wife,  and  Mrs.  Skow  told 
him  to  ask  her  son  William.  Mrs.  Skow  had 
previous^  Informed  Ross,  whose  apartments 
were  opitoelte  hers,  that  his  wife  was  contin- 
ually In  the  cellar,  and  that  she  was  withf 
men.  Boss  talked  to  Skow,  the  corespondent, 
and  the  latter  told  him  that  he  h'ad  had  inter- 
course with  Mrs.  Roas.  Upon  examinatixxi, 
he  gave  as  his  reason  for  disclosing  to  the 
petitioner  Ms  relations  with  the  defendant 
that  he  felt  it  his  duty  to  see  Roas  right,  aa 
his  wife  was  carrying  on  and  had  set  fire  to 
the  house.  It  was  quite  ai^arent  that  Skow 
and  Ross  were  unsophisticated.  After  hear^ 
Ing  the  corespondent's  story,  the  petitioner 
went  with  Skow,  the  corespondent,  and  Ma^ 
nus  Peterson,  to  the  county  Jail  and  confront- 
ed his  wife  ther&  Feters(»,  according  to 
the  testimony,  appears  to  have  accompanied 
Ross  as  a  friend.  A  amfession  as  to  the  com- 
mission of  the  offenses  is  related  by  the  three. 
Ross'  account  is  as  follows; 

"Q.  Tell  the  court  what  you  said,  and  what 
she  said,  and  wliat  the  others  said.  A.  I  asked 
her  how  much  money  she  got  off  William  Skow, 
and  she  at  first  said,  'No;'  and  I  said,  'Tes,  yoa 
did;'  and  she  said  'No;'  and  I  said,  'Tes,  you 
did:'  and  she  said,  'How  do  yoa  know?"  and  I 
said,  'I  was  told  so;'  and  she  said,  'I  got  50 
cents  for  one  time  and  a  quarter  another  time ;' 
and  I  said,  'What  did  yoa  giye  him  for  his 
money?'  and  she  said,  'Nothing;'  and  I  said, 
'Yes,  you  did;'  and  she  said,  "No,  I  did  not;'  so 
I  called  in  William  Skow.  Q.  Where  was  he? 
A.  He  was  sitting  out  in  the  little  hall,  and  I 
called  him  in,  and  he  stayed  back  of  me,  and  I 
asked  him  if  he  was  lying  to  me,  or  who  was  ly- 
ing to  me,  and  be  said,  'Ross,  I  am  not  lying  to 
you;'  so  finally  she  said,  'I  let  Skow  have  the 
best  of  me  twice.'  Q.  Who  was  there  at  that 
time?    A.  Mr.  Peterson." 

Peterson  and  Skow  both  corroborate  peti- 
tioner as  to  the  admission  of  the  defendant 
when  confronted  by  Skow. 

MrsL  Ross  denies  her  intimacy  with  Bkow. 
She  admitted  having  borrowed  money  from 
him,  but  entered  a  denial  of  the  story  of  the 
offenses  in  the  cellar  of  the  Mcwmouth  street 
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h<nn«.  Of  conrse,  tbls  confession  could  not 
alone  be  relied  upon  to  support  a  decree  for 
divorce;  but  It  gives  corroboration  to  the 
story  .related  by  the  oorespcmdent  and  the 
otber  witnesses  of  the  petitioner.  Skow,  as 
above  stated,  appears  to  be  unshaken  in  his 
testimony,  and,  aside  from  his  Improper  conr 
duct  with  defendant,  there  is  nothing  affect- 
ing his  diaracter  shown;  so  the  situation 
Is.  not  as  In  Clare  v.  Glare,  10  N.  J.  Eq.  37. 
The  story  as  told  by  Skow  accords  with  the 
defendant's  proved  habits  and  Character. 
Adams  V.  Adams,  17  N.  J.  E^Q.  326.  I  think 
the  requirements  for  dlvocoe  ao  comprehen- 
sively set  forth  In  the  case  of  Beickmans  v. 
Berdimans,  17  N.  J.  Eq.  4S3,  are  met  by  the 
testimony  offered  la  this  case. 

I  shall,  in  accordance  with  the  views  aI>ove 
expressed,  advise  a  decree  nisi  for  the  peti- 
tlooer. 

(8»  N.  J.  Bo.  u») 

In  re  McADAMS. 
(Prerogative  Court  of -New  Jersey.   I'd).  16, 

i»ia) 

1.  Insane  Pebbors  «=>86— Ouabdiaks— Who 

KAY  3B  APFOINTBD. 

That  the  clerk  in  chancery,  who  consulted 
with  counsel  conducting  proceedings  under  a 
commission  in  the  nature  of  a  writ  of  de  luna- 
tico  inquirendo  issued  out  of  the  Court  of  Clian- 
cety,  and  gave  him  information  which  aided  in 
the  proper  devdopment  of  the  petitioner's  case, 
did  not  disqualify  the  clerk  from  afterwards  be- 
ing appointed  guardian  of  the  lunatic  by  the 
oridians'  coxirt,  on  the  ground  that  the  clerk 
was  practicing  law  before  the  commission. 

2.  Irbane  Persons  9=»SK— Apfointhentb  or 
GtTABDiAK— Who  hat  sb  Ouaboian. 

Under  2  Oou^  St.  1910.  p.  2781, 1 1.  the  or- 
pltana'  court  may  appoint  any  fit  and  discreet 
persmi  guardian  of  a  lunatic;  a  mother  or  next 
of  kin  not  having'  a  preference. 

Appeal  from  Orphans'  Court,  ITnion 
County. 

In  the  matter  of  the  appeal  from  an'  order 
of  the  orphans'  court  of  the  county  of  Union, 
appointing  Robert  H.  McAdams  guardian  of 
Catherine  Morrlsey,  a  lunatic.  Order  af- 
firmed. 

Herbert  C.  Oilson,  of  Jersey  City,  for  ap- 
pellants. WUllam  D.WolfsKeil,  of  EUzabeth. 
for  respondentsr 

WALICBB,  Ordinary.  This  is  an  appeal 
from  an  order  of  the  Unicm  county  orphans' 
court  appointing  Robert  H.  McAdams,  Ksq., 
guardian  of  Catherine  Morrlsey,  a  lunatic. 

Catherine  Morrlsey  having  been  adjudged 
a  lunatic  under  a  commission  in  the  nature 
of  a  writ  de  lunatico  Inquirendo  issued  out 
of  the  Court  of  Chancery,  a  transcript  of  the 
proceedings  In  that  court  was  duly  filed  In 
the  Union  ooonty  orphans'  court,  wtalch 
court,  by  order,  duly  appointed  Robert  H. 
McAdams.  Esq.,  who  Is  the  present  deik^  \n 
chancery,  guardian  of  the  lunatic.  There 
was  a  contest  over  the  guardianship  in  the 
orphans'  court  between  relatives  of  the  luna- 


tic Certain  of  them  filed  a  i>etItlon  praying 
for  the  appointment  of  a  guardian  other  than 
Mr.  McAdams.  upon  grounds  set  forth  in  the 
petition,  the  salient  ones  t>eing  that  Mr. 
McAdams  had  t>een  attorney  for  the  lunatic 
for  a  number  of  years,  and  had  been  active  In 
keeping  the  petitioners  away  from  her,  and 
keeping  them  Ignorant  as  to  her  mental  con- 
dition, and  also  because,  on  the  hearing  xm- 
der  the  commission,  Mr.  McAdams  appeared 
with  Mr.WolfsKeli  and  consulted  and  confer- 
red with  him  during  the  progress  of  the  pro- 
ceedings; and  they  invoke  rule  36  of  the 
C5ourt  of  Chancery,  which  provides  that  the 
clerk  of  the  court  diall  not  practice  either  as 
a  solicitor  or  as  a  counselor  In  the  court,  as 
a  reason  why  Mr.  McAdams'  appointment 
should  be  reversed. 

[1]  Whether  practicing  in  the  Court  of 
Chancery  as  solicitor  or  counsel  by  the  derk 
in  chancery  in  a  lunacy  proceeding  would 
disqualify  the  derk  afterwards  from  being 
appointed  gt»rdlan  of  the  lunatic  by  the 
orphans'  court  it  is  not  necessary  to  decide, 
because  what  was  done  by  Mr.  McAdams  in 
this  case  was  not  practicing  in  the  court. 
Mr.  McAdams  had  been  counsel  for  the  sub- 
ject of  the  inquisition.  He  did  not  file  the 
I>etition  for  the  commission,  nor  address  the 
commissioners,  nor  examine  witnesses  upon 
the  taking  of  the  Inquisition.  This  was  ad- 
mitted by  counsel  for  appellants.  What  he 
did  he  had  a  right  to  do,  and  properly  did, 
namely,  to  consult  with  counsel  who  was 
conducting  the  proceedings,  and  give  him 
information  which  'he  possessed,  and  which 
presumat^y  aided  In  the  proper  devdopment 
of  the  petitioner's  case. 

Cotmsel  for  the  relatives  who  objected  to 
the  appolntraent  of  Mr.  McAdams  asked  leave 
to  take  depositions  in  this  court  to  show 
that  Mr.  McAdams  was  active  at  the  counsel 
table  at  the  hearing  before  the  conmilsd<»ers 
and  jury.  This  I  denied,  not  only  because 
the  matter  of  taldng  testimony  In  this  court 
on  appeal  is  dlscretloQary  with  the  ordinary, 
but  also  because  counsel  admitted,  as  above 
stated,  that  Mr.  McAdams  had  not  addressed 
the  commission  or  the  jury,  or  examined  any 
witnesses,  and,  of  conrse,  the  record  dis- 
closes that  he  was  not  the  solicitor  of  the 
petitioners.  As  I  remarked .  before,  the  only 
thing  he  did  was  what  any  one  possessed  of 
facts  bearing  upon  the  case  was  privileged  to 
do,  namely,  assist  counsel  in  developing  the 
case. 

[2]  The  appellants  placed  reliance  on  the 
case  of  Read  v.  Drake,  2  N.  J.  Eq.  78.  It  was 
thtxe  decided  that  under  the  act  of  1820 
(Rev.  Laws,  p.  784)  the  mother  or  next  of  kin 
were  given  a  preference,  and  were  entitled,'  it 
they  desired  it,  to  the  appointment  of  guar- 
dian of  minors  under  14  years  of  age^  and 
could  not  be  passed  by,  exc^t  upon  some 
satisfactory  objection  made  and  sustained  be- 
fore the  court  That  case  has  no  application 
to  the  one  at  bar.   Tliat  involved  the  appoint- 
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ment  of  a  statutory  gnardlan  for  an  Infant. 
Tbis  case  InTolves  the  appointment  <^  a  stat- 
utory gnardlan  fk>r  an  Insane  i>er8on.  The 
provision  which  here  governs  Is  to  be  found 
In  the  act  concerning  Idiots  and  Innattcs 
(Comp.  Stat  p.  2781,  $  1),  which  provides  that 
in  case  of  Innacy  found  the  C^hanceUor  shall 
cause  to  be  transmitted  to  the  orphans'  court 
of  the  county  of  the  lunatic's  residence  a 
certified  copy  of  the  proceedings,  and  the 
orphans'  court  Is  directed  and  required,  on 
appllcatimi  for  that  purpose,  to  appoint  some 
fit  and  discreet  person  guardian,  of  sudi  lu- 
natia  It  will  be  observed  at  a  ^ance  that 
the  only  qualification  here  required  Is  the 
appointment  of  a  fit  and  discreet  person. 
Tliat  Mr.  McAdams  is  fit  to  be  appointed 
guardian  of  a  lunatic  is  perfectly  clear,  and 
that  he  is  a  discreet  person  I  think  is  equally 
apparent.  That  he  possessed  the  quallilca- 
timis  of  fitness  and  discretion  was  decided  by 
the  orphans'  court,  and  there  is  nothing  in 
the  record  which  suggests  any  reason  why 
the  discretion  exercised  by  the  orphans'  court 
in  making  the  appointment  should  be  over- 
turned. 

I  am  of  opinion  that  the  order  appealed 
from  should  be  afiSrmed,  and  that  wlU  be  the 
order. 

m  N.  J.  Law,  Ul) 

KAUFMAN  V.  WILLIAMS  at  aL     (Na  51.) 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

June  17,  1918.) 

(SvllaiHU  by  the  Oowrt.) 
Landlobd   and   Tenant    ^=3184(2)— Pledgk 

TO  SECUBB  PEBrOBMANCK  OV  I«ASB— RIGHTS 

AS  Against  Sdbskqusnt  Obantkks. 
A  lessee  deposited  cash  with  the  lessor  aa 
security  for  the  performance  of  all  the  coven- 
ants and  condHionB  of  the  lease.  The  lessor 
conveyed  the  land,  and  with  the  consent  of  the 
lessee  paid  over  the  deposit  to  the  grantee,  who 
made  an  express  agreement  with  uie  lessee  to 
hold  the  deposit  in  accordance  with  the  terms 
and  conditions  of  the  lease.  The  grantee  sub- 
sequently conveyed,  subject  to  the  lease.  Wheth- 
er, In  the  settlement  between  the  parties  to  this 
conveyance,  the  deposit  reached  the  hands  of 
the  new  grantee,  or  remained  in  the  hands  of  the 
first  grantee,  was  a  disputed  question.  Th«  lee- 
see  npwi  the  termination  of  nis  lease  sued  for 
the  deposit.  Held,  that  the  deposit  was  a 
pledge,  and  that  the  first  grantee  was  liable  to 
the  lessee  therefor  under  the  express  agreement, 
and  that  the  second  grantee  was  liable  only  in 
case  the  deposit  had  reached  her  bands. 

Appeal  from  Circuit  Court,  Essex  County. 

Action  by  Benjamin  H.  Kaufman  against 
Elma  Mennen  Williams  and  others.  From  a 
Judgment  on  a  directed  verdict  in  favor  of 
defendant  Meyer,  and  against  defendants 
Williams  and  Mennen  as  individuals,  defend- 
ants Williams  and  Mennen  appeal.  Affirm- 
ed as  to  defendant  Meyer,  and  reversed  as  to 
defendants  WiUiaius  and  Mennen. 

Charles  J.  Bascb,  as  landlord,  and  Benja- 
min H.  Kaufman,  as  tenant,  entered  Into  a 
lease  of  property  owned  by  Bascb,  which  re- 
cited that  the  tenant  had  deposited  with  the 


landlord,  upon  delivery  of  the  lease,  $5,000 
as  security  for  the  perfmmance  of  all  its 
covenants  and  conditions.  It  was  thereby 
agreed  that,  if  the  toiant  paid  the  rent  and 
performed  the  conditloas  and  covenants,  the 
landlord  would  return  the  deposit  to  the  ten- 
ant upon  the  termination  of  the  lease,  and 
that  interest  thereon  should  be  paid  sonian- 
nuaily  to  the  tenant  One  provislcn.  of  the 
lease  was  that  the  term  "landlord"  should 
be  construed  as  meaning  Basdi,  "bla  execu- 
tors, administrators,  or  assigns,"  and  that 
the  term  "tenant"  should  be  construed  as 
meaning  Kaufman,  "bis  executors,  adminls- 
tratoiB,  or  assigns."  Another  provision  was 
that  the  covenants  contained  in  the  lease 
were  binding  on  the  parties  thereto  and  their 
successors  In  interest  Basch  conveyed  the 
property  in  fee  to  Meyer,  subject  to  "all  stip- 
ulations, agreements,  and  covenants  which 
*  *  *  now  are  obligatory  upon  the  owner 
or  now  owners  of  said  premises,"  and  subject, 
further,  to  the  Kaufman  lease.  Meyer  with- 
in a  month  thereafter  entered  into  an  agree- 
ment under  seal  with  Kaufman,  by  which  he 
assumed  the  lease  and  all  the  terms  thereof, 
acknowledged  the  receipt  of  |6,000  from 
Basdi,  pursuant  to  the  terms  of  the  lease, 
and  agreed  to  hold  that  sum  aa  a  deposit  in 
accordance  with  the  terms  and  conditions  of 
the  lease.  Thereafter  Meyer  conveyed  to  El- 
ma C.  Mennen  in  fee,  subject  to  all  existing 
leases  and  tenancies,  specifying  the  Kaufman 
lease.  This  deed  contained  the  same  provi- 
sion as  to  Btipulationa,  agreements,  and  cove- 
nants, which  "now  are  obligatory  upon  the 
owner  or  now  owners  of  said  premises." 
Meyer  continued,  notwithstanding  ills  deed  to 
Mennen,  to  pay  Kaufman  the  semiannual  in- 
terest on  the  $5,000  for  four  years  thereafter, 
including  eadi  semiannual  Installment  that 
came  due  during  Mrs.  Mennen's  life;  She 
died  October  25, 1016.  Elma  Mennen  Williams 
and  William  Gerhard  Mennen  are  her  execu- 
tors, and  also  her  residuary  devisees.  The 
property  in  question  was  devised  to  them. 
Kaufman  ■peAd  the  rent  until  three  months 
before  the  expiration  of  his  term.  The  rent 
for  the  last  three  months  he  has  not  paid. 
Tliis  suit  is  brought  by  him  against  Meyer, 
Mrs.  Williams  and  Mr.  Mennen  as  executors 
of  Elma  C.  Mennen,  and  as  indlvidualB.  He 
claims  Judgment  in  the  alternative  against 
Williams  and  Mennen,  as  executors  or  as  in- 
dividuals. In  the  sum  of  $2,500  (the  $5,000  de- 
posit less  the  unpaid  rent),  or  against  Meyer 
in  the  sum  of  $5,000.  The  trial  Judge  direct- 
ed a  verdict  in  favor  of  Meyer,  and  against 
Williams  and  Mennen  as  individuals,  for  $2,- 
500  and  accrued  interest 

Scott  German,  of  Newark,  for  appellants. 
Jacon  Flschel  and  Wilbur  A.  Helsley,  both 
of  Newark,  for  respondent  Meyer.  Samuel 
P,  Leber,  of  Newark,  for  respondent  Kauf- 
man. 
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SWA.YZB,  J.  (after  stating  the  focts  as 
above).  The  trial  Judge  held  that  Williams 
and  Mennen  were  liable  as  Individuals  by 
reason  of  the  provisions  of  the  lease.  This 
coald  only  be  If  the  covenant  to  return  the 
deposit  was  a  covenant  mnnlng  with  the  re- 
version. On  no  other  theory  could  Williams 
and  Mennen  be  held  liable  on  Basch's  cove- 
nant. We  think  there  was  a  misconception 
of  the  legal  situation.  The  true  state  of  the 
case  Is  that  $5,000  was  pledged  with  the  land- 
lord as  security  for  the  rent.  The  covenant 
to  repay  the  deposit  did  not  change  Its  char- 
acter. It  remained  a  deposit  by  way  of 
pledge.  Later  Meyer,  the  thai  landlord,  and 
Kaufman  the  tenant  entered  Into  a  new 
agreement,  either  assenting  to  or  anthoritlng 
the  transfer  of  the  pledge  by  Basch  to  Meyer, 
and  this  transfer  was  made.  Thereby  the 
pledgor  snbstltated  Meyer  for  Basch  as 
pledgee,  and  Basch,  having  iwrted  with  the 
pledge  with  the  assent  of  all  parties  In  in- 
terest, was  discharged  from  further  liability. 
Meyer  became  liable  to  Kaufman  on  his 
agreem«it  to  hold  the  deposit  In  aocordanoe 
with  the  terms  and  conditions  of  the  lease, 
and  no  contract  or  conveyance  by  Meyer 
without  Kaufman's  consent  could  deprive  the 
latter  of  his  rights.  When  Meyer  subsequent- 
ly conveyed  to  Mrs.  Mennen,  he  remained  a 
pledgee,  and  liable  to  her  as  sudi,  by  reason 
of  her  becoming  entitled  to  the  debt  secured, 
unless  he  transferred  the  pledge  to  her.  The 
only  question  is.  In  case  Meyer  still  holds  the 
pledge,  whether  under  the  terms  of  the  lease 
there  Is  a  present  liability  of  Meyer  to  re- 
turn the  deposit  By  those  terms  It  was  to 
be  returned  at  the  termination  of  the  lease 
If  the  rent  had  been  paid.  The  lease  has  ter^ 
mlnated,  but  the  rent  has  not  been  fully  paid. 
The  salt  Is  therefore  prematurely  brought 
against  Meyer.  The  Judgment  In  his  favor 
must  be  aiiirmed  on  that  ground,  and  on  that 
ground  alone. 

We  cannot  agree  with  the  learned  trial 
Judge  that  Mrs.  Williams  and  Mennen  can  be 
hdd  Individually  as  owners  of  the  land  by 
reason  of  the  covenants  In  the  lease.  The 
suit  is  to  recover  a  deposit  held  In  pledge  as 
security  for  the  performance  of  the  covenants 
in  the  lease.  The  pledgee  is  liable  as  auda., 
not  as  lessor.  So  far  as  concerns  the  legal 
situation,  the  deposit  might  as  well  be  made 
with  a  trust  conqmny.  The  liability  to  re- 
turn the  deposit  to  Kaufman  runs  not  with 
the  reversl<»i  but  with  the  pledge,  if  we  may 
use  that  form  of  expression.  Whether  Mrs. 
Mennen  or  her  estate  or  devlBees  can  be  held 
by  reason  of  the  acceptance  of  a  deed  from 
Meyer,  subject  to  all  stipulations,  agreements, 
ae  covenants  obligatory  upon  him.  Is  a  ques- 
tion not  now  presented.  E^en  if,  upon  a 
proper  construction  of  the  deed.  It  should  be 
held  that  the  language  amounted  to  an  as- 
sumption of  the  liability  of  Meyer  or  an 
agreement  to  Indemnify  him,  Kaufman  was 


not  a  party  to  the  deed,  and  cannot  enforce 
Meyer's  right  In  a  court  of  law  against  the 
Mennens.  Crowell  v.  Hospital  of  SL  Barna- 
bas, 27  N.  J.  Eq.  660.  The  deed  contains  no 
covenant  in  favor  of  Kaufman.  If  the  Men- 
nen estate  can  be  held  at  all  by  Kaufman, 
it  can  only  be  because.  In  the  passing  of  the 
title,  the  $5,000  deposit  was  allowed  to  her 
as  a  deduction  fnxn  the  purchase  price.  II 
this  was  done,  tb&a  she  in  effect  rec^ved 
$5,000  of  Kaufman's  money  held  in  pledge, 
and  upon  his  fulfilling  the  condition  of  the 
pledge  she  must  return  It.  Whether  or  not 
she  was  allowed  this  deduction  Is  a  question 
of  fftct,  which  must  be  submitted  to  a  Jury. 
If  they  find  that  she  received  it,  Judgmrait 
should  go  against  her  executors.  If  they 
find  that  she  did  not  receive  It,  Judgment 
should  go  In  favor  of  her  executors.  Mrs. 
Williams  and  Mennen  as  Individuals  are  In 
any  event  entitled  to  a  Judgment  in  th^r  fft- 
Tor.  The  present  Judgment  against  them 
must  be  reversed. 

We  reiterate  by  way  of  caution  that  the 
Judgment  in  favor  of  Meyer  is  affirmed  only 
because,  as  to  him,  the  suit  Is  prematurely 
brought  His  ultimate  liability  may  be  de- 
termined hereafter.  Technically,  perhaps, 
the  suit  Is  prematurely  brought  against  Wil- 
liams and  Mennen,  even  if  they  have  had  the 
$5,000,  since  confessedly  the  rent  was  not 
fully  paid  when  the  sidt  was  begun;  but  a 
credit  of  the  amount  of  rent  against  the  de- 
posit is  in  effect  payment  and  there  can  be 
no  difficulty  In  making  this  credit.  If  Mrs. 
Mennen  has  had  the  money. 

^^""^     (gl  N.  J.  Law,  190) 

MAUBB3RT   v.    MUTUAL   DISTRIBUTINO 
CO.    (No.  80.) 

(Court  of  ESrrors  and  Appeals  of  New  Jersey. 
June  17.  Idia) 

(BvUabua  Ini  the  Court.) 

1.  Chattki,  Mobtqaois      «=3260— Salb— Db- 

UAND. 

A  demand  on  the  mortgagor  to  perform  the 
condition  of  his  mortgage  is  a  condition  preced- 
ent to  a  valid  seizure  and  sale  of  the  mortgag- 
ed chattels,  where  there  can  be  no  default  mitil 
demand. 

2.  Chattei.  Mobtoaoes   «=3260  —  Deicard 
»0B  Patment— SumCIENOT. 

Where  a  chattel  mortgage  is  payable  on 
demand,  there  can  be  no  dSault  unUl  demand ; 
but  in  such  case  a  lawful  notice  of  intention  to 
sell  the  chattels  for  the  purpose  of  making  the 
debt  is  equivalent  to  demand  <rf  payment,  when 
the  mortgagor  has  rendered  an  actual  demand 
impossible  by  his  flight  and  concealment 

3.  Chattel    Mobtoaoes    «=»292(1)— Conveb- 
sion  of  mobtoaobo  chattels — defenses. 

It  is  a  defense  to  an  action  by  the  mortgagor 
against  the  mortgagee,  for  conversion  of  the 
chattels  covered,  that  the  mortgagor  hag  con- 
sented to,  or  ratified,  the  acta  of  the  mortgagee ; 
and  such  ratification  may  be  inferred  from  evi- 
dence that  for  two  years  after  seizure  and  sale 
for  the  purpose  of  making  the  mortgage  debt 
the  mortgagor  expressed  no  dissatisfaction,  but 
on  the  contrary,  before  bringing  suit  purchased 
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of  the  mortgasM  a  part  of  the  duittela,  wUdi 
the  latter  had  bouKht  at  the  aale  to  protect  it- 
seU,  and  had  also,  with  full  knowleage  of  the 
facts,  accepted  from  the  mortgagee  a  Toliintary 
payment  of  the  difference  between  the  amoant 
of  the  debt  and  what  the  mortgagee  had  retUised 
from  the  chattels  purchaoad  at  the  sale. 

Appeal  from  arcult  Court,  Bssez  Count?' 
Action  b7  Frederick  William  Mauaert 
against  the  Mutual  Distributing  Company, 
a  corporation,  for  conversion  of  chattels. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed,  and  venire  de  novo 
awarded. 

Reed  A  Reynolds,  of  Newark,  for  appel- 
lant Palmer  Bradner  and  Frank  B.  Brad- 
ner,  botb  of  Newark,  for  anpellee. 

TRENCHABD,  J.  Tbls  suit  was  brought 
to  recover  damages  for  the  conversion  by  the 
defendant  of  certain  chattels  of  the  plaintiff. 
Tbe  defendant.  In  Its  answer  and  at  the  trial, 
claimed  to  be  a  purchaser  of  such  chattels  at 
a  sale  thereof  under  a  chattel  mortgage  glv- 
ai  by  the  platntUf  to  tbe  defendant,  and  so 
sought  to  Justify  Its  poasessloin.  The  learned 
trial  Judge  directed  a  verdict  for  the  plain- 
tiff, leaving  to  the  Jury  only  the  amount  of 
the  damages. 

We  are  of  the  opinion  that  tbe  direction  of 
a  verdict  cannot  be  sustained.  It  appeared 
that  the  mortgage  In  question  was  upon  the 
condition  that  If  the  mortgagor  should  pay 
to  the  mortgagee  "oq  demand,  at  the  office 
of  said  Mutual  Distributing  Company  [mort- 
gagee] In  Newark,  N.  J.,  the  sum  of  $682.88, 
then  these  presents  shall  be  void,"  and  fur- 
ther provided  that  in  case  of  default  In  pay- 
ment It  should  be  lawful  for  the  mortgagee 
to  take  and  sell  the  chattels  covered,  and  out 
of  the  proceeds  to  retain  and  pay  the  mort- 
gage debt,  and  render  tbe  overplus  to  tbe 
mortgagor.  Of  course,  under  such  a  mort- 
gage, upon  default  the  mortgagee  may,  upon 
due  noUce  to  tbe  mortgagor,  sell  the  chattels 
covered  by  the  mortgage  for  the  satisfaction 
of  the  mortgage  debt,  without  resort  to  any 
court  for  a  decree  of  foreclosure.  Freeman 
V.  Freeman,  17  N.  J.  Eq.  44.  And  that  was 
what  the  defendant  (the  mortgagee)  onder^ 
took  to  do. 

[1]  But  it  appeared  that  tbe  mortgagee  had 
not  made  an  actual  demand  of  payment  on 
the  mortgagor,  and  the  trial  Judge  consider- 
ed that  in  the  absence  of  such  a  demand 
there  was  no  default,  and  that  therefore  the 
sale  was  a  nullity.  It  was  upon  that  ground 
that  be  directed  a  verdict  for  the  plaintiff. 
No  doubt  a  demand  on  the  mortgagor  to  per- 
form the  condition  of  his  mortgage  is  a  con- 
dition precedent  to  a  valid  seizure  and  sale 
of  the  mortgaged  chattels,  where  there  can 
be  no  default  until  demand.    Goodrich  v. 


•  Wlllard,  2  Gray  (Mass:)  208.  And  idiere,  as 
I  In  the  present  case^  a  chattd  mortgage  la 
payable  on  demand,  there  can  be  no  default 
until  demand.  Goodrldi  t.  WiUard,  2  Gray 
(Miass.)  208;  Ely  v.  Camley,  19  N.  X.  496; 
SUngo  V.  Steele-Wedeles  Co.,  82  HL  App.  139. 
Tbe  case  of  Security  Trust  A  Safe  Deposit 
Co.  V.  N.  J.  Paper  Board,  etc.,  Co.,  67  N. 
3.  EX].  603,  42  AU.  746,  Is  not  to  the  con- 
trary. The  well-recognized  rule  that  an  ao 
tion  at  law. may  be  brought  on  a  promissory 
note,  or  a  bond  payable  on  demand,  imme- 
diately after  its  dellveiy  and  before  any  ao 
toal  demand  baa  been  made,  has  no  appli- 
cation here.  A  cbattd  mortgage  has  char- 
acteristics wblcb  a  note  or  Iwiid  baa  not. 
It  Is  a  security  for  a  debt;  and  tbe  mort- 
gagor has  a  right  to  redeem  the  <^ttel8  by 
payment  of  the  debt 

[2]  But  even  in  the  case  of  a  chattel  mort- 
K>Ee  payable  on  demand  a  lawful  notice  of 
Intention  to  sell  the  chatty  for  the  puriwse 
of  making  tbe  debt  is  equivalent  to  demand 
of  payment  wbez>,  as  here,  tbe  mortgagor 
has  rendered  an  actual  demand  impossible 
by  his  flight  and  concealment  Goodrich  v. 
Wlllard,  2  Gray  (Mass.)  203.  In  the  present 
case  the  evidence  tended  to  show  that  Im- 
mediatdy  after  the  mortgage  was  executed 
the  mor^gor  abandoned  bis  place  of  busi- 
ness and  residence  In  this  state,  and  secreted 
himself  outside  tbe  state  in  such  a  manner 
that  plaintiff  could  not  ascertain  his  where- 
abouts. The  evidence  also  tended  to  show 
that  lawful  notice  of  tbe  intention  to  sdl 
was  given  by  the  mortgagee. 

[3]  Thi>ro  la  another  reason  why  tbe  mere 
absence  of  actual  demand  of  payment  did 
not  Justify  a  direction  of  a  verdict  In  favor 
of  the  plaintiff.  It  is  a  defense  to  an  action 
by  the  mortgagor  against  the  mortgagee,  f<»r 
conversion  of  chattels  covered,  that  tbe  mort- 
gagor has  consented  to,  or  ratified,  the  acts 
of  the  mortgagee.  Merritt  v.  Ward,  113  IlL 
App.  208.  In  the  present  case  the  evidence 
tended  to  show  that  for  more,  than  two  years 
after  the  mortgagee  had  taken  and  sold  the 
chattels,  the  mortgagor  expressed  no  dlssat- 
isfactioD  with  the  mortgagee's  conduct,  but 
on  the  contrary,  before  bringing  this  suit 
purcliased  of  tbe  mortgagee  a  part  of  the 
chattels,  whldi  the  lattw  bad  bought  at  the 
sale  to  protect  itself,  and  had  also,  with  full 
knowledge  of  the  facts,  accepted  from  the 
mortgagee  a  voluntary  payment  of  the  dif- 
ference between  the  amoimt  of  the  debt  and 
what  the  mortgagee  had  realised  from  the 
chattels  purchased  at  the  sale.  This  evi- 
dence permitted  of  the  inference  that  tbe 
mortgagor  bad  ratified  the  acts  of  the  mort. 
gagee. 

The  JudgmeiDt  below  will  be  reversed,  and 
a  venire  de  novo  awarded. 
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WHITS  y.   OBAVBS  et   aL     (No.   43/838.) 

(CSouTt  of  Ghanc«ry  of  New  Jersey.    Jnl; 

10,  ldl&) 

1.  Wnxa  «=>489  —  CoNsmuonoR  —  Ihtbh- 

TIOII  OF  TUTATOB. 

The  -'MrHinMl  principle  in  cooatming  wllla  ia 
to  ascertain  the  real  intention  of  testator. 

2.  W1LL8     «=>440  —  CONSTBUCTION  —  Tksta- 

tob'b  Intention  fkom  WrLL. 
^nie  intention  of  testator  ia  uanaUy  gatfaerad 
from  the  will  itadf. 
8.  Wuxa   «3»441  —  ConsiBUonoN  —  TU" 

TATOB'S  iNXBNTIOIf— GiBCUUSrANCES. 

Where  the  language  of  the  will  is  of  doubt- 
fdl  meaning,  attendant  drcomstances  may.  be 
taken  into  ctmaideration  in  ascertaining  testsr 
toi^s  intention. 

4.  Wuxs   4=3439  —  CoHBTBacTioN  —  Tecb- 
moAi.  Rules  or  Conbtbtjctign. 

Technical  rules  of  construction  are  designed 
to  asadst  the  court  in  and  not  prevent  the  con^ 
from  ascertaining  testator's  Intaition. 
fi.  Whjls   «=96^i— Cobsibuotion  or  Tbsea- 

MENTABT   POWEB. 

Where  testator  directed  that,  upon  wife's 
death,  property  held  in  trust  should  be  sold  and 
proceeds  paid  "to  my  children  or  to  benevolent 
objec^  in  such  proportions,  as  m/  wife  may 
•  •  *  appoint,'  he  gave  his  wife  power  to 
apportion  his  estate  among  his  children  and 
benevolent  objects,  and  each  of  the  members  of 
the  classes;  the -words  "in  such  proportions" 
applying  to  "children"  as  well  as  "benevolent 
objects. 
8.  W11X8   «=»e92— PowEB  or  Appointjocni^— 

IHVAUD   APFOINTllXnT. 

Where  testator  empowered  wifs  to  appor- 
tion the  proceeds  at  tne  sale  of  trust  properfar 
"to  my  children,"  an  apportionment  to  the  wid- 
ow of  a  deceased  son  is  void. 
7.  W11X8  «=»692— Void  Pbotision  iw  Wnx 
Pubsuant  to  Poweb  or  Appointiiekt. 

Where  wife  ia  empowered  td  apportion  iwo- 
ceeds  of  the  sale  of  tmst  property,  a  provision 
in  her  will  attempting  to  charge  upon  the  resi- 
due moneys  alleged  to  have  been  loaned  by  two 
benefldarles  to  the  estate  is  void, 
&  Wnxs  9=>e62—Fovm  or  AppoiimacHT— 
Uitauthobizbd  PBovmon  or  Wnx. 

Where  bnsband's  will  empowered  wife  to 
apportion  the  proceeds  of  sale  of  property  held 
in  tmst  to  his  children,  a  provision  in  wife^s 
will  that  the  children,  to  whom  site  had  appor- 
tioned shares  in  such  fund  pursuant  to  the  ap- 
pointment, ahould  invest  money  and  use  income, 
and  that  remainder  should  go  to  issue  of  such 
cfaildren,  ksM  void. 

a  Wuxs  «s»682-PowBB  or  APFoiimauiT— 
Void  Appointubht. 

Where  wife,  pursuant  to  power  of  appoint- 
ment given  her  oy  husband's  will,  apportions 
proceeds  of  sale  of  trust  property  among  the 
diildren  specified  in  husband's  will,  the  fact 
that  she  made  a  void  appointment,  and  made  in- 
valid provisions  concerning  the  enjoyment  of 
the  estate  by  the  beDefldanes,  does  not  vitiate 
the  valid  appointments. 

10.  Wnxs   4»98^-E&CBBCiSB  or  Poweb  in 
Bbsiduabt  Clause. 

Power  of  appointment  may  be  exercised  in 
a  residuary  dause. 

11.  Wiixs   «s»68d  —  CoNBTBucnoN  —  Ex- 
bbcibe  or  Poweb  or  Appointmbnt. 

Where  testator,  in  residuary  dause,  refer- 
red, not  only  to  residue  of  her  estate,  but  to 
residue  of  tmst  fund  over  which  she  had  power 
of  appointment,  and  one-fourth  of  trust  fund 
had  not  be«>  disposed  of,  the  residuary  clause 
was  an  appointment  of  the .  undisposed  one- 
foorth  to  tno  residuary  legatee- 


12.  Wills     «E9fl82  —  Appointment  —  Bz- 

EBOISE. 

Where  vrife  is  empowered  to  apportion  trust 
fund  among  testator's  children,  and  gives  one- 
fourth  each  to  testator's  two  sons  by  first  mar- 
riage, and  alao  <«e-half  to  her  daughter,  the 
wife  will  not  be  held  to  have  committed  a  fraud 
upon  the  power,  alUiough  the  sons  are  in  more 
ueed  of  assistance  than  the  daughter. 

Bill  by  Mary  B.  White,  trustee  under  tbe 
wlU  of  Gdwln  (Traves,  deceased,  aj^lnst  X>d- 
wln  Augustus  Graves  and  others.  Decree 
advised  In  aooordanoe  with  opinion. 

Ifinton  &  Day  and  01  Franklin  Wilson,  all 
of  Morrlstoiwn,  for  complainant  Francis  H. 
McOee,  of  Trenton,  and  OUbert  OOIllns,  oC 
Jersey  Olty,  for  answering  oounterclalmants. 
Baymond  C.  Mattliews,  of  MoirJstown,  for 
certain  answoing  defendants. 

LANB,  y.  ,0.  The  case  requires  the  00a- 
structlon  of  the  twelfth  (called  in  the  will 
the  eleventh)  paragraph  of  the  will  of  Bdwtn 
Oraves,  deceased,  and  that  of  Mary  J. 
Graves,  deceased.  The  paragraph  at  the 
Edwin  Graves  will  reads  as  follows: 

"Eleventh.  The  residue  of  my  estate  wbidi 
I  have  hereinbefore  gives  to  my  ezecntors  in 
trust  for  my  family,  I  desire  and  direct  them 
and  tlie  surviv<»  of  them  to  so  hdd  in  trust  as 
long  as  my  wife  Uvea,  and  at  her  decease  I  di- 
rect them  to  sell  my  real  estate,  or  such  real 
estate  as  they  may  have  purcliased  according 
to  the  provisiona  hereinbefore  contained  ana 
convert  tbe  same  into  numey  and  to  pay  the 
same  wiUi  the  proceeds  of  the  personal  property 
held  by  them  in  trust,  to  my  diildren  or  to  be- 
nevolent objects,  in  snch  proportions,  as  my 
wife  may  by  her  will  or  other  writing  in  the 
nature  thereof  appoint,  having  entire  confidence 
in  her  judffoient  m  that  reelect,  and  having  no 
desire  to  give  to  my  cfaildren  any  more  of  my 
estate  than  I  have  herein  given  to  them,  un- 
less some  unforeseen  contingency ,  may  render 
such  increase  necessary  or  advisable,  of  which 
I  wish  my  wife  to  be  the  judge." 

The  question  Is  whether,  under  this  provl- 
sion,  the  childroi  take  under  the  will,  unless 
the  wife  has  «pp<^ted  to  benevolent  objects, 
<3to  whether  the  tiilldrea  talce  only  such 
shares  as  the  wife  has  seen  fit  to  appoint  to 
them. 

By  the  eighth  paragraph  of  his  will  the 
testator  had  provided: 

"EJighth.  AH  the  rest  and  residne  of  my  es- 
tate, t>oth  real  and  personal,  wheresoever  the 
same  may  be  situated,  I  give,  devise,  and  be- 
queath unto  my  executors  hereinafter  named 
and  to  the  survivor  of  them,  in  trust  to  and  for 
the  following  uses,  purposes  and  trusts:  To 
permit  my  wife  and  fasuly  to  occupy  my  pres- 
ent residence  as  heretofore,  to  r«it  out  any  oUi- 
er  real  estate  I  may  own  and  to  Invest  the  per- 
sonal estate  according  to  their  discretitm  and  re- 
ceive the  cents,  and  income  and  pay  the  same 
to  my  wife  Mary,  semiannually,  to  be  by  her 
appropriated  for  the  support  and  maintenanoe 
of  my  family  and  the  education  of  my  children, 
and  the  surplus  to  appropriate  to  benev^ent  ob- 
Jecte  according  to  her  discretion  and  according 
to  my  practice  heretoftwe." 

The  wife,  Mary  J.  Graves,  upon  her  death, 
left  a  will,  4he  third  paragraph  of  whidi 
reads  as  follows: 

"Third.  In  pursuance  of  the  power  of  dis- 
position and  appointment  given  to  me  in  the 
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laet  Will  and  Testament  of  my  deceased  bus- 
band,  Edwin  (xraveB,  and  after  carefully  con- 
Ridering  all  existing  drcumstances  and  prob- 
able future  conditions,  I  do  appoint  and  dispose 
of  the  property  and  estate  wbicb  comes  within 
the  power  hereinbefore  stated  ae  follows: 

"During  the  many  years  intervening  since 
the  dea^  of  my  said  husband  I  have  annually 
devoted  to  charity  conaiderable  portions  of  the 
income  by  me  derived  from  my  said  husband's 
trust  estate,  which  gifts  and  benefactions  I  fed 
would  completely  fulfill  the  desires  of  my  hus- 
band concerning  benevolent  objects,  therefore, 
and  in  further  consideration  of  the  present  cir- 
cumstances of  my  family,  I  make  no  farther 
gifts  to  benevolent  objects. 

"A.  In  the  exercise  of  the  power  of  dispo- 
sition aforesaid,  I  give  to  my  daughter,  Mary 
R.  White,  the  pictures,  household  furniture,  and 
articles  of  household  nse,  which  were  my  hue- 
band's  at  the  time  of  his  decease;  and  the  books 
which  were  my  husband's,  I  direct  shall  be 
equally  divided  between  my  eons,  BSdwin  A. 
Graves  and  George  M.  Graves. 

"B.  My  daughter,  Mary  R.  White,  and  my 
son,  Walter  Graves,  having  jointly  loaned  to 
the  said  trust  fund  of  my  said  husband's  estate 
the  sum  of  thirty-two  hundred  and  seventy  dol- 
lars, I  do  order  and  direct  that -of  said  sum, 
sixteen  hundred  and  thirty-five  dollars  be  paid 
to  my  daughter,  Mary  R.  White,  and  sixteen 
hundred  and  thirty-five  dollars  thereof  be  paid 
to  Julia  R.  Graves,  the  widow  of  my  said  son, 
Walter  Graves. 

"C.  Hie  residue  of  said  trust  fund,  thereafter 
remaining,  I  do  order  and  direct  to  be  divided 
in  four  equal  parts,  one-fourth  of  which  I  give 
and '  bequeath  to  my  son,  George  M.  Graves; 
one-fourth  part  thereof,  I  give  and  bequeath  to 
my  son,  Edwin  A.  Graves;  one-fourth  thereof, 
I  give  and  bequeath  to  my  daughter,  Mary  B. 
White.  It  is  my  desire,  however,  that  my  diil- 
Jren  securdy  invest  the  legacies  in  this  para- 
graph given  to  them,  and  use  the  income  for 
their  personal  benefit  during  their  respective 
lives,  with  remainder  on  the  decease  of  such 
legatee  to  his  or  her  children.  If  any  of  my 
children  in  this  paragraph  named  be  deceased 
at  the  time  of  my  death  leaving  child  or  chil- 
dren, then  such  child  or  children  of  my  deceased 
child  shall  take  the  part  whidi  his,  her  or  their 
parent  if  living  at  the  time  of  my  decease  would 
have  taken.  It  is  my  desire  that  my  homestead 
premises  after  my  decease  be  retained  for  the 
use  of  my  family  or  be  rented  until  such  time 
aa  a  fair  and  adequate  price  can  be  obtained 
for  it 

"D.  Another  one-fourth  part  thereof  I  give 
and  bequeath  unto  Julia  R.  Graves,  widow  of 
my  said  deceased  son,  Walter,  but  I  charge  this 
gift  with  the  payment  of  twen^-two  hundred 
dollars,  which  by  my  said  son,  Walter,  was  ow- 
ing to  me  at  the  time  of  his  decease.  If,  at  the 
time  of  my  death,  the  said  Julia  R.  Graves  be 
deceased,  then  I  give  and  bequeath  that  which 
she  would  have  taken  if  living  under  this  legacy 
unto  my  said  daughter,  Mary  R.  White." 

[1-4]  'Fbe  widow,  Maiy  J.  Graves,  was  the 
third  wife  of  Edwin  Graves.  He  left  him 
surviving  two  sons  by.  his  first  wife,  one  son 
by  his  second  wife,  and  a  daughter  by  his 
third  wife.  At  the  time  of  the  death  of 
Mary  J.  Graves,  the  two  sons  by  the  first 
wife  and  the  daughter  by  the  third  wife  were 
surviving.  The  son  by  the  second  wife  died, 
leaving  a  widow,  Julia  R.  Graves.  As  has 
been  so  often  said,  the  cardinal  principle  In 
the  construction  of  wills  is  to  get  at  the 
real  intention  of  the  testator.  This  Is  usually 
to  be  gathered  from  the  will  Itself,  although 
attendant  drcumstances  may,  of  course,  be 
taken  into  consideration,  if  the  language  us- 


ed be  of  doubtful  meaning.  Technical  rules 
of  construction  are  designed  to  assist  the 
court  In,  and  not  prevent  tdie  court  from, 
ascertaining  the  Intention  of  the  testator. 
Deats  V.  Zlegener,  82  N.  J.  Eq.  606,  89 
AtL  31.  U  I  could  see  my  way  dear,  I 
would  put  upon  the  will  the  CDnstructl6n  in- 
sisted upon  by  the  respondents,  to  wit,  that 
the  chUdreu  take  under  the  will,  and  that 
the  power  of  appointmeat  to  the  wife  was 
limited  to  designate  such  benevolent  objects 
as  she  saw  fit,  and  that  the  words  "in  such 
proportions"  apply  either  to  proportions  be- 
tween children  and  benevolent  objects  as 
classes,  or  prt^wrtlons  among  benevolent 
objects.  If  80  construed,  the  testator  would 
not  have  made  It  possible  that,  in  the  al>- 
sence  of  an  ezerdse  of  the  power  of  the  ap- 
pointment by  the  widow,  he  would  have  died 
intestate  as  to  the  entire  residue  of  his  es- 
tate; there  would  be  secured  to  the  cliildr«i, 
in  the  absence  of  an  appointment  by  the  wife 
to  I>enevolent  objects,  an  eijual  division  of 
the  estate;  and  the  widow  would  not  have 
had  it  placed  within  her  power  to  discrimi- 
nate among  the  dilldren,  only  one  of  wliom 
was  hers. 

[E]  My  first  Impression,  upon  reading  the 
will,  without  a  knowledge  of  the  attendant 
drcumstances,  was  that  under  it  the  widow 
might  apportion  among  the  children  and  be- 
nevolent objects  and  each  of  the  members 
of  the  classes.  It  was  not  until  the  result 
of  such  a  holding  was  brought  forcibly  to  my 
mind  that  I  thought  I  could  see  that  another 
construction  might  be  placed  upon  the  lan- 
guage used.  I  have  examined  the  will  since 
In  the  light  of  tlie  arguments  and  briefs  of 
counsel,  and  ttare  endeavored  to  ascertain 
whether  there  vras  any  such  doubt  upon  the 
face  of  the  will  as  that,  considering  the  sur- 
rounding circumstances,  the  court  ml^t  be 
permitted  to  put  upon  the  will  such  a  con- 
stmcti<m  as  would  result  in  a  fair  and  rea- 
sonable distribution  of  the  estate.  I  have 
failed  to  find  such  a  doubt  The  language 
used  is  not  technical.  The  draftsman  un- 
doubtedly, in  redudng  to  writing  his  Ideas, 
used  the  language  which  first  came  into  hto 
mind  to  express  them.  It  seems  to  me  that, 
under  these  drcumstances,  the  impression 
wUch  is  made  by  a  first  reading  is  more 
likely  to  convey  to  the  reader  the  real  Inten- 
tion of  the  draftsmah  than  the  In^reaslaa 
which  Is  only  arrived  at  by  a  careful,  tedinl- 
cal  scrutiny  of  the  language  used  and  the 
application  at  tedmical  rules  of  construction. 
I  have  tried  both  methods,  and  have  been 
unable  to  shake  my  first  Impression.  I  think 
that  the  phrase  "in  such  proportions"  applies 
both  to  children  and  benevolent  objects;  that 
the  testator  intended  to  give  his  wife  com- 
plete power  to  aK>ortion  his  estate  among 
his  children  and  benevcdent  objects  in  such 
manner  as  she  should  deem  proper  under  the 
circumstances  existing  at  tlie  time  of  the 
making  of  her  will.  The  respondents  would 
read  the  daiises  in  the  will  as  follows: 


Digitized  by 


Google 


N.J.) 


BROWNi:  ▼.  HAGEN 


207 


'To  my  children,  or  to  benevolent  objects,  in 
such  pn^jortions  as,"  etc. 

I  cannot  so  read  them,  and  I  think  that 
the  latter  danaes  are  in  oppoidtlon  to  any 
snch  reading. 

[M]  The  appointment  made  by  Mary  J. 
Graves  to  Jolla  B.  Graves,  the  widow  of  the 
deceased  son,  is  admittedly  void.  So,  also. 
Is  the  attempt  to  charge  upon  tite  residue 
moneys  alletred  to  have  Iwen  loaned  by  Mary 
R.  White  and  Walter  Graves  to  the  estate, 
as  Is  also  the  attempt  of  the  testator  to  in- 
terfere with  the  mjoyment  of  the  estate  by 
the  beneficiaries.  That  the  testator  has, 
lumever,  Included  within  her  will  these 
TOld  provisions,  does  not  vitiate  the  valid 
appointments.  I  think  she  validly  {^pointed 
to  the  two  sons  by  the  first  marriage  and 
the  daughter,  Mary  B.  White,  each  one-f onrtb 
of  the  estate. 

[16,11]  This  leaves  one-fourth  undisposed 
of,  and  of  which  the  testator,  Edwin  Graves, 
Is  now  intestate,  unless  the  residuary  clause 
of  the  will  of  Mary  J.  Graves  may  be  consid- 
ered an  appointment  of  this  quarter  to  her 
daughter,  Mary  R.  White.  A.  power  of  ap- 
pointment may  be  exercised  in  a  residuary 
clause.  It  is  not  necessary  that  technical 
words  be  used ;  If  it  clearly  ajwears  from  the 
document  that  the  i>ower  of  appointment  was 
Intended  to  be  exercised,  It  will  be  consider- 
ed as  having  been  exercised.  That  the  tes- 
tator had  in  mind  that,  although  she  had  pre- 
viously disposed  of  the  whole  of  the  residue 
of  her  husband's  estatei,  yet  some  contln- 
gency  might  arise,  as  has  arisen,  by  which 
there  would  be  a  residue  undisposed  of.  Is 
clear.  In  the  residuary  clause  of  her  will 
she  distinctly  refers,  not  only  to  the  residue 
of  her  estate,  but  to  the  residue  of  the  trust 
fond.  Her  intention  was  that  if,  for  any 
reas<ni  or  other  there  should  be  anything 
left  over  not  legally  disposed  of,  that  resi- 
due should  go  to  the  daughter,  Mary  R. 
White.  I  think,  therefore^  that  there  was  an 
appointment  by  the  will  of  Mary  J.  Graves 
of  the  Illegally  appointed  quarter  to  Mary  R. 
White. 

[12]  It  is  lastly  insisted  by  respond^its 
that,  because  it  appears  that  the  two  sons  by 
the  first  wife  are  much  more  in  need  of  as- 
sistanoe  than  the  daughter  by  the  third  wife, 
the  testator,  Mary  R.  Graves,  committed  a 
fraud  upon  the  povrer.  The  testator,  EJdwln 
Graves,  expresses  entire  confidence  In  the 
Judgment  of  his  wife,  and  makes  bis  wife 
Judge  of  the  happening  of  the  unforeseen 
contingency  referred  to  in  his  wlU.  It  would 
have  to  be  a  very  clear  case  Indeed  before 
this  court  would  interfere,  and  substitute 
Its  Judgment  for  the  Judgment  of  the  person 
designated  by  the  testator.  While  It  Is  true 
that  the  daughter,  Mary  R.  White,  Is  finan- 
cially In  a  much  better  position,  than  the  two 
sons  by  the  first  marriage,  it  is  likewise  true 
ttiat  she  is  a  woman  and  they  are  men,  and 
that  they  are  much  older  than  she,  and  there- 


fore, in  the  nature  of  things,  will  not  require 
assistance  so  long  as  she  may.  I  do  not 
think  that  there  has  been  such  discrimination 
in  this  case  as  would  permit  the  court  to  find 
that  there  was  fraud. 

It  is  suggested  in  the  briefs  of  counsel  tbat 
the  poverty  of  the  two  sons  by  the  first  wife 
is  the  only  unforeseen  contingency  which 
would  warrant  the  widow  In  appointing  to 
children  rather  than  to  benevolent  objects; 
but  this  does  not  follow.  The  v\'lll  of  Edvrln 
Graves  was  made  In  1800.  While  the  pro- 
vision made  by  him  In  his  will  at  that  time 
may  have  been  ample  for  the  children,  at  the 
time  of  the  making  of  the  will  of  Mrs.  Graves 
In  1912  such  provision  may  have  been  totally 
Inadequate.  Conditions  have  changed.  The 
value  of  mmey  has  fluctuated  to  a  great  ex- 
tent The  testator  does  not  require  that 
the  unforeseen  contingency  should  be  such 
as  would  make  it  necessary  that  tbere  should 
be  an  Increase;  he  says,  "necessary  or  advis- 
able," and  he  makes  his  wifb  the  Judge. 

I  will  advise  a  decree  In  accordance  with 
these  views,  which  decree  will  provide  for 
tiie  Immediate  liquidation  and  distribution 
of  the  estate.  Decree  may  be  submitted  on 
two  days'  notice. 

(n  N.  J.  Law,  E44) 
BROWNE  V.  HAGEN. 

(Gonrt  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1918.) 

1.  MimiCIPAL  OOBPOBATIOITS  «=3l83  —  OlTI- 

CEBS— Civil  Sbbvice. 
The  Civil  Service  Act  ai^liea  only  to  those 
offices  the  terma  of  which  are  not  fixed  by  law. 

2.  Municipal  Cosfobations  iS=»191— Hbalth 
Offickbb— Civil  Sebvicb— "Tebii:  Fixed  by 
Law." 

Under  2  Comp.  St  1910,  p.  2668,  I  31,  au- 
thorizing local  boards  of  health  to  appoint  subor- 
dinate officers  and  fix  their  terms,  and  an  ordi- 
nance appointing  health  inspector  for  three 
years,  with  right  to  hold  over  until  appointment 
of  a  sncMssor,  one  so  appointed  held  office  for 
a  "term  fixed  by  law,"  and  he  did  not  come  with- 
in the  protection  of  the  Civil  Service  Act,  nor 
hold  olnce  during  good  behavior. 

Appeal  from  Supreme  Court 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  J.  Alexander  Browne,  against  OrviUe 
R.  Hagen.  From  a  Judgment  (100  AU.  857) 
for  relator,  respondent  appeals.    Reversed. 

William  I.  IJewis,  of  Paterson,  for  appel- 
lant Peter  J.  McGlnnls,  of  Paterson,  for 
appellee. 

OUMMBRE,  0.  J.  This  is  a  quo  warranto 
proceeding,  brought  for  the  purpose  of  de- 
termining the  title  to  the  office  of  health  in- 
spector of  the  dty  of  Patersmi.  The  relator 
by  his  information  challenges  the  right  of 
the  respondent,  Hagen,  who  Is  the  Incumbent, 
to  ocmtinue  In  the  occupation  of  the  office, 
and  asserts  his  own  ri^t  to  hold  It  The 
respondent  demurred  to  the  lnformatl(Hi,  and 
upon  the  hearing  before  the  Supreme  Court 
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judgment  was  directed  for  tlie  relator. 
From  that  Judgment  the  respondent  appeals. 

The  Information  discloses  the  following 
facts:  In  November,  1003,  the  board  of 
health  of  the  dty  of  Paterson  ai^ointed 
Browne,  the  relator,  health  officer  of  that 
dty.  Cta  the  13th  of  November,  1900,  the 
board  reappointed  him  for  a  term  of  three 
years.  On  the  13th  of  November.  1900,  he 
was  again  rearoointed  for  a  term  of  three 
years,  and  nntll  his  snccessor  should  be  ap- 
pointed. At  the  general  electloD  hdd  in  the 
dty  of  Paterson  in  November,  1912,  that  ma- 
nldpaUty  adopted  the  Oivil  Service  Act  (Acts 
1008,  c.  166).  Subsequent  to  its  adoption  the 
board  of  health  of  Paterson  made  several  at- 
tempts to  appoint  a  health  officer  to  succeed 
Browne,  but  these  attempts  were,  each  of 
them,  ineffectual,  because  of  the  inability  of 
the  members  of  the  board  to  agree  up<m  an 
appointee,  until  January  12,  1016.  On  this 
latter  date  one  Thomas  A.  Olay  was  appoint- 
ed to  the  office.  In  the  meantime,  and  until 
the  app<dntment  of  Dr.  day,  the  relator  con- 
tinued in  the  occupatiini  of  the  office  and  in 
the  enjoyment  of  its  emolnments.  Dr.  Clay 
entered  into  the  possession  of  the  office  shortly 
after  his  appointment,  and  continued  to  hold 
It  for  nearly  two  years,  and  then  resigned. 
The  board  of  health  accepted  his  resignation, 
and  on  the  14th  of  November,  1916,  appoint- 
ed Hagen  as  his  successor.  Some  little  time 
after  this  latter  appointment  the  relator  filed 
the  present  Infbrmatlon,  and  seeks  to  sup- 
port It  upon  the  ground  that,  being  legally 
in  office  at  the  time  of  the  adoption  of  the 
Civil  Service  Act,  he  was  by  virtue  of  its 
provisions  entitled  to  hold  the  office  during 
good  bdiavlor. 

[1,1]  The  dvll  service  la^  applies  only  to 
those  offices  the  terms  of  which  are  not  fixed 
by  law.  The  question '.which  the  present  case 
presents,  therefore.  Is  this:  Was  the  office 
of  health  InspecttHT  of,  the  dty  of  Paterson, 
which  was  held  by  Dr.  Browne,  at  the  time 
of  the  adoption  <rf  the  dvll  service  law  by 
that  dty,  one  the  term  of  which  was  Axed  by 
law,  or  one  which  had  an  indefinite  term? 
The  power  of  the  board  of  health  of  Pater- 
8<xi  to  appptnt  a  health  Inspector  at  the  time 
of  the  a]K>olntment  and  reappointments  of 
Dr.  Browne  to  that  position  was  jconferred 
by  the  thirty-first  section  of  the  General 
Health  Act  of  1887  (Comp.  Stat  p.  2660), 
which  provides  that: 

"Iiocal  boards  of  health  shall  have  power  and 
authority  to  appoint  such  subordinate  ofiScers 
and  agents  *  *  *  as  they  may  deem  neces- 
sary, to  fix  the  term  of  such  appointments  and 
the  compensation  of  such  appointees." 

This  section  not  only .  authorizes  the  crea- 
tion of  the  office  of  health  Inspector,  but  in 
express  words  empowers  the  board  to  fix  the 
term  thereof.  As  has  already  been  pointed 
out,  the  app(^tment  of  Browne  in  1009  was 
for  a  definite  t«m  of  three  years,  with  au- 
thority to  remain  In  the  occupation  of  that 
offico  after  the  expiration  of  the  term  until 


his  suoceaaor  should  be  appointed.  We  are 
therefore  to  consider  whether  the  holder  of 
an  office,  who  has  been  appointed  by  a  reso- 
lutloa  declaring  the  term  dnrlng  which  he 
shall  hold  It,  coupled  with  a  further  dedara- 
tion  entitling  him  to  continue  in  the  office 
after  the  expiration  of  that  tern*  until  his 
successor  is  appointed,  oocupies  aa  office  the 
term  of  which  Is  fixed  by  law.  On  the  au- 
thority of  earlier  decisions,  w«  thlnlc  it  must 
be  dedaied  that  he  does. 

In  this  case  oC  Peel  t.  Newark,  66  N.  J. 
I<aw,  266,  271,  M  AtL  468,  the  common  coon* 
ell  of  Newark  imssed  a  resolution  appointing 
Peal  as  snperinteDdent  of  buildings  for  the 
period  of  two  years,  at  a  salary  of  $1,600  per 
year,  and  this  court  held  that,  assuming  the 
resolution  to  have  been  iMUMed*  by  legal  au- 
thority, it  fixed  the  term  of  the  appointee. 
In  the  later  case  of  McOratta  ▼.  Bayonne,  89 
N.  J.  Law,  188,  88  Aa  48,  this  court  had  be- 
fore It  the  legal  effect  of  a  resolution  adopted 
by  the  board  of  coundlmeu  of  the  dty  of 
Bayonne,  appointing  one  Noolan  to  the  office 
of  assistant  ^building  inspector,  and  fixing  the 
term  of  the  position  at  one  year.  It  was 
held  by  this  court  ttiat  the  appointment  was 
for  a  term  fixed  by  law;  the  dedaratlon  of 
this  court  being  that  a  resolution  of  a  mu- 
nldpal  body  whldi  declares  the  term  of  Its 
appointee,  such,  action'  being  in,  the  exerdse 
of  a  power  conferred  upon  It  by  the  Legisla- 
ture, la  as  much  the  fixing  of  a  term  by  law 
as  If  the  Legislature  Itself  had  acted  in  the 
premises. 

These  two  cases  would  be  dlE^sltlve  of  the 
question  Involved  In  the  present  proceeding; 
except  that  in  the  resolutions  then  under 
consideration  there  was  no  provision  that  the 
appointee  should  hold  over  after  the  expira- 
tion of  his  term  until  the  appointment  of  his 
successor,  and  the  contention  on  the  part  ot 
the  relator  Is  that  this  provision  changes 
what  would  have  been  a  definite  into  an  in- 
definite term.  A  similar  question  was  pre- 
sented to  the  Supreme  Court  in  the  case  ot 
Rightmire  v.  Camden,  50  N.  J.  Law,  43,  18 
AtL  30.  The  dty  charter  of  Camden  pro- 
vided for  the  election  of  a  receiver  of  taxes, 
fixing  the  term  of  his  office  at  three  years, 
and  until  his  successor  should  be  chosen  and 
qualified.  The  court  hdd  that  the  term  ot 
this  officer  expired  at  the  end  of  three  years 
from  his  election,  following  the  decision  of 
this  court  in  Haigiht  v.  Love,  39  N.  J.  Law. 
479,  23  Am.  Rep.  284,  and  thai  proceeded  as 
follows: 

"Nor  is  the  prindple  aboive  cited"— that  is, 
the  principle  upon  wnich  Haiebt  v.  Love  was 
rested— "impaired  or  modified  by  the  fact  that 
the  statute  which  created  the  office  provided 
that  the  incumbent  should  bold  until  nis  suc- 
cessor qualified.  Such  a  provision  was  not 
designed  to  extend  the  tenure  Ot  office  ot  the 
incumbent  beyoad  the  spedfied  time  for  his 
benefit  Its  purpose  was  to  conserve  the  public 
interests,  that  uiere  might  be  no  vacancy  ip 
office  tlirough  the  delay  of  the  successor  to 
qualify." 
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We  concnr  in  the,  view  thus  expressed,  and 
consider  the  declaratioa  equally  explicable, 
whether  the  Incumbent  holds  over  through 
the  delay  of  his  successor  to  qualify,  or 
through  the  neglect  of  the  appointing  body 
to  perfofm  the  public  duty  which  the  law 
has  caat  upon  it  of  appointing  a  successor  at 
the  ecpiration  of  the  term, of  the  Incumbent. 
The  relator,  having  been  appointed  for  a 
term  which  was  fixed  by  law,  does  not  come 
iwlthin  the  protection  of  the  Civil  Service 
Act,  and  liis  diallenge  of  the  right  of  the  de- 
fendant to  hold  the  office  of  health  inspector 
Is  theretfbre  without  merit. 

The  Judgmokt  under  review  most  be  re- 
Teraed. 

02  N.  3.  Law,  193) 

HOLZAPFEL  et  al.  v.  HOBOEBN  BIAND- 
FAOTUREatS'  B.  CO.    (Na  47.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1918.) 

fSyllalnu  ly  ike  Court.) 

1.  Action  ^=365— Amounts  Not  Dux. 

Section  21  of  the  Practice  Act  of  1912  does 
not  support  a  suit  and  entry  of  judgment  there- 
in for  moneys  not  due  at  the  time  of  beginning 
the  action,  thongh  there  be  installments  to  ac- 
crue, and  thoogh  there  is  abready  a  right  of  ac- 
tion for  installments  in  arrear. 

2.  Mabteb  and  Servant  9=3394— Awabd  vet- 
ova    WOBKHKN^B    COUFENSATION    AOT— ESN- 

voboeubnt. 
A  contract  to  pay  weekly  sums  in  settlemmt 
of  liability  of  an  employer  for  the  death  of  an 
employ^,  equal  to  the  maximum  proyided  in  the 
Workmen's  Compensation  Act  of  1911  (P.  L.  p. 
184),  and  supplements  thereby  may  be  enforced, 
by  the  persons  claiming  the  payments,  in  the 
Supreme  Court  1^  a  common-law  action. 
8.  Appeai,  ahd  Ebbob  <&:9ll72(2)— Rxvebsai. 

IN  Past. 
Where  the  jndgment  was  properly  rendered 
for  moneys  already  due,  but  was  erroneous  in 
providing  for  moneys  not  due,  it  may  stand  as  to 
the  moneys  due,  and  need  not  be  reversed  in 
toto.    Rules  131  and  147  are  applicable. 

Walker,  Ch.,  and  Black,  J.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  Margaret  C.  Holzapf  el  and  others 
against  the  Hoboken  Manufactxurers'  Rail- 
road Company.  From  a  judgment  for  plaln- 
tUfs,  defendant  appeals.    Judgment  modified. 

Isidor  Eallsch,  of  Newark,  for  appellant 
James  D.  Ckrpaiter,  Jr.,  of  Jersey  City,  for 
appellees.    - 

PARKEIB,  J.  The  appeal  is  from  a  Judg- 
ment entered  in  the  Supreme  Court  pursuant 
to  an  order  signed  by  Judge  William  H. 
Speer,  of  the  circuit  court,  acting  as  Su- 
preme Court  Commissioner  by  virtue  of  rules 
92  et  seq.  of  this  court,  which  are  substantial- 
ly the  same  as  rules  61  et  seq.,  appended  to 
the  Practice  Act  of  1912  (P.  I*  p.  395),  which 
order  adjudged  the  defendant's  answer  sham 
and  frivolous,  and  directed  that  Judgment  be 
entered  against  the  defendant  (appellant)  In 
favor  of  Margaret  C  Holzapfel,  and  William, 


Anna,  John,  Mary,  Jamea,  and  Margaret 
Holzapfel,  suing  by  Margaret  C.  Holzapfel, 
their  next  friend,  "for  the  sum  of  ¥260  (be- 
ing for  26  weekly  payments  of  |10  each),  and 
for  110  on  the  Tuesday  of  each  and  every 
week  from  and  after  the  date  hereof  for  262 
weeks,  with  plaintiff's  coets  to  be  taxed  by 
the  clerk." 

The  theory  npon  which  Judgment  was  ren- 
dered in  this  form  seems  to  have  been  that  it 
conformed  to  the  provisions  of  a  contract  be- 
tween defendant  and  said  Miargaret  O.  Hol- 
zapfU,  acting  for  herself  and  for  the  benefit 
of  the  other  plaintiffs  above  named,  who  are 
her  Infant  children,  and  that  such  Jndgment 
was  warranted  by  section  21  of  the  Practice 
Act  of  1912,  which  provides  that: 

"Judgment  may  be  entered  in  such  form  as 
may  be  required  by  the  nature  of  the  case  and 
by  the  recovery  or  relief  awarded."  P.  L.  p. 
381. 

The  contract,  as  will  presently  more  fuUy 
appear,  provided  for  payments  of  $10  per 
week  until  the  total  of  |3,000  should  be  paid. 
At  the  daCe  of  the  order  12  weekly  payments 
had  been  paid,  26  were  in  arrear,  and  the 
other  262  were  still  to  accrue.  Q?he  commis- 
sioner apparently  considered  that  the  statute 
authorized  an  adjudication  which  would  cov- 
er the  whole  omtract  once  and  for  all. 

[1]  We  are  quite  dear  that  he  overst^ped 
the  powers  conferred  by  the  section  quoted. 
It  creates  no  cause  of  action  where  none  ex- 
isted previously,  nor  does  it  enable  a  party 
to  sue  in  anticipation  of  a  cause  of  action 
which  has  not  yet  arisen.  The  general  object 
is,  of  course,  to  avoid  multiplicity  of  suits 
and  of  Judgments,  in  cases  where  the  rights 
of  all  parties  may  be  settled  and  ascertained 
with  conveni^ice.  In  effect  it  Is  an  assimila- 
tion to  the  existing  procedure  in  equity. 
But  even  equity  ordinarily  avoids  making 
an  award  of  money  as  between  debtor  and 
creditor  untU  It  is  dua  Allen  v.  Taylor,  S 
N.  J.  Eq.  435,  437,  29  Am.  Dec.  721;  Jordan 
V.  aark,  16  N.  J.  Bq.  243,  247.  If  It  accrue 
after  bill  is  filed  and  before  decree,  a  supple- 
mental bill  is  the  proper  practice.  Id.;  16 
Qyc.  357;  Story,  Eq.  PI.  |  336.  It  Is,  of 
course,  elementary  at  common  law  that  an 
action  cannot  be  brought  to  recover  money 
not  due.  In  attachment  cases  the  statute 
permits  it  (Devlan  v.  Wells,  66  N.  J.  Law,  213, 
47  Atl.  467);  but  this  is  a  departure  from 
the  common  law,  and  when  the  action  la 
commenced  by  summons,  no  claim  that  ma- 
tured after  the^  suit  was  brought  can  proper- 
ly be  included  in  the  Judgment,  even  in  case 
of  an  Installment  contract  (Felt  v.  Steigler, 
69  N.  J.  Lew,  92,  54  Atl.  243 ;  Titus  v.  Gunn, 
69  N.  J.  Law,  410,  66  AtL  735 ;  1  a  J.  1148). 
The  rule  is  a  meritorious  one,  certainly  as  to 
causes  of  action  to  accrue  after  the  Judgment 
because  non  constat  that  payments  will  not 
be  promptly  made  as  they  accrue.  It  is  going 
far  afield  to  say  that  this  elemental  and  sen- 
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slble  rule  of  the  8nbstantlv<e  common  lav  was 
Inteaded  to  be  abrogated  by  a  statute  relat- 
ing to  practice — to  methods  of  procedure 
rather  than  to  rights  of  action.  The  judg- 
ment in  this  aspect  was  clearly  erroneous. 

The  other  phase  of  the  case  requires  a 
somewhat  fuller  recital  of  the  facts  exhibit- 
ed in  the  record.  William  Holzapfel,  hus- 
band of  the  adult  plaintiff  and  father  of  the 
infants,  was  in  the  service  of  the  defendant 
as  a  locomotive  engineer  when  he  sustained 
a  ftital  accident  in  the  course  of  his  em- 
ployment, and  died  the  same  day,  leaving 
the  plaintiffs,  his  widow  and  infant  chil- 
dren. The  widow  and  the  defendant,  con- 
odving  the  case  to  be  one  covered  by  the 
Workmen's  Compensation  Act,  entered  into 
an  agreement  in  writing  which,  among  other 
things,  mentioned  the  names  and  ages  of  the 
children,  classifying  them  and  the  widow  as 
"dependents,"  and  stipulating  for  a  "maxi- 
mum" payment  of  $10  per  week  and  a  total 
compensation  of  $3,000.  From  these  and 
other  features  of  the  agreement  it  may  safely 
be  inferred  that  It  was  made  In  view  of  the 
provisions  of  the  act,  which  in  case  of  death 
calls  for  a  maximum  of  $10  i>er  week  for 
300  weeks.  P.  L.  1913,  p.  306.  The  agree- 
vawt  was  submitted  to,  and  approved  by,  the 
Workmen's  Compensation  Aid  Bureau  estab- 
lished by  P.  L.  1916,  p.  98.  But  the  act  is 
nowhere  mentioned  or  referred  to  in  the 
agreement. 

[2]  it  Is  argued,  oa  the  assumption  that 
the  agreement  In  question  was  made  pursu- 
ant to  the  act,  that  only  the  court  of  com- 
mon pleas,  as  the  forum  provided  in  the 
statute,  had  Jurisdiction  to  enforce  the 
agreement,  and  hence  the  Supreme  Court 
had  none.  To  this  view  we  do  not  accede. 
The  original  act  (P.  L.  1911,  p.  134)  does  not 
particularly  contemplate  any  formal  agree- 
ment, except  as  to  the  amount  of  compensa- 
tion in  the  case  of  injuries  not  covered  by 
the  Si^edule.  See  foot  of  page  138.  There 
is  no  allusion  to  agreements  for  compensa- 
tion in  death  cases.  Page  139.  In  fact,  the 
agreement  to  compensate  would  seem  to  be 
that  implied  in  the  contract  of  hiring,  or 
conclusively  presumed  to  have  been  made 
because  of  the  statute.  P.  L.  1911,  p.  136, 
par.  9;  American  Radiator  Co.  v.  Rogge,  86 
N.  J,  Law,  436,  92  Att.  86,  94  Atl.  85;  Id., 
87  N.  J.  Law,  314,  93  Atl.  1083.  The  amend- 
ment of  1913  does  not  recognize  the  practice 
of  making  an  agreement  after  the  injury  and 
protects  the  claimants  against  an  agreement 
to  accept  less  than  they  are  entitled  to  by 
permitting  the  statutory  action  in  the  pleas 
in  spite  of  it,  leaving  it  open  to  that  court 
to  decide  whether  a  sufficient  compensation 
was  stipulated.    P.  L.  1913,  p.  309. 

In  1916  the  L^slature  went  a  st^  fur- 
ther and  provided  that  no  such  agreement 
should  be  conclusive  unless  approved  by  the 
Workmen's  Compensation  Aid  Bureau,  and 
that,  unless  such  an  agreement  approved  by 


that  bureau  was  filed  within  31  days  after 
the  injury,  the  boreaa  should  take  the  mat- 
ter up  Itself  by  way  of  settlement,  or,  in 
default  of  settlement,  by  suit.  P.  K  p.  9T. 
But  nowhere  in  all  this  legislation  Is  there 
any  intimation  that  the  agreement,  when 
made  and  when  calling  for  the  full  statutory 
compensation  in  a  case  where  It  is  definitely 
fixed  by  the  statute,  and  especially  when 
approved  by  the  bureau,  as  in  this  case,  so 
that  it  is  conclusive,  shall  be  enforceable 
only  in  the  court  of  common  pleas.  The  Su- 
preme Court  case  of  Pam>  v.  N.  Y.,  S.  & 
W.  R.  R.,  85  N.  J.  Law,  165,  88  Atl.  826,  is 
dted  to  the  contrary,  and  from  tba  rq>ort 
oi  that  case  it  appears  that  there  was  a 
"release"  whose  consideration  was  the  pay- 
ment of  compensation  as  provided  by  the 
terms  of  the  Compensation  Act  of  1911.  If 
that  was  all  of  it  (and  nothing  more  ap- 
pears) the  Jurisdiction  of  the  common  pleas 
may  well  have  been  exclusive,  as  the  amount 
of  compensation  must  needs  be  fixed  by  that 
court.  But  in  a  case  like  that  at  bar,  where 
the  rate  and  amount  are  fixed  in  exact  ac- 
cord with  the  maximum  laid  down  in  the 
act,  and  in  words  and  figures,  and  not  by 
reference,  and  the  agreement,  if  made  under 
the  act  is  conclusive  we  see  no  reason  for 
denying  to  our  principal  court  of  common- 
law  Jurisdiction  the  power  to  entertain  a 
suit  for  arrears  of  liquidated  installments 
due  thereunder.  -  The  dted  case  of  Dupout 
V.  Spoddlo,  90  N.  J.  Law,  438,  101  Atl.  407, 
Is  in  no  wise  to  the  contrary.  All  that  was 
there  decided,  relevant  to  the  present  In- 
quiry, Is  that  an  agreement  for  compensa- 
tion, when  made,  relieves  the  claimant  of 
the  obligation  to  bring  hla  suit  within  one 
year  after  the  injury. 

The  next  point  made  Is  that  the  agreonent 
was  signed  by  the  mother  alone,  and  hence 
created  no  rights  in  favor  of  the  <>hlldren, 
because  the  act  of  1916,  ubi  supra,  contem- 
plates signature  by  the  dependents.  But 
this  argument  contains  its  own  refutation, 
for  the  agreement  in  that  event  becomes,  as 
to  the  children,  an  agreement  of  compromise 
and  settlement  at  common  law,  made  for 
their  benefit  and  ratified  by  them,  through 
a  suit  thereon  to  which  they  are  parties 
plaintiff  by  their  next  friend,  and  by  a 
judgment  in  whldi  they  will  be  concluded. 
Sites  V.  Eldredge,  46  N.  J.  Eq.  632,  18  Atl. 
214.  14  Am.  St  Rep.  769;  22  Cyc.  696.  If 
they  were  seeking  to  repudiate  the  agree- 
ment, the  case  might  be  different;  but  they 
are  standing  on  it,  and  defend  the  Judgment. 

The  last  point  made  is  that  the  Judgment 
does  not  provide  against  contingencies  men- 
tioned in  the  Compensation  Act,  such  as  re- 
marriage or  death  of  the  widow,  death  of 
one  or  more  of  the  children,  or  their  arrival 
at  18  years  of  age.  It  is  a  sufficient  answer 
to  say  that  our  disposition  of  the  case,  so 
far  as  relates  to  the  payments  to  accrue  in 
futuro,  makes  it  unnecessaiy  to  pass  upou 
this  polat. 


Digitized  by 


Google 


N.J.) 


KUXKLCB!  V.  SMITH 


211 


[3]  The  Judgment,  as  respects  the  provi- 
sion for  payment  of  weekly  amounts  to  ao- 
cme  after  Its  rendition,  must  be  reversed. 
Whether  it  properly  included  any  payments 
accruing  after  the  commencement  of  the  suit 
Is  not  argued,  so  we  do  not  pass  on  this, 
though  we  are  not  to  be  understood  as  so 
intimating.  The  question  then  is:  Must  the 
Judgment  be  reversed  in  toto?  In  our  view 
rules  131  and  147  of  the  Supreme  Court  are 
applicable,  and  enable  us  to  separate  the 
error  as  to  future  payments  from  the  Judg- 
ment correctly  rendered  as  to  past-due  pay- 
ments. The  situation  is  somewhat  similar  to 
that  in  Camden  v.  McAndrews  &  Forbes  Co., 
85  N.  X  Law,  260,  88  Atl.  1034.  The  amount 
of  arrears  Is  not  disputed,  and  for  all  that 
appears  was  prox)erly  adjudicated. 

The  Judgment  will  be  modified,  by  strik- 
ing oat  the  provisions  as  to  payments  not 
accrued  (which  must  be  sued  for  in  another 
action  or  other  actions).  No  costs  will  be  al- 
lowed in  this  court. 

WAIiKEB,  Ch.,  and  BLACK,  J.,  dissent 

(89  N.  J.  Bq.  an 

RUNKLB  et  al.  t.  SMITH  et  aL    (No.  42/748.) 

(Coiurt  of  Chancery  of  New  Jersey.    June  17, 
1918.) 

1.  UstrsT  C=9l27— BfeTEOT  as  to  Onk  Coixat- 
BRALLT  Liable. 

Where  an  obligatioa  could  not  be  enforced 
against  the  principal  debtor  to  the  extent  of  the 
amount  by  which  it  was  usurious,  it  could  not 
be  enforced  to  the  same  extent  against  persons 
but  collaterally  liable. 

2.  TJstJBT  «=»127— ErFECT  as  to  BtmBTT. 

In  suit  by  the  creditor,  the  suretiee  of  the 
principal  debtor  may  set  up  the  defense  of  usury. 
8.  GuARAwrr  «=»7&— Rks  Adjudicata— Pab- 
TiAi,  Vaumtt  of  Usubious  Claik. 

In  the  determination  of  the  chancery  court 
that  part  of  the  debt  was  usurious,  there  was 
indnded  a  determination  that  there  was  justlv 
due  on  the  dairn  the  sum  for  which  it  was  valid, 
which  determination,  all  parties  being  before  the 
court,  was  res  adjudicata  of  any  right  the  cred- 
itor may  have  against  principal  debtor's  guar- 
antor. 

Suit  by  Harry  O.  Runkle  and  others 
against  William  E.  R.  Smith,  executor,  etc., 
and  odiers,  wherein  the  Logan  Trust  Com- 
pany cross-petitions  for  payment  to  it  out 
of  income  accruing  on  certain  shares  in  a 
certain  trust  fund  of  an  amount  the  court 
'  refused  to  order  paid  out  of  the  residuary 
estate,  the  Casual^  Company  of  America  fil- 
ing claim  on  an  assignment  Application  of 
the  Casualty  Company  for  payment  to  it 
denied. 

McCarter  &  English,  of  Newark  (Arthur 
F.  Egner,  of  Newark),  for  William  A.  Mar- 
burg. Idudabury,  Depue  &  Faulks,  of  New- 
ark (J.  Edward  Ashmead,  of  Newark),  for 
Unl<m  ft  New  Haven  Trust  Co.  Frank  S. 
Moore,  of  New  York  City,  for  complainants 
and  Daniel  Runkle.  Colby  ft  Whiting,  of 
Newark,  for  Casualty  Co.  of  America. 


LANE,  V.  O.  [1-31  The  Logan  Trust  Com- 
pany holds  an  assignment  of  the  Interests 
of  Harry  O.  Runkle  in  the  residuary  estate 
of  William  Runkle.  There  was  also  assign- 
ed by  Daniel  Runkle  and  Mary  Runkle  Hei- 
berg  their  Interests  In  the  Income  of  the 
trust  fund  of  which  the  Fidelity  Trust  Com- 
pany of  Newark  is  trustee:  The  Casualty 
Company  of  America  gave  to  the  Logan 
Trust  Company  a  bond  securing  the  pay- 
ment by  Harry  O.  Runkle  of  the  debt  as 
stated  of  $73,000,  due  from  him  to  the  Lo- 
gan Trust  Company.  As  security,  the  casual- 
ty company  took  from  Harry  O.  Runkle  an 
assignment  of  his  interest  in  the  residuary 
estate  of  William  Runkle.  The  papers  were 
contemporaneously  executed  and  delivered, 
and  refer  to  (me  transaction.  The  Logan 
Trust  Company  filed  a  (dalm  upon  its  as- 
signment executed  by  Harry  6.  Runkle  of 
his  Interest  In  the  residuary  estate  of  Wil- 
liam Runkle,  and  I  have  already  held  (103 
Atl.  382)  that  the  loan  was  usurious  to  the 
extent  of  |7,300,  and  have  disallowed  the 
dalm  of  the  Logan  Trust  Company  so  far 
aa  the  residuary  estate  of  William  Runkle  is 
oonoemed  to  that  extent  It  has  now  filed 
a  cross-petition,  asking  this  court  to  direct 
payment  out  of  the  income  accruing  upon 
the  shares  of  Harry  Runkle  and  Bfary  Run- 
kle Helberg  in  the  trust  fund  of  the  amount 
that  this  court  has  refused  to  direct  paid 
out  of  the  residuary  estate.  To  this  cross- 
petition  Daniel  Runkle  and  Mary  Runkle 
Heiberg  have  filed  answers  setting  up  the 
usurious  nature  of  the  transactl<m.  The 
casualty  ccnnpany  filed  its  daim  upon  its  as- 
signment and  it  has  been  adjudicated  by  a 
prior  decree  of  this  court  that  there  is  due 
to  it  upon  its  assignment  of  the  Interest  of 
Harry  O.  Runkle  In  the  residuary  estate  the 
sum  of  approximately  $1,100.  That  decree 
directed  the  distribution  of  the  residuary 
estate  upon  the  basis  that  there  was,  and 
oould  be,  due  to  the  casualty  company  upon 
Its  assignment  only  the  sum  of  $1,100.  This 
sum  has  beeax  paid.  It  would  appear  that 
the  claim  of  the  casualt7  company  upon 
its  assignment  has  been  fully  satisfied.  It 
is  now  suggested,  however,  orally,  that  the 
court  ought  not  to  make  distribution  of  the 
$7,300,  the  amount  of  the  usury  already 
found  to  be  in  the  loan  of  the  Lc^an  Trust 
Company  to  the  assignee  next  in  order  of 
priority,  no  order  having  yet  been  signed 
upon  the  prior  opinion  of  the  coryrt  unless 
the  casualty  company  be  In  some  way  pro- 
tected against  liability  to  suit  by  the  LcH^n 
Trust  Company  upon  the  bond  of  guaranty, 
and  it  Is  suggested  that  either  the  court 
ought  to  order  the  $7,300,  with  its  accumu- 
lations, to  be  paid  to  the  casualty  company 
upon  its  assignment,  or  that  the  fund  should 
be  retained  until  the  liability  of  the  Cas- 
ualty Company  of  America,  upon  Its  bond, 
shall  have  been  determined.    It  is  now  stat- 
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«d  by  coansel  for  the  casualty  company  that 
a  determination  of  this  contention  will  be 
academic,  because  since  it  was  made  the 
casualty  company  has  been  declared  ln> 
solvent  by  a  New  York  conrt,  and  placed  in 
cbarge  of  a  liquidating  agent,  and  tbat  nn- 
der  the  law  in  New  York  claims  of  such  a 
nature  as  tbat  which  the  Logan  Trust  Com- 
pany would  have  canqot  be  enforced.  See 
the  cases  considered  in  Allen  v.  Distillers 
Co.  of  America,  87  N.  J.  Eq.  631,  100  AtL 
€20.  EJxhaostlre  briefs  hare  been  filed  on 
behalf  of  all  parties.  I  will  not  consider, 
unless  there  be  an  appeal  taken,  of  which  I 
desire  to  be  notified  at  once,  the  cases  dted, 
but  will  merely  express  generally  the  rea- 
sons which  have  induced  me  to  come  to  Hie 
conclusion  I  have.  So  far  as  the  Logan 
Trust  Company's  dalnl  against  the  income 
accruing  to  Daniel  Runkle  and  Mary  Run- 
kle  Heiberg  Is  concerned,  the  case  Is  now 
In  snch  a  position  that  the  Logan  Trust  Comi- 
pany  is  asking  affirmative  relief  against  Dao- 
iel  Runkle  and  Mary  Runkle  Helberg.  Th^r 
liability  Is  collateral  to  that  of  the  prin- 
cipal debtor,  Harry  O.  Runkle.  Having  al- 
ready found  that  the  obligation  cannot  be 
enforced  as  against  Harry  O.  Runkle  to  the 
extent  of  $7,300,  it  follows  that  it  cannot 
be  enforced  to  the  same  extent  against  Dan- 
iel Runkle  and  Mary  Runkle  Helberg.  It  is 
not  denied  that  the  law  is  such  that  sure- 
tlea  may  set  up  the  defense  of  usury.  The 
claim  of  the  Logan  Trust  Company  against 
the  interests  of  Daniel  Rankle  and  Mary 
Hunkle  Helberg  will  therefore  be  denied. 
The  casualty  company  is  a  guarantor  of 
Harry  6.  Runkle,  the  principal  debtor.  Its 
assignment  is  of  the  same  fund  of  which 
the  Logan  Trust  Company  holds  an  assign- 
ment G?o  direct  the  fund  to  be  paid  to  the 
casualty  company  would  be,  in  fact,  to  turn 
it  over  to  the  Logan  Trust  Company,  which 
this  court  has  already  refused  to  da  To 
segregate  the  fund  and  hold  up  its  distribu- 
tion until  it  may  be  determined  whether  Hxe 
Logan  Trust  Company  has  a  claim  against 
the  casualty  company  Is,  in  the  nature  of 
things,  impossible.  Substantially  the  court 
is  administering  the  affairs  of  an  insolvent 
estate^  although  not  so  in  form.  .  If  suit 
should  be  brought  by  the  Logan  Trust  Com- 
pany against  the  casualty  company,  the  de- 
fense of  usury  is  available  to  the  casualty 
company,  but  aside  from  this  it  appears  to 
me  that  the  Logan  Trust  Company  has 
submitted  to  the  Jurisdiction  of  this  court, 
and  there  was  necessarily  induded  in  my 
finding  that  It  could  not  recover  the  $7,300 
usury,  a  determination  that  there  was  Just- 
ly and  equitably  due  upon  its  claim  the  sum 
for  which  I  held  it  to  be  a  valid  claim,  and 
that,  aU  parties  being  belore  the  court,  that 
determination  is  res  adjudlcata  upon  any 
right  that  the  trust  comt:)anjy  may  have 
against  the  casualty  company. 


I  will  therefore  deny  tlie  application  of 
the  casualty  ocMnpany  for  the  payment  to 
It,  or  to  vrlthhold  distribution  until  its  rl^ts 
may  be  determined  in  some  other  forum. 

If  an  appeal  is  to  be  taken,  I  desire  to  be 
notified  at  once,  so  that  more  formal  ooa- 
elusions  may  be  filed. 


In  re  HOLMAN. 

(Supreme  Court  of  New  Jersey.    July  29,.  1918.) 

iNToxicATino  LiQtTOBS  «3934r-VAi.n>iTT  or 
PBOHiBmoH      BLBcmoif   —  Nonbesidkijt 
Elegtobs. 
A  special  election  on  the  question  of  prohibi- 
don,  under  Act  Jan.  29,  1918  (P.  L.  p.  14),  will 
be  set  aside,  where  Act  FeU  28,  1918  (P.  L. 
p.  437)  $§  4-0,  9,  passed  in  conformity  to  the 
copstitutional  mandate  allowing  electors  engaged 
in  the  military  serrlce  outside  of  the  election  dis- 
trict to  vote,  was  not  complied  with,  and  the 
number  of  audi  disfranchised  electors  was  suffi- 
cient to  luiTe  changed  the  result;    the  right  to 
vote  being  an  inherent  one. 

Petition  by  George  W.  Holman,  Jr.,  to 
contest  the  validity  of  a  special  election  in 
Dover  township.  Ocean  county,  under  Act 
Jan.  29,  1918  0?.  I*  p.  14).  Election  set 
aside. 

Argued  before  KALISCH,  J.,  sitting  alone 
pursuant  to  the  statute. 

Berry  &  Rlggins,  of  Toms  River,  for  petl. 
tloner.  WiUiam  Howard  Jeffrey,  of  TOms 
River,  opposed. 

KALISOH,  J.  A  special  election  was  held 
on  Tuesday,  May  28,  1918,  in  the  township 
of  Dover,  In  the  county  of  Ocean,  in  this 
state,  under  chapter  2  of  the  Laws  of  1918v 
on  the  question  whether  the  sale  of  Intoxi- 
cating liquor  as  a  beverage  shall  or  shall 
not  be  prohibited.  The  result  of  the  elec- 
tion, as  announced,  was  291  votes  for  and 
27S  votes  against  prohibiting  such  sale,  thus 
making  a  majority  of  16  votes  In  favor  of 
prohibition. 

The  admitted  facts,  presented  by  a  stipu- 
lation, in  writing,  entered  into  by  counsel  of 
the  respective  parties  in  the  case,  are,  that 
on  the  date  of  the  special  election,  and  more 
than  20  days  prior  thereto  there  were  43 
qualified  electors  of  the  township  In  active 
service  in  the  military  forces  of  the  United 
States,  and  who  were  absent  from  their  re- 
spective election  districts ;  that  out  of  these 
43  qualified  electors,  as  appears  from  a  list 
attached  to  the  stipulation,  there  were  34 
within  the  United  States,  with  their  military 
addresses  obtainable  igwn  due  Inquiry;  that, 
out  of  these  34,  18  were  distributed  among 
the  camps  and  coast  guard  stations  within 
the  state  of  New  Jersey;  that  no  sample  bal- 
lots were  mailed  to  any  of  the  absent  qual- 
ified electors;  that  no  registry  lists  were 
posted  in  the  respective  election  districts  of 
the  tovnishlp  prior  to  said  special  election; 
that  the  township  derk  did  not  mall  to  tbe 
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qntllfled  electors  of  Ox6  townablp,  In  the 
military  service  of  tlie  United  States  any 
statement  of  the  proposition  to  be  voted  np- 
oa  at  such  special  election  or  any  notice 
of,  vt  information  Concemingr  said  election; 
that  none  of  the  qnallfled  electors  of  the 
township  in  the  active  military  service  of 
the  United  States,  who  were  absent  from 
their  retvectlve  election  districts  on  the  day 
of  said  election  voted  thereat.  From  the 
testimony  taken,  under  an  order  made  by 
me  in  the  cause,  it  appears,  and  I  do  find, 
that  the  secretary  of  state  did  not,  at  least 
20  days  prior  to  the  said  special  election  or 
at  any  other  time,  forward  to  the  clerk  of 
Dover  township,  in  Ocean  county,  the  names 
and  addresses  of  the  qualified  electors  In  the 
military  forces  of  the  United  States,  resid- 
ing within  the  limits  of  the  township,  as  re- 
quired by  section  6  of  the  act  of  1918  (Act 
Feb.  28,  1918  [P.  L.  p.  439]). 

It  further  appears  from  the  testimony,  and 
I  do  find,  that  no  attempt  was  made  by  the 
secretary  of  state  to  obtain  the  names  and 
post  office  addresses^  of  the  qualified  electors 
of  the  state,  in  the  military  service  of  the 
United  States,  residing  in  the  township  of 
Dover,  from  the  Adjutant  General  of  the 
United  States  or  other  proper  authority  of 
the  United  States.  It  further  appears  from 
the  testimony,  and  I  do  find,  that  there  is 
no  record,  either  in  the  oCBoe  of  the  secre- 
tary of  state  or  in  the  office  of  the  adjutant 
general  of  New  Jersey,  of  any  application 
made  by  the  secretary,  of  state  to  (he  ad- 
jutant general  for  the  names  and  post  office 
addresses  of  the  qualified  electors  in  the 
military  service  of  the  United  States,  resld- 
ing  within  the  township  of  Dover. 

There  is,  however,  testimony  to  the  effect 
that  the  office  of  the  secretary  of  state  was 
advised  by  the  d^artment  of  the  adjutant 
general  of  this  state  that  It  was  impossible 
for  the  latter  to  furnish  any  list  of  names 
and  military  addresses  of  the  soldiers  and 
sailors  of  the  state  of  New  Jersey.  But  I 
thtok  it  is  wholly  unimportant  whether  or 
not  the  failure  of  the  secretary  of  state  or  of 
the  adjutant  general  to  comply  with  the 
provisions  of  the  statute  was  due  to  their 
wllIAiIness  or  neglect,  or  of  either  of  them, 
or. because  of  the  impracticability  of  carry- 
ing the  statutory  behests  into  execution,  so 
long  as  it  appears  that  the  qualified  electors 
were  deprived  of  their  right  to  vote  at  the 
election  and  were  sufficient  in  number  to 
have  changed  the  result,  if  they  had  been  af- 
forded an  opportunity  to  cast  their  votes  and 
had  voted  against  prohibition.  I  find  fur- 
ther as  a  fact  that  the  secretary  of  state 
made  no  attempt  to  comply  with  section  6 
of  the  act,  which  requires  him  to  send  to  each 
of  such  qualified  voters  either  a  printed  copy 
of  this  act  or  printed  directions  for  voting 
«nd  sending  therewith  a  ballot,  eta 

In  view  of  the  fact  that  section,  8  of  the 
act  permits  a  qualified  voter,  in  the  nilUtary 


forces  of  this  state  or  of  the  United  States, 
to  vote  by  an  unofficial  ballot,  I  am  not  pre- 
pared to  say  that,  if  this  had  been  a  general 
Section,  a  failure  of  compliance  with  sec- 
tions 4,  6,  and  6  would  be  sufficient  to  Jus- 
tify setting  aside  the  result  accomplished  at 
such  election,  even  though  it  appeared  that 
the  qualified  absent  electors,  if  they  had 
voted,  would  have  changed  the  result  The 
reason  for  this  view  Is  founded  upon  a 
marked  difference  which  exists  between  a 
general  and  special  election.  The  day  for 
holding  a  graeral  election  is  fixed  and  cer- 
tain. It  is  a  legal  holiday,  and  it  is  fair  to 
presume  that  every  person  of  intelligence 
has  knowledge  of  it  It  la  the  duty  of  every 
good  citizen  to  vote,  but  he  is  not  compel- 
lable to  do  so.  It  is  a  right  which  he  is  free 
to  ezerdae  or  not  The  absent  soldier  is 
aflortled  an  opportunity  to  acquire  the  nec- 
essary information,  by  applying  to  the  prop- 
er sources,  as  to  who  the  candidates  are,  or 
the  questions  to  be  voted  on,  or  how  he  may 
pr(^)erly  register  his  vote,  at  the  electioo, 
before  the  day  of  election  arrives.  As  has 
been  said,  section  9  permits  the  absent  sol- 
dier to  cast  an  unofficial  ballot  Thus  it  Is 
to  be  observed  that  he  is  at  least  afllorded 
an  opportunity  to  cast  his  vote.  But  this 
cannot  be  prc^erly  said  in  the  case  of  a  spe- 
cial election,  for  he  has  no  means  of  know- 
ing when  such  election  is  to  take  place,  un- 
less he  receives  actual  notice.  It  is  plain 
that,  if  he  receives  no  such  notice,  he  is 
practically  deprived  of  the  opportunity  and 
right  to  vote. 

It  is  argued  that  the  right  to  vote  is  not 
an  inherent  right  As  a  general  proposition, 
I  think  it  is  manifestly  unsound,  for  it  is 
clear  that  the  citizens  of  a  democracy  have 
an  inherent  right  to  a  vcdce  in  their  govern- 
ment and  to  participate  in  the  selection  and 
election  of  those  to  be  intrusted  with  the  ad- 
ministration of  their  governmental  affairs, 
and  to  make  laws  to  govern  themselves. 
This  Inherent  right  can  only  be  exercised 
through  the  ballot  or  by  like  means,  in  or- 
der to  express  the  popular  will.  The  right 
to  vote  Inheres  In  citizenship.  The  com- 
mon law  did  not  create  the  right  to  vote. 
The  right  pre-existed  the  common  law.  It  is 
only  necessary  to  point  to  both  sacred  and 
profane  history  for  confirmation  of  this  state- 
ment The  common  law  of  England  fostered 
class  distinctloDs,  and  only  recognized  the 
right  of  local  self-govemment  in  a  certain 
class  of  citizens;  e.  g.,  such  as  is  accorded 
to  the  dtlzena  of  London  to  participate  in 
the  governmental  affairs  of  their  municipal- 
ity, granted  by  charter,  and  as  an  ancient 
and  sanctioned  prerogative.  The  common 
law  of  Bngland  is  Impotent  to  serve  as  a 
safe  guide  in  the  matter  of  the  suffrage  of 
citizens,  in  a  government  of  and  by  the  peo- 
ple. But  whatever  may  be  the  state  or  con- 
dition of  peoples  living  under  different  formn 
of  government  from  ours,  the  question  of  the 
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Inherent  right  of  a  dtlzen  to  rote  In  a  democ- 
racy cannot  be  an  open  one  bere.  Now,  It 
Is  to  be  obserred  that  the  federal  Constitu- 
tion does  not  create  or  confer  the  right  to 
vote,  but  guarantees  that  right,  and  recog- 
nizes such  right  to  exist  in  every  male  citi- 
zen of  the  TToited  States  who  has  arrived  at 
the  age  of  21  years.  Our  state  Constitution 
likewise  does  not  create  or  confer  the  right 
to  vote,  but,  like  the  federal  Constitution, 
guarantees 'it  and  limits  the  right  to  vote  to 
male  citizens  of  the  United  States  who  have 
attained  the  age  of  21  years,  and  who  have 
resided  in  this  state  for  1  year,  and  in  the 
county  In  which  he  claims  his  vote  for  6 
months,  next  before  the  election.  Our  Con- 
stitution further  declares: 

"That  in  time  of  war,  no  elector  In  the  actual 
military  service  of  the  state  or  the  United 
States,  in  the  army  or  navy  thereof,  shall  be 
deprived  of  his  [right  to]  vote  by  reason  of  his 
absence  from  such  election  district;  and  the 
Legislature  shall  have  power  to  provide  the 
manner  in  which,  and  the  time  and  place  at 
which,  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes,  in  the  elec- 
tion districts  in  which  they  respectively  reside^" 
Const,  art.  2,  par.  L 

The  Legislature^  In  conformity  to  the  con- 
stltudonal  mandate,  passed  such  laws.  The 
evidence  before  me  shows  that  they  were  not 
complied  with.  I  am  not  prepared  to  hold 
that  the  provlsionfi  of  the  statute  are  man- 
datory. In  that  a  failure  to  observe  them 
would  have  the  effect  of  vitiating  the  elec- 
tion. Irrespective  of  the  fact  whether  or  not 
the  dlsflvnchlsed  vote,  If  voted,  would  have 
changed  the  result. 

I  find  as  a  fact  that  a  sufficient  number  of 
qualified  electors  were  absent  from  the  town- 
ship of  Dover,  in  the  county  of  Ocean,  who 
were  in  the  military  forces  of  this  state  and 
of  the  United  States,  and  that  in  vlolatlcn  of 
the  Constitution  of  this  state,  and  the  pro- 
visions of  the  statute,  they  were  deprived  of 
their  votes,  at  the  special  election  held  In 
the  township,  which  votes,  if  cast  against 
prohibition,  would  have  changed  the  result  of 
the  election,  and  therefore  the  election  must 
be  set  aside. 


(89  N.  J.  Bq.  M) 

STBITZ  V.  OLD  DOMINION  COPPER  MIN- 
ING &  aUBliTlSQ  00.  et  aL 
(No.  44/164.) 


(Court  of  Chancery  of  New  Jersey. 
19ia) 


July  26, 


1.  CoBPoaATioNS  <s=»189(9)— Suit  by  Stock- 
ROLDBK— Indispensable    Pabtibs— Dismis- 

BAL. 

Bill  for  rescission  or  accounting  for  i^rofits 
by  stodiboider,  alleging  fraudulent  confession  of 
judgment  by  corporation  and  transfer  of  its 
property  in  satisfaction,  and  subsequent  trans- 
fers, though  not  making  ultimate  transferee 
party,  will  not  be  dismissed,  especially  in  view 
of  chancery  rule  13  (100  Atl.  viii)  as  to  deter- 
mining controversy  between  parties  before  court 
or  directing  others  to  be  brought  in. 


2.   OOBPOBATIONg  «=S>189(11)— Sen  BT  STOCK 

Hoij>KB— Bnj>-SHowiNa  Relation. 
Bill  by  stockholder  sufficiently  shows  the 
relation  by  allegation  tba.t  at  a  certain  time  b« 
became  holder  of  a  certain  per  oent.  of  its 
stock;  objection  that  he  is  not  such  a  stodi- 
bolder  as  ^ould  be  permitted  to  maintain  audi 
a  bill  being  matter  of  defease. 
8.  Cobpobationb  <S=»665(3)— Fobbiok  Cobpo- 

bations  —  Intebnal  AnrAiBs  —  Intbbiiqa- 

TION  BT  COUBT. 

Bill  based  on  allegation  of  fraud  conmiitted 
by  officers  and  direotoiB  of  corporation  against 
its  stockholders,  and  so  not  invuving  its  internal 
affairs,  is  not  open  to  objection  that  court  Aoold 
not  investigate  affairs  and  rdations  of  foreign 
corporations  at  suit  of  nonresident  as  to  prop- 
erty without  the  state. 

4.  OoBPOBATiONfl  «=»18&(11)— Smr  bt  Stook- 
HoLDBB— Bnx— Showins  Reason. 

Bill  by  stockholder  of  cori>oration,  the  or- 
ganization of  which  has  been  abandoned,  for 
rescission  or  accounting  for  profits  of  transfer 
of  its  property  in  satisfaction  of  judgment  fraud- 
ulently confessed  by  It,  held  to  show  sufficient 
reason  for  suit  by  stockholder,  instead  of  by  cor- 
poration. 

5.  CoBPoBATioNs  «=»189(8)— Suit  bt  Stock- 
hold  eb— Laches— BttL. 

Allegation  ot  bill  by  stockholder  for  reads- 
sioD  or  aooounting  for  profits  of  transfer  by  cor- 
poration of  its  property  to  satisfy  judgment 
fraudulently  confessed  by  it  held  sufficient  to 
eliminate  charge  of  laches,  notwithstanding  long 
delay. 

6.  DiscovsBT  «s>6  — In  Bquttz  —  Diskibsal 
OP  Bill— Cbounds. 

That  a  defendant,  obviously  having  knowl- 
edge of  some  of  the  facts,  may  not  have  knowl- 
edge of  all  the  facts  of  which  the  bill  seeks  dis- 
covery, is  not  gronnd  for  dismissing,  bill. 

7.  BquiTT    ^s>3Q2  —  DiBiussAL    or    Bill  — 
Gbounds. 

It  is  no  ground  for  dismissal  of  bill  that 
the  court  womd  not  appoint  a  receiver  as  pray- 
ed, that  being  only  a  portion  of  the  relief  pray- 
ed for. 

Suit  by  Henry  L.  Steltz  against  the  Old 
Dominion  C(9per  Mining  &  Smelting  Com- 
pany and  others.  Heard  on  motion  of  the 
named  defendant  to  dismiss  the  blU  of  com- 
plaint  Motion  denied. 

Carlyle  Oarrison,  of  Jersey  City,  for  com- 
plainant -Gollins  &  Oorbln,  of  Jersey  City, 
and  Dunbar,  Nutter  &  McClennen,  of  Boston, 
Mass.,  for  defendant  Old  Dominion  Copper 
Mining  &  Smelting  Co. 

LUWIS,  V.  a  The  complainant,  in  his 
bill,  states  that  In  1913  he  became  the  holder 
of  the  Old  Dominion  Copper  Mining  Com- 
pany of  New  Tork,  to  thie  extent  of  about  2 
per  cent  This  corporation  apparently  never 
did  any  business  in  New  Jersey,  and  never 
owned  any  property  therein,  and  Its  organiza- 
tion was  abandoned  in  1888.  He  alleges  that 
this  corporation  was  organized  In  1880,  and 
owned  pn^ierty  In  Arizona,  and  that  In  1884 
the  company  confessed  judgment  In  favor  of 
the  copartnership  of  Cope,  Cole  &  Co.,  of  the 
state  of  Maryland,  and  thBt  the  claim  on 
which  the  judgment  was  confessed  had  pre- 
viously be«i  paid  in  part  and  was  without 
consideration,  and  that  members  of  this  part- 
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nershlp  were  directors  of  said  New  Tork  com- 
pany and  concealed  from  the  other  directors 
this  confession  of  Judgment.  He  alleges  that 
later  In  1884,  porstiant  to  the  alleged  consent 
of  more  than  two-thirds  In  number  And 
amount  of  the  stockholders  in  the  New  Tork 
company,  a  mortgage  was  given  and  filed  of 
record  covering  all  th<e  loroperty  of  the  New 
York  company.  He  alleges  that  In  1886  all 
the  property  was  sold  to  William  Keyser,  a 
partner  in  Cope,  Cole  &  Co.  to  siatlsfy  said 
confessed  Jud^ent.  He  alleges  that  In  1888 
Keyser  conveyed  this  property  to  the  Old  Do- 
minion Ooi^)er  Company  of  Baltimore,  a 
Maryland  corporation.  He  alleges  that  in 
1895  the  iHropert7  was  purchased  by  Leonard 
Lewisohn,  of  New  Yotk,  and  Albert  S.  Blge- 
low,  of  Boston,  Mass.,  on  behalf  of  the  defend- 
ant  Old  Dominion  Copper  Mining  &  Smelting 
Company,  a  coiporatimi  organized  nnder  the 
laws  of  New  Jersey,  but  owning  no  property 
in  this  state.  He  (dntrges  that  the  Maryland 
corporatlim  and  the  New  Jersey  corporation 
took  with  knowledge  of  the  earlier  transac- 
tion. He  alleges  thtit  the  directors  of  the 
New  Jersey  corporation  have  passed  a  resolu- 
tion by  which  they  have  authorized  and  di- 
rected that  all  of  the  property  of  the  cor- 
poration be  sold  and  transferred  to  the 
Old  Dominion  Company,  a  corporation  or- 
ganized in  Maine,  and  that  a  meeting  of  the 
stockholders  of  the  New  Jersey  corporation 
has  been  called  to  be  held  In  Jersey  City 
March  15,  1917,  to  act  on  this  resolutl<m  of 
the  directors. 

Tbe  amended  bill  of  complaint  was  filed 
in  June,  1917,  and  does  not  negative  the  in- 
ference that  the  stockholders  of  the  New  Jer- 
sey corporation  did  vote  to  ratify  the  con- 
veyance authorized  by  the  directors,  and  the 
allegations  of  the  bill  do  not  negative  the  fact 
that  the  conveyance  by  the  New  Jersey  com- 
pany to  the  Maine  company  was  made  and 
executed,  and  the  consideration  for  it  paid 
and  distributed,  to  stodkholders  of  the  New 
Jersey  company  before  the  original  bill  of 
complaint  was  filed.  The  bill  of  complaint 
does  not  allege  that  the  complainant  ac- 
quired his  sto<^  by  operatioa  of  law,  or  that 
he  paid  any  consideration  therefor,  but  at 
the  suggestion  of  the  court,  made  on  the  oral 
argument,  couns^  for  complainant  has  annex- 
ed to  his  brief,  for  the  purpose  of  amending 
the  bill,  that  the  complainant  entered  the 
employ  of  one  John  Lelghton,  of  New  Xork 
City,  who  was  interested  in  various  enter- 
prises at  the  time,  in  the  early  part  of  the 
year  1901;  that  he  subseqn^itly  became  ac- 
tively associated  in  the  business  affairs  of 
said  Lelghton,  acting  as  his  secretary  and  In 
a  general  confidential  capacity  up  to  the 
time  of  the  death  of  said  Lelghton;  that  said 
Lelghton,  in  the  later  years  of  his  life,  lost 
most  of  his  money  so  that  he  could  not 
pay  complainant  herein  for  services  rendered, 
and  In  the  year  1913  Lelghton  transferred  to 
complainant  the  stock  which  the  complain- 


ant now  holds,  as  consideration  in  part  for 
services  heretofore  rendered.  Twenty-four 
yean  h&d  therefore  elapsed  after  the  organi- 
zaticm  of  the  New  Tork  corporation  was 
abandoned ;  and  29  years  after  the  confession 
of  judgment  in  1884,  which  is  claimed  to  be 
fraudulent,  and  the  basis  of  the  sale 'made 
in  ISStt,  27  years  before  the  complainant  be- 
came a  8to<^holder. 

The  bill  purports  to  make  defendant  the 
New  Tork  corporation,  the  Maryland  corpora- 
tion, the  New  Jersey  corporation,  and  certain 
Individuals,  all  nonresidents  of  New  Jersey, 
claimed  to  be  participants  in  the  original 
transaction.  It  does  not  purport  to  make 
the  Maine  corporation  a  defendant  The 
bill  prays  a  discovery  from  all  the  respond- 
ents as  to  the  original  transaction,  and  as 
to  the  property  which  was  the  subject  of  that 
transaction  in  which,  on  the  allegations  of 
the  bill,  many  of  the  respondents  took  no  part. 
The  bill  seeks  a  rescission  of  that  transac- 
tion, or  an  accounting  .of  the  resultant  profits. 

Counsel  for  the  defendant  Old  Dominion 
Cbpper  Mining  &  Smelting  Company,  ask 
that  the  bill  be  dismissed  for  the  following 
reasons:  First  There  is  a  fatal  absence 
of  indispensable  parties  defendant.  Second. 
The  complainant  does  not  show  himself  to 
be  such  a  stockholder  as  should  be  permitted 
to  maintain  such  a  bill  of  complaint  Third. 
This  court  should  not  undertake  an  investi- 
gation of  this  kind  Into  the  afTalrs  and  re- 
lations of  foreign  corporations  at  the  suit  of 
a  mmresldentV'  as  to  inroperty  not  within 
the  state.  Fourth.  There  has  been  no  suf- 
ficient eflTort  to  have  the  New  Tork  corpora- 
tion sue  for  the  wrong,  if  any,  done  to  it  and 
no  sufficient  excuse  for  not  making  that  ef- 
fort Fifth.  The  delay  of  over  25  years  by 
the  New  Tork  corporation,  and  by  Its  officers, 
directors,  and  stockholders,  has  not  been  suf- 
ficiently excused  or  accounted  for.  Sixth. 
The  discovery  sought  from  the  New  Jersey 
corporation  is  of  matters  occurring  before  it 
was  organized,  and  in  which  it  took  no  part 
Seventh.  No  sufficient  ground  is  alleged  on 
which  to  base  an  appointment  of  a  roctiver 
of  the  New  Tork  corporation  by  a  New  Jer- 
sey court 

[1]  The  matter  is  to  be  determined,  of 
course,  upon  ,the  allegations  in  the  bill.  As 
to  the  first  objection:  Upon  the  circumstanc- 
es alleged  in  the  bill  I  do  not  find  a  fatal  ab- 
sence of  Indispensable  parties,  especially  in 
view  of  chancery  rule  13  (100  Ati.  vlii).  See 
also,  Wilson  v.  Palace  Car  Co.,  64  N.  J.  Eq. 
534,  64  Ati.  415,  65  N.  J.  Eli.  730,  55  Atl.  997, 
and  67  N.  J.  EXi.  262,  58  AU.  195. 

[2]  As  to  the  second  objection:  It  suffl- 
clentiy  appears  on  the  face  of  the  bill  that 
complainant  is  a  stockholder.  The  defend- 
ant's objection  are  matters  of  defense. 

[S]  As  to  the  third  objection:  I  can  see  no 
merit  In  it  The  matters  involved  in  the  bill 
are  not  internal  afTalrs  of  a  corporation,  but 
are  matters  based  on  allegations  of  fraud 
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committed  by  officers  and  directors  of  a  cor- 
poration against  the  stockholders  thereof. 

[4]  As  to  the  fourth  objection:  The  alle- 
gations of  the  bill,  If  tme  (and  on  this  motion 
tbay  must  be  assumed  to  be  true),  show  suf- 
ficient reason  for  salt  by  n  stockholder,  in^ 
stead  of  the  corporation  Itself. 

[6]  As  to  the  fifth  objection:  The  allega- 
tions of  the  bill  are  sufiBdent  on  the  face 
thereof  to  eliminate  the  charge  of  ladties, 
which  might,  perhaps,  otherwise  be  Inferred 
from  the  long  delay. 

[(]  As  to  the  sixth  objection:  Obviously 
the  defendant  must  have  within  Its  knowl- 
edge, possession,  or  control,  some  of  the  facts 
of  which  discovery  Is  sought,  as  specified  In 
the  complainant's  bllL  The  fact  that  It  may 
not  have  knowledge  or  jwssesslon  of  all  the 
Information  of  which  discovery  Is  sought  by 
complainant  In  his  bill  Is,  of  course^  no 
ground  for  dismissal  of  the  bill. 

[7]  As  to  the  seventh  objection:  The  ap- 
pointment of  a  recover  Is  only  one  portion  of 
the  relief  prayed  for  6y  complainant  Even 
assuming  that  this  court  would  not  appoint 
the  receiver,  as  prayed  for,  that  In  Itself 
is  no  ground  for  dismissal  of  the  blU.  The 
only  application  before  me  Is  for  the  dismis- 
sal of  the  bill,  and,  in  my  opinion,  the  alle- 
gations set  forth  in  the  bill  are  sufficient  to 
maintain  It  upon  this  motion. 

I  will  therefore  advise  an  order  denying 
the  motion,  and  directing,  under  chancery  rule 
87  (100  AtL  xU),  that  It  stand  over  until  the 
hearing. 

(»  N.  J.  Bq.  117) 

U.  S.  INDUSTRIAL  AIiCX)HOL  00.  t.  DIS- 
TILLING CO.  OF  AMERICA  et  aL 

(Court  *of  Brrorg  and  Appeals  of  New  Jersey. 
Jmie  17.  1918.) 

1.  EVIDKNCK  4=»73  —  Pbksttmptiors  —  OOB- 

POBATX  ACTS. 

Where  power  had  been  conferred  upon  a 
corporation  to  guarantee  payment  of  diyidends 
on  stock  of  other  corporations  for  the  purposes 
of  its  own  business,  and  such  corporation  guar- 
anteed payment  of  dividends  on  certain  stock.  It 
wiU  be  presumed  that  It  did  so  for  purposes  of 
its  own  business. 

2.  CoBPOBATioNS  <3=3388(2)  —  Ultra  Yibbs 
CoNTBACT— Estoppel. 

Where  a  corporation  received  a  good  and 
valuable  consideration  for  contract  into  which  it 
entered.  It  wlU  not  be  permitted  to  set  up  lack 
of  power  to  make  the  contract,  and  thus  defraud 
the  other  contracting  party. 

S.  OoBPOBATioNB  «=>387(3)  —  Ultra  VntKa 
Acts— Who  uat  Ceallenoe. 
If  ratification  of  a  coutract  of  a  corporation 
by  tiie  stockboldeis  was  necessary,  the  stockhold- 
ers are  the  only  parties  who  can  raise  the  ques- 
tion, and  the  corporation  cannot. 

4.  Equitt  «s=9l41(l)  —  Bill  —  Sufitoienot 

— CONTBACTB— CONBIDEBATION. 

Where  a  contract  sued  on  was  set  out  In  s 
bill,  and  stated  a  valuaMe  consideration,  it  can- 
not be  maintained  that  the  bill  did  not  show  that 
tbe  contract  was  supported  by  a  valuable  consid- 
eration. 


6.  GOBPOaATIONB  4=>610(1)— VOLUNTAXT  DIS- 
SOLUTION— Effect  of  Bxistino  Guaranty. 
A  corporate  contract,  guaranteeing  payment 
of  dividends  on  stock  of  another  corporation  and 
providing  that  no  voluntary  dissolution  should 
affect  the  guaranty,  did  not  strip  the  corpora- 
tion'of  power  to  voluntarily  dissolve,  but  only 
required  it  to  make  reasonable  provision  for  the 
protection  of  the  guaranty. 

6.  GORPOBAnONS    «S»flaO— VOLimTAST    DiBSO- 
IiXmoif— IllJDAOTlOH. 

Where  a  corporation  guaranteed  payment  of 
dividends  by  another  corporation,  equity  win 
grant  an  Injunction  against  a  v<dnntary  dissolu- 
tion until  a  provision  la  made  to  protect  tiie 
guaranty. 

Appeal  from  Court  of  Chancray. 

BUI  by  the  U.  B.  Industrial  Alcohol  Com- 
pany against  the  Distilling  Company  of 
America  and  others.  BYom  a  decree  denying 
tbe  application  of  the  defendants  for  an  or- 
der dismissing  the  bill  of  complaint,  and 
granting  a  preliminary  Injunction  (87  N.  J. 
Eq.  S31,  100  AtL  020),  defendants  appenL 
Affirmed. 

Richard  V.  lindabury,  of  Newark,  and 
Levy  Mayw,  of  Chlcagt^  111.,  for  appel- 
lants. John  R.  Hardin,  of  Newark,  and 
Adrian  H.  LarUn,  of  New  Tork  City,  for  ap- 
pellee. 

GUMMERE,  0.  J.  This  Is  an  appeal  from 
a  decree  advised  by  Vice  Chancellor  Lane, 
denying  the  application  of  the  defendants 
for  an  order  dismissing  the  bill  of  complaint 
for  want  of  equity,  and  granting  a  prelimi- 
nary Injunction  restraining  the  defendants 
from  completing  statutory  proceedings  taken 
by  them  for  tbe  dissolution  of  the  defendant, 
the  Distilling  Company  of  America,  unt^l  tbe 
farther  order  of  the  court.  It  appears  by 
the  bill  that  the  complainant  Is  the  owner  of 
360  shares  of  the  preferred  capital  stock  of 
the  Cuba  Distilling  Company;  that  In  the 
year  1907  tbe  Distilling  Company  of  America 
altered  Into  an  agreement  v^th  tbe  Cuba 
Company  and  a  corporation  known  as  the 
Matanzas  Railway  A  Warehouse  Company, 
which,  after  reciting  that  the  Cuba  Company 
had  an  authorized  preferred  capital  stock  of 
25,000  shares  of  the  per  value  of  $100  each, 
of  wbldi  10,000  shares  had  been  actually 
Issued,  and  16,000  shares  were  about  to  be 
Issued,  agreed  that  It,  the  DlstllUng  Com- 
pany of  America,  would  guarantee  to  the 
then  present  and  all  future  holders  of  aU 
or  any  part  of  said  25,000  shares  of  Cuba  pre- 
ferred, so  long  as  tbe  same  sbould  be  Issued 
and  outstanding,  not  exceeding  tbe  period  of 
60  years,  quarterly  dividends  on  said  Cuba 
stock  at  the  rate  of  7  per  cent,  per  annum; 
that  the  said  guaranty  should  be  irrevocable, 
and  that  no  voluntary  or  Involuntary  disso- 
lution, or  merger  or  consolidation  of  the  Cuba 
Company,  or  of  the  Distilling  Company  of 
America,  should,  except  by  and  with  the  writ- 
ten consent  of  the  holders  of  record  of  all  of 
said  preferred  stock  outstanding  at  the  time. 
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release,  discharge,  modify,  or  affect  the  guar- 
anty In  any  wny;  and  that  said  guanmty 
ahonld  be  printed  or  engraved  on  all  oerti- 
eatee  of  snch  Cnba  preferred  stock' on  the  Is- 
eniance  thereof.  The  bill  farther  alleges  that 
In  November,  1016,  the  Distilling  Company 
of  America  Instituted  statutory  proceedings 
looking  to  its  dissolution,  without  making  any 
provision  for  the  protection  of  the  rights  of 
the  holders  of  the  Cuba  preferred  stock. 

(1, 2]  The  order  appealed  from  is  attacked 
upon  several  grounds.  First,  it  is  contended 
that  the  bill  should  have  been  dismissed  for 
want  of  equity,  because  there  appears  to  be 
no  authority  vested  in  the  defendant  com- 
pany to  guarantee  the  payment  of  dividends 
on  Cuba  preferred  stock.  It  appears  in  the 
defendant's  certificate  of  incorporation  that 
there  had  been  conferred  upon  It  the  right  to 
guarantee  and  secure  the  payment  or  satis- 
faction of  dividends  on  shares  of  stock  of 
other  corporations,  providing  It  does  so  for 
the  purposes  of  Its  own  business,  or  any  part 
thereof.  The  argument  upon  this  point  sub- 
mitted on  behalf  of  the  appellants  Is  that  the 
bill  fails  to  disclose  that  the  guaranty  In 
the  present  case  was  for  the  purposes  of  the 
business  of  the  Distilling  Gompany,  or  any 
part  thereof.  This  argument  seems  to  us  to 
be  unsound.  Where  a  power  id  conferred  up- 
on a  corporation  to  be  exercised  under  cer- 
tain conditions,  and  it  exercises  that  power, 
the  presumption  is  that  it  exercises  It  legally, 
and  not  in  violation  of  law;-  for  to  hold  the 
act  illegal,  in  the  absence  of  any  afflnnatlve 
allegation,  would  be  to  declare  that  the  cor- 
poration had  perpetrated  a  fraud  upon  the 
statute,  as  well  as  upon  the  other  contract- 
ing party.  Moreover,  the  contract  of  guar- 
anty expressly  declares  that  it  Is  made  "for 
{(ood  and  valuable  consideration,  the  receipt 
of  which  Is  hereby  acknowledged,"  and, 
«ven  if  it  be  conceded  that  this  guaranty  was 
ultra  vires,  the  Distilling  Company  cannot 
now  take  advantage  of  Its  wrongful  act.  It 
has  obtained  the  benefit  of  Its  contract,  it 
has  received  a  good  and  valuable  considera- 
tion for  it,  and  in  such  a  situation  It  will 
not  be  permitted  to  set  up  lack  of  power  to 
make  the  contract,  and  thus  defraud  the  oth- 
er contracting  party.  Camden  &  Atlantic  R. 
Co.  V.  May's  Landing,  eta.  It.  R.  Co.,  48  .N. 
J.  Law,  530,  7  AU.  523. 

[3]  It  is  further  argued  that  the  bill  should 
have  been  dismissed  because  It  does  not  ap- 
pear that  the  stockholders  of  the  Distilling 
Company  approved  the  contract  of  guaranty. 
The  bill  Itself  shows,  we  think,  by  necessary 
inference,  that  this  contract  received  the  ap- 
proval of  at  least  90  per  cent  of  the  stoc^- 
holders  at  the  annual  meeting  held  next  af- 
ter the  making  of  the  contract.  But  wheth- 
«r  it  did  receive  such  approval  or  not  seems 
immaterial.  The  contract  was  a  valid  oa% 
so  far  aa  the  bill  shows,  made  for  a  good 
and  valuable  consideration,  and  within  the 
power  of  the  directors  to  make.    It  oonse- 


qaently  required  no  ratification  by  the  stock- 
holders. Moreover,  If  such  ratification  was 
necessary,  the  only  parties  who  can  now 
raise  the  question  are  the  stockholders  who 
did  not  approve  the  contract,  and  they  are 
none  of  them  here  challenging  its  legality. 

[4]  Next,  it  Is  said  that  it  does  not  appear 
on  the  face  of  the  bill  that  this  contract  of 
guarantee  was  tor  a  valuable  consideration. 
This  assertion,  however,  is  contrary  to  the 
fact.  The  contract  Itself  is  set  out  at  length 
in  the  bill;  it  expressly  recites  that  the  Dis- 
tilling Company  received  a  good  and  valu- 
able consideration  for  the  guaranty,  and  that 
admission  on  its  part  justified  the  Court  of 
Chancery  in  so  declaring. 

[6,  8]  The  principal  ground  of  attack,  how- 
ever, made  upon  the  complainant's  bill,  is 
that  by  the  provision  In  the  contract  that  no 
voluntary  or  Involuntary  dissolution  or  mer- 
ger or  consolidation  of  the  Distilling  Com- 
pany should  release,  discharge,  modify,  or 
affect  the  guaranty  in  any  way,  the  Distill- 
ing Company  stripped  itself  of  a  power  con- 
ferred upon  It  by  the  statute  (that  is,  the 
power  to  voluntarily  dissolve),  and  that  the 
public  policy  of  the  state  makes  such  an 
agreement  void.  It  may  be  conceded  that  a 
corporatton  organized  under  our  laws  can- 
not bargain  away  any  of  the  franchlsea  or 
powers  conferred  upon  it  by  the  Legislature 
for  its  own  selfish  purposes,  and  In  deroga- 
tion of  the  sovereign  right.  But  we  do  not 
think  this  Is  the  legal  effect  of  the  provi- 
sion of  the  contract  now  under  considera- 
tion. The  power  of  the  DlstllUng  Company 
to  voluntarily  dissolve  Is  left  Intact;  but 
when  It  exercises  this  power  it  is  under  a 
valid  obligation  to  make  reasonable  provi- 
sion for  the  protection  of  the  holders  of  its 
guaranty,  so  that  such  guaranty  shall  not  be 
injuriously  affected  by  the  act  of  dissolution. 
This  the  bill  shows  the  appellant  failed  to 
do,  and  such  failure  is  an  Irreparable  injury 
which  equity  will  protect  against'  What 
method  the  Distilling  Company  should  adopt 
is  a  matter  with  which  the  court  Is  not  now 
concerned,  provided  that  the  method,  when 
adopted,  will  afford  full  protection  to  the 
holders  of  the  guaranty.  It  may  be  that  the 
latter  will  assent  to  a  scheme  suggested  by 
the  Distilling  Company,  and,  if  so,  such  as- 
sent will  be  accepted,  normally,  by  the  courl: 
as  a  valid  performance  of  the  Distilling  Com- 
pany's contract  If  a  particular  method  is 
suggested  which  does  not  meet  the  approval 
of  the  holders  of  the  guaranteed  stock,  it 
'Will  then  become  a  Judicial  question  whether 
such  method  will  be  a  complete  performance 
of  the  contract  of  guaranty.  But  until  some 
method  is  formulated,  which  receives  the 
approval  either  of  the  holders  of  the  guaran- 
ty or  of  the  court  the  Distilling  Company 
may  properly  be  restrained  from  completing 
its  act  of  dissolution. 

We  conclude,  therefore,  that  the  motion  to 
difrniiao  the  bill  was  properly  denied,  and 
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that  the  reBtralnlng  order  appealed  from  (It 
being  In  force  only  nntU  the  court  shall  otb- 
erwlse  order)  should  be  affirmed. 

m  N.  J.  Law,  168) 

ATLANTIC    COAST    E1LEX3TRI0    RT.    CO. 

T.  BOAEB  OF  PUBLIC  UTILITT 

COM'RS  et  al.    (No.  68.) 

dCourt  ct  Errws  and  Appeal*  of  N«w  Jeraey. 
June  17.  191&) 

(EyVUbut  iy  the  Court.) 

1.  COKBTTTUnONAI.  LAW     ^926  —  Obant  OB 

LmiTATioR  or  Powkb. 
TiM  Senate  and  General  Assembly,  in  whom 
by  our  Constitution  the  legislative  power  is 
vested,  must  necessarily,  as  the  representative 
of  all  the  people  of  the  state,  be  held  to  retain 
all  the  sovereign  powers,  except  as  tar  as  they 
have  by  unmistakable  language  intrusted  them 
to  otbeiB. 

2.  MnmoiPAii  CoBFOBATioRS    4=9680,  681(1) 

— CONTBACTS— StBEXT  RAILWAT  GOUPAHIES. 

The  traction  acts  of  1893  and  1896  (4  Comp. 
St.  1010,  pp.  S021,  6040)  do  not  expressly  au- 
thorize municipalities  to  contract  with  street 
railway  companies.  The  power  is  implied  from 
the  power  to  grant  or  refuse  consent  to  a  loca- 
ti<m  of  tracks,  and  to  impose  lawful  restrictions. 
The  implication  of  power  ought  not  to  be  ex- 
tended beyond  the  necessities  of  the  case. 

3.  Cabbiebs    <e=>12(9)  —  Rates  —  Reoui.a- 

TION— StBEBT  RAILWAT  ColtPAHIKS. 

Full  effect  can  be  given  to  the  language  of 
the  traction  acts  of  1^3  and  1896  by  holding 
that  the  force  and  effect  of  a  contract  under  sec- 
tion 32  of  the  act  of  1893  is  the  force  and  ef- 
fect of  a  contract  by  wiiich  the  municii»ality 
and  the  railway  company — ^the  only  parties 
thereto— are  bonnd,  but  that  no  restriction  is 
thereby  implied  on  the  sovereign  power  of  the 
state  to  fix  just  and  reasonable  rates,  as  sub- 
sequent conditions  may  make  desirable. 

4.  municipai,  corpobationb      «=»682(4)  — 
Stbeet  Rah-wats — Rkstbictions. 

The  power  of  a  municipality  to  impose  law- 
ful restrictions  upon  granting  consent  to  the 
location  of  tracks  of  a  street  railway  is  subject 
to  the  condition  that  they  be  reasonable. 
6.  Municipal.  Cobpobations  $=3682(4)  — 
Stbeet  Railwatb— Restbictionb. 

The  lawful  restrictions  that  ma^  be  imposed 
upon  granting  consent  to  the  location  of  tracks 
of  a  street  railway  must  be  lawful  not  only 
at  the  time,  but  from  time  to  time ;  that  is,  at 
all  times. 
6.  Rbouultioh  of  Rates— Poweb  or  Utiu- 

ties  GoMVISBIOn. 
The  order  of  the  Board  of  Public  Utility 
Commissioners  in  the  present  case  is  Justified  by 
the  PubUc  Utilities  Act  of  1911  (Act  April  21, 
1911  [P.  L.  p.  874]). 

Walker,  Cb.,  and  White,  J.,  dissenting. 

Appeal  from  Supreme  Court. 

Certiorari  on  the  application  of  the  At- 
lantic Coast  Slectric  Railway  Company  to 
review  an  order  of  the  Board  of  Public  Utili- 
ty Commissioners  as  to  rates  la  the  borough 
of  Bradley  Beach.  The  order  was  set  aside 
(88  M.  J.  Law,  407,  99  Ati.  39:^,  and  defend- 
ants appeal.    Reversed. 

L.  Edward  Herrmann,  of  Jersey  City,  for 
appeUant  Public  UtUity  Com'rs.  Robert  H. 
McCarter,  of  Newark  ODurand,  Ivins  &  Car- 


ton, of  Asbai7  Park,  on  the  brief),  for  ap- 
pellee. 

SWATZB  J.  [1]  Die  question  is  whether 
the  ordinance  of  Bradley  Beach  and  its  ac- 
ceptance by  the  street  railway  company- 
made  a  contract  which  the  state  of  New  Jer- 
sey could  not  thereafter  control,  for,  un- 
less the  state  was  deprived  of  its  control  by 
the  act  of  the  municipality,  the  Board  of 
Public  Utility  Gommla^oners  Is  free  to  act 
under  authority  of  the  act  of  1911  by  whldi 
it  was  created.  The  grant  of  power  is  strict- 
ly construed  in  favor  of  the  state  just  as 
all  grants  of  corporate  power  are  strictly 
construed.  Meday  v.  Rutherford,  65  N.  J. 
Law,  616,  48  Atl.  629.  The  Senate  and  Gen- 
eral Assembly,  In  whom  by  our  Constitu- 
tion the  legislative  power  is  vested,  must 
necessarily,  as  the  representative  of  all  the 
people  of  the  state,  be  held  to  retain  all  sov- 
ereign powers,  except  as  far  as  they  have 
by  unmistakable  language  intrusted  them  to 
others.  Our  Constitution  does  not,  like  the 
Constitutions  of  some  states,  confer  upon 
municipalities  the  right  to  grant  street  fran- 
chises. We  have  been  careful  to  keep  the 
sovereignty  of  the  state  unln^ialred,  and  have 
not  parceled  out 'the  sovereign  powers  among 
minor  iwlitlcal  subdivisions.  Municipalities 
with  us  act  solely  by  virtue  of  legislative 
authority  and  as  legislative  agents.  The 
Legislature  may  intrust  to  municipal  corpo- 
rations, or  even,  as  in  the  case  of  eminent 
domain,  to  private  corporations,  certain  pow- 
ers, and  may  aveu  authorize  them  to  make 
Irrepealable  contracts ;  but  the  courts  ought 
to  be,  as  they  have  been,  astute  to  see  that 
such  powers  are  uot  unnecessarily  ext«ided 
bjy  implication. 

[2]  The  powers  of  municipalities  in  the 
granting  of  franchises  to  street  railways 
are  to  be  found  in  the  traction  act  of  1893 
(C.  S.  6021)  and  the  act  of  1896  (G.  S.  6040). 
They  are  limited  to  giving  consent  to  the 
construction,  operation,  and  maintenance  of 
the  street  railway,  the  location  of  tra<±s, 
and  Imposing  lawful  restrictions. 

The  peculiar  language  of  the  acts  is  note- 
worthy. They  nowhere  expressly  authorise 
the  municipality  to  contract;  they  nowhere 
declare  that  the  cMisent  and  acceptance 
constitute  a  contract.  Section  32  merely  de- 
clares that  the  consent  and  acceptance  shall 
have  the  "force  and  effect"  of  a  contract. 
This  language  would  be  unnecessary.  If  the 
consent  and  acceptance  were  In  fact  a  con- 
tract, in  the  full  sense  of  the  word,  for  a 
contract  necessarily  has  such  force  and  ef- 
fect It  must  be  because  the  consent  and  ac- 
ceptance are  in  the  nature  of  municipal  leg- 
islation, rather  than  of  private  agreement, 
that  the  Legislature  thought  it  necessary  to 
add  that  they  should  have  the  force  and  ef- 
fect of  a  contract.  We  must.  Indeed,  attrib- 
lute  to  the  words  all  the  meaning  that  the 
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Legislature  meant  to  attach  thereto;  bnt 
tbe  qnestlon  Is  what  force  and  effect  was 
meant,  since  they  are  clearly  subject  to  some 
limitation.  The  consent  and  acceptance  are 
surely  subject  to  the  taxing  power  and  the 
police  power  of  the  state.  No  one  would 
suggest  that  the  power  to  consent  and  Im- 
pose lawful  restrictions  upon  the  street  rail- 
way company  could  be  so  exercised  as  to  de- 
prive the  state  government  of  Its  general 
control  over  the  highways  In  which  the  rails 
are  laid,  Including  the  power  to  vacate,  to 
regulate  speed  of  vehicles,  to  enact  a  law  of 
the  road,  to  give  fire  apparatus  the  right  of 
way,  to  transfer  control  to  county  boards 
or  to  the  state,  instead  of  the  mnnldpality, 
and  to  determine  as  to  other  matters  of  po- 
lice. Northern  Padflc  Railway  v.  Duluth, 
206  n.  S.  583,  28  Sup.  Gt  341,  S2  U  Ed.  680, 
and  cases  there  dted.  So,  also,  it  is  quite 
inconceivable  that  the  municipality  could,  by 
its  ordinance  granting  consent,  make  provi- 
sions that  would  limit  the  taxing  power  of 
the  state,  whether  by  granting  «cemptlon 
fh>m  local  taxes  or  by  special  contract  as  to 
amount  or  method  of  assessment.  To  that 
extent,  surely,  the  ordinance  could  not  have 
the  force  and  effect  of  a  contract.  To  what 
extent  does  the  ordinance  limit  the  other  sov- 
ereign power  of  controlling  rates  of  public 
ntilMy  companies? 

It  is  well  settled  that  a  power  to  fix  rates 
may  be  delegated  to  the  municipality,  and 
that  rates  so  fixed  may  amount  to  an  Irre- 
pealable  contract,  binding  future  Legisla- 
tures. The  leading  cases  are  cited  by  the 
Supreme  Court  But,  as  was  said  in  Home 
Telephone  Co.  v.  LoB  Angeles,  211  TJ.  S.  265, 
273,  29  Sup.  Ct.  50,  52  (53  I*  Ed.  llfS) : 

"For  the  very  reason  that  such  a  contract  has 
the  effect  of  extinguishing  pro  tanto  an  undoubt- 
ed power  of  gOTemment,  both  its  existence  and 
tbe  authority  to  make  it  must  clearly  and  unmis- 
takably appear,  and  all  doubts  must  be  resolved 
in  favor  of  the  continuance  of  the  power." 

In  that  case  the  dty  charter  gave  power 
to  regulate  telephone  services  and  the  use 
of  telephones  within  the  dty,  and  to  fix  and 
determine  the  diarges  for  telephones  and 
telephone  service  and  connection.  This  as 
tbe  court  said,  is  "ample  authority  to  exer- 
cise the  governmental  power  of  regulating 
charges,  but  it  is  no  authority  to  enter  into 
a  contract  to  abandon  the  governmental 
power  itsdf.  It  speaks  in  words  appropri- 
ate to  describe  the  authority  to  exercise  the 
governmental  power,  but  entirely  unfitted  to 
describe  the  authority  to  contract  It  au- 
thorizes command,  but  not  agreement"  And 
the  court  made  a  distinction  between  an  or- 
dinance "to  fix  and  determine  the  charges" 
and  an  ordinance  to  "agree'*  upon  the 
charges.  In  that  case,  the  franchise  had 
been  sold  by  the  municipality  under  statu- 
tory authority  for  a  valuable  consideration, 
and  an  ordinance  had  been  passed  granting 
the  franchise  and  providing  that  the  charges 
for  service  should  not  exceed  spedfic 
amounts.    Af  toward  the  dty  passed  an  or- 


dinance establishing  lower  rates.  The  later 
ordinance  was  held  valid.  Here  the  subse- 
quent action  wks  by  munidpal  ordinance.  In 
a  later  case,  the  subsequent  action  was  by  a 
state  board.  IMllwaukee  Electrio  Ballway 
T.  'Wisconsin  R.  B.  Conun.,  238  D,  S.  174,  35 
Supk  Ct  820,  69  L.  Ed.  1254.  In  that  case 
the  power  of  the  munidpallty  under  the  act 
of  the  Legislature  was  to  "grant"  tbe  rights 
to  street  railways  to  use  the  streets  upon 
sndi  terms  as  the  proper  authorities  should 
determine.  The  ordinance  authoriEed  the 
street  railway  company  to  charge  a  fare  not 
to  exceed  5  cents  and  required  the  sale  of 
25  5-oent  tickets  for  a  dollar.  Later  an  or- 
der of  the  Wisconsin  Ballroad  Commission 
required  the  sale  of  13  tickets  for  60  cents. 
TtM  order  was  held  valid.  The  (pinions  in 
these  cases  review  the  earlier  precedents 
upon  which  our  Supreme  Court  relied  in  the 
present  case,  and  show  that  those  precedents 
arose  under  an  express  power  to  contract, 
or  under  statutes  which  ratified  the  munic- 
ipal action  and  in  effect  made  it  tbe  action 
of  the  Legislature  itself.  There  is  no  such 
statute  in  New  Jersey.  Since  the  ultimate 
dedsion  in  cases  where  a  dalnt  is  made  to 
an  irrepealable  contract  must  rest  with  the 
United  States  Supreme  Court  we  must  fol- 
low their  dedslons. 

[8,4]  There  is,  as  we  have  already  said, 
no  express  grant  of  power  to  the  munidpal- 
lty to  fix  rates  or  to  contract  as  to  rates. 
The  power  is  implied  from  the  power  to  grant 
or  refuse  consent  to  a  location  of  tracks  and 
to  impose  lawful  restrictions.  Jersey  City 
A  Hoboken  Horse  R.  Ga  v.  Jersey  City  & 
Bergen  K.  Co.,  21  N.  J.  Dg.  560;  Jersey  City 
V.  Jersey  City  &  Bergen  Ballway  Co.,  70  N. 
J.  Law,  360,  67  AtL  446.  Ndther  in  section 
1  nor  section  7  of  the  act  of  1893,  nor  in  the 
act  of  1896,  is  there  any  n>entlon  of  a  con- 
tract; nor  does  the  title  of  the  ordinance 
granting  consent  indicate  an  intention  to 
contract  as  to  rates  of  fare,  or  even  to  Imi- 
pose  lawful  restrictiona  It  purports  only 
to  grant  ooosei^  to  the  construction,  opera- 
tion and  malntainance  of  a  new  line  of  street 
railway,  a  location  of  tbe  route,  and  a  lo- 
cation of  the  trades  and  rails.  Since  the 
power  to  contract  as  to  fares  is  only  an  im- 
plied power,  tbe  implication  ought  not  to  be 
extended  so  as  to  restrict  the  sovereign 
power  of  tlie  state,  unless  we  are  compelled 
to  that  result  by  the  necessity  of  giving 
meaning  to  the  words  "force  and  effect  of  a 
contract."  Sitdi  a  result  is  not  necessary. 
Full  effect  can  be  given  to  tbe  language 
by  holding  that  the  force  and  effect  of  a  con- 
tract given  by  section  32  is  the  force  and 
effect  of  a  contract  by  which  the  munidpal- 
lty and  the  railway  company — ^the  only  par- 
ties thereto — are  bound,  but  that  no  restric- 
tion is  thereby  implied  on  the  soverdgn 
powers  of  the  state,  whether  to  fix  Just  and 
reasonable  rates  as  subsequent  conditions 
may  make  desirable,  or  to  exerdse  the  tax- 
ing power  or  the  police  power.    As  between 
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Uie  parties,  the  consent  and  acceptance  havft 
force  and  ^ect  as  a  oontract,  as  was  held 
tn  Reed  t.  Inhabitants  of  Triton,  80  N.  J. 
Eq.  SOB,  85  Atl.  270,  and  In  Asbory  Park 
Street  Railroad  Co.  v.  Ttownshlp  of  Neptune, 
75  N.  J.  Ed.  562,  74  AtL  098 ;  bnt  It  is  a  con- 
tract subject  to  the  state's  sovereign  power 
over  rates,  and  when,  aa  In  this  case,  the 
Btate^  through  Its  Board  of  Public  UtlUtr 
Oommlssloners,  exercises'  Itk  sovN'eign 
power  over  rates,  the  contract  rl^ts  of  the 
parties  must  yield.  Tbla  gives  the  munici- 
pal action  the  force  and  effect  ot  a  contract, 
but  not  the  force  and  effect  of  an  Irrepeal- 
aUe  contract 

Eiven  the  implied  power  of  the  mnnlcl- 
pallty  to  contract  is  under  the  statute  limit- 
ed. It  Is  Implied  from  the  power  to  Impose 
restrictions,  but  the  statute  requires  that 
the  restrictions  be  lawful,  and  they  most, 
like  all  provisions  of  municipal  ordinances, 
be  reasonable.  Rutherford  v.  Hudson  River 
Traction  Oo.,  73  N.  3.  Lew,  227,  63  AO.  84. 
It  would  not  be  reasonable  for  a  munlci- 
Itallity,  without  express  power  for  the  pur- 
pose, to  tie  the  bands  of  the  state  forever. 

Not  aair  must  the  restrictions  be  reason- 
able; they  must  be  lawfuL  The  word  "law- 
ful" may  mean  lawful  at  the  time  of  the 
consent  and  acc^tance^  or  lawful  from  time 
to  time,  and  at  the  time  the  controversy 
arises.  If  we  adopt  the  former  meaning,  the 
word  at  the  date  of  the  ordinance  in  1807,  as 
applied  to  rates,  meant  Ju^t  and  reasonable 
rates  as  at  common  law,  and  that  meant 
Just  and  reasonable  rates  from  time  to  time, 
as  coat  of  service  and  other  drcumstanoes 
vary;  the  power  to  fix  unchangeable  or  un- 
reasonable rates  could  not  be  implied  from 
the  words  "lawful  restrictions."  But  it  ia 
the  latter  meaning  that  had  become  the  set- 
tled one  in  the  United  States  Supreme  Court 
before  1807,  the  date  of  the  ordinance  now 
before  us.  In  Rnggles  ▼.  Illinois  (1883)  108 
U.  S.  526,  2  Sup.  Ot  832,  27  L.  Ed.  812,  the 
railroad  company  was  authorized  to  pass 
by-laws  regulating  the  ailaii|,  business,  and 
interest  of  the  company,  provided  they  were 
not  repugnant  to  the  (Jonstitation  and  lavrs 
of  the  United  States  or  the  state  of  Illinois. 
Rates  of  fare  had  been  flxed  pursuant  to  the 
by-laws.  The  question  arose  in  a  case  involv- 
ing the  legality  at  a  passenger  fare.  The 
ciourt  said: 

"Clearly  under  this  authority  no  by-law  can 
be  established  by  the  directors  that  does  not  con- 
form to  the  laws  of  the  state,  and  this,  whether 
the  lawi  were  in  force  when  the  amended  chai^ 
ter  wBB  granted  or  came  into  operation  after- 
wards. The  power  of  the  company  for  the  rega- 
lation  of  its  own  affairs  was  thus  in  express 
terms  subjected  to  the  legislative  control  of  the 
state.  The  corporate  power  was  a  continuing 
one  and  intended  for  the  ordering  of  the  affairs 
of  the  company  as  circomstances  might  from 
time  to  time  require.  The  reserved  control  by 
the  state  was  also  continuing  in  its  nature  and 
manifestly  intended  for  the  protection  of  the 
public  whenever  in  the  judgment  of  the  legisla- 
tive deiwrtment  of  the  government  the  necessity 
should  arise." 


[(]  TUs  rule  has  been  applied  In  the  Rail- 
toad  Commission  Cases  (1886)  116  U.  S.  307, 
6  Svp.  Ct  834,  388,  1101,  20  L.  Ed.  630,  and 
recently,  in  Owenboro  y.  Owenboro  Water-' 
works  Co.  aOOS)  101  U.  8.  S58,  870,  24  Sop. 
Ct.  82,  48  L.  Ed.  217.  In  Freeport  Water 
Co.  V.  Freeport  aty  (1001)  180  U.  S.  587,  600, 
21  Sup.  Ot  403,  45  L.  EU.  679,  it  was  held 
that  a  statute  antborizing  a  contract  between 
a  city  and  a  wnter  eiHnpany  for  water  at 
such  rates  "aa  may  be  fixed  by  ordinance'' 
meant  "as  may  be  flxed  by  ordinance  front 
time  to  time,"  and  not  as  may  be  flxed  by 
ordinance  at  the  date  of  tbe  contract  In 
the  most  recent  case  it  was  held  that  a  pro- 
viso that  rules  for  tlie  management  and  oper- 
ation of  lines  of  a  street  railway  company 
"shall  not  conflict  with  the  laws  of  the 
state,"  by  fair  construction,  means  the  laws 
as  they  shall  from  time  to  time  exist  Puget 
Sound  Traction  Co.  v.  Reynolds  (1917)  244 
U.  S.  574,  37  Sup.  Ct  705,  61  L.  Ed.  1325. 
Following  this  rule  ot  construction,  the  law- 
ful restrictions .  authorized  by  the  traction 
act  of  1803  must  be  lawful  from  time  to 
timet  that  is,  at  all  times,  and  hence  at  the 
present  time;  from  wblch  it  follows  that 
they  must  not  be  in  conflict  with  the  Public 
UtlUtles  Act  of  1011. 

We  can  t^st  our  result  In  another  way. 
What  was  lawful  in  1807  was  Just  and  rea- 
sonable rates  and  practices.  It  would  be  ab- 
surd to  contend  that  the  municipality  and 
the  railroad  company,  under  the  power  to 
impose  lawful  restrictions,  could  have  fixed 
by  their  agreement  unjust  and  unreasonable 
rates  and  practices;  we  must  assume  that  the 
rates  and  practices  then  flxed  were  at  the 
time  Just  and  reasonable.  But  it  can  hardly 
be  that  with  changing  circumstances  those 
rates  and  practices  would  forever  ronain 
Just  and  reasonable.  We  are  admonished  by 
present-day  conditions  that  the  hl{^er  level 
of  prices  and  wages  inay  have  made  old  rates 
unreasonably  low,  and  the  constant  prog- 
ress in  invention  and  in  business  manage- 
ment may  have  made  old  practices  unjust  to 
the  public.  And  if  the  rates  become  unrea- 
sonable and  the  practices  unjust,  they  would 
cease  to  be  lawful.  Unchangeable  rates  and 
practices  are  almost  certain  to  become  un- 
lawfuL  The  Legislature  did  not  in  this  re- 
spect change  the  law  by  the  Public  Utilities 
Act  of  1911.  That  act  only  authorizes  Just 
and  reasonable  rates  and  practices.  It  puts 
into  statutory  form  what  was  tn  1807  and 
always  has  been  lawful,  and  intrusts  the  exe- 
cution of  the  act  to  the  new  board.  It  fol- 
lows that  there  Is  no  impairment  of  the  con- 
tract for  lawful  restrictions,  which  ia  all  the 
traction  act  authorizes. 

To  avoid  possible  misunderstanding,  we 
add,  what  is  probably  plain  enough,  that  our 
view  does  not  affect  contracts  made  by  the 
Legislature  itself,  or  by  any  individual  or 
corporation  which  has  power  to  make  them. 
We  are  In  this  case  dealing  only  with  the  ex- 
tent of  the  power  given  to  the  munidpaUty^ 
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and  we  hold  that  the  power  Is  not  broad 
enoa^  to  justify  the  manidpallty  In  restrict- 
ing the  sovereign  jtower  of  the  state  over 
rates  to  he  charged  by  public  utllltlea. 

[I]  It  remains  only  to  consider  whether  the 
Pablic  Utllltlea  Act  of  1911  warrants  the 
order  made  by  the  board.  The  scope  of  that 
act  is  very  broad.  It  is  evidently  meant  to 
give  full  control  of  all  public  utilities  to  the 
board  thereby  created,  so  tar  as  it  could  be 
done  by  legislation.  The  board  is  given  gen- 
eral supervision  and  regulation  of  and  con- 
trol over  public  utilities  and  over  their  prop- 
erty, property  rights,  equipment,  facilities, 
and  franchises,  so  far  as  necessary  to  carry 
out  the  provisions  of  the  act.  The  commis- 
sion is  given  power,  among  other  things,  to 
fix  Just  and  reasonable  rates,  to  fix  just  and 
reasonable  standards,  classlfloations,  regnila- 
tlons,  practices,  measurements,  or  service,  and 
to  require  railroads  and  street  railways  to 
establish  and  maintain  just  and  reasonable 
connections  with  other  lines.  These  powers 
are  quite  enough  tp  justify  the  present  order, 
whether  it  Is  regarded  as  a  regnlation  of 
practices  or  Cares. 

The  judgment  setting  it  aside  must  be  re- 
versed, with  costs. 

WHlTJfli  J.  (dissmting).  I  disagree  with 
the  view  that  the  terms,  under  which  was 
granted  the  public  frandilse  here  involved, 
were  at  the  same  time  both  a  contract  and 
not  a  contract ;  that  such  contract,  while  en- 
tered into  by  the  municipality  in  pursuance 
of  express  legislative  authority  ,from  the 
state  to  have  "the  force  and  effect  of  a  con- 
tract," although  a  valid  and  binding  contract 
between  the  parties  to  it,  viz.  between  the 
municipality  and  the  trolley  company.  Is  not 
'such  a  contract  as  Is  protected  by  the  federal 
and  state  Constitutions.  The  municipality 
is  a  state  agency,  as  Is  also  the  Public  Utility 
Commission.  If  the  franchise  restrictions 
were  binding,  as  a  contract  upon  one  agent 
they  were  as  equally  binding  upon  tbe  other, 
because  they  were  binding  upon  the  principal 
of  both.  Without  authority  from  such  prin- 
cipal to  contract,  they  were  binding  upon 
neither  agent;  with  such  authority,  they 
were  binding  upon  the  principal,  and  conse- 
quently upon  both  agents.  To  concede  that 
they  were  binding  as  a  contract  upon  one 
agent  is,  it  seems  to  me,  to  concede  that  they 
are  binding  npon  the  principal  and  upon  both 
the  agents. 

It  is  suggested  that  this  Is  not  so,  because 
the  subject-matter  of  the  contract  is  subject 
to  the  state's  sovereign  police  and  taxing 
power.  I  think  that  tbe  doctrine  that  con- 
tractual property  rights,  which  are  subject 
to  the  state's  iMlice  power  and  taxing  power, 
and,  I  might  add,  to  the  power  of  eminent 
domain,  are,  because  of  this,  not  protected 
from  confiscation,  Is  both  novel  and  unsound. 

It  is  further  said  that  the  fact  that  the  act 
provided  that  the  restrictions  imposed  by  the 


municipality,  if  accepted  by  the  trolley  com- 
pany, should  have  the  "force  and  effect  of  a 
contract,"  shows  that  they  were  not  in  fact 
a  contract,  because,  if  they  were,  it  would  not 
have  been  necessary  to  give  them  the  force 
and  effect  of  a  contract.  I  take  the  contrary 
view.  It  seems  to  me  that,  in  order  to  invite 
the  investment  of  capital  in  public  transpor- 
tation, by  giving  It  something  definite  to  rely 
npMi,  and  to  negative  the  idea  that  the  terms 
agreed  upon  were  merely  temporary  regula- 
tions, subject  to  change  from  time  to  time  at 
municipal  oe  state  legislative  whim,  the  state 
anthorlEed  the  manidpality  to  put  them  in 
the  shape  of  an  inviolable  contract 

Again,  if  it  he  true  that  these  terms,  pro- 
posed by  the  municipality  and  accepted  by 
the  trolley  company,  as  to  the  rate  of  fare  to 
be  charged,  do  not  constitute  a  contract,  then 
they  may  be  changed  by  the  state,  or  by  any 
other  of  its  duly  authorized  agencies  with- 
out the  consult  of  the  munidpality,  which 
exacted  the  terms  for  the  protection  of  its 
own  i>eople  traveling  upon  its  own  streets. 
If,  on  the  contrary,  they  constitute  a  con- 
tract. It  seems  to  me  that  contract  was  made 
by  an  agency  of  the  state  having,  and  recog- 
nized by  the  state  at  the  time  as  having,  an 
Interest  in  the  subject-matter  of  the  contract, 
and  that  therefore,  under  the  well-recognized 
rule  as  to  other  agents,  the  contract  cannot 
he  altered  by  the  state  without  the  consent 
of  the  interested  munidpality. 

For  the  above  reasons,  and  for  those  ex- 
pressed in  the  opinion  of  Mr.  Justice  Tren- 
cbard,  speaking  for  himself  and  for  the  Chief 
Justice  and  Mr.  Justice  Black,  in  the  Su- 
preme Court,  with  which  reasons  I  agree, 
I  vote  to  affirm  the  judgment  of  that  court. 

I  am  requested  by  Chancellor  WALEBR  to 
say  that  be  ccmcnis  In  the  foregoing  views. 

""""^        (H  u.  3.  Bq.  178> 
In  re  HCDENBERO'S  ESTATE. 

(Prerogative  Court  of  New  Jersey.     Jane  21, 
1918.) 

fSyttaiiu  tv  the  Court.) 
Taxation  «=3886^^TBAN8nB  Irbxbitaiicc 

TAXKS— ASSESSKKRTS. 

Testator  bequeathed  part  of  his  estate  to  his 
sister,  who  predeceased  blm,  leaving  a  son  and 
daughter  who  survived  the  testator.  Held,  that 
the  transfer  Inheritance  tax  is  imposed  npon  the 
direct  succession  of  the  nephew  and  niece  at  the 
rate  of  6  per  centum,  and  not  upon  the  bequest 
to  the  deceased  sister,  subject  to  exemption  and 
a  reduced  rate. 

In  the  matter  of  the  assessment  of  an  in- 
heritance tax  on  the  estate  of  Jesse  Charles 
Hedenberg,  deceased.  On  appeal  from  the 
assessment    Affirmed. 

James  Gillln,  of  New  Tork  Qlty,  for  appel- 
lant Herbert  W.  Boggs,  Asst  Atty.  Gen., 
for  the  Stata 

BACKES,  Vice  Ordinary.  The  decedent 
by  his  will  gave  the  residue  of  his  estate 
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to  his  four  brothers  and  sisters  In  eqnal 
shares.  One  of  the  sisters  predeceased  him, 
leaving  a  son  and  daughter,  who  surrlTed 
the  testator  and  took  one^uarter  of  the  es- 
tate, appraised  by  the  comptroller  at  f9,- 
084.13.  Upon  the  several  successlcms  of  the 
nephew  and  niece  of  (4,542.07,  an  inheritance 
tax  was  levied  at  6  per  cent,  $227.10.  From 
these  assessments,  the  executor  appeals,  con- 
tending that  the  legacy  should  have  been 
treated  as  a  bequest  to  the  testator's  sister, 
and  that  the  tax  should  have  been  levied  up- 
on the  successions  as  though  the  sister  had 
survived  the  testator,  viz.  by  first  allowing 
a  sister's  exemption  of  $5,000,  and  taxing  the 
balance  of  $4,084.18  at  the  rate  of  2  per  cent., 
$81.68. 

The  beneficiaries  acquired  the  estate  by 
virtue  of  the  testator's  will,  supplemented  by 
section  22  of  the  "Act  Concerning  Wills" 
(Gomp.  St  p.  586Q,  whldi  provides,  amongst 
other  things,  that  a  devise  or  bequest  to  a 
brother  or  sister  dying  In  the  lifetime  of  the 
testator,  leaving  children  surviving  the  tes- 
tator, shall  nor  lapse,  but  the  estate  so  de- 
vised or  bequeathed  shall  vest  in  such  dill- 
dren  "in  the  same  manner  as  If  such  legatee 
or  devisee  had  survived  the  testator  or  tes- 
tatrix, and  had  died  Intestate." 

The  transfer  Inheritance  tax  (Oomp.  Stat 
p.  5301),  as  amended  In  1914  (P.  U  p.  267), 
.  imposes  a  tax  of  5  per  cent  upon  the  clear 
market  value  of  property  transferred  by  the 
will  of  a  resident  decedent  In  case  the 
transfer  Is  to  a  sister,  an  exemption  of  $5,- 
000  is  allowed,  and  the  rate  is  cut  to  2  per 
cent  on  the  excess. 

The  argument  In  tmpport  of  the  proposition 
that  the  legacy  should  be  treated  as  a  be- 
quest to  the  testator's  sister  is  rested  mainly 
upon  the  construction  placed  upon  the  stat- 
ute In  Denise  v.  Denise,  37  N.  J.  Eq.  163, 
where  the  question  presented  was  "whether 
the  person  wh<xn  our  statute,  In  such  an 
event  as  that  which  has  happened  In  this 
case,  puts  In  the  place  of  the  leg^atee  named 
in  the  will  takes  subject  to  the  debts  of  the 
primary  legatee  to  the  testator's  estate"  In 
holding  that  the  funds  of  the  estate  should 
not  be  Impaired,  and  that  the  legacy  was  to 
be  treated  as  though  the  legatee  named  in 
the  will  had  not  died,  Vice  Chancellor  Van 
Fleet  says: 

"The  statute-made  legatee  Is  a  mere  substi- 
tute; he  is  thrust,  by  force  of  the  statute,  in 
the  place  made  vacant  by  the  death  of  the 
legatee  named  in  the  will,  and  is  given  what, 
but  for  Iiis  death,  would  have  gone  to  the 
primary  legatee.  He  takes  the  primair  lega- 
tee's place,  as  a  beneficiary  under  the  will,  and 
should,  according  to  the  ordinary  rule  prevail- 
ing in  like  cases,  bear  his  burdens,  and  be  sub- 
ject to  the  equities  whidi  would  have  existed 
against  him.  *  •  *  Statutes  must  always  be 
construed  so  as  to  give  effect  to  the  intent  and 
object  of  the  Legislature,  and  this  one,  I  think, 
must  be  so  read  as  to  cure  the  mischief  it  was 
intended  to  remedy;  that  is,  it  should  be  held 
to  put  the  substituted  legatee  in  the  place  of 
bis  parent,  and  to  give  him  just  what  his  par- 


ent would  have  been  entitled  to,  subject  to  the 
same  equities  that  his  parent  would  have  been 
subject  to,  and  bound  by  the  same  rules  of  jus- 
tice that  his  parent  would  tiave  been  bound  by. 
He  must  take  in  the  same  manner  that  his  par- 
ent would  have  taken." 

In  the  later  case  of  Suydam  v.  Voorhees, 
68  N.  J.  Eq.  157,  43  Atl.  4,  whidi  involves 
the  question  whether  the  substituted  legatee 
took  the  bequest  charged  with  the  debts  of 
the  testamentary  legatee.  Vice  Chancellor 
Reed  pointed  out  that  the  rule  In  the  Denise 
Case  applies  only  as  between  the  estate  and 
the  statutory  legatee,  and,  commenting  upon 
the  language  above  quoted,  says: 

"The  last  sentence  contains  the  pith  of  the 
rule  as  between  the  testator  and  the  statatory 
legatee.  The  latter  takes  what  the  testamentary 
legatee  would  have  taken.  It  does  not  mean  that 
the  deceased  legatee  takes  an  interest  in  the 
legacy  which  passes  through  him  to  his  child, 
and  which,  in  passing,  is  liable  to  be  seized  up- 
on by  the  creditors  or  the  petsonal  representa- 
tives of  the  father.  Such  a  meaning  would  be 
contrary  to  the  words  of  the  act  Under  the 
statote  there  is  no  vesting  in  the  father  for  an 
instant.  The  legacy,  which,  would  have  vested 
in  the  father  bad  he  lived,  is  by  the  stotate 
vested  in  the  first  instance  in  the  son.  In  re- 
spect to  it  there  is  nothing  tor  the  personal 
representatives  of  the  father  to  administer  nor 
for  bis  creditors  to  reach." 

The  rules  laid  down  In  these  cases  are  not 
antagonistic  nor  conflicting  in  principle,  and 
to  adopt  either  or  both  leads  to  the  same 
result  in  the  present  controversy.  The  tu- 
heritanoe  tax  is  Imposed  upon  the  transfer 
of  the  estate  of  decedents;  and.lt  Is  Imma- 
terial by  what  twrtlcular  means  afforded  by 
law  the  property  passes  from  the  dead  to 
the  living,  or  what  the  character  or  quality 
of  the  legal  vehicle  is  by  which  the  transmis- 
sion is  accomplished;  provided,  of  course^  the 
method  employed  Is  one  upon  which  the  tax- 
ing power  operates.  As  between  kindred, 
the  relationship  tliat  the  deceased  bore  to 
the  beneficiary  fixes  the  exemption  and  meas- 
ures the  rate  of  taxation.  Nephews  and 
nieces  are  not  within  the  exempt  class,  and 
under  the  statute  they  rate  as  do  strangers. 

The  assessment  will  be  affirmed. 

""""^      (89  N.  J.  Bq.  UKi 
SULUVAN   v.    NEWARK    LUNCH   BOOM 
00.    (No.  44/758.) 

(Oonrt  of  Cfaancery  of  New  Jersey.    June  17, 
1918.) 

1.  Recxivebs  4=»146— Dischabob— Rkxhvest- 

HENT    WITH    COBPOKAnC    FBI VlLBQBa— "PBO - 

viDiNo  FOB  Debts." 
Mere  extension  of  time  for  payment  by  in- 
solvent corporation  may  not  l>e  "providing  for 
debte"  within  2  Oomp.  St  1910,  p.  1645,  |  60. 
I>ermltting  court  to  disdiarge  receiver  and  r^n- 
vest  company  with«privileges  if  debts  have  been 
paid  or  provided  for. 

2.  Receivebs  «s>146— Dibohaboe  or  Rbceiv- 

EB— REINVESTKENT  WITH  COBFOBATB  V^AS- 
CHIBES— PBOCEEOIirO. 

Procedure  contemplated  by  2  Oomp.  St 
1910,  p.  1046,  I  60,  permitting  court  to  dis- 
charge receiver  and  reinvest  an  insolvent  cor- 
pcM^tion  with  its  franctiises  if  debts  have  been 
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paid  or  provided  for,  ig  in  nature  of  eqaitable 
proceeding  wherein  public,  as  well  as  stockhold- 
en  and  creditors,  must  be  considered. 
8.  Receitkbb  «=>14d— DiacHABOB  —  Rxtttin 

OF  AaSBTS. 

CSumcery  Court,  under  2  Oomp.  St  1910,  p. 
1645,  {  69,  will  not  order  discharge  of  receiver 
of  Insolvent  company  on  proposition  of  creditors' 
committee,  in  control  of  nearly  all  etotk,  that  as- 
sets be  transferred  to  company,  in  control  of 
committee,  and  time  notes  be  given  creditors  for 
face  of  claims. 

Snlt  by  Franda  J.  Sullivan  Rgalnst  tlie 
Nevrark  LanCh  Boom  Company,  resulting  in 
appointment  of  receiver  for  the  company  on 
decree  of  Insolvency.  On  applloation  of  fi 
creditorB*  committee  for  an  order  discharglnj; 
the  receiver  and  reinvesting  the  corporation 
with  its  prlvllegee  and  fianchlsea  Applica- 
tion denied,  and  receiver  directed  to  anply 
for  and  obtain  an  order  of  sale 

J.  F.  Hoover,  of  Newark,  for  the  motion. 
Chester  W.  Falrlie,  of  Newark,  receiver  pro  bo. 

liANB,  y.  a  [1,2]  The  Newark  Umdi 
Boom  Company  has  been  decreed  Insdvoit  by 
this  court  A  receiver  has  been  appealed. 
He  has  (^>erated  the  buslneos  nnder  the  orders 
of  this  court  up  until  this  time.  A  creditors' 
committee  has  obtained  cwitrol  of  practically 
all  the  capital  stock.  The  liabilities  amount 
to  upwards  of  $12,000.  Tangible  assets  are 
appraised  at  upwards  of  $6,000,  exclusive 
of  good  will.  The  creditors'  committee,  rep- 
resenting a  substantial  amount  over  a  major- 
ity of  the  creditors  and  over  one-half  of 
the  total  Indebtedness,  now  propose  that  the 
receiver  be  discharged,  the  assets  transfer^ 
red  to  the  corporation  now  tn  control  of  the 
OHmnlttee,  and  that  time  notes  be  given  to 
the  creditors  for  the  face  amount  of  their 
claims.  On  the  return  of  an  order  to  show 
cause  v^y  sach  a  course  should  not  be  pur- 
sued, no  one  appeared  objecting.  Ought  the 
court,  notwithstanding  the  request  of  a  great 
majority  of  the  creditors,  both  in  number 
and  amount,  and  the  acquiescence.  In  view  at 
the  failure  to  object,  of  all  the  creditors,  re- 
fuse to  permit  the  consummation  of  such  a 
plan?  The  title  of  the  act  under  which  the 
receiver  was  appointed  was  originally  "An 
act  to  prevent  fraud  by  Incorporated  compa- 
niea"  Bevislon  approved  April  15,  1846;  Be- 
viston  ot  1847,  p.  129.  The  section  of  the  act 
permitting  the  court  to  discharge  the  receiver 
and  reinvest  the  corporation  with  the  privi- 
leges and  franchises  requires  that  before  this 
is  done  the  debts  must  have  been  paid  or  pro- 
vided for,  and  that  It  appears  to  the  court 
that  there  remains,  or  can  be  obtained  by  fur- 
ther contributions,  sufficient  capital  to  enable 
It  to  resume  its  business.  Section  69  of  "An 
act  concerning  corporations"  2Comp.  Stat  p. 
1645.  A  mere  extension  of  time  for  payment 
may  not  be  providing  for  debts.  Bull  ▼.  In- 
ternational Power  Co.,  87  N.  J.  Bq.  1,  99 
Atl.  111.     The  procedure  contemplated  by 


the  statute  Is  In  the  nature  of  an  equitable 
quo  warranta  Gallagher  v.  Asphalt  Co., 
65  N.  J.  Bq.  258,  65  Aa  259.  Not  (mly  are 
the  stockholders  and  creditors  to  be  consider- 
ed, but  the  pobUc  generally.  If  every  stock- 
h(dder  and  every  creditor  consented  to  a 
plan  of  reorganisation,  unless  this  court  can 
see  that  the  business  can  be  resumed  with 
safety  to  the  public.  It  ought  not  to  approve 
the  plan.  If  the  plan  proposed  in  the  present 
case  be  approved,  the  result  will  be  that  the 
corporation  will  be  started  afresh,  with  liabil- 
ities exceeding  its  assets;  new  debts  will  be 
created;  the  old  debts,  the  corporation 
through  stock  ownership  being  in  control  of 
old  creditors,  may  be  pcUld,  and  ne!w  creditors 
left  to  bear  the  burden.  New  creditors  must 
be  assumed  to  consider  that  they  are  dealing 
with  a  solvent  concern,  since  this  court  has 
permitted  the  concern  to  continue,  yet,  in 
fact,  they  <Lre  not  and  thus  money  may  be 
taken  and  appropriated  by  the  old  creditors. 
There  are  two  analogous  cases  now  fresh  In 
my  mind.  In  one,  the  company  was  adjudi- 
cated bankrupt;  a  creditors'  committee  was 
formed ;  the  assets  were  bought  In  at  sale  by 
the  creditors'  committee;  a  new  corporation 
was  formed ;  the  assets  were  turned  over  to 
it,  at  a  valuation  in  excess  of  the  amount 
paid  by  the  creditors*  committee  at  the  sale 
in  bankruptcy,  but  at  a  valuation  claimed  to 
be  fair ;  notes  were  delivered  for  the  purchase 
price;  the  corporation  again  became  insol- 
vent ;  a  large  part  of  the  old  debts  had  been 
liquidated;  Hie  money  of  the  new  creditors 
had  been  used  In  liquidating  them.  It  is  now 
claimed  that  the  new  debts  share  pari  passu 
with  the  balance  due  on  the  old.  At  least  two 
years  in  two  courts  has  now  been  spent  in 
the  winding  up  of  the  new  corporation,  and  It 
has  not  yet  been  determined  what  the  relative 
rights  of  the  parties  are.  In  Home  v.  Har- 
rington there  was  a  taking  over  by  a  corpora- 
tion of  the  business  of  an  individual  insol- 
vent The  creditors  got  together;  formed  a 
corporation ;  took  over  the  assets  of  the  in- 
solvent individual  at  a  valuation  based  not 
on  actual  value,  but  on  the  amount  due  from 
the  Individual  to  creditors ;  stock  was  issued 
to  the  creditors;  the  company  became  insol- 
vent In  the  latter  case  I  have  just  been  oblig- 
ed to  order  an  assessment  on  the  stock  to  raise 
sufficient  money  to  pay  new  debts.  These 
two  cases  Illustrate  the  care  with  which  the 
court  should  scrutinize  any  plan  such  as  now 
before  it  before  permitting  it  to  become  oper- 
ative, and  the  court  should,  on  its  own  mo- 
tion, refuse  to  approve  such  a  plan  unless  it 
appears  that  as  a  matter  of  fact  the  business 
can  be  resumed  with  safety  to  the  public.  If 
the  creditors  desire  to  reduce  the  stock  of 
the  company  to  an  amount  which  will  repre- 
sent the  fair  value  of  the  assets  and  will  dis- 
tribute that  stock  among  themselves  in  pro- 
portion to  their  debts  and  take  the  stock  in 
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payment  of  their  debts,  another  situation  will 
have  be^  presented. 

[8]  I  am  convinced  that  the  present  plan 
does  not  come  within  the  sixty-ninth  section, 
and  will  decline  to  direct  an  order  discharging 
the  receiver  and  reinvesting  the  corporation 
with  its  privileges  and  franchises. 

A  receiver  has  been  appointed  and  has  heea 
continuing  the  business  for  a  considerable 
tlma  It  ought  to  be  sold  as  a  going  concern. 
It  should  be  sold  at  once.  The  receiver  is  di- 
rected to  ai^ly  for  and  obtain  an  order  di- 
recting him  to  8^1  within  two  weeks  and  to 
bring  on  a  motion  to  confirm  the  sale  imme- 
diately thereafter. 

Settle  order  within  one  day. 

<8S  N.  J.  Bq,  283) 

0.  P.  FARMDK  COAIi  &  STJPPIiT  CO.  et  al. 

V.  ALBKIGHT  et  al.    (No.  44/75&.) 

<Ooart  of  Ohanceiy  of  New  Jersey.     Jui^e  24, 
1W8.) 

1.  IlTTEBPLKADKB  «S»ie— EQinTT. 

In  suit  in  equity  to  settle  rival  claims  to 
proceeds  of  insurance  policy,  it  is  unnecessary 
TOT  the  insurance  company  to  file  bill  of  inter- 
pleader, where  the  company  was  already  a  pai^ 
ty  to  the  suit,  although  one  of  rival  dalmants 
had  not  filed  answer,  the  company  having  right 
to  protect  itself  from  suit  by  such  claimant 
by  petitioning  court  to  restrain  such  actiML 

2.  GoSTa  $=>79— Imsubanck  Compakt— Ao- 
TiOR  TO  Setixk  Rival  Qlaihs  to  Poliot 
Pboceeob. 

Where  an  insurance  company  was  made  a 
party  to  a  suit  to  settle  rival  claims  to  pro- 
ceeds of  an  insurance  policy,  it  is  entitled  to 
costs,  having  been  made  a  party,  and  required  to 
appear  and  answer  through  no  default  on  its 
part 

Action  by  the  O.  P.  Fanner  Coal  &  Sup- 
ply Cbmipany  and  others  against  Mayme  H. 
Albright  and  others,  in  which  defendant  New 
Tork  Life  Insurance  Company  Interpleads  by 
cross-bill  or  counterclaim.  Motion  made  to 
strike  out  cross-bill  or  counterclaim.  Cross- 
bill permitted  to  stand. 

The  bill  disclosed  this  state  of  facts:  The 
complainant  O.  P.  Farmer  Coal  &  Supply 
Company  issued  an  attachment  ont  of  the 
Monmouth  circuit  against  A.  Fred  Albright, 
and  levied  upon  a  policy,  on  his  life,  payable 
to  his  wife,  Mayme  H.  Albright,  Issued  by 
the  defendant  New  Tortc  life  Insurance  Com- 
I)any.  nie  complainant  Leon  R.  Taylor  was 
appointed  auditor,  and  upon  his  report  judg- 
ment was  entered  In  the  action.  The  assured 
is  now  deceased,  and  his  widow  lays  claim 
to  the  Insurance.  The  contract  of  insurance 
was  made  In  the  state  of  New  Tork,  and  its 
laws  subject  life  insurance  to  the  daims  of 
creditors.  The  Insurance  company  has  re- 
fused to  make  payment  because  of  the  uncer- 
tainty of  the  rights  of  the  rival  claimants. 
The  prayer  Is  that  the  money  be  ordered  paid 


Into  court  upon  delivering  up  of  the  policy, 
and  that  the  proceeds  be  applied  to  the  pay- 
ment of  the  complainant's  Judgment  Mayme 
H.  Albright,  the  beneficiary,  Is  made  a  party 
defendant,  and  has  answered,  contesting  the 
complainants'  right  and  Joining  In  the  prayer 
that  the  moneys  be  paid  Into  court  The  New 
Tork  Life  Insurance  Company,  in  its  answer, 
assumes  a  neutral  position  towards  the  par- 
ties,  and  by  cross-bill  or  counterclaim  inter- 
pleads, and  has  paid  the  insurance  money 
into  court  Motion  is  made  to  strike  out  the 
cross-biU  or  counterdalnu 

Kellogg  &  Chance,  of  Jersey  City,  for 
complainants.  Durand,  Ivlns  &  Carton,  of 
Asbury  Park,  for  defendant  Albright  Dick- 
inson A  Bodlne,  of  Trenton,  for  defendant 
New  York  tite  Ins.  Go. 

BAGELS,  y.  O.  (after  stating  the  facts  as 
above).  [1]  This  bill  is  in  aid  of  proceedings 
at  law,  and  In  effect  Is  In  the  nature  of  a 
bill  of  Interpleader  to  settle  rival  claims  to 
a  fund.  All  parties  in  interest  are  Joined  In 
the  suit-  and  In  the  drcnmstances  a  cross- 
bill of  interpleader  was  unnecessary  for  the 
protection  of  the  stakeholder.  It  is  not  neces- 
sary to  file  a  bill  of  interpleader  where  the 
holder  of  a  fond  is  already  a  party  to  a  suit 
In  equity,  brought  by  one  claimant  against 
the  other,  to  settle  the  right  to  the  fund  in 
his  hands.  Barbour's  Chancery  Practice  (2d 
Ed.)  VOL  2.  p.  120;  Daniel's  Chancery  Prac- 
tice (eth  Ed.)  p.  1667;  23  Cyc.  p.  6;  Lane  v. 
New  Tork  Life  Insurance  Co.,  66  Hnn,  92,  9 
N.  T.  SuK>.  62.  A  point  is  made  of  the  fact 
that  at  the  time  the  cross-bill  was  filed  the 
defendant  Mayme  H.  Albright  had  not  filed 
her  answer  submitting  her  dalm  to  the  Juris- 
diction of  the  court,  and  that  as  the  cause 
then  stood,  it  afforded  no  protection  to  the 
insurance  company  as  against  her  possible 
snlt  at  law  upon  the  policy,  nils  ia  inad- 
missible, for  the  reason  that  the  court  would 
have  restrained  her  from  sudi  proceedings, 
upon  the  filing  of  a  petition  in  the  cause. 
Badeau  v.  Rogers,  2  Paige  (N.  T.)  209. 

[2]  The  cross-bill  will  be  permitted  to  stand 
as  an  answer  and  as  a  petition  tixr  permlasioa 
to  pay  the  money  into  court,  and  to  be  dis- 
charged. Sudi  is  the  practice  that  should 
have  been  followed.  A  decree  may  be  en- 
tered, as  moved,  that  the  policy  be  surrender- 
ed, and  the  compcmy  be  absolved  from  fur- 
ther liability  thereon,  and  that  it  be  dis- 
missed from  the  suit  As  the  defendant  waa 
brought  into  court  and  required  to  answor, 
not  because  of  any  default  on  its  part,  it  la 
entitled  to  Its  costs.  A  counsel  fee  of  |60 
will  be  allowed  out  of  the  fund,  to  be  taxed 
as  part  of  the  costs,  and  to  be  evoituaUy  re- 
stored by  the  unsuccessful  party. 
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PENNSYLVANIA   00.   POE   INSDBANOB 

ON  UVES  &  GBANTINO  ANNUITIBB 

y.  RILBZ  et  aL    (No.  42/22.) 

(Goart  of  Chanoet7  of  New  Jenqr.    7a!7  8» 
MIS.) 

1.  WlLU  4=>705— DnCONSTBATITC  LEQAOT. 

A  beqaest  of  $1,000  -out  of  the  sale  of  a 
house  of  testator  in  tmst  for  education  of  lega- 
tee is  a  demonstratiye  legacy. 

2.  Wills  *=»754— Spkcific  Legacy. 

Will  directing  that  tnoney  coming  to  estate 
from  pnrdiase>money  mortgage  be  hdd  in  trust, 
and  income  divided  among  children  named, 
creates  a  specific  legacy. 
B.  Wills  ®=>767— DEMonsiSATiyK  Lxoaot— 
Adxkftion. 

A  demonstratiTe  legacy,  to  be  paid  ont  of 
the  proceeds  of  sale  of  noose,  does  not  necessa- 
rily fail  by  disposition  of  house  in  testator's  life- 
time, but  assumes  the  status  of  a  general  legacy, 
payable  out  of  other  personal  property,  or,  u 
properly  charged,  out  of  x«al  estate. 
4.  WnXfl   €s>771— DBMOIiaiBATIVK    Lbsaot— 

Adkkftion— Bnxoi. 
Where  the  property  to  ray  a  demonstratiye 
lega<7  had  been  sold,  and  the  only  other  prop- 
erty had  been  speclfioUly  disposed  of  by  the  wiu, 
the  demonstratiye  legacy,  though  considered  as  a 
general  legacy,  must  fail. 
B,  Wills  «=>e84(7)  —  Trust  E*nHi>— Bequsbi 

TO  Class— l^iuB  of  DiSTBiBunon. 
Where  will  bequeaths  income  of  trust  fund 
to  be  divided  equally  among  two  life  beneficia- 
ries, principal  to  be  divided  after  "their  death" 
among  reveriionary  legatees,  on  death  of  one 
life  beneficiary  after  death  of  testatrix,  one-half 
of  the  fund  is  distributable. 
6l  Wills  «=s628  —  Our  to  Class— Pbbsump- 

MOW. 

Where  a  gift  is  to  several  persons  by  name, 
a  presumption  arises  that  the  persons  are  to 
take  in  their  individual  and  not  in  their  collec- 
tive  capacity,  thoogli  persons  named  cwistitute 
adassL 
7.  Wills  «s>634(14)  —  Ykstcd  BaxATB— Ba- 

XAINDKB. 

Dnder  will  giving  income  of  fund  to  two  life 
beneficiaries,  principid  to  be  divided  after  their 
death  to  named  class  of  persons  "or  the  surviv- 
ors or  heirs  of  them,"  and  after  death  of  testa- 
trix one  life  beneficiary  and  one  reversionary 
legatee  dies,  the  quoted  words  cannot  be  given 
a  force  sufficient  to  prevent  the  bequest  from 
being  vested  at  death  of  testatrix,  so  that  share 
of  deceased  reversionary  legatee  would  be  pay- 
able to  his  estate. 

BiU  In  equity  by  the  Pennsylvaiila  Com- 
paoy  for  Insurance  on  Idves  and  Granting 
Annuities,  trustee  under  the  will  of  Flstta 
Alsifelt,  deceased,  against  Maz7  Riley  and 
others,  tat  constructloii  of  a  will.  Will  con- 
■trued. 

Martin  Y.  Bergen,  of  Camden,  toe  com- 
plainant 0.  U  Cole,  of  Atlantic  City,  for 
defendants  Mary  Blley  and  others.  Edwin 
V.  Crane,  of  Camden,  for  defendant  Theresa 
Rll^. 

LEAMINO,  y.  Oi  By  this  salt  eomplain- 
ants  seek  jndldal  constmctlon  of  the  will  of 
Fletta  Alsfelt,  deceased. 

The  prpvislons  of  the  will,  construction  of 
which  is  herein  sougfbt,  ^re  as  follows: 

"6.  I  direct  that  out  of  the  proceeds  of  the 
of  my  houses  or  other  property,  one  then- 


sand  dollars  shall  be  set  apart  and  held  in  tmst 
by  my  executor,  for  the  edacatlMi  of  Bobert 
Lewis  Read,  child  of  my  granddaaghtw,  Mrs. 
Florence  8.  Read,  nte  Ruey,  and  in  case  of  his 
death,  the  said  sum  shall  be  divided  equally  be- 
tween my  grandchildren,  Frank  A.  Ri^ey,  Mary 
Riley,  Joseph  H.  Blley,  Bobert  Biley,  Fletta 
J.  Alsfelt,  Knight  AUelt,  Bobert  AJisfelt  and 
Bachel  Alsfelt.*^ 

"7.  I  direct  that  the  twenty-six  thousand  dol- 
lars coming  to  my  estate  from  the  sale  of  the 
Norwood  shall  be  held  in  trust  by  my  executor, 
and  the  income  therefrom  shall  be  divided  eQoal- 
ly  between  my  children,  Mrs.  Mary  Biley  and 
Mr.  William  H.  Alsfelt,  during  their  lifetime; 
an'd  after  their  death,  the  principal  shall  b«  di- 
vided equally  between  my  granddiUdren  Frank 
S.  Riley,  Bobert  Biley,  Joseph  H.  Biley,  Mary 
Riley,  Fietta  J.  Alsfdt,  Knight  Alsfelt,  Bobert 
Alsfelt  and  Bachel  Alsfdt  and  Bobert  Lewis 
Read,  son  of  Florence  8.  Bead,  nte  Riley,  or 
the  survivors  or  heirs  of  them." 

At  the  death  of  testatrix  she  had  dltqposed 
of  the  house  referred  to  In  the  sixth  item  of 
the  will,  above  quoted,  and  had  no  other  prop- 
erty which  could  be  sold  for  or  applied  to 
the  purpose  named,  exc^t  '92tf,00(>;  that 
money  was  the  proceeds  of  a  purchase-money 
mortgage  of  |26,00O  on  the  Norwood,  which 
mortgage  represented  the  $26,000  referred  to 
In  the  seventh  Item  of  the  wlU  above  quoted; 
the  mortgage  had  recoatly  beat  paid,  and 
the  money  was  intact  at  the  time  of  the  death 
of  testatrix.  All  other  property  of  testatrix 
and  also  $2,000  of  the  proceeds  of  the  $26,- 
000  mortgage  has  since  been  used  by  the  exec- 
utors to  pay  debts  of  testatrix. 

[1-4]  The  first  Inquiry  relates  to  the  status 
of  the  bequest  In  the  sixth  Item  of  the  will. 

This  bequest  Is  a  demonstratiTe  legacy. 
The  circumstance  that  testatrix  at  her  death 
did  not  own  the  prcverty  out  of  which  she 
directed  the  bequest  to  be  paid  Is  not  alme 
operative  to  wholly  defeat  the  bequest.  A 
demonstrative  legacy,  so  drcumstanoed,  as- 
sumes the  status  of  a  general  legacy,  and 
should  be  paid  from  other  personal  assets 
of  a  testator,  and.  If  properly  charged,  from 
testator's  real  estate.  But,  as  already  stated, 
no  other  assets  of  testatrix  existed,  except 
the  proceeds  of  the  Norwood  mortgage,  and 
that  mortgage  was  spedflcally  disposed  of  by 
the  seventh  item  of  the  will.  The  trust  be- 
quest of  the  Norwood  mortgage  is  a  specific 
legacy ;  this  Is  fully  disclosed  by  the  author- 
ities collected  In  Mecum  v.  Stoughton,  81  N. 
J.  Bq.  319,  86  Atl.  02,  and  Keams  v.  Kearas, 
77  N.  J.  Eq.  453,  76  Atl.  1042,  140  Am.  St 
Bep.  570;  and  the  $26,000  representing  its 
proceeds  has  been  Identified  in  a  manner 
that  clearly  subjects  the  proceeds  to  the  op- 
eration of  the  bequest  As  general  legacies 
must  abate  before  spedflc  legacies,  it  neces- 
sarily follows  that  the  demonstrative  legacy 
of  the  sixth  item  of  the  will  falls.  Johnson 
y.  Conover,  64  N.  J.  Eq.  333,  35  Atl.  291; 
TicheiMr  T.  Tidienor,  41  N.  J.  Eq.  39,  2  Atl. 
77a 

[6]  Doubts  touching  the  seyentii  item  at 
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the  will  have  arisen  by  reason  of  tbe  foUow- 
iDg  circumstances: 

At  the  death  of  testatrix  all  the  persons 
named  In  the  seventh  Item  of  the  will  were 
alive.  Bobert  Riley,  one  of  the  reversionary 
legatees,  died  October  4,  1912,  intestate  and 
wlthont  Issue.  William  H.  Alsfelt,  one  of 
the  life  beneSdarles,  died  August  1,  1916. 
Mary  Riley,  the  remaining  life  beneficiary, 
and  all  the  reversionary  legatees,  except  Rob- 
ert Riley,  are  still  alive.  Instructions  are 
now  sought  as  to  whether  any  part  of  the 
corpus  of  the  trust  fund  became  distributable 
at  the  death  of  William  H.  Alsfelt,  and.  If  so, 
what  disposition  is  to  be  made  of  It 

At  the  death  of  William  H.  Alsfelt  one-half 
of  the  corpus  of  the  trust  fand  became  dis- 
tributable. It  has  been  uniformly  so  held  in 
this  state  in  construing  similar  language  In 
all  cases  In  which  no  other  imrt  of  the  will 
manifests  a  contrary  intent  Woolston  v. 
Beck,  34  N.  J.  Bq.  74;  Stoutenburgh  v.  Moore, 
87  N.  J.  Eq.  63,  affirmed  88  N.  J.  Eq.  281; 
Collins  V.  WardeU,  66  N.  J.  Eq.  366,  64  Atl. 
417;  Merrlam  t.  Dunham,  62  N.  J.  Eq.  567, 
60  AQ.  236.  In  KeUog  v.  Burnett  74  N.  J. 
Eq.  304,  69  Atl.  196,  the  words  "after  the  de- 
cease of  my  said  two  chlldreki"  were  held  to 
mean  after  the  decease  of  both;  but  that  con- 
struction was  there  made  necessary  because 
of  a  reversion  to  a  class  which  could  not  bo 
ascertained  until  the  death  of  both  life  ten- 
ants. It  was,  however,  there  recognised  con- 
sistently with  tbe  cases  above  dted,  that  the 
direction  for  equal  division  of  Income  be- 
tween the  life  tenants  is  inconsistent  with  a 
right  in  the  Income  In  the  nature  of  a  Joint 
tenancy.  The  language  "during  their  life- 
time," as  used  In  tbe  seventh  item  of  the 
will  here  In  question,  most  accordingly  be 
understood  to  mean  during  their  lifetime  re- 
spectively. It  follows  that  at  the  death  of 
William  H.  Alsfelt  one-half  of  the  corpus 
of  tbe  tmst  fond  became  distributable. 

But  for  the  concluding  words  of  the  sev- 
enth Item  of  the  will,  namely,  "or  the  sur- 
vivors or  heirs  of  ^em,"  little,  if  any,  doubt 
cpnld  be  entertained  touching  the  manner  of 
distribution  at  this  time  of  one-half  of  the 
corpus  of  the  trust  fund. 

[I]  The  direction  contained  in  the  will  Is 
to  "divide  equally  between"  the  persons  spe- 
dflcally  named.  All  the  persons  named  are 
grandchildren  of  testatrix,  except  one,  who 
is  a  great-grandchild;  the  enumeration  of 
persons  includes  aU  of  tbe  grandchildren  of 
testatrix  and  her  only  great-grandchild;  the 
several  grandchildren  named  are  the  cbildroi 
of  the  req)ectlve  life  '  tenants;  the  great- 
grandchild is  a  child  of  a  deceased  grand- 
daughter of  testatrix.  Where  a  gift  is  to 
several  persons  byname,  a  presumption  aris- 
es, in  the  absence  of  a  contrary  intent  appar- 
<«it  on  the  face  of  the  will,  that  the  persons 
named  are  to  take  In  their  individual,  and 
not  in  their  collective,  capacity,  even  though 
tbe  penMMis  named  constitute  a  class  or 


classes.  Dildine  y.  Dlldine,  32  N.  3.  Eq.  7S. 
It  follows  that  the  manner  of  distribution 
of  the  corpus  of  the  trust  fund  as  contem- 
plated by  the  will  is  per  capita,  as  distin- 
guished from  per  stirpes. 

[7]  It  also  seems  clear  that  In  the  absence 
of  the  concluding  words  of  the  bequest  al- 
ready referred  to,  the  reversionary  rights  of 
the  several  grandchildren  and  the  great- 
grandchild named  in  the  bequest  necessarily 
woold  be  regarded  as  vested  Interests  at  the 
death  of  testatrix,  as  pointed  ont  in  Security 
Trust  Co.  V.  Lovett  78  N.  J.  Bq.  445,  T9  Atl. 
616,  since  there  Is  to  be  found  in  the  several 
reversionary  legatees  at  the  death  of  the 
testatrix  a  present  right  of  future  enjoy- 
moit  and  that  right  of  future  enjoyment 
limited  only  on  an  event — the  death  of  a  life 
tenant — which  was  certain  to  happen,  and 
the  several  reversionary  legatees  capable  of 
taking  In  possession  at  any  time  either  of  the 
life  estates  should  be  sp«it;  it  Is  the  un- 
certainty of  tbe  right  of  enjoyment  and  not 
the  imcertalnty  of  actual  enjoyment,  which 
prevents  a  right  from  vesting,  and  ronders  it 
contingent  And  even  though  the  conduding 
words  of  the  bequest  should  be  understood 
as  creative  of  a  right  by  survivorship  In 
those  surviving  in  theevoitof  the  decease  of 
a  reversionary  legatee  before  the  period  for 
distribution,  the  interest  of  such  legatee 
would  be  regarded  as  a  vested  interest  sub- 
ject to  being  divested  by  death  before  tbe 
period  of  dlstributicm. 

Accordingly  it  ronains  to  consider  wheth- 
er tbe  words  "or  the  survivor  or  heirs  of 
them,"  as  used  at  the  conclusion  of  the  be- 
quest, are  found  to  be  restrlctlTe  of  the  gift 
in  such  manner  as  to  amtee  upon  the  sur- 
vivors or  upon  certain  heirs  a  right  to  the 
share  of  a  legatee  dying  before  the  period 
Cor  dlstrlbUtiOD.  As  hereinabove  stated, 
Bobert  Riley,  one  of  the  reversionary  lega- 
tees, died  intestate  and  without  issue,  after 
the  death  of  testatrix  and  before  the  death 
of  WiUlam  H.  Alsfelt  one  of  the  life  ten- 
ants whose  death  made  a  distribution  of 
one-half  of  the  corpus  necessary. 

It  will  be  conceded  that  the  force  to  be 
attributed  to  the  language  In  question  here 
is  difficult  of  ascertainment  Had  the  word 
"survivors"  been  used,  without  the  word 
"heirs,"  the  language  would  have  clearly  re- 
lated to  the  survivors  at  the  death  of  the 
life  tenant  and  Robert  thus  would  have 
been  excluded.  Stout  v.  Cook,  79  N.  J.  Eq. 
573,  676,  81  Aa  821.  But  the  words  "surviv- 
ors" and  "heirs,"  as  here  used,  appear  to  be 
wholly  irreconcilable,  unless  some  artificial 
or  restricted  meaning  shall  be  attributed  to 
the  words,  without  satisfactory  indication  of 
the  intention  of  testatrix  in  that  respect 
Testatrix  may  have  Intended  by  the  word 
"heirs"  to  refer  to  issue  or  descendants,  and 
in  that  manner  may  have  sought  to  provide 
that  In  the  event  of  the  death  of  a  residu- 
ary legatee,  without  Issue,  before  the  period 
for  distribution,  his  or  her  share  should  bv 
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paid  to  the  then  survivors;  but  tbnt  con- 
struction of  the  language  used  by  testatrix 
would  attribute  an  artificial  meaning  to  the 
word  "heirs,"  and  would  be  essentially  con- 
jectural, and  without  the  support  of  sub- 
stantial evidence  of  such  actual  intent  A 
construction  ftlvlnK  more  adherence  to  ac- 
cepted rules  of  construction  would  be  to  re- 
gard the  disjunctive  word  "or,"  before  the 
words  "burvlvors"'  and  "heirs,"  resi*ctivrfy, 
as  strictly  substltntlonary,  as  distinguished 
trom  tha  Copulative  word  "and,"  which  latter 
wordj,  when  so  used,  ordinarily  denotes  quali- 
ty or  duration  of  the  estate  to  be  taken,  and 
thus  impute  to  testatrix  an  intent  to  substi- 
tute as  objects  of  her  bounty  survivors  or 
heirs  for  one  dying  before  the  period  for  dis- 
tribution; but  that  construction  presents  the 
incongruity  of  two  substituted  and  antago- 
nistic classes  of  takers,  without  indication 
of  their  precedence,  except  such  as  might  be 
inferred  by  the  order  in  which  they  are 
named.  In  Re  St&nnard,  62  L.  J.  Ch.  355, 
48  h.  T.  Rep.  N.  S.  660,  with  somewhat  sim- 
ilar language  before  the  court  for  construc- 
tion the  view  was  adopted  that  force 
should  be  given  to  both  the  word  "suvlv- 
ors"  and  "heirs,"  and  that  this  could  not 
be  done  by  relating  the  gift  to  the  i>erlod  of 
death  of  the  life  tenant,  since  In  such  case 
the  substltutlpnary  word  "heirs"  would  be 
In  conflict  with  the  word  "survivors."  Ac- 
cordingly the  gift  was  held  to  relate  to  th6 
death  of  the  testator,  and  thus  be  to  those 
who  survived  the  testator,  and  to  the  heirs 
of  any  who  did  hot  survive  testator.  But  In 
the  will  now  under  consideration  the  direc- 
tion Is  for  distribution  to  specific  persons  at 
the  death  of  the  life  tenant  "or  the  surviv- 
ors or  heirs  of  them."  Perhaps  other  more 
or  less  reasonable  conjectures  could  be  in- 
dulged as 'to  the  possible  Intent  of  testatrix 
In  the  use  of  this  peculiar  and  almost  mean- 
ingless language  selected  by  her;  but  no 
suggestion  has  been  made  that  appears  to 
have  the  supiwrt  of  a  forceful  manifestation 
of  a  defined  intent  upon  her  part  In  such 
drcumstances  the  conclusion  appears  to  be 
Impelled  that  the  language  here  under  con- 
sideration cannot  be  properly  given  any  de- 
fined force  which  shall  be  operative  to  so  re- 
strict the  several  reversionary  gifts  that 
they  may  not  be  regarded  as  vested  in  right 
at  the  death  of  the  testatrix.  Accordingly 
the  share  of  Robert  Riley  will  be  paid  to  his 
administrator  for  the  benefit  of  Robert's  es- 
tate. 
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1.  Deeds  *=»208(1)—Deliveby— Evidence. 

Evidence  held  to  show  unconditional  delivery 
of  deed. 


2.  Deeds  ®=»208(1)  —  Delivebt  —  Taking 
Back  Mobtoaoe. 

That  grantor  took  back  a  mortgage  of  the 
premises  to  secure  performance  of  conditions  of 
grantee's  bond  is  practically  condusive  upon,  the 
qnestion  of  delivery  of  the  original  deed  by  gran- 
tor with  the  intention  to  convey  Immediately  and 
unconditionally. 

3.  Deeds  4=s179  —  Rkdeuvsbt  of  Deed  to 
Gban.tok. 

That  grantee,  returned  .his  unrecorded  deed 
to  grantor,  and  grantor  mortgaged  the  land  in 
his  own  name,  to  secnre  a  loan  from  a  third  per- 
son without  knowledge  ot  the  deed,  did  not  af- 
fect the  title,  as  between  the  original  grantor 
and  grantee. 

4.  Evidence  ®=»420(1)  —  Deeds  —  Paeol  Evi- 

PKNCB-^ONDinONS. 

Parol  evidence  is  not  admissible  to  show  that 
a  deed  actually  delivered  to  the  grantee  and 
absolute  on  its  face  shall  have  effect  only  upon 
the  performance  of  some  condition  or  the  hap- 
pening of  some  contingeney. 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court  Lincoln  County,  at  Law. 

Action  by  Melville  H.  Reed  against  J.  Bur- 
ton Reed.  Verdict  for  defendant,  and  the 
case  comes  up  on  plaintiff's  motion  and  ex- 
ceptions. Motion  sustained,  and  verdict  set 
aside. 

See,  also,  116  Me.  441,  89  AtL  181. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  HANSON,  PBII.BR0OK, 
DUNN,  and  MORRILL,  JJ. 

McGlUicuddy  &  Morey.  of  Lewiston,  and 
Call  M.  P.  Larrabee,  of  Wiscasset,  for  plain- 
tiff. A.  S.  Uttlefield,  of  BocUand,  for  de- 
fendant 

CORNISH,  O.  J.  This  Is  an  action  of  forci- 
ble entry  and  detainer  to  recover  possession 
of  certain  real  estate  In  Boothbay  Haibor. 
Hie  plaintiff  claims  to  derive  title  by  virtue 
of  a  wammty  deed,  dated  and  acknowledged 
September  4,  1907,  from  his  father,  Chai«nan 
N.  Reed,  to  Bessie  L.  Reed,  wife  of  the  plain- 
tiff, and  by  deed  from  Bessie  L.  Reed,  of  the 
same  date,  to  himself.  The  defendant  denies 
the  passing  of  the  title  from  Chapman  N.  Reed 
during  his  lifetime^  and  pleads  title  in  his 
three  brothers,  one  of  whom  Is  the  plaintiff, 
and  himself  as  tenants  in  common,  heirs  at 
law  of  their  father.  The  issue  is  the  e£Bca- 
cy  of  the  deed  fnxn  the  father  to  Bessie  L. 
Reed,  and  that  depends  upon  whether  or  not 
it  was  l^ally  delivered  by  the  grantor  to 
the  grantee.  If  it  was  legally  delivered  and 
title  passed,  then  the  plaintiff  should  recov- 
er; if  it  was  not  delivered,  then  the  plain- 
tiff f  alU. 

The  jury  having  rendered  a  verdict  in  ta- 
vor  of  the  defendant  the  case  is  before  the 
law  court  on  plaintiff's  motion  and  excep- 
tions. It  is  only  necessary  to  consider  the 
motion. 

[1]  It  appears  that  Chapman  N.  Reed,  with 
his  wife,  Sarah  A.  Reed,  at  the  time  the  deed 
was  made,  was  living  in  this  hdmestead, 
which  they  had  occupied  for  many  years.    He 
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was  then  a  man  72  or  73  years  of  age.  In 
order  to  provide  an  annual  Income  for  bim- 
B^  and  bis  wife,  be  arranged  to  convey  tbis 
property  to  his  son,  the  plaintiff,  then  living 
In  Cambridge,  Mass^  who,  in  consideration 
ct  tbe  conveyance^  agreed  to  pay  bis  father 
the  earn  of  $300  a  year  dnrlag  the  fiither's 
Ufe,  and  tbe  same  amonnt  to  bis  mother, 
shoald  she  survive  her  husband.  In  further- 
ance of  this  agreement  a  local  attorney  was 
aecnred,  who  drafted  tbe  warranty  deed  in 
question  from  Chapman  N.  Beed  to  Bessie  Ir. 
Beed,  the  plaintiff's  wife,  a  bond  from  Bessie 
and  the  plaintiff  to  Chapman  N.  Beed,  condi- 
tioned to  make  tbe  annual  payments,  a  mort- 
gage to  Chapman  N.  Beed,  signed  by  Bessie 
and  the  plaintiff,'  to  secure  tbe  jwrformance 
of  the  bond,  and  a  warranty  deed  from  Beth 
sle  to  the  plaintiff,  subject  to  tbe  mortgage. 
These  were  all  a  part  of  one  and  the  same 
transaction.  All  these  Instruments,  when 
prepared,  were  taken  by  the  attorney  to  tbe 
Beed  homestead,  where  all  the  parties  were, 
and  were  duly  executed  and  acknowledged 
in  bis  presence.  He  cannot  irasitlvely  testify 
that  they  were  delivered  by  the  respective 
grantors  to  tbe  respective  grantees,  nor  could 
be  be  expected  to  do  so  as  a  matter  of  dis- 
tinct recollection  after  a  lapse  of  10  years; 
but  be  left  them  at  the  bouse  with  the  par- 
ties Interested.  This  has  been  held  to  be 
some  evidence  of  delivery.  lowd  v.  Brldg- 
bam,  164  Mass.  113,  26  N.  E.  1004.  To  as- 
sume that  they  were  not  delivered  Is  to  con- 
clude that  all  tbe  labor  and  expense  connect- 
ed with  the  transaction  were  designedly  fu- 
tile. However,  the  plaintiff  and  his  wife, 
who  ore  the  (Wly  other  living  witnesses  to 
the  transa<$lon,  testify  that  all  tbe  instru- 
ments were  tmcondltlonaUy  delivered  at  the 
time  of  their  execution ;  the  deed  by  Chap- 
mas  to  Bessie,  and  tbe  'bond  and  mortgage 
by  Bessie  and  the  plaintiff  to  Chapman.  The 
deed  from  the  father  to  Bessie,  as  well  as  the 
deed  from  Bessie  to  the  plaintiff,  were  car- 
ried by  tbe  plaintiff  to  bis  home  in  Massa- 
chusetts. None  of  tbe  documents  was  record- 
ed until  after  tbe  father's  death,  which  was 
In  deference  to  the  wishes  of  the  parents. 
Tbe  plaintiff  made  various  payments  under 
the  bond;  the  exact  amount  being  somewhat 
In  controversy.  Sarah  A.  Beed  died  In  £^b- 
ruary,  180S,  and  Chapman  N.  Reed  In  Febru- 
ary, 1913. 

[2]  If  further  proof  of  the  completed  de- 
livery of  tbe  deed  is  needed.  In  addition  to 
tbe  uncontradicted  testimony  of  tbe  plaintiff 
and  his  wife,  and  the  inherent  reasonable- 
ness of  the  transaction,  it  is  to  be  found  in 
the  concurrent  acts  of  the  parties  which  rec- 
ognized a  transfer  of  tbe  title.  The  father's 
intention  to  convey  immediately  and  uncon- 
ditionally is  shown  by  tbe  fact  that  he  took 
back  a  mortgage  of  the  same  premises  to  se- 
cure the  performance  of  the  conditions  of 
the  bond.  This  Is  practically  conclusive  up- 
on the  question  of  delivery  of  the  original 


deed,  and  Is  so  held  by  the  courts.  Creedea 
V.  Mahoney,  103  Mass.  402,  79  N.  B.  776; 
BlackweU  v.  Blackwell,  196  Mass.  186,  81  N. 
E.  910,  12  Ann.  Cas.  1070.  If  no  tiUe  bad 
passed  to  the  grantee  under  the  deed,  the 
grantee  bad  nothing  which  she  could  convey 
to  tbe  grantor  In  mortgage,  and  tbe  grantor 
knew  it  The  validity  of  the  mortgage  was 
based  oo  tbe  validity  of  tbe  deed. 

Moreover,  we  have  tbe  written  and  unan- 
swerable admission  of  Chapman  N.  Beed 
himself,  made  3  months  after  the  convey- 
ance; In  December,  1907,  the  plaintiff  ap- 
plied to  148  father  for  assistance  In  raising 
$1,000.  Under  date  of  December  27,  1907, 
tbe  father  replied: 

"I  got  your  letter  last  night.  I  am  sorry  to 
hear  that  yoa  have  had  such  hard  luck.  I  wfll 
help  you  out  if  I  can.  But  as  It  stands  I  can't 
do  a  thing.  You  have  a  deed  (or  Bessie  has) 
of  this  place,  and  in  one  sense  the  place  is 
yoar^ ;  while  you  carry  out  the  agreemeat  (that 
18.  the  bond),  I  can't  do  a  thing  with  it  If  I 
should  go  to  put  a  mortgage  on  It,  the  question 
would  be  asked:  Is  it  dear  of  all  incumbrances. 
Xou  see  that  it  would  not  be  while  you  have  a 
deed  of  it  Now,  you  send  me  the  deed.  None 
of  the  papers  have  been  put  on  record.  Thm 
everything  will  stand  the  same  a*  if  nothing 
had  been  done.  Then  I  can  answer  any  ques- 
tions that  may  be  asked  with  a  dear  oonsciencsk 
Then  I  will  see  what  I  can  dow    •    •    •  " 

Acting  upon  this  suggestion,  the  deed  was 
returned  by  tbe  plaintiff  to  his  father,  who 
thereupon  placed  a  mortgage  for  $1,000  upon 
the  premises  with  the  Boothbay  Savings 
Bank,  in  the  father's  name,  tbe  bank  sup- 
posing that  be  was  still  tbe  legal  owner,  axid 
tbe  money  was  turned  over  to  tbe  plaintiff 
by  bis  father.  Subsequently  the  plalntUF 
met  some  of  the  Interest  payments  on  thla 
mortgage,  and  also  paid  a  portion  of  tbe  prin- 
cipal, ceasing  payment  on  advice  of  counsel 
after  tbe  question  of  title  bad  been  raised. 
Tbe  father  bad  received  nothing  from  the 
bank,  and  paid  nothing  to  the  bank,  and  as 
between  father  and  son  it  was  as  if  tbe  bank 
mortgage  bad  been  placed  upon  the  son's 
property,  while  as^  between  the  father,  son, 
and  the  bank  the  mortgage  bad  been  placed 
upon  the  father's  property.  It  was  a  matter 
of  pride  with  tbe  old  folks,  and  naturally  sa 

[3]  This  transaction,  however,  had  no  legal 
effect  as  between  Chapman  N.  Reed  and 
Bessie  L.  Beed,  or  the  plaintiff,  upon  the  de- 
livery of  the  deed  of  September  4,  1907,  or 
the  passing  of  the  title  thereunder.  That 
deed  not  having  been  placed  on  record,  and 
the  holder  of  the  $1,000  mortgage  having 
neither  actual  nor  constructive  notice  of  Its 
existence,  the  bank's  title  under  tbe  mort- 
gage would  be  good  as  against  both  Bessie 
and  the  plaintiff;  but  as  between  the  father 
and  them  his  deed  had  been  delivered  beyond 
recall,  and  the  son  held  tbe  title,  subject  to 
the  mortgage  for  support. 

It  is  needless  to  discuss  the  evidence  far- 
ther. The  fact  of  unconditional  delivery  is 
completely  established.  No  other  I  if  erence 
can  reasonably  be  drawn  from  tbe  testimony 
and  circumstances.     Bacb.  was  tbe  concin- 
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slon  reached  by  tills  coaft  when  the  case 
was  first  here.  Reed  t.  Reed,  113  Me,  S22, 
95  Atl.  211.  At  itisi  prtns  the  preaidixig  jus- 
tice bad  directed  a  verdict  for  the  pkdntlfl, 
and  the  case  was  taken  to  the  law  court  upon 
ezceptians  to  that  mllng,  and  also  upon  a 
motion  for  new  trial  on  the  gioond  of  newly 
discovered  evidence.  Regarding  the  direction 
of  the  verdict  the  court  said: 

"We  shall  not  discuss  the  evidence.  We  need 
only  to  say  that  a  careful  study  of  it  leads  us 
to  the  conclusion  that  a  verdict  based  on  nonde- 
livery of  the  deed  could,  not  be  sustained.  The 
exceptions  must  therefore  be  overruled." 

The  motion  for  new  trial  on  the  ground  of 
newly  discovered  etvldence  was  granted.  At 
the  second  trial,  which  included  the  intro- 
duction of  the  newly  discovered  evidence,  a 
verdict  was  rendered  by  the  jury  in  favor  of 
the  plaintiff;  but  this  verdict  Was  set  aside 
on  exceptions,  because  under  the  pleadings 
the  defendant  was  not  given  the  right  to 
open  andolose.  Reed  ▼.  Reed,  115  Me.  441,  99 
Atl.  181.  The  merits  of  the  controversy  on 
the  delivery  of  the  deed  were  not  considered. 
At  this  third  trial  it  is  the  opinion  of  the 
court  that  the  plaintiff's  claim  is  completely 
established,  as  was  found  by  the  law  court 
after  the  first  trial,  and  as  was  found  by  the 
Jury  at  the  second  trial.  True,  the  defendant 
seeks  to  have  us  infer  from  certain  statements 
of  the  plalntlflT  in  testimony  given  in  Massa- 
chusetts, and  In  cross-examination  at  the 
trials  in  this  state,  that  some  condition  was 
attached  to  the  delivery  and  that  title  did 
not  vest.  .  Such  an  inference  Is  not  fairly  de- 
dudble  from  the  evidence.  The  plaintiff  evi- 
dently had  in  mind  the  conditions  named  in 
the  bond,  and  knew  that  the  title  was  not  in- 
defeasible while  those  conditions  remained 
unperformed.  It  was  precisely  the  same 
idea  that  the  father  entertained,  when  in  his 
letter  already  quoted  be  said: 

"Ton  have  a  deed  (or  Bessie  has)  of  tliis 
place,  and  in  one  sense  the  place  is  yours; 
while  yoq  carry  out  the  apeement  (that  is,  the 
bond),  I  can't  do  a  thlBg  with  it" 

Both  father  and  son  were  correct  in 
their  views.  The  rights  of  the  father  in  the 
place  rested  upon  the  bond  secured  by  the 
mortgage,  and  not  upon  an  undelivered  deed, 
or  a  deed  condltioaally  delivered,  and  that 
was  what  was  Intended  by  the  son's  testi- 
mony. Carefully  analyzed,  the  testimony  Is 
not  contradictory,  and  therefore  the  newly 
discovered  evidence  detracts  in  no  wise  from 
the  strength  of  the  plaintUTs  claim.  This 
deed  having  been  completely  and  unqualified- 
ly delivered  by  the  grantor  to  the  grantee, 
title  vested  ipso  facto  in  the  grantee. 

Some  confusion  seems  to  have  arisen  over 
the  use  of  the  term  "conditional  delivery," 
and  the  distinction  between  a  condition  af- 
fecting the  delivery  of  a  deed  and  an  at- 
tempted oral  condition  modifying  the  efficacy 
of  a  deed  once  delivered  by  the  grantor  to 
the  grantee  was  overlooked.  The  fonder  la 
recognized  in  law;   the  latter  Is  not  and 


should  not  be  recognized..  This,  dlstlnctioii- 
follows  from  the  indispensable  eloment  exist- 
ing'in  every  completed  delivery,  namely,  the 
absolute  relinquishment  on  the  part  of  the 
grantor  of  all  dominion  and  control  over  the 
Instrument.  There  cannot  be  a  Joint  control 
of  the  deed  by  the  grantor  and  the  grantee. 
Their  adverse  interests  forbid  it  It  most  be 
within  the  dominion  of  the  one  or  the  other, 
and  title  passes  or  does  not  pass, '  according 
as  the  deed  has'  or  has  not  been  actually  de- 
livered^ Once  delivered,  the  «nly  oondltiiHis 
affecting  the  vesting  of  the  grantee's  title 
must  be  expressed  in  the  instrument  itself. 

Of  coarse  many  cases  have  arisen  where  a 
deed  has  come  into  the  possession  of  the 
grantee  by  mistake,  or  for  a  special  purpose 
apart  from  delivery,  and  the  grantee  has  as- 
stimed  dominion  over  it,  either  without  au- 
thority or  in  violation  of  authority.  In  such 
cases  there  has  been  no  delivery  whatever, 
conditional  or  otherwise^  because  there  has 
t>een  no  Intention  on  the  part  of  the  grantor 
to  lose  the  right  of  control  over  it,  and  it 
has  not  come  into  tSte  possession  of  the  gran- 
tee as  a  conveyance  with  the  consoit  of  the 
grantor.  Illustrations  may  be  found  in  Chad- 
Wick  V.  Webber,  8  Oreenl.  (Me.)  141,  14  Am. 
Dec.  222;  Woodman  v.  Goolbroth,  7  Greenl. 
(Me.)  181 ;  Rhodes  v.  School  District.  30  Me. 
110;  Brown  v.  Brown,  66  Me.  816;  Joslin  v. 
Goddard,  187  Mass.  166,  72  N.  B.  948— the 
last  two  cases  being  dted  by  the  defendant. 
These  authorities  have  no  aK>llcatlon  here, 
because  here  the  grantor  bad  surrendered  all 
right  of  dominion,  and  the  grantee,  had  law- 
fully received  the  instrument  into  her  posses- 
sion, in  accordance  witb  the  intention  and  act 
of  the  grantor. 

Under  these  circumstances  this  case  falls 
within  the  well-settled  doctrine  that,  when  a 
deed  has  been  delivered  by  the  grantor  to  the 
grantee  with  the  intention  that  it  shall  take 
effect  as  his  deed,  it  takes  effect  In  exact 
accordance  with  the  expressed  terms  of  the 
deed,  and  it  cannot  be  shown,  by  parol  that 
it  was  to  take  effect  oi(ly  upon  the  perform- 
ance of  some  condition  or  the  happening. of 
some  event  not  expressed  therein.  -  A  condi- 
tion may  precede  delivery ;  but,  once  deliver- 
ed, no  conditions,  except  those  expressed  in 
the  deed,  can  postpone  the  vesting  of  the 
title.  In  this  we  have  made  no  reference  to 
the  cases  in  equity  where  a  deed  absolute  on 
its  fhce  is  held  to  be  a  mortgage.  They  con- 
cern the  nature  of  the  title  granted,  not  the 
vesting  or  nonvesting  of  any  title,  and  they 
have  no  bearing  upon  the  point  in  issue  here. 

In  Warren  v.  Miller,  88  Me.  108,  a  real  ac- 
tion, the  tenant  offered  to  prove  by  parol 
evidence  that,  when  the  deed  introduced  by 
the  demandant  was  made  and  delivered,  the 
deed  was  to  be  void  upon  the  fulfillm^it  by 
the  grantee  of  a  verbal  condition  subsequent. 
The  evldeoice  was  rejected  by  the  presiding 
Justice,  and  the  law  court  sustained  the  rul- 
ing. 

In  Hubbard  v.  Qreeley,  84  Me.  840,  24  AtL 
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798,  17  In  R.  A.  SU,  a  case  often  cited  in 
this  state,  the  court  said: 

"The  authorities  all  agree  that  a  deed  cannot 
be  delivered  directly  to  the  crantee  himself,  or 
to  bia  agent  at  attorneys,  to  be  held  as  an  es- 
crow; that,  if  such  a  dehvery  is  made,  the  law 
will  give  effect  to  Uie  deed  immediately,  and 
according  to  its  terms,  divested  of  all  oral  con- 
ditions. The  reason  is  obvious.  An  escrow  Is 
a  deed  delivered  to  a  stranger,  to  be  delivered 
by  him  to  the  grantee,  upon  the  performance  of 
some  condition,  or  the  happening  of  some  con- 
tingency, and  the  deed  takes  effect  only  upon 
the  second  delivery.  Till  then  the  title  remaina 
in  the  grantor.  And  if  the  delivery  ia  in  the 
first  instance  directly  to  the  grantee,  and  he 
retains  the  possession  of  it,  there  can  be  no  sec- 
ond delivery,  and  the  deed  must  take  effect  on 
account  of  the  first  delivery,  or  it  can  never 
take  effect  at  all.  And  if  it  takes  effect  at  all. 
it  must  be  aocordiiig  to  its  written  terms.  Oral 
conditions  cannot  be  annexed  to  it.  *  *  * 
And  it  is  perfectly  well  settled,  by  all  the  an- 
thorities,  ancient  and  modem,  that  an  attempt 
thus  to  deliver  &  deed  as  an  escrow  cannot  be 
saccessful;  that,  in  all  cases  where  such  de- 
liveries are  made,  th«  deeds  take  effect  imme- 
diately and  according  to  their  terms,  divested  of 
all  oral  conditions." 

It  should  be  fiirUier  said  that  oral  testl- 
moay  should  not  be  admitted  to  abrogate  the 
legal  effect  of  a  written  Instrument  once 
Intentionally  and  completely  dellveted  to  the 
grantee.  Otherwise  the  validity  of  the  trans- 
action would  depend  upon  the  recollection  and 
truthfulness  of  human  wltneases. 

"Thera  is  manifest  wisdom  in  the  old  rule, 
that  the  law  will  regard,  in  such  transactions, 
not  what  is  said,  but  what  is  done."  Ordinary 
of  N.  J.  T.  Thatdier,  41  N.  J.  Law,  403,  32  Am. 
Bep.  225. 

[4]  In  short,  delivery  of  a  deed  In  Its  legal 
sense  is  one  thing;  the  effect  of  the  deed 
after  delivery  is  another.  A  deed  does  not 
on  Its  face  prove  delivery;  tha:«fore  the 
eridenoe  of  the  fact  must  come  from  without 
But  the  effect  of  the  deed  after  delivery  is 
proved  on  its  face,  and  must  come  from  with- 
in. Par(A  evidence  la  not  admissible  to  show 
that  a  deed  actually  delivered  to  the  grantee 
and  absolute  on  Its  face  shall  have  effect  only 
upon  the  performance  of  some  condition  or 
the  happening  of  some  contingency.  This  U 
the  settled  law.  Mowry  v.  Heney,  86  GaL 
471,  26  Pac.  17;  Whitney  ▼.  Whitney,  10 
Idaho,  633,  80  Pac.  1117,  60  L.  R.  A.  572; 
Ha  worth  v.  Norris,  28  F\a.  763,  10  Sonth.  18; 
Berry  t.  Anderstm,  22  Ind.  86;  Lawton  v. 
Sager,  11  Barb.  (N.  Y.)  340;  Wipfler  v. 
Wipfler,  158  Mich.  18,  116  N.  W.  544,  16  U 
R.  A.  (N.  S.)  941,  with  extended  note;  8  R. 
C.  li.  1003.  This  has  been  and  still  Is  the  law 
of  this  state. 

We  have  discussed  the  subject  with  greater 
fullness  than  might  seem  necessary,  especial- 
ly In  view  of  the  fact  that  there  Is  no  evi- 
dence of  conditional  ddivery  of  any  sort, 
because  in  Reed  v.  Reed.  113  Me.  522,  524, 
95  AtL  211,  and  perhaps  In  Coombs  v.  Fes- 
senden,  114  Me.  347,  86  Atl.  242,  the  court 
used  language,  somewhat  in  the  nature  of 
dicta,  that  might  be  construed  as  approving 
the  rule  contended  for  by   the   defendant. 


Sncb  Is  not  the  law,  and  we  take  Che  flnt 
opportunity  to  correct  any  misapprehensloa 
that  may  have  arisen,  or  might  arise,  and  to 
reaffirm  the  doctrine  of  Hubbard  t.  Oreeley, 
84  Me.  840.  24  AtL  790,  17  L.  R.  A.  611,  supra, 
in  order  that  there  may  be  no  uncertainty  aa 
to  80  important  a  legal  principle,  affecting  as 
it  does  the  stability  ot  titles  to  real  estate. 

Motion  sustained. 

Verdict  set  aslda 


(U7  Me.  tm 
OITT  OF  BANGOR  ▼.  RIDIiBT. 

(Supreme  Judicial  Court  of  Maine.    July  8, 
19ia) 

1.  MuNiciPAi,  OoBPORATioirs  «=»256  —  Coir- 

TBA0T8    WITH    OmCEBS— VikI.IDITT. 

Under  Rev.  St.  c.  4,  |  43,  priAibiting  mem- 
ber of  city  government  to  be  interested  in  any 
contract  and  making  contracts  in  isolation  there- 
of void,  a  city  alderman,  who  famished  teams 
and  received  payment  for  services,  was  liable  to 
the  city  for  the  amonnt  so  received:  the  money 
having  been  i»aid  under  an  imphed  contract 
made  void  by  the  statute. 

2.  MtmiciPAi,  OoBPo&ATioNB  4=s>256— Right 
TO  Recoveb. 

Though  city;  received  services  of  teams  be- 
longing to  a  dty  alderman  and  the  payment 
therefor  to  him  was  equitable.  It  could  never- 
theless recover  such  money  in  an  equitable  ac- 
tion for  money  had  and  received,  since  Rev.  St. 
c.  4,  i  43,  prohibited  and  made  void  any  con- 
tract between  the  city  and  the  alderman. 

3.  MUNICIFAI,  GOBPOBATIONS  4=>247— Vai.id- 

rrr  of  Contbacts  —  Iixxoai.  Contbactb  — 

OOKFLKTBD  OONTBAOTB. 

A  party  dealing  with  a  municipality  can 
reap  no  advantage  nom  the  tact  that  his  illegal 
conduct  is  completed,  as  it  is  incumbent  upon  ev- 
ery one,  dealing  with  a  municipality,  to  discover 
its  authority  to  act,  or  to  assume  the  risk  upon 
failure  to  do  so,  and  deal  with  it  at  Us  peril. 

4.  Mtjnicipai.  Cobpobatiorb  $=3255  —  Con- 
tbacts WITH  Offioebs— Vaucditt. 

In  determining  city's  right  to  recover  from 
alderman  money  paid  him  undte  implied  contract 
for  services  of  teams,  which  was  prc^bited  by 
Rev.  St.  c.  4,  {  43,  the  fact  that  the  city  received 
full  value  for  the  money  paid,  and  no  harm  came 
to  the  pntdic,  was  immaterial. 

6.  MuiriOIFAI,  COBPOBATIONS  «=>231(1)— Coii- 
TBACTS— VAMorrY. 

Under  Rev.  St.  c.  4,  |  43,  making  void  all 
contracts  of  the  city  with  a  member  of  the  dty 
government,  a  contract  in  violation  thereof  ia 
void  on  the  part  of  the  city  as  well  as  the  offi- 
cer. • 

6.  Municipal  Oobpobatioiis  «e»231(1)— "Mu- 

hicifaiitt." 
In  construing  Rev.  St  c.  4,  i  43,  prohibiting 
contracta  between  dl7  governments  and  an  offi- 
cer thereof,  the  term  ''munidpality"  should  be 
regarded  as  limited  in  its  application  to  dties 
only. 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mtmid- 
pality.] 

Sing,  X,  dissenting. 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County,  at  Law. 

Action  by  the  City  of  Bangor  against  Fred 
O.  Ridley.  Case  reported.  Judgment  for 
plaintiff. 
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Argued  before  OORNISH,  O.  J.,  and 
SPBAR,  KING,  BIBD,  HANSON,  PHUr 
BROOE^  DUNN,  and  MOBSIIA  JJ. 

James  M.  GUlln,  Olty  Sol.,  of  Bangor,  for 
plaintiff.  George  K.  Thompson  and  Fellows 
&  Fellows,  all  of  Bangor,  for  defendant. 

SPBAR,  J.  This  case  comes  up  on  report 
The  record  shows  that  the  defendant,  Fred 
C.  Bldley,  was  an  alderman  In  the  city  of 
Bangor  for  the  municipal  year  of  1915,  that 
daring  the  year  he  famished  teams  and  driv- 
ers who  performed  certain  services  for  the 
dty,  that  he  received  payment  in  full  in  due 
course  of  business  for  the  services  rendered, 
and,  by  the  admission  of  the  plaintift,  "that 
the  d^  received  the  benefit  of  the  men  and 
teams  furnished  by  him  to  said  dty,  •  •  • 
and  that  the  prices  for  said  teams  and  men 
were  }nst  and  reasonable." 

Under  this  state  of  facts  the  plaintiff  dty 
has  brought  an  action  for  money  had  and  re- 
ceived, to  recover  back  from  tibe  defendant 
the  amount  it  had  paid  him  under  these  con- 
tracts, upon  the  ground  that  the  services 
were  rendered  in  contravention  of  the  stat- 
ute^ and  the  payments  therefor  were  ill^al. 

Revised  Statutes,  chapter  4,  section  43, 
reads  as  follows: 

"No  member  of  a  dty  government  shall  be  in- 
terested, directly  or  indirectly,  in  any  conlxact 
entered  into  b;  such  government  while  he  is  a 
member  thereof;  and  contracts  made  in  viola- 
tion thereof  are  void." 

[11  The  defendant  has  been  paid  by  the 
dty,  with  the  approval  of  the  department  of 
the  dty  government  authorized  to  approve 
and  pay  the  dty  bills.  The  Issue  is:  Has  he  a 
legal  right  to  keep  the  money  in  defense  of 
the  pending  suit?  We  think  the  test  of  this 
question  is  found  in  the  inquiry:  Had  he 
a  legal  rigbt,  in  any  form  of  action,  to  re- 
cover from  the  dty  for  his  services?  Apply- 
ing this  test,  we  are  unable  to  discover  any 
form  of  action  upon  wfaidi  the  defaidamt 
could  recover.  The  language  of  the  statute 
is  as  broad  as  language  can  make  it  "Any 
contract"  in  violation  of  the  statute  is  void. 
"Afljy  contract"  embraces  every  kind  of  con- 
tract, express  or  implied.  No  action  can  be 
maintained  on  a  void  contract.  Goodrich  v. 
Watervllle,  88  Me.  89,  83  AO.  669.  This  was 
an  action  to  recover  for  medical  attendance 
upon  a  pauper.  The  physician  rendering  the 
services  was  at  the  time  a  member  of  the 
common  councU  of  the'  dty  of  Watervllle. 
The  nature  of  his  omtract  of  enqdoyment 
was  predsely  like  that  of  the  defendant  in 
the  present  case;  each  contract  resting  upon 
an  implied  promise  to  pay  what  the  serv- 
ices were  reasonably  worth.  In  this  case  the 
Identical  statute  now  involved  was  under  con- 
sideration, upon  which  the  court  say: 

"And  the  statute  dted  dedares  that  all  such 
contracts  shall  be  void.  If  the  employment  of 
the  plaintiffs  did  not  create  such  a  contract, 
then,  of  course,  their  action  is  not  maintaina- 
ble ;  for  such  a  contract  is  the  cause  of  action, 
and  the  only  cause  of  action  dedared  on..   If  it 


did  create  such  a  contract,  it  was  one  in  which 
a  member  of  the  dty  government  was  directly 
interested,  and  for  that  reason  one  which  the 
statute  cited  dedares  shall  be  void;  *  •  * 
of  course,  no  action  can  be  maintained  upon  it" 

Therefore  the  defendant  could  not  have 
recovered,  for  his  services,  on  a  quantum 
meruit  as  this  form  of  action  Is  based  upon 
an  Implied  contract,  and  comes  within  the 
inhibitloD  of  the  statute. 

In  view  of  the  statute  now  under  consid- 
eration, there  is  another  controlling  reason 
why  the  defendant  should  be  made  liable  for 
the  money  received  for  his  services.  The 
statute  in  question  was  enacted  for  the  ex- 
press purpose  of  prohibiting  a  member  of 
the  dty  government  from  making  contracts 
with  the  dty.  But  If  he  can  influence  the 
dty  government,  of  wfaidi  he  is  a  member, 
either  as  a  matter  of  friendship  or  corrupt- 
ly, to  give  him  employment  upon  a  contract, 
express  or  Implied,  and  obtain  and  retain  his 
pay  for  its  execution,  then  both  he  and  the 
dty  government  can  evade  and  nullify  the 
effect  and  purpose  of  the  statute  with  im- 
punity. He  has  made  his  Illegal  contract 
He  may  have  Influenced  the  dty  govemmwt 
to  favor  him.  He  has  received  his  compen- 
sation for  executing  it  If  he  can  keep  the 
money,  the  statute  la  dead.  He  has  suc- 
ceeded by  indirectl<Hi. 

This  Interpretation  is  fully  sustained  in 
the  opinion  of  the  court  in  answer  to  ques- 
tions propounded  by  the  Govenior,  found  in 
108  Me.  on  page  562,  82  AU.  90, 'upon  the  con- 
struction of  a  statute  identical  in  meaning 
with  the  one  under  consideration  In  whidi 
the  court  say: 

"The  Legislature  mast  be  presumed  to  have 
had  in  contemplation  all  of  tiie  contracts  which 
might  have  been  made  by  the  different  state  of- 
ficers, and  to  have  enacted  the  statute  for  the 
purpose  of  removing  any  temptation  -  on  their 
part  to  bestow  redprocal  benefits  upon  eadi  oth- 
er, and  of  preventing  favoritism,  extravagance, 
and  fraudulent  collusion  among  them  under  any 
drcumstances  which  might  be  reasonably  antic- 
ipated as  likely  to  arise  under  different  state 
governments  in  the  years  to  follow." 

[2]  But  It  may  be  said  the  dty  govern- 
ment has  voluntarily  paid  blm  for  his  serv- 
ices, and,  as  such  payment  was  equitable, 
they  cannot  recover  it  bade  in  the  equitable 
action  of  money  had  and  cecelTod.  This 
reasootog  might  hold  good  in  cases  between 
individuals,  but  a  munldpallty  is  a  creature 
of  the  statute,  and  can  do  Just  what  the 
statute,  and  the  necessary  execution  of  the 
statute,  permits,  and  cannot  do  what  the 
statute  inhibits.  It  will  require  no  dtatlons 
to  show  that  the  officers  of  a  municipal 
government  cannot  contract  to  pay,  expend 
or  pay  out,  dty  funds  for  an  Illegal  purpose 
or  upon  an  Illegal  contract  It  Is  not  with- 
in the  scope  of  their  powers,  and  the  dty  In 
the  proper  form  of  action  can  recover  it 
back.  Otherwise  munldpalltles  might  be 
mulcted  to  the  verge  of  ruin  by  dishonest  or 
Incompetent    ofBdala.    If    having    Illegally 
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paid  the  money  out,  ttie  dty  cannot  recover 
It  back. 

I  [3]  A  party  dealing  with  a  municipality 
xn  reap  no  advantage  trota  the  fact  that 
bis  ill^^al  conduct  Is  completed,  as  It  la  In- 
cumboit  upon  every  one,  dealing  with  a  mu- 
nicipality, to  discover  Its  authority  to  act, 
or  to  assume  the  risk  upon  failure  so  t^  do, 
and '  deal  with  It  at  his  peril.  This  rule 
needs  no  citation  In  this  state,  but  In  Good- 
rich V.  WatervlUe,  88  Me.  39,  33  Atl.  659, 
dealing  with  this  very  statute,  the  rule  Is 
thus  tersely  expressed: 

"All  persona  acting  under  the  employm^t  of 
town  or  city  ofBcers  must  take  nobce  at  their 
peril  of  the  extent  of  tlie  auUiority  of  each  of* 
ficen." 

[4]  Nor  Is  the  fact  that  the  dty  received 
full  value  for  the  money  paid  out,  and  that 
no  harm  came  to  the  public,  the  test  Leeleur 
V.  Rumford,  118  Me.  817,  93  Atl.  838,  is  a 
case  in  wlildi  a  member  of  the  t>oard  of 
heiiJth  was  employed  by  the  board  to  attend 
a  case  of  smallpox.  In  this  case  no  statute 
expressly  forbade  such  employment;  but  the 
court  held  that  sudi  employment  was  pro- 
hibited by  the  spirit  of  the  law,  both  the  com- 
mon law  and  statute,  and  based  upon  the  rule 
of  sound  public  policy.  After  quoting  the 
statute  under  consideration,  and  the  statute 
relating  to  the  employment  of  persons  hold- 
ing places  of  trust  in  a  state  office,  the  court 
say: 

"Assuming,  as  we  Aoi  that  these  statutory 
prohibitions  do  not  directly  apply  to  a  member 
of  a  local  board  of  healtli,  yet  the  principles  on 
which  they  are  founded  are  quite  as  applicable 
to  a  contract  made  by  a  board  of  health  with  one 
of  its  own  members,  as  to  the  contracts  express- 
ly inhibited  in  these  statutes." 

It  is  further  said  (113  Me.  320,  93  AtL  839) : 

"The  test  is  not  whether  harm  to  the  public 
welfare  has  in  fact  resulted  from  the  contract, 
but  whether  its  tendency  is  that  such  harm  will 
result. 

"Applying  this  rule  to  die  contract  declared 
on,  and  testing  it  by  those  principles  which  con- 
stitute public  policy  as  recognized  by  the  com- 
mon law,  and  as  evidenced  by  the  trend  of  leg- 
islation and  judicial  decisions,  we  are  con- 
strained to  hold  that  the  contract  does  so  far 
contravene  public  policy  that  it  ought  not  to  be 
upheld  and  enforced  through  the  administration 
of  the  law." 

There  Is  a  dictum  at  the  end  of  this  opin- 
ion, suggesting  that  an  action  of  quantum 
meruit  might  be  sustained;  but  this  case  Is 
entirely  dlsttngulfOiable  from  the  case  at  bar, 
as  there  was  no  express  statutory  prohibition 
of  «mployment,  by  the  board  of  health,  of 
one  of  their  members,  and  It  may  be  that 
quantum  meruit  might  lie;  but  quantum 
meruit  Is  l>ased  upon  an  imi^ed  contract, 
whereby  it  is  held,  when  one  party  knowing- 
ly receives  the  services  of  another  party, 
and  the  conditions,  circumstances,  and  rela- 
tions are  such  that,  in  equity  and  good  con- 
science, be  ought  to  pay  for  such  services, 
then,  although  no  express  contract  exists,  the 
law  intervmes  and  implies  a  contract  that 


the  party  receiving  fhe  benefit  of  such  serv- 
ices shall  be  held  to  t»y  what  they  are  rea- 
sonably worth.  '  But  the  moment  this  obliga- 
tion comes  Into  being  by  impllcatloa  it  Is  an 
implied  contract,  and  falls  within  the  ban 
of  the  statute,  and  Is  made  void  thereby. 

[5, 1]  Finally,  it  should  be  noted  that  this 
statute  was  not  enacted  to  prohibit  the  con- 
tractor, alone  ;  with  equal  force  it  can  be  In- 
voked tx>  prohibit  the  city  govemmenit  from 
mahing  "any  Contract"  vrith  one  of  its  mem-< 
bers.  The  language  of  tlie  statute — any  con- 
tract entered  into — makes  such  a  contxact  as 
void  on  the  part  of  the  dty  government  as 
on  the  part  of  the  ccmtractlBg  member.  It 
makes  no  distinction.  The  contract  is  void 
on  both  sides.  This  language  was  undoubt- 
edly used  advisedly,  for,  from  common  knowl- 
edge. It  Is  well  known  that  there  is  a  g^reat 
temptation,  and  sometimes  a-  positive  inclina- 
tion, on  the  part  of  a  city  government,  to 
favor  one  of  Its  members.  The  statute,  there- 
fore, wisely  holds.  If  a  dty  government  un- 
dertakes to  transgress  its  {flaln  duty  in  this 
regard,  that  whatever  tbey  do  shall  be  re- 
garded as  vcdd.  It  would  therefore  appear 
that  the  implied  contract,  upon  wbldi  the 
dty  govenunent  paid  the  defendant  for  his 
services,  was  ultra  vires  on  their  part,  was 
illegal  on  his  part,  and  the  money  paid  Was 
without  authority,  was  In  violation  of  the 
dty's  legal  rights,  and  should  be  recovered 
back.  It  should  be  noted  that  the -statute 
here  Invoked  aud  construed  applies  in  Its 
terms  solely  to  dtles,  and  the  term  "munld- 
pallty,"  or  "munldpal,"  as  here  used,  diould 
be  regarded  as  limited  in  Its  application  to 
dtles  only. 

Judgment  for  plalntUC  for  $495.20,  and  In? 
terest  from  the  date  of  the  writ 

KINO,  J.,  does  not  concur. 


(M  Tt.  tW) 
DBTBTTB  v.  DBTBITCB. 

(Supreme  Court  of  Vermont.     Chittenden. 
Aprfl  12,  19ia) 

1.  Divorce  «=»327  —  Fobmon  Divoaoa  — Ju- 

BISDIcnON. 

In  suit  for  divorce  in  Vermont,  jnrisdictioB 
of  New  Tork  court,  which  annulled  former  mar- 
riage of  defendant,  was  open  to  inquiry. 

2.  DrvoBCK    9=»329  —  Fobbion    Ditobob  — 
FBa.uo. 

In  suit  for  divorce  in  Vermont,  Jurisdiction 
of  New  York  court,  which  annulled  former  mar- 
riage of  defendant,  can  be  collaterally  impeached 
only  for  fraud  extrinsic  to  the  matter  then  tried, 
and  neither  party  may  impeach 'it  foe  false  tes- 
timony then  givm. 

3.  DiVOBCB     «=>329  —  FOBBIOR     DiVOBOB  — 

Fbaud. 
Husband  had  no  Buch  interest  in  foreign  de- 
cree annulling  wife's  former  mairia^  as  enti- 
tled him  to  impeach  it  for  fraud  of  wife  and  her 
mother  in  procuring  it  by  falsely  stating  the 
wife's  age. 
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4.  Affeai.  Alto  Kbbob  •s»871(3)— Bmokd  — 
Btidkrcb. 
The  court  will  pay  no  Bttentlon  to  ezcejK 
dona  the  consideration  of  which  requires  exam- 
ination of  evidence  not  in  the  record. 

6k  DivoBCB  «=>286(4)  —  CusioDT  or  Oasxjt— 

COICPABAXIVB   FiTRKSS. 

Though  wife  was  guilty  of  intolerable  seyerl- 
t7i  such  fact  is  not  controlling  in  disposing  of 
cqstody  of  child,  where  hnsband  sought  ruling, 
in  effect,  that  child  was  illegitimate,  whidbi 
would  have  relieved  him  of  liability  for  her  sup- 
port 

Elxceptions  tram  Cblttendoi  CSonnty  Court; 
Fred  M.  Butler,  Judge. 

Suit  by  John  B.  Deyette  against  Eugenie 
Deyette^  wlier^  defendant  filed  a  cross-pe- 
tition. Decree  for  petitioner,  dismissing 
cross-petition,  but  awarding  custody  of  child 
to  croas-i)etltloner,  and  petitl(mer  excepts. 
AfBrmed  and  remanded. 

Argued  before  WATSON,  G  J,  and  HAS- 
Ba/rON,  POWBKS,  TAYLOR,  and  MIliES, 
JJ. 

V.  A.  Bullard  and  J.  J.  Enrigbt,  both  of 
Burlington,  for  petitioner.  A.  Il  Sbennan, 
of  Burlington,  for  petitiODee. 

WATSOK,  O.  J.  Tbe  petitioner,  John  B. 
Deyette,  filed  his  i>etltioD  for  a  ATorce,  and 
the  petiti(»ee,  Eugenie  Deyette,  filed  her 
cross-petition.  The  two  petition*  were  beard 
together.  A  bill  of  divorce  was  granted  the 
petitioner  for  intolerable  severity,  and  the 
cross-petition  was  dismissed.  The  care  and 
custody  of  the  minor  child  was  granted  to  the 
petitionee,  and  the  petitioner  was  ordered  to 
pay  $100' per  year  to  the  petitionee  toward 
the  care  and  support  of  the  child  until  she 
aihall  arrlte  at  the  age  of  16  years.  Tbe  case 
Is  here  on  the"  petitioner's  ezceptl(»is. 

It  appeared  that  the  petltloactee  had  previ- 
ously married  one  Borst  in  tbe  state  of  New 
York,  and  that  a  decree  of  annulment  of  that 
marriage  had  been  granted  by  a  New  Tork 
court,  on  the  ground  that  she  was  married  to 
him  prior  to,  and  had  not  lived  or  cohabited 
with  him  as  husband  and  wife  since  attain- 
ing, tbe  age  of  legal  consent  A  certified  copy 
of  the  record  of  those  proceedings  was  Intro- 
duced in  evidence,  and  is  made  a  part  of  the 
excepticMis.  It  seems  from  that  record  that, 
at  the  time  those  proceedings  were  instituted, 
all  tbe  parties  thereto  were  domiciled  in  tbe 
state  of  New  York,  and  no  dalm  is  here  made 
to  tbe  contrary.  The  record  shows  that  the 
process  was  persooally  served  upon  the  de- 
fendant BoTst  wltiiln  that  state.  It  therefore 
appears  that  the  New  York  court  bad  jnris- 
dlction  of  tbe  parties  and  of  the  subject- 
matter.  Borst  failed  to  appear  in  answer  to 
tbe  case,  and  was  wholly  In  default.  Those 
proceedings  were  brought,  and  tbe  decree 
therdn  rendered,  under  a  statute  of  that 
state  permitting  a  marriage  to  be  annulled 
when  contracted  by  a  party  of  less  than  18 
years  of  age,  provided  the  parties  did  not 


freely  odiablt  as  husband  and  wife  after 
such  party  had  attained  that  age. 
'  In  the  trial  of  the  present  case  the  petition- 
er sought  to  vitiate  the  New  York  decree,  on 
tbe  ground  of  fraud  in  its  procurement ;  and 
on  this  question  he  was  permitted  to  show, 
subject  to  exception,  that  Eugenie  and  her 
mother  there  testified  that  the  former  was 
bom  on  August  31,  1887,  when  in  fact  she 
was  bom  on  August  31,  1886;  tliat  In  fact 
she  was  18  years  of  age  on  August  31,  1904 ; 
that  she  was  married  to  Borst  in  the  preced- 
ing October,  and  continued  to  live  with  him 
as  hnsband  and  wife  until  tlie  summer  of 
1905,  and  consequently  they  thus  lived  to- 
gether for  nearly  a  year  after  she  attained 
the  age  of  legal  consent  The  iietitioner  con- 
tends that  the  New  York  decree  was  there- 
f(we  based  upon  fraud  respecting  an  essential 
fhct,  by  reason  of  whi<^  it  is  open  to  collat- 
eral attack,  and  la  Told. 

[1-3]  That  the  questicn  <rf  jurisdlctloD  of 
the  New  York  court  was  open  to  inquiry  is 
beyond  doubt  Domenchlnl's  Adm'r  v.  Hoo- 
sac  Tunnel  &  W.  B.  B.,  90  Vt  451,  98  Atl. 
962.  But  tbe  fraud  shown  did  not  go  to  the 
jurisdiction.  We  will  assume  that  such  a 
judgment  rendered  in  that  state  may  be  im- 
peached in  a  collateral  action,  for  fraud,  yet 
it  can  (mly  be  for  fraud  extrinsic  or  coUatw- 
ai  to  the  matter  tried  in  that  actloa;  It  can 
not  be  impeached  by  either  of  the  parties 
thereto,  by  reason  of  false  testimony  given  at 
the  time,  even  though  given  by  a  party.  Camp 
V.  Ward,  69  Vt  286v  87  AU.  747, 60  Am.  St  Bep. 
028 ;  French  v.  Raymond,  82  Y t  156,  72  Atl. 
324,  137  Am.  St  R^.  994.  It  is  said,  howev- 
er, that  the  petitioner  in  the  present  action 
is  a  stranger  to  the  foreign  decree,  and  there- 
fore be  may  Impeach  It  collaterally,  dtlng  In 
support  of  this  iMsition  Blondin  v.  Brooks, 
83  Vt  472,  76  Aa  184.  In  that  case  the 
fraud  was  as  to  the  domicile  of  the  plaintifl 
to  the  action  in  which  the  foreign  judgment 
was  rendered,  and  went  to  the  jurlsdlctiOD. 
Tbls  court  said  tbe  defoidants,  in  the  case 
of  Blondin  v.  Brooks,  were  strangers  to  it, 
and  that  strangers  can  impeach  a  judgment 
collaterally  "when  It  Is  for  their  Interest  to 
Impeach  it  at  all."  Granting,  though  not  de- 
ciding, that  a  stranger  to  a  judgment  may 
impeach  it  for  intrinsic  fraud,  if  it  be  for  his 
Interest  to  do  so,  bis  "interest"  must  be  such 
at  least,  as  concerns  him  in  the  collateral 
action  wliereln  the  impeachment  is  sought 
Otherwise  he  is  not  aggrieved.  In  Einnler 
V.  Klnnier,  46  N.  Y.  535,  6  Am.  Rep.  132,  the 
defendant  was  married  in  tlie  state  of  Mas- 
sachusetts to  one  Pomeroy.  After  living  to- 
gether there  for  some  years,  Pomeroy  went  to 
Chicago  to  procure  a  divorce  for  a  cause  not 
recognized  by  the  laws  of  Kossacbusetts,  and 
to  evade  the  laws  of  that  state.  The  defend- 
ant went  to  Chicago,  appeared  in  the  action, 
and  the  parties,  by  collusion,  procured  to  be 
entered  and  docketed  a  decree  of  absolute 
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divorce  Later  the  divorced  wife  married 
Ellmiler,  and  the  action  was  brought  by  him 
to  annul  the  marriage  on  the  ground  that  the 
former  marriage  of  the  defendant  was  In 
force,  and  her  divorce  from  Pomeroy  was 
void  In  the  state  of  New  York.  The  case 
stood  on  demurrer  to  the  complaint.  It  was 
held  that  the  Judgmmt  of  the  Illinois  court 
effectually  divorced  the  parties  to  It,  and 
their  marriage  was  no  longer  In  force  In  any 
legal  sense;  that  the  plalntlfl  In  the  New 
Tork  action  was  not  defrauded  or  Injured  by 
the  foreign  Judgment.    The  court  said: 

"The  plaintiff  was  entitled  to  marry  a  mar- 
riageable t>erson,  and  tliough  she  ma^  not  have 
been,  in  other  respect*,  all  he  anticipated  or 
all  tbaX  was  desirable,  yet  she  was  competent 
to  marry,  because  her  former  marriage  was  not 
then  in  force,  and,  being  competent,  it  is  of  no 
legal  consequence  to  the  plaintiff  bow  she  bo- 
came  po.  Cooceding  f  raod  as  alleged,  he  cannot 
avaU  himself  of  it." 

In  Ruger  t.  Heckel.  86  N.  T.  483,  it  was 
held  that  a  second  husband  of  a  divorced 
woman  could  not  maintain  an  action  to  have 
the  decree  divorcing  her  from  her  former 
husband  canceled  and  her  second  marriage 
declared  void,  cm  the  ground  that  the  proof 
upon  which  the  court  acted  In  granting  the 
divorce  was  ftibrlcated,  and  the  decree  of 
divorce  fraudulently  obtained. 

We  think  It  clear  that  the  petitioner  in  the 
present  action  has  no  such  Interest  in  the 
matter  of  the  foreign  Judgment  as  entitles 
him  to  Impeadi  it  on  the  ground  of  the  fraud 
shown.  The  wisdom  of  this  law  is  forcibly 
Drought  to  mind  by  the  drcnmstances  of  this 
case,  where  the  petitioner  is  attempting,  by 
such  impeachment,  to  render  his  marriage 
with  the  petitionee  void,  and  thereby  lllegiti- 
inatize  th^r  minor  daughter  of  tender  years, 
begotten  and  bom  in  lawful  wedlock,  the 
fruit  of  the  union.  The  law  would  be  lack- 
ing in  Justice  If  it  permitted  sudi  an  inhu- 
man undertaking  to  succeed. 

[4]  Several  exceptions  were  taken  by  the 
petitioner,  the  consideration  of  whlA  re- 
quires an  examination  of  evidence  not  before 
us  as  a  part  of  the  record.  To  such  excep- 
tions we  pay  no  attention.  Tho  Mil  of  excep- 
tions had  attached  to  it  what  is  stated  to  be 
exceptions  taken  by  the  petitioner  during  the 
progress  of  the  trial.  We  assume  that  this 
was  done  by  the  presiding  Judge,  and  that 
they  were  Intended  to  be  a  part  of  the  blU. 
They  are  so  treated.  The  evidence  <^ered  to 
be  shown  by  the  witness  Loosemore,  and  by 
the  witness  Perry,  and  excluded  by  the  court, 
does  not  ai^tear  to  have  been  of  sufficient 
consequence  to  require  .further  notice. 

l&xceptlon  was  taken  to  that  part  of  the  de- 
cree which  gives  the  care  and  custody  of  the 
minor  child  to  the  petitionee,  as  unreasona- 
ble, in  that  it  contemplates  that  the  child 
will  be  taken  out  of  the  Jurisdiction  of  the 
court,  thus  placing  it  beyond  the  power  of  the 
fa.th»  to  see  the  child  as  specified  in  the  de- 


cree. Suffice  it  to  say  of  this  exception  that 
there  Is  nothing  about  the  decree  Indicating 
the  contemplation  here  stated. 

[(]  It  Is  said  that  the  court  in  effect  found 
and  decreed  that  the  petitionee  had  been 
guilty  of  audi  intolerable  severity  toward  her 
husband  as  to  show  her  not  a  fit  person  to 
Uve  with  him ;  and,  if  she  baa  done  ill  In  the 
marriage  relation,  she  will  be  llkdy  to  do 
ill  in  the  parental  relation.  Giving  this  all 
the  force  it  Is  entitled  to  as  an  argument,  it 
IB  far  tnm  controlling,  in  view  of  the  fact, 
among  others  that  the  petitioner's  love  for 
the  child  is  so  small  that  it  did  not  even  de- 
ter him,  on  the  trial  of  the  facts  in  the  court 
below,  nor  on  exceptions  in  this  court,  from 
strenuously  attempting  to  procure  a  ruling 
that  could  not  result  otherwise'  than  to  ren- 
der this  same  child  an  illegitimate,  and  re- 
lieve him  of  any  liability  for  her  supiK>rt. 
The  good  of  the  child  is  the  primary  consid- 
eration, and  that  can  be  Judged  to  some  ex- 
tent by  the  cmnparative  acts  of  the  father 
and  the  mother,  showing  love  and  affection 
for  it,  and  a  parental  interest  In  its  welfare. 
It  is  very  apparent  from  the  record  that  the 
court  below  committed  no  error  in  decraeing 
the  care,  custody,  and  control  of  tbe  dilld  to 
the  mother. 

Judgment  afflrmed,  and  cause  remanded. 

(»  Vt.  NO) 

BTDEIilTZ  &  DEPOSIT   00.  t.  BBOWN, 

Ins.  Com'r. 

(Supreme  Oourt  of  Vermont     Washington. 

June  12, 1918.) 

1.  Statuxbs    «=»217— Constbuciion— Lxqib- 

I.ATIVE   HiBTOBT. 

The  legislative  bisto^  of  a  statute  may  be 
referred  to  for  aid  In  arriving  at  the  intent  and 
purpose  of  the  Legislature  as  expressed  in  the 
act. 

2.  OOBFOBATIONS  4=3636  —   ADlOSSIOlf  TO  DO 

Business  is  State  —  Tebmb  ard  Oondi- 

Tions. 
In  permitting  foreign  oorporationa  to  do 
business  in  the  state,  permission  may  be  grant- 
ed under  sudi  conditions  and  regulations  as  the 
state  shall  impose,  not  thereby  affecting  matters 
of  a  fedeial  natura         ^ 

3.  iNSUBAItOE    «s>19    —    LlOBHBB    TaZRS    — 

'OoJOTY  Bui*»— "Same"— "SiMiLAB." 

A  fidelity  and  deposit  company,  organized 
under  Code  Pub.  Qen.  Laws  Md.  1904.  art.  23.  { 
174,  proliibiting  imposition  of  licoise  tax  on 
such  corporations,  is  not  subject  to  license  fee 
in  Vermont  under  P.  S.  i  48^4,  authorising  im- 
position on  foreign  corporation  of  similar  license 
fee  as  thst  impraed  on  a  "similar"  corporation  ■ 
by  the  otlier  state,  notwithstanding  Vermont 
Life  Insurance  corporation  pays  a  license  fee  in 
Maryland  under  Code  Pub.  Gen.  Laws  Md. 
1904,  art.  23,  i  167,  as  amended  by  Laws 
1912,  c  207,  "sunUar*'  not  having  the  signifi- 
cance of  "same." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Same; 
Similar.] 

Exceptions  from  Washington  County 
Court;   Leighton  B.  Slack,  Judge. 

Bill  by  the  Fidelity  &  Deposit  Company 


aFor  otikar  caue  ■«•  um*  topic  and  KET-NUllBKB  In  all  Ker-Numb*r«d  DlgeaU  and  Indues 
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against  Joseph  O.  Brown  as  Insnrance  Com- 
missioner. On  defendant's  exceptions  to  or- 
ders sustaining:  demurrer  In  dismissing  the 
appeal.  Seversed,  donnrrer  overruled,  and 
cause  remanded. 

The  bill  aUeges  that  by  the  Code  of  Public 
General  Laws  of  the  State  of  Maryland  of 
1904,  article  28,  section  167,  as  amended  by 
the  General  Assembly  of  that  state  In  1912 
(Laws  1912,  c  207)  It  Is  i>roTided: 

"No  pMBOo,  firm  or.  corporatum  shall  act  as 
agent  or  solicitor  in  this  state  for  any  insur- 
ance company  •  •  •  except  for  sndi  com- 
panies as  may  bs  chartered  nnder  the  laws  of 
this  state,  In  any  manner  whatever  rdating  to 
insurance  risks,  until  aU  the  provisions  of  this 
artide  relating  thereto  have  been  complied  with, 
and  there  has  been  granted  by  the  insurance 
oommisdoner  a  certificate  of  authority  or  U- 
oense,  for  which  said  company  •  *  *  or 
their  agent,  doing  a  life  insurance  business, 
shall  pay  to  the  insnrance  commissioner  the 
sum  of  three  hundred  dollars,  •  «  *  provid- 
ed that  nothing  contained  herein  shall  amend 
or  repeal  sections  170  to  174,  both  inclusive, 
of  artide  28  of  the  Code  of  Public  General  Laws 
of  1904.'' 

That  said  section  174  reads  as  follows: 
"No  license  fee  shall  be  hereafter  required  of 
or  collected  from  any  cmnpany,  corporation  <» 
association  chartered,  incorporated  or  organized 
nnder  the  laws  of  any  of  the  states  of  the 
United  States  other  than  the  state  of  Maryland. 
*  *  *  ^As  a  condition  of  granting  to  such 
company,  corporation  or  association  a  license 
to  carry  on  any  of  the  dasses  of  insurance 
buiiness  known  as  surety,  liability,  fidelity,  acci- 
dent, boiler,  plate  glass,  health,  burglary, 
sprinkle  leakage,  credit  indemnity,  or  casualty 
insurance.    •    •    • " 

It  is  further  alleged  that  for  many  years 
last  past  the  plalntlfF  has  been  engaged  In 
carrying  on  Its  authorized  insurance  buslnees 
in  the  state  of  Vermont,  and  has  established 
a  large  number  of  agencies  therein  fbr  sudi 
purpose,  doing  a  large  business  each  year, 
under  a  lloenae  granted  to  it  according  to 
the  law  of  the  state,  and  on  April  1,  1917,  a 
renewal  of  such  license  to  do  bustness  in 
the  state  until  April  l,  1918,  was  granted 
the  plaintiff,  it  paying  to  the  state  for  such 
renewal  the  sum  of  $5,  as  required  by  law. 

Also  that  under  and  by  virtue  of  the  pro- 
visions of  said  section  167,  the  state  of  Mary- 
land imposes  upon  and  requires  of  the  Nation- 
al Life  Insurance  Company,  a  Vermont  Insur- 
ance company  doing  a  life  Insnrance  business 
in  said  state  of  Maryland,  a  fbe  of  $300 ;  that 
the  plaintiff,  In  its  business,  either  In  this 
state  or  elsewhere,  in  no  manner  whatever 
engages  in  life  Insurance  business,  but  wholly 
In  the  classes  of  insurance  business  specified 
in  said  section  174;  that  the  defendant,  as 
insuraaoe  commissioner  of  Vermont,  by  rea- 
son of  the  requirement  by  the  state  of  Mary- 
land of  said  fee  from  said  National  life  In- 
surance Company  as  stated  above^  and 
claiming  author!^  and  right  therefor  un- 
der and  by  virtue  of  section  4824  of  the 
Public  Statutes  (O.  L.  6623)  has  Imposed 
upon,  required  ot,  and  attempted  to  en- 
force against  the  plalntUf,  as  a  fee  for  do- 


ing its  said  business  in  this  state,  the  stun 
of  $300,  and  still  continues  so  to  do,  and 
therein  has  demanded  of  the  plaintiff  the 
payment  of  the  additional  sum  of  $295  as 
such  fee,  and  has  threatened,  and  still 
threatens,  to  revoke  and  cancel  the  said  li- 
cense of  the  plaintiff  unless  sudi  addlticm- 
al  sum  Is  i>ald;  that  unless  the  defendant 
is  restrained  from  carrying  his.  said  threats 
into  effect,  the  plalntUTs  said  license  will  be 
canceled  and  revoked  without  any  remedy  or 
redress  to  the  plaintiff  in  the  premises, 
and  thereby  the  plaintiff  will  suffer  great 
and  irreparable  damage,  etc. 

The  prayer  is  for  a  perpetual  injunction 
restraining  the  defendant  from  revoking  or 
canceling  the  plaintiff's  said  license,  and 
from  further  imposing  upon,  requiring  ot, 
and  attempting  to  enforce  against  the  plain- 
tiff, an  additional  fee  for  doing  its  sold 
business  in  this  state,  for  the  cause  afore- 
said, and  for  general  relief.  A  t«uporary 
injunction  was  Issued  against  the  defendant, 
to  be  in  force  until  further  order  of  court 

The  defendant  filed  his  answer,  and  there- 
in incorporated  a  demurrer  ta  the  bill,  as- 
signing as.  a  cause  the  want  of  equity.  The 
printed  case  shows  that  the  parties  then 
stipulated  that  the  cause,  in  so  far  as  the 
clfQms,  briefs,  and  arguments  of  the  par- 
ties, are  concerned,  shall  stand  for  the  de- 
cision of  the  coiu:t  wholly  ui>on  the  construc- 
tion of  section  4824  of  the. Public  'Statutes; 
that  imtll  the  final  determination  of  the 
cause,  the  defendant,  for  or  by  reason  of 
any  claim  based  upon  that  section  of  the 
statute,  shall  in  no  way  Interfere  or  at- 
tempt to  Interfere,  with  the  carrying  on 
of  business  in  this  state,  but,  upon  the  pay- 
ment by  the  plaintiff  annually  of  the  fee 
of  $5,  shall  renew  the  license  of  the  plain- 
tiff, as  of  April  1st,  so  to  do  business  in 
this  state;  and  that  If,  upon  the  final  de- 
termlnatloa  of  the  cause,  the  Supreme  COurt 
shall  bold  that  the  fee  should  be  held  to 
have  been  $300,  then  the  plaintiff  shall  pay 
the  same  to  the  state  of  Vermont  without 
further  demur. 

The  demurrer,  being  heard  solely  on  the 
question  whether,  on  the  facts  alleged,  the 
provisions  of  section  4824  of  the  Public  Stat- 
utes authorizes  the  Insurance  commissioner 
to  collect  a  fee  of  $300  from  the  plaintiff 
for  doing  business  In  this  state,  was  sus- 
tained, the  bill  adjudged  Insufficient,  and 
dismissed,  with  costs  to  the  defendant,  the 
temporary  Injunction  to  continue  In  force 
pending  the  appeal  taken  by  the  plaintiff. 

Argued  before  WATSON,  C  J.,  and 
HASEI/rON,  POWERS,  TAYLOR,  and 
MILKS,  JJ. 

Theriault  &  Hunt,  of  Montpeller,  for  plain- 
tiff. Herbert  G.  Barber,  of  Brattleboro,  fOr 
defendant 

WATSON,  Q  J.  The  only  question  pre^ 
seated  is  as  to  the  construction  of  section 
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4824  of  the  Public  statutes,  now  section  6823 
of  the  General  Lawst  whldt  reads: 

"If  aaothw  state  or  country  imposes  upon  or 
requires  of  a  domestic  insurance  company  or  its 
ajgents  doing  buedneas  tiierein.  fees,  finee^  penal- 
ties, deposits,  obligations  or  prohiUtionB  exceed- 
ing UtaBe  imposed  by  tliis  state  upon  or  re- 
quired of  foreicit  insurance  companies  doing 
business  tierein,  an  insurance  company  organiz- 
ed under  the  laws  of  such  other  state  or  oountrr 
and  its  agents  d(^ng  busineas  in  ttiis  state  shau 
be  subject  to  the  fees,  fines,  penalties  deposits^ 
obligations  ot  proliibitions  sunilar  to  those  so 
imposed  In  such  other  state  or  coun- 
try.   •    •    •" 

Hie  irtalntlfl  dalme  that  If  this  section  of 
the  statute  Is  to  stand,  It  must  tte  construea 
as  applicable  In  its  retaliatory  operation, 
not  to  insurance  companies  generally,  re- 
gardless of  the  lines  of  business  In  wbldi 
they  are  engaged,  but  to  insurance  compa- 
nies doing  lllce  lines  of  business:  In  other 
words,  ihat  the  retaliatory  operation  must 
be  according  to  classification.  While  the 
defendant  daims  that  the  true  Intent  and 
purpose  of  the  Qeneral  AssemUy  was  to 
make  the  maximum  fee,  etc..  Imposed  upon 
any  Vermont  Insurance  company  by  anotJier 
state,  the  fee,  etc.,  to  be  Imposed  upon  all 
insurance  companies  of  the  same  state, 
doing  buslnesB  In  Vermont 

[1]  The  law  of  this  section  was  first  enact- 
ed as  No.  116  of  the  Acts  of  18S8.  The  leg- 
islative history  of  this  enactment  may  be 
referred  to  for  aid  in  arriving  at  the  Intent 
and  purpoee  of  the  lawmakers  as  expressed 
in  the  act  Town  School  Dist  of  Brattleboro 
V.  School  Dlst  No.  2,  72  Vt  461,  48  AtL  607; 
Laplna  v.  Williams,  232  U.  S.  78,  34  Sup.  Ct 
196,  68  U  ESd.'  616.  The  original  bill,  as  in- 
troduced, had  reference  to  life  insurance 
companies  only;  and  the  fees,  etc.,  to  be  Im- 
posed upon  or  required  of  a  foreign  Ufe 
insurance  company  and  Its  agents  while 
doing  business  in  this  state,  were  "the  same" 
as  were  imposed  upon  or  required  of  a  do- 
mestic Ufe  insurance  company  while  doing 
Imsiness  In  the  state  or  country  under  whose 
laws  such  foreign  life  Insurance  company 
was  created,  in  case  they  t>e  more  in  amount 
or  at  a  greater  rate  than  those  required  by 
other  provisions  of  law  of  this  state.  By 
amendments  the  Mil,  as  It  became  a  law,  had 
reference  to  "any  Insurance  company,"  and 
the  fees,  etc.,  to  be  Imposed  upon  or  required 
of  any  insurance  company  coming  from  an- 
other state  or  cohntry,  and  its  a^nts,  doing 
busings  in  this  state,  were  fixed  as  "similar" 
to  those  imposed  In  such  other  state  or 
country  upon  any  domestic  insurance  com- 
pany, while  doing  business  therdn,  in  case^ 
etc. 

[2]  It  is  matter  of  common  knowledge 
that  there  are  several  general  classes  of  in- 
surance. Xlie  word  "eimllar"  is  defined 
(Webster's  Intemat  Diet)  as  "nearly  cor- 
re^ondlng;  resembling  In  many  respects; 
somewhat  alike;  having  a  general  likeness." 
It  is  to  be  noticed  that,  as  thus  defined,  it 
boa  not  the  algnlflcaace  of  "tbte  aame,"  Idea- 


tlcal.  nte  statute  under  oonstderatloti  con- 
templates reciprocal  relations  founded  upon 
consent,  i^ob  is  Implied  from  comity  be- 
tween the  atates  and  the  absence  of  prohlld- 
tion.  In  permitting  foreign  corporations  to 
do  bosineaB  in  this  state,  the  permission  may 
l>e  granted  under  such  conditions  and  regula- 
tions as  the  state  sball  in^ose,  not  thereby 
afTecting  matters  of  a  federal  nature.  Oook 
T.  Howland,  74  Vt  396,  S2  A.tL  878,  60  Ia.  B. 
A.  838,  93  Am.  St  Rep.  912.  The  licoise, 
and  renewals  thereof,  granted  to  the  plain- 
US  prior  to  the  bringUig  of  this  bill,  were 
under  the  prorisiona  of  P.  8.  4764  (now  O.  I* 
6654),  for  each  of  which,  extending  until  the 
Ist  day  of  April  thereafter,  the  company 
was  required  to  pay  the  insurance  commis- 
sioner $6.  The  ezceea  of  this  sum  can  be  col- 
lected of  the  i^alnilff  only  under  the  pro- 
visions  of  the  retaliatory  statute  in  question. 
It  seems  pretty  clearly  to  have  been  the  Iut 
tentlon  ot  the  Legislatare^  when  ttiis  statute 
Is  appllcaBle,  to  return  like  for  lilse — to  treat 
an  insurance  company  coming  from  another 
state  or  country,  tx>  do  business  here^  the 
same  as  sucfai  a  company  from  this  state  la 
treated  in  sndi  other  state  or  country,  while 
dong  business  there.  So  long  as  the  pro- 
visions of  the  original  bUl  r^ated  'soldiy  to 
life  Insurance  companies,  the  amount  of  the 
fees,  etc.,  was  aptly  fixed  as  "the  same.'" 
And  yet  It  waa  fixed  by  classification,  for  not 
two  insurance  companiei^  even  of  the  same 
class,  are  identical ;  th^  have  but  a  general 
Ilkoiess,  and  are  therefore  only  similar. 
Were  the  law  In  terms  to  Impose  the  same 
fees,  etc.,  upon  "similar  Insurance  compa- 
nies," there  should  seem  to  l>e  no  doubt 
aa  to  Oxe  meaning  intended;*  and  yet, 
aa  the  law  was  passed,  and  as  it  now  la^ 
broad  enough  to  bring  within  its  proviidonB 
all  insurance  companies,  we  tliink  the  same 
idea  of  classification  obviously  flows  out  ot 
the  nature  of  Oie  purpose  to  be  accompllBhed. 
and  that  tib»  word  "similar,"  ia  the  oonnee- 
tlon  of  its  use,  carries  with  It  this  basic  idea, 
and  that  audi  was  the  intention. 

Therefore,  by  the  law  of  the  sectioa  ot  the 
statute  in  questlOD,  when  applicable^  the 
fees,  etc.,  whldi  afaall  tie  Inqtosed  upon  or 
required  of  an  Insurance  company  otganlaed 
under  the  laws  of  anotiier  atate  or  ooomtry 
and  its  agents  doing  business  in  this  states 
shall  correspond  in  amount  to  the  feea^  etc., 
imposed  by  such  other  etate  or  country  upon 
an  insurance  company  of  the  same  dasst- 
ficatlon,  incorporated  in  this  state,  or  its 
agents,  doing  business  In  such  other  state  or 
country. 

[3]  According  to  the  allegattoDs  in  the  bUl, 
the  plalntlS  is  not  of  the  same  claasificatloo 
as  the  National  life  Insurance  Company  of 
this  state,  and  Is  nowhere  oigaged  in  doing 
life  insurance  business.  It  is  engaged  exten- 
sively in  the  classes  of  Insurance  busipess 
specified  in  section  174  of  the  Maryland  stat- 
ute set  forth  in  the  statement  Of  the  case: 
and  the  law  of  that  aeotion  la  that  no  license 
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fee  shall  be  required  of  or  collected  from  any 
tnsarance  company,  corporation,  or  associa- 
tion chartered,  Incorporated,  or  organized 
under  the  laws  of  any  other  state  of  the 
Union,  as  a  condition  of  granting  to  snch 
company,  corporation,  or  association  a  11- 
coise  to  carry  on  any  of  the  classes  of  In- 
surance business  specified  ^therein.  It  fol- 
lows that  th6  tnsarance  commissioner  is  not 
authorised  by  the  proirlslons  of  section  4824 
of  the  PoUlc  Statutes  («.'  t,.  6823)  to  collect 
from  the  i^alntlff  the  additional  fee  demand- 
ed of  it  for  doing  business  in  this  state. 

Decree  reversed,  donurrer  o-verruled,  bill 
adjudged  sofDcleitt,  and  cause  remanded. 

<n  Conn.  TOD  ' 

ZETTERSTROM  V.  THOMA& 

(Supreme  Court  of  Brrers  of  Gonnecticat. 
July  23, 101&) 

L  Bjaum^  «s>l— i;i0BS  of  Goods— Liabii.- 

ITT— Btidknox. 
Where  defendant,  being  called  to  carry  diief 
of  police  to  scene  of  automobile  and  motorcycle 
collision,  was  requested  by  chief  to  carry  motor- 
ed* back,  but  refused  to  do  so,  and  latw  was 
asked  to  go  and  get  the  motorcycle,  and  on' going 
to  get  it  found  it  had  been  stolen,  he  was  not 
liable  for  the  loss  thereof  as  a  bailee. 
2.  Baqjieiit  «=>1— What  Oowemximts. 

"Bailment"  is  delivery  of  goods  in  tmat  on 
contract,  express  or  implied,  that  trust  shall  be 
truly  executed,  and  goods  restored  to  bailor  as 
soon  as  pnriKMe  of  bailment  shall  be  answered. 

[Bd.  Note.— For  ether  deSnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bail- 
m«nt] 

Appeal  from  Court  of  Common  Pleas,  New 
BsLYca  County;   Isaac  Wolfe,  Judge. 

Action  by  Hanrid  Zetterstrom  against 
Herbert  OL  Thomas.  Judgment  on  verdict  for 
plaintiff,  which  waa  set  aalde,  and  plaintiff 
aiipealB.    No  error. 

Walter  J.  Walsh,  of  New  Haven,  for  ap- 
pellant. Charles  F.  Roberta,  of  New  Haven, 
for  appellee, 

RORABAGK,  J.  The  complaint  alleges 
fbat  In  October,  IdlO,  the  plaintiff  was  riding 
■  a  motorcyde  up<«  a  highway  in  the  town  of 
Orange,  when  be  odllded  with  a  motor  ve- 
hicle and  was  seriously  injured.  Certain  po- 
lice officials  of  the  town  of  Orange  took 
dutrge  at  the  motorcytfle,  and  one  of  them 
anthorlaed  and  employed  the  defendant  to 
remove  the  machine  In  question,  which  was 
slightly  damaged  because  of  this  collision. 
The  defendant  accepted  snch  employment, 
and  undertook  to  remove  the  motorcycle  from 
the  blgkway  to  his  garage  In  the  town  ot 
Orange,  but  negUgently  and  carelessly  left 
tbe  same  unsecured,  without  any  one  to 
guard  it,  so  fbat  the  motorcycle  was  taken  by 
some  person  or  perscms  unknown  to  the 
plaintiff,  and  the  plaintiff  has  never  been 
able  to  recover  possession  of  his  machine. 

[1]  The  defendant's  motion  to  set  aside  the 
verdict  was  properly  granted,  for  it  appears 


from  the  evidence  that  about  9*^  o'do(&  at 
night  on  October  10, 191S,  the  i^ain tiff  and  a 
companion  were  riding  a  motorcycle  along 
the  highway  In  the  town  of  Orange,  when 
he  collided  with  an  automobile.  The  force  of 
the  collision  threw  the  plaintiff  off  his  ma- 
chine, which  caused  a  severe  Injury  to  him, 
and  he  was  removed  to  the  hospital.  The 
fact  of  the  collision  was  communicated  to 
the  police  headquarters  of  the  town  of  Or- 
ange. The  chief  of  "police  of  this  town  re- 
quested the  defendant  to  send  a  car  to  take 
him  to  the  place  of  the  acdd^it.  The  de- 
fendant took  a  Ilgbt  touring  car,  and  car- 
ried the  ofiScer  to  the  place  of  the  collision, 
which  was  about  fwr  miles  distant  from  the 
defendant's  garage.  This  was  about  11 
o'clock  at  night.  The  defendant  refused  to 
permit  the  motorcycle  to  be  loaded  into  his 
car,  because  of  Its  size  and  weight  After 
an  unsuccessful  attempt  to  remove  the  mo- 
torcycle from  the  highway,  the  d^endant 
carried  the  officer  ba<^  to  police  headquar- 
ters, where  a  report  was  made  of  the  colli- 
sion. After  the  matter  had  been  reported  to 
police/  headquarters,  the  defendant  wtot  to 
his  honi«.  Early  in  the  morning  of  October 
11th,  the  defendant  was  called  up  by  an  of- 
ficer of  the  police  departm^it  and  requested 
by  him  to  go  up  in  the  morning  and  get  the 
plalntlflTs  machine.  This  the  defendant 
agreed  to  do.  When  the  defendant  attempted 
to  obtain  possession  of  the  plaintiff's  ma- 
(fttue,  it  could  not  be  found,  as  some  one 
bad  removed  It  during  the  latter  part  ot  the 
night. 

[I]  It  la  plain  from  the  evidence  that  the 
defendant  did  not  stand  in  the  relation  of 
bailee  of  the  plaintiff  when  his  property  was 
surreptltlonsly  taken  from  the  highway. 
While  It  Is  true  that  there  are  a  number  of 
different  kinds  of  bailments,  the  different 
kinda  are  df  the  same  general  character,  and 
for  the  purposes  of  this  Case  the  word  may 
be  defined  to  be: 

"AS  delivery  of  goods  In  tmst,  on  a  contract, 
express  or  implied,  tiiat  the  tmst  shall  be  truly 
executed,  and  the  goods  restored  to  the  bailor 
as  soon  as  the  purpose  <^  the  bailment  shall  be 
answered." 

This  is  a  standard  definition  of  this  word, 
and  in  the  present  case  there  can  be  no  dif- 
ficulty in  understanding  Its  application  to 
the  facts  presented  by  the  record.  The  evi- 
dence plainly  shows  that  the  plaintUTs  prop- 
erty waa  never  fOr  a  moment  in  the  defend- 
ant's possession  as  bailee,  nor  does  It  appear 
that  there  was  any  acceptance  of  the  article 
by  the  defendant,  as  the  law  of  bailment  re- 
quires. The  record  clearly  indicates  that  the 
verdict  of  the  Jury  was  one  which  could  not 
have  been  reasonably  readied  from  the  evi- 
dence, and  that  it  was  properly  set  aside  by 
the  court  below. 

There  Is  no  error.  The  other  Judges  con- 
curred. 
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(tS  Cmui.  38) 

Appeal  of  EVA  et  aL 

In  re  BVA'S   ESTATE 

(Sapreme  Court  of  Errors  of  Connecticat 
July  23,  1918.) 

1.  APPKAI.   AMD    EBBOB     «=»l<m(l)— CtJBB    OF 

Ebbobs. 
Parties  could  not  complain  of  alleged  errors 
in  the  findings  of  facta,  where  they  had  made  a 
motion  for  a  correction  in  the  court  below,  and 
Bucli  corrections  as  were  asked  were  granted. 

2.  Afpeai.  and  Esbob    «=>26S(1)  —  Exoef- 

TIONS— OOBBECnON    OF  FlMDINOB. 

In  the  absence  of  exceptions  to  fact  findings, 
as  required  by  Gen.  St.  1902,  §}  795,  706,  al- 
leged errors  in  finding  facts  will  not  be  reviewed 
on  appeal. 

S.  Apfbal   and   Ebbob    «=3704<2)— Recobd— 
BxTuw    of  Finoinqs— Abbknok   of   Evi- 
dence. 
In  the  absence  of  the  evidence,  alleged  er- 
rors in  finding  facts  cannot  be  reviewed. 

4.  EIXECUTOBS   AND    ADKINISO^BATOBS     «S>lft— 

Apfointiibnt  —  QnAUFioATioNs  —  lEtsai- 

DXNCE. 

It  was  not  error  to  refuse  appointment  as 
administrator  of  a  person  next  of  kin,  residing 
in  a  distant  state,  whose  occupation  required 
his  presence  in  such  state,  and  who  was  un- 
familiar with  the  matters  of  the  estate,  when 
there  appeared  to  be  some  antagonism  betwem 
him  and  some  oUier  heirs. 

5.  Evidence   «=9351— EScolesiastical     Reo- 
OBDS— Admibbibilitt. 

In  determining  legitimacy  of  alleged  heir, 
seeking  appointment  of  administrator,  the 
priest's  record  of  marriage  of  her  parents  and 
of  her  baptism  was  admissible,  under  Gen.  St. 
1902,  8  703,  as  original  entries. 

6.  Mabbiaoe    «s>40(1)  —  Ijeoautt  —  Pbe- 
.  sumptions. 

When  a  marriage  has  been  shown,  the  law 
raises  a  strong  presumption  in  favor  of  its  le- 
gality, and  the  strength  of  this  presumptiMt  in- 
creases with  the  lapse  of  time> 

7.  Mabkiaob     «=350(1)  —  Evidence  —  Ad- 
missibility. 

Circumstantial  evidence  is  always  competent 
proof  of  marriage  in  dvU  cases. 

8.  BaSTABDS     ^=>&— PBOOF   OF  TiBOITIMACT. 

Since,  under  Gen.  igt  190Z,  H  097,  696,  ju- 
dicial notice  must  be  taken  of  the  statute  laws 
and  judicial  decisions  of  other  states,  and  by  the 
decisions  of  New  York  marriage  may  occur  with- 
out formalities,  legitimaor  of  a  child  of  a  New 
York  marriage  was  sumclently  shown  by  the 
priest's  record  of  having  married  her  parents 
and  of  her  baptism,  so  as  to  warrant  appoint- 
ment of  administrator  on  her  petition  therefor, 
as  next  of  kin. 

Ai^eal  from  Stqpterlor  Court,  Litchfleld 
County;   William  M.  Maltble,  Judge. 

Proceeding  in  the  matter  of  tlie  estate  of 
John  Eva,  deceased,  for  tbe  appointment  of 
an  administrator.  From  the  decree  render- 
ed, Ricbard  Eva  and  others  appeaL  No  er- 
ror. 

From  the  flnding  it  appears  that  John 
Eva,  for  many  years  a  resident  of  Bridge- 
water,  In  the  probate  district  of  New  Mil- 
ford,  died  intestate  on  December  17,  1916. 
He  left  an  estate  of  about  $12,000.  This 
consisted  of  deposits  In  Connecticut  savings 
banks.  He  left  no  lineal  descendants  surviv- 
ing him.     The  deceased  had  two  brothers. 


William  J.  and  Rlclhaid  H.  Eva.  They  died 
before  the  intestate.  William  J.  left  eight 
children,  of  which  the  appellant  is  one. 
These  children  all  resided  in  the  state  of 
Michigan  when  the  testator  died.  Richard 
H.  Eva  was  married  to  Margaret  Shannon 
on  February  1,  1866,  by  Father  John  Orsen- 
igo,  at  Croton  Falls,  N.  X.,  and  one  child, 
Annie  Eliza  was  bom  of  this  marriage.  On 
June  26,  1883,  Dldiard  H.  Eva  married  Mary 
R.  Brown  at  Fredericksburg,  Va.  Three 
children  were  bom  of  that  unlwi,  Annie 
EllEa  went  to  live  with  the  deceased  when 
she  was  4  years  of  age,  and  lived  with  him 
most  of  the  time  until  her  marriage.  For 
ab6ut  12  years,  prior  to  his  death,  John  Eva 
Uved  with  Annie  E.  and  her  husband  at 
Brldgewater,  where  he  died.  On  Dec^nber 
21,  1916,  Annie  E.  made  application  to  the 
court  of  probate  for  the  district  of  New  Mil- 
ford  requesting  that  John  8.  Addis,  of  New 
Mllford,  be  appointed  administrator  of  the  es- 
tate of  her  uncle,  John  Eva.  On  June  10, 
1917,  the  diUdren  of  William  J.,  Intruding 
the  appellant  made  application  to  the  same 
court  of  probate  for  the  appointment  of 
Frank  W.  Marsh,  of  New  Mllford,  as  ad- 
ministrator of  the  estate  of  John  Eva.  Upon 
that  application  the  court  of  probate  issued 
an  order  of  notice  for  a  hearing.  The  find- 
ing does  not  disclose  that  this  application 
was  ever  withdrawn.  Subsequently  the  ap- 
pellant, Ridiard  Eva,  made  another  applica- 
tion, praying  that  letters  of  administration 
be  granted  to  him.  On  March  6,  1917,  the 
court  of  probate  heard  these  applications 
and  found  that  the  heirs  failed  to  agree  on 
the  appointment  of  an  administrator  among 
themselves.  The  trial  court  also  fkwnd  that 
from  the  appearance  and  attitude  toward 
eadi  other  as  they  appeared  before  the  oonrt 
on  the  hearing  of  the  appeal  and  from  the 
nature  of  the  testimony  offered,  it  was  evi- 
dent that  there  existed  a  strong  personal 
feeling  among  those  claiming  to  share  In  the 
estate.  All  the  children  of  WUllam  J.  Eva 
and  the  children  of  Mary  R.  Brown  Eva  stiU 
desire  the  appointment  of  Ricbard  Eva  as 
administrator,  but  object  to  the  appointment 
of  John  S.  Addis. 

Richard  Bva,  the  appellant,  is  a  resident 
of  the  state  of  Michigan.  For  more  tlian 
16  years  before  the  decease  of  John  Eva, 
Richard  Bva  had  not  seen  hln,  and  knew 
nothing  of  bis  affairs.  During  this  period 
he  had  not  been  In  this  state,  except  on  two 
short  visits,  up  to  the  time  of  the  trial.  He 
was  for  several  years  a  fireman,  and  is  now 
employed  as  a  throu^  freight  «iglneer  oa 
the  Michigan  Central  Railroad  between 
Jackson  and  Detroit,  Mich.  He  Is  a  person 
of  good  appearance  and  intelligrenoe,  appar- 
ently about  35  years  of  age.  He  can  pro- 
cure a  leave  of  absence  from  his  employ- 
ment at  any  time,  and  can  obtain  free  trans- 
portation to  and  from  Connecticut    John  S. 
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Addis,  tbe  appellee,  la  a  disinterested  per- 
son, famlUar  with  tbe  settlement  of  estates, 
residing  in  the  town  of  New  Sfllford  and  Is 
a  suitable  person  to  act  as  administrator. 
Upon  his  aiHK>lntment  he  duly  gave  bond, 
qualified,  and  entered  upon  his  duties  as  ad- 
ministrator, and  has  since  then  been  pei^ 
forming  tbem. 

From  the  reasons  of  appeal,  on  whldi  the 
appellant  tried  his  case  In  tbe  court  below, 
we  ascertain  that  bis  contention  then  was 
that  the  deceased,  John  Xhra,  left  no  widow 
surviving  him,  and  the  appellants  are  all 
of  the  next  of  kin  and  tbe  only  heirs  at  law 
of  the  deceased ;  that  none  of  the  ai^eUants 
have  refused  or  are  Incapable  to  act  as  ad- 
ministrator of  tbe  estate  of  the  deceased; 
and  that  Annie  E.  Oough  Is  not  an  heir  at 
law  or  one  of  the  next  ot  kin  of  the  de- 


Martin  3.  Cunningham,  of  Danbury,  and 
Frank  W.  Marsh,  of  New  Mllford,  for  appel- 
lanta  Leonard  J.  Nlckerson,  of  Cornwall, 
for  appellee. 

BORABAOK,  J.  (after  stating  the  facts  as 
above).  [1-3]  Several  reasons  of  appeal  are 
based  upon  alleged  errors  in  finding  facts. 
These  objections  are  without  merit,  as  the 
record  discloses  that  a  motion  was  made  to 
obtain  a  correction  of  tiie  finding  of  tbe 
superior  court,  and  it  appears  that  the  correc- 
dons  asked  for,  so  far  as  material,  were 
made.  Furthermore,  the  evidence  is  not  be- 
fore US,  and,  besides,  there  are  no  exceptions 
to  finding,  as  required  by  sections  785  and 
796  of  tbe  Oeneral  Statutes.  The  motion 
is  denied. 

(The  appellant  dalms  the  right  to  admin- 
ister upon  tbe  estate  of  the  deceased  by  vir- 
tue of  tbe  provisions  of  section  318  of  the 
Oeneral  Statutes,  which  provides  that : 

"When  any  i>er8on  shall  die  intestate,  the 
court  of  probate,  in  the  district  in  which  the 
deceased  last  dwelt,  shall  grant  administration 
of  the  estate  to  the  husband  or  wife  or  next  of 
kin,  or  to  both,  or,  on  their  refusal  or  htcapad- 

S',  or  failure  to  give  bond,  or  upon  the  objec- 
on  of  any  heir  or  creditor  to  such  appointment, 
found  reasonable  by  said  court,  to  any  other 
person  whom  the  court  deems  proper." 

The  question  here  presented  Is  a  narrow 
one.  It  appears  that  objection  was  made  to 
the  appointment  of  Blchard  Eva  by  Annie  E. 
Cough,  an  heir  at  law  and  next  of  kin,  wbidi 
objection  the  trial  court  has  found  reasona- 
ble. It  also  appears  that  tbe  court  below 
has  found  it  is  for  tbe  best  interest  of  the 
estate  that  a  disinterested  person  sbould  be 
appointed,  and  has  also  confirmed  the  ap- 
pointment of  Mr.  Addis,  which  was  made  by 
tbe  court  of  probate,  so  that  the  only  ques- 
tion for  us  to  decide  is  whether  or  not  the 
action  of  the  superior  court  was  a  reasona- 
ble exercise  of  tbe  discretioi^  resting  in  it 

[4]  The  facts  disclosed  by  the  record  fall 
far  short  of  showing  that  it  was  the  duty  of 
the  court  of  probate  to  appoint  the  appellant,  { 


Richard  Eva,  administrator.  He  and  all 
those  whom  he  represents  were  entire  strang- 
ers to  the  situation  that  existed  in  Bridge- 
water  when  John  EJva  died.  They  knew  but 
little  of  him,  and  nothing  of  his  affairs  at 
that  tlm&  Richard  Eva's  only  qualification 
for  his  appointment  was  the  fact  tliat  he  is 
an  heir  at  law  and  next  of  kin  of  Jolin  Eva. 
He  is  a  railroad  engineer,  and  presumably 
unacquainted  with  probate  procedure  under 
the  laws  of  Connecticut  His  calling  is  such 
that  It  is  fair  to  assume  that,  in  this  critical 
period  in  tbe  history  of  this  counti7,  his  un- 
divided time  and  attention  are  imperatively 
required  at  a  place  hundreds  of  miles  away 
from  the  spot  where  be  would  frequently  be 
called  upon  to  act,  if  appointed  administrator 
of  the  estate  of  John  Eva.  From  the  nature 
of  this  controversy  It  is  ai^aroit,  as  the  trial 
court  has  found,  that  there  are  antagonisms 
and  differences  existing  between  the  opposing 
parties  now  before  us,  which  cannot  be  eas- 
ily adjusted  or  reconciled. 

In  this  connection  we  have  not  overlooked 
the  fact  that  the  legitimacy  of  Mrs.  Googh 
has  been  questioned  by  an  attempt  to  show 
that  the  marriage  of  her  parents  was  invalid. 
Upon  the  other  hand,  It  appears  that  Jctm 
S.  Addis,  the  appointee,  Is  a  resident  of  New 
Mllford,  a  disinterested  person  familiar  with 
the  settlement  of  estates,  and  a  proper  per- 
son to  act  as  administrator.  The  fact  that 
Mrs.  Oough  has  made  ai^llcatlon  for  the  ap- 
pointment of  Mr.  Addis  sbould  not  militate 
against  his  suitability.  It  appears  that  Mrs. 
Oough  is  an  heir  at  law  and  next  of  kin,  and 
has  a  large  Interest  in  tbe  estate  of  John 
Eva.  It  has  also  been  Shown  that  for  many 
years  of  her  life  Mrs.  Qougbt  has  lived  with 
Jolm  Eva  in  Bridgewater.  TTpon  the  facts  as 
they  are  presented  by  the  record,  the  courts 
below  were  fully  justified  in  finding  that 
there  was  reasonable  objection  to  the  ap- 
pointment of  Rldiard  to  administer  the  af- 
fairs of  this  estate.  It  is  almost  unnecessary 
for  us  to  add  that  we  are  of  the  opinion  that 
the  superior  court  acted  reasonably  and  with 
due  regard  to  the  best  Interest  of  all  con- 
cerned in  conferring  this  appointment  upon 
Mr.  Addis. 

As  we  have  ee&i,  Annie  E.  Oough  claims  to 
be  an  h^  at  law  and  next  of  kin  of  J(An 
Eva,  the  deceased.  If  that  be  so,  her  right 
to  object  to  the  appointment  of  the  appellant, 
Ritdiard  Eva,  cannot  be  denied.  Whether 
her  claim  in  this  respect  is  well  founded  de- 
pends upon  the  validity  of  a  marriage  con- 
tract claimed  to  have  taken  place  between 
her  father  and  mother  in  1866  at  Croton 
E^lls,  in  the  state  of  New  Tork.  To  prove 
that  the  father  ot  Mrs.  Oough,  Richard  H. 
Elva,  was  lawfully  married  to  her  mother, 
Margaret  Shannon,  the  appellee  offered  in 
evidence  a  record  of  marriage  in  connection 
with  other  facts  and  circumstances.  Tbe  fol- 
lowing is  a  copy  of  the  record : 
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TAroary  let,  1866,  Bicourd  Ida  to 
Marsaret  Shaimaii 
James  Qainn 
Hargaret  ScuUy 
John  Orsenixa" 

To  the  Introdacttoii  of  tblB  evidence  the 
appellant  objected,  upon  the  gronnds  that  It 
does  not  appear  to  be  a  record  of  marriage, 
or.  If  so,  a  record  of  what  marriages,  or  In 
what  place ;  It  does  not  show  who  married 
them ;  nothing  appears  upon  the  face  of  the 
register  showing  that  anybody  married  these 
parties ;  It  does  not  show  that  anybody  who 
was  competent  to  perform  the  manlage  cere- 
mony did,  In  fact,  perform  a  marriage  cere- 
mony between  these  parties;  there  is  no  evi- 
dence tliat  the  register  was  one  required  to 
be  kept  by  law;  and  that  It  does  not  appear 
that  these  were  the  Identical  parties,  Mar- 
garet Shannon  and  Blchard  H.  Sva,  that  are 
Involved  In  this  suit.  The  superior  court 
overruled  these  objections  and  admitted  the 
evidence,  and  this  is  made  a  reason  of  ap- 
peal 

In  connection  with  the  production  and  ad- 
mission of  this  record,  the  applet  Introduc- 
ed a  credible  witness,  who  stated  that  she 
knew  Blchard  H.  Eva  and  Margaret  Shan- 
non in  1866,  and  for  some  time  prior  there- 
to; that  they  reidded  in  the  Croton  Fblls 
parish  -in  the  state  of  New  York;  that  she 
knew  of  their  wedding,  and  that  after  this 
event  they  lived  together  as  man  and  wife; 
that  about  one  year  after  their  marriage  a 
child,  named  Annie,  now  Annie  K  Gough, 
was  bom  to  them ;  and  that  she  knew  of  the 
baptUm  of  this  child  at  Croton  Falls.  The 
appellee  also  called  as  a  witness  Bev.  Thom- 
as P.  Phelan,  pastor  of  the  Boman  Catholic 
parish  at  Brewster,  N.  Z.,  and  the  custodian 
of  tiie  records  of  marriages  and  baptisms  of 
the  old  parish  at  Croton  Falls.  He  produced 
this  original  record  of  marriages  performed 
In  the  parish  at  Croton  Emails,  kept  by  John 
Orsenlgo,  who,  as  this  witness  stated,  was 
an  Italian  and  the  parish  priest  at  Orottm 
Falls  from  1853  to  1868,  and  who  was  gen- 
erally known  and  called.  Father  J(rfm.  The 
record  was  kept  in  all  respects  according  to 
the  rules  and  customs  of  the  Roman  Catholic 
Church.  The  first  entry  In  the  book  was: 
"Ego  conjunctlvat  In  matrimonialls."  Then 
follows  the  names  of  the  persons  married, 
names  of  the  witnesses,  and  the  name  of  John 
Orsenlga  The  appellee^  against  the  objection 
and  exception  of  the  appellant,  also  placed  tn 
evidence  the  original  record  of  baptisms, 
showing  the  baptism  of  Anne  Eliza  Eva,  now 
Annie  E.  Gough.  The  entry  in  this  record  is 
as  follows: 

"March  1867 
March  8tb,  Riccard  Ida  &  Margaret  Shannan 

Anne  Eliza  (b.  13th  Feb.) 

Margaret  McGabe  John  Orsenlga" 

The  same  pers(Hi  who  baptized  this  child 
also  performed  the  marriage  ceremony  Just 
referred  to.  He  spelled  the  name  of  the  man 
lescrlbed  therein  as  "Riccard  Ida."    Be  also 


spelled  it  in  this  way  in  the  record  of  mar- 
riages. Father  Phelan,  who  was  the  cus- 
todian of  these  records,  presented  the  same 
in  court  and  stated  that  he  was  familiar 
with  Italian,  and  that  "Biccard"  Is  the  lUl- 
ian  toe  Richard. 

[{]  These  records,  although  not  full  and 
complete,  were  admissible.  Section  703  of 
the  General  Statutes  provides  that  the  rec- 
ords of  the  proceedings  of  any  ecclesiastical 
society  or  religious  congregation,  or  copies 
thereof,  certified  by  their  respective  derks, 
shall  be  admissible  evidence  in  all  courts  of 
such  proceedings.  These  entries  were  ad- 
missible as  original  entries.  Elntrles  in  a 
family  Bible  or  religious  register  are  ad- 
missible. See  1  GreenL  Ev.  (16th  Ed.)  |i  484, 
403;  Northfield  T.  Plymouth,  20  Vt  682. 
TbB  record  of  baptisms  made  by  the  minis- 
ter of  a  parish  is  evidence  of  the  fact. 
Huntly  V.  Oompstock,  2  Root,  100. 

[6-t]  The  courts  of  Connecticut  take  judi- 
cial notice  of  the  statute  laws  and  judicial 
decisions  of  other  states.  General  Statutes, 
IS  697,  69&  As  the  marriage  contract,  if 
any,  was  made  tn  the  state  of  New  York, 
It  becomes  Important  to  notice  the  laws  at 
this  state.  26  Qyc.  829.  In  Hynes  et  aL 
V.  MlcDermott  et  al.,  82  N.  T.  47,  37  Am. 
Rep.  638,  Chief  Justice  Folger,  in  discussing 
this  proposition,  adopted  the  doctrine  laid 
down  in  Brinkley  v.  Brlnkley^  60  N.  Y.  184, 
10  Am.  B^k  460.  This  is  stated  to  be  as 
follows: 

"By  the  law  of  tiUa  itata,  a  man  and  a  w»>. 
man  who  are  competent  to  marry  each  other, 
without  going  before  a  minister  or  magistratev 
without  the  presence  of  any  t>er80n  as  a  Witness, 
with  no  previous  public  notice  ((iven,  with  no 
form  or  ceremony,  civil  or  religions,  and  with 
no  record  or  written  evidence  of  the  act  kept, 
and  merely  by  words  of  present  contract  be- 
tween them,  may  take  upon  themselves  the  tda- 
tion  of  husband  and  wife,  and  be  bound  to  them- 
selves, to  the  state,  and  to  society  as  such ;  and 
if,  after  that,  the  marriage  is  denied,  i>root  of 
actual  cohabitation  as  husband  and  wife,  ac- 
knowledgment and  recognition  of  each  other  to 
friends  and  aconaintances  and  the  public  as 
such,  and  the  general  reputation  thereof,  will 
enable  a  court  to  presume  that  there  was  in  the 
beginning  an  actual  and  bona  fide  marriage." 

Under  certain  well-known  principles  of 
administration  the  difficulty  of  making  proof 
receives  constant  recognition  by  the  court.. 
The  actor  in.  any  case  will  be  required,  and 
within  the  limits  of  sound  reasoning  per- 
mitted, to  present  to  tlie  court  the  best  and 
fullest  case  that  It  Is  within  his  power  to 
offer.  In  this  respect  the  element  of  re- 
moteness is  an  ImiKtrtant  one.  It  follows 
that,  where  the  fact  in  question  comes  to 
the  tribunal  fr(»n  a  time  beyond  memory, 
roughly  placed  by  a  rule  of  procedure  at  30 
years,  it  will  readily  be  assumed  that  all  con- 
ditions necessary  to  its  legal  validity  existed. 
Enfield  v.  Ellington,  67  Conn.  463,  34  AtL  818; 
N.  Y.,  N.  H.  &  H.  B.  Co.  v.  Cdia;  88  Conn. 
520,  91  AQ.  972,  Ann.  Cas.  1917D,  600.  WhfflJ 
a  marriage  has  been  showi^  the  law  raises 
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a  strong  presumption  in  favor  ot  Its  legality, 
and  the  strength  of  this  presumption  In- 
creases with  the  lapse  of  time.  In  re  Sloan, 
50  Wash.  86,  96  Pac.  684.  17  L.  B.  A.  (N,  S.) 
860;  Franklin  t.  Lee,  30  Ind.  App.  31,  62 
N.  E.  78;  note  16  L.  B.  A  (N.  S.)  99.  Cir- 
cumstantial evidence  Is  always  competent, 
and  in  many  cases  sufficient  proof  of  mar- 
riage In  dvU  cases.  18  Bullng  (^se  Law, 
421,  and  cases  dted  In  note  18. 

Looking  at  the  facts  In  the  present  case, 
we  find  that  the  appellee  took  one  important 
step  In  proof  of  his  contention  that  there 
was  a  marriage  between  the  parents  of  Mrs. 
Gougb  by  the  introduction  of  the  record  of 
marriages  at  Oroton  Falls  In  1866.  The 
act  of  baptism  shown  by  the  records  upon 
this  subject  speaks  In  most  slgnljBcant  lan- 
guage as  to  the  legitimacy  of  Mrs.  Gough. 
Much  stress  Is  laid  on  the  fact  that  in  these 
records  the  husband  and  father  is  described 
as  "Blccard  Ida,"  and  not  Bicbard  Bva,  as 
he  would  have  been,  if  he  were  in  fact  the 
party  now  referred  to.  It  is  fair  to  assume 
that  these  misdescriptions  were  made  owing 
to  the  fact  that  an  Italian  priest'  performed 
the  ceremonies  Of  marriage  and  baptism  to 
qoestlon.  The  assumption  that  these  parties 
were  not  the  identical  ones  now  referred  to 
has  but  little  force,  when  this  fact  is  con- 
sidered in  connection  with  the  other  circum- 
stances presented  by  the  record.  In  support 
of  tlie  view  that  a  marriage  relation  existed 
between  these  parties,  in  ad^tion  to  the 
facts  hereinbefore  referred  to,,  it  appears 
that  the  woman  took  the  name  of  Eva,  that 
they  coliabited  together  as  man  and  wife, 
and  that  tbey  had  a  daughter  who  always 
bore  the  name  of  Annie  E.  Eva  until  her 
marriage  with  Gough. 

The  facts  found  fully  warranted  the  su- 
perior court  In  reaching  the  conclusion  that 
a  lawful  marriage  existed  between  Blchard 
H.  Eva  and  Margaret  Shannon. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(«3  Conn,  a) 
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POPE  V.  BOGEBS  et  aL 

(Supreme  Court  of  Ehrors  of  Connecticut    July 
23,  1918.) 

1.  WlLM  <S=>288(1)— BtTBDEIT  OF  PbOOV. 

In  a  salt  to  establish  a  will,  the  bardm  of 
proof  of  esseotlal  facts  is  on  proponent. 

2.  Wills    «=>303(6)— Pbobaib— Subscbibiho 
Witnesses. 

In  a  suit  to  establish  a  will,  the  necessarv 
facts  need  not  be  established  by  the  testimony  of 
the  subscribing  witnesses. 

3.  Wills  «=>300— SnFFioniHCT  or  Evidencs. 

The  esaential  facts  for  proof  of  a  will  need 
not  be  proved  beymid  a  reasonable  doubt. 

4.  Wills  «a>302(l)  —  Pbobatb  —  Suffioien- 
CT  of  Evidence. 

To  establish  a  will,  all  that  is  necessary  is 
tbdt  upon  the  whole  proof  it  shall  reasonably  ap- 
pear more  probable  than  otherwise  that  the  in- 


Btmment  was  executed  in  the  manner  reanired 
by  the  statute. 

3.  Wills  <e=>302a)  —  Pbobate  —  Sdffioieh- 
CY  OF  Evidence. 
In  a  suit  to  establish  a  will,  evidence  held 
sufficient  to  show  that  the  will  was  written  be- 
fore the  testator  and  witnesses  signed  it,  that 
testator's  signatare  was  affixed  before  the  signa- 
ture of  the  witnesses  who  saw  such  signature, 
and  that  testator  declared  the  instrument  to  be 
his  wilL 

6.  Wills  «s3324(4)  —  Pbobate  —  Questions 

FOB  JUBT. 

In  a  suit  to  establish  a  will,  where  it  was 
claimed  that  the  body  of  the  will  and  testator's 
signature  were  added  after  the  signature  of  the 
witnesses,  the  improbabUity  of  the  testator  and 
the  witnesses  signing  their  names  to  a  blank 
piece  of  paper  without  comment  was  for  the 
jury. 

7.  Wills  *=»11S— Exectttion— Signatitbe  of 
Testator— Deolabation. 

A  declaration  by  a  testator,  after  the  wit- 
nesses had  signed,  in  response  to  the  negative  an- 
swer to  his  question  as  to  whether  dey  knew 
what  they  had  signed,  that  "it  is  my  wifl,"  was 
a  sufficient  declaration  to  the  witnesses  that  the 
signature  which  they  had  just  seen  and  witness- 
ed was  his  own. 

Appeal  fr<Mn  Superior  Court,  New  Haven 
County;  Howard  J.  Curtis,  Judge. 

Suit  by  Homese  N.  Pope  against  Hattle  P. 
Sogers  and  others,  executors  of  Frederick  J. 
Pope,  decealsed.  From  a  decree  establishing 
the  will,  plaintiff  appeals.    No  error. 

.This  Is  an  appeal  from  the  Judgmoit  of 
the  superior  court  on  the  second  trial  of  the 
contestants'  appeal  fronj  a  decree  of  probate 
establishing  a  certain  Instrument  as  the  last 
will  of  Frederick  J.  Pope.  On  the  first  trial 
In  the  superior  court  a  verdict  was  directed 
for  the  proponents,  and  this  court  held  that 
the  faots  did  not  show  due  execution  of  the 
instrument,  and  ordered  a  new  trial  for  the 
reasons  stated  in  Pope  v.  Bogers,  92  Oonn. 
248,  102  AtL  583.  On  the  first  trial  no  evi- 
dence of  the  due  execution  of  the  will  was- 
offered,  other  than  the  testimony  of  the  three 
attesting  witnesses,  who  were  pupils  at  the 
testator's  school  for  boys  and  girls.  Their 
testimony  was.  In  substance,  that  Mr.  Pope, 
who  had  been  seated  at  his  desk  In  the 
schoolroom,  left  it,  carrying  a  paper  in  his 
liand,  and  approached  a  table  at  which  the 
three  pupils  were  seated.  He  thereupon  pre- 
sented the  paper,  and  asked  the  three  In 
turn  to  sign  it,  and  they  complied  by  writing 
their  names  successively  the  one  under  the 
other.  None  of  thera  noticed  Mr.  Pope's  sig- 
nature on  the  paper  when  they  signed  It,  or 
that  he  signed  It  in  their  presence,  or  that 
it  then  had  on  any  pert  of  the  typewriting 
which  now  forms  the  body  of  the  instrument, 
and  none  knew  from  observation,  or  from 
any  statement  made  by  Mr.  Pope,  what  the 
paper  was  or  why  they  were  asked  to  sign 
it  On  the  second  trial  their  t^tlmony  was 
to  the  same  effect,  but  was  supplemented  by 
the  testimony  of  two  girls,  also  pupUs  of 
Mr.  Pope,  who  testified  that  they  saw  Mr. 
Pope  take  the  paper  from  his  desk,  unfold  It 
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and  write  sometlilntr  upon  It;  that  he  then 
took  It  to  the  three  boys  and  asked  them  to 
sign  It,  and  when  all  had  done  so  asked  them 
whether  they  knew  what  they  had  signed, 
and  on  their  saying  they  did  not,  he  said  to 
them,  "It  Is  my  will."  The  paper  itself 
shows  that  the  signatures  of  the  testator  and 
of  the  three  witnesses  were  written  over  and 
upon  the  lines  made  by  the  typewriter  for 
that  purpose,  and  the  appearance  of  thei 
folds  indicate  that  the  Instrument  was  type- 
written before  It  was  folded. 

Elarrlson  Hewitt  and  Charles  El.  Clark, 
both  of  New  Haren,  for  aiq^ellant.  Charles 
S.  Hamilton,  of  New  Haven,  for  appellees. 

BEACH,  J.  (after  stating  the  facts  as 
abov^.  Upon  its  face  the  paper  Is  a  valid 
will,  and  the  essential  facte  necessary,  under 
the  circumstances  of  this  case,  to  prove  its 
due  execution,  were  correctly  stated  by  the 
«oart  in  its  charge  to  the  Jury.  They  are: 
First,  that  the  paper,  Exhibit  A,  contained 
all  the  typewritten  matter  now  on  it  when 
signed  by  the  testator  and  the  witnesses;  sec- 
ond, that  the  signature  of  the  testator  was 
on  Exhibit  A,  as  it  now  aiH>ears,  when  the 
witnesses  signed  it;  third,  that  the  witness- 
es saw  the  signature  of  the  testator  on  the 
paper  at  the  time  they  signed  It;  fourth,  the 
testator  informed  the  witnesses  (who  did 
not  see  him  write  it)  that  the  signature  was 
his  own. 

[1-4]  The  burden  of  proof  was  (m  the  pro- 
ponents to  establish  these  facts;  but  they 
were  not  bound  to  establish  them  by  the 
testimony  of  the  subscribing  witnesses,  and 
thoy  were  not  bound  to  prove  them  beyond  a 
reasonable  doubt  All  that  was  necessary 
was  that,  upon  the  whole  proof,  it  should 
reasonably  appear  more  probable  than  other- 
wise that  the  instrument  was  executed  In  the 
manner  required  by  the  statute. 

[t,  6]  The  first  requirement  stated  by  the 
court  was  sufficiently  evidenced  by  the  ap- 
pearance of  the  paper,  which  shows  conclu- 
sively that  the  typewritten  lines  prepared  for 
the  signatures  of  the  testator  and  witnesses 
were  on  the  paper  before  they  signed  it; 
and  the  appearance  of  the  folds  indicates 
that  the  rest  of  the  typewritten  matter  was 
placed  on  the  paper  before  it  was  folded,  and 
before  the  testator  unfolded  it  for  bis  own 
signature  and  for  the  signatures  of  the  wit- 
nesses. The  adjustment  of  the  rest  of  the 
typewriting;  to  the  lines  left  for  signatures, 
and  the  extreme  improbability  of  four  per- 
sons writing  their  names  on  a  blank  piece  of 
paper,  without  any  comment  being  made  at 
the  time,  are  also  proper  considerations  for 
the  Jury. 

The  second  requirement  was  met  by  the 
testimony  of  the  two  girls,  who  saw  the  tes- 
tator unfold  the  paper  and  write  something 
on  it  before  he  presented  it  for  the  signa- 
tures   of    the    witnesses.    As    every    other 


stroke  of  handwriting  on  the  paper  is  other- 
wise accoimted  for,  the  only  thing  the  testa- 
tor conld  have  then  written  on  it  Is  his  own 
signature  as  it  now  appears  thereon.  And 
since  the  signature  was  there  when  the  wit- 
nesses signed  tlielr  names  as  witnesses  in 
close  proximity  to  It,  the  Jury  may  well 
have  refused  to  believe  that  they  did  not 
then  see  it.  Their  whole  testimony  was  dis- 
credited, so  far  as  the  accuracy  of  their  pres- 
ent recollection  was  ctmcemed,  by  an  afB- 
davit  executed  when  the  paper  was  first  of- 
fered for  probate,  in  which  they  stated  un- 
der oath  that  they  saw  the  testator  sign  the 
paper,  that  he  declared  it  to  be  his  last  will, 
and  that  they  signed  Is  as  witnesses  In  his 
presence  and  at  his  request 

[7]  The  fourth  requirement,  that  tHe  tes- 
tator must  have  Informed  the  witnesses  that 
the  signature  on  the  paper  was  his  own,  is 
fairly  satisfied  by  the  testator's  declaratl(Mi 
that  the  paper  was  his  wllL  Under  tiie  dr- 
cumstances  this  statement  was  a  sufficient 
declaratlcn  to  the  witnesses  that  the  signa- 
ture which  they  had  Just  seen  and  witness- 
ed was  his  own. 

For  these  reasons  the  motlm  to  set  aside 
the  verdict  was  proper^  denied.  The  as- 
slgnmente  of  error,  based  upon  alleged  Of- 
rors  and  omissions  in  the  charge  of  the 
court,  are  overruled.  The  law,  ao  flir  a«  It 
Is  applicable  to  this  case,  is  folly  and  cor- 
rectly stated  in  the  four  prt^Kwitions  al- 
ready discussed,  and  in  this  and  other  re- 
spects the  court  diarged  the  Jury  in  accord- 
ance with  the  substance,  though  not  the  lan- 
guage, of  the  contestants'  requests  to  charge. 

There  is  no  error.  The  other  Judges  con- 
curred. 


OS  Cona.  O) 
.     ANDERSON  et  ux.  v.  COLWBILL. 

(Supreme    Court    of    Ebrrors    of    CJonnecticat. 
Aug.  9,  1918.) 

1.  PlKADINO         «=!>236(6)    —    AlOCNDIOtNT    — 

Chabactebizatiok  of  TaAitsAcnoN. 

In  action  for  reconveyance  ot  realty  alleged 

to  have  been  deeded  to  defendant  in  trust,  though 

deed    was    absolute    in    form,    disallowance    of 

plaintifTB  motion  to  amend  by  substitution  of 

mortgage"  for  "trust,"  and  "mortgagee"  for 
"trustee,^'  was  proper,  as  character  m  trans- 
action was  determined  by  allegations,  and  not 
by  the  pleader's  characterisation. 

2.  MOBTQAQES       9=337(2)— ABBOLim    DntD— 

Paboi.  Evidercb. 
Parol  evidence  is  admissible  to  show  that  an 
absolute  deed  was  intended  to  stand  only  as  se- 
curity, so  that  the  transaction  was  In  fact  a 
mortgage,  whether  the  mortgage  was  to  secure  a 
present  debt  or  future  advances. 

3.  MOBTQAGEB    4=>S7(^)— ABSOLUTK  DEED — 

Pabol  Showing  of  Considebation. 
The  consideration  of  an  absolute  deed  in- 
tended as  a  mortgage,  serving  to  prevent  a  re- 
sulting trust  in  favor  of  the  grantor,  may  be 
shown  by  parol,  even  in  cases  which  did  not  in- 
volve fraud,  acddent,  or  mistake. 
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4.  MoRTOAOEs  «=>32(5)— Deed  Abso&otx  m 

E^RU. 

Where  hasband  and  wife  transferred  In- 
cumbered realty  to  defendant  by  deed  absolate 
in  form,  but  merely  to  secare  payment  of  ad- 
vances promised  to  be  made  by  defendant,  and 
to  secure  contracts  for  -work  to  be  given  husband 
by  defendant,  transaction  constituted  a  mort- 
gage, whether  or  not  defendant  made  advancea. 

Prentice,  0.  J.,  and  Beach,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  HaTen 
Oonnty;   Joel  H.  Reed,  Judge. 

Acticm  by  Matthew  S.  Anderson  and  wife 
against  Daniel  Colwell  to  secure  reconvey- 
ance of  land  absolutely  conveyed,  aa  made 
In  trust  From  refusal  to  set  aside  Judg- 
ment of  nonsuit,  plaintiffs  appeal.  Judgment 
set  aside,  and  new  trial  ordered. 

Oeorge  B.  Beers  and  Claude  B.  Maxfield, 
both  of  New  Haven,  for  appellants.  Louis  M. 
Boseabluth  and  Edwin  A.  Clark,  both  of 
New  Haven,  for  appellee. 

WBEEUESR,  3.  The  complaint  sets  ap 
these  facts: 

Harr  E.  Ander8<m  was  on  November  1, 
1913,  the  owner  of  three  pieces  of  land,  with 
the  buildings  thereon.  She  was  In  need  of 
money  with  which  to  make  repairs  and  to 
pay  the  sums  due  on  Incumbrances  on  this 
property.  Her  husband,  Matthew  S.  Ander- 
son, was  In  need  of  money  for  use  In  his 
business.  Shortly  after  November  1,  1913, 
the  said  Mary  E.  Anderson  transferred,  by 
conveyance  absolute  in  form,  this  property 
to  the  defendant,  upon  bis  agreement  to 
made  advances  to  her  and  her  husband,  the 
plaintiffs  herein,  to  engage  him  to  do  certain 
work,  to  permit  them  to  have  possession  of 
these  premises,  and  to  occupy  one  at  the 
houses  without  paying  rent  unt^  the  final 
adjastment  of  the  account,  and  to  permit 
the  plantlffs  to  hold  possession  of  all  of  this 
property  until  about  November,  1915  or  1916. 
And  In  consideration  of  the  agreements  of 
the  defendant,  the  plaintlfls  agreed  to  hold 
this  pr«verty,  keep  the  charges  against  it 
maturing  from  time  to  time  paid  up,  keep 
it  In  repair,  and  collect  the  rents,  and  to 
preserve  an  accurate  account  of  all  receipts 
anl  disbursements  made  on  account  of  it, 
and  to  pay  rent  fbr  the  house  and  barn  oc- 
cupied as  a  home  by  them  at  a  named  rent. 
The  parties  to  this  agreement  mutually 
agreed  that  In  about  two  or  three  years  from 
November  1,  1913,  they  would  strike  a  bal- 
ance, and  the  amount  due  according  to  this 
balance  w«s  to  be  paid,  and  thereupon  the 
defendant  was  to  transfer  to  the  plaintiff 
Mary  El  Anderson  this  prc^erty  transfer- 
red by  her  to  him. 

The  plaintiffs  are  Indebted  to  the  defend- 
ant for  the  balance  due  on  rent,  $566 ;  also 
for  cash  received  from  defendant  for  mate- 
rial and  labor,  $1,345.82;  also  for  amounts 
paid  by  the  defendant  upon  Incumbrancer, 
not  to  exceed  $1,800— In  all,  $3,711.82.    The 


defendant  Is  Indebted  to  ihe  plaintUTs  for 
work  and  material  furnished  by  Matthew 
S.  Anderson,  $3,389.17 ;  also  for  the  amount 
agreed  to  be  paid  for  the  transfer  of  a  mort- 
gage on  property  on  Peck  avenue,  $750; 
also  for  acquiring  title  to  said  property,  $50 
—In  all,  $4,189.17.  This  leaves  a  balance  due 
upon  this  account  In  favor  of  the  plaintiffs 
of  $478.35. 

The  plaintiffs  have  carried  oat  their  part 
of  this  agreement,  and  demanded  an  ac- 
coonting  and  a  reconveyance  of  this  prop- 
erty, and  offered  to  pay  any  balance  found 
due.  The  defendant  has,  in  violation  of  his 
agreements,  bronght  an  action  of  summary 
process  to  recover  possession  of  these  prem- 
ises. The  plaintiffs  pray  for  a  revesting  of 
the  title  to  these  premises  in  them,  for  an 
accounting,  and  for  a  judgment  for  the 
amount  due  on  the  accounting.  The  defend- 
ant. In  bis  answer  and  counterclaim,  claims 
a  balance  due  of  $l,37&70,  and  prays  Judg- 
ment for  $1,500. 

Upon  the  trial  the  plaintiffs  introduced  In 
evidence  the  deeds  affecting  these  transfers. 
These  were  quUclalm  deeds,  aOisolute  on 
their  fkce  and  expressed  to  be  for  a  valu- 
able consideration.  Thereupon  the  plaintiffs 
inquired  of  the  witness  Matthew  S.  Anderson 
as  to  what  was  said  at  the  oral  interview, 
as  a  result  of  which  these  transfers  were 
made.  This  conversation  defendant  objected 
to  as  an  attempt  (1)  to  establish  a  trust  iu 
real  estate  by  parol;  (2)  to  vary  by  parol 
the  terms  of  an  absolute  deed,  expiessed  to 
be  for  a  valuable  consideration ;  (3)  to  vary 
the  terms  of  a  written  instrument,  when 
fbere  was  no  allegation  in  the  complaint  of 
fraud,  accident,  or  mistake  in  Its  procure- 
ment, and  this  conversation  occurred  prior 
to  its  execution. 

The  plaintiffs  claimed  the  evidence  "to 
show  that  the  transaction  was  really  a  mort- 
gage, and  not  an  absolute  transfer."  This 
evidence  was  excluded.  The  plaintiffs  moved 
to  amend  the  complaint  by  substituting  the 
word  "mortgage"  for  "trust,"  and  "mort- 
gagee" for  "trustee,"  in  the  complaint, 
wherein  It  was  alleged  that  the  conveyance 
was  in  fact  upon  the  trust  described  in  the 
foregoing  agreement  The  motion  was  de- 
nied. Thereafter  the  witness  Matthew  S. 
Anderson  wasi  inquired  of: 

"After  this  conveyance  was  made  to  Mr.  Col- 
well, did  you  do  certain)  work  for  Mr.  Colwdl 
on  his  property?" 

And  also: 

"At  the  time  that  yon  made  the  transfers  to 
Mr.  Colwell,  did  yon  owe  Mr.  Colwell  any  mon- 
ey at  that  time?    A.  No,  sir." 

And  also: 

"After  these  transfMrs  were  made,  was  any 
money  paid  by  Mr.  Colwell  on  your  account  or 
any  expenses  incurred  for  your' 

All  of  this  evidence  was  excluded.  1%ese 
rulings  are  assigned  as  errors,  and  are  the 
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ba6ls  of  the  appeal.  If  they  are  correct,  the 
denial  of  the  motion  to  set  aside  the  nonsnlt 
was  not  erroneous. 

[1]  The  disallowance  ot  the  amendment 
was  pr(^>er.  The  character  of  the  transac- 
tion was  determined  by  the  allegations  of 
the  complaint,  and  not  by  the  characteriza- 
tion of  the  pleader.  The  duty  of  the  court 
was  to  examine  these  allegations,  and  ascer- 
tain what  the  transaction  amounted  to,  and 
whether  It  described  a  "trust"  or  a  "mort- 
gage." 

[1]  The  court  excluded  this  evidence  upon 
the  objections  made  by  the  defendant,  and 
npon  the  further  ground  that,  although  parol 
evidence  might  have  been  admitted,  had  the 
mortgage  been  one  to  secure  a  present  debt, 
this  rule  was  not  applicable  In  a  case  such  as 
this  was  claimed  to  be,  where  the  mortgage 
was  to  secure  futnre  advances.  There  Is  no 
difTerence  In  the  rule  whether  the  mortgage 
was  given  to  secure  future  advances  or  a 
present  debt  Matz  v.  Arlck,  T6  Conn.  888, 
891,  06  Atl.  630;  WelsKnan  v.  Vollno,  84 
Conn.  820,  80  Atl.  81.  As  early  as  Frendi  t. 
Bums,  35  Conn.  8S8,  363,  we  said: 

"The  rule  that  an  absolute  deed,  If  Intended 
as  a  security  for  a  debt,  Is  to  be  r^arded  as  a 
mortgaee,  is  too  well  known  to  require  the  cita> 
tion  of  authorities  in  support  of  it." 

In  Williams  v.  Chadwlck,  74  Conn.  262,  2S5, 
50  AU.  720,  721,  we  said: 

"But  a  conveyance,  absolute  in  form,  will  in 
equity  be  regarded  as  a  mortgage,  when  the 
facts  show  that  the  real  transaction  is  a  trans- 
fer of  property  merely  to  secure  the  itayment  of 
a  debt" 

The  test  to  be  applied  is: 

"Was  the  convej'ance  in  fact  made  as  security 
for  some  debt?"  Fosdicb  v,  RobersMi,  91  Conn. 
571,  575,  100  Atl.  1059,  1060 ;  Frendi  v.  Bums, 
35  Conn.  350. 

[t]  The  deed  of  land  evidences  the  inten- 
tion to  pass  title,  and  does  not  express  the 
contract  pursuant  to  which  the  deed  was  giv- 
en. Lyndi  V.  Moser,  72  Conn.  714,  719,  46 
Atl.  IBS;  Lovdl  V.  Hammond  Co.,  66  Conn. 
500,  610,  34  Atl.  511.  Tb&  consideration  of 
the  deed  serves  to  prevoit  a  resulting  trust 
in  favor  of  the  grantor.  It  may  be  shown 
by  parol,  and  this  enrldence  Is  not  limited 
to  cases  lnv<rivlng  fraud,  accident,  or  mis- 
take.   Jones  on  Mortgages  C^th  Ed.)  |  286. 

The  defendant  meets  the  contention  that 
these  deeds,  though  absolute  on  their  face, 
were  In  fact  mortgages,  by  claiming:  First. 
That  It  nowhere  appears  In  the  evidence  or 
finding  that  the  court  made  sudi  a  ruling. 
This  Is  Inaccurate;  it  so  appears  In  the 
printed  record,  and  also  In  the  record  of  the 
court  of  which  the  printed  record  la  a  part, 
Second.  That  the  evidence  of  the  agreem«it 
could  not  be  proved  by  parol,  since  the  pur^ 
pose  Is  to  secure  a  transfer  of  lands  held  un- 
der an  express  trust,  and  In  the  absence  of 
allegations  of  fraud,  accident,  or  ndstake, 
We  have  seen  that  this  was  not  the  purpose 
of  the  plaintiffs;  their  purpose  was  to  show 
that  the  transaction  alleged,  which  they  at- 


tempted to  prove,  was  a  mortgage,  and  there- 
fore it  was  itermlsslble  to  prove  that  the 
deed,  though  absolute  on  Its  face,  was  In  fact 
a  mortgage. 

[4]  The  transaction  as  disclosed  In  the 
complaint  must  decide  whether  It  was  a 
mortgage.  Mrs.  Anderson  concededly  trans- 
ferred three  pieces  of  real  estate  to  the  de- 
fendant, and  these  were  incumbered  with 
mortgages,  and  she  and  her  husband  agreed 
to  continue  in  the  possession  of  these  prem- 
ises, to  pay  the  charges  maturing  upon  these 
premises,  keep  them  in  repair,  collect  the 
rent,  and  keep  an  accurate  account  of  all  re- 
c^pts  and  disbursements,  and  to  pay  a  named 
rental  for  the  house  occupied  by  them  aa  the 
final  accounting  between  the  parties ;  and  In 
consideration  of  these  transfers  and  of  these 
agreements  the  defendant  agreed  to  make 
certain  advances  to  the  plaintiffs,  to  eigago 
Mr.  Anderson  to  do  certain  work,  to  permit 
the  plaintiffs  to  bold'  possession  <^  these 
premises,  and  to  occupy  one  of  the  houses 
without  paying  rent  until  the  final  account- 
ing between  the  parties,  at  a  time  about  two 
or  three  years  distant 

No  other  purpose  of  these  transfers  Is  dis- 
closed, save  the  advances  promised  to  be 
made  and  the  work  promised  to  be  given. 
Whether  the  defendant  had  In  fact  made  ad- 
vances or  not  would  not  change  the  character 
of  this  transaction.  It  was  a  transfer  to  se- 
cure the  paym^it  of  advances  prcxnlsed  to  be 
mad€^  and  to  secure  contracts  for  work  to  be 
given.  This  is  a  plain  case  of  a  mortgage. 
It  would  be  an  unwholesome  and  unknown 
sort  of  equity  which  would  permit  one  to  ob- 
tain a  transfer  of  valuable  real  estate  upon  a 
promise  to  make  advances,  and  to  subsequent- 
ly upon  their  repayment  retransfer,  and  then, 
upon  failure  to  make  the  advances,  refuse  to 
compel  a  retransfer. 

But  this  is  not  that  case.  Here  the  defend- 
ant did  make  advances  by  paying  certain 
mortgages  upon  these  premises,  and  for  these 
the  plaintiffs  agreed  to  account;  and  if  the 
technical  rule  which  the  defendant  sought  to 
have  enforced  bad  prevented  the  plaintUfs 
from  securing  a  retransfer,  the  facts  alleged 
would  have  made  Imperative  the  accounting 
which  the  parties  are  alleged  to  have  agreed 
to  make.  All  of  this  evid^ce  was  clearly  ad- 
mlsslble  upon  either  ground. 

There  is  error,  the  Judgment  is  set  aside, 
and  a  new  trial  is  ordered. 

BORABACE  and  ^HUMWAT,  JJ..  concur. 

BJSAOH,  J.  (dissenting).  I  think  the  opin- 
ion, although  it  follows  the  record.  Is  mistak- 
en in  saying  that  the  plaintiffs  agreed  to  hold 
the  property,  keep  the  charges  against  it  paid, 
keep  it  in  repair,  and  collect  the  rents.  Tbe 
other  allegations  of  the  complaint  and  the 
plaintiffs'  brief  show  that  the  word  "de- 
fendant" should  be  substituted  for  "plain- 
tiff" in  the  aeoKid  sentence  at  the  ftrarth 
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IMraKraph  of  tbe  comiriBliiti  As  I  mider* 
stand  It,  tlie  case  tried  to  the  court  was 
one  where  the  defendant  was  In  poasesslon 
nnder  an  absolnte  deed,  and  the  grantor  otlep- 
«d  to  prove  a  contemporaneous  parol  agree- 
ment to  reoonvey  two  or  three  yean  from 
date,  on  the  theory  that  the  transactian  al< 
leged  tn  the  complaint  was  In  ^ect  a  mort- 
gage. 

The  complaint,  however,  alleges  an  agree- 
ment under  which  the  defendant,  the  alleged 
mortgagee,  was  to  be  paid  an  agreed  rental 
by  the  plaintiffs  for  a  i>art  of  the  premises, 
and  was  also  to  be  charged  with  the  cost  of 
keying  all  the  premises  in  repair. ,  This 
seems  to  me  utterly  Inconsistent  with  th^ 
theory  that  the  defendant  was  merely  a  mort- 
gagee; and  the  practical  result  of  the  ac- 
count stated  1b  that  the  defendant,  who  is  sup- 
posed to  have  become  a  mortgage  creditor  to 
the  extent  of  $1,800  by  paying  off  mortgages 
(which  he  must  have  paid,  in  any  evoit,  for 
his  own  protection)  is  to  have  this  credit  more 
than  canceled  by  a  charge  of  some  $2,000  for 
reiialrs  on  the  alleged  mortgaged  premises. 

I  cannot  see  how  such  a  pleading  con  be 
treated  as  a  bill  to  redeem.  ' 

PBEXNTICra,  O.  J.,  concnra 


(M  Conn.  C72) 

WIUilAMS  BROS.  MFa.  CO.  t.  NAUBDO 
FIRE  J>IST. 

(Supreme  Court  of  Slrror*  of  Oonnecticat. 
July  23,  1918.) 

1.  Taxation   «=>276— Plaok  o»  Taxation— 
cobforations— "bstablishmnt." 

Under  Gen.  St  1902,  |{  2828,  2329,  pii>- 
viding  that,  where  a  corporation  has  two  or 
PK>re  establishments  for  transacting  its  boainesa 
in  different  towns  or  taxing  districts,  the  es- 
tablUiments  with  their  personal  property  shall 
be  aascMed  in  the  town  or  taxing  district  where- 
in they  are  situated,  any  building  in  which  any 
part  of  the  business  of  the  corporation  is  car- 
ried on  is  an  establishment 

[Bd.  Note.— For  other  definitions,  see  Wotrds 
and  Phrases,  First  and  Second  fieriss,  Bttab- 
Usbment] 

2.  Taxation   <S=3263— Pxaoi  of  Taxation- 
Statute. 

Under  Gen.  St  1902,  |  2342,  requirinc  the 
properly  of  any  trading,  mercantile,  or  mechani- 
cal business  to  be  assessed  in  the  town,  dty,  or 
borough  where  thebiMliiess  is  carried  on,  where 
a  corporation  has  different  buildings  in  Afferent 
towns,  cities,  or  boroughs,  eadi  building  will  be 
assessed  in  the  town,  aty-,  or  borough  m  which 
its  business  is  carri«l  on. 

8.  Taxation  «=326S— Pcaob  o»  Taxation— 
"Casbied  on  Business." 
Under  Gen.  St  1902,  {  2S42,  requiring  the 
property  of  any  trading,  mercantile,  or  mechani- 
cal business  to  be  assessed  in  the  town,  city,,  or 
borough  where  the  business  is  carried  on,  the 
buriness  of  a  manufacturing  corporation  is  car- 


>  The  tentenc*  referred  to  reads  as  follows:  "Tba 
pUtntlH  was  to  bold  latd  property,  to  keep  the 
charges  sgainit  it  maturing  from  time  to  time  paid 
up,  kwp  it  in  repair,  and  collect  the  rents,  preserv- 
ing an  aoeurate  aooount  of  all  receipta  and  dlaburso- 
ments  ea  account  of  laid  propertr." 


ried  on  where  the  various- parts  of  the'plhnt 
are  located,  and  not  where  its  office  is  located. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Carry  On 
Business.] 

Appeal  from  Superior  Oouct,  Hartford 
Ooimly;   Edwin  B.  Gager,  Judge, 

Appeal  by  the  Williams  Brothers  Manufactur- 
ing Company  to  the  Board  of  Relief  from  the 
assessment  of  its  property  by  Naubuc  Fire  Dis- 
trict From  the  action  of  the  board  in  lowering 
the  assessment  the  Naubuc  Fire  District  ap- 
peals.   No  error. 

Alvan  Waldo  Hyde,  of  Hartford,  for  appel- 
lant Stewart  N.  Dimning,  of  Hartford,  for  ap- 
pellee. 

WHEEiLiDR,  J.  The  defendant,  Naubuc 
Fire  District  is  a  municipal  corporation. 
The  plaintiff  is  a  manufacturing  civporatlon. 
Both  corporations  are  organized  under  the 
laws  at  Connecticut  and  located  in  the  town 
of  Glastonbury.  Tbe  plant  and  principal 
office  of  the  plaintiff  Is  in  Glastonbury.  A 
small  portion  of  Its  land  and  the  building 
containing  its  general  offices  and  a  part  of 
one  of  its  factories  are  situated  In  the  Nau- 
buc fire  district  The  larger  part  of  its  land 
and  tbe  rest  of  its  manufacturing  buildings 
and  the  factory  office  from  which  the  factory 
Is  operated  are  situated  tn  Glastonbury  and 
ontalde  the  limits  of  this  district  The  plain- 
tiff, in  October,  IMS,  made  return  of  Its  proiv 
erty  subject  to  taxation  to  the  assessors  of 
Glastonbury,  and  induded  in  this  list  was 
an  item  showing  the  "average  amoimt  of 
goods  on  hand  of  manufacturers  for  whole 
or  part  of  year  preceding  date  of  listing. 
Including  raw  stock,  and  finished  and  un- 
finished product  $79,000."  On  June  12,  1916, 
the  assessors  of  this  fire  district  gave  the 
plaintiff  nodoe  that  the  value  placed  upon  its 
real  estate  was  $35,283,  and  that  upon  the 
average  amount  of  goods  in  its  hands  during 
the  preceding  year  was  the  said  amount  of 
$79,000,  Upon  the,  plalntUTs  appeal  the 
board  of  relief  of  thla  district  reduced  the 
value  of  the  real  estate  of  the  plaintiff  $8,283, 
and  refused  to  reduce  this  assessment  of 
$79,000  placed  upon  its  goods  on  hand.  The 
plaintiff,  claiming  to  be  aggrieved  by  the  ac- 
tion of  the  board  of  relief  tO(A  this  appeal 
to  the  superior  court    The  court  fiound  that: 

"The  average  value  of  the  plaintiff's  goods  on 
hand  during  ue  year  preceding  the  date  of  list- 
ing, Ineluding  raw  stodr,  and  finished  and  un- 
finished product  in  its  entire  plant  in  the  town 
of  Olastonbuiy  was  $79,000,  and  the  value  of 
such  goods  actually  withm  this  firs  district  was 
$9,000." 

The  court  held  that  {he  assessment  should 
Include  only  the  value  of  the  goods  on  hand 
In  the  district,  and  that  the  assessment  of 
$79,000  should  be  reduced  to  $9,000. 

The  issue  raised  by  the  appeal  is  as  to  the 
true  rule  of  assessment  by  the  district  of  the 
goods  on  hand  of  the  plaintiff,  including  raw 
stock  and  tinished  and  unfinished  product. 

The  ^re  distinct  claims  that,  un..er  the 
statutes:  (1)  A  manufacturing  business  car- 
ried on  within  the  limits  of  the  fire  district 
was  subject  to  taxation  there;  (2)  the  stat^ 
utory  rule  ot  aasenment  of  such  a  busUnan 
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was  the  arerage  amount  of>  goods  kept  on 
band  for  sale  during  tbe  year  preceding  the 
date  of  assessment;  (3)  the  manufacturing 
business  of  the  plaintiff  was  located  and  car- 
ried on  in  the  district;  and  (4)  the  average 
amonnt  of  goods  kept  on  hand  in  connection 
^ith  said  business  in  the  town  of  Olaston- 
bory  must  be  included  in  determining  the 
Talue  of  the  business. 

The  defendant  fire  district  was  authorized 
to  lay  and  collect  taxes  for  the  purposes  ft>r 
whldi  it  was  organized,  tIk.  to  light  and 
sprinkle  streets.  P.  A.  1915,  c.  192.  This  stat- 
ute does  not  contain  any  specific  regulations, 
prescribing  tbe  method  of  taxation  or  the 
property  to  be  taxed,  but  Gen.  St  {  2001,  pro- 
vides that  the  laws  relating  to  school  dl»- 
.trictfi  shall  apply  to  Are  districts.  And  the 
law  classifies  the  classes  of  property  upon 
which  the  levy  of  taxes  by  a  sdiool  district 
shall  be  had,  specifying  among  these  any 
manufacturing  business,  subject  to  taxation, 
located  or  carri^  on  in  the  district.  O.  S.  {} 
2328,  2829  are  the  provisions  of  the  statutes 
und^r  whl<fli  the  property  of  corporations  in 
the  def«idant  district  may  be  taxed  for  the 
benefit  of  the  district  These^  in  substance, 
provide  that: 

"The  real  estate  shall  be  Mt  in  the  list  of  the 
town  in  which  such  real  estate  Is  sitnated,  and 
ibi  personal  property  shall  be  set  in  the  list  of 
the  town  in  which  it  has  its  principal  place  of 
business  or  ezerdse  its  corporate  powers;  and 
when  it  shall  have  two  or  more  establishments 
for  transacting  its  business  in  different  towns  or 
taxing  district  it  shall  be  assessed  and  taxed 
for  every  such  establishment  and  for  the  per- 
sonal property  attached  thereto  or  connected 
therewith,  in  the  town  or  other  taxing  district 
having  the  power  of  taxatimi  in  whidi  such  es- 
tablishment is."  rield  V.  Ouilfwrd  Water  Co., 
79  Conn.  70,  71,  68  Aa  723. 

The  amendment  of  section  2329  has  not 
substantially  changed  this  analysis  of  these 
sections. 

[1]  ESstabUshmfent,  as  used  In  this  statute, 
refers  to  those  agencies  which  serve  for 
transacting  the  business  of  the  corporation. 
All  such,  together  with  the  personal  proper- 
ty attached  thereto  or  connected  therewith, 
come  within  this  provision  of  this  statute. 
It  is  subject  to  assessm^it  In  tbe  town  or 
taxing  district  in  which  the  establishment  is. 
situated.  Any  building  in  whlcb  any  part  of 
tbe  business  of  the  corporation  is  carried  on 
is  an  e8tablishm«at  within  the  meaning  of 
this  statute.  That  this  is  the  true  construc- 
tion of  the  word  "establishment"  is  apparent 
from  a  reading  of  the  amendment  made  by 
chapter  17  of  Public  Acts  1868,  p.  148,  to  tbe 
original  act. 

Q.  S.  f  2329,  applies  to  all  "municipal  divi- 
sions," of  which  tbe  defendant  fire  district 
is  one.  And  the  personal  property  situated 
\vithin  tbe  district  is  to  be  taxed  in  that  dis- 
trict If  this  section  were  the  only  one  re- 
lating to  the  levy  of  taxes  upon  corporations, 
no  controversy  would  have  arisen.  But  the 
fire  district  Insists  that  O.  S.  {  2342,  fur- 


nishes a  q^edal  rule  of  assessmoit  for  the 
levy  of  taxes  upon  property  of  this  kind  be- 
longing to  a  corporation  situated  in  the  fire 
district  This  section  provides  that  the  prc^ 
erty  of  any  trading,  mercantile,  or  mechani- 
cal business,  belonging  to  an  individual  or  a 
corporation,  Shall  be  assessed  in  tbe  name  of 
the  owner  or  ownen  in  tbe  town,  city,  or 
borough  where  tbe  business  is  carried  on, 
and  that: 

"The  average  amonnt  of  goods  kept  on  hand 
for  sale  during  the  year,  or  any  portion  of  it 
when  the  business  has  not  been  carried  on  for 
a  year,  previous  to  the  first  day  of  October,  shall 
be  the  rule  of  assessment  and  taxation." 

[2}  As  originally  passed,  this  section  of  the 
act  (diapter  47,  |  12,  PubUc  Acts  1851),  re- 
lated exclusively  to  trading  and  mercantile 
businesses,  but  later  on  this  section  was  made 
aN>llcable  equally  to  corporations  engaged  in 
any  manufacturing  or  mechanical  business. 
It  clearly  contemplates  a  going  business,  and 
the  rule  of  assessment  Is  applicable  only  to 
sucb.  We  can  see  no  reason  why  tbis  rule 
may  not  apply  to  each  of  the  two  or  more 
establishments  situated  in  different  towns, 
cities,  or  boroughs.  So  construed,  the  stat- 
utes can  stand  together.  Moreover  section 
2342  does  not  appefu*  to  relate  to  any  munici- 
pal division  except  towns,  (dties,  and  bor- 
oughs. 

[1}  The  contention  of  the  district  that  the 
business  was  carried  <mi  where  Its  office  was 
Is  not  sound.  Tbe  business  was  carried  on 
where  the  various  parts  of  the  plant  are  lo- 
cated. We  BO  construed  this  section  In  tbe 
case  of  Jackson  v.  Union,  82  Conn.  266,  270, 
73  AtL  773,  and  held  that  the  place  of  Office 
did  not  control,  but  tbe  place  where  the  tim- 
ber was  cut  and  prepared.  If  the  personal 
property  of  the  plaintiff  was  taxed  in  the  dis- 
trict where  its  office  was,  as  the  district 
claims,  then  such  pcuts  of  the  personal  prop- 
erty as  were  located  outside  this  district  and 
In  an  adjoining  district  would  be  also  subject 
to  taxation  in  this  district  A  construction 
leading  to  double  taxation  should  be  avoided. 
Since  the  defendant  can  lawfully  light  and 
sprinkle  streets  only  within  the  district  the 
plaintiff's  property  outside  the  district  could 
receive  no  benefit  from  the  district  and  a 
construction  which  imposes  taxes  with  no 
possibility  of  benefits  should  be  avoided. 

There  la  no  error.  The  other  Judges  oon- 
curred. 

(IS  N.  H.  48) 
Petition  of  OARI/TON  et  aL 

(Supreme  Court  of  New  Hampshire    Strafford. 
June  29,  19ia) 

1.  Wiixs  «s>527— Besiottabt  Olaum— Out 
TO  Legatees. 
Under  residuaiy  dause,  fiving  to  the  "lega- 
tees" of  the  will  to  proportion  to  the  amount 
"already  given  them,  proportions  of  legatees 
are  determined  by  considering  gifts  of  real  estate 
and  personal  property,  of  whatever  nature. 
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2.  ExKctrroBS  and  Adiunistratobs  4=>72  — 
DETXBiaNINO  Akoxtnt  ot  Residitabt  Gdts 
— EVIDBNOK. 

Thtt  appraisal  made  pnrsaant  to  Pub.  St. 
1901,  c.  189,  §1  1,  2,  of  tb»  property  scheduled 
in  the  inventorj  returned  by  the  executors,  is 
not  conduaive  tn  determining  shares,  under  re- 
8idaai7  gift  to  the  legatees  in  proportion  to  the 
amount  already  given  tliem. 

Petition  of  Eflward  B.  Carlton  and  another, 
as  executors,  for  advice.    Oase  discharged. 

Petition  for  advice  by  the  execntors  of  the 
will  of  Cbra  C.  Furber.  1*6  will  was  dated 
August  26,  1916,  and  proved  March  27,  1917. 
The  material  parts  of  tbe  wUl  are  as  follows: 

"Third.  I  give,  bequeath,  and  devise  to  my 
brother,  Edward  EX  Oailton,  of  Springfield, 
Massacnusetts,  the  sum  of  ten  thousand  ($10,- 
000)  dollars:  also  the  contents  of  my  home  In 
said  Dover:  also  a  cottage  and  contMits  of  the 
aame  and  land  situate  in  Alton,  New  Hamp- 
shire and  known  as  the  Cora  C.  Furber  prop- 
erty, to  him,  the  said  Edward  El  Carlton, 
his  heirs  and  assigns  forever.    •    •    • 

"Sixth.  Igive  to  Alice  8-  Furber  of  Manches- 
ter, New  Hampshire,  nieoe  of  the  late  Dudley 
L.  Furber,  the  sum  of  five  thousand  ($6,00(A 
d^lars  together  with  an  annnibr  polier  which 
I  b(dd  in  the  ICassachosetta  Life  Insnnuice 
Company  of  Springfield,  Massachusetts,  in  the 
sum  of  five  thousand  ($6^000)  dollars  running 
fifteen  years.    •    •    • 

"All  the  rest,  residue  and  remainder  of  ifiy 
properly  of  any  name  and  nature  and  wherever 
found,  I  give,  bequeath  and  devise  unto  the  lega- 
tees ti  this  will  in  pioportion  to  the  amount  al- 
ready nven  to  them,  their  heirs^  and  assigns 
forever. 

The  execntors  ask  to  be  advlaed  whether, 
In  making  distribution  of  the  residue  of  the 
estate,  the  Inventory  value  of  Oie  contents  of 
the  home  in  Dover  and  of  the  land  In  AltAn 
given  to  Edward  E.  Gerlton  by  the  third 
clause  and  the  value  of  the  annuity  policy 
given  to  Alice  S.  Furber  by  the  sixth  dause 
of  the  will  Should  be  considered  in  ascertain- 
ing the  shares  of  the  several  legatees  la  such 
resldutun.  The  will  contains  gifts  of  8i>eclfled 
sums  In  money  to  six  persons,  beside  those 
named  In  the  above  clanses. 

Dwight  Hall,  of  Dover,  for  -executors. 
Jones,  Warren,  Wilson  &  Manning,  of  Man- 
diester,  fk>r  Alice  S.  Furber. 


PARSONS,  O.  J.  [1]  "The  word  "devlfle' 
is  more  specially  appropriated  to  a  gift  of 
lands,  and  every  person  taking  an  Interest  In 
the  produce  of  real  estate  directed  to  be  sold 
Is,  strictly  speaking,  a  devisee,  and  not  a 
legatee.  •  »  »  But  the  terms  are  used 
indifferently;  legatees  may  take  under  a  be- 
quest to  'all  my  devisees  above  named; 
•  •  •  and  the  word  'legacy'  may  be  ap- 
plied to  real  estate.  If  the  context  of  the  vrfll 
show  that  such  was  the  testator's  intention." 
Ladd  V.  Harvey,  21  N.  H.  514,  528;  Webster, 
Diet  title  "Bequeath" ;  Bouv.  Law  Diet  title 
"Legacy  "  As  to  the  land  in  Alton,  technical- 
ly Edward  B.  Carlton  is  a  devisee,  and  not 


a  legatee;  but,  using  language  with  the  same 
precision,  he  Is  one  pf  "the  legatees  of  this 
will,"  because  of  the  gift  to  him  of  ^0,000 
and  other  personal  property.  His  share  Is 
pnqtortloDed,  not  by  the  amount  devised  or 
bequeathed  to  him,  bnt  by  "the  amount  al- 
ready given"  to  him.  "The  word  'give*  is  of 
the  largest  signification,  and  is  applicable  as 
well  to  real  as  personal  estate."  Hooper  v. 
Hooper,  9  Cash.  (Mass.)  122,  129.  The  gift 
by  the  third  clause  to  Edward  E.  Carlton  in- 
cluded both  real  and  personal  estate,  and  the 
amount  given  him  is  the  total  value  o£  the 
gift  So  of  the  gift  of  two  classes  of  person- 
al property  to  Alice  S.  Furber  by  the  sixth 
clanse,  cash  and  the  annuity  policy.  The 
total  value  of  her  gift  is  the  amount  given  to 
her. 

It  la  not  probable  the  testatrix  under- 
stood the  shade '  ot  difference  in  meaning 
which  may  be  found  between  the  terms  "lega- 
tee" and  "devisee."  But  the  will  is  evidence 
that  the  scrivener  was  skilled  in  legal  phra- 
seology. In  the  trwo  cases  where  a  gift  of  real 
estate  is  made,  clause  third,  above  consider- 
ed, and  the  residuary  clause,  care  was  taken 
to  Insert  the  appropriate  word  "devise"  for 
a  gift  of  real  property  by  wlU.  It  Is  proba- 
ble, if  the  testator  had  intended  to  limit  the 
division  of  the  residue  by  the  amounts  of  her 
gifts  of  personal  estate,  apt  words  would 
hare  been  nsed  to  express  such  Intention. 
For  the  same  reason  It  is  clear  that  the 
amounts  already  given  by  the  will  were  not 
understood  to  be  limited  to  cash  gifts.  The 
executors  are  advised  that  the  value  of  the 
property  given  to  Edward  and  Alice  other 
than  cash  should  be  Included  In  ascertaining 
the  amount  already  given  them  by  the  will. 

[2]  By  'inventory  value"  in  the  question 
submitted  is  understood  the  Appraisal  made 
of  the  prc^eity  scheduled  In  the  Inventory 
returned  by  the  executors  to  the  probate 
court  P.  S.  c.  189,  H  1,  2.  In  Seavey  v. 
Seavey,  87  N.  H.  125,  this  appraisal  was  held 
admissible  in  controversies  between  strangers 
to  the  appralsaL  The  conclusion  that  such 
appraisal  is  admissible  at  all  has  since  been 
criticized,  if  not  expressly  overruled.  Derry 
V.  County,  62  N.  H.  485,  487,  488;  Concord 
Land  &  Water  Power  Co.  v.  Clough,  69  N.  H. 
609,  610,  45  AtL  566.  But  in  Seavey  v.  Sea- 
vey the  appraisal,  though  considered  admis- 
sible as  prima  fade  evidence,  was  expressly 
held  not  to  be  conclusive.  It  is  nojt  conclu- 
sive of  valud  ui)on  the  assessment  of  the  In- 
heritance taxes.  Laws  1905,  c.  40,  S  13;  S. 
P.  S.  p.  99.  No  ground  is  perceived  upon 
whldi  this  appraisal  can  be  held  conclusive 
upon  the  distributees  of  this  will  In  deter- 
mining their  several  shares  in  the  residuum. 
If  there  Is  controversy,  the  value  should  be 
determined  in  some  proceeding  to  which  all 
interested  are  parties. 

Case  discharged.     All  concurred. 
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(79  N.  H.  M) 

SPINNBT  T.  TOWN  OF  SEABROOK  «t  aL 

(Sapreme  Court  of  New  Hampshire.    BockinK- 
ham.     July  19,  1918.) 

1.  Taxation  «e3602— Golucotior— Abbeot  or 
Delirqdbnt  Taxfatkr— "Oivn.  Pbocess." 

Where  a  tax  collector  commita  a  delinquent 
taxpayer  to  the  county  jail  aa  authorized  by 
Pab.  St  1901,  c.  60,  I  8  (re-enacted  in  Laws 
1913,  c.  82,  i  5),  the  arrest  ia  a  dvll  and  not  a 
criminal  procesa:  a  collector  under  Pub.  St 
1901,  c.  60,  i  1  (Laws  1913.  c.  82,  f  «)  having, 
in  the  collection  of  taxes,  all  the  powers  Tested 
in  conataUea  in  the  aerrloe  of  ci^  process. 

[Ed.  Note.— For  othw  definitions,  see  Wtnrda 
and  Phrases,  First  and  Secmd  Seriea,  CUvil  Pro- 
cess.] 

2.  Pbzsors  «=»18(Q— Sttfpobx  or  Pbibonebs— 

OlTIL    PBOCEBS— LlABILITT    OF   CoTJNTT. 

Pub.  St  1901,  c.  282.  I  4,  providing  that 
county  commissioneeB  shall  allow  jailor  reasona- 
ble compensation  for  support  of  prisoners  con- 
fined on  criminal  ttrooess,  does  not  make  coonb^ 
liable  for  board  of  prisoners  confined  on  civil 
process. 

3.  CouKTiEB  «=>206— AonoR  Aoainst. 

An  action  at  law  ordinarily  does  not  lie 
against  a  comity. 

4.  Pbibons  <S=»1S(1)— LlABILITT  OT  Tax  Col- 

LECTOB— SUPPOBT  OF  DKLINQUSNT  TAXPATKB 

CoioanxD  tq  Jau,. 
Tax  coUector  who  oommits  deUnqoent  tax- 
payer to  jail  is  not  persoaallr  liable  for  lattnr's 
su^ort  while  confined  in  jail;  Pub.  St  1901, 
c.  00,  i  16,  providing  that  tax  collector  shall  not 
be  liable  for  any  cause  except  official  miscon- 
duct 

5.  Towns  9s»80— AirrHORiTr  or  Sklkoimah— 
Tax  Wabbantb.     , 

Under  Pub.  St  1901,  c.  69,  8  7,  defining  duties 
of  selectmen  of  a  town  in  issuing  tax  warrsint, 
a  town  has  no  control  over  the  selectmen  in  the 
performance  of  sadi  duty  and  has  no  right  to 
instruct  them  to  issue  or  not  to  issue  a  warrant 
or  to  direct  collector  how  to  execute  the  war- 
rant 

6.  Pbisonb    «=>18(e)  —  Buppobt    of    Dblin- 

qUENT  TAXPATSB  COIOUTTCD  TO  JAXL—liKA- 

BiLiTT  OF  Town. 
Where  tax  collector  commits  delinquent  tax- 
payer to  county  jail,  the  town  whose  selectman 
issued  the  tax  warrant  is  not  liable  for  his  sup- 
port while  in  jail  In  Uie  absence  of  an  agreement 
to  pay  for  such  sup^port  and  in  the  absence  of 
statutory  provision  imposing  such  liability. 

7.  Pbisonb  *=»18(6)— Sdppobt  of  Pbisonk»— 
dvii.  Pbocess— town's  Liability. 

Under  Pub.  St  1901,  c  235,  {  12,  providing 
that  the  person  at  whose  suit  a  person  is  com- 
mitted to  jail  on  civil  process  except  for  tres- 
pass, tort,  or  bastardy,  shall  give  bond  to  jailor 
to  pay  prison  charges,  and  neither  section  11 
nor  section  12  making  such  person  directly  Ha- 
bls,  a  town  causing  aurrest  of  delinquent  tax- 
payer is  liable  for  his  support,  if  at  all,  only 
upon  a  bond. 

8.  Pbisonb  «s>18(1)  —  Jailob  —  Pbisoneb  on 
Civil  Pbocess. 

Jailor  is  not  bonnfl  to  recdve  a  poor  prismi- 
er  in  a  civil  action  and  incur  expense  of  his 
support  without  some  indemnity  therefor. 

9.  Pbisonb  *=»18(1)— Pbibonkb  on  Civil  Pbo- 

CESB— OOMFENSATION    FOB    EIEEPINQ, 

Where  jailor  receives  prisoner  on  dvil  pro- 
cess and  supports  Um  in  jail  without  security 
for  the  prison  diarges  or  without  aid  from  over- 
seers of  the  poor,  his  onl;^  remedy  is  against  the 
prisoner  alone  who  is  primarily  liable. 

Toung  and  Peaalee,  JJ.,  dissenting. 


Transferred  from  Superior  Coart,  Boddng- 
Itam  County ;  Allen,  Judge. 

Action  by  Ceylon  Sodnney  against  the 
Town  of  Seabrook,  County  of  Roddngham, 
and  another.  TransfeiTed  from  superior 
court  to  Supreme  Coart  Claim  against  de- 
fendant county  disallowed;  Judgment  tor 
other  defendants. 

Action  against  the  town  of  Seabrook,  ooon- 
ty  of  Bockingham,  and  one  Perkins,  as  spe- 
cial tax  collector  of  tbe  defendant  town, 
brought  to  recover  certain  prison  diarges  and 
board  fromr  October  11,  1913,  to  December 
18,  1914,  of  a  delinquent  tas^yer  of  Sea- 
brook,  who  was  committed  to  the  county  Jail, 
of  which  the  plaintiff  was  the  Jailer,  by 
Perldns  acting  under  a  warrant, given  by  the 
selectmen  of  the  town  for  the  collection  of 
taxes.  No  bond  for  the  prisoner's  board  In 
Jail  was  demanded  by  the  plaintiff  and  no 
bond  for  that  purpose  was  given.  The  board 
was  furnished  by  the  plaintiff,  for  whidi  be 
has  received  no  pay.  The  taxpayer  npoa 
taking  the  i>oor  debtor's  oath  was  discharged. 
The  county  and  the  town  moved  fbr  directed 
verdicts  in  their  favor.  Perkins  moved  that 
the  action  be  dismissed  as  to  him.  Without 
ruling  on  these  motions,  tbe  superior  court, 
Allen,  J.,  transferred  the  case  from  the  Oc- 
tober term,  1917,  of  the  superior  court 

Smest  L.  OnptiU  and  Bal^  C.  Oray,  both 

of  Portsmouth,  for  plaintiff.  William  H. 
Sleeper,  of  Exeter,  for  the  County.  Page, 
Bartlett  &  Mltdiell,  of  Portamonth,  for  tbe 
Town  and  fOr  Perklna 

WAI<KBR,  J.  [11  By  section  8,  e  60,  P.  a 
(re-enacted  in  section  6,  c  82,  Laws  1913),  It 
is  provided  that: 

"FV>r  want  of  goods  and  diattds  whererai  to 
make  distress,  the  ctdlector  may  take  the  body 
of  any  person  neglecting  or  refusing  to  pay 
the  tax  assessed  against  him,  and  commit  him 
to  the  common  Jail." 

SecUon  9  provides  that: 

"The  jailer  shall  receive  and  detain,  sudi  pet- 
aon  in  his  custody  until  he  pays  such  tax,  cost 
of  commitment,  and  charges  of  imprisonment, 
or  until  he  is  otherwise  disdiarged  by  due  course 
of  law." 

An  arrest  by  a  collector  at  taxes,  under 
his  warrant  authorizing  such  procedure  tor 
the  nonpayment  of  taxes.  Is  a  dvil,  not  a 
criminal,  process.  Tbe  purpose  of  the  arrest 
and  of  the  commitment  to  JaU  Is  not  to  pun- 
ish the  prisoner  as  a  crimhial  for  failure  to 
pay  the  tax  assessed  against  him,  but  to 
compel  the  payment  of  the  tax  as  a  dvil  obli- 
gation. For  tiie  accomplishment  of  this  pur- 
pose, "every  collector,  in  the  collection  of 
taxcB/ committed  to  him  and  In  the  service 
of  his  warrant,  shall  have  the  powers  vested 
in  constables  in  the  service  of  civil  process." 
P.  S.  c.  60,  i  1 ;  Laws  1913,  c.  82,  }  6.  That 
the  collection  of  taxes  is  deemed  by  the  Leg- 
islature to  be  a  dvil  process  is  also  recognis- 
ed in  section  17  of  the  same  chapter,  where 
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It  is  provided  tbat  a  tax  may  be  "collected 
by  suit  at  law  or  bill  in  equity."  The  Im- 
priaonment  In  Jail  of  one  wbo  talb  to  meet 
tils  tax  obligation  is  merdy  one  means  of 
collecting  tbe  tax,  in  tbe  same  way  that  tlie 
Imprisonment  of  a  debtor  on  execution  is 
one  means  of  collecting  the  debt.  In  Butler 
V.  Washburn,  25  N.  H.  261,  and  In  Gordon  Y. 
OUfFord,  28  N.  H.  402,  an  arrest  upon  a  tax 
warrant  was  treated  as  having  been  made  in 
a  dvil  proceeding,  and  no  case  holding  a  con- 
trary doctrine  has  been  called  to  our  atten- 

tlOD. 

[2, 3]  The  contention  therefore  that  the 
ooonty  is  liable  for  the  board  of  the  prisoner 
while  in  Jail  assumes  that  such  liability  may 
exist  when  the  commitment  is  made  in  a  dvil 
suit,  for  there  is  no  statute  explicitly  Impos- 
ing that  burden  upon  the  county  in  proceed- 
ings for  the  collection  of  taxes.  If  there  is 
stuch  a  liability,  it  can  only  be  derived  from 
the  general  statute  providing  for  the  support 
of  prisoners  in  JalL  But  that  statute  (P.  S. 
c  282,  {  4)  la  as  follows: 

"Every  Jailer  shall  provide  each  prisons  in 
his  custody  with  necessary  sustenance,  *  •  * 
and  the  county  commissioners  shall  allow  him, 
ont  of  the  county  treasury,  a  reasonable  com- 
pensation for  the  support  of  all  prisoners  con- 
fined on  criming  process." 

That  the  county  under  this  statute  is  not 
liable  for  the  board  of  prisoners  confined  in 
Jail  on  dvil  process  is  so  obvious  as  t<>  re- 
quire no  argument,  and  such  has  been  the 
purport  of  the  decisions  on  this  subject 
Amherst  v.  HoUls,  9  N.  H.  lOT;  De  Comcey's 
Petition,  22  N.  H.  368;  Plymouth  v.  Haver- 
hill, 60  N.  H.  400,  46  Atl.  460;  Locke  v. 
Belknap  County,  71  N.  H.  208,  51  Atl.  914.  In 
the  absence  of  statutory  authorization,  no 
reason  is  apparent  for  a  different  conclusion 
whether  the  imprisonment  is  for  the  collec- 
tion of  a  tax  or  the  collection  of  an  ordinary 
debt.  While  an  action  at  law  ordinarily  doea 
not  He  against  a  county  (Day  v.  Ooos  Coun- 
ty, 77  N.  H.  682,  93  Atl.  965),  the  question  of 
law  as  to  the  liability  of  the  county  has  been 
considered  as  though  it  had  been  regularly 
presented  as  a  claim. 

[4]  Nor  is  it  apparent  why  the  collector 
should  be  liable.  He  committed  the  prisoner 
In  the  execution  of  his  warrant,  whidi  au- 
thorized him  to  proceed  in  that  way  in  the 
attempt  to  collect  the  tax.  Uke  a  sherifT  in 
committing  a  defendant  upon  an  execution 
authorizing  the  act,  he  incurred  no  liability 
for  the  iH'isoner's  support  in  Jail.  Stevens  v. 
Merrill,  41  N.  H.  309.  That  was  a  matter 
in  reference  to  which  he  could  exerdse  no 
control,  and  for  which  he  could  not  be  held 
responsible  under  the  statute,  which  pro- 
vides  that  a  collector  of  taxes  shall  not  be 
liable  to  any  suit,  "for  any  cause  whatever, 
except  his  own  official  misconduct"  P.  S.  a 
60,  §  16.  Kelley  v.  Noyes,  43  N.  H.  209.  Act- 
ing as  a  public  officer  (Winchester  v.  Stock- 
weU,  76  N.  H.  193,  81  Atl.  626),  he  Incurred 
no  liability  toe  the  board  of  the  prisoner. 


[I]  Thfi  town  of  Seabrodr  in  its  private 
capadty  did  not  authorize  or  direct  the  ar- 
rest  and  imprisonment  of  the  delinquent  tax- 
payer. The  selectmen  in  issuing  the  tax  war- 
rant to  the  collector  did  not  act  as  the  agents 
of  the  town.  It  had  no  control  over  them  in 
the  performance  of  that  duty,  which  was  im- 
posed upon  them,  and  not  upon  the  town,  by 
the  statute.  P.  S.  c.  59,  {  7.  The  town  had 
no.  more  right  to  instruct  the  selectmen  to 
issue  or  not  to  issue  the  warrant,  or  to  di- 
rect the  collector  how  to  execute  the  war- 
rant, than  it  has  to  abate  a  tax^  (Hampstead 
V.  Plalstow,  49  N.  H.  84,  97),  or  to  pass  a 
vote  In  town  meeting  "directing;  the  collec- 
tion of  delinquent  assessments  so  fast  only 
as  can  be  done,  with  convenience  and  without 
pressure"  (Northumberland  v.  Coblelgh,  59  N. 
H.  250,  265).  In  an  action  for  the  recovery 
of  a  tax  it  was  said  in  Canaan  v.  District . 
74  N.  H.  617.  536.  70  Atl.  250,  257 : . 

"The  plaintiff  as  a  town  in  any  capadty  has 
no  control  over  the  questions  Involved  in  this 
tax.  It  cannot  by  town  vote  direct  wbetiier 
the  property  in  question  should  be  assessed  for 
taxation  or  not  or  determine  its  value.  By  sim- 
ilar action  it  could  not  aathorize  this  suit  It 
has  no  control  over  it  •  •  •  Althou{^ 
•  *!  •  a  par^  to  the  oontaioiTeisy.  which  is  be- 
tween the  state  in  the  exercise  of  its  taxing 
power  and  the  taxpayer  defending." 

"Tiie  taxes  collectible  under  the  .statute  are  in 
no  sense  debts  o^ed  to  the  town  as  a  corpora- 
tion, but  to  the  public."  Winchester  v.  Stock- 
weU,  supra,  76  N.  H.  194,  81  Atl.  526. 

[6]  If  the  defendant  town  had  passed  a 
vote  directing  the  collector  to  arrest  the 
delinquent  taxpayer  and  commit  him  to  Jail 
upon  his  neglect  to  pay  the  tax,  the  vote 
would  be  unauthorized  and  void,  cuid  the 
town  would  Incur  no  liability  thereunder  for 
the  acts  of  the  collector  in  making  the  ar- 
rest or  for  the  expense  Incurred  by  the  jail- 
er in  furnishing  board  to  the  prisoner.  The 
town,  in  the  absence  of  any  affirmative  ac- 
tion in  the  premises,  and  in  the  absence  of 
any  statutoi7  duty  imposed  upon  it  in  ref- 
erence to  prisoners'  charges,  cannot  be  held 
liable  ih  the  present  case.  It  has  no  such 
interest  in  proceedings  for  the  collection  of 
taxes  that  it  can  be  deemied  to  be  in  the 
position  'of  a  plaintiff  In  an  action  for  the 
recovery  of  a  debt.  Canaan  v.  District  su- 
pra. 

[7]  But  if  this  condusion  were  wrong,  or 
if  it  should  be  assumed  that  the  town  was 
the  moving  party  in  the  proceedings  result- 
ing in  the  arrest  and  imprisonment  of  the 
taxpayer,  it  would  only  be  liable  to  the  Jail- 
er, if  at  all,  for  the  prison  charges  upon  a 
bond  given  for  their  payment  In  P.  S.  c. 
235,  S  11,  it  is  provided  that: 

"No  person  committed  on  dvil  process  shall 
be  detained  in  prison  for  the  nonpayment  of 
prison  charges,  except  in  actions  of  trespass, 
case  for  torts,  and  prosecutions  for  bastardv; 
but  such  diarges  shall  be  a  debt  against  tne 
prisoner." 

And  in  section  12  that: 
"The  person  at  whose  suit  any  person  is  com- 
mitted to  jail,"  except  in  the  above-mentioned 
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caaes,  "shall  give  bond  to  tlie  jailer,  with  satis- 
factory surety,  or  such  as  may  be  ajMnroved  by 
a  justice,  to>  pay  the  prison  charges. 

In  dther  of  the  excepted  cases.  If  no  bond 
Is  famished,  the  prisoner,  under  section  13, 
may  be  "released  by  order  of  the  supreme 
(superior)  court  or  of  a  Justice  thereof." 
It  Is  significant  that  .there  is  no  provision 
that  the  plalntifC  shall  be  responsible  for  the 
prison  charges  If  they  are  not  paid  by  the 
prisoner.  The  plaintiff  is  not  directly  liable 
for  them.  They  constitute  a  debt  against 
the  prisoioer.  The  plalntUTs  liability  arises 
only  upon  his  giving  the  required  bond  for 
their  payment 

It  was  provided  in  R.  S.  c.  199,  i  12,  that 
the  plaintiff  in  a  dvil  suit  causing  the  im- 
prisonment of  the  defendant  shall  give  a 
bond  to  the  jailer  "to  pay  the  prison  charges 
in  case  of  the  prisoner's  inability;  other- 
'  wise  -such  prisoner  shall  be  discharged." 
This  applied  in  all  dvll  suits;  the  excep- 
tions mentioned  in  the  present  statute  above 
quoted  were  not  Introduced  until  184& 
Laws  1846,  a  237.  Xn  1844,  Harris  v.  Sul- 
livan County,  15  N.  H.  81,  was  decided,  in 
which  it  was  held  that  a  bastardy  proceed- 
ing Is  not  a  criminal  prosecution  and  that 
the  county  is  not  liable  for  the  support  of 
the  prisoner  in  jail  in  such  cm  action,  as  it 
would  be  in  a  criminal  case.  In  concluding 
the  oi«inlon  the  court  say: 

"As  Colby  was  confined  on  process  issued  in 
a  civil  suit,  it  was  the  duty  of  the  complainant 
to  toider  such  a  t>ond  as  the  statate  requiresi 
Hie  gaoler  might  have  discharged  Colby,  if  he 
had  seen  fit  so  to  do;  but,  as  he  did  not  do 
this,  his  compensation  for  the  prisoner'B  sup- 
port is  a  matter  between  the  prisoner  and  him- 
self, wlUi  which  the  county  has  nothing  to  do." 

In  the  revision  of  1867  the  statute  In  ques- 
tion took  its  present  tona,  omitting  Ijhe 
words  "otherwise  such  prisoner  shall  be  dis- 
charged." G.  8.  c.  221,  {  12.  This  change 
was  regarded  by  the  commissioners  as  verbal 
merely,  and  not  as  affecting  a  modification 
of  the  law.  It  was  probably  considered 
that.  If  the  bond  was  not  furnished,  a  dis- 
charge of  the  prisoner  would  be  the  logical 
result,  without  the  use  of  express  language 
to  that  ^ect  Harris  v.  County,  therefore, 
is  a  direct  authority  for  the  proposition  that 
if  a  bond  is  not  furnished  for  the  prison 
charges  in  a  dvll  suit,  not  included  in  the 
exceptions  Introduced  tn  1845,  the  jailer, 
who  might  have  discharged  the  prisoner  but 
saw  fit  to  hold  him,  can  only  look  to  him  for 
compensation  for  his  board  while  In  jail. 

WhUe  it  is  unnecessary  in  this  case  to  de- 
cide what  relief  the  jailer  might  have  in 
case  of  a  defendant  committed  to  his  cus- 
tody in  an  action  of  trespass,  or  an  action 


of  tort,  or  a  prosecutloa  for  bastardy,  whidi 
are  excepted  from  the  operation  of  section 
12,  it  may  be  suggested  that,  when  no  bond 
is  given  and  when  his  claim  for  board 
against  the  prisoner  Is  worthless  on  account 
of  the  prisoner's  proverty.  It  might  be  the 
duty  of  the  ov^seers  of  the  poor  of  the  town 
In  which  the  Jail  is  located  to  provide  for 
his  sui^>ort  in  accordance  with  tlie  provision 
of  section  1,  c.  84,  P.  3.  In  Amherst  v.  Hoi- 
lis,  9  N.  H.  107,  it  was  held  that  a  prisoner 
conflned  in  Jail  upon  an  execution  may  be  a 
pauper-  within  the  mfwnlng  of  the  statate 
then  in  force  for  the  relief  of  the  poor 
(which  is  in  effect  the  same  as  the  present 
statute),  and  that  it  is  the  duty  of  the  over- 
seers of  the  poor  of  the  town  In  which  tbe 
jail  is-located  to  relieve  Iiim.  The  court  say 
that: 

"Impriaonment  for  debt  certainly  does  not  fur- 
nish a  reason  why  a  person  Aould  not  be  re- 
lieved, if  poor  and  unable  to  maintain)  himself." 

It  might  be  added  that  it  Is  also  no  rea- 
son why  the  expense  of  maintaining  Qie 
prisoner  should  be  imposed  upon  the  jailer, 
or  why,  tn  the  absence  of  a  bond  for  bis 
protection  In  supporting  the  prisoner  or  oth- 
er contractual  obllgatiOD,  he  should  be  per- 
mitted to  hold  the  plaintiff  authorizing  the 
commitment  responsible  for  the  expense, 
which  is  directly  chargeable  to  the  prisoner. 

[I,  6]  In  this  view  of  the  legislative  pnt^ 
pose  the  argument,  that  iin  a  case  like  the 
present  one  the  county  or  town  is  liable,  be- 
cause It  is  unreasonable  to  assume  the  !<%- 
islature  intended  to  make  the  jailer  liable, 
is  not  of  convincing  force  or  logically  per- 
suasive. It  is  not  evidence  that  the  li^s- 
lature  intended  that  some  other  party,  not 
spedflcally  designated  in  the  statute,  should 
be  held  liable.  Tbe  Jailer  may  protect  him- 
self; if  he  does  not,  as  was  said  in  Harris 
V.  County,  supra,  his  corngpensation  "is  a 
matter  between  the  prisoner  and  tiimself." 
That  burden  is  not  imposed  upon  the  Jailer. 
He  is  not  bound  to  receive  a  poor  prismier 
in  a  dvll  action  and  Incur  the  expense  of 
his  support  without  some  indemnity  there- 
for. But  if  tie  does  receive  him  and  sup- 
ports him  in  Jail  without  security  for  the 
prison  charges,  or  without  aid  from  the  over- 
seers of  the  poor,  his  only  remedy  is  against 
the  prisoner  alone  who  is  primarily  liable. 

Upon  the  facts  of  the  reported  case,  the 
order  must  be:  Claim  against  the  county 
disallowed.  Judgment  for  the  other  defend- 
ants. 

YOtJNa  and  PKASLIDB,  JJ.,  dissoited: 
tlie  others  concurred. 
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liA  POINT  ▼.  MONADMOGK  PAPER  MILU 

{Supreme  Court  of  New  Hampshire.    HUIsbor- 
oagh.     June  29,  1018.) 

1.  Uasteb   and    Sebvant   «s9366  —  Fkllow 
Servant. 

Lews  1911,  c.  163,  {  2,  makes  an  employer, 
failing  to  accept  the  provisions  of  the  act,  liable 
for  injuries  to  a  servant  caused  by  a  fellow- 
servant's  ne^genoe. 

2.  llASTKB  AND  Sebvaitt  «s>226(1)— Assdhf- 
TION  OF  Risk. 

An  employ^  does  not  assume  the  risk  ind- 
dent  to  the  method  of  work  which  he  adopted 
in  lifting,  where  his  foreman  participates  in  it 

3.  Habtkb  and   Sebtant  «s>280(27)— Quxs- 
tionb  fob  jubt. 

Whether  d^endanf s  foreman  should  have 
forbidden  plaintiff's  method  of  work  in  lifting, 
or  whether  the  foreman's  participation  in  it 
rsqnired  care  which  he  failed  to  use,  were  ques- 
tions for  the  jury. 

4.  Masteb  and  Sbbvaht  9=3356— AasmcFnoN 
OF  Risk. 

Laws  1911,  c.  163,  {  2,  takes  the  defense  of 
assnmed  risk  away  from  employers  who  fail  to 
accept  the  provisions  of  the  act 

Transferred  from  Superior  Court,  HiUsbor- 
ough  County ;  Marble^  Judge. 

Case  for  negligence,  brought  under  laws 
1911,  c  168,  by  Albert  3.  La  Point  against 
the  MonadnoCk  Paper  MIIL  Trial  by  Jury, 
and  Terdlct  tor  the  plaintiff.  Transferred 
from  the  September  term,  1917,  upon  the  de- 
fendant's exceptlona  to  the  denial  of  its  mo- 
tion for  a  directed  verdict  and  to  a  portion  of 
the  charge  to  the  jury.    Exceptions  overruled. 

The  Acts  are  stated  in  the  opinion. 

Doyle  &  Lacier,  of  Nashua  (A.  J.  Luder, 
of  Nashua,  orally),  for  plaintiff.  Jones,  War- 
ren, Wilson  &  Manning,  of  Manchester  (Allan 
M.  Wilson,  of  Manchester,  orally),  for  de- 
fendant 

PEASLBB,  J. .  [1]  The  plaintiff  was  an 
employs  of  the  defendant  in  a  paper  mill; 
and,  as  the  defendant  had  not  accepted  the 
provisions  of  Laws  1911,  a  163,  it  Is  liable 
In  this  action  for  injuries  to  the  plalntiS 
caused  by  the  negligence  of  any  of  its  other 
servants.    Id.,  f  2. 

[2]  It  could  be  found  from  the  evidence 
that  the  plaintiff  had  lifted  the  rear  end  of  a 
roll  weighing  800  pounds  from  a  trudc  on 
which  it  was  lying,  his  object  bdng  to  help 
move  the  rc^  forward  on  the  truck.  A  Ui- 
low  servant,  who  attempted  to  assist  in  the 
operation  by  lifting  the  forward  end,  was  un- 
able to  do  so.  Thereupon  the  foreman,  Claf- 
lln,  who  was  capaUe  of  lifting  500  pounds 
or  more,  took  hold  of  the  forward  end,  lifted 
it  suddenly,  and,  as  he  did  so^  thrust  the  roll 
and  the  truck  against  the  plaintiff,  who  still 
held  the  rear  end.  The  added  weight  or 
strain  thus  put  upon  the  plaintiff  caused  the 
injuries  for  which  this  action  is  brought.    It 


Is  evident  that  fair-minded  men  might  well 
cmdude  ttiat  thb  act  of  tbe  foreman  was  a 
negligent  one.  The  defendant  argues  that  be- 
cause there  were  other  men  and  appliances 
available  for  moving  the  roll,  therefore  it  is 
not  liable,  since  the  plaintiff  voluntarily  un- 
dertook to  do  the  work  in  the  more  danger- 
ous way.  One  answer  to  this  is  that  it  could 
be  found  that  the  plaintiff  had  no  reason  to 
anticipate  that  the  foreman  would  negligent- 
ly put  upon  tlie  plaintiff  the  dangerous  strain 
to  which  he  was  subjected.  It  is  certain  that 
Clafiln  saw  the  method  the  plaintiff  was  us- 
ing, and  not  only  did  not  forbid  it,  but  him- 
self participated  In  the  transaction.  In  this 
state  of  the  evidence  it  cannot  be  concluded 
as  matter  of  law,  either  that  the  plaintiff  vol- 
untarily undertook  a  risk  not  within  the 
scope  of  his  employment,  or  that  bis  taking 
the  method  of  work  into  his  own  hands  was 
the  cause  of  his  injury. 

[3]  The  defendant  also  contends  that  it 
was  error  to  give  the  toUawing  instruction  to 
the  jury: 

"In  cases  of  this  nature  ^e  master  is  bound 
to  exercise  reasonable  oare  to  provide  the  serv- 
ant with  a  sufficient  number  of  suitable  assist- 
ants or  fellow  servants  to  properly  do  the  work. 
I  do  not  understand  that  were  is  any  claim  but 
that  there  were  suflScicnt  workmen  about  the 
mill  whom  Mr.  daflin  could  have  secured  to 
help  In  lifting  the  roll.  The  alleged  negligence, 
as  I  understand  it,  is  the  failure  of  Mr.  Claflin, 
who  represented  the  defendant,  to  procure  them. 
The  plaintiff  says  that  Mr.  Olafiin  did  not  act 
as  a  reasonably  prudent  man  in  failing  to  order 
more  men  to  do  the  work.  'The  defendant  says 
that  he  did.  And  that  is  a  question  of  fact  for 
you  to  decide." 

It  Is  true,  as  the  defendant  claims,  thai 
there  were  plenty  of  men  available  for  the 
work;  but  any  theory  of  negligence  in  that 
reject  was  expressly  excluded  from  consid- 
eration. The  point  submitted  by  this  in- 
struction was  whether  the  foreman,  because 
of  his  ix)sltlon  and  superior  knowledge,  ought 
to  have  exercised  his  authority  and  prevent- 
ed the'  opportunity  for  the  occurrence  of 
such  an  accident.  Whether  lie  should  luve 
done  so,  or  whether  the  method  the  plaintiff 
adopted  should  have  been  tacitly  indorsed  by 
the  foreman,  was  peculiarly  a  question  for 
the  Jury.  They  might  have  found,  either  that 
the  foreman  should  have  forbidden  the  plaln- 
tifTs  line  of  endeavor,  or  that  participation 
in  it  required  care  which  the  foreman  failed 
to  use  when  he  lifted  the  forward  end  of  the 
roll.  The  instruction  excepted  to  merely 
served  to  submit  one  of  these  views  for  the 
consideration  of  the  Jury. 

[4]  Nor  is  the  Instruction  open  to  objection 
upon  the  ground  that  the  plaintiff  assumed 
the  risk  of  this  method  of  work,  since  the 
statute  takes  this  defense  away  from  employ- 
ers who  do  not  accept  the  provisions  of  the 
act  Laws  1911,  c.  163,  {  2;  Nawn  v.  Rail- 
road, 77  N.  H.  299,  a)5,  91  Atl.  181. 

Exceptions  overruled.    All  concurred. 
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JANVMN  ».  POWERS  et  aL 

(Supreme  Ooart  of  New  Hampshire.    HodJntr- 
ham.    Jnne  29,  191&) 

L  Feaudb,  Statutb  ot  «s»168(4)-Obioinai. 
PBOinSE— Etidbroe. 
ETidenoe  held  to  slum  that  the  promise  ot 
a  property  owner  to  pay  for  materials  famished 
to  a  contractor  was  an  oriEinal  and  not  a  col- 
lateral undertaking,  and  therefore  not  within 
the  statata  of  frauds. 

a   FBAXTDS,    STAXBTB   of   *s»28(2)— OB3[OIWAI. 

PBomss— Evidknos^Ihtbhebt  ov  Pboxibob. 
Where  property  owner,  to  induce  material- 
man to  fumim  lumber  to  contractor,  promised 
to  see  that  it  was  paid  for,  personal  benefit  to 
him  by  reason  of  tact  that  Ms  contract  with 
builder  was  very  advantageous  was  sufficient  to 
remove  contract  from  statute  of  frauds. 
8.  Mechanics'  Ltins  «=>118— Necesbitt  or 

NOTIOK. 

If  a  lomborman  fumiahea  material  to  a  con- 
tractor upon  the  promise  of  the  owner  of  the 
property  to  see  that  it  is  paid  for,  the  lumber^ 
man  has  a  lien,  under  Pub.  Bt  1901,  e:  141,  f 
10,  notwithstanding  he  gave  no  notice  in  writ- 
ing of  hi«  intent  to  claim  «  lien. 
4.  Afpeal  and  Ebrob  «s»856(3)— Dibeotion 
or  Verdict— Genebal  Motion— Eefect. 

General  motion  for  directed  verdict,  without 
assigning  specific  reasons,  is  of  no  avail,  if  there 
is  any  ground  upon  wtiicb  the  jury  could  find 
for  the  other  party. 

8.  Mechanics'  Liens  «=>280C2)  —  AonOKB — 
Evidence— Admissibility. 

In  lumberman's  action  for  price  ot  materials 
and  to  impress  lien  on  the  property,  on  the  the- 
ory that  the  owner,  to  induce  him  to  furnish  the 
lumber  to  the  contractor,  promised  to  see  that 
he  was  paid  tber&Cor,  evidence  that  the  value 
of  the  bouse  wouJd  Jiave  been  greatly  in  excess 
of  the  contract  price  was  competent  to  show  the 
promise,  and  that  die  owner  practically  assumed 
control  of  the  work. 

6.  Appeal  and   Eebob  «=3907(2)— Pbesitiip- 

TIONB. 

It  is  presumed,  in  the  absence  of  evidence, 
that  the  jury  followed  the  instructions  of  the 
court. 

7.  Tbiai.  «=»255(4)— Reception  or  Btidbnce 

—PBISEBV AVION  or  ISEOBPTIONB. 

If  a  par^  feara  that  evidence  may  be  con- 
sidered by  the  jury  for  an  improper  ipurpose, 
or  that  the  argument  may  mislead  the  jury,  be 
should  request  further  instructions  cautioning 
the  jury  as  to  the  use  to  be  made  of  the  evidence 
or  argument. 

8.  Mecuahios'    Liens    «=»118  —  Notice  — 
\Vaivbib 

The  provisions  of  Pub.  St  1901,  c  141,  ff 
IS,  16,  requiring  a  subcontractor  to  give  notice 
to  the  owner  of  his  intent  to  claim  a  lien,  are 
soldy  for  the  benefit  of  the  owner,  and  he  may 
waive  socfa  notice. 

Transferred  from  Superior  Court,  Rock- 
ingham County ;  Sawyer,  Judge. 

Action  by  John  A.  Janvrln  against  Thomas 
Powers  and  Robinson  Bros.  Case  transfer- 
red from  superior  court  on  defendant  Pow- 
ers' exceptions.    Exceptions  overruled. 

Action  on  the  common  counts,  witli  an 
account  for  lumber  and  supplies  annexed. 
Robinson  Bros,  defaulted,  and  the  case  was 
submitted  to  the  Jury  only  against  Powers. 
There  was  an  attadiment  in-  the  suit  to  se- 
cure a  lien  for  the  plalntlil  on  the  property 
of  Powers.    Robinson  Bros,  took  a  contract 


to  build  a  bungalow  for  Powers,  'aiid  the 
matertalB  qpedfled  In  (he  acooant  annexed  to 
the  writ  were  furnished  by  the  plaintiff  and 
used  In  its  construction,  nie' plaintiff  did 
not  give  to  Powers  a  written  notice  that  he 
should  dalm  a  lien.  The  trial  was  by  jury, 
and  the  issues  submitted  to  them  were 
whether  the  plaintiff  bad  a  lien  upon  the 
property  of  the  defendant,  and  when  it  at- 
tached. The  jui7  found  that  the  plaintiff 
did  have  such  a  lloi,  and  when  It  attacbed, 
although  no  question  Is  now  raised  about  the 
latter  finding.  The  defendant's  motions  for 
a  nonsuit  at  the  close  of  the  plaintiff's  evi- 
dence, and  for  a  directed  verdict  at.  the  oon- 
clnsion  of  the  evidence,  were  denied,  subject 
to  exception.  The  exceptions  to  evidence,  to 
the  argument  of  counsel,  and  to  the  charge 
of  the  court,  taken  by  the  defendant,  Boffi- 
ciently  appear  from  the  opinion. 

Eastman,  Scammon  &  Gardner,  of  Exeter, 
for  plaintiff.  Sleeper  &  Brown,  of  Exeter, 
and  Ernest  L,  OupUU,  of  Portsmoutb,  for 
defendant. 

PLTJMMER,  J.  The  defendant's  motimi 
for  a  nonsuit  was  based  upon  the  following 
grounds:  That,  if  any  promise  was  shown 
on  the  part  of  the  defendant,  it  was  simply 
a  collateral  promise  to  pay  the  debt  of  an- 
other, and  further  that  no  notice  in  writing 
was  given  him,  as  required  by  statute.  No 
grounds  are  set  forth  upon  which  the  de- 
fendant relied  in  his  motion  for  a  directed 
verdict,  but  it  is  assumed  they  were  the 
same  as  for  the  nonsuit.  The  plaintiff  Is 
seeking  in  this  case  to  establish  a  lien  upon 
the  defendant's  property.  The  defendant's 
position,  as  disclosed  by  theee  motions,  is 
that,  as  the  promise  upon  which  the  plain- 
tiff relied  was  not  in  writing,  he  cannot  main- 
tain his  action  (P.  S.  c.  215,  i  2),  and  also 
upon  the  statute  (P.  S.  c.  141,  U  13,  15> 
which  requires  a  subcontractor  to  famish 
to  the  owner  a  notice  in  writing  of  his  in- 
tention to  claim  a  Hen  and  a  statement  of 
his  account  once  In  30  days.  The  evidence 
of  the  plaintiff  tended  to  prove  that  he  knew 
nothing  about  the  flnandal  condition  of  Rob- 
inson Bros.;  that  before  he  famished  any 
materials  to  them  to  build  the  defendant's 
house  he  saw  the  defendant  about  famish- 
ing such  materials,  and  that  the  defendant 
told  the  plaintiff  to  go  ahead  and  famish  the 
materials  for  than  to  hnlld  the  house,  and 
let  him  know  from  time  to  time,  and  he 
would  see  that  the  plaintiff  was  paid;  that 
the  plaintiff  would  not  have  famished  the 
materials  if  the  defendant  had  not  promised 
that  he  would  see  him  paid;  that  as  the 
work  progressed  the  defendant  telephoned 
to  find  out  if  a  payment  had  been  made  by 
the  Robinsons;  that  later  the  plalntUTs  wife 
telephoned  to  the  defoidant  about  the  work, 
and  be  asked  If  the  Robinsons  had  made  a 
payment,  and  she  said,  "No,"  and  gave  to  the 
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defendant  tbs  amoont  .then  d«e  tor  materi- 
als, whereupon  the  defendant  said  he  gaess- 
ed  he  was  In  bad,  and  he  coold  not  understand 
why  people  did  not  do.  as  they  agreed,  his 
word  was  as  good  as  a  gold  bond,  etc ;  that 
before  the  completion  of  the  job  the  plaintiff 
wrote  defNtdant  a  letter,  giving  hl»  the 
amonnt  of  his  bill,  and  that  the  Robinsons 
.  had  ordered  a  little  more  material,  probably 
amounting  to  $50  or  more,  and  that  he  was 
notifying  him  of  the  amount  of  the  bUl  to 
protect  both  himself  and  the  defendant; 
that,  referring  to  this  letter  in  his  testimony, 
the  defendant  said,  "I  knew  I  had  to  pay  for 
the  lumber  that  Robinson  Bros,  was  putting 
In  there  for  me,  and  I  expected  to,  and  sup- 
posed they  had  paid  them  till  I  got  that  let- 
ter;" that  during  the  progress  of  the  work 
the  defendant  ordered  materials  of  the  plain- 
tiff; that  before  the  con^letion  of  the  bouse 
(Hie  Robinson,  who  had  been  in  charge  of  the 
work,  abandoned  It,  and  the  other  Robinson 
came  to  take  charge;  that  he  told  the  de- 
fendant he  had  gone  as  far  as  he  could,  that 
be  bad  nothing  to  do  with,  and  that  the 
defoidant  said,  "You  go  right  ahead,  and.  If 
the  plaintiff  don't  draw  the  lumber,  we  will 
get  somebody  that  will."   . 

[1]  Trom  the  evidence  tending  to  prove  the 
above  statements,  it  could  be  found  that  the 
plaintiff  furnished  the  materials  upon  the 
credit  of  the  defendant,  and  that  the  defend- 
ant's  promise  was  an  original  and  not  a 
collateral  undertaking,  and  therefore  not 
within  the  statute  of  frauds.  In  Lakeman 
V.  Mountstephen,  L.  R.  7  H.  L.  17.  the  facts 
were  not  unlike  those  in  this  case.  There 
the  defendant,  who  was  the  surveyor  for  a 
certain  board  of  health  for  whom  the  plain- 
tiff had  been  doing  sewage  work,  on  some 
question  being  raised  about  the  continuance 
of  the  work,  said:  "Ton  go  on  and  do  the 
work,-  and  I  will  see  you  paid."  It  was 
held  that  there  was  evidence  upon  whl<* 
the  Jury  might  find  that  the  credit  was  giv- 
en to  the  defendant,  so  as  to  make  his  prom- 
ise original,  and  not  collateral.  Tfte  follow- 
ing cases,  almilar  to  the  case  at  bar,  hold 
that  Oie  promise  was  an  ori^nal  undertak- 
ing and  not  within  the  statute:  Clifford  v. 
Luhring,  68  III.  401;  Jefferson  County  v. 
Slagle,  66  Pa.  202;  Merrlman  v.  McManns, 
102  Pa.  102;  Weyand  v.  Crlchfleld,  8  Grant, 
Cas.  (Pa.)  lis,  "The  question  to  whom  the 
credit  was  given  Is  always  for  the  Jury  to 
determine,  upon  all  the  drcamstances." 
Browne,  St.  Fr.  254;  Walker  v.  Richards,  41 
N.  H.  388:  Cbnnolly  v.  Waycott,  68  N.  H. 
618 ;  Moshler  v.  Kitehell,  87  lit  18 ;  Pettlt 
V.  Braden,  55  Ind.  201 ;  West  v.  O'Hara,  65 
Wis.  645,  13  N.  W.  894 ;  Larson  v.  Joisen, 
68  Mich.  427,  19  N.  W.  180. 

[21  There  was  evidence  on  the  part  of  the 
plaintiff  that  the  defendant  had  obtained 
from  Robinson  Bros,  a  contract  for  the  con- 
struction of  his  house  that  was  very  ad- 
vantageous to  him.  Accordingly  any  promise 
be  made  to  the  plaintiff  that  wou],d  enable 


the  Robinsons  to  obtain  materials  for  the 
building  of  the  house  would  Inure  to  the 
benefit  of  the  defendant  The  legal  principle 
which  is  laid  down  in  the  following  lan- 
guage, to  determine  If  a  promise  is  within 
the  statute  of  frauds,  would  seem  to  be  ap- 
pllcahle  to  this  case: 

"The  distinction  is  between  a  promise  the 
object  of  which  is  to  promote  the  interest  of  the 
pari?  making  the  promise.  The  former  is  with- 
in the  operation  of  the  statate;  the  latter  is 
nnaffected  by  it  And  where  the  guarantor  is 
himself  to  receive  the  benefit  for  whidh  his 
promise  is  exchanged,  it  is  not  osually  material 
whethet  the  original  debtor  remains  liable  or 
not"  1  Reed,  St  Fr.,  e.  8,  f  70;  Calkins  v. 
Chandler,  36  Mich.  824,  24  Am.  Rep.  598. 

[S]  As  the  Jury  were  warranted  upon  the 
evidence  in  finding  that  the  defendant  made 
an  original  promise  to  the  plaintiff  to  pay 
for  materials,  the  defendant's  second  ground 
upon  which  he  bases  his  motions,  namely, 
that  no  notices  In  writing  were  given  the  de- 
fendant, as  required  by  statute,  Is  of  no  con- 
sequence, because,  If  the  defendant  was  an 
original  promisor,  no  such  notices  were 
necessary  to  give  the  plaintiff  a  Hen  upon 
the  defendant's  property.    P.  S.  a  141,  f  10. 

[4]  If  the  defendant  did  .not  Intend  to 
base  his  motion  for  a  directed  verdict  on  the 
reasons  specified  in  his  motion  for  a  nonsuit, 
but. upon  a  general  mdtion  for  a  verdict  with- 
out any  specific  reasons,  that  would  not  aid 
him.  In  that  event,  a  verdict  Could  not  be 
directed  for  the  defendant,  if  upon  any  view 
of  the  case  the  Jury  could  find  a  verdict  for 
the  plaintiff,  and  we  have  already  pointed 
out  a  ground  upon  whldi  the  Jury  could 
find  such  a  verdict 

[S]  The  defendant  excepted  to  evidence 
that  the  value  of  the  house  which  the  Robin- 
sons contracted  to  baild  would  exceed  the 
contract  price  by  several  hundred  dollars. 
The  defendant  also  excepted  to  the  argument 
of  the  plaintiff  upon  this  evidence.  The 
plaintiff  was  seeking  to  prove  that  the  de- 
fendant promised  that  he  would  pay  him  for 
the  materials  furnished,  and  further  that  the 
defendant  ordered  material,  and  at  a  certain 
time  in  the  progress  of  the  work  practically 
assumed  control  of  it  This  evidence  and 
argument  upon  It  was  competent  for  that 
purpose. 

[6]  The  court  cautioned  the  Jury  In  refer- 
ence to  the  use  that  they  should  make  of 
this  evidence  in  the  following  language: 

"Tou  are '  not  to  render  a  verdict  for  the 
plaintiff,  establishing  a  lien,  simply  because  tlic 
defendant  secured  a  low  price,  if  you  find  he  did, 
for  the  building  of  his  cottage.  If  be  got  a  low 
price  for  it  he  is  entitled  to  the  benefit  of  it." 

It  is  presumed,  in  the  absence  of  evidence, 
that  the  jury  followed  the  instructions  of  the 
court.  Davis  v.  RaUroad,  75  N.  H.  467,  470, 
76  AtL  170;  Turner  v.  Mfg.  Co.,  75  N.  H.  621, 
522,  77  Atl.  099;  Lawrence  v.  Towle,  60  N. 
H.  28,  31. 

[7]  If  the  defendant  feared  that  this  evi- 
dence might  be  considered  by  the  Jury  for  an 
Improper  purpose,  or  that  the  plalntUTs  coun- 
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8«I  had  argned  it  In  a  manner  that  would  In- 
duce the  Jury  to  make  a  wrong  use  of  It,  and 
that  the  cautionary  statement  made  by  the 
court  was  not  sufficiently  clear  and  specific  to 
fully  Inform  the  Jury  of  the  proper  applica- 
tion of  the  evidence,  and  prevent  them  from 
making  a  wrong  use  of  it,  he  should  have  re- 
quested the  court  for  further  instructions. 
Bank  v.  Ferguson,  58  N.  H.  408 ;  Dow  t. 
Merrill,  65  N.  H.  107,  HI,  18  AU.  817;  Pit 
man  t.  Manran,  69  N.  H.  230,  40  Atl.  302; 
Nadeau  v.  Sawyer,  73  N.  H.  70,  60  AU.  369. 

The  defendant  excepted  to  argument  of 
plalntUTs  counsel,  wherein  he  reviewed  and 
commented  upon  the  defendant's  conduct  re- 
lating to  the  matters  hi  controTersy.  We 
think  the  erld^ioe  fairly  warranted  the  argu- 
ment 

[1]  The  court  in  his  charge,  referring  to 
the  requirements  in  the  statute  (P.  S.  c.  141, 
S{  13,  15)  that  the  subcontractor  shall  give 
a  written  notice  and  statement  of  his  ac- 
count to  the  owner  of  the  property  In  order 
to  entitle  him  to  a  lien,  stated  that  the  no- 
tices were  solely  for  the  benefit  of  the  own- 
er, and  therefore  be  may  waive  them.  The 
defendant  excepted  to  this  statement  No 
error  was  committed  in  giving  this  instruc- 
tion. There  can  be  no  question  bat  that  the 
provisions  in  this  statute  requiring  notices 
are  for  the  benefit  of  the  owner.  The  statute 
prevents  subcontractors  from  acquiring  liens 
upon  the  property  of  owners  unless  the  stat- 
utory notices  are  given,  and  is  for  the  pro- 
tection of  owners.  The  defendant's  conten- 
tion that  he  conld  not  wtdve  the  statutory 
requirements  of  notice  cannot  be  sustained. 
The  statute  being  for  his  benefit  there  is  no 
doubt  that  he  could  waive  It  Battle  y. 
Knapp,  60  N.  H.  361 ;  Flynn  v.  Insurance  Co., 
77  N.  H.  431,  92  AU.  737;  Kelsea  v.  Insur- 
ance Co.,  78  N.  H.  422,  426,  101  Atl.  362.  See 
State  y.  Albee,  61  N.  H.  423,  428,  60  Am. 
Bep.  326. 

Exertions  overruled.    All  concurred. 

<7»  N.  H.  U)  ' 

BENOIT  V.  PEBKIN8  et  aL 

(Supreme  Court  of  New  Hampehire.     CoBs. 

May  7,  19ia) 

1.  Apfxai,  and  Ebbob  «=9l003  —  Rsvtxw  — 
FiNomos  or  Fact. 

The  Supreme  Court  cannot  revise  or  set 
aside  the  hiding  of  the  jury  as  against  tiie 
freight  of  evidence;  but  the  only  question  is 
whether  there  was  any  evidence  in  support  of 
their  conclusion. 

2.  FBADD  «=>17— LlABItJTr  OF  VOLUMTKEB— 

AcTivB  Iktbbvirtion. 
One  who  though  under  no  obligation  to  act 
at  all  volnntarilv  undertakes  to  do  a  thing,  to 
give  another  such  information  as  was  necessary 
for  her  safety,  is  liable  for  resulting  damage, 
not  only  if  he  carelessly  omits  to  give  informa- 
tion of  an  essential  detail,  but  if  he  fraudulently 
conceals  it 

3.  Tbial  9=>166  —  Joint  Motion  fob  Non- 
suit. 

Exception  to  overmling  of  joint  motion  of 
defendants  for  nonsuit  and  verdict  is  unavailing, 


where  there  Ih  evidence  snlBcient  against  at 
least  one.  defendwit 

4.  Appeai,  and  Ebbob  «s3882(17)— Bxvncw— 
Invited  Ebbob. 

A  verdict  based  on  an  instruction  may  not 
be  complained  of  by  the  iwrty  requesting  the 
instrucuon. 

5.  Fbacd  «=9l7— FAix,t7BE  TO  Speak— Nson- 

8ITT  OF  DUTT. 

For  failure  to  speak  to  be  actionable  fraud, 
there  must  have  been  a  duty,  from  the  relation  ■ 
of  the  parties  to  apeak. 

B.  Tbial  «=»260(6)— iNSTBtronoNS— BaqiTCSTS 

OOVBBBD. 

A  re(|uested  instmetion  that  there  must  be 
legal  obhgation  to  ra>Mk,  that  failure  to  do  so 
may  be  actionable,  being  substantially  covered 
by  others  given,  need  not  be  given. 

7.  Tbial  «=>252(17)— Inbtbuctionk— Applica- 
bilitt  to  evidenob. 

Giving  an  instruction  as  to  the  law  if  de- 
fandanta  acted,  or  assumed  to  act  for  another 
in  employing  plaintiff  was  error;  there  being 
no  evidence'  that  they  took  part  in  the  employ- 
ment 

8.  Witnesses  «s»349— CBoss-ExAioirATioN— 
Obedibiutt. 

Asking  on  cross-examination  a  defendant, 
who  had  testified  to  having  taken  possession  ot 
deceased's  property  and  turning  it  over  to  the 
executor,  if  she  did  not  have  trouble  with  the 
executor,  ia  competent  on  witness'  credibility. 

9.  Appeal  and  Ebbob  ^=9071(9— Cbosb-Bz- 
AioNATiOR—CBsbiBiUTT— Extent. 

The  proper  extent  of  cross-ezaminaticm  go- 
ing to  credibility  of  witness  is  settled  at  the 
trial. 

10.  Tbial  «=9l21(l)— Abouhent— Ubb  or  Evi- 
dence. 

Counsel  may  in  argument  use,  for  purposes 
for  which  it  is  ccnnpetent  evidence  admitted 
subject  to  excqitioo. 

11.  Tbial  «s»121(1)— AsoDioeNT— Ubb  or  Evi- 
dence. 

Using  in  argument  for  a  purpose  for  whidi 
it  is  incompetent  evidence  admitted  subject  to 
exception  ia  error ;  and,  if  permitted,  subject  to 
exception,  would  destroy  the  verdict 

12.  Appeal  and  Ebbob  «=>688(2)  —  Bscobd— 
Scope  of  Review— Aequment. 

Exception  to  the  use  in  ar^umoit  of  evidence 
admitted  subject  to  exception  is  nnavailing, 
where  the  record  does  not  show  what  use  coun- 
sel proposed  to  make  of  it 

13.  Tbial  «=5»121(1)  —  Abqtjiibnt— Mibstatb- 
JOCNT  OF  Evidence. 

A  mere  misrecoUection  or  accidental  mis- 
statement of  evidence  by  counsel  in  argument 
does  not  render  the  trial  unfair  as  matter  of  law. 

14.  Tbial  «s»121(1)  —  Abqumbni^— Mibbtatb- 
ment  of  Evidenob. 

The  case  turning  on  defendant's  credibility, 
and  he  denying  any  telephonic  communicatioa 
with  plaintiff,  to  which  she  testified,  misstate- 
ment by  plaintiff's  oounsd  in  argument  repeat- 
ed and  reiterated  over  objection,  that  witness 
testified  to  seeing  plaintiff  when  she  came  to  td- 
ephone  defendant  was  error. 

16.  Teial  ®=>133(l)—AaouMENX— Finding  as 
TO  Pbejudici;. 
It  being  impossible  to  say  that  it  could  not 
be  found  uiat  forcible  and  repeated  mtsatatei 
ment  in  argument  over  objection,  of  material 
evidence  was  harmful,  the  verdict  cannot  stand, 
whether  or  not  there  be  withdrawal  and  dis- 
regarding instructions^  inr  the  absence  of  a  find- 
ing by  the  presiding  jud^e,  which  the  offending 
party  must  obtain,  that  it  was  harmless. 

Toung,  J.,  dissenting. 
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Exceptions  from  Superior  Court,  CoSs 
Ck)unty;    Chamberlln,  Judge. 

Action  by  Hilda  Benolt  against  Charles  B. 
Perkins  and  others.  Verdict  for  plaintiff, 
and  defendants  bring  exceptions.  Exceptions 
sustained  in  part ;   verdict  set  aside. 

Case  in  the  nature  of  deceit  to  recover 
damages  for  injuries  received  while  employed 
as  a  companion  of  one  Marie  Bordet.  The 
declaration  alleged  that  the  defendEmts  were 
the  agents,  counselors,  and.  next  friends  of 
one  Marie  Bordet;  that  she  was  of  unsound 
mind;  was  subject  to  fits  of  insanity,  in 
which  she  was  liable  to  do  injury  to  herself 
and  others;  that  the  defendants  had  as- 
sumed the  care  of  her,  and,  knowing  the 
fact  of  Mrs.  Bordef  s  insanity,  oonsidred  to- 
gether to  keep  knowledge  of  it  from  the 
plaintiff  in  order  to  induce  her  to  enter  Mrs. 
Bordet's  employ;  that  in  ignorance  of  Mrs. 
Bordet's  condition  the  plaintiff  did  enter  her 
employ,  and  because  of  the  condition  which 
the  defendants  concealed  from  her  was  in- 
jured. The  case  was  tried  upon  the  general 
Issue  before  Chamberlln,  J.,  and  a  Jury,  who 
found  a  verdict  for  the  plaintiff.  The  de- 
fendants excepted  to  the  doilal  of  their  mo- 
tions for  a  nonsuit  and  a  verdict,  to  the  ad- 
mission of  evidence,  to  statements  of  plain 
tiff's  counsel  in  argument,  and  to  certain 
Instructians  g^ven  the  Jury. 

The  evidence  tended  to  prove  that  Mrs. 
Bcwd^'s  husband  had  been  employed  at 
Wentworth  Hall,  a  summer  hotel  in  Jack' 
son,  for  many  years.  He  owned  a  cottage 
tber^  in  wlilcb  he  and  Mrs.  Bordet  spent  at 
least  one  winter,  though  usually  they  lived 
In  New  York  during  that  season.  The  de- 
fendant James  N.  Berry  had  also  been  em- 
ployed for  years  as  manager  of  Wentworth 
Hall,  and  lived  there  with  his  wife  when  the 
hotel  was  open.  He  also  owned  a  cottage  in 
Jackson,  in  which  he  lived  at  other  times. 
In  the  fall  of  1914  Mrs.  Bordet's  husband  died, 
and  Mr.  and  Mrs.  Berry  went  to  New  York 
with  Mrs.  Bordet  and  her  husband's  body. 
Mra  Bordet  spent  the  winter  in  New  York, 
but  in  May,  1915,  came  to  Jackson,  going  to 
cottages  kept  by  the  other  two  defendants, 
Mr.  and  Miss  Perkins.  The  mother  of  Mrs. 
Bordet  had  died  the  year  previous,  and  her 
husband's  will  was  imperfectly  executed. 
From  the  loss  of  her  husband  and  mother 
and  impending  financial  trouble,  Mrs.  Bor- 
det became  desiK>ndent  and  depressed  In 
mind,  and  while  at  the  Perkins  cottages  de- 
veloped fits  of  mental  instability,  in  which 
she  endeavored  to  commit  suicide.  Mr.  aitd 
Miss  Perkins  were  advised  of  her  condition; 
that  she  was  liable  to  repeat  the  attempts 
and  needed  institutional  care.  Neither  of 
the  defendants  wished  her  to  st<9  at  their 
resorts  during  the  summer,  though  there  was 
no  evidence  she  desired  to  do  so.  The  de- 
fendants' evidence  was  that  she  wished  to 
live  at  her  own  cottage  and  desired  a  cmn- 
panlOTL    A  Miss  Trickey,  who  llv«d  in  Jack- 


son, having  learned  this  fAct  from  a  Mrs. 
Harrlman,  meeting  Mrs.  Benolt  in  BarUett, 
where  eihe  lived,  asked  her  If  She  knew  of  a 
good  woman  who  would  go  to  Jackson  and 
stay  with  Mrs.  Bordet  Mrs.  Benolt  replied 
that  she  might  like  to  go  herself,  and  ar- 
ranged to  come  to  Jackson  to  see  about  tak- 
ing the  place.  UpcNQ  two  occasions  she  saw 
Mrs.  Bordet  at  the  Perkins  cottages,  and 
agreed  with  her  upon  the  employment  and  its 
terms.  Upon  her  first  trip  to  Jackson  she 
met  Mr.  Berry  at  the  Jackson  Falls  house, 
where  Miss  Trickey  lived,  and  had  an  Inter- 
view with  him.  The  defendants'  evidence 
was  that  the  Interview  was  arranged  for  th& 
purpose  of  informing  the  plaintiff  of  Mrs. 
Bordet's  condition  before  she  entered  into 
any  agreement  with  her,  and  that  this  con- 
dition vras  fully  explained  to  her.  The  plain- 
tiff denied  that  she  was  told  of  Mrs.  Bor- 
det's mental  instability,  suicidal  tendencies, 
or  attempts  to  kUl  herselt  June  26,  1916, 
the  plaintiff  went  to  live  with  Mrs.  Bordet 
at  her  cottage  in  Jackson.  Nine  days  later, 
July  6th,  Mrs.  Bordet  committed  suldde  by 
setting  fire  to  her  clothing,  which  she  had 
previously  saturated  with  alcohol.  The 
plaintiff  claimed  injury  from  the  shock  of 
the  tragedy  and  the  physical  exertions  she 
was  thereby  called  upon  to  make.  The  evi- 
dence was  printed  in  full  as  an  appendix. 
Further  fticts  and  the  ground  of  the  exoep- 
ti(Kis  taken  appear  In  the  opinion. 

Drew,  Shurtleff,  Morris  &  Oakes,  of  Lan- 
caster (Geo.  F.  Morris,  of  Lancaster,  orally), 
for  plaintiff.  Sullivan  &  Daley,  of  Berlin,  and 
E.  E.  Hastings,  of  Fryeburg,  Me.  (E.  Sullivan, 
of  Berlin,  orally),  for  defendants. 

PARSONS,  C.  J.  [1]  The  gist  of  the 
plaintiff's  complaint  is  that  the  defendants, 
knowing  that  Mrs.  Bordet  was  mentally  un- 
balanced with  suicidal  tendencies,  induced  or 
permitted  her  to  enter  Mrs.  Bordet's  employ 
without  informing  her  of  that  fact  The  de- 
fendants' answer  before  the  Jury  was  that 
they  did  tell  the  plalntlfl  all  they  knew.  This 
issue  was  there  tried,  and  this  court  has  no 
Jurisdlcti(Hi  to  revise  the  finding  of  the  Jury, 
or  to  set  it  aside  as  against  the  weight  of 
the  evidence.  The  only  question  here  is 
whether  there  was  any  evidence  in  support  of 
the  conclusion  reached  by  the  Jury.  The 
plaintiff's  statement  that  she  was  not  told 
was  some  evidence;  and,  if  a  wrong  result 
has  been  reached,  the  defendants  have  no 
remedy  here. 

[2]  The  defendants  contend,  in  support  of 
their  motion  for  a  directed  verdict  that  upon 
the  evidence  their  failure  to  Inform  the 
plaintiff  was  not  a  breach  of  any  legal  duty 
owed  by  them  to  her.  If  it  be  assumed  that 
the  defendants,  knowing  Mrs.  Benolt  was 
proposing  to  enter  Mrs.  Bordet's  employ, 
were  under  no  legal  obligation  to  the  plain- 
tiff to  act  at  all  in  the  matter,  to  give  her 
any  information,  still  there  was  no  error  is 
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the  denial  of  tbe  motions  for  a  nonsuit  and  a 
general  verdict  for  the  defendants.  "Where 
one  voluntarily  undertakes  to  do  a  thing, 
whether  that  be  by  representation  or  by  posi- 
tive act,  a  duty  la  Imposed  upon  the  party 
making  the  representation  or  doing  the  act 
of  exercising  care."  Conway  Bank  v.  Pease, 
76  N.  H.  319,  324,  82  Atl.  1068;  Plttsfleld 
Co.  V.  Shoe  Co.,  71  N.  H.  522,  533,  53  Afl. 
807,  60  L.  K.  A.  116;  Edwards  v.  Lamb,  69 
N.  H.  609,  45  Atl.  480,  50  L.  R.  A.  160;  Ham- 
mond V.  Hussey,  51  N.  H.  40,  12  Am.  Hep.  41. 
There  was  evidence  that  when  Mrs.  Benolt 
came  to  Jackson  upon  Information  of  the  op- 
portunity, she  was  met  at  the  Jackson  Falls 
house  by  the  defendant  Mr.  Berry,  and  had 
a  conference  with  him  as  to  the  proposed  em- 
ployment The  defendants  say  and  their  evi- 
dence tended  to  prove  that  the  meeting  was 
arranged  In  order  that  Mrs.  Benolt  should  be 
Informed  of  Mrs.  Bordet's  condition  before 
she  negotiated  with  her  as  to  the  proposed 
service.  The  accounts  of  this  interview  dif- 
fer In  only  one .  particular.  Mr.  Berry  and 
Mrs.  Berry  say  the  plaintiff  was  told  of  Mrs. 
Bordet's  suicidal  tendencies  and  attempts. 
Mrs.  Benolt  says  the  contrary,  and  the  Jury 
have  found  with  her.  Assuming  the  defend- 
ants are  correct  In  their  contention  that  they 
were  under  no  legal  obligation  to  inform  Mrs. 
Benolt  as  to  Mrs.  Bordet's  condition,  it 
could  be  found  from  the  evidence  that  Mr. 
Berry  at  least  undertook  to  give  her  such 
information  as  was  necessary  for  her  safety. 
Undertaking  the  task,  he  was  bound  to  care 
in  Its  execution,  and  liable  if  he  carelessly 
omitted  to  Inform  her  of  an  essential  detail. 
A  fortiori  he  is  liable  If,  as  could  be  found, 
be  with  intent  to  defraud  concealed  from  her 
facts  material  to  her  safety,  and  because  of 
her  lack  of  information  she  acted  to  her  sub- 
sequent Injury. 

[3, 4]  As  reported  In  the  case,  the  motions 
for  a  nonsnit  and  verdict  are  general.  In  be- 
half of  all  the  defendants  collectively^  Ex- 
ceptions to  such  motions  are  overruled  when 
It  appears  there  was  evidence  which  prevents 
tbe  aUowance  of  the  motions  as  made. 
Moody  v.  Perley,  78  N.  H.  17, 18,  95  Ati.  1047. 
The  stenographer's  minutes,  printed  as  an 
aivendix  state  that  the  motion  for  a  direct- 
ed verdict  was  "for  the  defendants  Individ- 
ually and  collectively."  The  exception  was 
not  so  transferred,  and  no  argument  has  been 
made  of  tbe  evidence. as  applied  to  separate 
defendants.  The  question  may  be  of  no  prac- 
tical Importance,  and  Its  consideration  is 
postponed  until  asked  for  by  the  parties. 

The  ground  npon  which  the  denial  of  the 
motion  for  a  verdict  has  been  placed  was 
recognized  in  tbe  defendants' second  request 
for  instructions,  whldi  was: 

"If  you  find  the  defendants  undertook  to  dis- 
close to  tbe  plaintiff,  Mrq.  Benoit,  tbe  mental 
condition  of  Mrs.  Bordet,  and  that  the  defend- 
ants UAA  the  plaintiff  the  facts  as  they  were,  or 
•a  they,  the  defendants,  .believed  tliem  to  be, 
then  the  defendants  are  not  liable." 


This  instruction  was  given,  and  a  verdict, 
based  thereon  would  be  legally  sound,  and 
in  any  event  irrevlsable  here;    the  law  be- 
ing stated  as  the  defendants  requested. 

The  fact  that  the  case  contained  evidence 
from  which  could  be  found  a  breach  of  a 
duty  assumed  by  at  least  one  of  the  de- 
fendants requires  the  overmllng  of  the  con- 
tention that  there  was  nothing  for  the  Jury. 
This  conclusion  Is  reached  without  consider- 
ing whether  upon  other  grounds  the  evi- 
dence would  sustain  a  verdict  against  any 
or  all  of  the  defendants. 

The  exceptions  to  tbe  instructions  refused 
and  given  are  next  to  be  considered. 

[6]  As  the  Jury  were  told  in  the  charge, 
the  evidence  did  not  disclose  false  statements 
made  to  tbe  plaintiff  as  to  Mrs.  Bordefs 
condition,  but  there  was  some  evidence  that 
the  plaintiff  was  not  told  of  Mrs.  Bordet's 
occasional  mental  instability  and  suicidal  at- 
tempts. Fraud  may  consist  In  the  intention- 
al concealment  of  a  material  fact  as  well  as 
In  a  false  statement  of  a  fact  Hanson  v. 
Eidgerly,  29  N.  H.  843,  354 ;  Page  v.  Parker, 
43  N.  H.  363,  367,  80  Am.  Dec.  172.  "At 
common  law,  a  fraud  may  be  committed  by 
the  omission  to  disclose  a  material  fact  un- 
der some  drcumstances."  Stewart  y.  Ekn- 
erson,  52  N.  H.  801,  820.  But  the  fraudu- 
lent concealment  of  known  facts  with  Intent 
to  mislead,  and  which  In  fact  does  mislead, 
another  to  his  damage  does  not  constitute 
actionable  fraud,  unless  there  be  some  obli- 
gation which  the  law  recognises  to  disclose 
the  facts  concealed.  Potts  v.  Chapin,  133 
Mass.  276.  "I  am  not  aware  of  any  case  In 
which  an  action  at  law  has  been  maintained 
against  a  person  for  an  alleged  deceit,  charg- 
ing merely  his  concealment  of  a  material 
fact  which  be  was  morally  but  not  legally 
bound  to  disclose."  Lord  Chelmsford,  Peck 
V.  Gumey,  L.  B.  6  H.  L.  377,  390.  The  duty 
to  speak  must  arise  from  the  circumstances, 
or  there  must  be  some  relation  of  trust  and 
confidence  between  the  parties  upon  which 
to  build  the  duty  to  disclose  before  the  fail- 
ure to  disclose  can  be  deemed  a  fraud  what- 
ever motive  led  to  the  concealment  1 
Story's  E}q.  SS  207,  208;  2  Kent  Com.  H 
482-492.  "If  this  failure  [to  give  Informa- 
tion] were  not  In  and  of  Itself  a  fraud,  It  Is 
not  made  so  by  alleging  that  It  was  Induced 
by  a  desire  to  deceive  and  defraud  the  plain- 
tiff (Van  Weel  v.  Winston,  115  U.  S.  228 
[6  Sup.  Ot  22,  29  L.  Ed.  384]).  It  was  not 
a  fraud  unless  there  was  some  legal  duty 
resting  upon  the  defendant  to  make  the  dis- 
closure. It  may  be  that  in  foro  consdentlie 
the  disclosure  should  have  been  made;  but 
unless  a  party  has  the  right  to  this  Informa- 
tion, not  only  in  that  forum,  but  Juris  et  de 
Jure,  the  withholding  of  it  cannot  be  classed 
as  a  legal  fraud.  •  •  •  There  must  be 
some  relation  of  trust  and  confidence  exist- 
ing between  the  parties  upon  which  to  build 
the  duty  to  disclose  before  the  right  to  a 
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dlsclosare  can  be  enforced  by  fhe  conrtB. 
•  •  •  No  additional  Btrengtb  la  given  to 
tbe  allegation  of  frand  by  stating  tbat  Padc- 
ard  nnd  defendant  colluded  and  conspired 
togptber  to  conceal  the  fact  for  the  pnrpose 
of  defrauding  the  plalntUT.  If  there  were 
no  duty  resting  on  either  to  dladose  the  fact, 
each  bad  tbe  right  to  agree  to  be  sllait  Tbe 
agreement  to  be  silent  where  each  has  the 
rlgbt  so  to  be  Is  not  made  Illegal  by  alleg- 
ing It  was  done  pnrsnant  to  conspiracy  and 
collusion  between  the  parties,  wlthoat  going 
further  and  showing  that  the  concealment 
was  but  one  step  In  carrying  ont  a  conspir- 
acy which  was  unlawful,  and  It  must  be 
shown  that  It  was  unlawful  and  how,  and 
what  the  steps  were  which  wer«  Illegal  or 
fraudulent  Mere  general  allegations  of 
fraud  and  conspiracy  are  of  no  value  as 
stating  a  cause  of  action."  Wood  v.  Amory, 
105  N.  Y.  278,  281,  282,  11  N.  TSi.  636. 

[6]  The  defendants  requested  the  court  to 
cbarge  the  jury: 

"If  yon  find  that  there  was  no  relation  ezlst- 
ing  between  this  plaintiff,  Mrs.  Benoit,  and  the 
defendants,  or  either  or  any  of  them,  by  reason 
of  which  said  defendants  were  mider  any  Icirol 
obligation  to  disclose  to  the  plaintiff,  Mrs. 
Benrat,  any  facts  tending  to  establish  the  sanity 
or  insanity  of  Mrs.  Bordet,  Mrs.  Benoit  having 
asked  for  no  information  respecting  Mrs.  Bor- 
def  B  mental  condition,  then  your  verdict  must 
be  for  the  defendants" 

— and  excepted  to  the  refusal  to  Instruct  as 
requested.  There  was  no  evidence  tbat  Mrs. 
Benoit  made  any  inquiries  of  the  defendants 
as  to  Mrs.  Bordet  or  the  nature  of  the  em- 
ployment she  proposed  to  undertake.  It  does 
not  appear  that  die  trusted  anything  to 
them.  In  fact  she  appears  to  have  resented 
their  Interest  In  the  matter.  For  she  testi- 
fied she  did  not  see  at  tbe  time  why  she 
should  see  Mr.  Berry  when  she  was  going  to 
work  for  Mra  Bordet  and  was  making  the 
trade  with  her.  It  is  not  claimed  that  this 
request  does  not  correctly  state  the  law  or 
was  Inapplicable  to  the  evidence,  but  the 
contention  Is  that  the  request  was  substan- 
tially covered  by  tbe  Instructions  given. 
This  pofsltlon  il  well  taken.  Tbe  necessity 
of  legal  obllgatt<m  to  speak  as  the  founda- 
tion of  a -charge  of  fraud  from  faQure  to  do 
80  was  recognised  when  It  was  said: 

'In  order  to  be  a  material  misrepresentatioo 
there  mast  be  some  relations  existing  between 
the  parties  in  the  way  of  contracts  of  employ- 
ment, of  dealings  in  some  form  where  there  is  a 
dnty  on  the  part  of  the  person  Imowing  an 
event  or  a  matter  whldi  might  be  important  to 
state." 

[7]  As  to  what  would  constitute  such  a 
relation  in  this  case  the  Jury  were  further 
Instructed: 

"The  allegation  in  tbe  writ  is  that  these  de- 
fendants ateumed  to  act  for  Mrs.  Bordet,  whom 
they  knew  was  an  insane  person.  *  *  *  If 
t£ey  were  acting  for  Mra  Bordet,  and  Mrs. 
Bordet  was  competent  to  authorize  them  to  act, 
or  ratify  their  acts,  they  would  be  her  agent^ 
If  they  were  acting  as  next  friends,  as  it  is  stat- 
ed in  the  writ,  if  they  assumed  to  act  for  her 
and  take  care  of  her  in  her  oondition,  which 
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they  knew  and  understood,  as  tax  as  the  evl- 
d«ice  disclosed,  then  they  were  bound  to  act 
in  good  faith  and  honesty.  It  was  their  duty 
to  disclose  to  this  plalntiif  at  that  time,  before 
she  engaged  there,  any  Information  wnich  as 
honest  and  reasonable  men  and  women  they 
should  disclose  there  to  enable  her  to  protect 
herself.  •  •  •  In  other  words,  you  mnst  find, 
before  you  can  find  a  verdict  for  the  plaintiff, 
that  they  assumed  to  act  for  her,  tot  Mrs. 
Bordet,  in  some  capacity." 

To  this  Instruction  the  defendants  except- 
ed upon  the  ground  that  there  was  no  evi- 
dence tbat  the  defendants  assumed  to  act  for 
Mrs.  Bordet  If  there  was  no  evidence  that 
tbe  defendants  assumed  to  act  for  Mrs.  Bor- 
det tn  some  capacity,  the  Jury  could  not 
find  they  did  so  assume,  and  under  tbe  law 
laid  down  In  the  instructions  tbe  Issue 
should  not  have  been  submitted  to  the  Jury. 
The  preliminary  question  In  consideration 
of  this  exception  Is,  What  was  understood  at 
the  trial  to  be  meant  by  the  expression  "act- 
ing for  Mrs.  Bordet  in  s<»ne  capacity" — 
what  from  tbe  cbarge  mnst  the  Jury'  have 
understood,  thereby?  The  plain  tiff's  dalm 
was  tbat  she  was  injured  because  she  enter- 
ed Mrs.  Bordet's  employ  without  understand- 
ing Its  dangers.  If  she  made  her  contract  of 
employment  with  Mrs.  Bordet  It  was  Mrs. 
Bordet* 8  duty  to  warn  her.  If  she  made  It 
with  some  one  else  acting  for  Mrs.  Bordet 
the  duty  ot  information  rested  with  them. 
"Acting  for  Mrs.  Bordet  in  some  capacity" 
must  therefore  have  been  Intended  to  mean 
represoitlng  her  in  relation  to  the  proposed 
employment  The  cbarge  Expressly  so  im- 
plies; for,  after  stating  as  before  quoted 
tbat  the  duty  to  speak  must  arise  from  some 
relation  existing  between  the  parties  by 
way  of  contracts  of  employment  the  abstract 
statement  Is  Illustrated  by  the  case  of  one 
employing  another  to  work  in  his  bam  with- 
out Informing  him  of  a  defect  in  its  floor 
or  to  care  for  a  vldons  horse  without  giving 
notice  of  the  character  of  the  horse.  From 
this  language  the  Jury  could  have  inferred 
that  they  were  at  liberty  to  find  that  the 
defendants  acted,  or  assumed  to  act  for  Mrs. 
Bordet  in  making  the  contract  of  employment, 
and  that,  if  they  did  so  act  t&ey  were  legally 
bound  to  disclose  what  they  knew.  As  a  le- 
gal proposition.  If  these  facts  could  be  found, 
the  statement  may  be  unexceptionable.  The 
case  would  then  be  of  parties  dealing  togeth- 
er, one  being  in  possession  of  facts  material 
to  the  treaty  whldi  tbe  other  did  not  know 
and  could  not  learn.  The  case  would  be 
within  Hanson  v.  Eldgerly  and  Page  v.  Par- 
ker, supra.  But  as  the  defendants  contend, 
the  rule  was  inapplicable  becanse  there  was 
no  evidence  in  the  case  autboilElng  the  con- 
clusion that  the  defendants  acted,  or  as- 
sumed to  act  for  Mrs.  Bordet  In  tbe  dealing 
which  resulted  in  the  contract  If  the  de- 
fendants, or  either  of  them,  had  anything 
to  do  with  the  means  by  which  information 
of  the  situatlMi  which  Mrs.  Benoit  accept- 
ed reached  ber,  the  plaintiff  failed  to  eatab- 
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lli^  the  fact  by  proctf.  Mrs.  Benolt,  leam- 
log  of  the  opportunity  by  means,  so  tar  as 
the  case  goes  entirely  Independent  of  the 
defendants,  came  to  Jackson,  and  made  ber 
contract  with  Mrs.  Bordet,  and  not  with  or 
through  any  of  the  defendants,  acting  or 
assuming  to  act  for  Mrs.  Bordet. 

Much  stress  has  been  laid  In  the  argument 
upon  the  defendants'  interest  In  MrsL  Bor- 
det, and  the  subject  was  referred  to  In  the 
charge.  Long  acquaintance  with  and  friend- 
ship for  Mrs.  Bordet  doubtless  placed  upon 
the  defendants  a  moral,  tf  not  a  legal,  duty 
to  care  for  her,  and  to  see  that  whoever 
took  charge  of  her  was  a  suitable  person  and 
was  Instructed  as  to  the  care  necessary  for 
her  protection,  but  this  duty,  whether  legal 
or  moitil,  was  owed  Mrs.  Bordet,  and  not 
to  the  plaintiff.  If  in,  performance  of  a 
duty  they  owed  Mrs.  Bordet  the  defendants 
employed  the  plaintiff  to  care  for  her,  the 
legal  duty  to  Mrs.  Benolt  of  informing  her 
of  the  nature  and  perils  of  the  service  re- 
quired would  have  been  imi>08ed;  but,  in 
the  absence  'of  evidence  that,  acting  for 
themselves  or  for  Mrs.  Bordet,  they  took 
some  part  In  the  employment  of  the  plain- 
tiff, the  case  was  Improperly  made  to  turn 
upon  such  employment  by  the  defoidants, 
of  which  there  was  no  evidence.  It  is 
not  error  to  refuse  to  give  an  Instruc- 
tion, unobjectionable  as  matter  of  law,  if 
there  la  no  evidence  to  which  the  legal  prop- 
ositiod  is  applicable.  Kuba  v.  Devonshire 
Mills,  78  N.  H.  246,  9»  AO.  91.  But  it  is 
error  to  snbmlt  to  the  Jury  a  qnestion  npon 
which  there  is  no  evldencei  Moody  v.  Per- 
ley,  78  N.  H.  17,  9S  Att  1047.  The  excep- 
tion to  the  charge  upon  this  ground  is  sus- 
tained. Whether  the  fraud  charged  was  the 
proximate  canse  of  the  damage  claimed  has 
not  been  questioned. 

[I,  aj  One  ot  the  defendants.  Miss  Perkins, 
testified  that  after  Mrs.  Bordet's  death  she 
took  possession  of  her  money  And  jewelry 
and  turned  It  over  to  her  executor.  Subject 
to  exception  the  plaintiff  was  permitted  to 
ask  her  upon  cross-examination  if  she  did 
not  have  trouble  with  the  executor.  The 
questlcm  was  competent  upon  the  witness' 
credibility.  The  extent  to  which  an  exami- 
nation of  this  nature  should  be  carried  is 
settled  at  the  trial.  Gutterson  v.  Morse,  68 
N.  H.  166. 

[10-12]  The  remaining  exceptions  necessary 
to  be  considered  are  to  the  argument  of 
oounseL  One  Is  to  a  refermce  to  the  testi- 
mony Just  referred  to  as  admitted  subject  to 
exertion.  The  evidence  was  in  the  case, 
and  counsel  could  use  It  for  the  purpose  for 
which  It  was  competent.  Use  for  a  purpose 
for  which  it  was  Inccmipetent  would  be  er- 
rot,  and,  If  permitted  by  the  court  subject 
to  exertion,  would  destroy  the  verdict 
Bnmham  v.  Stilllngs,  76  N.  H.  122,  79  Atl. 
967.  The  recOTd  does  not  show  what  use 
ooonsd  proposed  to  make  of  the  evideno& 


As  far  as  the  record  shows,  tbo  only  question 
presented  to  the  court  when  exception  was 
taken  was  whether  there  was  such  evidence 
in  the  casa 

[18-K]  The  remaining  exertions  relate  to 
misstatements  of  the  evidence  made  in  the 
course  of  the  argument.  "While  a  verdict 
may  be  set  aside  for  the  introductloa  in  ar- 
gument of  facts  not  contained  in  the  evi- 
dence, and  a  persistent  misstatement  of  the 
evidence  may  amount  to  such  introductlMi  so 
as  to  render  the  trial  unfair,  a.  mere  mlsrec- 
ollectlon  or  accidental  misstatement  of  the 
evidence  does  not  render  the  trial  unfair  as 
matter  of  law."  State  v.  Wren,  77  N.  H.  361, 
364,  92  AU.  170.  In  the  case  cited  the  er- 
ror consisted  in  ascribing  the  testimony  of 
one  witness  to  another.  The  Jury  were  cau- 
tioned by  counsel  and  court  to  rely  npon 
their  own  recollection  of  the  testimony  of 
the  witnesses,  and  not  up<»i  the  statements 
of  counsel,  and  the  error  was  found  by  the 
trial  court  to  be  harmless  in  fact. 

One  of  the  statements  objected  to  in  the 
present  case,  however,  cannot  be  passed 
over  as  "mere  mlsrecollectlon  or  accidental 
misstatement  of  the  evidaice."  Mrs.  BemAt 
testified  that  Mr.  Berry  telephoned  to  her, 
asking  her  what  her  terms  would  be.  Mr. 
Berry  denied  making  such  Inquiry  or  Iiav- 
ing  any  telephonic  communicatlcMi  with  the 
plaintiff.  Counsel  stated  that  a  Mrs.  George, 
who  was  a  witness,  when  asked  If  she  saw 
Mrs.  Benolt,  replied,  "Only  when  she  came  to 
telephone  to  Mr.  Berry,"  and  argued  with 
great  force  the  value  of  a  fact  coming  in 
this  way  from  a  witness  incidentally  and 
without  express  inquiry  upon  the  point  The 
vital  point  In  the  case  turns  upon  the  credi- 
bility of  Mr.  Berry.  Despite  objection,  the 
statement  was  twice  repented,  reiterated,  and 
enlarged  upon.  There  was  no  such  testi- 
mony in  the  case.  What  Mrs.  George  did 
say  was  that  Mrs.  Benolt  came  to  her  house 
to  answer  by  telephone  a  letter  she  had  re- 
ceived from  Miss  Trlckey.  It  is  not  prob- 
able counsel  Intended  to  misstate  the  evi- 
dence; He  may  have  had  in  mind  what  he 
had  expected  the  witness  to  say  rather  than 
her  actual  testimony.  If  so^  he  placed  be- 
fore the  Jury  a  fact  which  he  failed  to  get 
Into  the  evidence,  material  upon  a  vital  point 
In  the  case ;  and,  when  the  matter  was  call- 
ed to  his  attention,  be  reiterated  the  state- 
ment and  enlarged  upon  it  "A  statement  by 
counsel  in  argument  of  material  facts  ot 
which  there  was  no  evidence,  direct  or  In- 
ferential, Is  ordinarily  reversible  error,  un- 
less there  Is  a  finding  that  it  did  not  render 
the  trial  unfair."  Gosselln  v.  Company,  78 
N.  H.  149,  161,  97  AU.  744.  "When  excep- 
tion was  taken  to  the  Improper  statement, 
it  was  Incumbent  upon  the  def«idant  to 
withdraw  it,  obtain  an  Instruction  to  the 
Jury  not  to  consider  It,  and  a  finding  of  fact 
from  the  presiding  Justice  that  the  trial  was 
not  rendered  unfair  thereby."    Lemay  v.  De- 
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mers,  77  N.  H.  663,  584,  W  Atl.  262.  These 
cases  of  recent  date  merely  restate  the  rule, 
which  has  been  conslsteBtly  ai>plied  since 
the  decision  of  Ballard  v.  Railroad  In  1886, 
««  N.  H.  27,  6  AU.  838,  10  Am.  St.  Rep.  367. 
Under  this  role  a  verdict  Is  set  aside,  not  as 
a  punishment  for  the  misconduct  of  counsel, 
but  to  secure  to  the  opposite  party  a  fair 
trial.  Bullard  v.  Railroad,  supra.  Hence 
the  good  faith  of  counsel  In  stating  the  fact 
as  one  proved  by  the  evidence  Is  immaterial ; 
the  qnesticm  remains.  Has  the  trial  been  fair? 
Here  the  Jury  has  been  urged  to  use  in  the 
decision  of  the  issue  before  themt  a  fact 
whidi  has  not  been  proved.  If  the  fact  were 
an  immaterial  one,  or  from  the  situation  It 
was  not  probable  the  Jury  who  heard  the 
evidence  were  misled  by  the  misstatement  of 
It,  it  would  be  plain  that  there  was  no  lack 
of  fairness  in  the  trial.  But  the  fact  stated 
may  be,  as  in  this  case,  a  material  one.  The 
forcible  and  repeated  Eitatement  of  It  by 
counsel  may  have  had  more  influence  upon 
the  minds  of  the  Jury  than  their  recollection 
of  what  the  witness  really  said.  If  this 
latter  is  probable.  It  is  probable  the  verdict 
has  been  unfairly  obtained.  In  the  case  of 
such  an  error,  how  may  It  be  corrected? 
To  require  counsel,  stating  his  recollection 
of  the  evidence,  to  reverse  himself  or  run 
the  risk  of  losing  the  verdict  whenever  ob- 
jection is  made,  should  subsequent  Investlga- 
ticm  of  the  record  disclose  he  was  in  er- 
ror, would  give  the  objecting  party  an  un- 
fair advantage.  To  stop  the  argument  for 
an  examination  of  the  record  whenever  con- 
troversy arose  as  to  the  evidence  would  be, 
in  most  cases.  Impracticable.  When,  as  in 
this  case,  upon  subsequent  examination  of 
tile  record  it  appears  that  the  objecting  par- 
ty was  in  the  right,  and  that  there  was  a 
material  misrepresentation  of  the  evidence 
by  the  party  obtaining  the  verdict,  the  ver- 
dict ought  not  to  stand,  if  produced  by  the 
misrepresentation.  TVlietber  the  trial  was 
rendered  unfair  by  the  error  is  a  question 
of  fact  to  be  settled,  like  all  questions  of 
fact  relating  to  procedure  at  the  trial,  by  the 
presiding  Justice.  In  the  coarse  of  his  argu- 
ment cotmsel  disclaimed  any  Intention  to  mis- 
quote the  evidence,  and  the  Jury  were  in- 
structed generally  that  they  should  be  guided 
by  their  own  recollection  of  the  evidence,  and 
not  by  counsel's  recital  of  it,  although  noth- 
ing was  said  by  counsel  or  court  with  special 
reference  to  this  particular  statement.  Con- 
ceding th&t  for  a  misstatement  of  this  kind 
what  took  place  was  a  sufficient  compliance 
with  the  rule  requiring  withdrawal  of  an  im- 
proper statement  and  obtaining  disregarding 
instructions,  there  is  no  finding  that  the 
error  was  harmless  in  fact  The  burden  of 
obtaining  this  finding  Is  properly  placed  with 
the  party  in  fault  It  cannot  be  said  there 
was  no  evidence  upon  which  a  finding  fatal 
to  the  verdict  could  be  made.    Hence,  in  the 


absence  of  the  contrary  finding,  the  verdict 
cannot  stand. 

Exceptions  sustained  In  part;  verdict  set 
aside. 

WALKBE  and  PLUMMER,  JJ.,  concurred. 
PEASLBB,  J.,  concurred  in  the  result 
YOUNG,  J.,  dissented. 


(m  Hd.  23) 
MURPHY  et  al,  v.  STUBBLBSBTELD. 
(No.  4.) 

(Court  of  Appeals  of  Maryland.    May  1,  IMS.) 

1.  Plkadino  «=>204(3)— Demubseb— ErraoT. 

In  action  in  assumpsit  on  seven  counts  of 
which  six  were  good,  the  defect,  if  any,  in  the 
seventh,  which  sought  recovery  on  two  separate 
notes,  did  not  render  the  entire  petition  subject 
to  general  demurrer. 

2.  l^UKT      <8=»111(1)— PlXADINO— RbQUISITES. 

Since  usury  is  a  statutory  defense,  the  terms 
of  Code  Pub.  Civ.  Laws,  art  4»,  {  6,  stating 
now  usury  shall  be  pleaded,  must  be  strictly  com- 
plied with. 

3.  USDBT  «=»111(2)— PlKADIWO— REQXnSITKS— 

"Discount." 
In  action  on  notes,  plea  that  the  notes  were 
made  with  the  intention  that  they  should  be  dis- 
counted by  plaintifl  and  that  plaintiff  gave  less 
than_  their  face  value,  the  sum  retained  being 
usurious,  was  a  good  plea  of  usnry;  the  term 
"discount"  referring  to  a  loan  and  not  a  sale  of 
the  paper,  and  meaning  a  loan  with  a  right  of 
taking  the  interest  in  advance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dis- 
count] 

4.  OlTARilNTT  «=»77(2)— I/IABIUTT— EXAIOHA- 

TioiT  or  Remedies  Against  Makeb. 
The  maker  of  a  note  upon  which  payment 
was  guaranteed  by  defendants  could  recover 
from  them  regardless  of  the  fact  that  he  made 
no  attempt  to  recover  from  the  maker,  their  lia- 
bility being  absolute. 
6.  WmrassEs  «=9268(12)  —  Cbobs-Ezaxina- 

TioR— Scope. 
In  action  on  notes,  under  defense  of  nsu^y, 
defendants  could  not  cross-examine  plaintiff  as 
to  the  amount  he  paid  for  the  notes,  his  nnder- 
standing  of  the  transaction,  nor  call  on  him  for 
production  of  the  check,  but  should  make  him 
th^  own  witness  as  to  such  matters. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Robert  F.  Stanton,  Judge. 

Action  by  Thomas  W.  Stubblefield  against 
William  J.  Murphy  and  othera  Judgment 
for  plalntifC,  and  defendants  appeaL  Re- 
versed and  remanded  for  new  trial. 

Argued  before  BOYD,  a  J.,  and  BBISCOEl, 
THOMAS,  UBNER,  STOOKBBIDGE,  and 
CONSTABLiE),  JJ. 

John  It.  O.  Lee  and  J.  Albert  Baker,  both 
of  Baltimore,  for  appellants.  Charles  F. 
Diggs,  of  Washington,  D.  C,  and  Watson  B. 
Sherwood,  of  Baltimore^  for  aK)eUee. 

STOCKBRIDGBt  J.  This  acUon  Is  one  in 
assumpsit  and  the  first  six  counts  in  the 
declaratlqn  are  the  oommcm  counts  In  that 
form  of  action.  The  seventh  count  is  as  fol- 
lows: 


«S9For  otlMr  casM  «n  aaoM  topic  and  KET-NOMBBE  In  all  Kejr-NumlMred  Digasta  and  Indow 
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"And  fbr  that  one  Fred.  A.  Dolph  on  tlte  24th 
day  of  November,  1916,  by  his  promiisory  note 
now  overdue,  promised  to  pay  to  himself,  or  or- 
der, S1,000  four  months  after  date,  and  the 
defendants  indorsed  the  same  to  the  plaintiff, 
and  jointly  and  severally  guaranteed  payment  of 
said  note,  and  the  said  note,  was  duly  presented 
for  payment  and  was  dishonored,  whereof  the  de- 
fendants had  due  notice  and  did  not  pay  the 


The  eighth  count  Is  similar  to  the  seventh, 
the  note  mentioned  in  It  bearing  the  same 
date  as  that  declared  on  in  the  seventh  count, 
having  the  same  length  of  time  to  run,  and 
for  the  same  amount.  The  two  notes  men- 
tioned were  attached  to  the  narr.  each  being 
In  this  form: 
♦11.000.00. 

"Baltimore,  Md.,  November  24,  1910. 
"Four  months  after  date  I  promise  to  pay  to 
the  order  of  myself,  one  thousand  dollars,  at 
Baltimore,  Md.,  with  interest  at  6  per  cent,  from 
date.    Value  received.  Fred.  A.  Dolph. 

Indorsed:   "Fred.  A.  Dolph." 

"Calvert  Bide.,  Baltimore,  Md. 
"For  value  received  we  hereby  jointly  and 
severally  guarantee  the  payment  of  the  within 
mentioned  note;    and  also  hereby  jointly  and 
severally  waive  demand,  protest  and  notice  of 
nonpayment  thereof.         Wm.  J.  Murphy. 
"Anna  C.  Murphy. 
"Wm.  Bevan. 
"Susie  R.  Bevan. 
"Herman  A.  Rehling. 
■  "Louisa  Rehling. 
"H.  T.  Weber. 
"James  F.  Davis, 
"H.  S.  Robinson. 
**T.  W.  Stubblefield." 

When  the  time  of  maturity  arrived,  nether 
of  the  notes  were  paid,  but  were  protested 
for  nonpayment,  and  notice  was  mailed  to 
all  those  whose  names  appeared  on  the  back 
of  the  note  with  the  exception  of  the  maker. 

The  suit  was  brought  under  the  speedy 
Judgment  act  applicable  in  the  dty  of  Balti- 
more and  contained  the  affidavits  required  by 
the  Act  of  1886,  c.  184.  Within  the  time  re- 
quired under  the  act  for  the  filing  of  pleas, 
in  order  to  prevent  a  Judgment  by  default, 
aU  of  the  defendants  named  vTlth  the  ezcep^ 
tion  of  H.  S.  Robinson  appeared  and  filed  the 
general  issue  pleas.  In  the  affidavit  at- 
tached to  those  pleas  the  defendants  admit- 
ted $1,844  to  be  due  to  the  plalntur,  and  dis- 
puted the  balance  of  his  claim,  and  in  Au- 
gust, 1017,  the  plaintiff  took  a  Judgment  for 
the  sum  of  $1,344  with  costs  against  the  de- 
fendants who  bad  pleaded.  The  next  step 
took  place  on  Dec^nber  8,  1917,  when  the 
defendants  obtained  leave  of  the  court  to  file 
an  additional  plea,  and  the  same  day  the  fol- 
lowing plea  was  entered: 

"That  on  the  24th  day  of  November,  1916,  de- 
fendants sent  to  plaintiff  two  notes  of  $1,000 
each,  with  the  understanding  that  said  notes 
were  to  be  discounted  by  plaintiff;  that  plaintiff 
gave  to  defmdants  only  $1,300,  and  refused  to 
pay  more;  that  defendants  then  tendered  to 
plaintiff  the  entire  sum  advanced,  with  interest, 
and  demanded  the  return  of  notes,  wliich  plain- 
tiff loused;  and  that  the  amount  disputed  in 
this  case  is  usurious  interest  demanded  on  said 
loan  and  retained  by  plaintiff  from  the  amount 
o4  said  notes," 


[1}  A  motion  ne  rectplatnr  to  the  addition- 
al plea  having  been  overruled,  a  demurrer 
was  entered.  The  contmtion  of  the  appel- 
lants is  that  the  legal  result  of  the  demurrer 
was  to  make  the  error  mount  up  to  the  first 
error  In  pleading,  and  tliat  such  error  is  to  be 
found  in  the  seventh  count  of  the  declaration, 
and  consists  in  a  misjoinder  of  two  causes  of 
action  In  a  single  count.  The  Insuperable 
dlfBculty  for  the  adopticm  of  this  view  lies 
in  the  fact  that,  in  so  mounting  up,  the  de- 
murrer becomes  a  general  demurrer  to  the 
declaration,  and,  as  long  as  there  is  one 
good  count,  the  narr.  will  stand  and  cannot 
be  reached  by  a  general  demurrer.  In  tliis 
case  the  action  was  in  assumpsit,  the  first 
sis  counts  being  the  usual  common  counts  in 
that  form  of  action,  and  as  repeatedly  held, 
these  not  being  open  to  demurrer,  even  If  the 
seventh  count  could  have  been  held  liable  to 
demurrer  if  standing  alime,  the  present  ob- 
jection to  it  is  not  maintainable  as  enough 
would  be  left  to  enable  the  plaintiff  to  main- 
tain the  action. 

[2,  3]  The  Judge  of  the  superior  court  sus- 
tained the  demurrer  to  the  additional  plea, 
and  the  correctness  of  that  ruling  is  now 
called  Ui  question  by  this  appeaL  Apparent- 
ly what  the  pleader  had  in  mind  in  prepar- 
ing that  plea  was  to  set  n?  the  defense  of 
usury  with  regard  to  both  of  these  notes. 
What  is  requisite  for  a  valid  plea  of  usury 
has  remained  practically  unchanged  since  the 
Act  of  1845,  c.  352,  now  embodied  in  the 
Ck>de,  art.  49,  f  5.  Being  a  statutory  defense^ 
the  terms  of  the  statute  must,  of  course,  be 
strictly  complied  with.  If  the  plea  sets  up  a 
loan,  then  the  plea  was  good,  for  usury  ap- 
plies only  with  regard  to  a  loan.  On  the 
other  hand,  if  the  plea  sets  up  a  sale^  then 
the  plea  was  bad,  since  on  the  sale  of  nego- 
tiable paper  the  vendee  is  in  an  entirely  dif- 
ferent position  from  the  one  who  makes  a 
loan  upon  similar  paper.  The  term  which  Is 
used  in  the  plea  Itself  is  "discounted,"  and  it 
is  therefore  material  to  inquire  whether  un- 
der the  circumstances  of  this  case  the  use  of 
the  word  "discount"  implies  a  sale  or  a  loan. 
In  Amer.  &  Sng.  Bncy.  of  Law  (2d  Bd.)  vol. 
2,  p.  469,  U  is  said: 

"To  discount  paper  as  used  in  a  business  oC 
hanking  is  only  a  mode  of  loaning  money  with 
the  right  of  taking  the  interest  allowed  by  law 
in  advance." 

The  term  has  been  defined  by  this  court  in 
almost  the  same  language  In  WeCkler  v.  First 
NaUonal  Bank,  42  Md.  692,  20  Am.  Rep.  05, 
where  Judge  Miller  says: 

"The  ordinary  meaning  of  the  term  'to  dia- 
count'  is  to  take  interest  in  advance,  and  in 
banking  is  a  mode  of  loaning  money.  It  is  th« 
advance  of  money  not  due  until  some  future  pe- 
riod, less  the  interest  which  would  be  due  there- 
on when  payable." 

And  the  same  rule  has  been  reaffirmed  in 
Black  V.  Bank,  06  Md.  428,  64  Atl.  88,  In 
which  Judge  Peaxcs,  aftar  quoting  from 
Judge  Miller,  adds: 
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"Only  the  l«gal  rate  ot  Intarest  would  be  doe 
on  the  principal  when  payable,  and  thus  Jndge 
Miller's  d^nltion  of  the  term  is  shown  to  be 
the  same  as  that  given  above.  If  the  legal  rate 
were  exceeded,  a  preeamption  might  arise  that 
the  parties  intended,  or  ue.law  implied,  a  sale 
rather  than  a  discount,  becanse  a  sale  (between 
ordinai7  parties  at  least)  would  be  legal  at  an; 
rate  of  dedaction  agreed  on,  but,  where  a  bank 
discoonts  paper  at  a  rate  exceeding  that  allowed 
by  law,  the  transaction  woald  be  within  the  usu- 
ry law." 

Wblle  the  plea  in  this  case  raaj  be  open  to 
criticism  as  to  Its  form,  eacb  and  all  tbe 
requisites  for  a  plea  of  usury,  as  set  forth  in 
the  section  of  the  Code  referred  to,  will  be 
found  to  be  contained  in  it,  and  It  to  spedfl- 
fcally  allegied  that  It  was  the  purpose  in  the 
making  and  guaranteeing  of  the  note  to  have 
the  same  discounted.  There  Is  no  suggestion 
legitimately  to  be  drawn  from  anything  con- 
tained In  the  plea  that  it  was  the  Idea,  A- 
ther  of  the  maker  or  of  the  guarantors,  that 
it  was  for  the  purpose  of  a  sale ;  on  the  con- 
trary, the  plea  alleges  that  the  note  was 
drawn  to  be  "discounted,"  and  tliat  the  deduc- 
tion made  therefrom  was  such  an  amount  as 
to  constitute  usury.  There  Is  nothing  In  the 
language  of  the  idea  itself  to  give  any  force 
to  a  presumption  of  sale,  rather  than  loan, 
BO  as  to  make  effective  the  presumption 
which,  as  noted  by  Judge  Pearce^  may,  but 
does  not  necessarily,  arise. 

In  the  view  of  tlils  court,  tlierefore,  it  is 
error  to  have  sustained  tbe  demurrer  to  the 
plea,  an  error  which  was  highly  prejudicial 
to  the  defendants,  since  It  took  away  from, 
tbem  the  opportunity  of  presenting  evidence 
to  substantiate  the  theory  of  usury.  See  au- 
thorities already  cited,  and  very  full  note 
upon  this  subject  in  105  Am.  St.  Rep.  p.  509. 

[4]  No  valid  objection  arises  from  the  tact 
that,  so  far  as  appears  either  from  the  plead- 
ings or  evidence,  there  was  no  attempt  made 
upon  the  part  of  the  holder  of  these  notes  to 
recover  on  them  from  the  maker,  Fred.  A. 
Dolpb.  The  present  defendants  were  clearly 
liable  ui>on  these  notes  whether  viewed  as  in- 
dorsers  or  guarantors.  Any  question  upon 
tbat  ground  is  effectively  settled  by  Wood 
Machine  Co.  v.  Ascher,  103  Md.  133,  62  Atl. 
1023,  116  Am.  St  Rep.  343,  and  cases  therein 
Cited. 

The  record  contains  four  bills  of  excep- 
tions, but  they  all  relate  to  a  single  question 
and  may  be  disposed  of  together. 

[S]  At  tbe  trial  of  the  case  the  plaintiff 
was  pat  upon  the  stand  and  testified  to  b^ng 
engaged  in  the  real  estate  business  in  the  city 
of  Washington,  and  that  he  sometimes  bought 
cmnmerdal  paper;  that  In  December,  1913, 
H.  S.  Robinson  called  on  him,  stating  that  he 
bad  a  note  which  he  wished  to  sell,  and  he 
produced  to  the  plaintiff  one  of  the  notes  in 
question,  and  the  plaintiff  purchased  tbe 
same;  that  three  days  later  he  purchased 
tbe  second  note  from  bim ;  that  tbe  witness 
gave  liim  bis  check  in  payment  for  both 
notes.   Tbe  notes  were  then  read  in  evidence. 


and  the  plaintiff  rested.  The  defendants' 
counsel  called  for  tbe  production  of  the  check 
given  in  payment  tor  tbe  notes,  wbicb  was 
objected  to,  and  the  sustaining  of  that  ob- 
jection constitutes  the  first  exception.  The 
second  bill  of  exceptions  was  to  the  ruling  of 
the  court  in  sustaining  an  ofojectioa  to  a 
question  asked  on  cross-examination,  "How 
mndi  did  you  pay  Mr.  Robinson  for  those 
notes?"  The  third  ttfll  of  excei>tions  was  to 
a  similar  ruling  by  tbe  court  to  a  question 
also  asked  on  cross-examination  of  tbe  same 
wi'iness,  whether  he  had  ever  had  any  con- 
versation with  a  Mr.  Bracy  in  regard  to  those 
notes.  And  the  fourth  bill  of  exceptions  was 
to  tbe  refusal  of  the  court  to  permit  tbe 
plaintiff  on  cross-examination  to  be  asked, 
"Did  or  did  you  not  understand  that  Mr. 
Robinson  was  not  the  owner  of  those  notes?" 

The  demurrer  to  the  additional  plea  having 
been  sustained,  these  rulings  were  in  har- 
mony (herewith,  since  the  plain  purpose  in 
each  one  of  tbe  questlcms  objected  to  was  to 
establish,  by  the  plaintiff  himself,  usury.  Tbe 
burden  of  proof  to  sustain  the  plea  at  usury 
necessarily  devolved  upon  the  defendants.  It 
was  the  essential  part  of  their  case.  The 
questions  were  objectionable  at  the  time,  and 
In  the  manner,  when  propounded,  because 
they  were  not  legitimate  cross-examination 
of  tbe  plaintiff,  and  a  defendant  cannot  es- 
tablish usury,  fraud,  mlra^presentatlon,  or 
deceit  under  the  guise  of  a  cross-examination 
of  the  plaintiff.  Williams  t.  Banks,  19  Md. 
38. 

Tbe  rule  is  stated  in  Jones  on  Evidence  (2d 
Ed.)  f  820,  in  this  way: 

"The  rule  sustained  by  the  Supreme  Court  and 
which  prevails  in  most  of  the  states  is  that  the 
cross-examination  can  <sil^  relate  to  facts  and 
circumstances  connected  with  the  matters  stated 
in  the  direct  examination  of  tbe  witnesses.  If 
any  party  wishes  to  examine  a  witness  as  to 
other  matters,  he  must  do  so  by  making  the 
witness  his  own." 

And  with  slight  verbal  changes  the  same 
rule  Is  announced  by  Mr.  Greenleaf,  in  bis 
work  on  Evidence  (16tb  Qd.  {  445),  and  It  has 
been  followed  In  this  state  In  numerous  in- 
stances, of  which  Griffith  v.  Diffenderffer,  60 
Md.  478,  is  a  good  example.  See,  also,  Her^ 
rick  v.  Swomley,  66  Md.  439.  Almospt  the 
same  question  here  presented  arose  In  You- 
mans  v.  Carney,  62  Wis.  680,  23  N.  W.  20, 
where  it  was  held  tliat,  if  tbe  direct  exami- 
nation of  tbe  payee  of  a  note  is  confined  to 
tbe  genuineness  of  a  signature  or  the  identity 
of  the  note,  the  adverse  party  has  no  right  to 
cross-examme  as  to  consideration.  See,  also. 
Bell  V.  Prewltt,  62  111.  361. 

The  defendants  might,  had  they  so  desired, 
have  called  the  plaintiff  as  their  own  witness, 
and  examined  him  upon  tbe  several  questions 
which  were  propounded  to  bim  on  the  cross- 
examination,  but  which  were  ruled  out,  as  al- 
ready  noted.  If  they  had  done  this,  the  evi- 
dence should  have  been  admitted;  but  the 
defendants  would  have  been  bound  therebv 
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except  as  provided  by  section  5  of  artlde  85, 
Code  P.  Q.  Ifc  In  the  manner  in  which  it 
was  attemprted  to  be  introduced,  net  being 
legitimate  cross-examination,  the  ruling  of 
the  court  with  regard  to  them  was  free  from 
error. 

It  follows  from  what  has  beoi  said  that 
the  Judgment  of  the  court  below  must  be  re- 
versed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial ;  costs  to  be  paid  by  the  ap- 
pdlee. 

(133  Md.  n.) 

O'DUNNB  V.  SAFE  DEPOSIT  &  TRUST  CO. 
OF  BAIiTIMOHB.     (No.  19.) 

(Court  of  Appeala  of  Maryland.    June  19, 1918.) 

1.  Appeai.  and  Ebbob  «=a036(2)— Fees— Aii- 

LOWANCE  BT  LOWEB  C0UBI>— RXVIEW. 

The  action  of  the  lower  court  in  fixing  coun- 
sel fees,  where  authorised  to  do  so,  is  treated  as 
presomptiTely  correct,  as  it  has  better  means  of 
knowing  what  is  just  and  reasonable  than  an 
appellate  court  can  biave. 

2.  Wills  *=s707(l)  —  Attobhet  Appointed 
BY  OouBT— Amount  of  Feb— Revhiw. 

An  order,  cm  exceptions  by  the  trustee,  suing 
to  construe  a  will,  reducing  from  $2,600  to  $750 
the  fee  allowed  to  counsel  appointed  to  represent 
infant  defendants,  found  entitled  to  an  annual 
income  of  $3,714.12,  as  against  their  parents,  re- 
versed on  the  evidence,  and  a  fee  of  $1,(XX)  al- 
lowed. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;   Henry  Duffy,  Judge. 

"To  be  officially  reported." 

Eugene  O'Dunne  appeals  from  an  order 
sustaining  the  exceptions  of  the  Safe  Deposit 
&  Trust  Company  of  Baltimore,  trustee  under 
the  will  of  Joshua  P.  McCay,  deceased,  to 
the  allowance  of  a  counsel  fee  for  represent- 
ing certain  Infant  defendants,  under  an  ap- 
pointment by  the  court,  on  a  bill  by  the  trus- 
tee to  construe  the  will.  Order  reversed,  and 
cause  remanded  for  the  passage  of  an  order 
fixing  the  fee  at  $1,000. 

Argued  before  BOTO,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  ITRNEIB,  STOCK- 
BBIDOS;    and    CONSTABLE,    JJ. 

Randolph  Barton,  Jr.,  of  Baltimore,  for  ap- 
pellant Charles  McH.  Howard,  of  Baltimore, 
for  appellee. 

(X)NSTABIjE,  J.  The  sole  question  pre- 
sented In  this  appeal  is  to  the  adequacy  of  a 
fee  allowed  by  the  lower  court  to  counsel  ap- 
pearing for  certain  infant  defendants  under 
an  appointment  by  the  court  No  question 
has  been  raised  as  to  the  right  of  the  solic- 
itor to  be  compensated  for  this  Is  admitted. 

For  the  disi>osltion  of  this  case  it  will  not 
be  necessary  to  go  with  any  great  detail  into 
the  facts  of  the  case  out  of  which  the  right  of 
the  appellant  to  a  fee  arose,  and  we  will 
therefore  content  ourselves  with  setting  out 
the  memorandum  of  facts  which  was  for- 
warded by  the  appellant  to  several  members 
of  the  bar  for  the  purpose  of  aiding  them 


In  forming  an  opinion  as  to  what  would  be 
a  proper  fee  to  be  allowed  the  appellant  by 
the  court  for  his  work  in  pr^nrlng  and  try- 
ing the  case,  and  so  as  to  enable  them  to  tes- 
tis at  the  hearing  on  that  question: 

"Joshua  McCay  left  in  trust  to  the  Safe  De- 
posit &  Trust  Company,  under  the  will  constru- 
ed in  this  case,  an  estate  of  a  little  over  $1,- 
000,000.  l^ere  was  provision,  after  the  death 
of  his  widow  (now  dead),  to  divide  into  quarters 
and  hold  eadi  quarter  in  trust  for  children  and 
descendants.  The  one-quarter  interest  of  the 
Manr  Morgan  share  is  $241,378.12.  Her  three 
children  are  Howard  (died  April,  1017),  Mary 
Ni(AoIls  Giving,  no  clhildren)^  and  Rowland 
Morgan  (living,  three  living  children).  Howard 
Morgan,  deceased,  left  two  infant  children.  The 
annual  income  on  the  Howard  MorEan  share, 
being  one-third,  was  $3,714.12,  with  like  amount 
to  his  brother,  Rowland,  and  sister,  Mair 
Nieholls.  A  bill  was  filed  by  the  Safe  Deposit 
&  Trust  Company  April  4,  1917,  to  construe 
the  will,  and  particularly  the  ninth  clause 
thereof,  to  determine  in  whom  the  income  is 
vested,  whether  in  the  infant  children  of  How- 
ard Morgan,  deceased,  or  whether  in  his  admin- 
istrator, and  also  the  rights  of  the  surviving 
brother  and  sister  as  to  Income,  and  eventually 
as  to  corpus,  on  the  death  of  the  survivor  of 
said  Morgan  diildren. 

"It  was  contended  bv  Mr.  Vernon  Cook,  rep- 
resenting Mrs.  Nidiolls  and  Rowland  Morgan, 
that  the  grandchildren  of  testator  take  vested 
interests,  and  contended  by  Mr.  O'Dunne,  coun- 
sel for  the  infant  children  of  Howard  Morgan, 
deceased,  and  the  infant  children  of  Rowland 
Morgan  (now  living),  that  the  right  to  income 
is  vested  in  these  great-grandchildren,  and  not 
In  their  iwrents,  and  that,  on  the  death  of  the 
survivor  of  said  Mary  Morgan  children,  her  then 
Uving  descendants  at  the  time  of  termination 
of  the  trust  shall  be  the  ones  to  whom  the  cor- 
pus shall  be  distributed.  The  case  was  set  for 
argument  before  Judge  Duffy  September  26th, 
and  counsel  wen  excused  two  or  three  times  a 
day,  for  two  or  three  davs,  waiting  on  a  pending 
case.  It  was  later  finally  and  fully  argued  by 
Mr.  Charles  McH.  Howard  for  the  Safe  De- 

gosit  Company,  by  Mr.  Jesse  Bowen  for  Rosa 
IcCay  Lockwood,  by  Mr.  I*  A.  Dent,  of  Wash- 
ington (with  whom  was  Mr.  Frank  Ooenell), 
for  Eteily  Proctor,  and  by  Mr.  Vernon  Cock 
for  Rowland  Morgan  and  his  sister,  Mary 
NichoUs,  and  by  Eugene  O'Dunne  for  the  in- 
fant children  of  Howard  Morgan,  deceased,  and 
for  the  infant  children  of  Rowland  Morgan  (Uv- 
ing). Elaborate  briefs  were  prepared  and  filed 
by  Mr.  Dent,  on  behalf  of  himself  and  Mr. 
Goanell  (36  typewritten  pages),  by  Mr.  Vernon 
Cook  (10  pages),  and  the  indosed  by  B£r. 
O'Dunne  on  bdiau  ot  the  infant  children  afore- 
said (said  last  brief  was  of  02  printed  pages). 
On  November  9th  Judge  Duffy  banded  down  the 
inclosed  opinion  and  decree  sustaining  the  con- 
tention of  the  infant  children  of  Howard  Mor- 
gan, deceased,  and  of  Rowland  Morgan  (liv^ 
ing)." 

At  the  time  of  the  signing  of  the  decree  on 
the  points  involved  In  the  case,  some  dis- 
cussion arose  among  the  counsel  and  court  as 
to  the  amount  of  the  fees  to  be  allowed  to 
respective  counsel' for  their  services  in  the 
case.  From  certificate  ot  the  court  in  the 
record  it  api)ears  that: 

"The  court  asked -Mr.  O'Dunne  what  counsel 
fee  he  proposed  taking,  and  Mr.  O'Dunne  stated 
that  he  had  no  particular  amount  to  name; 
that  in  this  particular  case  all  of  the  servicea 
rendered  were  peculiarly  within  the  knowledge 
<^  the  court ;   that  Us  brief  had  been  filed  and 
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left  with  the  court,  and  that  he  was  wOUiw  to  i 
leave  the  matter  to  be  determined  by  the  court;  I 
and  reminded  the  court  that  he  had  left  widi 
the  coart  certifieatee,  or  letters,  from  Mr.  Fish- 
er, Mr.  Barton,  and  Mr.  Machen  for  the  court's 
consideration,  and  asked  if  any  of  the  gentlemen 
present  had  any  sugsrcstiooB  to  make  to  the  court 
on  the  subjed;.  None  were  made,  and  the  court, 
after  reading  tike  letters  of  Messrs.  Barton,  Fish- 
er, and  Machen,  stated  that  he  would  allow  the 
fee  of  twenty-fiTe  hundred  dollars  ($2,50(»,  to  be 
paid  oat  of  the  corpus  of  the  Howard  Morgan 
share.  Mr.  O'Dunne  thereupon  suggested  uiat 
the  court  add  to  the  form  of  decree,  as  drawn 
by  Mr.  Howard,  that  the  same  be  made  subject 
to  exceptions.  The  court  thereupon  Indicated 
that  he  would  make  it,  subject  to  exceptions  to 
be  filed  in  thirty  (30)  days,  and  the  decree  was 
thereupon  revised  accordingly  by  Mr.  Charles 
McH.  Howard,  and  thereafter  signed  by  the 
court" 

Brceptlons  to  tbe  allowance  of  $2,6(X)i 
counsel  fee  were  filed  by  the  Safe  Deposit  & 
Trust  Ck>nq>any,  trustee,  under  the  wUL  A 
hearing  was  had  on  the  exceptions  and  tes- 
timony heard  in  open  court  The  exceptant 
produced  four  witnesses  in  support  of  Its  con- 
tention that  the  fee  wss  too  large.  All  these 
witnesses  had  been  closely  identified  with  the 
trial  of  the  case  and  were  all  men  of  excep- 
tional knowledge  of  cases  along  the  line  of 
this  case.  OAere  was  Mr.  John  W.  Marshall, 
vice  president  of  the  Safe  Deposit  Se  Trust 
Oomiiany  of  Baltimore,  and  who  at  that  time 
was  head  of  the  trust  department  of  his  com- 
pany; Mr.  Frank  Oosnell,  a  member  of  the 
law  firm  of  Marbury,  Oosnell  &  WiUiams, 
and  who  had  represented  one  of  the  parties  In 
the  litigation;  Mr.  Vernon  Cook,  a  member  of 
the  law  firm  of  Haman,  Cook,  Cbesnut  & 
Markell,  and  who  represented  one  of  the  par- 
ties thronghont  the  case;  Mr.  Jesse  X.  Bow- 
en,  a  member  of  the  law  firm  of  Semmes, 
Bowen  &  Semmes.  These  gentlemen  were 
thoroughly  familiar  with  every  feature  of 
the  case,  and  testified  as  to  what  In  their 
opinion  would  be  proper  compensation  for 
the  work  accomplished  by  Mr.  CDunne.  Mr. 
Marshall  placed  his  estimate  at  $500,  Mr. 
Cook  at  $750,  Mr.  Bowen  at  $1,000.  Mr.  Oos- 
nell testified  that  previous  to  the  hearing  he 
had  considered  $500  adequate  compensation, 
bnt  during  the  hearing  he  changed  this  estl' 
mate  to  $1,000. 

The  respondent,  previous  to  the  hearing, 
had  requested  Mr.  D.  K.  Bste  Fisher,  a  mem- 
ber of  the  law  firm  of  Fisher,  Bruce  ft  Fisher, 
Mr.  Arthur  Machen,  Jr.,  a  member  of  the  law 
firm  of  Machen  ft  Williams,  and  Mr.  Ran- 
dolph Barton,  Jr.,  «  m«nber  of  the  law  firm 
of  Barton,  Wllmer  ft  Stewart,  all  accomplish- 
ed lawyers,  with  a  wide  exijerlence  In  cases 
of  this  character,  to  give  him  certificates,  In 
the  form  of  letters  as  to  what  would  in  tb^ 


opinion  be  a  proper  compensation  to  be  al- 
lowed him  in  the  case  just  tried.  He  fur- 
nished them  with  a  ^>emorandnm  of  facts, 
which  we  have  set  out  above,  and  talked  to 
them  generally  about  the  case.  Mr.  Barton 
and  Mr.  Machen  were  unable  to  attend  the 
hearing,  but  their  certificates  were  filed.  Mr. 
Fisher  attended  the  hearing  and  testified. 
Mr.  Fisher  and  Mr.  Machen  each  placed  their 
estimate  at  $2,500,  and  Mr.  Barton  at  $3,000. 
The  court  passed  an  order  sustaining  the  ex- 
ceptions, wherein  it  reduced  the  fee  from 
$2,500  to  $750. 

[1,2]  The  fixing  of  counsel  fees,  where 
courts  are  authorlEed  to  do  it,  has  always 
been  regarded  by  them  as  one  of  their  most 
delicate  duties,  and  especially  unpleasant  is 
It  to  appellate  courts  to  have  to  review  al- 
lowances made  by  the  lower  courts.  Mr.  Mil- 
ler, In  his  work  on  Equity  Procedure,  In  the 
notes  to  section  668,  in  dealing  with  this  sub- 
ject, has  well  said  that  the  action  of  the  low- 
er court  is  treated  as  presumptively  correct, 
since  it  has  better  means  of  knowing  what 
Is  just  and  reasonable  than  an  appellate  court 
can  have,  and  cites  several  authorities  to 
that  effect  While,  of  course,  we  want  to  give 
due  weight  and  consideration  to  the  finding 
of  the  lower  court,  and  especially  so  since  it 
heard  every  detail  of  the  case  apd  decided 
every  question  raised,  which  puts  it  in  a  pe- 
culiarly stnmg  position,  so  as  to  form  a  cor- 
rect opinion  as  to  the  value  of  the  services 
rendered,  yet  It  is  difilcult  to  reconcile  its 
views  with  that  of  the  experienced  lawyers 
testifying  fbr  the  respondent  It  may  be  that 
those  lawyers,  with  all  th^r  experience  and 
knowledge,  did  not  occupy  the  same  character 
of  position  which  would  enable  them,  because 
of  their  nonassoclatlon  with  the  case,  to 
form  as  correct  an  opinion  as  to  the  value  of 
the  services  mentioned  as  the  court  who 
heard  and  decided  the  case  and  the  lawyers 
who  took  part  In  Its  trial  It  is  also  difilcult 
to  reconcile  the  court's  present  opinion  of 
$750,  formed  after  the  hearing  on  exceptions, 
with  the  amount  it  placed  of  Its  own  accord 
in  the  nisi  order  of  $2,500.  But  there  is  a  di- 
version of  views  among  the  lawyers  testifying 
for  the  exceptant;  two  out  of  the  four  say 
$1,000  would  be  proper  compensation,  while 
the  other  two  are  for  $500  and  $750,  respec- 
tively. While  we  are  of  the  opinion  that  the 
estimates  placed  by  the  respondent's  witness- 
es are  entirely  too  large,  yet  we  are  of  the 
opinion  that  $1,000  should  be  allowed  the  ap- 
pellant   We  will  therefore  reverse  the  order. 

Order  reversed,  and  cause  remanded  so  as 
to  pass  an  order  in  conformity  with  the  afore- 
going opinion ;  the  costs  to  be  paid  out  of  the 
Mary  Morgan  fond. 
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ZINK  ▼.  STATE  OF  MARYLAND,  to  Use  of 
BENSTROM,  et  aL  (No.  tS2.) 

(Oonrt  of  Appeals  of  Maryland.    May  27,  1918.) 

1.  Mabtkb   and    Ssktant  (3=>330(3)— Dibko- 
TiON    TO    Dbitk    Automobile  —  Pbbsonai. 

SebVANT— StTTFIOIENOT    OF    EviDENCB. 

In  action  andnat  owner  of  automobile  for 
death  of  pedestnan,  eridence  \eld  to  show  that 
direction  givm  by  owner  to  driyer  to  take  third 
person  to  car  line  was  personal  direction,  mak- 
ing driver  owner's  personal  servant,  and  not 
servant  of  company  of  which  owner  was  man- 
ager. 

2.  DkATS    «=>104<3)— DIIA.TH    BT   'WBONOIDI. 

Aoi>— Inbtbuotion  oh  Dakaoes. 
In  state's  action  for  wife  for  death  of  hus- 
band, wife's  age  at  death  having  been  37  and 
husband's  44  years,  instruction  not  specifically 
directing  that  in  estimating  prospective  damag- 
es jury  should  consider  probable  duration  of 
joint  lives  of  wife  and  husband,  was  not  erro- 
neous, in  view  of  small  disparity  in  age. 

Appeal  trom  Baltimore  Court  of  Common 
Pleas;    Morris  A.  Soper,  Judge. 

Action  by  the  State  of  Maryland,  for  the 
Use  of  Hilda  Rd)ecca  Benstrom,  and  others, 
aicainst  John  H.  Zink.  From  judgment  for 
plalntlils,   defendant   appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Lucius  Q.  O.  Lamar  and  Wm.  L.  Marbury, 
both  of  Baltimore,  for  appeUant  Lewis  W. 
Lake  and  J.  Cookman  Boyd,  botb  of  Baltl* 
more,  for  appellees. 

PATTISON,  J.  August  Renstrom,  hus- 
band and  father  of  the  equitable  plaintiffs, 
while  walking  upon  the  pubUc  highway  lead- 
ing from  Wagner's  Point  to  Stone  House 
Core,  in  Anne  Arundel  county,  Md.,  on  the 
24tb  day  of  January,  1917,  was  knocked 
down  and  killed  by  an  automobile  owned  by 
the  defendant  and  driven  by  one  Upbam, 
who,  as  the  declaration  alleges,  was  at  such 
time  the  agent  of  the  defendant 

Renstrcm  at  the  time  of  the  accident  was 
employed  by  the  Curtis  Bay  Chemical  Com- 
pany located  upon  Stone  House  Cova  He^ 
each  day,  went  to  and  from  his  home  in 
Baltimore  city  to  his  place  of  employment 
upon  the  cars  of  the  United  Electric  Rail- 
way Company  of  Baltimore  city,  the  ter- 
minus of  which,  at  Stone  House  Oovev  Is 
about  foiu:  city  blocks  from  the  plant  of 
the  Curtis  Bay  Chemical  Company.  Up- 
ham,  as  weU  as  the  defendant,  was  an  emr 
ployg  of  the  United  States  Asphalt  Refin- 
ing Company,  whose  plant  Is  located  in  the 
vldnlty  of  Stone  House  Cove,  about  a  mile 
and  one-eighth  from  the  terminus  of  the 
car  line  of  the  railway  company.  To  ac- 
commodate the  employes  of  the  Asphalt  Re- 
fining Company  and  others  employed  or  liv- 
ing In  that  locality,  a  public  Jitney  bus  line 
had  been  established  by  the  city  railway 
company,  starting  at  the  terminus  of  the  car 


line  and  running  upon  the  public  macadam 
road  to  Wagner's  Point. 

On  the  day  of  the  accident  the  jitney  op- 
erating upon  this  line  was  disabled,  and  at 
the  hour  of  6  o'clock  in  the  afternoon  of  that 
day,  when  the  factory  of  the  Asphalt  Refin- 
ing Company  shut  down,  there  was  no  Jitney 
to  take  Its  employes  to  the  terminus  of  the 
car  line,  consequently  they,  with  the  em- 
ployes of  other  companies,  were  required  to 
walk  to  the  terminus  of  the  car  line  in  order 
to  take  the  car  to  their  homes  in  the  dty. 
The  defendant,  who  also  lived  in  Baltimore 
city,  used  an  automobile  owned  by  him  in 
going  to  and  from  the  plant  each  day.  The 
car  and  Jitney  lines  were  not  used  by  him. 
Upham  boarded  at  the  same  house  with  the 
defendant,  in  the  dty,  and  rode  with  him 
each  day  to  and  from)  the  plant  of  the  com- 
pany. 

On  the  occasion  of  the  aoddent  it  seems 
that  the  defendant  was  detained  at  the 
office  of  the  company  after  the  hour  of  the 
shutting  dovra  of  its  plant,  and  while  there 
In  conversation  with  a  visitor,  one  Schlee, 
an  employ^  of  the  company,  called  at  the 
office,  and  the  defendant  asked  him  "what  be 
was  doing  there,"  as  It  was  after  office  hours. 
He  said,  "Well,  the  Jitney  bus  was  broken 
down  and  he  was  not  able  to  go  luNne."  The 
defendant  then  turned  to  Upham,  who  waa 
In  the  office  waiting  to  return  to  the  dty 
with  him  In  his  automobile,  and  said  to  him. 
"What  are  you  doing?"  Upham  replied, 
"nothing,"  and  the  defendant  then  said, 
"Well,  take  him  [Schlee]  up  to  the  car  line," 
meaning  that  he  should  take  him  in  his  (tbe 
defendant's)  automobile,  and  both  Schlee 
and  Upham  left  his  offic&  On  their  way  to 
the  car  line,  in  the  automobile  of  the  defend- 
ant, they  overtook  other  employ^  of  the 
Asphalt  Refining  Company,  who  had  start- 
ed to  walk  to  the  car  line.  Three  of  these, 
either  by  invitation,  or  at  their  request,  got 
upon  the  running  boards,  or  uiK>n  the  rear  of 
the  madilne,  it  having  but  two  seats  In  it 
It  was  while  upon  the  road,  on  the  way  to 
the  car  line,  that  Renstrom  was  knocked 
down  and  killed  by  the  automobile  driven,  as 
we  have  said,  by  Upham. 

Howard  J.  Eyerly,  an  employ^  of  tha  Cur- 
tis Bay  Chemical  Company,  testified: 

That  he^  at  the  time  of  the  accident,  which 
was  about  ten  minutes  after  6  o^clock  in  the 
afternoon  of  January  24,  1917,  was  walking 
with  Renstrom  and  two  other  employes  of  that 
company  upon  the  public  highway  on  their  way 
to  the  car  line;  They  were  walking  four 
abreast  upon  the  road,  ue  to  the  extreme  left 
with  Renstrom  next  to  him  on  the  ri^t,  "and 
I  heard  the  buzzing  of  the  machine,  or  aome 
kind  of  a  noise,  and  it  made  me  tnni  aroon^ 
and  I  just  happened  to  get  my  head  around 
and  I  saw  this  big  gray  machine,  something  on 
the  order  of  a  racing  car,  and  a  right  heavy 
machine  at  that,  and  I  hollered  'Look  out!'  That 
was  all  I  had  time  to  do,  was  to  holler  'Look 
out!'  and  as  I  hollered  'Look  out!'  I  stepped  to 
the  left  like,  about  a  foot,  and  Qua,  the  man 
who  got  hit,  stepped  one  step  ahead  and  just 
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got  Wb  head  around  like  this,  when  the  machine 
came  along  and  caught  him.  The  macbine 
knocked  him  down  head  first,  and  knocked  him 
at  least  10  feet  In  front  of  the  machine,  and 
then  the  left  front  wheel  ran  over  his  head 
again.  The  machine  kept  on  al>oat  200  or  2S0 
feet,  and  in  the  meantime  I  started  to  run  after 
the  machine,  I>ecaase  I  thought  the  fellow  was 
not  going  to  atop,  but  he  stopped  *  *  •  and 
we  picked  him  [Renstrom]  up  and  took  him  up 
to  Brooklyn." 

He  further  testified  tibat  be  never  beard 
any  horn  blow,  and  that  the  road  was 
straight  at  this  point,  and  tbat  there  was 
no  obstruction  in  the  road,  more  than  a  few 
men  who  were  walking  upon  It;  that  when 
he  looked  around  the  automobile  was  about 
75  feet  behind  him  and  was  going,  as  be 
judged,  about  35  miles  an  hour.  "It  went 
by  me  like  a  streak  of  lightning;  just  miss 
ed  me."  The  automobile  at  that  time  was 
on  the  extreme  left  side  of  the  road.  Ren- 
strom died  the  next  day  after  being  carried 
to  the  hospltaL 

Benjamin  Max,  one  of  those  present  with 
Benstrom  and  the  witness  Byerly  on  -the 
occasion  of  the  accident,  also  testified  as  to 
the  hapi)enlng  of  the  accident,  but  as  his 
testimony-  was  practically  the  same  as  that 
of  Eyerly,  we  need  not  repeat  It  hera 

Wydlfl  O.  Manger,  an  employ^  of  the 
Asidialt  Beflnlng  Company,  who  was  witU 
Upham  In  the  automobile  at  tbe  time  of  the 
accident,  testified: 

That  he  was  sitting  in  the  front  of  the  ma- 
chine on  the  floor  with  his  feet -out  on  the  step, 
looldng  ahead.  "We  passed  different  woricmen 
«n  OaOT  way  home,  blowing  the  horn  every  time 
we  paased  any  one.  I  noticed  there  was  a  cart 
in  ue  distance^  and  they  started  to  blow  their 
horn,  and  blew  It  continaously  to  let  the  cart 
know  they  wanted  to  pass  it  t>a  the  left.  There 
were  four  men  walking  on  the  left  side  of  the 
road,  right  in  front  of  the  cart,  as  though 
they  were  getting  out  of  tbe  way  of  the  cart 
He  (Upham)  blew  tbe  horn  and  started  to  get 
over  to  the  left  side  of  the  road  to  pass  the  cart, 
expecting  the  men  to  hear  the  horn  and  step  en 
the  road.  It  seemed  the^r  didn't  hear  the  horn 
and  didn't  pay  any  attention  to  it  until  we  were 
within,  I  guess,  20  or  30  feet  of  them,  and 
Oiey  each  started  to  look  back  over  his  shoulder 
and  they  saw  the  machine  and  they  scattered. 
Two  want  to  the  right  in  front  of  tLe  cart  and 
two  went  off  to  the  left  One  man  on  the  ex- 
treme left  he  got  off  the  side  of  the  road,  but 
the  seccHid  man  tiom  the  left,  he  was  Qte  last 
one  to  look  back  over  his  shoulder,  and  didn't 
get  off  before  we  reached  him^  and  the  l^t  lamp 
of  the  macbine  struck  him  in  the  back  and 
knocked  him  down  alongside  of  the  road.  We 
Giwtijined  on,  slowing  down,  about  60  feet  and 
came  to  a  atop." 
« 

He  also  testtfled  that  tbe  car  was  going 
about  10  or  12  miles  an  hour.  This  evidence 
of  Mangw  is  supported  by  that  of  Disney 
and  Scblee,  but  Sdilee  further  testifies: 

That  he  "was  down  to  the  plant  and  Mr.  Up- 
ham came  to  the  office  with  tbe  car.  They 
generally  l«ing  it  up  about  6  o'clock,  and  Mr. 
Zink  drives  it  home.  He  goes  down  in  it  in  the 
morning  and  goes  home  in  it  at  night,  and  Mr. 
Zink  was  in  tbe  office,  and  Upham  said,  'Come 
on,  Schlee,  I  will  take  yon  up  to  tbe  car  line,' 
and  the  other  boys  were  all  alcmg  dM  road, 
and  they  got  bi  aa  we  went  by." 


He  also  testified  that  be  himself  at  times 
had  used  tbe  car  when  told  to  do  so  by  the 
defendant,  but  was  unable  to  say  that  the 
business  for  which  he  used  it  was  for  the 
company.  He  was  then  asked:  "What  was 
the  nature  of  tbe  business?"  He  answered: 
"Ettfferent  errands.  Q.  Wbat  kind  of  er- 
rands? A.  Well,  sometimes  be  sent  me  to 
his  house." 

The  defendant,  when  placed  upon  tbe 
stand  in  his  own  bdialf,  ^testified  that  he  was 
the  manager  of  the  United  States  Asphalt 
Refining  Company,  and  had  been  manager 
since  1913;  that  the  company  employed  pos- 
sibly so  many  as  150  men,  the  number  vary- 
ing on  different  days;  that  the  plant  was 
about  a  mile  and  one-eighth  from  the  trolley 
car  line;  that  the  company  did  not  provide 
transportation  for  its  employes  to  and  from 
the  trolly  line,  bdt  the  United  Railway  & 
Electric  Company  operated  a  bus  line  from 
Stone  House  Cove  to  Wagner's  Point,  upon 
which  tbe  buses  run  every  20  minutes.  The 
witness  also  testified  as  to  tbe  conversation 
which  we  have  already  given,  in  which  be 
told  Upbam  to  take  Schlee  to  the  car  line: 
When  he  was  asked:  "Was  It  within  your 
employment  with  the  company  to  provide 
means  for  the  employes  of  tbe  company  to 
get  to  the  car  Une?"  he  answered: 

"I  had  not  any  instructions  in  the  matter 
whatever.  The  man  was  standing  there  and  I 
used  the  discretion;  as  to  whether  it  was  per- 
sonal discretions  or  not,  I  did  not  consider 
that  at  the  moment  If  there  was  any  one  else 
walking  along  the  road  and  I  felt  like  picldng 
them  up,  I  would—   " 

Here  the  witness  was  Interrupted  by  his 
connsel  asking  him: 

"But  did  yon  have  personal  interest  in  having 
Mr.  Schlee  taken  to  the  trolley  car  that  night? 
He  was  not  in  your  employ,  was  he?  A.  No, 
sir.  Q.  Well,  was  it  to  your  personal  interest 
to  have  him  sent  to  the  car,  and.  If  bo,  why? 
A.  I  had  not  any  personal  Interest  other  than 
I  conmdered  a  favor,  that  is  all.  Q.  But  tlie 
company  had  an  interest  in  it,  didn't  it?  A. 
I  don't  know.  Q.  Tou  don't  Know  whether  it 
made  any  difference  to  the  company  whether  the 
men  had  transportation  or  not?  A.  Well,  they 
may  have  or  not  but  I  did  not  consider  that 
at  the  time  I  told  them  to  take  the  machine." 

He  was  then  asked,  upon-  cross-examina- 
tion : 

"Was  it  part  of  your  duty  to  furnish  transpor- 
tation from  these  works  to  the  car  lines?  A. 
No,  sir.  Q.  Was  there  anything  in  the  employ- 
ment of  utese  men,  since  you  had  charge  of 
the  employment,  that  was  a  condition  to  fur- 
nish them  transportation  from  the  works  to  the 
car  line?  A.  No,  sir.  Q.  Do  you  know  of  the 
jitney  being  broken  down  any  other  time  than 
this?  A.  Yes,  sir.  Q.  And  how  had  the  men 
gotten  to  and  from  the  works  then?  A.  Some 
of  them  walked  and  some  of  them  were  picked 
up  on  tbe  other  machines  and  taken  to  their 
cor  line.  Q.  Was  this  after  office  hours?  A. 
Yes,  sir." 

At  the  conclnsion  of  all  the  evidence  the 
plaintlffts  offered  two  prayers,  both  <rf  whidi 
were  granted;  tbe  defendant  offered  six 
prayers.  The  third,  fifth,  and  sixth  were 
granted;  the  first,  second,  and  fourth  were 
refused.    Exceptions  were  taken  to  tbe  nil- 
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Ingg  of  the  court  In  granUng  the  plalnturs" 
prayers  and  In  refusing  the  defendant's  said 
prayers.  The  defendant,  by  his  first  prayer, 
asked  the  court  to  Instruct  the  ]ui7  that 
there  was  no  evidence  adduced  "legally  suf- 
ficient to  prove  that  at  the  time  when  Au- 
gust Konstrom  was  struck  by  the  automobile 
mentioned  In  the  declaration,  said  auto- 
mobile was  being  operated  by  the  defend- 
ant, John  H.  Zlnk,  or  his  servant  or  agent, 
as  alleged  In  the  declaration."  It  U  upon 
the  court's  ruling  In  rejecting  this  prayer 
and  in  granUng  the  plaintiffs'  prayers  that 
the  defendant  chiefly  relies  In  his  efforts  to 
have  the  Judgment  for  the  plaintiffs,  in  the 
court  below,  reversed. 

It  is  conceded  that  the  automobile,  driven 
by  Upham  at  the  time  of  the  accident,  was 
the  automobile  of  the  defendant;  and  the 
undisputed  evidence  In  the  case  shows  that 
at  such  time  It  was  being  used  by  Upham  up- 
on the  express  direction  of  the  defendant 
In  carrying  Schlee  to  the  car  line.  These 
facts  show  that  Ui^am,  at  the  time  of  the 
accident,  was  the  agent  or  servant  of  the 
defendant,  unless,  as  claimed  by  the  defend- 
ant's counsel,  Zlnk,  the  defendant,  was  act- 
ing as  manager  of  the  Asphalt  Refining  Gomr 
pany  in  giving  such  directions. 

To  have  taken  the  case  from  the  jury  un- 
der the  prayer  offered,  it  would  have  been 
necessary  for  the  court  to  have  held,  as  a 
matter  of  law,  that  by  the  undiluted  evi- 
dence in  the  case  the  defendant  was  act- 
ing as  the  manager  of  the  Asphalt  Refining 
Company,  and  not  personally,  in  directing 
Upham  to  take  Schlee  to  the  car  line  in  his 
automobile.  It  was  not  a  condition  of  their 
employment  that  the  company  should  pro- 
vide its  employte  transportation  from  the 
plant  to  the  car  line.  The  railway  company 
bad  provided  a  Jitney  bus  line  from  its 
cars  to  Wagner's  Point,  and  the  employ^  of 
the  Asphalt  Refining  Company  had,  at  their 
own  expense,  availed  themselves  of  such 
transportation  in  going  to  and  from  their 
homes  to  the  company's  plant.  The  bus  up- 
on this  line  upon  previous  occasions  had  be- 
come disabled,  and  at  such  times  failed  to 
provide  means  of  tran^ortaUon  for  the 
company's  employes  and  others  to  and  from 
the  car  line  to  the  plants  at  which  they 
worked;  and  at  such  times  said  employes 
and  others  walked  to  and  tronn  the  car  line, 
unless  picked  up,  as  stated  by  the  defend- 
ant, by  some  automobile  traveling  upon  that 
road. 

The  plant  of  the  company  had  shut  down 
for  the  day  and  the  employes,  other  than 
Sdilee,  had  started  to  the  car  line,  but 
Schlee,  knowing  that  the  defendant  was  still 
at  the  office  of  the  company  and  thinking 
he  would  soon  start  in  his  automobile  for 
his  home  in  the  city,  passing  by  the  terminus 
of  the  railway  company's  car  line  upon  his 
way  to  the  dty,  goes  to  the  office  of  the  com- 
pany, no  doubt  for  the  express  purpose  of 
riding  with  him  In  his  automc^ile  as  far  as 


the  terminus  of  the  car  line,  and  Uiua  avoid- 
ing  walking   that   distance. 

[1]  Upham,  at  the  time,  was  at  the  office 
of  the  company  waiting  to  return  to  the 
dty  with  the  defendant  in  his  automobile; 
the  defendant,  as  we  have  said,  having  been 
detained  by  a  visitor  at  the  odce.  The  de- 
fendant, seeing  Sdilee  at  the  office  at  a  time 
of  day  when  he  ordinarily  would  have  been 
on  his  way  home,  asked  him  why  he  was 
there,  and  when  told  by  Schlee  that  the 
bus  was  disabled  and  not  running,  the  de- 
fendant turned  to  Upham  and  said,  "What 
are  you  doing?"  Upham  replied,  "Nothing," 
when  the  defendant  said  to  him,  "Well,  take 
him  up  to  the- car  line."  These  facts,  In 
our  (qE^inlon,  do  not  show  that  the  direction 
given  by  the  defendant  to  Upham  to  take 
Schlee  in  his  private  automobile  to  the  car 
line  was  given  by  him  as  the  manager  of 
the  company,  but  on  the  contrary,  show  that 
such  direction  was  a  personal  one,  which 
made  Upham  his  personal  agent  or  serv- 
ant. The  correctness  of  this  conclusion,  we 
think,  is  further  shown  by  the  evidence  of 
the  defendant  himsdf.  He  testified,  wh'en 
asked  what  interest  if  any  he  had  in  Schlee, 
that  he  had  none,  but  regarded  his  act  in 
sending  Schlee  to  the  station  as  a  personal 
favor,  and  In  doing  so  was  prompted  by 
the  same  feeling  that  would  prompt  him  in 
picking  up  any  other  person  walking  upon 
the  road  in  like  situation,  and  from  what 
he  further  said  it  can  well  be  gathered  that 
the  company  was  not  at  all  considered  by 
him  in  what  he  did,  in  respect  thereto,  but 
the  act  was  purely  a  personal  one  upon  his 
part. 

The  decisiom  here  rea<dked,  upon  the  facts 
of  this  case,  is  not  at  aU  Inconsistent  with 
the  decisions  in  the  cases  of  Broderick  v. 
Detroit  Union  Station  &  Depot  Co.,  56  Mich. 
261,  22  N.  W.  802,  G6  Am.  Rep.  382,  Wilson 
V.  Banner  Lumber  Co.,  106  La.  500,  32  South. 
460,  and  others  cited  by  the  appellant;  the 
facts  in  those  cases  differ  widely  from  those 
in  the  case  before  us;  nor  Is  the  condnsion 
w^  have  reached  at  variance  with  the  prin- 
ciples enunciated  in  Bailey  on  Personal  In- 
juries, VOL  3,  p.  2005.. 

[2]  The  plaintUts'  second  prayer  is  not  In 
full  accord  with  what  this  court,  in  Balti- 
more &  Relstertown  Turnpike  v.  State,  Use 
of  Grimes,  71  Md.  583,  18  Ati.  884,  said 
it  should  be.  In  that  case  this  court,  in 
discussing  a  prayer  like  the  one  before  us, 
said: 

"It  would  be  better  and  safer  to  say  that  in 
estimating  the  prospective  dama^^es  to  the  widow 
the  jury  were  to  take  into  consideration  die 
probable  duration  of  their  joint  lives,"  mean- 
mg  the  joint  lives  of  herself  and  husband. 

The  court,  however,  said  that: 

"Although  not  perhaps  as  explidt  as  it  might 
be,  yet  fairly  interpreted,  it  means,  as  we 
understand  it,  that  in  estimating  the  prospective 
damages  to  the  widow,  the  jury  are  to  take  into 
consideration  the  reasonable  probabilities  of 
her  life  and  the  Ufe  of  her  husband,  or,  in  other 
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words,   the   probaUe   duration   o(   Oitir  J<^t 
Hwe.** 

A  reason  assigned  In  that  case,  why  the 
prayer  ahoald  be  more  explicit,  as  suggested, 
was  that: 

"In  some  cases  there  may  be  a  great  disparity 
between  the  ages  of  the  hosband  and  wife.  The 
husband  may  be  advonoed  in  years,  and  in 
feeble  health,  and  the  wife  may  be  in  the  prime 
of  life,  and  in  such  cases  it  would  not  be  juat  tb 
estimate  the  pecuniary  loss  suffered  by  her  in 
taking  into  consideration  the  probable  duration 
of  her  life,  irrespectlTe  of  the  probable  duration 
of  the  life  of  her  husband." 

The  record  in  this  case  dlsdooes  that  at 
the  time  of  the  death  of  the  husband  he 
was  44  years  old  and  In  perfect  health, 
while  the  wife  was  at  that  time  37  years 
of  age.  This  was  not  such  a  disparity  In 
their  ages  as  to  warrant  na  In  holding  this 
prayer  bad  because  of  It,  In  view  of  the  ac- 
tion of  the  court  In  the  former  case  from 
which  we  have  just  quoted.  As  In  that  case 
no  objection  was  made  to  the  instruction  be- 
cause of  such  defect,  and,  as  there  said,  we 
must  assume  the  Jury  understood  it  to  mean 
the  Joint  lives  of  herself  and  husband.  Bal- 
timore &  Ohio  R.  R.  Co.  r.  State,  ITse  of 
Tralnor  ft  others,  S3  Md.  542;  Baltimore  ft 
Ohio  R.  R.  Co.  T.  State,  Use  of  Woodward, 
41  Md.  268:  Cumb.  ft  Penn.  R.  R.  Co.  v. 
States  Use  of  Hogan,  46  Md.  234;  Phlla., 
Wllm.  ft  Baltimore  R.  R.  Co.  y.  State,  Use 
of  Bltzer,  68  Md.  372. 

We  find  no  error  in  the  court's  rulings  In 
granting  the  plaintlfTs'  prayers,  and  in  our 
opinion  the  defendant's  second  and  fourth 
prayers  were  properly  refused. 

The  Judgment  of  the  court  below  will 
therefore  be  afiSrmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pdlee; 

(USUd.  St) 

MAYOR  AND  CITY  COUNCIL  OF  HAGERS- 
TOWNt.  FOLTZ.    (No.  11.) 

(Court  of  Appeals  of  Maryland.     Jane  19, 
1»1&) 

1.  NKOuasROK  9=>60  —  Pbozixatb  Causx  — 
Remote  Oonskqitbnces. 

A  defendant;  charged  with  causing  injury 
through  negligence,  is  not  liable,  unless  alleged 
ne^igence  was  the  proximate,  and  not  the  re- 
mote, cause  of  the  injury. 

2.  MiTNICIFAL  CORFOKATIONB  «=>800(6)  —  OB- 
STBVCnON  ON  SlDEWiXE— IRJXTBT  TO  Cbild 

— Pboxivate  Oattse. 
City's  allied  negligence  in  permitting  a  table 
to  remain  up<m  a  sidewalk,  in  violation  of  an 
oidinance  prohibiting  obstructions  thereupon, 
was  not' proximate  cause  of  injury  to  small  child, 
caoght  between  table  and  automobile  that  back- 
ed upon  the  sidewalk. 

8.  MiTNioiFAi.  CosPOSATions  «s819(4)  —  Ao- 
now  FOE  Injubt  to  Child  —  Contoub  of 
Stbeet  and  Oubb— Fboxikats  Cause. 
In  action  against  city  for  injuries  to  child 
from  automobile  backing  over  curb  onto  side- 
walk, where  alleged  negligence  of  d^  consisted 
of  faulty  contour  of  street  and  curb  at  such 
point,  in  tliat  driveway  part  of  street  was  Itirhcr 
than  sidewalk,  evidence  held  insufficient  to  show , 


that  the  acdd^it  was  the  natural  and  probable 
consequence  of  the  alleged  negligence. 

Appeal  from  drcult  Court,  Frederick 
County;  Glenn  H.  Worthington  and  Edward 
O.  Peter,  Judges. 

Action  by  Stella  BIan<die  Foltz,  by  her  fa- 
ther and  next  friend,  Celts  K.  Foltz,  against 
the  Mayor  and  City  Oonncil  of  Hagerstown. 
Judgrment  for  plaintiff,  and  defendant  ai>- 
peels.    Reversed,  without  a  new  trial. 

Argued  before  BOYD,  O.  J.,  and  BRISOOl^ 
THOMAS,  PATTISON.  URNBR,  STOOK- 
BRIDGD,  and  OONSTABLK,  JJ. 

Alex.  R.  Hagner,  of  Hagerstown  (Jacob 
Rohrback,  of  Frederick,  and  J.  A.  Mason,  of 
Hagerstown,  on  the  brief),  for  appellant. 
Omer  T.  Kaylor  and  Frank  O.  Wagaman, 
both  <rf  Hagerstown,  for  appellee. 

PATTISON,  J.  The  Infant  appellee,  Stella 
Blanche  Foltz,  by  Celts  R.  Foltz,  her  father 
and  next  friend,  recovered  Judgment  In  the 
lower  court  against  the  mayor  and  council 
of  Hagerstown  for  personal  injuries  received 
by  her  In  the  manner  hereinafter  stated  in 
the  declaration.  The  declaration  contained 
three  counts.  A  demurrer  was  sustained  to 
each  and  all  of  them,  but  the  second  count 
was  amended,  under  leave  of  the  court,  and  a 
demurrer  filed  thereto  was  overruled. 

This  amended  count  (of  the  declaration  al- 
leged that  the  defendant,  pursuant  to  its 
charter  rights  and  powers,  passed  an  ordi- 
nance prior  to  the  haiq)enlng  of  the  injuries 
complained  of,  end  which  was  then  in  force, 
making  it  unlawful  for  any  person  to  obstruct 
In  any  way  cmy  street,  highway,  lane,  alley, 
crossing,  or  sidewalk  of  Hagerstown;  that 
for  a  long  time  prior  to,  and  at  the  time  of, 
the  Injuries  complained  of,  a  certain  obstruc- 
tion, to  wit,  a  large  table,  was  placed  on  the 
sidewalk  of  said  town,  at  or  near  the  inter- 
section of  South  'Potomac  and  Antletam 
streets,  and  the  defendant, 
"although  it  had  notice  of  the  violation  of  the 
provisions  of  the  ordinance  aforesaid,  negli- 
gently, careleealy,  and  wrongfully  took  no  mea>- 
ures  whatever  to  enforce  the  provisions  of 
said  ordinance,  and  negligently,  carelessly,  and 
wrongfully  permitted  siud  obstruction  to  remain 
at  tlie  place  aforesaid,  and  in  consequence  there- 
of the  said  obstruction  was  at  the  place  afore- 
said on  the  said  sidewalk  at  the  time  of  the  in- 
juries hereinafter  alleged;  that  it  was  lawful 
for  automobiles  to  turn  around  in  the  street  op- 
posite the  said  obstruction,  and  that  iy  reMon 
of  the  eontour  of  $aid  ttreet  and  ourb  at  taid 
place  that  the  defendant  knew,  or  by  the  exer- 
cise of  reasonable  care  should  have  foreseen, 
that  automobiles  turning  at  said  point  were 
likely  to  pass  from  said  street  onto  the  side- 
walk; that  on  or  about  the  10th  day  of  April, 
A.  D.  1916,  the  said  BteOa.  Blanche  Foltz  was 
lawfully  passing  on  and  along  the  sidewalk  of 
said  Hagerstown,  near  the  obstruction  afore- 
said, at  the  intersection  of  the  streets  aforesaid, 
and  that  an  automobile  was  then  and  there  be- 
ing turned  in  said  street,  and  was  then  and 
there  backed  upon  the  sidewalk  opposite  said 
obstruction,  and  that  tlie  body  of  the  said  in- 
fant was  caught  between  the  said  automobile 
and  said  obstruction,  and  the  said  infant  was 
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bT  the  obstmcdon  afoi««aid  greatly  torn,  man- 
gled, and  bruised,  and  caus^  to  suffer  great 
bodily  and  mental  pain  and  anguish,  and  great 
and  permanent  injuries,  and  that  said  injuries 
were  so  received  by  the  a&id  infant  as  a  direct 
and  immediate  consequence  of  the  aforesaid 
negligence  of  the  defendant  in  the  premises." 

The  amendment  to  the  second  count  con- 
sists of  thejltalldzed  words  appearing  in  the 
above  amended  declaration.  The  evidence 
dlscIOBes  that  the  table  mentioned  in  the  dec- 
laration was  upon  the  sidewalk  in  front  of 
the  grocery  store  of  Bmest  Miller,  at  the 
southwest  comer  of  Potomac  and  Antletam 
streets,  In  said  town,  where  It  had  been  for  a 
number  of  years  prior  to  the  happening  of  the 
accident  This  table,  used  by  Mr.  Miller  In 
placing  thereon  flower  bulbs,  vegetables,  and 
other  articles  that  were  offered  and  exhibited 
by  him  for  sale,  was  12  feet  In  length,  2% 
feet  in  width,  and  1  foot  and  9  Inches  In 
height,  and  sat  against  the  front  wall  of  the 
store  building,  below  the  show  window  of  the 
store,  the  sill  of  whldi  came  within  a  few 
inches  of  the  top  of  the  table,  in  an  angle 
caused  by  the  projection  of  a  stoop  or  steps 
out  from  said  building  upon  .the  sidewalk,  ex 
tending  to  a  point  beyond  the  width  of  said 
table;  the  height  of  the  stoop  or  steps  be- 
ing about  the  same  as  that  of  the  table.  The 
sidewalk  in  front  of  the  store,  at  the  point 
where  the  table  was  located,  was  10%  feet  in 
width;  that  is  to  say,  the  distance  from  the 
front  wall  of  the  store  building  to  the  curb 
stone  was  10%  feet,  and  the  distance  from 
the  eastward  or  outer  side  of  the  table  to  the 
curbstone  was  8  feet. 

On  the  afternoon  or  evening  of  the  acci- 
dent, the  infant  plaintiff,  at  that  time  6 
years  of  age,  had  gone  with  her  mother  to 
tlie  store  of  Mr.  Miller.  The  mother  had 
made  her  purchase,  and  had  left  the  store, 
and  had  turned  to  the  right  upon  the  side- 
walk, with  the  infant  plaintiff  to  her  left, 
she  being  between  the  front  wall  of  the  store 
building  and  her  infant  daughter,  and  while 
so  walking  upon  the  sidewalk,  with  the  in- 
fant plaintiff's  right  hand  In  her  left  hand, 
the  automobile,  owned  by  Clap  and  driven  by 
one  Kreltz,  backed  against  and  over  the  curb 
upon  the  sidewalk,  and  in  some  way,  not  very 
definitely  stated  in  the  testimony,  caught 
the  infant  plaintiff  between  the  rear  part  of 
the  automobile  and  the  table,  inflicting  the 
personal  injuries  complained  of.  The  mother, 
as  she  testlfled,  did  not  observe  the  automo- 
bile until  it  was  practically  upon  them,  al- 
though at  such  time  she  had  made  only  a 
few  steps  from  the  door  of  the  store,  which 
was  upon  the  comer  of  the  streets,  and  in 
making  her  exit  through  that  door,  and  in 
turning  to  the  right  on  South  Potomac  street, 
she  faced  that  street  at  the  point  where  the 
automobile  was  being  turned.  The  evidence 
is  not  clear  as  to  what  part  of  the  machine 
struck  the  table,  but  from  the  character  of 
the  break  in  the  table,  as  described  by  the 
witnesses,  it  is  most  probable  that  it  was  the 
rear  end  of  one  of  the  rear  springs  of  the 


aotomoblle,  and  that  the  dilld  was  between 
the  springs,  and  was  struck  by  some  part  of 
the  machine  which  did  not  extend  so  far  to 
the  rear  as  the  rear  ends  of  its  springs.  It 
Is  evident  that  the  child  was  not  cau^t  be- 
tween the  table  and  that  part  of  the  automo- 
bile which  struck  the  table,  breaking  the 
board  upon  it,  for,  had  she  been  so  caught, 
we  cannot  conceive  how  she  could  have  es- 
caped Instant  death.  The  noise  of  the  impact 
was  heard,  not  only  by  Mr.  Miller,  who  was 
In  his  store  at  the  time,  but  by  oQiers  across 
the  street,  which  shows  the  force  with  which 
the  automobile  struck  the  table,  and,  had  the 
table  not  been  there,  the  automobile,  consid- 
ering the  force  with  which  it  was  badced, 
would  no  doubt  have  gone  to  the  wall  of  the 
store  building,  only  2%  feet  away,  inflicting 
the  same,  if  not  more,  serious  injury  to  the 
chUd. 

[1]  As  it  aK>eara  to  us,  the  real  question  in 
this  case  is  whether  the  alleged  negligence  of 
the  defendant  in  permitting  the  table  to  re- 
main upon  the  sidewalk  in  violation  of  the 
alleged  ordinance  was  the  proximate  cause 
of  the  injuries  complained  of.  It  Is  a  maxim 
that  the  law  looks  at  the  proximate,  and  not 
at  the  remote,  cause  of  an  injury.  Out  of  the 
application  of  this  maxim  grows  the  liability 
or  nonliability  of  a  defendant  charged  with 
the  infliction  of  an  injury  by  his  negligence. 
Unless  the  alleged  n^llgence  of  the  defendant 
was  the  proximate  cause  of  the  injury  of 
which  the  plaintiff  complains,  there  can  be  no 
recovery.  For  consequences  of  which  his  act 
or  omission  was  only  a  mere  condition  or 
remote  cause,  the  defendant  is  not  liable 
The  constantly  recurring  problem  is:  Did 
the  defendant's  act  or  omission  proximately 
cause  the  plaintiff's  injury,  and  was  sndk 
act  or  omission  a  want  of  ordinary  care,  or 
was  the  act  or  omission  of  the  defendant 
only  a  remote  cause  or  mere  condition  of  the 
injury?  No  Ultimate  test  of  sudi  character 
has  yet  beea  formulated.  It  is  by  analysis 
and  synthesis,  rather  than  by  deflnitloo,  that 
the  distinction  between  proximate  and  re- 
mote cause  must  be  mad&  16  Am.  &  Bug. 
Ency.  of  Law,  428.  In  the  case  of  Young  Co. 
V.  State  ex  reL  Kabat,  U7  Md.  247,  83  AU. 
347,  we  said,  speaking  through  Judge  Burke: 
"It  is  *  *  *  weU  settled  that  to  sustain 
the  action  it  was  incumbent  upon  the  equitable 

Elaintiffab  not  only  to  offer  evidence  legally  Buf- 
dent  to  prove  the  negligence  of  the  defendants 
under  the  rule  stated,  but  they  were  bound  to 
offer  evidence  legally  sufficient  to  show  that  the 
negligence  charged  resulted  in  the  death  of  Vin- 
cent Kabat.  Actionable  negligence  is. an  act; 
or  omission  of  duty,  which  is  the  proximate 
cause  of  an  injui7.  No  matter  to  what  extent; 
or  in  what  respect,  a  party  may  be  negligent 
such  negligence  does  not  constitute  a  cause  of 
action,  unless  the  negligence  charged  and  the 
injuries  sued  for  bear  the  relatirai  of  cause  and 
effect." 

In  the  more  recent  case  of  State  T.  W.  B. 
ft  A.  Elec.  Bd.  Co.,  130  Md.  612,  101  AU.  649. 
Judge  Burke,  speaking  for  this  court,  said: 

"It  is  admitted  that  the  rule  is  difficult  of  ap- 
plication.   But  it  is  generally  held  that,  in  or- 
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4«r  to  warrant  a  finding  tbat  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  tlie  prox- 
imate cause  of  an  injury,  it  must  appear  that 
tlie  injury  waa  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  drcnmstancesi" 

[2]  If  the  facta  and  drcumstances  above 
related  were  the  only  focts  and  drcamstan- 
oes  upon  which  the  plaintiff  relied,  it  Is 
clear  that  the  alleged  negligence  of  the  de- 
fendant in  permitting  the  tahle  to  remain 
upon  the  sidewalk  in  vlolatioD  of  the  ordi- 
nance waa  not  the  proximate  cause  ot  the 
Injuries  sastalned  by  the  plaintiff,  and  tbls 
was  so  held  by  the  court  below,  for  not  until 
liie  declaration  was  so  amended  as  to  involve 
the  alleged  faulty  construction  and  contour 
ot  the  street  and  curb  at  the  place  where 
the  automobile  was  turned  did  the  court  hold 
that  the  fkusts  alleged  constituted  a  cause 
of  action.  We  are  therefore  to  inquire  wheth- 
er the  facts  offered  in  evidence  under  the 
aforesaid  amendment  to  the  declaration, 
coosidered  in  ooimection  with  the  facts  and 
drcomstanoes  already  related,  show  that 
the  n^Ugenoe  with  which  the  defendant  was 
(dbaiged  was  the  proximate  cause  of  the  la- 
Juries  suffered  by  the  plaintiff. 

Kreitz,  the  driver  of  the  automobile  whldi 
passed  over  the  curb  upon  the  Bldewalk,  in- 
flicting the  Injuries  complained  of,  was  run- 
ning his  machine  down  Potomac  street  on 
Its  westward  side,  and  upon  reaching  Antle- 
tam  street  attempted  to  tarn  in  Potomac 
street  without  backing  his  aatomoblle;  but, 
as  he  says,  there  were  three  young  ladles 
HtR Tiding  In  the  street  near  the  sontheeat 
oomer  ot  Antletam  and  Potomac  streets, 
about  two  feet  from  the  cart>,  and  because 
of  their  presence  tbem  he  was  prevented 
from  making  the  turn  without  backing  his 
machine.  At  this  time  the  front  part  of  hla 
car  was  within  three  or  four  feet  of  the 
young  ladles  and  was  east  of  the  east  rail 
ct  the  trade,  the  after  part  of  It  being  over 
the  ralla  It  was  then  tibat  he  started  to 
bade  his  oar,  and  In  doing  so  he "threw  ont 
the  dutch  and  put  It  In  reverse  gear,"  giving 
the  car  a  backward  motkm,  and  Jt  backed 
over  the  curb  upon  the  sidewalk.  He  did 
not  look  bade  to  see  where  bis  car  was  going, 
although  he  says  he  used  his  foot  brake  be- 
fore reading  the  curb,  and,  feeling  the  car 
go  over  the  curb,  he  applied  the  emergoicy 
tnakft 

Stewart  Miller,  assistant  engineer  of  the 
dty  of  Bfigeratown,  when  called  to  the  stand 
by  the  plaintiff,  testified  that  South  Potomac 
street,  at  the  point  where  the  aoddent  happai> 
ed,  is  approximately  60  feet  In  width  from 
house  line  to  house  line,  and  Is  87.7  feet  In 
width  between  the  curbs;  that  It  is  paved 
between  the  curb  with  vitrified  brl(&;  that 
there  was  a  trolley  tnick  about  the  c«iter 
of  Potomac  street,  the  western  rail  of  which 
was  16  feet  and  9  indies  from  the  western 
curb  of  the  street;  and  that  the  elevation  of 
the  street  at  said  rail  was  11  Inches  higher 


than  the  bottom  of  the  gutter  at  the  cnrb  on 
the  west  side  of  the  street  The  curb,  whldi 
was  of  limestone  6  Indies  thlrk,  arose  to  an 
elevatloa  of  about  6  Indies  above  the  bottom 
of  tihe  gutter.  .  Its  outer  edge  was  somewhat 
worn.  He,  however,  upon  cross^xamlnatlon, 
testified  as  follows: 

"1 Q.  Is  there  anything,  in  yonr  opinion  as 
an  engineer,  wrong  with  it,  with  reference  to  a 
teasonaUe  OMistruction  of  the  street?  1  A.  Mo, 
sir.  2Q.  (by  Court).  Is  that  a  reasonable  and 
proper  construction  there  at  that  comer  of  that 
street,  in  your  judgment?  2  A.  Yes,  sir-  3  Q. 
In  which  direction  does  the  water  drain  on  Po- 
tomac street?  3  A.  It  drains  north."  That  on 
the  west  side  of  Potomac  street  the  water  flows 
north  to  the  south  side  of  Antietam  street,  and 
then  west  down  the  south  dde  of  said  last- 
named  street. 

This  testimony  of  the  assistant  engineer, 
witness  for  the  plaintiff,  was  supported  by 
Ferguson,  the  engineer  of  the  city,  a  witness 
of  the  defendant,  who  had  been  engineer  ot 
the  dty  for  a  little  over  8  years,  and,  Wt6 
the  assistant  engineer,  was  not  in  the  serv- 
ice of  the  dty  when  the  street  was  paved, 
some  17  or  18  years  before  the  happening  of 
tlie  acddent    He,  when  asked: 

"1 Q.  In  yonr  opinion  as  dty  engineer,  and 
as  a  street  and  road  builder  and  dvU  engineer, 
will  you  please  tell  the  court  and  jury  whether 
that  is  a  proper  and  reasonable  constmctlon  of 
a  street  of  that  kind  at  that  place  where  the 
acddent  ham>ened?  lA.  It  is.  2Q.  Why? 
2  A.  It  is  a  very  nsnal  oonstrnction  in  the 
building  of  dty  streets." 

The  court  then  asked  him: 

"IQ.  Is  there  anything  unusual  in  having 
the  street;  or  drivewagr  part  of  ths  street,  high- 
er than  the  pavement  adewalk?  1 A  Mo,  sir; 
not  at  street  intersections.  I  should  say,  with 
the  exception  of  streets  that  an  well  provided 
with  suosorface  drainage^  it  is  the  rule  rather 
than  the  exception.  2Q.  What  kind  of  drain- 
age do  you  have  in  Haserstown?  2  A.  At  this 
point  there  U  only  surface  drainage." 

He  also  testified  there  had  been  no  diange 
In  the  streets  since  he  had  been  dty  engineer. 
It  had  neither  been  lowered  or  raised  tn  that 
time.    It  had  remained  the  same. 

Other  witnesses,  called  by  the  plalntlfl, 
who  had  frequently  turned  their  cars  upon 
the  street  at  that  point  by  backing  them, 
testified  that  they  never  had  any  difficulty  In 
avoiding  g<rfng  over  the  corfo,  as  was  done  In 
this  case.  The  condition  of  the  street  was 
practically  the  same  at  the  time  of  the  bap- 
I)enlng  of  the  acddent  as  It  was  when  paved 
more  than  17  years  before  said  time.  The 
grade  or  contour  of  the  street  was  the  same 
when  the  acddent  occurred  as  It  was  when 
first  paved,  and  the  evidence  falls  to  dl»- 
doee^  during  the  whole  period  from  the  time 
said  street  was  paved  to  the  happening  of 
tbls  acddent,  that  any  automobile  had  ever 
backed  over  the  curb  and  upon  the  sidewalk. 
In  attempting  to  turn  In  the  street 

[3]  In  our  opinl<Hi  fiiere  Is  nothing  in 
these  facts  and  drcnmstanoes  wfalcb  tend  to 
show  that  the  acddent  was  the  natural  and 
probable  consequence  of  the  alleged  negli- 
gence of  the  def«Mlant,  and  that)  the  act  of 
Kr^tc  in  backing  the  car  over  the  corb  and 
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apon  the  sidewalk,  resnltliig  in  tlie  injuries 
suffered  by  the  plaintiff,  ought  to  have  been 
foreseen  by  the  defendant,  in  the  light  of 
such  facts  and  drcomstanoes.  Therefore, 
as  this  court  said  in  County  Commissioners 
of  Anne  Arundel  Oonnty  t.  Colllson,  122  Md. 
9S,  89  AtL  327: 

"Unless  the  testimony  tended  to  sbow  tliat 
the  netrligence  relied  upon  was  the  proximate 
cause  of  the  accident,  then  was  nothine  upon 
which  a  juiy  could  predicate  a  verdict  for  the 
party  complaining,  and  the  court  should  have 
declared  that  as  a  matter  of  law,  and  directed 
the  jury  so  to  find." 

We  must  therefore  hold  that  the  court 
erred  in  its  refusal  to  grant  the  defendant's 
fourth  prayer,  asking  that  a  verdict  be  di- 
rected fbr  the  defendant  because  of  a  want  of 
evidence  legally  suffldeut  tending  to  show 
that  the  alleged  negligence  of  the  defendant 
was  the  proximate  cause  of  the  accident. 
The  Judgment  of  the  court  will  therefore  be 
reversed. 

Judgment  reversed,  without  a  new  trial, 
with  costs  to  the  appellant. 

on  Hd.  78) 

LOHMULLEB  et  aL  v.  SAMXTBL  EIRE  A 

SON  00.    (No.  14.) 
(Court  of  Appeals  of  Maryland.    June  10, 1918.) 

1.  NniSANOE   «=»75— POWEB  TO    RESTRAIN. 

The  power  to  restrain  a  party  from  usine  his 
own  property  so  as  to  destroy  or  materially 
prejudice  the  rights  of  his  neighbor  is  within  the 
established  jurisdiction  of  the  courts  of  equity. 

2.  Nttisancs  «=>72— iRJtrNcnoN. 

Not  every  inconvenience  in  nature  of  nui- 
sance to  person's  dwelling,  especially  in  a  large 
Muunercial  and  manufacturing  city,  will  call 
forth  restraining  power  of  equity  by  injunction; 
case  must  appear  to  be  one  of  real  injury,  where 
a  court  of  law  would  award  substantial  damages. 

3.  Nuisance  «=a'72— Injunctiow— Opbbatiom 
or  Hajoikbs. 

Where  operation  of  hammers  by  manufac- 
turer of  silverware  in  business  section  of  city 
caused  lawyers  in  adjacent  o£Bce  building  some 
annoyance  and  discomfort  when  their  wmdows 
and  those  of  the  factory  were  open,  lawyers 
could  not  enjoin  alleged  nuisance:  tneir  dam- 
ages not  being  so  substantial,  and  interference 
with  their  rights  so  serious,  as  to  call  for  such 
relief. 

4.  Nuisance  «=>67— Noibb  raoit  OnesAnoN 
OF  Hammbxb. 

It  is  the  dut;^  .of  a  manufacturer  of  silver- 
ware to  operate  its  factory  bo  as  to  cause  ten- 
ants in  an  adjacent  ofSce  building  no  more  an- 
noyance and  discomfort  than  is  reasonable  and 
to  be  expected  and  necessary  in  the  lawful  con- 
duct of  the  business. 
6.  Nuisance  «=»80— Injuhctior— Noibe. 

Only  where  noise  complained  of  in  suit  to 
enjoin  a  nuisance  is  prroductive  of  actual  physi- 
cal discomfort  to  a  plaintiff  of  orduiary  sensibili- 
ties, and  under  all  the  circumstances  is  unrea- 
sonable and  an  invasion  of  his  rights,  can  a  court 
of  equity  intervene  by  injunction. 

Appeal  from  Circuit  Court  of  Baltimore 
City;   H.  Arthur  Stump,  Judge. 

"To  be  oflSdally  reported." 

Suit  by  John  W.  Lohmuller  and  others 
against  the  Samuel  EQrk  &  Son  Oxmpany. 


From  decree  dismisstng  the  bill,   plaintiffs 
appeal.    AfiSrmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PAITISON,  URNEB,  STOCK- 
BBIDGE,  and  GONSTABI^  JJ. 

William  O.  Coleman  and  Bandolph  Barton, 
Jr.,  both  of  Baltimore  (Semmes,  Bowen  & 
Semmes,  of  Baltimore,  on  the  brief),  for  ap- 
pellants. Harry  N.  Baetjer,  of  Baltimore, 
for  appellee. 

XaOMAS,  J.  The  bill  of  complaint  in  this 
case  was  filed  to  enjoin  an  alleged  nuisance, 
and  the  present  appeal  is  from  a  decree  dis- 
missing the  bill,  after  a  hearing  upon  the 
bill,  answer,  and  proof. 

The  plaintiffs,  John  W.  Lohmuller,  Vincent 
Ifc  Palmisano,  John  W.  Prlns,  and  Martin 
Lehmayer,  were  engaged  In  the  practioe  of 
law,  with  offices  in  the  Calvert  Building,  lo- 
cated at  the  southeast  comer  of  Fayette  and 
St  Paul  streets,  in  the  dty  of  Baltimore. 
Mr.  Lohmuller,  Mr.  Pabnlsano,  and  Mr.  Prins 
have  occupied  rooms  Nos.  463  to  468,  on  the 
fourth  floor,  since  February,  1910^  and  Jadge 
Lehmayer  has  had  his  oflloea  in  rooma  Nos. 
S63  to  569,  on  the  fifth  floor,  directly  above 
the  offices  of  the  other  plaintiflrB,  since  1905. 
The  Calvert  Building  fnmts  on  Fayette 
street,  and  that  portion  of  the  building  In 
which  the  plaintiffs'  offices  are  located  ex- 
tends back  to  an  alley,  between  24  and  25 
feet  wide,  known  as  "Bank  Ijsne."  The  offic- 
es of  the  plaintiff  extend  about  30  feet  along 
Bank  lane,  and  have  three  windows  opening 
on  Bank  lane  and  a  window  opening  on  an 
aiUey  between  the  Calvert  Building  and  the 
Equitable  Building,  just  east  of  the  Calvert 
Building.  The  defendant,  the  Samuel  EUrk 
&  Sou  CcHupany,  owns  and  occupies  -a  large 
building  known  as  Noe.  106  and  108  East 
Baltimore  street,  in  wbldi  it  carries  on  the 
business  of  baying,  selling,  and  manufactur- 
ing Jewelry,  silverware,  and  other  valuable 
articles.  This  building,  whidi  is  50  feet  wide 
and  four  stories  high,  extends  from  the  north 
side  of  Baltimore  street  to  the  south  side  oX 
Bank  lane,  and  from  one-third  to  one-half 
of  the  north  end  of  the  building  is  opposite 
the  Calvert  Building  and  the  offices  of  the 
plaintiffs,  and  the  remaining  portion  of  the 
north  end  of  the  defendant's  building  Is  o^ 
posite  the  building  of  the  New  Amsterdam 
Casualty  Company.  The  defendant's  factoiy 
for  the  manufacture  of  silverware  and  for 
repair  work  is  located  on  the  fourth  or  top 
floor  of  its  building,  and  at  the  north  end  ot 
this  floor  the  defendant  has  installed  four 
iron  hammn^  used  in  the  manufacture  of 
repousse  silver.  These  hammers,  which 
weigh  about  three  pounds  eadi,  are  suspended 
above  a  bench,  and  are  operated  by  the  foot 
of  the  silversmith.  The  fourth  or  top  floor 
of  the  defendant's  building  is  below  the  level 
of  the  fifth  fioor  of  the  Calvert  Building,  and 
In  the  north  end  of  the  fourth  floor  of  the 
defendant's  building  there  are  seven  win- 
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dows  opening  on  Bank  lane.  The  btaxdi  above 
which  the  hammers  are  suspended  Is  opposite 
and  abont  10  feet  from  the  third  window 
from  the  east  side  of  defendant's  bailding, 
and  this  window,  according  to  the  plat  filed 
with  the  record,  is  30  feet  and  9  Inches  from 
the  east  window  of  Judge  Lehmayer's  offices 
and  27  feet  from  the  east  window  on  the  sixth 
floor  of  the  New  Ajnsterdam  Oasnalty  Com- 
pany building.  Henry  Adams,  a  consulting 
engineer,  and  a  witness  produced  by  the 
plalntUfs,  describes  the  nse  of  these  hammers 
as  follows: 

"These  hammera  are  secnred  on  a  bendi. 
They  are,  I  think,  four  of  them,  and  they  are 
Biupended— the  hammers  are  suspended — ^about 
thia  bench,  and  at  the  edge  of  the  bench  there 
are  bars,  in  the  shape  of  a  V,  tapered  bars, 
secured  at  the  bench,  and  there  is  a  small  point 
at  the  end,  tapered.  Now,  the  hammer  strikes 
near  the  support  by  foot  power,  as  the  operator 
sits  there,  and  be  can  strike  as  strong  a  blow  or 
as  light  a  blow  as  he  wants.  He  has  his  piece 
of  silver  on  which  the  design  is  outlined  in  his 
hand,  and  he  has  a  feeling— De  touches  his  finger 
on  the  work  and  he  moves  that  piece  of  silver 
over  that  point  and  strikes  his  blow  continnally, 
sometimes  heavy  and  sometimes  light,  according 
to  the  design  he  wants  to  bring  out.  It  is  not  a 
direct  blow,  it  is  an  indirect  blow.  Yon  hear 
the  noise  from  the  hammer  here  (indicating)  and 
certain  noise  at  the  end  of  the  bar.  In  the  room 
itself  when  they  are  going,  with  the  other  ma- 
chinery going,  you  do  not  liear  that  noise  as  pen- 
etrating as  you  hear  it  outside  of  the  room." 

ICr.  Klrtc,  the  president  of  the  defendant 
company,  gave  the  following  explanation 
of  the  use  of  these  hammers: 

"I  have  drawings  now  that  I  have  made  my- 
self of  a  device  tliat  I  bad  hoped  would  lessen 
the  noise  and  accomplislt  the  same  result,  and, 
after  talking  with  our  mechanics  and  the  foreman 
of  our  department  and  several  of  our  men,  it 
was  found  that  if  the  devices  were  made  and 

gut  in  operation  it  would  lessen  the  noise  very 
ttle,  and  it  would  require  the  restraining  of 
our  entire  force,  as  the  snarling  iron  is  the 
standard  equipment,  and  it  meant  also  that  ev- 
ery chaser  that  we  would  get  in  from  an  outside 
source  woald  have  to  be  retaught,  and,  another 
thing  it  did,  it  eliminated  the  sense  of  feel  that 
the  present  iron  has,  and  therefore  it  would 
practically  make  it  very  difficult  to  do  the  work. 
*  *  *  I  can  explain  it:  The  iron  is  held  in 
a  vise.  It  is  a  three-pound  hammer,  and  the 
hammer  is  attached — the  handle  of  that  hammer 
is  attached  b^  a  cord  to  a  treadle  that  is  held 
up  by  a  spnng,  and  on  the  other  end  is  the 
spring  that  holds  the  hammer  up.  The  hammer 
does  not  fall  of  its  own  weight;  it  falls  on  ac- 
count of  the  blow,  which  is  the  weight  of  the 
man's  foot  as  he  puts  it  there.  It  is  as  near  bal- 
anced as  possible,  almost  like  the  scale.  The 
piece  of  silver  is  put  over  tiie  snarling  iron, 
and  the  men  hold  either  one  or  two  fingers  on 
the  iron  in  order  to  guide  it  The  sense  of  feel 
in  the  first  two  fingers  of  their  hand  must  be 
absolutely  accurate  and  keen;  otherwise  they 
cannot  judge  what  they  are  doiug.  For  in- 
stance, a  direct  blow  would  not  accomplish  tiie 
same  purpose.  There  is  no  other  way  to  do  it 
than  the  one  way,  and  I  think  Mr.  Adams  will 
agree  with  me  that  that  is  true.  We  have  stud- 
ied every  known  method  to  try  to  reduce  that 
noise,  particularly  since  Judge  Lehmayer's  com- 
plaint, and  we  have  spent  a  great  deal  of  money 
in  trying  to  relieve  the  situation." 

Judge  Ldimayer  described  the  noise  as  he 
heard  It  In  his  office  as  follows: 


"Well,  these  hammers  when  I  am  in  my  office, 
I  suppose  it  would  be  as  far  away  from  me  as 
one  end  of  this  courtroom  is  from  the  other,  say 
about  30  or  35  feet,  and  they  make  a  terrible 
noise.  As  for  the  windows  (the  windows  in  his 
office)  being  open,  your  honor,  the  windows  are 
kept  o^en  very  often  in  October,  and  on  a  day 
like  this.  The  windows  are  open  at  this  time 
and  also  sometimes  in  March  and  sometimes  in 
April,  and  even  in  winter  windows  are  kept 
open.  It  is  true  they  are  kept  open  only  to  a 
small  extent  for  the  purpose  of  ventilation.  O^e 
noise  is  of  such  a  character  that  it  absolutely 
renders  it  impossible  to  use  the  offices  when  it  is 
going  on.  It  is  intermittent.  It  used  to  gO  on 
day  after  day,  but  since  this  bill  has  been  filed  it 
has  decreased.  They  do  not  use  the  hammers 
as  much  now,  but  before  it  was  at  all  hours  of 
the  day;  sometimes  one  hammer  was  going, 
sometimes  two  and  sometimes  three,  three  at  one 
time.  *  *  *  It  is  a  peculiar  penetrating 
noise.  It  goes  rigiit  through  you,  it  affects  the 
nerves,  it  is  a  nerve-racking  noise.  It  is  almost 
enough  to  give  you  nervous  prostration.  No 
matter  how  hot  it  is,  if  you  want  to  stay  in 
my  office  you  have  to  close  the  windows  and  keep 
them  closed  to  carry  on  a  conversation.  I  would 
have  my  stenographer  at  the  (^posite  side  of  my 
desk  dictating  a  letter  to  her,  and  all  of  a  sud- 
den these  hammers  would  start,  and  that  would 
be  the  end  of  it.  I  would  either  have  to  shut  the 
windows  or  go  in  one  of  the  further  rooms  that 
Mr.  Binswanger  occupies ;  he  is  a  subtenant  ol 
mine.  •  •  •  You  cannot  conduct  an  ordi- 
nary conver8ati(»i  while  these  noises  are  g(^g 
on.    You  cannot  hear  a  teleiduwe  conversation." 

He  also  stated  that  the  noise  came  in 
through  the  window  opening  on  the  alley  be- 
tween the  Calvert  Building  and  ISquitable 
Building,  and  further  testified  as  follows; 

"Q.  (By  Mr.  Baetjer):  You  mean  the  noise 
would  come  around  there?  A.  Yes;  the  noise 
from  the  hammers;   yes. 

"The  Court:  Around  the  comer? 

"The  witness:  Yes. 

"Mr.  Coleman :  Tliere  is  a  court  there? 

"The  Witness:  Yes.  That  is  almost  as  close 
as  the  other  windows.  You  hear  the  noise  there 
just  as  bad.  When  you  strike  iron  on  iron  it 
gives  a  peculiar  noise^  but  when  that  iron  in 
turn  strikes  silver,  it  is  a  reverberating  noise, 
almost  enough  to  set  you  crazy." 

Mr.  Ii<Aimnller,  who,  as  we  have  said,  oc- 
cupied one  of  the  offices  on  the  fourth  floor 
below  the  offices  oi  Judge  Lehmayer,  and 
other  witnesses,  testifled  to  the  disturbing 
diaracter  of  the  noise  to  those  occupying  the 
offices  of  the  plalntUTs  when  the  plaintiffs' 
windows  and  the  windows  In  the  defendant's 
building  were  open,  and  the  difficulty  of  car- 
rying oa  a  conversation  over  the  telephone. 
Mr.  Adams,  the  consulting  engineer,  who,  by 
arrangement  between  the  plalnttfts  and  the 
defendant,  examined  the  defendant's  factory, 
and  tested  the  noise  In  Judge  Lehmayer's 
office  with  the  windows  in  his  office  and  the 
deifoidanf ^  building  open,  and  while  the 
hammers  were  being  operated  for  the  pur- 
pose of  affording  him  every  opportunity  to 
do  so,  described  the  noise  as  follows: 

"Judge  Lehmayer  was  sitting  opposite  me  at 
his  desk,  and  I  talked  to  him  and  it  was  very 
diflicult;  that  is,  annoying  all  the  time.  Your 
attention  was  called  to  these  noises  all  the  time 
on  your  ears  while  you  were  there,  continually 
so.  *  *  *  It  is  exceedingly  annoying.  It  is 
not  a  continuous  sound  you  could  get  used  to: 
It  is  a  loud  and  then  reduced  again  sound,  anr 
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then  goes  aheftd,  continually  changing  aQ  the 
time." 

When  asked  whether  he,  aB  'tjo.  exi>ert, 
ooald  suggest  any  way  In  which  the  noise 
could  be  remedied,  be  replied  that  they  could 
not  change  the  maciilnes  very  well  "because 
expert  workmen  and  the  touch  has  to  be 
there,"  but  that  he  thought  something  could 
be  done  by  putting  a  glass  Inclosure  around 
the  bendi  aboTe  which  the  bammera  were 
suspended ;  by  moving  it  to  another,  but  less 
favorable,  locatl<8i  in  fhq  aibop;  by  putting 
a  canvas  deflector  In  front  of  tba  defend- 
ant's windows  and  the  windows  of  Judge 
Lehmayer's  ofiSce,  or  by  putting  a  glass  de- 
flector 2  feet  wide  In  Judge  Lehmayer's  of- 
fice window.  He  further  testified  on  cross- 
examination  that  the  factory  of  the  defend- 
ant was  crowded;  tbat  It  is  necessary  in  a 
manufacturing  plant  to  have  the  various 
units  together  so  that  the  woils.  can  be  pass- 
ed from  one  to  the  other,  and  that  that  Is 
particularly  so  In  a  business  Uke  the  defend- 
ant's, where  there  are  precious  metals  and 
"there  could  be  a  loss";  that  the  president  of 
the  company  had  his  office  in  the  factory  on 
a  raised  platform,  where  be  could  overlook 
the  entire  floor,  and  a  telephone  on  his  desk, 
and  tbat  Mr.  Kirk,  the  president  of  the  de- 
fendant, said  to  him  that  be  was  willing  to 
pay  a  handsome  fee  to  anybody  who  could 
suggest  a  way  to  do  away  with  the  noise, 
and  that  he  "had  tried  every  means  they 
kneiw  of,  including  the  employment  of  mgi- 
neers,  to  remedy  it." 

Mr.  Laudeman,  a  witness  for  the  plaln- 
tUFs,  who  was  the  manager  of  the  Calvert 
Building  and  bad  been  connected  with  the 
company  tbat  owns  the  building  for  about 
23  years,  testified  tbat  be  occupied  offices  on 
the  sixth  floor  of  the  building,  immediately 
over  the  offices  of  Judge  Lehmayer,  and  that 
be  bad  not  been  seriously  annoyed  by  the 
uMse  from  the  defendant's  factory;  that 
Judge  Xtdhmicrer  bad  complained  to  him 
about  the  noise,  and  had  asked  that  bis  r«it 
be  reduced  on  account  of  It;  that  the  rent 
had  not  been  reduced,  but  tbat  the  rent  was 
going  to  be  raised,  and  tbat  Judge  Lehmayer 
was  aware  of  that  fact. 

Mr.  Pearre,  a  witness  for  the  defendant, 
testified  tbat  he  was  the  secretary  and  treas- 
urer of  the  New  Amsterdam  Casualty  Com- 
pany, and  occupied  offices  in  the  company's 
building.  In  which  there  were  two  windows 
on  Bank  lane.  a.nd  tbat  be  bad  never  bad  any 
complaints  about,  and  bad  never  been  an- 
noyed by,  n<rises  from  the  factory  of  the  de- 
fendant 

Mr.  Breckett,  the  assistant  secretory  of  the 
New  Amsterdam  Casualty  Company,  whoeo 
office  is  on  the  sixth  floor  of  tbat  compa- 
ny's building,  testified  tbat  bis  office  is  a 
little  above  the  level  of  the  top  floor  on 
wblcb  p>e  defendant's  factory  Is  located, 
with  three  windows  opening  on  Bank  lane 
opposite  the  defendant's  building;  that  be 


bad  occupied  bis  oflloe^  and  bad  been  almost 
"continuously"  In  It  during  the  business 
hours  of  the  day,  for  about  2  years,  and  that 
he  had  never  been  annoyed  by  noise  from  the 
def^danf •  factoiy.  It  appears  by  the  plat 
we  have  refened  to  tbat  tbe  east  window  In 
this  office  of  Mr.  Breckett  Is  only  27  feet 
fr<Hn  tbe  window  in  defendant's  factory  <^ 
poslte  wbldi  tbe  bestxii  over  wblcb  the  ham- 
mers are  suspended  is  located. 

Mr.  Bauy  O.  Kirk,  wbo  succeeded  Ills  fi^ 
tber  as  president  of  tbe  defendant  company 
and  wbo  bad  been  connected  with  the  com- 
pany, and  the  partnership  tbat  preceded  tbe 
organization  of  tbe  company,  for  30  years, 
testified  tbat  bis  entire  business  career  bad 
been  with  that  company,  and  tbat  be  had 
charge  of  tbe  manufacturing  and  designing 
department,  and  gave  bis  entire  time  to  it 
and  that  bis  office  was  situated  in  tbe  cot- 
tre  of  tbe  fourth  floor,  "right  In  the  centre 
of  tbe  manufacturing";  tbat  the  firm  of  Sam- 
uel Kirk  was  organized  In  1815,  and  had 
been  engaged  in  the  manufacture  of  silver- 
ware at  114  E}ast  Baltimore  street  from  that 
date  until  1894;  that  in  1894  they  moved  in- 
to tbe  building  106  East  Balttmore  street 
and  that  in  the  following  year  they  also  oc- 
cupied tbe  building  108  Bast  Baltimore 
street,  and  continued  their  business  in  those 
buildings  until  the  fire  of  1904;  tbat  after 
the  fire  the  defendant  erected  its  present 
building  at  a  cost  of  $200,000,  and  has  occu- 
pied It  since  tbe  summer  of  1905;  tbat  the 
defendant  has  Invested  in  tbe  machinery  and 
tools  in  its  factory  about  $90,000;  that  Its 
building  was  erected  "especially  for  tbe  pur- 
pose'.' for  which  It  is  used,  and  that  to  change 
the  location  of  tbe  hammers  would  require 
the  defendant  to  either  rearrange  its  entiro 
shop,  which  would  be  very  expensive,  or  to 
move  its  factory  to  another  location.  It  fur- 
ther appears  from  the  testimony  of  Mr.  Kirk 
tbat  the  hammers  referred  to  have  always 
been  used  by  the  defendant  and  those  who 
preceded  it  in  tbe  business,  and  that  th^ 
are  indispensable  in  tbe  manufacture  of  sil- 
verware. When  tbe  defendant  ocCTipled  114 
Eiast  Baltimore  street  tbe  windows  of  ita 
factory  opening  on  Bank  lone  were  (^poslte 
Bamum's  Hotel,  located  on  tbe  present  site 
of  tbe  Equitable  Building,  and  a  type  foun- 
dry. The  building  In  which  tbe  type  foun- 
dry was  located  was  subsequently  purdtiased 
by  the  Calvert  Building  and  Construction 
Company,  but  was  used  by  the  type  fbundry 
for  a  number  of  years  thereafter.  It  adjoins 
tbe  Equitable  Building  and.  under  a  lease 
from  tbe  Calvert  Building  it  Construction 
Company,- is  now  occupied  by  tbe  Baltimore 
City  Printing  ft  Binding  Company,  which 
conducts  a  printing  establishment  there.  The 
building  now  owned  by  the  New  Amsterdam 
Casualty  Compajiy  was  formerly  the  St  Paul 
Telephone  Exchange  Building,  and  after  the 
fire  of  1004  was  used,  for  4  years,  as  a  ho- 
tel, and  the  rooms  in  tbe  "rear  part  of  tho 
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hotel,"  on  the  fifth  and  sixth  floors,  were 
aaed  as'  guest  rooms.  Mr.  Kirk  also  explain- 
ed why  It  wonld  not  be  practicable  for  the 
defendant  to  put  a  glass  Inclosure  around 
the  hammers,  or  canvas  screens  outside  of  its 
windows,  and  stated  that  the  complain*  of 
Judge  Lehmayer  was  the  first  and  only  com- 
plaint the  company,  or  those  who  preceded  it 
in  the  business,  had  ever  received  about  the 
n<rfse  from  Its  or  their  factory. 

The  bill  of  complaint  alleges  that  the  sec- 
tion of  the  dty  in  which  the  plaintiffs'  of- 
fices and  the  defendant's  building  are  locat- 
ed had  never  been  a  "factory  district,"  but 
had  been  for  many  years  "a  retail  business, 
and  office  building  district,"  but  the  evidence 
in  the  case  tends  to  show  that,  in  addition 
to  the  defendant's  factory,  the  type  foundry, 
and  the  printing  establishment  referred  to 
above,  there  have  been  a  number  of  other 
like  enterprises  and  several  bowling  alleys 
conducted  in  that  neighborhood. 

[1,J]  TSie  Mil  prayed  that  the  defendant 
be  enjoined  from  operating  its  hammers  in 
such  manner  as  to  produce  the  noise  com- 
plained of.  and  in  regard  to  the  principle  In- 
voked by  the  plaintiffs  in  this  case  there  can 
be  no  question  or  diflteulty.  The  power  to 
restrain  a  part7  from  so  using  his  own  prop- 
erty as  to  destroy  or  materially  prejudice 
the  rights  of  his  neighbor  is  within  the  well- 
established  Jurisdiction  of  courts  of  equity. 
But,  as  was  said  by  Judge  Alvey,  in  Adams 
V.  Michael,  88  Md.  128,  17  Am.  Rep.  516: 

"It  is  not  every  inconvenience,  however,  in  the 
nature  of  a  nuisance  to  a  party's  dwelling,  es- 
pecially in  a  large  commercial  and  manufactar- 
Uig  dty,  that  will  call  forth  the  restraining 
power  of  a  court  of  chancery  bj^  Injunction.  To 
Jnsti^  an  Injnnction  to  restrain  an  existing  or 
tlireatening  nuisance  to  a  dwelling  house,  the  in- 
Jury  must  be  shown  to  be  of  such  a  character  as 
to  diminish  materially  the  value  of  the  property 
as  a  dwelllntr  and  seriously  interfere  with  the 
ordinary  comfort  and  enjoyment  of  it.  Unless 
such  a  case  la  presented  a  court  of  chancery  does 
not  interfere.  It  must  appear  to  be  a  case  of 
real  injury,  and  where  a  <»urt  of  law  would 
award  substantial  damages." 

In  the  case  of  Dittman  v.  Eepp,  60  Md.  516, 
83  Am.  Rep.  S25,  the  same  learned  Jadge 
said: 

"In  all  such  cases,  the  question  Is  whether  the 
nuisance  complained  of  will  or  does  produce  such 
a  condition  d  things  as,  in  the  Jnd^ent  of  rea- 
sonable men,  is  naturally  prodactive  of  actaal 
physical  disomfort  to  persons  of  ordinary  sensi- 
bihties,  and  of  ordinary  tastes  and  habits,  and 
as,  in  view  of  the  drcumstances  of  the  case.  Is 
unreasonable  and  in  derogation  of  the  rights  of 
the  complainant.  This  is  the  criterion  laid  down 
in  the  authorities,  and,  unless  the  facts  show 
such  a  state  of  tnings,  a  court  of  equity  wUl 
not  interfere.  •  •  •  And  in  determining  the 
question  of  nuisance  from  smoke  or  noxious 
vapor,  or  from  noise  or  vibration,  such  as  al- 
leged in  this  case,  reference  must  always  be  had 
to  the  locality,  the  nature  of  the  trade,  the  char- 
acter of  the  machinery,'  and  the  manner  of  using 
the  property  prodncing  the  annoyance  and  in- 
jury complained  of.  A  party  dwelling  in  the 
midst  of  a  crowded 'commercial  and  mannfactnr- 
ing  dty  cannot  claim  to  have  the  same  quiet  and 
freedom  from  annoyance  that  he  might  rightfully 
claim  if  he  were  dwelling  in  the  country.    £v- 
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ery  one  taking  up  his  abode  in  the  dty  must  ex- 
pect to  encounter  the  inconveniences  and  an- 
noyances incident  to  such  community,  and  he 
must  be  taken  to  have  consented  to  endure  such 
annoyances  to  a  "certain  extent." 

Of  course  the  learned  Judge  did  not  mean 
that  t>ecause  a  party  lives  in'  a  dty  he  is 
compelled  to  endure  all  kind  of  noises,  for 
he  said  there  was  a  limit  to  the  discomfort 
and  annoyances  to  which  a  party  living  in  a 
dty  or  manufacturing  district  is  "required  to 
subject  hlmseU  without  remedy."  But  what 
the  court  meant  was  that,  in  determining 
whether  the  plaintiff  is  entitled  to  the  relief 
sought,  the  court  must  take  into  considera- 
tion, not  only  the  /diaracter  of  the  noise,  but 
also  the  locality  in  which  the  alleged  nui- 
sance is  created.  These  cases  are  quoted  and 
approved  in  the  more  recent  cases  of  Hen- 
drickson  v.  Standard  Oil  Co.,  126  Md.  677,  95 
AU.  163,  and  Singer  v.  James,  130  Md.  882, 
100  AtL  642.  In  the  case  of  Gallagher  v. 
Flury,  99  Md.  182.  67  AtL  672,  Judge  Pearce 
said: 

"Bnt  the  proximity  of  dwellings  to  disagree- 
able or  objectionable  structures  is  an  inevitable 
incident  of  life  in  cities  and  towns.  As  was  said 
In  Hyatt  v.  Myers,  73  N.  C.  232:  'If  a  man,  In- 
stead of  contenting  himself  with  the  quiet  and 
comfort  of  a  counter  residence,  chooses  to  live  in 
town,  he  must  take  the  inconvenience  of  noise, 
dust,  flies,  rats,  smoke,  soot,  cinders,  etc.,  caused 
in  the  use  and  enjoyment  of  his  neighbors'  proo- 
erty,  provided  the  use  (tf  it  is  for  a  reasonable 
purpose,  and  the  manner  of  using  it  is  such  as 
not  to  cause  any  unnecessary  damage  or  annoy- 
ance to  his  neighbors.' " 

In  the  case  of  Bonaparte  v.  Denmead,  108 
Md.  174,  69  AtL  697,  this  court  said : 

"It  must  be  borne  in  mind  that  this  is  not  a 
suit  at  law  for  damages,  as  in  Manion's  Case, 
supra  [87  Md.  81,  89  Atl.  90],  but  a  bill  for  an 
injunction;  and  it  must  also  be  remembered  that 
"nothing  is  better  settled  in  this  state  than  that 
the  granting  or  refusing  an  injunction  rests  in 
the  sound  discretion  of  a  court  of  equity.' 
*  *  *  Bven  in  the  case  of  a  suit  at  law,  this 
court  said,  in  Manion's  Case,  supra:  'But  the 
fact  Just  noted  suggests  caution  in  dealing  with 
the  rights  of  the  owners  or  occupants  of  [liv- 
ery] stable  property.  It  cannot  be  denied  that  a 
[livery]  stable  in  a  town  adjacent  to  bnildings 
occupied  as  private  residences  is,  under  any  dr- 
cumstances, a  matter  of  some  inconvenience  and 
annoyance,  and  must  more  or  less  affect  the  com- 
fort of  the  occupants,  as  well  as  diminish  the 
value  of  the  property  for  the  purpose  of  habi- 
tation. Bnt  mis  is  equally  true  of  various  other 
erections  that  might  be  mentioned,  which  are 
indispensable,  and  which  do,  and  must,  exist  in 
all  towns.'  •  ♦  •  In  Adams  v.  Michael,  38 
Md.  120  [17  Am.  Rep.  516],  this  court  said: 
"The  granting  of  injunctions  on  applications  of 
this  diaracter  involves  the  exercise  of  a  most 
delicate  power,  and  the  court  is  always  reluctant 
to  act,  except  in  cases  where  the  right  is  dear 
and  unquestioned,  and  the  facts  show  an  urgent 
necessity.'  That  was  an  application  to  restrain 
a  threatened,  or  rather  an  antidpated,  nuisance, 
bnt  the  refer«ice  to  the  reluctance  of  the  court 
to  act  except  in  cases  where  the  facts  show  an 
urgent  necessity  is  dearly  applicable  to  an  ap- 
plication like  the  present,  against  an  alleged  ex- 
isting nuisance,  where  there  is  any  reasonable 
doubt  from  the  testimony  as  to  the  urgent  neces- 
sity of  applying  this  summary  remedy." 

The  cases  to  which  we  have  referred  and 
from  wbidi  we  have  quoted  dealt  with  al- 
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leged  nnlaances  caused  by  noises,  noxious 
gases,  and  smoke  affecting  both  the  value 
and  the  enjoyment  of  the  dwelling  house  or 
residence  of  the  plaintiff.  In  the  case  at  bar, 
at  the  time  the  suit  was  brought,  one  of  the 
plaintiffs  was  occupying  his  offices  under  a 
lease  for  1  year,  and  the  others  had  a  lease 
for  5  years,  beginning  In  February,  1916,  and 
the  rules  and  principles  announced  In  the 
cases  mentioned  would  seem  to  apply  with 
even  greater  force  to  the  facts  and  dream- 
stances  of  this  case,  where  the  alleged  nui- 
sance exists  In  the  business  section  of  a  large 
dty,  and  where  the  only  Injury  complained 
of  la  the  annoyance  to  whldi  the  plaintiffs 
are  subjected  when  occupying  their  offices. 

[3-S]  It  would  serve  no  purpose  to  make 
farther  reference  to  the  evidence  In  the  case, 
all  of  which  we  have  carefully  examined  and 
considered.  While  it  shows  that  the  noise 
complained  of  does  subject  the  plaintiffs, 
when  they  are  occupying  their  offices  with 
their  windows  and  the  windows  of  the  de- 
fendant's factory  open,  to  some  annoyance 
and  discomfort,  the  record  does  not,  in  our 
Judgment,  present  such  a  dear  case  of  an 
invasion  by  the  defendant  of  the  rights  of 
the  plaintiffs  as  entitled  them  to  the  relief 
prayed.  It  Is,  of  course,  the  duty  of  the  de- 
fendant to  so  operate  its  factory  as  to  cause 
the  plaintiffs  no  more  annoyance  and  dis- 
comfort than  is  reasonable  and  to  be  expect- 
ed, and  necessary  in  the  proper  and  lawful 
conduct  of  its  business.  On  the  other  hand, 
the  plaintiffs  cannot  hope  to  escape  the  an- 
noyances that  are  to  be  expected  in  the  neigh- 
borhood in  which  they  are  located,  and  which 
are  inddent  to  the  reasonable  and  lawful  en- 
joyment of  the  property  of  their  neighbors. 
It  is  only  where  it  Is  clear  that  the  noise 
complained  of  is  productive  of  actual  physi- 
cal discomfort  to  a  plaintiff  of  ordinary  sen- 
sibilities, and  is,  under  all  the  circumstances 
of  the  case,  unreasonable,  and  an  invasion  of 
bis  rights,  that  a  court  of  equity  can  inter- 
vene by  injunction. 

Decree  affirmed,  with  costs. 

<1S2  Md.  540)  ===== 

HULL  ▼.  PHILADELPHIA  ft  B.  RT.   OO. 

(Na  48.) 
(Court  of  Appeals  of  Maryland.    April  3,  1918.) 

1.  COKMESCE    €=327(6)  —  "Intebstats    Oou- 
kebce"— Railroad  EicPLOTifi. 

A  freight  brakeman,  who  is  a  member  of  a 
crew  taking  a  train  from  a  point  in  one  state 
to  a  point  in  another  state,  is  engaged  in  "in- 
terstate commerce"  within  meaning  of  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St  1916, 
««  8857-8665). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Masteb  and  Sesvant  «=988(6)— Death  ov 
Employ^— Relatio:?  of  PABTiEa— Bailboad 

EMPLOTSS— "EMPLOTfe." 

Where  two  railroad  companies  had  agreement 
whereby  eadt  had  the  right  to  use  the  trades 


of  the  other,  an  employ^  of  one  road,  who  was 
killed  while  working  on  the  tracks  of  the  other 
road,  ia  not  at  time  of  death  an  "employ^"  of 
latter  road,  under  federal  Employers'  Iial»lity 
Act  (U.  S.  Comp.  St.  1916,  {{  8657-8665),  al- 
though agreement  spedfled  that  train  employes 
should  be  subject  to  regulations  and  orders  of 
company  owning  tracks  on  which  they  worked. 
[EJd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Employ^.] 

Appeal  .  front  Circuit  Court,  Washington 
County;  M.  L.  Keedy,  Judge. 

Action  by  Elizabeth  Hull,  administratrix 
of  estate  of  John  M.  Hull,  against  the  Phil- 
adelphia ft  Reading  Railway  Company. 
Judgment  for  defendant,  and  i^aintlff  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  URNER,  STOCKBRIDGE, 
and  CONSTABLE,  JJ. 

Omer  T.  Taylor  and  Frank  Q.  Wagaman, 
both  of  Hagerstown,  for  appellant  Henry 
H.  Keedy,  Jr.,  of  Hagerstown  (CSharles  C. 
Keedy,   of  Hagerstown,  on  the  brief),  for 

appdlee. 

BOYD,  C.  J.  nils  Is  an  appeal  frcHn  a 
judgment  rendered  in  favor  of  the  defend- 
ant (appellee)  in  a  salt  brought  by  the  ap- 
pellant under  the  federal  Employers'  Liabili- 
ty Act  (Act 'Cong.  April  22,  1908,  c.  149,  35 
Stat  66  [U.  S.  Comp.  St.  1916,  ff  8657- 
8665]),  to  recover  for  loss  snstaUsed  by  rea- 
son of  the  death  of  John  M.  Hull  in  Harrls- 
burg.  Pa.  There  are  three  counts  in  the 
declaration,  all  of  which  allege  that  J(din 
M.  Hull,  the  son  of  Bnizabeth  Hull,  the 
plaintiff,  was  at  the  time  of  the  injuries  and 
death  complained  of  and  for  some  time  prior 
thereto  had  been,  a  servant  and  employ^  of 
the  defendant,  and  was  employed  and  en- 
gaged in  the  performance  of  his  duties  In 
interstate  commerce.  The  alleged  negligence 
relied  on  Is  stated  differently  in  the  three 
counts,  bat  it  is  only  necessary  to  say  that 
the  dedaratlon  is  suffident  to  bring  the  caaa 
within  the  federal  Employers'  Liability  Act, 
if  the  facts  sustained  it  The  defendant  fil- 
ed the  general  issue  plea  and  one  alleging 
that  John  M.  Hull  was  not  on  or  about  the 
17th  of  Mardi,  1917,  or  at  any  other  time, 
a  servant  or  employi  of  the  defendant  At 
the  conduslon  of  the  testimony  offered  by 
the  plaintiff,  the  defendant  offered  a  prayer 
that: 

"Under  the  ideadin^  in  this  case,  there  is  no 
evidence  legally  sufficient  to  entitle  the  plaintiff 
to  recover,  and  their  verdict  must  be  for  the 
defendant" 

That  was  granted,  and  a  verdict  was  roi- 
dered  accordingly,  upon  which  the  Judgmoit 
appealed  from  was  entered. 

Mr.  Hull  belonged  to  a  crew  employed  by 
the  Western  Maryland  'Ballway  Company, 
and  was  freight  brakeman.  The  day  before 
the  acddent,  the  crew  had  taken  a  train, 
hauled  by  a  Western  Ma'rylond  engine  and 
operated   by    Western   Maryland   employes. 
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from  Hagerstown,  Md.,  to  Rutherford,  Pa., 
and  when  he  was  killed  the  same  crew  was 
engaged  In  taking  a  train  from  Rutherford 
to  Hagerstown.  Tte  Western  Maryland 
road  extends  from  Hagerstown,  Md.,  to  Lur- 
gan.  Pa.,  and  the  defendant's  road  from  Lur- 
gan  to  Rntherford,  and  for  the  purpose  of 
operating  trains  from  Hagerstown  to  Ruth- 
erford and  back  the  two  roads  entered  Into 
an  agreement  which  will  be  referred  to  later. 

[1]  We  will  first  consider  the  question 
suggested  by  the  special  plea — whether 
Hull  was  an  employ^  of  the  defendant  with- 
in the  meaning  of  the  federal  Smployera' 
Liability  Act  There  can  be  no  doubt  about 
bis  being  engaged  in  Interstate  commerce. 
Robert  A.  Warner  conductor  of  the  train, 
testified  that  they  had  taken  a  train  from 
Hagerstown  to  Rutherford,  arriving  at  the 
latter  place  some  time  the  day  before,  and 
were  called  about  12:15  a.  m.  on  the  17th  of 
March  by  the  yardmaster  of  the  Rutherford 
yard  of  the  defendant  company.  He  direct- 
ed them  to  get  a  train  of  cars  off  the  west- 
bound yard  and  pick  up  seven  cars  at  Har- 
rlsbnrg.  They  proceeded  from  Rutherford 
to  HarrisbuTg  on  the  west-bound  main  track, 
on  which  track  their  train  was  standing 
when  they  stopped  for  the  seven  cars,  which 
they  added  to  their  train.  The  yardmaster 
at  the  Rutherford  yard  gave  him  instruc- 
tions as  to  the  operations  connected  with  the 
movement  of  the  train.  The  Philadelphia  & 
Reading  supplied  the  person  to  take  the 
place  of  Hull  as  a  m^nber  of  the  crew  after 
he  was  killed.  The  witness  said  that  his  in- 
structions were  that  when  on  the  line  of  the 
Philadelphia  &  Reading  he  should  obey  the 
rules  and  Instructions  of  that  company. 

The  federal  Employers'  Liability  Act  pro- 
vides: 

"That  every  common  carrier  by  railroad  while 
engaging  in  commerce  between  any  of  the  sev- 
eral states  or  territories  •  *  •  Btiall  be  lia- 
Ue  in  damages  to  any  person  snffering  injnry 
while  he  is  employed  by  such  carrier  in  auch 
commerce,  or,  in  case  of  the  death  of  snch  em- 
idoyi.  to  his  *  *  •  personal  representative, 
tor  the  boieflt  of  the  surviving  widow  or  hus- 
band and  children  of  such  employ^  *  *  *  for 
such  injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officers, 
agents,  or  employ^  of  such  carrier,"  etc.  V. 
S.  Comp.  St  1916.  S  8667. 

There  have  already  been  a  large  nimit)er 
of  dedslons  on  various  questions  which  have 
artsoi  under  Bmployers'  LiablUty  Acts  In 
the  state  and  federal  courts,  but  It  Is  rather 
remarkable  that  there  are  not  more  directly 
bearing  upon  the  question  we  have  before  us. 

One  of  the  principal  cases  relied  on  by  the 
appellant  is  North  CaroUna  R.  R.  Co.  v. 
Zacbary,  232  U.  S.  248,  34  Sup.  Ct  305,  58 
L.  Bd.  591,  Ann.  Gas.  1914C,  159.  In  that 
case  It  was  shown  that  the  North  Carolina 
Railroad  Company  was  not  an  Interstate 
railroad,  its  tracks  and  property  lying  whol- 
ly within  the  i^tate,  but  it  had  leased  Its  road 
to  the  Southern  Railway  Company,  which  is 
an  Interstate  railway,  and  a  fireman  em- 


ployed by  the  latter  company  In  Interstate 
commerce  was  killed  on  the  road  of  the  les- 
sor by  the  aUeged  negligence  of  the  lessee. 
Justice  Pitney  said  in  the  early  part  of  his 
opinion  that: 

"Under  the  local  law,  as  laid  down  in  Logan 
5;  North  Carolina  R.  Co.,  116  N.  a  940,  21  S. 
a.  908,  the  lessor  is  responsible  for  all  acts  of 
negligence  of  its  lessee  occurring  in  the  conduct 
of  business  upon  the  lessor's  road ;  and  this  up- 
on  the  ground  that  a  railroad  corporation  can- 
not evade  its  public  duty  and  responsibility  by 
leasmg  its  road  to  anotier  corporation,  in  the 
absence  of  a  statute  expressly  exempting  it. 
IJe  responsibUity  is  held  to  extend  to  employes 
°l  tYe  leasee  mjured  through  the  negligence  of 
tiio  ifi  titer. 

After  referring  to  the  decision  of  the  low- 
er court  In  166  N.  a  600,  72  S.  B.  868,  he 
said: 

."Ij  i»  plain  enough,  however,  that  the  eflfect 
or  ae  rule  thus  laid  down,  especially  in  view 
of  the  grounds  upon  wbidi  it  is  based,  is  that 
although  a  railroad  lease  as  between  the  parties 
may  have  the  force  and  effect  of  an  ordinary 
lease,  yet  with  respect  to  the  railroad  operations 
conducted  under  it,  and  everything  that  relates 
to  the  performance  of  the  public  dnties  assumed 
by  tlie  lessor  under  its  charter,  audi  a  lease- 
certainly  so  far  as  concerns  the  rights  of  third 
parties,  including  employes  as  well  as  patrons— 
oonstitntes  the  lessee  the  lessor's  substitute  or 
agent  so  that  for  wliatever  the  lessee  does  or 
fails  to  do,  whether  in  interstate  or  intrastate 
commerce,  the  lessor  is  responsible.  This  being 
the  legal  situation  under  the  local  law,  it  seems 
to  us  that  it  must  and  does  result,  in  the  case 
before  us,  that  the  lessor  is  a  'common  carrier 
by  railroad  engaging  in  commerce  between  the 
states,  and  that  the  deceased  was  'employed 
by  such  carrier  in  such  onnmerce'  within  the 
meanmg  of  the  federal  act;  provided,  of  course, 
he  was  employed  by  the  lessee,  hi  such  commerce 
at  the  time  he  was  killed." 

In  the  case  of  Southern  Ry.  Co.  v.  Lloyd, 
239  U.  S.  496,  36  Sup.  Ct  210,  60  L.  Ed.  402. 
in  engineer  In  the  general  employ  of  the 
Southern  Railway  Company  was  injured  on 
the  road  of  the  North  Carolina  Railway 
Company,  being  the  same  company  mention- 
ed in  the  Zachary  Case,  and  the  relation  was 
the  same  between  the  two  companies  as  In 
that  The  plaintiff  sued  and  recovered 
Judgment  against  both  companies,  which  was 
affirmed  by  the  Supreme  Court  of  the  state 
and  later  by  the  Supreme  Court  of  the  Unit- 
ed States,  dtlng  the  Zadiary  Case  as  the  au- 
thority for  it 

We  quoted  at  length  from  the  Zadiary 
Case  because  the  appellant  relied  so  strongly 
on  it,  and,  being  decided  by  the  Supreme 
Court  of  the  United  States,  it  Is  necessary  to 
ascertain  whether  It  is  appUcable  to  this  case. 
After  giving  it  our  most  careful  ccmsldera- 
tlon,  we  have  reached  the  condnsion  that  It 
Is  not.  Justice  Pitney  shows  clearly  that 
the  dedslcm  Is  based  on  the  local  law  of 
iNorth  Carolina,  as  announced  by  the  Su- 
preme Court  of  that  state,  which  makes  a 
lessor  railway  company  responsible  for  all 
acts  of  negligence  of  its  lessee  occurring,  in 
the  conduce  of  business  upon  the  lessor's 
road,  as  Is  seen  by  the  quotations  we  have 
made.    He  said  what  the  act  clearly  declares 
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tliBt,  In  order  to  bring  the  case  within  the 
terms  ot  the  federal  act,  "defendant  must 
have  been,  at  the  time  of  the  occurrence  in 
question,  engaged  as  a  common  carrier  In  In- 
terstate commerce,  and  plaintiff's  Intestate 
must  have  been  employed  by  said  carrier  In 
such  commerce."  As  the  North  Carolina 
Railway  Company  had  made  the  lease  with- 
out being  authorized  by  a  statute  expressly 
exempting  it,  it  could  not  escape  its  responsi- 
bility under  the  rule  adopted  in  that  state, 
and  Justice  Pitney  said,  as  shown  above,  that 
the  lease  "constitutes  the  lessee  the  lessor's 
subttitute  or  agent,  so  that  for  whaterer  the 
lessee  does  or  falls  to  do,  whether  in  Inter- 
state or  intrastate  commerce,  the  lessor  is  re- 
sponsible." (Italics  ours.)  No  such  relation 
exists  between  these  two  railroad  companies. 
There  was  no  lease,  and  the  appellee  had  not 
turned  over  its  charter  duties  to  the  Western 
Maryland  Railway  Company.  It  was  still  in 
the  discharge  of  those  duties,  but  the  two 
companies  by  agreement  used  each  other's 
tracks  In  the  performance  of  their  duties  In 
certain  Interstate  commerce. 

It  is  not  unusual  for  two  railroad  oomi>a- 
nles  to  make  such,  or  similar,  arrangemmts. 
Sometimes  there  is  the  relation  of  lessor  and 
lessee,  and,  without  citing  the  cases  in  the 
notes,  it  will  be  seen  by  reference  to  83  Cyc. 
70ft-707,  that  the  courts  are  not  altogether  In 
harmony  In  reference  to  smne  matters  aris- 
ing when  that  relation  exists.  Then  there 
are  a  number  of  cases  which  hare  arisen 
when  one  company  lias  ];>ermitted  the  use  of 
Its  road  by  another  (Id.  710),  and  still  oth- 
ers, where  companies  were  <^>erating  or  us- 
ing roads  of  others  (Id.  713).  When  we  are 
called  upon  to  ascertain  whether  a  person  is 
a.  servant  or  employe  of  another,  sometimes 
the  question  arises  as  to  whether,  although 
lie  is  a  general  servant  of  one  master,  he  has 
t>ecome  the  servant  of  another,  in  some  par- 
ticular employment  See  26  Cyc.  1285,  where 
the  effect  of  the  servant  of  one  master  being 
under  the  control  of  another  is  considered, 
but  on  the  next  page  of  that  volume  it  Is 
said: 

"The  fact  that  one  railroad  company  uses  the 
track  and  stations  of  another  under  contract  be- 
tween them  does  not  as  a  rule  make  the  employis 
of  dther  company  fellow  servants  with  the  «n- 
ployte  of  the  other." 

It  Is  undoubtedly  true  that  two  railroad 
companies  operating  under  such  a  contract 
SB  the  one  In  this  case  bear  a  very  different 
rdatlon  to  each  other  from  those  operating 
tinder  a  lease,  where  one  has  practically 
turned  over  the  operations  of  Its  road  to  the 
other. 

[2]  Hull  was  unquestionably  an  employe 
of  the  Western  Maryland  Railway  Company, 
and  not  of  the  appellee,  until  he  readied  Lur- 
gan  on  his  trip  the  day  before  he  was  killed, 
and  would  have  been  as  soon  as  he  reached 
Lrtirgan  on  the  return  trip,  had  he  not  been 
IclUed.    To  bold  that  he  had  ceased  to  be  as 


employe  of  the  Western  Maryland  and  had 
liecome  one  of  the  aiq^ellee  from  the  time  he 
reached  liurgan  would  be  contrary  to  what  is 
generally  understood  by  the  term  "employe^" 
and  would  unquestionably  be  contrary  to  the 
spirit,  If  not  the  letter,  of  the  agreement  be- 
tween the  two  comi>anles,  which  was  offered 
In  evidence  by  the  appellant.  There  is  not 
the  slightest  suggestion  tn  that  agreement 
that  the  crew  of  one  company  was  to  be  re> 
garded  as  the  crew  of  the  other,  while  on  the 
latter's  line.  We  will  refer  to  anch  parts  of 
the  agreement  as  we  deem  materiaL 

Paragraph  2  Is  aa  follows: 

"Freight  tndiiB  to  run  through  between  Ha- 
geratown  and  Butherfoid  in  both  directions  and 
each  company  agrees  to  supply  motive  power  in 
the  above  proporticms  bo  as  to  equalize  the  serv- 
ice performed." 

Paragraph  4  provides  tliat,  "Crews  of  each 
road  to  run  through  with  their  engines  over 
the  line  of  the  other  company." 

Paragraph  S  provides.  In  part,  that  each 
company  to  compensate  the  other  for  the  use 
of  the  others'  engines  and  crews  on  their  Use 
at  the  rates  pec  hour  set  out  Time  to  begin 
at  Rutherford  and  Hagerstown  when  crew  Is 
called  for. 

Paragraphs  6,  7,  8,  0,  and  10,  are  aa  fol- 
lows: 

"6.  Hie  division  of  earnings  of  traffic  not  to 
be  disturbed  or  in  any  way  affected  by  tliis  ar- 
rangement 

"7.  Eadi  company  to  fumiedi  fuel  and  other 
supplies  to  its  own  engines  and  crews ;  any  fur- 
nished by  one  to  tlie  other  to  be  upon  agreed 
uniform  rates. 

"8.  No  charge  shall  be  made  for  water  and 
terminal  facilities. 

"0.  Neither  company  to  be  expected  to  do  the 
engine  cleaning  and  wiping  for  the  other ;  wliera 
done,  a  charge  of  seventy-five  (75)  cents  per  en- 
gine to  be  made. 

"10.  ESach  company  to  be  responsible  and  bear 
all  damage  and  expenses  to  persons  and  prop- 
erty caused  by  all  accidents  upon  its  road." 

Paragraidis  10  to  21,  inclusive,  are  as  fol- 
lows: 

"16.  Each  company  to  relieve  and  return  aa 
promptly  as  practicable  the  engines  and  crews 
of  the  other  at  ends  of  runs. 

"17.  Bach  company  to  have  the  right  to  ob- 
ject and  to  enforce  wleetion  to  any  unsatisfac- 
tory emjdoye  of  the  other  running  upon  its  lineu 

"18.  All  cases  of  violation  of  rales  or  other 
derelictions  by  the  emviojia  of  one  company 
while  upon  the  road  of  the  other  shall  be  prompt- 
ly investigated  by  the  owning  company,  and  tha 
result  reported  to  the  emj^yin^  company,  with 
or  without  suggestions  for  disapUning,  the  em- 
ploying company  to  report  to  the  other  the  ac- 
tion taken. 

"19.  Acisdent  reports  on  prescribed  forms  to 
be  promptly  made  of  all  soch  occuTrences,  and 
where  a  crew  of  one  company  is  operating  upon 
the  road  of  the  other,  a  copy  must  be  sent  to 
the  proper  officer  of  eadi  company. 

"26.  The  emidoygs  of  each  company  to  be  re- 
quired to  reimrt  promptly,  i»  notice,  to  the 
proper  officer  of  the  other,  for  investigations  of 
accidents,  ete.,  the  fullest  co-operation  to  be 
given  by  the  one  comp<my  to  tlie  other  in  all  such 
matters. 

"21.  The  employte  of  each  company  while  up- 
on the  traclcB  of  the  other  shall  be  subject  to  and 
conform  to  tiie  rules,  regulBti(»iB,  discipline  and 
wders  ct  the  owning  company." 
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There  would  seem  to  be  no  donbt  that  the 
proTlslons  of  the  contract  referred  to  above 
show  that  the  two  companies  did  not  Intend 
to  make  the  regular  employte  of  the  one 
company  the  employes  of  the  other,  when 
<«  the  Iatter'8  line ;  on  the  contrary.  It 
is  apparent  that  they  intended  the  very  op- 
posita  The  appellant  r^es  on  paragraph 
10,  bnt  there  is  nothing  in  that  to  stww  tliat 
the  employes  of  the  other  company  are  to 
be  regarded  aa  employes  of  the  o^mlng  oom<' 
pany.  The  appellee  would  undoabtedly  be 
responsible  to  an  employ^  of  the  Western 
Maryland  Railway  Company  for  injuries  sus- 
tained by  reason  of  the  negligence  of  the  ap- 
pellee's empl<^6s  or  agents,  but  not  under  the 
federal  Employers'  liability  Act  Suppose 
that  act  had  not  been  passed  before  this  ac- 
cident, could  it  lutre  been  successfnlly  con- 
tended that  the  appellee  was  not  responsible 
for  the  death  of  Hull  because  its  employes 
were  his  fellow  servants?  That  would  have 
extended  the  fellow-servant  doctrine  very  far, 
and  certainly  beyond  what  had  been  done  in 
this  state. 

In  P.  W.  &  B.  R.  B.  Co.  v.  State,  use  Bitzer, 
68  Md.  372,  400,  that  company,  the  Baltimore 
ft  Ohio  Ballroad  Company,  and  other  railroad 
companies  bad  an  agreement  with  reference 
to  the  use  of  the  defendant's  road  in  Balti- 
more. There  was  an  agreement  between  the 
companies  in  that  case.    This  court  said : 

"Whatever  effect  this  agreement  might  have 
npon  the  parties  to  it,  it  could  not  have  any 
upon  strangers  to  it,  nor  alter  nor  change  the 
relations  of  either  of  them  towards  third  par- 
ties, nor  have  the  efftet  of  malring  those,  who 
were  employed  and  paid  wages  by  either  of  the 
contracting  jwrties,  the  coemploySi  of  the  agents 
and  workmen  of  the  other  parties^  nor  make 
the  others  liaUe,  either  aevwaUy  or  jointly, 
for  any  loss  or  damage  caused  by  the  neglect  of 
any  one  of  them,  even  had  the  agreement  been 
silent  in  this  respect.  But  in  order  to  guard 
against  any  such  result,  the  agreonent  itself 
expressly  provides,  that,  'if  an  accident  shall 
happen  whereby  damages  to  persons  or  property 
sbaU  be  incnired,  the  party  on  whose  road  the 
same  shall  happoi  sbaU  alone  be  responsible.' " 

It  win  be  observed  that  paragraph  10  is  not 
a  new  provision  in  audi  agreements.  The 
opinion  went  on  to  say.  In  reference  to  the 
principle  that  every  employe  assumes  the  risk 
of  the  negligence  of  his  coemployes : 

"Samuel  Bitew  was  not  emploved  or  paid 
by  tike  aM>eIlant,  but  was  employed  by  the  Balti- 
more ft  Ohio  Railroad  Company,  and  therefore 
this  principle  is  not  applicable  to  him." 

That  case  settled  the  question  for  this  state 
that  the  employes  of  the  several  railroad 
companies  could  not,  in  working  under  such 
an  agreement,  be  considered  coemployes.  One 
of  the  objects  of  this  act,  as  explained  by 
Sen.  Doliver  on  the  floor  of  the  Senate,  was 
to  mod!^  the  old  law  of  the  negligence  of 
coemployes.  He  spoke  of  the  law  In  this 
country  that  an  employe  injured  by  the  neg- 
ligence of  a  fellow  workman  could  not  re- 
cover, and  said : 

"This  bUl  abolishes  that  doctrine,  and  gives  the 
«mi4oyeB  the  right  to  recover  foe  injuries  aris- 


ing frran  the  negligence  of  his  fellow  workmen. 
That  is  the  first  propoeition.  The  second  prop- 
osition modifies  the  law  whereby  in  other  gen- 
erations workmen  were  held  by  the  court  to 
assume  the  risk  arising  from  draective  machin- 
ery." Thornton  on  the  Federal  Employers'  lia- 
bility and  Safety  Appliance  Acts  ^  Ed.)  S  !• 

It  is  obvious  that  thoe  was  no  necessity 
to  pass  the  federal  act  for  the  benefit  of  the 
employes  of  one  company  when  injured  by 
those  of  another  comiMmy,  under  sudi  dr- 
cumstanoes  aa  we  have  In  this  case,  so  far  as 
the  doctrine  of  fellow  servant  is  concerned. 
It  would  be  regarded  as  carrying  the  doctrine 
to  an  unjustifiable  extreme,  If  in  a  suit  for 
the  death  of  Hull,  brought  outside  of  this 
act,  the  defense  of  fellow  servant  had  been 
allowed.  Under  the  language  oi  the  federal 
act,  there  is  lees  ground  for  holding  the  em- 
ployes of  the  several  companies  to  be  ooem- 
ployea,  than  there  was  In  such  a  case  as  Bit- 
zer's.  The  general  principle  la  also  reoog^ 
nized  in  Bentley,  Shriver  ft  Co.  v.  E<dwards, 
100  Md.  652,  60  AtL  283,  although  that  was 
not  a  railroad  case. 

In  the  case  of  Robinson  ▼.  B.  ft  O.  B.  B. 
Co.,  237  IT.  S.  84,  35  Sup.  OL  <ffil,  59  L.  Bd. 
849,  Bobinson  was  a  porter  on  a  Pullman  car, 
was  required  to  obey  the  rules  and  regnla- 
tlons  of  the  railroad  company,  and  collected 
tickets  and  fares  from  passengers  coming  on 
the  train  after  8  o'clock  a.  m.  He'  was  in- 
jured by  the  alleged  negUgence  of  the  rail- 
road ooDtpany  and  sued  under  the  federal 
Elmployers'  Liability  Act  It  was  held  that 
he  was  not  an  employe  within  the  meaning 
of  that  act   Jnatlce  Hughes  said: 

"We  are  of  the  opinion  that  Congress  osed 
the  trords  'employe'  and  'employed'  in  the  stat- 
ute in  their  natural  sense,  and  intended  to  de- 
scribe the  conventional  relation  of  employer  and 
emidoy6.  It  was  well  known  that  there  were 
on  interstate  trains  persons  engaged  in  varions 
services  for  other  mastersL  Oongrass,  familiar 
with  this  situation,  did  not  use  any  appropriate 
expression  which  could  be  taken  to  indicate  a 
purpose  to  indude  such  persons  among  those  to 
whom  the  railroad  oonqMny  was  to  be  liable  un- 
der the  act" 

So  It  may  be  said  that  Congress  may  have 
been  presumed  to  know  that  such  arrange- 
ments as  existed  between  these  two  comr 
panles  were  often  made,  and  If  It  had  intend- 
ed to  make  the  employes  of  the  "owning  com- 
pany," as  the  agreement  calls  It  coemployes 
of  the  other  company,  it  would  have  used 
language  "to  indicate  a  purpose  to  include" 
them. 

The  fact  that  the  crews  of  the  other  com- 
pany were  subject  to  the  rules  and  regula- 
tions of  the  owning  company  cannot  be  ma- 
terial in  determining  the  (luestion.  That  is, 
of  course,  necessary  for  the  safety  of  all 
persons  traveling  mi  the  line  of  the  owning 
company,  as  well  as  aU  working  on  It  The 
business  could  not  be  successfully  conducted 
on  a  road  over  whidi  many  trains  ran,  if 
the  "employes  of  eadi  company,"  to  use  the 
language  of  paragraidi  21,  while  upon  the 
tracks  o£  the  other,  were  not  subject  to  «nd 
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required  to  conform  "to  tbe  rules,  regula- 
tions, discipline  and  orders  oi  the  owning 
company."  But  that  would  certainly  not 
have  the  effect  of  making  them  employ&i  of 
the  owning  company,  any  more  than  it  would 
the  porter  on  a  Pullman  car,  or  an  express 
agent,  or  mail  agoit  traTeling  on  the  train. 
In  Oliver  v.  Northern  Pac.  By.  Co.,  196  Fed. 
432,  it  was  held  by  the  United  States  District 
Court  that  a  porter  on  a  Pullman  car  could 
recover  under  the  federal  act  under  the  dr- 
cumstanoes  of  that  case,  but  the  decision  was 
based  <m  the  ground  that  he  was  employed 
by  an  association  composed  of  the  railroad 
company  and  the  Pullman  company,  which 
were  joint  owners  of  60  cars.  In  Mo.,  K.  & 
T.  B7.  V.  Blalack,  106  Tex.  296,  147  S.  W. 
669,  an  agent  of  an  express  company  who 
handled  baggage,  but  there  was  no  proof  of 
employment  by  the  railroad  company,  was 
held  to  be  a  pasaoiger  and  not  an  employ^ 
within  the  meaning  of  the  act  See,  also, 
same  company  v.  West,  38  OkL  6S1, 134  Pac. 
666,  to  the  same  effect  It  is  the  duty  of 
the  owning  company  to  use  all  reasonable  ef- 
tarta  to  protect  the  employes  of  what  we 
might  call  the  "visiting  company,"  and,  even 
if  there  was  no  agreement  on  the  subject  Oxo 
owning  company  could  enforce  such  rules  and 
regulations  as  are  necessary  for  the  protec- 
tion of  its  own  employes  and  property,  as 
well  as  those  of  the  other  company. 

We  have  not  thought  it  necessary  to  dis- 
cuss the  case  of  Standard  Oil  Oo.  v.  Ander- 
son, 212  U.  S.  216,  29  Sup.  Ct  262,  53  L.  Ed. 
480,  and  other  cases  dted  hy  the  appellant 
as  we  do  not  think  they  are  applicable  to  the 
facts  of  this  case.  That  a  general  servant 
or  employe  of  one  company  may  become  the 
servant  or  employe  of  another  in  some  spe- 
cial employment  cannot  be  doubted.  For  con- 
venience we  cited  above  28  Oyc.  1286,  where 
many  such  cases  are  referred  to.  We  cannot 
agree,  however,  with  the  aivellant  that  when 
HuU  was  killed  he  was  engaged  in  work  for 
the  appellee  in  the  sense  the  authorities  speak 
of  such  employment  His  crew  was  then 
taking  a  train  to  their  regular  employer's 
road — one  -of  the  very  things  they  were  em- 
ployed by  the  Western  Maryland  Bailway 
Company  to  do.  The  distance  between  Ha- 
gerstown  and  Butherford,  as  shown  by  the 
agreement  was  81  miles,  and  a  r^ular  run 
of  the  crews  was  from  Hagerstown  to  Buth- 
erford and  return.  Just  as  it  was  with  the 
crews  of  the  appellee  from  Butherford  to 
Hagerstown  and  return.  But  after  all,  this 
case  does  not  turn  on  nice  distinctions  as  to 
whether  a  person  can  be  said  to  be  an  em- 
ploye under  certain  facts  and  not  under  other 
facts,  but  whether  John  M.  Hull  was  an  em- 
ploye of  the  appellee  within  the  meaning  of 
the  federal  Employers'  Liability  Act  For 
reasons  we  have  stated,  we  feel  constrained 
to  hold  that  he  was  not 

We  are  of  the  opinion,  then,  that  under  the 


language  of  the  act  under  the  agreement  be- 
tween the  two  companies,  so  far  as  it  is 
binding  (and  the  ai^ellant  put  it  in  evidmce), 
and  under  what  we  regard  as  the  reasonable 
and  practicable  view  of  the  questlMi,  as  well 
as  under  such  authorities  as  we  deem  ap- 
plicable, we  must  hold  that  the  federal  Em- 
ployers' Liability  Act  does  not  apply  to  this 
case.  As  that  ooncluBion  must  result  in  an 
affirmance  of  the  judgment  it  is  unnecessary 
to  discuss  the  question  of  negligence. 

Judgment  affirmed,  the  appellant  to  pay 
the  costa 

(132  Md.  4M) 

STATE,  to  Use  of  DUNHAM,  v.  FIDBLITX 

&  DEPOSIT  CO.  OF  MABTLAND. 

(Na  2&) 

(Court  of  Appeals  of  Maryland.    April  3,  1918.) 

1.  OtTABDIAK    AND    WaBD    «=>177— STTBCTIBS 

— DiscaABOB  or  Guardian— Eitect. 
Code  Pub.  Civ.  Laws,  art  93,  gg  166,  165, 
181,  as  to  liability  on  guardian's  bond,  do  not 
impose  a  liability  where  guardian  under  direc- 
tion of  orphans'  court  has  accounted  f<»  and 
paid  over  all  fnnds  of  estate,  and  court  has 
made  order  discharging  her  and  her  surety, 
for  money  expended  by  plaintiff  for  education 
of  wards,  and  not  included  in  gnardian's  ac- 
count   order  l>eing   unquestioned. 

2.  OuABDiAR  ARD   Wabd  ^=>160— Aoooum: 

OF    GUABDIAN— COBBKCnON. 

Orphans'  court  would  have  anthority  to 
correct  errors  in  account  of  guardian  after 
final  ratification,  and  to  abrogate  and  modify 
orders  when  necessary  to  promote  ends  of  jus- 
tice. 

3.  Gbabdiah  autd  Wabd  «=>178— Bbbach. 

Befusai  of  guardian  to  pay  for  mainte- 
nance and  education  of  ward  out  of  property 
under  her  contixd  would  constitute  breadi  of 
bond,  and  creditor  could  resort  to  suit  upon  it 

4.  OUABDIAN    AND     WABD     «=a68— DUfAlTDS 

AoAiNfR'  Wabds— PBioBrrr. 
It  is  duty  of  guardian  to  pay  ali  demands 
against   ward,   having  regard  to  priorities,  in 
full,  or,  if  estate  is  insufficient,  pro  rata. 

Appeal  from  Baltimore  City  Court;  Cbas. 
W.  Heuisler,  Judge. 

"To  be  officially  reported." 

Suit  by  the  State,  to  the  use  of  James  A. 
Dunham,  against  the  Fidelity  &  DQ>osit  Com- 
pany of  Maryland  and  another.  A  demur- 
rer on  behalf  of  defendant  named  to  the  dec^ 
laratlon  was  sustained,  and  from  judgment 
for  costs  in  favor  of  such  defendant  plalntUT 
appeals.     Affirmed  without  prejudice. 

Argued  before  BOYD,  C.  J.,  and  BBISOOEi, 
THOMAS,  PATTISON,  UBNBB,  STOCK- 
BBIDQB,  and  CONSTABLE,  JJ.  • 

George  Ross  Teazey,  of  Baltimore,  for  ap- 
pellant Benjamin  A.  Stansbury,  of  Balti- 
more^ for  appellee.  ' 

BBISCOE,  J.  This  suit  was  brought  tm 
the  bond  of  Mrs.  Agatha  W.  McShane,  guard- 
ian of  Mary  W.  Vest,  George  Graham  Vest, 
Jr.,  and  John  W,.  Vest,  beneficiaries  under 
the  will  of  George  P.  Vest,  deceased,  of  the 
state  of  Missouri,  in  the  name  of  the  state, 
for  the  use  of  James  A.  Dunham,  a  creditor. 
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to  recover  the  snm  of  $465.86,  alleged  to  be 
due  him,  for  the  education  of  two  of  the  in- 
fant diUdren  of  the  testator.  The  trial  of 
the  case.  In  the  Baltimore  dty  court,  result- 
ed in  a  Judgment  for  the  plaintiff  against  the 
guardian,  one  of  the  defendants,  for  the  sum 
of  S450,  with  Interest  and  costs.  From  this 
judgment,  no  appeal  has  been  taken.  A  de- 
murrer to  the  declaration,  on  behalf  of  the 
ai^>ellee,  the  surety  on  the  bond,  the  other  de- 
fendant In  the  case,  was  sustained  by  the 
court  below,  and  from  a  judgment  for  costs. 
In  favor  of  this  defendant,  the  plaintiff  has 
taken  this  appeal. 

.  The  main  question  to  be  considered  is 
the  liability  of  the  appellee,  the  surety  on  Oie 
bond,  and  this  is  presented  by  a  demurrer  to 
the  plaintiff's  declaration.  As  the  facts  ap- 
pear from  the  declaration  and  are  somewhat 
unusual,  we  will  set  out  the  declaration,  at 
length.    It  is  as  follows: 

"(1)  That  In  the  year  1904  0.  G.  Vest,  a  citi- 
zen of  the  state  of  Missoiuri,  died  in  that  state, 
leaving  a  will,  one  of  the  provisions  of  whidi 
was  as  follows:  'One-third  of  my  estate,  after 
carrying  out  the  provisions  heretofore  set  forth 
in  regard  to  my  wife,  shall  be  held  by  my  said 
trustees  and  executors  for  the  benefit  of  the 
three  children  of  my  deceased  son,  George  P. 
Vest,  namdy:  Mary  W.  Vest,  George  Graham 
Vest,  Jr.,  and  Jolm  W.  Vest,  for  whose  educa- 
tion and  support  the  rents,  property  and  pro- 
ceeds of  said  one-third  part  of  my  estate  shall 
be  applied  by  my  said  trustees  and  executors 
at  Budi  times,  and  in  such  amounts  as  they  may 
deem  necessary,  and  when  each  of  the  three 
children  shall  be  twenty-one  years  of  age,  the 
share  of  such  chUd  shall  be  paid  over  to  her  or 
him.' 

"02)  That  on  or  about  Febrnary  28,  1911, 
Mrs.  Agatha  W.  McShane,  now  residing  in  Cen- 
trevUle,  Md.,  was  duly  appointed  and  qualified 
in  the  orphans'  court  of  Baltimore  county  as 
guardian  of  the  in&nt  diUdren  above  mention- 
ed; that  as  such  guardian  it  was  her  duty  to 
account  to  the  orphans'  court,  upon  request,  for 
all  moneys  received  by  her  while  acting  as  said 
guardian,  it  being  further  her  duty  to  pay  all 
bills  incurred  by  her  on  the  behalf  of  said  in- 
fant wards,  out  of  income  received  by  tier,  for 
that  purpose. 

"(3)  That  on  Februu^  2&  1911,  said  Agatha 
W.  McShane  and  Fidelity  »  Deposit  Company 
of  Maryland  bound  themselves  jointly  and  sev- 
erally unto  the  state  of  Maryland  in  ue  i>enalty 
of  $3,000,  for  the  full  and  faithfol  performance 
by  tiie  said  Agatha  W.  McShane,  guardian  as 
foresaid,  of  all  the  duties  imposed  upon  her 
by  the  laws  of  the  state  of  Mairland,  induding 
the  duty  to  faithfully  accomit  with  the  orpbans' 
court  of  Baltimore  county  for  the  management 
of  the  property  and  estate  of  the  orphans  under 
her  care,  and  further  including  the  duty  afore- 
said to  pay  aU  bills  incurred  by  her  on  the  be- 
half of  the  said  infant  wards  out  of  income  re- 
ceived by  her  for  that  purpose. 

"(4)  That  on  the  15th  day  of  April,  1914, 
after  the  filing  of  a  petition  on  the  part  of  Fi- 
delity &  Deposit  Company  of  Maryland,  asking 
to  be  released  from  the  above  bond,  and  also 
after  the  filing  of  a  petition  by  the  guardian 
hersdf  in  the  orphans'  court  of  Baltimore  coun- 
ty, the  following  order  of  court  was  passed  by 
the  said  orphans'  court:  'Ordered  by  the  or- 
phans' court  for  Baltimore  county  this  15th  day 
of  April,  1914,  upon  the  foregoing  petition  and 
ezhiMtiS  that  Agatha  W.  McShane  is  hereby  dis- 
charged from  her  position  as  guardian  of  the 
minors  and  wards  named  in  the  foregoing  peti- 
tion, she  having  failed  and  refused  for  reasons 


set  forth  in  said  petition  to  file  a  new  bond  in 
accordance  with  ue  provisions  of  the  order  of 
this  court  passed  in  this  cause  on  the  7th  day 
of  Octobw,  1913,  upon  the  petition  of  the  said 
Fidelity  &  Deposit  Company  of  Maryland,  and 
as  it  is  represented  to  this  court  that  no  prop- 
erty exists  in  the  state  of  Maryland  which 
should  be  taken  possession  or  control  of  by  a 
guardian  for  said  minors,  and  as  the  court 
knows  of  no  such  property,  the  court  refrains 
from  passing  any  further  order  at  this  time  on 
such  subject  And  the  said  Fidelity  &  Deposit 
Company  of  Maryland  is  hereby  discharged 
frwn  further  liability  as  surety  on  the  said  bond 
given  by  it* 

"(5)  That  during  the  period  of  her  guardian- 
ship, the  said  Agatha  W.  McShane  became  in- 
debted unto  James  A.  Dunham,  of  the  city  of 
Baltimore,  state  of  Maryland,  for  the  education 
of  two  of  the  infant  children  above  mentioned, 
to  wit,  George  Graham  Vest,  Jr.,  and  John  W. 
Vest;  that  said  bill  now  amounts,  including 
interest,  to  the  sum  of  $465.86;  and  that  the 
said  bill  has  long  been  outstanding  and  remains 
unpaid. 

"(6)  That  this  bill  was  frequently  pres«ited 
to  Mrs.  Agatha  W.  McShane  for  payment ;  that 
on  or  about  March  3,  1914,  she  filed  a  lengthy 
account  of  her  guardianship  in  the  orphans' 
court  of  Baltimore  county,  showing  that  she 
had  received  income  from  the  trustees  under  the 
will  of  G.  G.  Vest  aforesaid  to  the  sum  of  $5,- 
344.10;  that  she  had  disbursed  $6,597.76,  the 
oveipayment  of  $1,253.66  having  been  advanced 
by  the  husbcmd  of  the  said  Agatha  W.  McShane; 
that  the  said  auardianship  account  contains 
many  items,  such  as  amounts  paid  to  the  Ches- 
apeake &  Potomac  Telephone  Company  of  Balti- 
more Ci^,  and  other  items  consisting  of  a  single 
name  such  as  'Ridgely'  or  'sundry  expenses  $8S,' 
which  do  not  tend  to  show  that  these  disburse- 
ments were  made  for  the  education  and  main- 
tenance of  the  children,  to  which  the  guardian 
was  limited  by  law  in  the  use  of  such  funds; 
that  furthermore  no  mention  at  all  is  made  in 
such  guardianship  account  of  the  bill  which  the 
said  guardian  well  knew  was  rightfully  owing 
to  James  A.  Dunham,  the  plaintiff  in  the  above- 
entided  case. 

"(7)  That  the  defendant  Fidelity  &  Deposit 
Company  has  its  place  of  business  in  Baltimore 
city,  in  the  state  of  Maryland,  and  that  Agatha 
W.  McShane  is  a  resident  of  Centreville,  in 
Queen  Ann's  county,  Md. 

"And,  therefore,  the  plaintifE  dalms  from  the 
defendant  herein  named  the  sum  of  $466.86." 

The  condition  of  a  guardian's  bond,  as  pro- 
vided by  section  156,  article  93,  of  the  Code, 
is  that  the  guardian  shall  faithfully  account 
with  the  orphans'  court,  as  directed  by  law. 
for  the  management  of  the  property  and 
estate  of  the  infant  under  his  care,  and  shall 
also  deliver  up  the  property  agreeably  to  the 
order  o£  the  court  or  the  directions  of  law, 
and  shall  in  all  respects  perform  the  duty  of 
guardian  according  to  law.  It  Is  quite  clear 
that  any  failure  to  i)erform  any  of  the  condi- 
tions or  requirements  of  the  bond,  as  ordered 
by  the  orphans'  court,  would  render  the  bona 
liable,  and  the  bond  could  be,  at  once,  put  In 
suit  By  section  181  of  article  93  of  the  Code, 
it  is  si)eclally  provided  that  on  a  guardian's 
failure  to  account,  as  herein  directed,  his 
bond  shall  be  liable  to  be  put  in  suit  By 
section  165  of  article  93  of  the  Code  it  is  pro- 
vided: 

"Once  in  each  year,  or  oftener  if  required  by 
the  court,  a  guardian  shall  settle  an  account  o{ 
his  trust  with  the  orphans'  court,  and  the  said 
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court  shall  ascertain  at  its  discretion  the 
amount  of  the  sum  to  be  annually  expended  in 
the  maintenance  and  education  of  the  infant, 
regard  being  had  to  his  future  situatic«,  pros- 
pects and  destination ;  and  the  said  court,  if  it 
deem  it  advantageous  to  the  ward,  may  allow 
the  guardian  to  exceed  the  income  of  the  estate 
and  to  make  use  of  his  principal  and  sell  part 
of  the  same  under  its  order ;  but  no  part  of  the 
real  estate  shall  mi  account  of  such  mainte- 
nance or  education  be  diminished  without  the 
approbation  of  a  court  of  equity  as  well  as  of 
the  orphans'  court" 

[1]  WbUe  Uiere  can  be  no  doubt,  under 
both,  the  Btatnte  law  and  the  dedslonai  of 
this  court,  that  a  surety  npon  a  guardian's 
bond  would  be  liable  for  a  breach  of  any  ol 
the  conditions  of  the  bond,  yet  It  la  difficult 
to  see,  upon  the  facts  and  thre  ptate  of  the  rec- 
ord now  before  us,  upon  what  principle  or 
rule  of  law  the  surety  In  this  case  can  be 
held  liable.  The  declaration  avers  and  the 
demurrer  admits  that  the  guardian  has  ac- 
counted for  and  paid  over  all  the  funds  be- 
longing to  the  ward's  estate,  and  that  she  had 
disbursed  $1,253.66  In  excess  of  the  Income 
received  by  her  from  tbe  trustees  under  the 
wUL  It  further  states  that  a  lengthy  ac- 
count of  her  guardianship,  was  filed,  in  tbe 
orphans'  court  of  Baltimore  county,  but  no 
allowance  waa  made  on  account  of  the  plain- 
tllTs  dalm.  It  also  appears  that  on  tbe  IStU 
day  of  April,  1914,  by  an  order  of  the  or- 
phans' court  of  Baltimore  county,  the  guardi- 
an was  discharged  from  her  position  for 
failure  to  file  a  new  bond,  and  the  appellee 
company  was  discharged  from  further  lia- 
bility as  surety  on  the  bond.  The  bond  given 
In  this  case  does  not  appear  In  the  record; 
but  the  condition  of  a  guardian's  bond  provid- 
ed by  the  sftatute  does  not  require  a  guardian 
to  pay  all  bUls  Incurred  for  the  ward  out  of 
the  Income  received,  but  the  statute  requires 
that  a  guardian  sb&ll  settle  an  account  of  his 
trust  with  the  orphuns'  court,  and  that  court 
shall  ascertain  at  its  discretion  the  amount 
of  the  sum  to  be  annually  expended  in  the 
maintenance  and  education  of  the  Infant 
The  administration  of  a  guardianship  trust 
Is  to  be  carried  on  under  th'e  supervision  of 
the  orphans'  court,  and  the  money  received 
by  the  guardian  Is  to  be  expended  under  the 
direction  of  the  orphans'  court 

In  Tomlinspn  v.  Simpson,  33  Minn.  446, 
23  N.  W.  864,  the  Supreme  Court  of  tiat 
state.  In  dealing  with  the  obligation  of  a  sure- 
ty on  a  guardianship  bond,  said: 

"It  la  a  settled  rule  of  law  that  a  surety  is 
not  to  be  hdd  beyond  the  terms  of  his  contract 
The  daim  against  him  is  strictlBsimi  jaria 
Nothing  can  be  clearer,  both  up(»i  principle  and 
authority,  than  that  the  liability  of  a  surety  is 
not  to  be  extended  by  implication  beyond  the 
precise  terms  of  his  bond.  To  the  extent  and 
in  tbe  manner  pointed  out  in  his  obligation,  he 
is  bound,  and  no  further.  He  has  a  right  to 
stand  on  the  very  terms  of  his  contract/'  21 
Cyc.  115;  McKinnon  v.  McKlnnon,  81  N.  C 
201 ;  State  v.  Jones,  89  Mo.  470,  1  S.  W.  356 ; 
Frost  V.  Bedford.  127  Mo.  492,  30  &  W.  179: 
FideUty  &.  Deposit  Co.  v.  Rich,  122  Ga.  606,  60 
aKSSS. 


In  tbe  present  case,  the  guardian  appears 
not  only  to  have  settled  an  account,  under  the 
directions  of  the  orphonar  court,  but  to  have 
paid  oat  an  amount  largely  in  excess  of  the 
Income  received  by  her,  and  the  action  of  tbe 
orphans'  court  In  this  regard  remains  un- 
challenged. 

In  Baldwin  v.  State,  88  Md.  588,  43  AtL  867, 
this  court  said  that  It  does  not  necessarily 
follow  that  sureties  on  a  guardian's  bond  ore 
liable  because  the  guardian  1&  Their  respon- 
sibility must  depend  upon  the  extent  of  the 
obligation  created  by  the  terms  of  the  bcmd 
and  the  statutes,  which  can  be  read  into  It, 
and  It  was  further  said.  In  passing  upon  the 
questions  In  that  case,  that  the  guardian  is 
entitled  to  be  credited  with  all  suma  he  prop- 
erly pays  out  of  the  Income,  or  even  out  oC 
the  principal,  when  duly  allowed  by  tbe  or- 
phans' court 

Whether  the  order  of  the  (vphans'  court, 
of  March  8,  1914,  approving  the  guardian's 
account,  and  directing  the  disbursement  of 
the  Income  received  by  the  guardian,  from 
the  trustees  under  the  will,  was  a  proper  or- 
der la  not  an  open  question  on  this  appeal. 
Manifestly,  however,  parties  acting  under 
It  would  be  protected  so  long  as  It  stands 
and  remains  unreversed. 

While  for  the  reasons  stated,  we  shall  af- 
firm the  Judgment  aiqpealed  frcMn,  we  do  not 
think  tbe  appellant  should  be  precluded  from 
apj^lng  to  the  orphans'  court  to  have  tbe 
account  opened  and  restated,  so  as  he  may 
have  an  opi)ortunlty  to  have  such  relief  aa 
the  facts  and  drcumatances  of  his  case  may 
require  and  Justify. 

[2}  The  orphans'  court  would  have  authM^ 
Ity  to  correct  any  errors  In  the  account  of  the 
guardian  even  after  final  ratification,  and  to 
abrogate  and  modify  their  own  orders,  when 
necessary  to  promote  tbe  ends  of  Justice^ 
MalkuB  V.  Blchardson,  124  Md.  228,  92  AtL 
474;  French  v.  Washington  Oa,  115  Md.  310, 
80  Aa  913;  Geesey  v.  Geesey  et  aL,  94  Md. 
371,  61  AU.  36. 

The  obligation  of  the  guardian  dearly 
exists  to  pay  tot  tbe  maintenance  and  educa- 
tion of  the  ward  out  of  the  property  under 
her  control.  Kraft  v.  Wlciiey,  4  Gill  &  J. 
332,  23  Am.  Dec.  669;  A.  &  E.  Ency.  of  Law, 
vol.  16,  79. 

[3]  A  refusal  to  comply  with  this  duty 
would  constitute  a  breach  of  the  guardian- 
ship bixid,  and  the  creditor  may  resort  to  a 
suit  upon  it  Baldwin  v.  State,  89  Md.  687. 
43  Aa  857;  Raymond  v.  Sawyer,  37  Me.  406. 

[4]  It  Is  weU  setUed  that  it  Is  the  duty  of 
the  guardian  to  i>ay  all  demands  against  the 
ward,  having  regard  tp  priorities.  In  full  or  If 
the  estate  is  Insufficient  for  that  purpose, 
then  to  pay  them  pari  passu,  or  pro  rata. 
Frost  V.  Bedford,  64  Mo.  App.  351;  Exeter 
V.  Carr.  27  B.  I.  184,  61  Aa  171 ;  State  v. 
Miller,  3  GUI,  836;  Swan  v.  Dent,  2  Md.  Ch. 
111. 

For  the  reasons  stated,  the  judgment  will 
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be  affirmed,  but  witbont  prejudice  as  herein 
stated. 

Judgment  affirmed,  without  prejudice,  th* 
costs  to  be  paid  by  the  appellant. 


(133  Hd.  S8» 

HIESTON  T.  NATIONAL  CITY  BANK  OF 
CHICAGO.  (No.  U.) 

(Court  ot  Appeals  of  Maryland.    April  2, 1918.) 

1.  COBFOBATIONB  «=s»642(7>— FOBEION  OOKPO- 
B&TION— "DOINO   BtrSINXSS." 

The  bringing  of  an  action  in  Maryland  by  a 
National  Bank  engaged  in  the  banking  business 
in  Illinois  does  not  constitute  "doing  businesB" 
in  former  state  under  Code  Pub.  Civ.  Laws,  art. 
23,  fi  93,  94,  requiring  foreign  corporations 
"doing  business"  in  the  state  to  file  certificate 
•with  secretary  Of  state;  and  the  bank  is  not 
precluded  from  bringing  such  action  by  section 
94,  providing  that  failure  to  file  certificate  as 
required  by  section  93  bars  right  of  corpora- 
tion to  maintain  action  in  state  courts. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 

2.  GUABANTT  «=>90— Aotion  bt  Ci«dito»— 

EVIDENOB — AniUSaiBILITT. 

In  an  action  on  a-  guaranty  of  the  debt  of 
another,  evidence  as  to  the  cause  of  the  indebt- 
edness and  tiie  manner  in  which  it  was  incur- 
red is  irrelevant,  .where  debt,  having  been  ad- 
mitted, is  not  in  dispute. 

3.  EVIDXNOE  #=»2T1(1)— ADinBSIBUJTT— Ac- 
TIOIT  ON  GtTAllANlT — STATBMKNTS  BETWEEN 
DEBTOS  and  dUABANTOE. 

In  an  action  on  a  guaranty  of  the  debt  of 
another,  statranents  made  by  debtor  to  guaran- 
tor before  signing  of  contract  of  guaranty  are 
inadmissible  in  evidence,  the  debtor  being  no 
party  to  such  contract. 

4.  Witnesses  (»s»240(4)  —  Exakination  — 
Leadino  Qoestionb. 

Question,  "Was  that  the  moving  thing  that 
led  you  to  the  signing  of  the  agreement?"  held 
leading. 

6.  Affeat  and  Erbob  iS=3l058(2)— Habklbss 
Ebbob— Evidence. 

Court's  refusal  to  permit  witness  to  answer 
a  qnestion  as  to  her  reason  for  signing  a  guai^ 
anty,  if  error,  was  harmless,  where  she  had  al- 
rssdy  testified,  and  was  subsequently  permitted 
to  testl{r  as  to  her  motive  and  intent  In  signing 
the  guaranty. 

6.  Fbauds,  Statute  ov  ^s>108(3)— Pboxibb 
TO  Pay  Debt  or  ANorHi»— Considebation. 

Written  guaranty  to  pa^  debt  of  another 
was  good,  where  consideration  was  expressed 
in  a  letter,  although  guaranty  itself  did  not 
show  consideration.  Code  Pub.  Gen.  Laws  1904, 
art.  85,  i  38,  providing  that  consideration  for 
promise  to  answer  for  debt  of  another  need 
not  be  in  writing. 

7.  Fbauds,  Statute  or  4=9330)— PBomsE 
TO  Answeb  fob  Debt— Obioinal  Pbouise 

— FOBBEABANCB    OF   GBEDITOB. 

Forbearance  to  sue  is  a  good  consideration 
for  a  promise  to  pay  the  d^t  of  another,  al- 
though no  actual  benefit  accrues  to  promisor. 

8.  Tbial  $=>%2K1)— Requested  Instbuctionb 
—Evidence. 

Bequested  instructions,  unsnpimrted  by  the 
evidence,  are  properly  refused. 

9.  OuABANTT  «=>26(3)— Action  bt  Cbxditob 

— DUBESS— EVIDENCB— SUFFICIENOT. 

In  an  action  on  a  guaranty,  evidence  held 
sufficient  to  show  that  guarantor  did  not  sign 
guaranty  under  duress. 


10.    COUBTB    «s»18— JuBIBDIonOR  — SSBTIOE 

Within  State  on  Nonbesidbht. 

.  Where  a  nonresident  is  served  within  a  state 
in  which  she  has  been  living  off  and  on  for 
three  years,  such  service  Is  sufficient  to  give 
court  jurisdiction. 

Apx)eal  from  Baltimore  City  Ciourt;  Cbas. 
W.  Eeulsler,  Judge. 

"To  be  offldally  reported." 

Action  by  the  National  City  Bank  of  Chi- 
cago, a  corporation,  against  Grace  Hleston. 
Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

PlalntifrB  second  prayer,  referrad  to  in 
the  opinion,  is  as  follows: 

The  plaintifr.  National  City  Bank  of  Chicago, 
prays  the  court  to  instruct  the  jury  that  if 
they  shall  find  that  on  or  about  the  Gth  day  of 
January,  1914,  one  Walter  Hieston  was  in- 
debted to  the  plaintiif,  National  City  Bank  of  Chi- 
cago, in  an  amount  exceeding  $5,000,  and  that  the 
plaintiff  was  then  about  to  enforce  by  suit 
its  daims  against  the  said  Walter  Hiestoo,  and 
that  on  or  about  the  5th  day  of  January,  1914, 
the  defendant,  (}race  Hieston,  executed  the  fol- 
lowing guaranty: 

"Individual  or  Corporation.  I  hereby  request 
the  National  CSty  Bank  of  Chicago  to  give  and 
continue  to  Walter  Hieston  credit  as  he  may  de- 
sire from  time  to  time,  and  in  cMisideration  of 
all  and  any  sudi  credit  given  him  I  hereby  guar- 
antee prompt  payment  when  due  of  any  and  all 
indebtedness  now  due  or  which  may  hereafter 
become  due  from  him  to  said  bank,  howsoever 
created,  or  arising,  or  evidenced,  to  the  extent 
of  five  thousand  dollars  ($5,0(X>),  and  waive  no- 
tice qH  the  acceptance  of  this  guaranty,  and  ot 
any  and  all  indebtedness  at  any  time  covered  by 
the  same.  This  guaranty  shall  continue  until 
written  notice  from  me  of  the  discontinuance 
thereof  shall  be  received  by  said  the  National 
City  Bank  of  Chicago.  Grace  Hiestcm. 

"Chicago,  III.,  Jan'y  5,  l&M." 

And  that  upon  receipt  of  said  guaranty  the 

Slaintiff  notified  the  defendant  by  letter  -dated 
anuary  5,  1914,  that  the  plaintiff,  in  consid- 
eration of  the  aforesaid  guaranty,  agreed  that 
it  would  start'  no  suit  looking  toward  the  re- 
covery of  a  judgment  on  the  indebtedness  due 
by  the  said  Walter  Hieston  to  the  said  plalntUF 
for  a  period  of  30  days  from  the  5th  day  of 
January,  1914;  and  if  the  jury  shall  further 
find  that  the  plaintiff,  National  City  Bank  of 
Chicago,  relying  on  said  guaranty,  took  no  pro- 
ceedings looking  toward  the  recovery  of  a  judg- 
ment on  the  indebtedness  due  by  the  said  Walter 
Hieston  to  the  said  plaintlfC,  for  a  period  of 
30  days  from  the  5th  da^  of  January,  1914,  and 
that  tiie  said  Walter  Hieston,  after  the  expira- 
tion of  said  30  days,  did  not  and  has  not  at  the 
present  time  paid  his  said  indebtedness,  and 
that  said  indebtedness  exceeds  the  sum  of  $5,- 
000,  then  the  verdict  of  the  jury  must  be  in  fa- 
vor of  the  plaintiff.  National  City  Bank  of  Chi- 
cago, for  the  sum  of  $5,000,  with  interest  in  the 
discretion  of  the  jury  from  such  time  as  they 
shall  find  the  plaintiff  made  demand  upon  the 
defendant  to  pay  said  Indebtedness  to  the  ex- 
tent of  $5,000. 
(Granted.) 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATnSON,  UBNESR,  and  STOCK- 
BRIDGE,  JJ. 

Herbert  B.  Stimpeon,  of  Baltimore,  for 
appellant  L.  Vernon  Miller  and  George 
Weems  Williams,  both  of  Baltimore,  tor  ap- 
pellee. 


4S9For  othar  euw  MS  sam*  topi*  and  KBT-NUUBBB  1b  all  K«r-Nttmb«r«d  DlgMtt  and  Indaxst 
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BRISCOE,  J.  This  la  a  suit  upon  a  con- 
tract of  guaranty,  dated  the  5th  day  of  Jan- 
uary, 1914,  and  executed  In  the  city  of  Chi- 
cago, in  the  state  of  Illinois,  by  the  defend- 
ant to  the  plalntur.  The  appellant,  the  de- 
fendant below,  is  a  married  woman,  tempo- 
rarily residing  In  Baltimore  dty,  in  this 
state,  but  her  husband  is  a  citizen  and  a  resi- 
due of  the  state  of  Illinois.  Service  of  sum- 
mons was  obtained  upon  her  in  this  state, 
where  she  had  been  residing,  on  or  about  the 
period  of  three  years,  prior  to  the  institution 
of  the  suit  The  ai^lee,  the  plalntUt  below, 
is  a  nonresident  corporation,  duly  incorpo- 
rated under  the  laws  of  the  United  States, 
and  carrying  on  the  banking  business  in  the 
city  of  Chicago,  in  the  state  of  lUlnols.  The 
contract  of  guaranty,  is  attached  to  and 
made  a  part  of  the  declaration,  and  Is  as  fol- 
lows: 

"Individual  or  Corporation.  I  hereby  request 
the  National  City  Bank  of  Chicago  to  give  and 
continue  to  Walter  Eieston  credit  as  he  may 
desire  from  time  to  time,  and  in  consideration 
of  all  and  any  suchj  credit  given  him  I  hereby 
guarantee  prompt  payment  when  due  of  any 
and  all  indebtedness  now  dne  or  which  may 
hereafter  become  due  fnxn  him  to  said  bank, 
howsoever  created,  or  arising,  or  evidenced,  to 
the  extent  of  five  thousand  dollars  (^,000),  and 
waive  notice  of  the  acceptance  of  this  guaranty, 
and  of  any  and  all  inaebtedneas  at  any  time 
covered  by  the  samio.  This  guaranty  shall  con- 
tinue until  written  notice  from  me  of  the  dis- 
continuance thereof  shall  be  received  by  said 
the  National  CMty  Bank  of  Chicago. 

"[Signed]    Grace  Hieston. 

"Chicago,  111.,  Jan'y  B,  1914." 

The  declaration  contains  three  counts  In 
assumpsit,  and  a  fourth  coant  declaring  upon 
the  guaranty.  This  count  avers,  in  sub- 
stance, that  Walter  Hieston,  the  husband  of 
the  defendant,  was  Indebted  to  the  plaintUT 
in  a  large  amount,  exceeding  ${^,000,  and  the 
plaintiff  was  then  about  to  enforce  by  salt 
Its  claim  against  him,  and  thereupon  the  de- 
fendant executed  the  guaranty  set  out  and 
stated  in  the  declaration.  It  further  avers 
that  upon  receipt  of  the  guaranty  the  plain- 
tiff notified  the  defendant  by  letter  dated 
January  5,  1914,  which  letter  was  duly  re- 
ceived by  the  defendant,  that  the  plaintiff  in 
consideration  of  the  guaranty  agreed  that  it 
would  start  no  suit,  looking  toward  the  re- 
covery of  a  judgment  on  the  indebtedness  due 
by  the  husband  to  the  plaintiff,  for  a  period 
of  30  days,  from  the  5th  day  of  January, 
1914,  that  the  husband  had  not  paid  the 
whole  or  any  part  of  the  debt  due  by  him,  at 
the  time  of  the  execution  of  the  guaranty, 
and  that  the  debt,  exclusive  of  interest,  large- 
ly exceeds  the  sum  of  $6,000.  And  that  the 
plaintiff  has  notified  the  defendant  of  this 
fact,  and  has  demanded  the  payment  by  her, 
but  she  has  failed  and  'refused  to  pay  the 
same,  in  accordance  with  the  guaranty.  At 
the  trial  of  the  case,  In  the  Baltimore  dty 
court,  the  defendant  reserved  four  bills  of 
exertions,  to  the  rulings  of  the  court  upon 
the  evidence  and  prayers.  There  were  also 
other  mlinga  of  the  court,  upon  the  pleadings 


and  upon  a  motion  to  postpone  or  to  discon- 
tinue the  case;  but,  as  we  find  no  reversible 
error  in  the  last-named  rulings,  we  will  first 
consider  the  controlling  questions  which  are 
presented  l^  the  record,  in  their  regular 
order. 

[1]  The  first  exception  presents  the  ruling 
of  the  court,  in  refusing  the  defendant's  mo- 
tion to  postpone  the  case,  upon  the  ground, 
that  the  plaintiff  bank  could  not  maintain 
this  action  because  it  had  not  filed  with  the 
secretary  of  state,  prior  to  the  trial,  the  cer- 
tlflcate  required  by  article  23,  {{  93,  94,  of  the 
Code.  The  answer  to  this  contention  is  very 
obvious,  and  that  Is  the  bringing  of  a  suit  by 
a  National  Bank  in  our  state  courts  cannot 
be  held  to  be  "doing  business  herein,"  and 
that  article  23,  {{  93, 94,  has  no  application  to 
a  case  of  this  kind.  There  was  no  error  in 
overruling  and  refusing  the  defendant's  mo- 
tion, set  out  in  this  exception. 

The  second,  third,  and  fourth  bills  of  excei>- 
tion  contain  the  rulings  upon  evidence.  The 
second  and  third  exceptions  embrace  the  rul- 
ing of  the  court  in  sustaining  objections  to 
the  following  questions  asked  the  witness 
Walter  Hieston,  in  the  course  of  the  trial: 

"Q.  What  was  the  immediate  caose  of  your 
getting  indebted  to  the  bank?  Q.  What  did 
you  say  to  Mrs.  Hieston,  in  reference  to  her 
signing  this  (meaning  the  guaranty)  ?" 

[2]  The  debt  due  by  the  husband  to  the 
bank,  it  will  be  observed,  was  admitted  and 
not  In  dispute.  The  cause  of  the  Indebtedness 
and  the  manner  In  which  it  was  Incurred 
were  dearly  irrelevant  to  the  Issues  in  the 
case. 

[3]  Statements  made  by  the  husband,  who 
was  not  a  party  to  the  contract  of  guaranty, 
to  the  defenxlant,  before  she  signed  the  guar- 
anty, were  inadmissible,  and  properly  exdud- 
ed  by  the  court. 

[4,  (]  There  was  no  error  In  the  ruling  set 
out  in  the  fourth  exception.  The  que8tl<»>, 
"Was  that  the  moving  thing  that  led  you  to 
the  signing  of  the  agreement?"  propounded  to 
the  witness,  the  defendant  in  the  case,  was 
not  only  leading,  but  she  had  testified  fully 
as  to  her  reason  for  signing  the  guaranty, 
and  was  permitted  to  rei>eat  in  her  subse- 
quent examination  her  motive  and  Intent  In 
executing  the  guaranty.  She  could  not  there- 
fore have  been  injured  by  the  ruling.  In 
sustaining  the  objection,  in  this  exception. 

This  brings  ns  to  the  rulings  upon  the 
prayers.  The  court  below  granted  the  plain- 
tiffs second  prayer,  but  refused  all  the  oth- 
er prayers  presented,  on  behalf  of  both  the 
plaintiff  and  defendant.  In  the  case. 

The  plaintiff's  second  prayer.  It  will  be 
seen  (the  reporter  wiU  set  out  this  prayer. 
In  his  report  of  the  case),  not  only  stated  the 
cause  of  action  as  set  out  In  the  fourth  count 
of  the  declaration,  but  all  of  the  necessary 
facts.  If  found  by  the  jury,  to  permit  a  recov- 
ery In  thecasa 

The  testimony  In  the  case,  upon  the  main 
tacts,  was  practically  undiluted.    The  la- 
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dd>teclite8a  of  tbe  huaband  at  tbe  defendant 
to  the  plalntur,  tbe  guaranty  of  tiie  defend- 
ant to  pay  a  portion  of  this  debt,  and  the  fail- 
ure of  the  defendant  to  pay  the  debt  as  goar- 
anteed,  are  admitted,  and  are  also  clearly  es- 
tablished by  the  evidence 

[t]  While  the  consideration  for  the  guar- 
anty Is  not  set  forth  In  the  guaranty  Itself, 
it  Is  sufficiently  shown  by  the  other  testimony 
in  the  case  to  answer  the  requirements  of  the 
statute. 

By  section  38  of  article  35  of  the  Code  of 
Public  General  Laws,  It  Is  provided: 

"Where  an  action,  suit  or  •  *  •  proceed- 
ing is  brought  for  tne  purpose  of  charging  any 
person  on  a  special  promise  to  be  answerable  for 
the  debt,  default  or  miscarriage  of  another  per- 
aoD,  it  shall  not  be  necessary  to  show  that  the 
consideration  for  such  pr(Hnise  la  in  writing." 

The  guaranty,  however,  np<m  which  the  ac- 
tion In  this  case  is  brought  Is  In  writing  and 
signed  by  the  party  to  be  charged  therewith, 
and  the  consideration  therefor  Is  set  out  In 
a  letter  by  the  bank,  which  was  given  to  the 
defendant  simultaneously  with  the  execution 
of  the  guaranty.  The  letter  is  as  follows: 
"Chicago,  January  5,  1914. 

"Mrs.  Grace  Hieston,  325  Bdden  AvennS, 
Qiicago— Dear  Madam:  In  consideration  of  re- 
ceipt of  your  guaran^,  $5,000.00l  guaranteeing 
the  indebtedness  owing  by  Waltisr  Hieston  to 
this  bank,  we  hereby  agree  that  we  will  start  no 
suit  lookiug  toward  the  recovery  of  a  Judgment 
on  such  indebtedness  for  a  period  of  thirty  days 
from  the  date  of  this  letter. 

"Very  truly  yoors,      W.  T.  Perkins, 
"BBW  Assistant  Caabier." 

[7]  The  law  is  well  settled  In  this  state  by 
a  long  line  of  authorities  that  the  forbear- 
ance to  institute  legal  proceedings  is  a  good 
consideration  for  a  promise  by  a  third  person 
to  pay  the  debt  of  another,  even  though  no  ac- 
tual benefit  accrue  to  the  party  undertaking. 
Thomas  v.  Delphy,  33  Md.  373;  Bmerlck  v. 
Coakley,  35  Md.  188 ;  Bowen  v.  Tipton,,  M 
Ud.  275,  1  AU.  861. 

The  plaintiff's  second  prayer,  we  thlnlc,  cor- 
rectly stated  the  propositions  of  law  applica- 
ble to  the  case,  and  was  properly  granted. 

As  the  demurrer  to  the  fourth  count  of  the 
declaration  presents  the  same  questions  as 
were  raised  by  the  ruling  on  the  second  pray- 
er, it  was  properly  sustained,  for  the  reasons 
we  have  stated  in  passing  on  this  prayer. 

The  defendant's  first  and  second  prayers 
were  demurrers  to  the  evidence,  and  were 
properly  rejected. 

[I]  The  defendant's  third,  fourth,  fifth, 
and  sixth  prayers  sought  to  submit  proposi- 
tions not  supported  by  the  testimony,  and 
could  not  have  been  granted,  for  the  reasons 
stated,  in  passing  upon  the  plaintiff's  second 
pray». 

The  defendant's  seventh  and  eighth  pray- 
ers were  based  upon  the  theory  tliat  the 
guaranty  had  been  obtained  from  the  defend- 
ant by  duress  and  by  threats  of  criminal 
charges  against  her  husband. 


[•]  We  find  no  evidence  In  O^  record  tend- 
ing to  support  the  propositious  sought  to  be 
submitted  to  the  Jury  by  these  prayers.  On 
the  contrary,  the  defendant  testified  that  she 
signed  tlie  paper  of  her  own  free  wlU.  The 
undisputed  evidence  shows  that  she  executed 
the  guaranty  while  acting  under  the  advice 
of  counsel.  Senator  Mason,  of  the  Illinois  bar, 
and  that  she  fully  understood  the  purport 
of  the  undertaking  and  the  extent  of  her  lia- 
bility thereunder.  The  seventh  and  eighth 
prayers  were  properly  refused. 

[1(]  As  to  the  question  of  Jurisdiction  rais- 
ed by  the  plaintifTa  demurrer  to  the  defend- 
ant's two  pleas  in  abatement,  we  need  only 
say,  that  is  clear,  under  the  tacts  of  this 
case,  tliat  the  Baltimore  city  court  had  ju- 
risdiction to  hear  and  determine  the  case. 

It  appears  tram  the  record  that  service  of 
process  was  not  only  made  upon  the  defend- 
ant while  within  the  state;  but,  according  to 
her  own  testimony,  she  had  been  absent  from 
the  state  of  Illinois  and  had  been  living  in  a 
furnished  apartment,  in  the  dty  of  Balti- 
more, in  this  state,  "off  and  <»  tor  three 
years."  In  11  Cyc.  668,  the  general  rule  upon 
this  subject,  under  the  title  of  "actkms 
against  nonresidents,"  is  thus  stated: 

"But  if  a  defendant,  who  is  a  nonresident, 
is  found  within  the  state,  and  service  of  pro- 
cess is  there  made  upon  him,  Jorisdiction  wUl 
thereby  be  acquired." 

The  policy  of  the  law  here  announced  in 
this  (Aiaracter  of  case  is  not  only  supported 
by  anthoritieB  in  other  states,  but  by  the  de- 
cisions of  the  courts  of  this  state.  Mullen  v. 
Sanborn,  79  Md.  364,  29  Atl.  622,  25  L.  IL  A. 
721,  47  Am.  St  Rep.  421;  Mason  ▼.  Union 
MUls  Co.,  81  Mid.  446,  32  AU.  311,  29  L.  B.  A. 
273,  48  Am.  Rep.  524 ;  UnviUe  v.  Haddoi  & 
Co.,  88  Md.  tS»i,  41  Atl.  1097,  43  U  R.  A.  222; 
Hodgson  V.  BIdg.  Association,  91  Md.  439,  46 
Atl.  971;  McSherry  v.  McSherry,  113  Md.  400, 
77  Aa  663,  140  Am.  St.  Rep.  428;  Hagers- 
town  V.  Gates,  117  Md.  348,  83  AU.  670. 

Finding  no  error  in  the  rulings  of  the 
court  below,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costSw 

(Ul  Md.  5E»> 
BROWN  et  al.  T.  HOBBS,  Sheriff.  «t  aL 
(No.  60.) 

(Court  of  Appeals  of  Maryland.    April  8,  1918.) 

1.  Deilds  ®=>126— OoNDrnoNAL  Pee. 

Language  of  deed  "to  have  and  to  hold  the 
above-described  property  unto  him,  •  •  •  his 
heirs  and  assigns,  forever  in  fee  simple  npon 
condition,"  etc,  if  condition  was  valid^  held  to 
convey  property  to  grantee  in  fee  simple  sub- 
ject to  condition  that  upon  conveyance  contrary 
to  terms  grantors  and  their  heirs  would  have 
right  to  re-enter  and  terminate  estate. 

2.  Dexds  «=3l4&— Oonwtion— Bkstbaint  of 
Alienation. 

Where  under  terms  of  deed  property  might 
descend  to  heirs  of  grantee  who  do  not  bear  his 
name,  condition  attempting  to  restrict  right  (rf 
grantee  and  his  heirs  to  devise  or  convey  to  per- 
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aona  named  Brows,  not  being  limited  in  time 
and  not  bdng  ccmfined  to  grantee,  was  repug- 
nant to  fee  conveyed  to  grantee  and  void. 
3.  Deeds  $=s>lSl— Oordition— REsrsAiifT  or 
Aukrahon— EmoT  of  Invauditt. 
Where  ooodition  was  repugnant  to  fee  con- 
veyed to  grantee,  grantee  took  afijolute  fee  and 
property  was  subject  to  be  8<dd  under  fi.  fa.  in 
suit  against  Iiim. 

Appeal' from  Circuit  Court,  Hoiward  Coon- 
tj,  in  Kqulty;  Wm.  Henry  Forsytlie^  Jr., 
Judge. 

"To  be  officially  reported." 

Bill  by  WUllam  Howard  Brown  and  an- 
otber  against  James  L.  HobbsK  Sheriff  of 
Howard  County,  and  another.  Decree  for 
defendants,  and  plaintiffs  appeaL    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
OOB,  THOMAS,  FA'mSOW,  U±UN1!>K, 
STUUKBUlDUli:,    and    OUMHTABM!),    JJ. 

Isaac  Lobe  Straus,  of  Baltimore  (Benben 
D.  Bogers,  of  Elllcott  City,  on  tbe  brief), 
for  appellants.  Richard  S.  Culbreth,  of 
Baltimore  (Joseph  L.  Donovan,  of  Elllcott 
City,  on  the  brief),  for  appellees. 

THOMAS,  J.  On  the  18th  of  March, 
1004,  Henry  O.  Davis  and  Thomas  B.  Davis, 
of  West  Virginia,  in  consideration  "of  the 
sum  of  $1  and  other  good  and  valuable  con- 
siderations," conveyed  to  William  H. 
Brown,  of  Howard  county,  Md.,  a  farm,  in 
that  county  containing  about  170  acres  of 
land.    The  deed  recites: 

"Whereas,  the  farm  and  property  hereinafter 
convoyed  was  the  liome  place  and  residence  of 
Sarah  6.  Brown,  deceased,  the  grandmother 
of  the  grantors  in  this  deed  mentioned,  and  was 
b^  the  said  Sarah  O.  Brown  conveyed  to  John 
S.  Brown,  deceased,  the  unde  of  the  said  gran- 
tors, and  has  ever  since  been  owned  and  oc- 
cupied by  a  descendant  of  Sarah  O.  Brown; 
And  whereas,  it  is  the  desire  and  purpose  of 
the  grantors  herein  mentioned  that  the  said 
farm  and  property  shall  remain  in  the  Brown 
name,  within  the  line  of  consanguinity  or  blood 
rdatlon  to  the  said  grantors. 

"And  whereas,  William  Howard  Brown,  the 
grantee  herein  mentioned,  is  a  grandson  of  the 
said  Sarah  Q.  Brown,  deceased." 

The  grant  is  to  William  H.  Brown,  and 
the  habendum  clause  is  as  follows: 

"To  have  and  to  hold  the  above-described  prop- 
erty unto  him,  tibe  said  William  H.  Brown,  his 
heirs  and  assigns,  forever  in  fee  simple,  upon 
condition,  however,  that  the  said  William  H. 
Brown,  his  heirs  and  assigns,  shall  not  devise  or 
convey  the  said  property  to  any  one  other  than 
some  person  or  persons  by  the  name  of  Brown, 
within  the  line  of  consanguinity  or  blood  rela- 
tion to  the  said  Henry  G.  Davis,  or  Thomas  B. 
Davis,  upon  further  condition  and  subject  to 
the  provision,  that  if  the  said  William  E. 
Brown,  his  heirs  or  assigns,  shall  undertalce  to 
convey  or  devise  the  said  property  to  any  per- 
son or  persons  other  than  someone  by  the  name 
of  Brown  within  the  line  of  consanguinity  or 
blood  relationship  to  the  said  grantors,  tlie  said 
Henry  G.  Davis  or  Thomas  B.  Davis,  their  heirs 
or  assigns,  shall  have  the  riglit  to  re-enter  upon 
the  sail)  property,  and  the  said  property  shall 
thereupon  revert  to  the  said  Henry  G.  Davis 
and  Thomas  B.  Davis,  their  heirs  and  assigns." 

The  deed  also  contains  the  following  cove- 
nant: 


"The  said  WUllam  H.  Brown  does  hereby 
covenant  and  agree  for  himself,  his  heirs  and 
assigns,  that  he  will  not  devise  or  convey  the 
aforesaid  property  to  any  one,  other  than  some 
person  or  persons  of  his  name  within  the  line 
of  consanguinity  or  blood  relation  to  Uie  said 
grantor." 

On  the  18th  of  May.  1917,  WiUiam  How- 
ard Brown,  the  grantee  In  said  deed,  and 
John  T.  Davis,  one  of  the  heirs  at  law  of 
Etenry  O.  Davis,  deceased,  and  also  one  of 
the  heirs  at  law  of  Thomas  B^  Davis,  de- 
ceased, filed  a  bUl  of  complaint  In  the  cir- 
cuit coott  for  Howard  county  against  James 
It.  Hobbs,  the  sheriff  of  Howard  county,  and 
the  F.  S.  Boyster  Guano  Company,  a  body 
corporate.  In  which  they  allege  that  by  vlr- 
tue  of  a  writ  of  fieri  facias  Issued  ont  of 
the  circuit  court  for  Howard  county  at  the 
suit  of  F.  S.  Boyster  Guano  Company 
"against  the  goods,  chattels,  lands,  and  ten- 
emfflits  of  William  Howard  Brown"  James 
li.  Hobbs,  the  sheriff  of  Howard  comity,  had 
"seized  and  taken  in  execution  all  the  es- 
tate, right,  title,  interest,  property,  claim, 
and  demand  in  law  and  in  equity"  of  the 
said  William  Howard  Brown  In  and  to  the 
farm  conveyed  to  him  by  the  deed  referred 
to,  and  bad  advertised  said  property  for 
sale.  The  bUl  further  alleges  that  a  sale 
of  the  property  by  the  sheriff  under  the 
writ  mentioned  wotdd  be  in  violation  of  the 
deed  referred  to,  and  prays  for  an  lnjunc> 
tlon  restraining  such  sal&  A  preliminary 
Injunction  was  granted  as  prayed.  There- 
after the  F.  S.  Boyster  Guano  Company  ap- 
peared and  filed  a  demurrer  to  the  bill  of 
complaint,  and  on  the  26th  of  October,  ldl7, 
the  court  t>elow  passed  the  order  from  wblcli 
this  appeal  was  taken,  sustaining  the  de- 
murrer, dissolving  the  preliminary  Injuno 
tlon,  and  dismissing  the  bill. 

The  lower  court  held  that  the  deed  con^ 
veyed  a  fee-simple  estate,  with  a  condition 
annexed  "that  the  grantee  shall  not  convey 
or  devise  the  estate  except  to  a  particular 
class,"  and  that  the  attempted  restriction 
upon  the  power  of  the  grantee  to  alienate 
the  property  was  repugnant  to  the  estate 
conveyed  and  void. 

The  contention  of  the  appellants  Is  that 
the  language  and  provisions  of  the  [deed 
show  that  the  grantors  did  not  intend  to 
convey  an  absolute  fee-simple  estate  to  the 
grantee,  and  that  the  effect  of  the  convey- 
ance was  to  vest  in  the  grantee  "only  a 
qualified,  determinable,  or  base  fee."  They 
rely  upon  cases  like  the  cases  of  Reed  v. 
Stouffer,  66  Md.  236,  and  Kelso  v.  Stigar,  75 
Md.  376,  24  AtL  18,  where  the  property  was 
conveyed  to  the  grantees  for  the  specific 
puri>oses  mentioned  In  the  deeds,  and  where 
the  court  held  that,  when  It  ceased  to  be 
used  for  such  purposes,  it  reverted  to  the 
grantor  and  his  heirs.  While  some  writers 
speak  of  determinable  fees  as  including  fees 
upon  condition,  we  think  this  argument  ot 
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tbe  ai>ptilant8,  strictly  speaking,  loses  slgbt 
of  tlie  technical  distiactlon  between  a  "con- 
dition" and  what  Is  epoik^n  of  In  the  text- 
books  as  a  "limitation."  Mr.  Venable^  In 
his  Syllabus  (1st  Bd.)  p.  117,  says: 

"The  term  limitation'  ordinarily  means  the 
conveyance  of  an  estate,  or  the  language  which 
defines  the  character  of  the  estate  conveyed. 
*  *  *  But  In  a  leas  usual  sense  a  limitation' 
is  an  estate  which  extends  to  some  certain  or 
uncertain  event;  e.  g.,  an  estate  to  A.  until  she 
marries;  an  estate  to  B.  and  his  heirs  so  long 
as  he,  or  they,  continue  to  dwell  on  the  prem- 
ises. Limitations  therefore  include  all  estates 
for  a  term  of  years,  titeir  duration  being  fixed, 
determinable  (base  or  qualified)  fees,  and  that 
dass  of  life  estates  which  are  to  endure  until 
the  happening  of  some  event,  but  may  endure 
for  a  me;  e.  g.,  an  estate  during  widowhood. 
A  limitatian  marks  the  period  oi  the  estate's 
duration  by  some  certain  or  uncertain  event. 
It  is  created  by  such  words  as  'until,'  'as  long 
as,'  'during,'  'whilst,'  etc.  In  the  case  of  a  lim- 
itation the  estate  runs  out  Its  existence  to  a 
predetermined  boundary.  A  condition  desig- 
nates some  event  which  may  cut  short  the  estate 
before  it  reaches  its  termination.  It  is  created 
by  sndi  words  as  'on  condition'  "provided,'  'so 
that,'  etc  The  happening  of  the  event  does  not 
constitute  th^  liinit,  or  boundary,  of  the  estate, 
but  it  is  In  derogation  of  the  estate  and  termi- 
nates it  before  it  reaches  its  regular  expiration 
or  predetermined  end." 

In  1  Preston  on  Estates,  star  page  442,  the 
learned  anther,  speaking  of  determinable 
fees,  says: 

"The  grantee  has  an  estate  which  may  con- 
tinue forever,  though  there  is  a  contingency 
which,  when  it  happens,  will  determine  the  es- 
tate. This  contingency  cannot  with  propriety 
be  called  a  condition;  It  is  a  part  of  the  limita- 
tion ;  and  the  estate  may  be  termed  a  fee. 
Flowden  uses  the  phrase,  'a  fee  simple  detei^ 
minablei.' " 

See,  also,  Artbnr  ▼.  Cole,  58  Md.  100,  40 
Am.  Rep.  409;  2  Blackstone,  star  page  150; 
4  Krait  (14th  Ed.)  star  page  126. 

[II  Tbe  language  of  the  deed  In  question  is: 

"To  have  and  to  hold  the  above-described 
property  unto  bim,  the  said  William  H.  Brown, 
nis  heirs  and  assigns,  forever  in  fee  simple^  up- 
on conditicHi,  however,"  etc. 

If  the  condition  Is  valid,  the  effect  of  this 
language  would  be  to  convey  the  property 
to  tbe  grantee  In  fee  simple,  upon  condition 
that  he  and  his  heirs  shall  not  convey  or 
devise  it  except  as  therein  provided,  and 
upon  a  conveyance  or  devise  of  the  proper- 
ty by  the  grantee  or  his  betrs  contrary  to 
tbe  terms  of  the  deed  the  grantors  and 
their  heirs  would  have  the  right  to  re-enter 
and  terminate  the  estate  of  the  grantee.  2 
BlaCkstone,  supra;   4  Kent  (14th  Ed.)  supra. 

[2]  The  real  question  therefore  In  this  case 
Is:  Is  the  attempted  restriction  upon  the 
alienation  of  the  property  by  tbe  grantee  and 
his  heirs  void?  It  is  said  in  1  Prestcm  on 
Estates,  star  page  477: 

"Although  as  a  general  proposition  it  be  tme 
that  a  tenant  In  fee  has  an  unlimited  power  of 
alienation,  and  cannot  be  restrained  by  cona- 
tion, yet  every  restriction  of  this  power,  an- 
nexed to  the  creati<»,  or  to  the  transfer  of  an 
estate  in  fee,  would  not  be  absolutely  void." 


And  in  4  Kent,  star  page  181,  it  is  said: 
"Conditions  are  not  sustained  when  they  are 
repuniant  to  the  nature  of  the  estate  granted, 
or  Infringe  upon  the  essential  enjoyment  and  in- 
dependent rights  of  property,  and  tend  mani- 
festly to  public  inconvenience.  A  condition  an- 
nexed to  a  conveyance  in  fee,  or  by  devise,  that 
the  purchaser  or  devisee  should  not  alien,  is 
nnlawful  and  void.  The  restraint  is  admitted 
in  leases  for  life  or  years,  but  is  incompatible 
with  the  absolute  right  appertaining  to  an  es- 
tate In  tail  or  in  fee.  •  *  •  If,  however,  a 
restraint  upon  alienation  be  confined  to  an  in- 
dividual named,  to  whom  the  grant  is  not  to  be 
made,  it  is  said  by  ven  high  authority  to  be  a 
valid  condition.  But  this  case  falls  within  the 
general  principle,  and  it  may  be  very  question- 
able whether  such  a  condition  would  be  good  at 
this  day." 

la  2  Blackstone,  star  pages  156,  157,  we 
find  the  statement: 

"These  express  conditimis.  If  they  are  impos- 
sible at  the  time  of  their  creation,  or  afterwards 
become  impossible  by  the  act  of  God,  or  the  act 
of  the  feoSer  himself,  or  if  they  be  contrary  to 
law,  or  repugnant  to  the  nature  of  the  estate, 
are  void.  In  many  of  which  eases,  if  they  be 
conditions  subsequent,  that  is,  to  be  performed 
after  tbe  estate  is  vested,  the  estate  shall  be- 
come absolute  in  the  tenant  •  •  •  For  he 
hath  by  the  grant  the  estate  vested  in  him, 
which  shall  not  be  defeated  afterwards  by  a 
condition  either  impossible,  illegal,  or  repug- 
nant" 

The  learned  authors  referred  to  cite  cases 
In  which  slight  restrictions  upon  the  power 
to  alienate  fee-simple  estates  have  been  up- 
held. But  the  role  in  this  state  forbidding 
such  restrictions  has  been  strictly  applied. 
In  tbe  case  of  Clark  v.  Clark,  99  Md.  356, 
58  AtL  24,  the  provision  of  the  will  was  as 
follows: 

"It  is  my  wUl  and  direction  that  my  property 
hereby  given  to  my  said  children  shall  not  be 
sold  for  the  purpose  of  division  of  poroceeds  of 
sale  among  them  until  the  end  of  ten  years 
from  tbe  time  of  my  death,  unless  all  of  my  said 
children  agree  that  such  sale  and  division  shall 
be  made  between  them  before  that  time,  and  in 
case  all  of  them  do  thus  agree  in  writing  to 
make  such  sale  or  division  of  my  property  be- 
fore said  period  of  ten  years,  then  I  do  author- 
ize them  to  make  said  sale  or  partition  of  my 
Property,  so  that  each  one  may  receive  his  or 
er  share,  I  express  the  wish  that  my  diildren 
■hall  cimtinae  to  live  together  as  they  now  do, 
and  use  the  income  of  my  proper^  for  their 
support  until  the  expiration  of  said  ten  years 
from  my  death." 

In  reference  to  this  clause  of  tbe  will  the 
court  said: 

"This  provlBi<m'Of  the  will,  if  effective,  would 
practically  amount  to  a  restraint  for  ten  years 
of  all  alienation  by  any  child  of  its  share  of  (he 
estate.  We  have  no  difficulty  in  arriving  at  the 
conclusion  that  this  attempted  interposition  of 
restricti<nis  upon  the  method  of  alienation  and 
enjoyment  of  the  absolute  estate  given  to  the 
testatrix's  children  was  contrary  to  the  policy 
of  the  law,  and  therefore  inoperative  and  void. 
Tbe  authorities  agree  that  conditions  or  limita- 
tions in  restraint  of  alienation  or  essential  en- 
joyment of  an  estate  in  fee  cannot  be  validly 
annexed  to  the  deed  or  devise  by  which  the  es- 
tate is  created,  because  they  are  repugnant  to 
the  inherent  nature  and  qualities  of  the  estate 
granted  and  tend  to  public  inconvenience." 

In  that  case,  and  the  late  case  of  Gischell 
T.  Balinuu,  repicnted  in  131  Md.  260,  101  Atl. 
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686,  tbe  Maryland  cases  and  many  otben 
upon  tbe  subject  are  dted. 

Under  tbe  terms  of  the  deed  In  question, 
the  property  may  descend  to  heirs  of  the 
grantee  who  do  not  bear  his  name,  while 
the  condition  attempts  to  restrict  bis  right, 
amd  the  right  of  Ms  heirs,  to  devise  or  con- 
vey the  property  to  persons  named  Brown 
who  are  "of  blood  relation  to"  the  said 
grantors.  As  this  restriction  is  not  limited 
as  to  time,  and  is  not  confined  to  the  gran- 
tee, It  is  apparent  that  It  may  result  in  lim- 
iting the  power  of  bis  heir  or  heirs  to  sell 
or  devise  the  property  to  a  single  person,  or 
deprive  them  of  that  power  altogether.  Up- 
on the  authorities  dted  it  is  clear  that  the 
condition  of  the  deed  mnst  therefore  be  held 
void  because  repugnant  to  the  tee  omveyed  to 
the  grantee,  and  it  is  not  neceesaiy  in  tliis 
case  to  refer  to  or  discuss  the  numerous 
cases  dealing  with  what  should  be  regarded 
as  reasonable  and  valid  restrictions  upon  the 
power  of  alienation. 

The  case  of  In  re  Macleay,  L.  R.  20  Eq. 
186,  relied  on  by  coonsel  &>r  the  appellants, 
is  totally  unlike  the  case  at  bar  and  the  cor-' 
rectneas  of  that  decision  has  been  seriously 
questioned  in  the  later  case  of  In  re  Bosber, 
L.  B.  26  Ch.  D.  801. 

[S]  The  condition  being  void  for  the  rea- 
sons stated,  William  Howard  Browm,  the 
grantee,  took  an  absolute  fee  (Starr  v.  Starr 
M.  P.  Church,  112  Md.  171,  76  Att.  686),  and 
the  property  Is  subject  to  be  sold  under  a 
fieri  facias  (Warner  v.  Bice,  66  Md.  440,  8 
Atl.  84;  Baker  v.  Kdser,  76  Md.  832,  23  AtL 
7SS). 

In  the  view  we  have  taken  of  the  case,  it 
is  not  necessary  to  discuss  the  further  ques- 
tloa  presented  by  the  brief  of  the  appellees 
in  regard  to  the  Jurisdiction  of  a  court  of 
equity  to  grant  the  relief. 

Decree  afOrmed,  with  costs. 


(132  Md.  EOt) 

McOBAW   V.  UNION  TBUST  &  DEPOSIT 
CO.  et  al.    (No.  88.) 

(Court  of  Appeals  of  Maryland.    April  8,  101&) 

1.  JxmoKKNT   «=>886  —  A8Sioin[ENT— Satis- 
faction. 

Where  plaintifl  judgment  debtor  permitted 
&,  through  whom  judgment  was  paid  with  plain- 
tiff's  money,  to  have  judgment  assigned  to  usp 
of  S.,  plaintiff  waived  right  to  have  judgment 
cancded  as  against  defendant,  to  whom  S.  as- 
signed it  as  additional  collateral  for  an  indebt- 
ednesB ;  defendant  having  no  Imowledge  of  pay- 
ment 

2.  JxrnGVKNT    9=»841— Assionhknt— Oonbid- 

EBATION. 

Existence  of  debt  was  sufficient  consido*- 
tion  for  assignment  of  Judgment  as  additional 
c(dlateral. 

Appeal  from  Gircait  Court,  Garrett  Coun- 
ty ;  Bobert  R.  Henderson,  Judge. 
"To  be  officially  reported." 
Bill  by  John  T.  McOraw  against  the  Union 


Trust  &  Deposit  Company  and  others.  Ftmc 
an  order  dissolving  an  injunction,  whldi  toA 
been  previously  granted,  and  dlBrnlsring  the 
plaintilTs  bill  of  complaint,  with  costs,  plain- 
tiff appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
OOE,  THOMAS,  PATTISON,  UBNEB, 
STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Rennlnger  &  Offutt,  of  Oakland,  and  W. 
H.  Wolfe,  of  Parkersburg,  Va.,  for  appellant 
Fred  A.  Thayer  and  Edward  H.  Sincell,  both 
of  Oakland,  for  appellees. 

BRIS(30E,  J.  This  is  an  appeal  from  an 
order  of  the  drcuit  court  for  Garrett  county, 
dissolving  an  Injunction  wliich  had  been  pre- 
viously granted  and  dismissing  the  plalntlfTs 
bill  of  complaint,  with  costs.  The  plaintiff  is 
a  nonresident  of  the  state,  and  a  resident 
of  the  state  of  West  Virginia.  The  defend- 
ants the  Union  Trust  &  Deposit  Company,  a 
corporation,  J.  N.  Ciainden,  S.  D.  Camden, 
and  Annie  T.  Spilman,  trustees^  under  the 
last  will  of  J.  N.  Camden,  deceased,  and 
Howard  W.  Showalter,  are  nonrealdenbB  of 
the  state,  and  reside  in  the  state  of  West 
Virginia.  The  First  National  Bank  of  Oak- 
land and  Bert  C.  Scott,  the  sheriff  of  Gar- 
rett county,  the  other  defendants  In  the  case, 
are  residents  of  the  state^  and  reside  in  Gar- 
rett county,  Md. 

The  object  of  the  proceeding,  as  wHl  be 
seen  by  the  prayer  of  the  bill,  is  to  restrain 
and  enjoin  the  execution  and  collection  of  a 
Judgment  held  by  the  First  National  Bank 
of  Oakland  against  the  plaintiff,  John  T. 
McGraw,  and  to  strike  out  the  Judgment  and 
the  use  to  which  the  Judgment  had  been  en- 
tered, and  to  enter  the  Judgment  "Satisfied 
in  full."  The  facts  of  the  case,  and  the  ba- 
sis of  the  suit,  appear  to  be  these:  On  the 
28th  of  May,  1914,  a  nonresident  attachment 
was  issued  out  of  the  drcuit  court  for  Gar- 
rett county  upon  the  record  of  a  Judgment  ob- 
tained by  the  Union  Trust  &  Deposit  Com- 
pany and  others  against  John  T.  McGraw. 
In  the  drcuit  court  of  Wood  county,  W.  Va., 
and  the  sheriff  attadted  certain  property  of 
the  defendant  in  Garrett  county.  Subse- 
quently a  Judgment  in  the  short  note  case 
was  obtained  In  favor  of  the  plaintiff  against 
the  defendant  for  the  sum  of  $6,110.32,  and  a 
Judgment  of  condemnation  for  the  property 
attached  in  the  attadiment  case.  On  De- 
cember 22,  1914,  an  execution  was  issued  to 
enforce  the  collection  of  the  Judgment  by  a 
sale  of  the  property,  and  the  property  was 
advertised  fi>r  sale.  On  .Tanuary  18.  1916. 
the  sheriff  made  the  following  return  upon 
the  execution: 

"After  making  the  levy  and.  advertising  aa  per 
schedule  hereto  annexed,  the  within  ezecution 
and  costs  were  paid  by  Howard  W.  Showalter, 
and  the  same  is  hereby  returned  to  be  entered 
to  his  use  by  order  of  the  idaintiS's  attorney." 

On  February  9,  191B,  the  Judgment  waa 
entered  to  the  use  of  the  First  National 
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Bank  of  Oakland  by  order  of  the  attorney 
of  Howard  W.  Showalter,  and  on  the  13th 
of  October,  1915,  a  writ  of  rendltltml  exponas 
was  Issued  at  the  Instance  of  the  plaintlfT, 
for  whose  nse  the  Judgment  had  been  enter- 
ed, commanding  the  sherUf  to  complete  the 
execution,  which  he  had  begun,  by  the  sell- 
ing of  the  property,  and  It  Is  this  sale  which 
the  plaintiff  seeks  to  restrain,  and  also  to 
haye  the  ]udgm«it  entered  satisfied. 

The  relief  sought  by  the  plalntUTs  bill  Is 
based  upon  the  contention  that  the  Judgment 
In  question  was  paid  by  bis  money,  and  that 
it  should  have  been  entered  "Satisfied"  upon 
the  records  of  the  court,  and  not  to  the  use. 
In  the  first  Instance  of  Howard  W.  Showal- 
ter, and  subsequently  by  Showalter  to  the 
use  of  the  First  National  Bank  of  Oakland. 

The  defendant  the  First  Nati<mal  Bank  of 
Oakland  In  Its  answer  denies  the  mat«lal 
allegatlcns  of  the  bill,  and  in  the  third  and 
fourth  paragraphs  of  the  answer,  ayer  as 
follows: 

"(3)  ms  defendant  denies  that  on  or  about  the 
6th  day  of  November,  1916,  the  said  McGraw, 
through  his  agent,  Geo.  A.  Hechner,  paid  and 
satisfied  said  judgment  and  costs,  or  any  part 
thereof,  to  this  defendant,  or  to  any  i>er80n  for 
the  nse  of  this  defendant,  it  being  the  only  par- 
ty entitled  to  the  payment  thereof,  and  denies 
that  said  McGraw  supposed,  or  ever  had  any 
reason  to  suppose,  that  said  Judgment  had  been 
f  nlly  paid  and  satisfied,  and  denies  that  said  Mc- 
Graw was,  or  ever  has  been,  entitled  to  have 
said  judgment  entered  "Satined"  upon  the 
docket  of  said  court,  and  further  answering  said 
third  paragraph,  this  defendant  says  that  the 
said  McGraw  had  full  knowledge,  and  that  Gil- 
mor  S.  HamiU,  his  attorney,  of  record  in  said 
attachment  proceedings,  also  had  full  knowl- 
edge that  the  said  Howard  W.  Showalter  had 
had  said  Judgment  entered  to  his  own  use  on  the 
18th  day  of  Jannai?,  1915|  and  that  said  Mc- 
Graw and  Gilmor  S.  Hamill,  his  attorney  of 
record  in  said  case,  also  had  full  knowledge  that 
said  judgment  had  been  entered  to  the  nse  of 
this  defendant,  the  First  National  Bank  of  Oak- 
land, Maryland,  and  this  defendant  charges  and 
avers  that  it  was  not  necessary  to  obtain  the 
consent  or  authority  of  the  said  McGraw  to 
so  enter  said  judgment  to  the  use  of  either  the 
said   Showalter  or  this  defendant. 

"(4)  This  defendant  says  that  the  said  Mc- 
Graw and  his  attorney  of  record  in  said  case 
had  fall  knowledge  of  each  and  every  entry  and 
transaction  connected  with  said  judgment  and 
case,  and  have  been  fully  cognizant  of  the  course 
of  said  case  ever  since  the  rendition  of  said 
judgment  and  knew  full  wdl  that  the  same  was 
entered,  first,  to  the  use  of  the  said  Showalter, 
and,  second,  by  his  direction  entered  to  the  use 
of  this  defendant,  and  knew  that  this  defendant 
was  entitled  to  have  and  receive  payment  there- 
of: and,  further  answering  said  paragraph,  this 
defendant  denies  that  said  judgment  was  fraud- 
ulently entered  to  the  use  of  either  the  said 
Showalter  or  this  defendant,  but  was  entered, 
as  hereinbefore  shown,  to  its  nse,  for  value,  and 
in  good  faith,  and  that  it  is  the  owner  and  hold- 
er thereof,  and  that  the  said  McGraw  is  not 
entitled  to  any  relief  whatever  at  the  hands  of 
this  court" 

There  can  be  no  doubt  as  to  the  law  appli- 
cable to  this  character  of  case,  and  the  ques- 
tions here  involved,  it  will  be  seen,  are  large- 
ly those  of  fkct  The  court  below  held,  up- 
on a  oc»islderatian  of  the  testimony,  that  the 


plaintiff  so  acted  with  the  Judgment  In  ques- 
tion as  to  preclude  now  his  obtaining  the  aid 
of  a  court  of  equity  to  prevent  its  collection 
from  his  property,  and  denied  the  relief 
sought  by  the  bill. 

We  have  ezanUned  and  considered  the  tes- 
timony set  out  tn  the  record,  and  concur  in 
the  conclusion  reached  by  the  court  below. 
The  opinion  of  Judge  Henderson,  who  decid- 
ed the  case  in  the  court  below,  fully  covered 
every  question  of  law  and  of  fact  Involved 
in  the  controversy  and  presented  by  the  rec- 
ord.   It  Is  as  follows: 

"There  are  two  iinestions  which  must  be  de- 
cided in  this  case :  (1)  Whose  money  i^aid  the 
judgment  of  the  Union  Trust  &  Deposit  Com- 
pany V.  McGraw?  (2)  If  it  be  found  that  John 
T.  McGraw's  money  paid  the  judgment,  Itas  he 
so  acted  as  to  give  the  First  National  Bank  of 
Oakland  the  right  to  claim  payment  of  it  a  sec- 
ond time  as  against  him? 

"As  to  the  first  question,  there  seems  now  to  be 
no  doubt,  except  that  which  might  be  inferred 
from  the  uncertainty  and  confusion  of  both 
McGraw's  and  Showalter's  testbiony  as  to 
dates,  places,  and  many  of  the  fircnmstances 
surrounding  the  transactions.  The  record  evi- 
dence supplements  that  of  Mr.  McGraw  and 
Mr.  Showalter,  and  from  this  and  that  together 
it  appears  that  tj^fiOO  of  the  $6,820.86  which  it 
took  to  pay  the  Union  Trust  Company  judg- 
ment and  costs  came  from  the  discounting  for 
McGraw  of  a  note  of  Frank  J.  Garvan,  loaned 
him  by  Garvan,  which  was  afterwards  paid  by 
Garvan,  and  that  $1,395.86  was  charged  by  the 
First  National  Bank  of  Fairmont  to  McGraw's 
account,  and  that  McGraw  accepted  a  draft  for 
$7,081.11  on  January  16, 1915,  at  80  days'  sight^ 
drawn  upon  him  by  the  bank  to  cover  this  and 
other  items  set  out  in  Eb:hibit  J.  T.  M.  No.  8. 
The  easier  of  the  bank  to  a  large  extent  cor- 
roborates this  evidence,  and  there  is  no  contra- 
diction, except  certain  statements  by  Showalter 
and  Hechmer  and  McGraw,  which,  if  taken  at 
the  stnmgeet  against  them,  might  bear  upon  the 
question  of  fraud  upon  their  part,  but  oonld  not 
change  the  fact  that  McGraw's  money  paid  the 
judgment,  and  that  at  the  time  of  payment  he 
could  have  required  its  rdease  and  satisfaction 
up<Hi  the  dodcets  and  records  of  the  circuit 
court  for  Garrett  county.  But  such  was  the 
state  of  accounts  between  McGraw  and  Showal- 
ter at  the  time  that  I  do  not  believe  either  one 
of  them  could  have  been  sure  of  the  title  to 
the  money  which  was  used  in  payment  of  the 
judgment. 

"But,  instead  of  the  judgment  being  released, 
it  was  entered  on  January  18,  1915,  to  the  use 
of  H.  W.  Showalter,  and  by  him  on  February  9, 
1915,  assigned  to  the  use  of  the  BHrst  National 
Bank  of  Oakland  as  additional  collateral  for 
Showalter's  notes,  which  were  then  running  at 
the  bank.  Let  us  examine  closely  the  evidence 
as  to  how  and  wliy  this  was  done,  and  what 
knowledge  McGraw  had  of  the  matter.  Mr. 
McGraw  himself  says  he  had  no  knowledge  of 
this  assignment  until  November,  1916.  He  was 
a  man  of  very  ext«isive  and  complicated  busi- 
ness interests,  owing  a  large  number  of  debts, 
evidenced  by  judgments,  notes,  and  mortgages, 
and  open  accounts.  The  details  of  these  would 
be  beyond  the  capacity  of  any  memory  to  re- 
member. This  may  explain  the  uncertainty  as 
to  dates  and  places  in  his  testimony.  It  is 
shown  to  be  a  fact  that  Showalter  authorized 
the  entering  of  the  Camden  Judgment  to  his 
use,  and  the  subsequent  assignment  of  it  by  his 
authority  to  the  First  National  Bank  of  Oak- 
land, as  additional  collateral  to  some  notes  of 
his  discounted  there.  Showalter  was  the  chan- 
nel through  which  the  judgment  was  paid,  and 
it  was  quite  natural  that  the  attorney  for  the 
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Union  Trust  Company  would  inquire  if  it  was 
to  be  entered  to  liia  use.  Sbowalter'a  explana- 
tion of  tliis,  that  he  auppoeed  it  had  been  enter- 
ed to  his  use  b;  CoL  McGraw,  for  reasons  of  his 
own  (page  15  of  the  first  depoaitions),  but  that 
he  was  never  authorized  by  McGraw  to  do  this, 
is  contradicted  by  the  evidence  of  Mr.  Sincell, 
who  says  that  Sbowalter  authorised  the  entry 
to  hia  use  to  be  madei  and  this  seems  vei? 
probable;  but  the  question  of  CoL  McGraw's 
Knowledge  and  approval  of  the  action  la  a  very 
different  one.  The  first  evidence  of  this,  out- 
side ot  Col.  McGraw,  is  that  of  Mr.  Showalter 
(page  19  of  the  first  commission),  who  says,  in 
answer  to  the  sixteenth  interrogatory  (page  19 
of  the  evidence  of  April  25, 1916),  that  Hechmer 
knew  of  the  Deer  Park  property  against  the 
creditors  of  McGraw.  Hechmer  denies  promis- 
ing in  November,  1916,  for  Mr.v  McGraw,  that 
the  judgment  would  be  paid  if  a  postponement 
of  the  sale  was  granted ;  but  he  used  language 
in  hia  admitted  conversation  and  in  the  letter  of 
November  3,  1916,  adculated  to  make  one  who 
was  asking  about  the  Camden  judgment  believe 
that  Mr.  McGraw  would  pay  it,  and  Mr.  Sin- 
cell  and  Mr.  Sliger  both  are  positive  that  he 
made  this  promise.  Hechmer  admits  that  he 
knew  of  the  assignment  to  Showalter  at  the 
time  it  was  Inade  (page  23  of  the  first  testd- 
mony,  filed  April  26,  1916),  but  denies  knowl- 
edge of  the  subsequent  assignment  to  the  bank. 
[1]  "Now,  the  relations  between  these  three 
persons,  McGraw,  Showalter,  and  Hechmer, 
were  of  such  a  nature  that  I  think  it  is  fair  to 
assume  that  what  was  known  to  one  about  so 
important  a  matter  was  known  to  aU.  Hech- 
mer says  he  said  he  would  consult  bis  principal, 
and  doubtless  be  did.  At  that  time  it  suited 
CoL  McGraw  to  have  the  Judgment  stand  in 
the  name  of  Showalter.  The  latter  was  his 
close  friend  and  financial  backer,  and  his  ex- 
planation of  the  transfer  to  him  of  the  judg- 
ment—to keep  the  other  creditors  of  McGraw 
from  proceedings  against  the  Deer  Park  prop- 
erty— seems  in  all  respects  probable.  Showalter 
cotdd  hardly  have  invented  that  reason.  With- 
out an  understanding  with  McGruw,  he  would 
not  have  so  dealt  wi^  the  judgment.  The  other 
inoonsistencies  and  discrepancies  in  the  testi- 
mony of  those  witnesses  snow  the  fallibility  ot 
their  memory,  and  the  circumstances  of  each 
(McGraw  being  in  straits,  and  Showalter  being 
amply  solvent,  and  Hechmer  the  confidential 
and  general  agent  of  McGraw)  make  it  extreme- 
ly probable  that  the  arrangement  of  the  assign- 
ment was  made  for  the  convenience  of  McGraw 
and  to  save  the  Deer  Park  property  from  other 
judgment  creditors,  who  would  have  been  apt  to 
proceed  against  it,  if  the  Camden  judgment  had 
been  entered  satisfied.  McOraw,  having  ample 
owifidence  in  Showalter,  and  doubting  nothing 
of  hia  financial  ability,  waa  satisfied  to  let  him 


have  record  title  to  the  Judgmmt  McGraw's 
transfer  of  the  judgment  was  a  waiver  of  his 
right  to  have  it  canceled.  He  deliberately  paid 
the  judgment;  and  yet  kept  it  alive  for  his  own 
purposes.  Presently,  however,  Showalter  has 
need  of  protection  from  attaching  creditors,  and. 
taking  advantage  of  his  possession  of  the  indicia 
of  title  ot  the  judgment,  he  assigns  it  to  the 
bank  as  additional  collateral  for  his  indebted- 
ness. It  is  not  pretended  that  the  bank,  except 
through  ^oell,  Imew  that  the  judgment  had 
been  paid  by  McGraw's  money,  and  he  vigoroos- 
ly  denies  that  he  ever  knew  it.  The  other  evi- 
dence, and  the  letter  of  Hechmer  of  November 
8,  1916,  bear  out  his  deniaL 

[2]  "Sliger  and  Thayer  are  not  alleged  t« 
have  known  of  the  claim  of  McGraw.  Under 
these  circumstances  the  bank  took  the  assign- 
ment from  Showalter.  McGraw,  having  pnt 
Showalter  in  the  position  where  he  could  use 
the  judgment  for  his  own  purposes,  if  he  wiA- 
ed  to  do  so,  cannot  complain  u  he  actually  did 
so  use  it  The  existence  of  the  debt  from 
Showalter  to  the  bank  is  amply  sufficient  eonsid- 
eraticHi  for  the  turning  over  of  additional  col- 
lateral Beaides,  the  threatened  attachments 
against  Showalter  had  somewhat  alarmed  the 
bank,  and  it  was  demanding  cover.  Showalter 
assigned  the  judgment,  and  the  bank's  anxieties 
seem  to  have  be^  allayed.  It  took  no  proceed- 
ings to  realiise  on  its  collateral  or  to  secure  it- 
B^  by  judgment  Tn  the  meantime  Showalter 
came  to  financial  fn^ef,  and  when  the  bank  came 
to  realize  on  the  judjgment  it  was  prevented  by 
injunction.  A  consideration  of  all  the  testi- 
mony seems  to  make  it  reasonably  clear  that 
Col.  McGraw  so  acted  with  the  judgment  as  to 
preclude  now  his  obtaining  the  aid  of  equij^  to 
prevent  Its  collection  from  his  property.  He  ia 
a  lawyer  and  a  business  man  of  large  and  ex- 
tremely varied  experience.  It  ia  no  hardship 
upon  him  to  hold  tnat,  if  he  voluntarily  or  care- 
lessly f  Uowed  a  third  person  to  hold  for  many 
months  record  title  to  his  property,  and  especial- 
ly if  that  was  done  to  keep  his  own  creditors 
from  getting  at  it  he  cannot  now  ask  a  court 
of  equity  to  extricate  him  fr<Hn  a  position  of 
more  than  doubtfnl  propriety,  into  which  he 
allowed  hia  duly  authorized  agent  to  place  him. 
There  need  be  no  citation  of  authoritiea  to  es- 
tablish this  position,  if  the  facta  are  correctly 
fourd  by  the  court 

"The  bill  will  therefore  be  dismissed,  and  the 
injunctioQ  dissolved." 

For  the  reasons  we  have  stated,  and  ui>- 
on  the  principles  announced  tn  the  opinioo 
of  the  court  below  we  will  affirm  the  order 
aiipealed   from. 

Order  afBrmed,  wlUi  costs  to  tho  ftw^ 
lee. 
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MoiMABOK  ▼.  HIKER 


(M  N.  J.  lav.  1) 

McMAHON  ▼.  SIKEB,  Cvaatj  Odlector,  et  al. 
(No.  4S.) 

<8apreme  Court  of  few  Teney.    3vij  8,  1918.) 

1.  Statutes  «=9l09— AioNDMnrr— Oonbtitu- 

HOKAUTT. 

In  deternnning  whether  amendment  or  cop* 
plement  to  statnte  violates  tha  Oonatitntion.  aa 
to  titlea  of  acts,  the  amendment  or  mpplement 
is  not  to  be  examined  as  independent,  bat  to  be 
oonaidered  aa  part  of  statute  upon  whidt  it  is 
ingrafted,  and  if  amandment  or  soMtlement  does 
not  render  statnta  in  its  altered  form  tmeooati- 
tntional,  it  is  valid. 

2.  Statutes  «=»109-a>ru  akd  Ob«xot. 

Purposes  manifestly  cognate  to  the  object 
expressed  in  the  title  of  a  statute  are  not  re- 
quired to  be  eziKesaly  mentioned  in  the  title. 

&  8IATDTB8    <=»125(6)— Tmj>— SUBJIOT— OF- 
nOEBS — CORHUTUTXCNAUTr. 

Act  April  %  1898  (P.  U  p.  22S),  entitled 
"An  act  respecting  the  fees  of  surrogateK  coun- 
tr  clerks,  and  county  registers  of  deeus  and 
mortgages  in  counties  of  the  first  class,  and  pro- 
viding salaries  for  such  ofi&cers,"  as  amended 
and  supplemented  by  Acts  Har<^  29,  1917  (P. 
I*,  pp,  771,  772),  to  provide  the  salary  gball  not 
exceed  the  revenue  of  the  particular  office,  etc, 
la  not  unconstitutional,  as  embracing  more 
^an  one  subject,  not  expressed  in  the  title, 

4^  Statutes  «=s>102(2)— Qenebal  I<awb— Pat- 

UERT  OF  OmCEBS. 

It  being  settled  that  Act  At»il  2,  1^  (P. 
Ik  p.  226),  providing  for  payment  of  salaries  of 
-certain  omcers  in  counties  of  first  dass  and 
-employment  of  assistants  and  their  payment, 
is  general  in  character,  Acts  March  29,  1917 
(P.  It,  pp.  771,  77^,  amending  statute  by  i>Iac- 
ing  limitation  on  expeDdituies  and  creating  fund 
out  of  which  tiiey  shall  be  paid,  is  also  general, 
not  a  local  or  special  law  regulating  Internal 
xfEairs  of  county. 
&  Statutes   «=>102(2)  —  Speciai.   or  Looai. 

LKOIBLATIOR— COMPXlTBATIOir  OT  OvnoBBS. 

Act  April  2,  1888  (P.  !•.  pw  226),  providing 
salaries  for  surrogates,  county  clerks,  and  coun- 
ty registers  of  deeds  and  mortgages  in  counties 
of  first  dass,  as  amended  by  Acts  March  29. 
1917  (P.  L.  pp.  771,  772),  providing  expense  of 
office  shall  not  exceed  its  revenue,  is  not  vida- 
tive  of  Const  art.  4,  S  7,  par.  11,  as  special  or 
local  law  decreasing  percentage  or  allowance  of 
public  officers  during  term. 
4L  Counties  «=»75(1)— OvnoEBS— Patmsnt  or 
8AI.ABT— Statute. 

Under  Act  April  2,  1898  (P.  U  p.  228),  pro- 
viding salaries  for  surrogates,  county  clerks, 
and  ooanl7  registers  of  deeds  and  mortgages  in 
-counties  of  &8t  class,  as  amended  by  Acts 
Mwrdi  29.  1917  (P.  L.  pp.  771,  772),  if  tiiere 
are  not  suffident  moneys  in  any  particular 
-month  ia  separate  fund  for  payment  of  county 
register  of  deeds  and  morteages,  created  It^ 
fees  paid  into  bis  office,  his  lull  salary  of  9625 
tor  the  month  cannot  be  presently  paid. 

Mandamus  by  Jolm  7.  McMahon  against 
Pnederick  Rlker,  County  Collector,  the  Board 
-of  Freeholders  of  the  County  of  Hudson,  and 
-others.  On  demurrer  to  tbe  return  to  the  al- 
temattve  writ  Demurrer  overruled,  and 
Judgment  entered  for  defendants. 

Argued  February  term,  1918,  before  GUM- 
HKELB,  O.  J.,  and  KALISOH,  3. 

3.  Emil  Walsdield,  of  Union,  for  demurrant. 
Albert  C.  Wall,  of  Jersey  City,  amicus  cutIk, 
In  rapport  of  return. 


OUMMBRBk  C  J.  McMaboo  holds  tbe  of- 
fice at  register  of  deeds  and  mortgages  in  and 
for  the  coooty  ot  Hudson,  having  been  elected 
thereto  In  November,  jAi4.  By  force  of  an 
act  entitled  "An  «ict  respecting  the  fees  of 
surrogates,  county  clerks  and  county  register* 
of  deeds  and  mortgages  in  counties  of  the 
first  xlaOB,  and  providing  salaries  for  m\i3x 
ofilcers,"  approved  April  2, 1896  (P.  U  p.  226), 
this  office  carries  with  It  an  annual  salary  of 
$7,500^  to  be  paid  in  equal  monthly  install- 
ments In  full  compensation  for  all  Bervlces 
rendered  by  the  Incumbent  and  in  lien  of  all 
teem  and  other  compensation  whatsoever 
theretofore  provldied  or  allowed  by  law.  Ibe 
act  also  authorizes  these  officers  to  employ  the 
necessary  deputies  and  assistants,  and  directs 
that  these  employes  shall  receive  such  com- 
pensation as  shall  be  approved  by  the  board  of 
freeholders,  and  shall  be  paid  monthly  by  the 
proper  disbursing  officer  ot  the  county.  These 
recited  provisions  appear  in  section  4  of  the 
statute.  Another  provision  of  the  statute  re- 
quires the  payment  by  the  various  officers  af- 
fected by  the  act  of  all  fees,  costs,  allowances, 
percentages,  and  other  perquisites  of  what- 
ever kind  which  should  be  received  by  them. 
Into  the  county  treasury  for  the  sole  use  oC 
the  county.  In  1917  section  4  was  amended, 
by  adding  thereto  the  following  provision: 

"That  the  said  salaries,  together  with'  the  com- 
pensation of  the  aforesaid  deputies  and  assist- 
ants for  said  offices  respectivdy,  shall  not  in  any 
year  exceed  the  revenue  -of  said  offioesL" 

This  amendment  was  approved  Mardi  29th. 
P.  L:  771.  On  the  same  day  a  supplement  to 
the  original  act  was  approved,  which  provided 
that: 

The  "moneys  received  by  the  county  collector 
from  the  surrogates,  county  derks  and  registers 
of  deeds  and  mortgages,  or  by  any  assistant  or 
other  person  in  their  office  or  employment,  in 
counties  of  the  first  daas  in  this  state,  pursuant 
to  tbe  act  to  which  this  act  is  a  supirfement, 
shall  be  placed  in  sepc^ate  funds  to  ue  credit 
ot  the  respective  offices  from  which  said  moneys 
were  received,  and  out  of  winch  said  funds  the 
salaries  of  the  said  surrogates,  county  derks, 
and  said  registers  of  deeds  and  mortgages,  and 
the  compensation  of  the  deputies  and  asdstants 
for  said  officers  shall  be  paid,  and  any  surplus 
thereafter  remaining  shall  be  retained  in  said 
fimds  for  the  use  of,  and  until  disposed  of  by, 
the  boards  of  diosen  freeholders  of  the  respective 
counties,  according  to  law."    P.  It,  p.  772. 

On  the  1st  of  December,  1917,  there  became 
due,  under  the  provision  of  the  act  of  1898, 
to  Mr.  McMahMi,  as  register  of  Hudson  coun- 
ty, the  installment  of  salary  for  the  month  of 
November,  1917,  amounting  to  $626.  Pay- 
ment of  this  installment  was  demanded  by 
him  from  the  county  collector  and  the  board 
of  chosen  freeholders,  but  his  demand  was 
refused  upon  tbe  ground  that  there  were  no 
funds  tn  the  special  account  with  which  to  i>ay 
him.  McMahon  thereupon  applied  to  this 
court  for  a  mandamus  compeUlng  such  pay- 
ment An  alternative  writ  having  been  allow- 
ed, the  defendants  made  return,  setting  up 
as  a  defense  Ia<^  of  funds  In  the  q>eclal  wo- 
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connt  created  by  the  snpplemait  of  1917  witb 
^bldx  to  pay  the  Installment.  Tbe  relator  de- 
nrarred,  and  the  sole  question  sabmltted  to 
ns  on  the  argument  was  whether  such  la(&  of 
fandfl  In  this  account  at  the  time  the  demand 
was  made  constituted  a  legal  excuse  for  the 
refusal  to  pay  the  Installment  of  salary. 

Counsel  for  McMahon  contends  that  both 
the  amendment  and  the  supplement  to  the 
act  of  1868  are  void,  because  In  conflRt  with 
the  Constitution  of  the  state.  He  further 
argues  that  if  this  contention  is  pot  sound, 
the-  payment  was  improperly  refused,  "be- 
cause no  full  year  has  yet  expired  since  the 
said  amendment  and  supplonent  weot  into  ef- 
fect, and  it  is  therefore  impossible  to  judge 
whether  the  limitations  placed  upon  the  reg- 
ister's salary  by  the  enactment  of  1917  will 
prevent  the  payment  of  the  full  salary  to  the 
'  reglBter."  The  first  attack  made  upon  the 
constitutionality  of  these  statutory  proTlMons 
Is  that  the  original  act  is,  by  its  title,  confined 
to  the  fees  of  the  designated  ofScers  and  the 
salaries  to  be  paid  such  officers,  and  that  pro-, 
visions  In  the  amendment  and  supplement 
looking  to  the  operation  <a  these  ofiloes,  the 
employment  of  the  necessary  assistants,  and 
the  compensation  to  be  paid  to  them,  as  well 
as  the  specific  funds  out  of  which  such  pay- 
ments are  to  be  made,  violate  that  provision 
of  our  state  Oonstttutlon  whldi  provides  that 
every  statute  shall  embrace  but  one  object, 
which  object  shall  be  expressed  In  the  title, 

[1]  Counsel  Is  clearly  In  error  hi  asserting 
that  power  was  granted  to  sherifTs,  county 
clerks,  and  county  registers,  in  counties  of  the 
first  class,  to  employ  deputies  and  assistants, 
by  the  amendment  of  1917.  That  power  was 
granted  by  the  original  act  of  1888,  as  is 
shown  by  the  recitals  therefrom  already  set 
forth.  So,  too,  the  provision  relating  to  the 
compensation  of  such  emtploy^s  Is  contatned 
in  the  primary  statute;  This,  however,  seems 
not  important,  toe.  In  determining  whether  an 
amendment  or  a  supplement  to  an  existing 
statute  violates  constitutional  provisions,  the 
amendment  or  supplement  Is  not  to  be  exam- 
ined as  an  indepeodent  enactment,  but  Is  to 
be  considered  in  connection  with,  and  as  a 
part  of,  the  statute  upon  whldi  it  is  ingraft- 
ed ;  and  if  the  amendment,  or  the  supplement, 
does  not  operate  to  render  the  statute,  in  its 
altered  form,  unconstitutional,  It  is  valid  leg- 
islation. Central  R.  B.  Co.  v.  State  Board  of 
Assessors,  75  N.  J.  Law,  120,  67  AU.  672. 

Looking  at  the  legislation  now  under  con- 
dderation,  In  its  present  shape,  the  funda- 
mental purpose  exhibited  therein  Is  to  compel 
the  several  incumbents  of  the  enumerated  offi- 
ces to  so  conduct  the  business  thereof  that  the 
expenses  of  operation  shall  not  be  larger  than 
the  receipts ;  In  other  words,  that  the  compen- 
aation  paid  to  the  incumbent  and  his  subordi- 
nates shall  not  exceed  the  fees  and  emolu- 
ments paid  in  to  him.  What  the  causes  were 
which  brought  about  the  enactment  we  do  not 
judicially  know,  althoui^  It  seems  quite  prob- 


able that  the  Iieglslatnre  was  unable  to  per- 
ceive any  good  reason  why  the  recdpts  oC 
these  designated  offices,  which,  ever  since  the 
adoption  of  the  Constitution  of  1844,  and  up 
to  1898,  had  been  ample  to  meet  all  expendi- 
tures, and  to  fuUy  compensate  the  incumbents 
as  well  (for  it  is  not  publicly  known  that  any 
of  the  Incumbents  during  that  period  were 
unwillingly  forced  into  offices  which  they  did 
not  desire  to  hold  because  of  the  lack  of  com- 
pensation), should  suddenly,  after  the  adop- 
tion of  the  act  of  1898,  become  insufficient  for 
the  purpose.  Certainly  a  change  In  the 
amount  of  the  business  does  not  explain  it; 
for,  as  the  volume  of  business  Increases,  the 
amount  of  the  receipts  Increases  correspond- 
ingly, and,  when  the  volume  decreases,  neces- 
sary expenses  decrease  In  a  like  propoitlan. 

[2]  This  Is  not  a  matter,  however,  with 
which  we  are  concerned.  The  question  before 
us  Is  whether  the  legislative  purpose  is  ex- 
pressed In  the  title  of  the  act,  and  whether 
it  Is  single.  The  title  has  already  been  re- 
cited. It  declares  that  the  legislation  relates 
to  the  fees  of  ceroin  enumerated  officers  In 
flrst-dass  counties,  nie  words  In  the  last 
clause  of  the  title,  "and  providing  salaries 
for  such  officers,"  neithw  Indicate  on  addi- 
tional purpose,  nor  do  tliey  limit  or  expand 
that  already  expressed.  The  salary  of  ths 
Incumbent,  and  the  compensation  to  be  paid 
to  his  assistants,  are  not  fordgn  to  the  object 
expressed  in  the  words  "an  act  respecting  the 
fees  of,"  etc,  for  it  Is  expressly  declared  in 
the  body  of  the  act  that  these  fees  are  to  be 
paid  Into  the  county  treasury,  there  to  be  kept 
in  a  separate  fund,  and  to  be  applied  from 
time  to  time  (as  may  be  necessary)  to  the  pay- 
ment of  the  si)eclfled  expenses.  On  the  con- 
trary, they  are  manifestly  cognate  to  it,  and 
therefore  were  not  required  to  be  expressly 
mentioned  in  the  tltla  Qulgley  v.  Lefalgb 
VaUey  R.  B.  Co.,  80  N.  J.  Law,  486,  492,  79 
Atl.  468,  and  cases  cited. 

[3]  It  may  be,  as  counsel  contends,  that  the 
provision  in  the  body  of  the  act  conferring 
upon  the  incumbents  power  to  app<dnt  depu- 
ties and  assistants  is  not  expressed  In  the 
title.  But  this  is  unimportant.  The  act 
merely  affirms  the  existence  of  a  power  thnt 
had  already  been  granted  by  earlier  statutes, 
and  its  excision  would  still  leave  the  legisla- 
tion Intact  Exception  the  respect  Just  Indica- 
ted the  legislation,  as  it  now  stands,  emBra- 
ces  a  single  object,  and  that  object  is  express- 
ed In  the  title.  The  relator,  therefore,  con 
take  nothing  by  this  partlcnlor  attadc  upon 
Its  constitutionality, 

[4]  It  Is  further  argued  that  the  amendmoit 
and  the  8ui>plement  of  1917  violate  that  pro- 
vision of  the  Constitution  which  forbids  the 
passing  of  any  local  or  special  law  regulating 
the  internal  affairs  of  counties.  We  consider, 
however,  that  this  question  is  not  an  open  one. 
In  the  case  of  Board  of  Fredolders  of  Hud- 
stm  County  v.  Clarke,  60  N.  J.  Law,  p.  271,  47 
AtL  478,  the  Court  of  Brrors  and  Appeals  de- 
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clared  tliat  the  statute  of  1886  properlr  cla»- 
slfied  cotmtiee  having  a  population  exceeding 
160,000,  viz.,  Hudson  and  Essex,  for  the  pur- 
pose of  regulating  their  Internal  affairs,  and 
that  the  fact  that  the  statute  applied  to  these 
two  counties  only  did  not  constltate  it  a  local 
or  special  law.  It  being  settled,  then,  that  an 
act  whidi  proYldes  for  the  payment  of  sala- 
ries of  certain  spedQed  officers  in  counties  of 
the  first  class,  and  the  employment  of  the 
necessary  assistants  to  transact  the  business 
<if  their  offices,  and  the  payment  of  such  as- 
sistants for  their  services,  is  general  in  its 
character,  it  necessarily  follows,  we  think, 
that  legislation  placing  a  limitation  upon  the 
expenditures  to  be  incurred  in  the  running  of 
such  offices,  and  creating  a  fund  out  of  which 
those  expenses  shall  be  paid,  is  also  general. 

[f]  It  is  further  argued  that  the  act  violates 
Qie  constitutional  provision  whidi  prohibits 
the  passing  of  special  or  local  law  decreasing 
the  percentage  or  allowance  oC  public  officers 
during  the  term  for  which  said  public  officers 
were  elected  or  appointed.  Article  4,  i  7,  par. 
11,  of  the  Constitution.  What  we  have  al- 
ready said  is  dispositive  of  this  contention, 
for  the  Constitution  does  not  prohibit  a  de- 
crease in  the  salary  of  a  public  officer  during 
his  term,  but  only  the  passing  of  a  special  or 
local  law  which  has  that  effect  The  present 
legislation  being,  as  we  have  already  declared, 
general,  and  not  special,  the  constitutional 
provision  relied  on  has  not  been  disregarded 
thereby.  We  may  add  that  we  are  not  able  to 
appreciate  the  contention  that  the  effect  of 
this  legislation  is  to  decrease  the  salary  of 
Mr.  McMahqn.  His  salary  remains  intact. 
He  Is  only  required  to  so  operate  his  office 
that  the  expenses  incurred  therefore  shall 
be  kept  within  the  fund  appropriated  to  meet 
than. 

[0]  The  last  contrition  made  on  behalf  of 
the  relator  is  that  the  defendants  have  no 
right  to  withhold  the  payment  of  the  salary 
due  on  the  1st  of  December,  1917,  "because 
they  could  not  determine  whether  or  not  the 
salary  of  such  register,  together  with  the 
compensation  of  his  deputies  and  assistants, 
would  exceed  the  revenues  of  his  office  for  a 
year."  This  proposition  seems  to  us  a  con- 
q^icuons  non  sequltur.  The  sole  fact  to  be 
ascertained  by  the  fiscal  officers  of  the  coun- 
ty, when  the  demand  for  payment  was  made 
on  December  1st,  was  whether  there  was  then 
in  the  separate  fund  placed  to  the  credit  of 
the  office  of  the  register  of  deeds  of  the  coun- 
ty sufficient  money  to  make  the  payment  If 
there  was  not,  then  such  payment  could  not 
be  made  without  violating  the  supplement  of 
1917,  which,  by  necessary  implication,  for- 
bids the  payment  of  the  salary  of  the  reg- 
ister out  of  any  funds  or  moneys  of  the 
county,  except  the  separate  fund  which  is 
to  be  created  by  the  reception  of  the  fees  and 
other  emoluments  paid  into  the  register's  of- 
ficer    If  there  are  not  sufficient  moneys  In 


the  fund  at  the  time  whoi  payment  is  de- 
manded, then  such  payment  ca<mot  be  pres- 
ently made.  Whether  or  not  it  can  be  made 
later  will  depend  upon  whether  or  not,  at 
the  end  of  the  annual  period  for  which  the 
register  Is  to  be  paid  (or  at  any  earlier  dat^ 
there  are  sufficient  moneys  in  the  spedid 
fund  to  meet  the  demand  of  the  register. 

We  ccHKdude,  for  the  reasons  stated,  tliat 
the  demurrer  should  be  overruled,  and  that 
judgment  should  be  entered  for  the  defend- 
ants. 

(S2  N.  J.  Law,  IM) 

OVHRSEIBB  OP  POOR  OF  TOWN  OF 
MONTCLAIB  et  aL  v.  BASON. 

(Court  of  Slrrora  and  Appeals  of  New  Jers^. 
June  17, 191&) 

(Bvllaliu  (y  fh«  Oourt.) 

1.  Babtabds  ^=398— New  Tblax— Brtbt  ow 
Jttdoicent. 

In  a  proceeding  before  a  statutory  tribunal, 
as  in  bastardy  cases,  when  there  is  a  trial  d« 
novo  on  appeal  with  jury  before  the  court  of 
common  pleas  or  quarter  sessicms,  and  a  ver- 
dict requiring  the  enti^  of  an  independent  judg- 
ment by  that  court,  its  failure  to  enter  such 
judgment  will  not  work  a  reveraal  on  certiorari, 
but  the  record  will  be  remitted  to  it  for  the  en- 
try of  such  judgment  as  was  required  b;  law 
in  accordance  with  the  verdict 

2.  Bastards   «=»65— EWidbrok  —  Cobboboba- 
noN. 

In  a  bastardy  case  under  our  statute,  it  la 
not  necessary,  to  a  finding  against  the  putative 
father,  that  the  testimony  of  the  mother  of  the 
bastard  should  be  corroborated. 

3.  Bastabds  «=»19,  61— Nature  or  Aonon— 
BuBDBR    OF  Pbooi^— Oharaotis   Bviskrob 

—"Civil,  PaOOKEDUTO." 

A  bastardy  case  under  our  statute  is  not 
a  criminal  but  a  "dvil  proceeding."  The  bur- 
den d  proof  does  not  require  proof  of  paternity 
beyond  a  reasonable  doubt;  and,  while  the  in- 
cidental element  of  criminality  involved  in  the 
paternity  of  an  illegitimate  child  entitles  the 
putative  father  to  present  evidence  of  good 
character,  which  the  jury  should  consider  in 
connection  with  the  other  evidence  in  the  ca8& 
the  defendant  is  not  entitled  to  be  absolved  if 
the  character  evidence,  either  alone  or  in  con- 
nection with  the  other  evidence  raises  no  mors 
than  a  reasonable  doubt  that  he  is  the  father 
of  the  bastard  diild. 

[Dd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Civil  Proceedings.] 

Appeal  from  Supreme  Court. 

Bastardy  proceedings  by  the  Oyerseer  of 
the  Poor  of  the  Town  of  Montdair  and  others 
against  Charles  W.  Eason.  From  a  judgmeot 
for  plaintiffs,  defendant  appeals.    Affirmed. 

William  B.  Wilson,  of  Elizal>eth,  for  ap- 
pellant Hartshomev  Inaley  &  Leakey  o£° 
Jersey  City,  tot  appellees. 

PABKBR,  J.  This  Is  a  bastardy  case.  An 
order  of  filiation  having  been  made  by  the 
recorder  of  Montdair,  after  the  usual  hear- 
ing and  before  birth  of  the  child,  there  was 
an  appeal  to  the  Essex  quarter  sessions  and 
a  retrial  with  a  Jury.  The  cliild  bad  then 
been  bom,  and  was  exhibited  to  the  Jury; 
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and,  upon  tbeLr  fiadlng  that  aiq;>dlant  was  the 
ftitber,  the  sesslans  gare  Judgment  according- 
ly, and  made  an  order  providing,  Inter  alia, 
tiiat  appellant  enter  into  bond  conditioned  to 
obey  the  order  of  dilation  made  by  the  re- 
corder. There  was  no  new  order  of  filiation 
in  the  sessions,  and,  the  proceedings  having 
been  removed  therefrom  to  tJtie  Supreme 
Court  by  certiorari,  that  court  affirmed  the 
Judgment  thbt  appellant  was  the  father,  but 
held  that  It  was  the  duty  of  the  sessions  to 
make  Its  own  order  of  filiation,  and  ordered 
the  record  remitted  for  that  purpose.  This 
action  of  the  Supreme  Oourt,  and  matters 
occonlng  at  the  trial  In  the  aesdms,  are 
assigned  for  error. 

[1]  Taking  up  first  the  remission  of  the 
record  by  the  Supreme  Oourt,  we  fhlnk  its 
action  was  clearly  right.  That  a  new  order 
of  filiation  should  be  made  In  the  sessions  Is 
settled.  Hurff  v.  Overseer,  etc.,  38  N.  J.  Law, 
287,  and  cases  dted.  In  that  case  It  was 
hdd  that  the  matter  must  go  back  to  the 
sessions  fOr  a  r«trlal,  but  this  was  because 
thfflre  had  been  no  Jury  in  that  court,  and 
there  was  consequently  no  record  of  the  facts 
found  on  whlcb  to  base  an  order.  88  N.  J. 
Xaw,  289.  At  the  same  time  the  practice, 
established  In  the  earlier  case  of  Doremus  t. 
Howard,  23  K.  J.  Law,  380,  of  remitting  a 
record  which  exhibited  the  verdict  of  a  Jury, 
for  entry  of  a  Judgment  In  accordance  there- 
with, was  recognized  In  the  Hurff  Case,  and 
followed  In  the  later  decision  of  Mulcaby  v. 
Traction  &>.,  67  N.  J.  Law,  346,  30  AIL  472. 
The  rule  may  therefore  be  considered  as  set- 
tled that  when  there  Is  a  trial  de  novo  on 
appeal  with  Jury  in  the  court  of  oommon 
pleas  or  quarter  sessions,  and  a  verdict  re- 
quiring the  entry  of  an  lndei>endfint  Judg- 
ment by  that  court,  its  failure  to  enter  such 
Judgrment  will  not  work  a  reversal  on  certio- 
rari, but  the  record  will  be  remitted  to  it  for 
the  oitry  at  such  Judgment  as  was  required 
by  law  in  accordance  with  the  verdict. 

[2]  We  proceed  therefore  to  consider  tlie 
alleged  errors  at  the  trial  before  the  quarter 
sessions,  as  set  forth  in  tlie  appellant's  brief 
—there  was  no  oral  argument  The  first 
point  made  la  that  there  was  no  corrobora- 
tlon  of  the  testimony  of  the  complaining  wit- 
ness, the  mother  of  the  bastard.  There  is 
some  contrariety  in  the  dedsicns  of  the  vari- 
ous states  on  this  point,  due  no  doubt  to 
variance  In  the  respective  statutes.  The  rule 
as  stated  in  7  a  J.  991,  is  that: 

"Id  the  absence  of  a  statute  requiring  cor- 
Mboration,  the  Jnry  may  find  the  defendant  is 
'  the  father  of  the  child  on  the  eoU  testimony  of 
the  mother,  provided  they  believe  it  to  be  credi- 
ble." 

Tbls  seems  to  be  tlie  rule  in  Massachusetts 
(Noonan  v.  Brogan,  3  Allen  [Mass.]  481),  and 
Indiana  (Evans  v.  States  166  Ind.  869,  74  N. 
B.  244,  76  N.  B.  651,  2  L.  B.  A.  [N.  S.]  619, 
6  Ann.  Gas.  813).  The  English  statute  was 
Strict  in  requiring  corroboration  of  the  moth- 
er in  some  material  particular  (Reg.  v.  Read, 
9  A.  &  E.  019),  and  consequently  decisions 
thereunder  are  hardly  jrderant.    Qur  own 


act  contains  no  sudi  requirement  O.  S.  180^ 
Si  6,  6,  and  187,  §  14.  The  trial  on  appeal  is 
c(»ducted  in  the  same  manner  as  that  before 
the  magistrate^  who,  if  no  Jury  be  demanded, 
shall  "examine  the  motlier  of  such  bastard, 
or  the  woman  so  pregnant  as  aforesaid,  oa 
oaQi,  In  the  presence  of  the  person  so  chaig- 
ed,  touching  tha  fafhnr  of  sodi  dilld,  and 
shall  hear  any  proofs  that  may  be  otFered  in 
relation  thereto^"  Section  6.  In  ixuy  caaea 
the  magistrate  Is  to  impanel  and  swear  the 
Jury,  "and  swear  the  witnesses  produced  to 
establlsl).  and  rebut  audi  accusation,  and  the 
said  aocusatlan  shall  thereupon  be  tried  as 
in  oases  in  courts  of  oommon  law  before  sudi 
Jury."  Section  6.  There  la  no  intlmatton  in 
our  statute  or  decisions,  i>olnted  out  by  coun- 
seil  or  discovered  by  our  examination,  that 
the  testimony  of  the  mother,  who  is  not  mere- 
ly a  competent  but  a  required,  witness, 
must  not  be  evidential  unless  corroborated. 
We  think  the  rule  is  otherwise. 

But  If  the  position  taken  by  counsel  were 
correct,  It  would  not  avail  the  appellant ;  for, 
apart  from  the  fact  that  the  point  was  not 
raised  at  the  trial  in  any  way,  corroboration 
was  supplied  in  the  production  of  the  child 
before  the  Jury  in  the  presence  of  appellant 
wllh  opportunity  of  Infqpectlon  and  a  detar^ 
minatlon  of  resemblance.  This  was  a  proper 
means  of  proof.  Gaunt  t.  State,  50  N.  J. 
Law,  490,  14  AU.  600. 

The  next  dlvisl(xi  of  the  brief,  headed 
"Burdffli  of  Proof,"  points  to  no  Judicial  ac- 
tion. 

The  third,  fburth,  and  fifth  points  may  be 
considered  together.  Tniey  amount  to  this: 
That  no  finding  against  appelant  could  b» 
had  unless  he  was  shown  to  be  the  father 
beyond  a  reasonable  doubt  and  that  the  oourt 
refused  to  recognise  this  rule  and  charged 
counter  to  it;  and  that  appelant  was  en- 
titled to  the  benefit  of  any  reasonable  doubt 
engendered  by  evidence  of  good  character 
given  in  hia  behalf.  Four  requests  to  diarge 
were  submitted  and  refused.  The  first  is  not 
now  inressed;  the  last  was  covered  In  the 
charge.   The  other  two  are  as  follows: 

"(29  That  evidence  of  good  character  is  not 
a  mere  make-weight  thrown  in  to  assist  in  the 
production  of  a  result  that  would  happen  at  all 
events^  but  is  positive  evidence,  and  may  of 
itself,  by  the  creatioa  ot  a  reasonable  doubt 
produce  an  ac9uittaL 

"(Si  That  evidence  of  good  character  may  of 
itself  produce  a  reasonable  doubt  where  other- 
wise no  reasonable  doubt  would  exist" 

[3]  These  requests  are  manifestly  based  on 
the  theory  that,  unless  appellant  was  shown 
beyond  reasonable  doubt  to  be  the  father 
of  the  bastard,  no  verdict  of  paternity  should 
go  against  him.  As  has  been  stated,  the 
court  declined  to  recognize  such  a  rule,  and 
told  the  Jury  that  th^y  could  find  such  a  ver- 
dict if  the  town  had  sustained  the  burden 
of  proving  by  a  fair  preponderance  of  the 
testimony  that  appellant  was  the  father  of 
the  child.  This  instruction  was  correct  It 
may  be  conceded  that  bastardy  proceedlnga 
are  aometlmes  diaracterlMd  aa  criminal  or 
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qusEd  criminal  in  diaracter,  but  nsnally  fliey 
are  held  to  be  In  tbe  nature  of  dvll  proceed- 
ings. The  views  In  the  varlons  state  juris- 
dictions, with  antborlties,  will  be  found  col- 
lected In  7  O.  J.  966.  In  this  state  it  seems 
to  be  settled  that  they  are  civil  or  at  least 
quasi  dvll.  In  Hlldreth  v.  Overseers,  13  N. 
J.  Law  (1  J.  8.  Green)  6,  it  was  said  by 
Chief  Justice  Ewing,  that: 

"An  order  of  affiliation  and  maintenance  is 
not  for  the  panishment  or  prevention  of  crime, 
or  for  the  refonnation  of  morals,  bat  to  compel 
the  •  *  *  father  to  pay  for  the  maintenance 
of  his  illegitimate  offspring,  and  thus  to  protect 
the  township  from  any  charge  for  its  support. 
The  proceeding  therefore  is  strictly  of  a  civil 
natore." 

The  question  under  consideration  was 
whether  a  commission  to  take  testimony  de 
bene  esse  could  be  Issued  tn  sncb  a  case,  it 
being  conceded  that  it  could  not,  if  the  ac- 
tion were  a  criminal  one.  In  the  later  case 
of  Dally  v.  Overseers,  21  N.  J.  Law,  491,  494, 
the  same  court  said  it  was  in  the  nature  of 
a  civil  action,  but  as  it  incidentally  charged 
a  criminal  offense,  the  defendant  was  en- 
titled to  put  in  evidence  of  good  moral  char- 
acter. Still  later,  In  Leconey  v.  Overseer, 
43  N.  J.  Law,  406,  Mr.  Justice  (afterwards 
Chief  Justice  and  Chancellor)  Hagie,  said: 

"The  proceeding  under  the  bastalrdy  act; 
while  of  statntory  character,  intended  to  com- 
pel, in  a  summary  way,  the  putative  father  to 
protect  the  public  against  the  maintenance  of 
his  iUegitimate  children,  is  not  a  criminal,  but 
a  civil,  action"  (citing  the  foregoing  cases). 

In  Schomp  v.  Tompkins,  46  N.  J.  Law,  608, 
Chief  Justice  Beasley  speaking  for  this  court, 
It  was  held  that  every  intendment  should 
be  made  tn  favor  of  the  orders  In  bastardy 
proceedings,  and  that  the  Judgment  was  to 
be  treated  as  common-law  Judgment,  to 
which  the  action  "omnia  prtesumuntur  esse 
rite  acta"  is  applicable. 

The  summary  features  of  the  procedure 
have  been  greatly  mitigated  by  the  Legisla- 
ture, as  will  be  seen  from  a  comparison  of 
the  older  and  later  acts.  Kim.  Dig.  38;  B.  S. 
1847,  p.  903;  P.  I*  1858,  p.  467;  Nix.  Dig. 
1868,  70-73;  Rev.  1877,  p.  70  et  seq.  In  the 
present  statute  (section  6)  it  is  provided  that 
the  jury  Is  to  be  summoned  as  In  a  small 
cause  court,  which  is  a  court  of  dvil  Juris- 
diction exclusively;  that  the  same  right  of 
challenge  to  Jurors  shall  exist  as  In  dvll 
cases  at  law;  and  in  section  14  the  act  says 
that  on  appeal  to  the  sessions  the  "burden 
of  proof  shall  be  "upon  the  township  as  It 
was  before  the  magistrate."  These  provi- 
sions are  plainly  consonant  with  the  theory 
of  a  dvll  proceeding  and  that  aJone.  If  s6, 
the  doctrine  of  reasonable  doubt  does  not 
apply,  and  the  requests  predicated  thereon 
were  properly  refused. 

The  character  evidence  proffered  by  ap- 
pellant was  duly  admitted,  and  the  Jury 
were  properly  charged  to  consider  It  with  the 


other  evidence  In  the  case.    App^ant  ma 
not  entitled  to  more  than  that 

We  find  no  error  either  in  the  Supreme 
Court  or  In  the  trial  before  the  sessions,  and 
the  Judgment  brought  up  wUl  accordingly  be 
affirmed. 

(at  N.'  J.  Bq.  U7) 
TURNURBJ  V.   TDRNtTRH. 

(Court  of  Drrors  and  Appeals  of  New  Jersey. 
Jane  17, 1918.) 

(Bvllabiu  ly  the  Court.) 

WiLM  *=>e84(10)  —  Spkndthbiit  Tkur  — 
DiscBBTion  or  tkustke. 
A  testatrix-  gave  certain  lands  to  her  «^ 
ecutors,  in  trust  to  hold  the  same  and  pay  the 
income  to  her  son  during  his  natural  life,  with 
remainder  to  his  lawful  issue,  and  in  default  to 
her  daughter,  the  ezecatriz  of  her  will,  subject 
to  the  condition  that  If  her  son  should  live  to 
the  age  of  40  years,  and  at  that  time  be  not 
embarrassed  with  debt  and  competent  to  pru- 
dently manage  his  own  affairs,  of  which  her  ex- 
ecutor shoald  be  the  sole  judge,  then  she  was 
authorised  and  empowered  to  convey  the  prop- 
erty to  the  son.  When  the  son  readied  that 
age  he  applied  for  the  conveyance  and  the  ex- 
ecutor, or  trustee,  refused  upon  the  ground  that 
he  was  not  then  competMit  to'manaf;e  his  own 
affairs.  Beld,  that  her  determination  of  the 
question  was  final  if  the  judgment  exercised  by 
her  was  sound  and  honest,  and  that,  under  the 
proofs  submitted,  the  exerdse  of  her  discretion 
that  the  son  had  not  become  competent  to  pru- 
dentiy  manage  his  own  affairs,  was  not  un- 
sound, or  exercised  for  selfish  and  improper 
motives. 

Kalisch,  Black,  and  Gardner,  JJ.,  dissenting. 

Ai>peal  from  Court  of  Chancery. 

Suit  {>y  H.  Biker  Tumure  against  Julia 
Tumurei  Individually  and  as  executrix  of 
the  will  of  Mary  J.  Tumure,  deceased.  From 
a  decree  for  complainant  advised  by  the  ad- 
visory master,  defendant  appeals.  Reversed, 
and  bUl  dismissed. 

James  S.  Brwln,  M.  T.  Rosenberg,  and 
James  F.  Fielder,  all  of  Jersey  City,  for  ap- 
pellant Diavld  D.  Ackerman,  of  Closter,  for 
appellee. 

BEROBN,  J.  The  complainant  filed  this 
bill  to  compel  Julia  Tnrnure^  Charles  P. 
Buckley,  and  William  W.  Bm^ley,  as  execu- 
tors of  the  will  of  Mary  J.  Turnure,  and  Jo- 
11a  Tumure  individually,  to  execute  a  trast 
contained  In  the  will  of  Mary  J.  Tumure^ 
The  testatrix  devised,  among  other  lands 
and  personal  estate,  two  parcels  of  land,  suf- 
fidently  described  for  the  purposes  of  this 
suit  as  the  "Closter  farm"  and  "Tenafly  red- 
deuce,"  to  her  executors,  in  trust  to  permit 
her  son,  the  complainant,  during  his  life,  or 
so  long  as  he  chose  to  do  so,  to  occupy  the 
same,  or,  If  he  ceased  to  reside  there,  then  to 
let  the  property  and  pay  the  rent  to  him 
during  life,  and  thereafter  to  convey  It  to  his 
descendants,  or  In  default  to  Julia,  or  her 
hdrs,  if  she  \)e  not  living.  The  wUl  further 
provided  that  if  her  son  should  live  to  be  40 
years  of  age,  "and  at  that  time  shall  not  be 
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embarrassed  wltb  debt,  and  ooautetent  to  pru- 
dently manage  bis  own  affairs,  of  wbldi  my 
executors  or  tbe  snrrlTors  of  them  ehall  be 
the  sole  Judges,"  then  theiy  were  aathorized 
to  convey  to  the  son  these  lands  and  other 
property,  and  the  trust  should  be  terminated. 
Jnlla  Tumure  was  named  as  executrix,  and 
Oharles  P.  Buckley  and  William  W.  Bnc&ley 
to  succeed  her  as  executors  after  her  death. 
She  proved  the  will,  qualified  as  executrix, 
and  Is  still  alive;  so  that  neither  of  the 
other  nominees  have  been  required  or  au- 
thorized to  qualify. 

The  will  further  empowers  the  executors 
to  sell  the  real  estate  during  the  lifetime  of 
her  son,  or  during  the  minority  of  any  of 
his  descendants,  and  to  Invest  the  proceeds 
of  sodi  sale,  which  are  to  be  held  under  the 
same  trust  as  the  land,  with  the  proviso  that 
no  sale  thereof  shall  be  made  while  the  son 
resides  on  the  farm  without  his  written  con- 
sent. The  son,  claiming  to  have  attained  the 
age  of  40  years,  not  being  embarrassed  with 
debt,  and  competent  to  prudently  manage  his 
own  affairs,  applied  to  the  executrix  and 
trustee  to  oonv^  to  him  the  land  In  contro- 
versy, which  she  refused  to  do,  and  there- 
upon this  bill  was  filed  to  comp^  tlie  convey 
ance,  and  the  advisory  master,  to  whom  the 
case  was  referred  by  the  Chancellor  for  his 
advice,  found  that  the  defendant.  In  refusing 
to  execute  the  deed  to  her  brother,  exercised 
a  discretion  confided  In  her,  for  selfish  and 
Improper  motives  and  mala  fide,  and  ad- 
vised a  decree  that  she  make  the  conveyance, 
from  whldi  she  has  appealed. 

The  latest  deUveronoe  by  this  court  on  the 
legal  ajq>ect  of  the  right  of  a  court  of  equity 
to  compel  a  trustee  to  exercise  a  discretion 
favorable  to  the  cestui  que  trust.  Is  to  be 
found  In  COormon  v.  Oowley,  81  N.  J.  Bq. 
620,  86  AtL  442,  where  the  execution  of  the 
trust  was  authorized  whenever,  in  the  opin- 
ion of  the  executrix,  the  mental  and  physical 
condition  of  the  legatee  was  such  that  he  was 
competent  to  attend  to  his  affairs,  without 
the  additional  words,  as  in  this  case^  "of 
which  my  executors  or  the  survivors  of  them 
shall  be  the  sole  Judges."  In  that  case  this 
court  said: 

"Whether  the  loii's  mental  and  physical  con- 
dition should  improve  to  the  extent  indicated 
was  a  matter  wnich  required  an  exerdse  of 
judgment  on  the  part  of  some  one.  The  testa- 
tor, as  he  had  a  ripht  to  do,  selected  the  ex- 
ecutors named  in  his  will  as  the  persons  .who 
should  exercise  that  judgment.  Their  deter- 
mination of  that  question  was  final  If  the  judg- 
ment ezerdsed  by  them  was  a  sound  and  hon- 
est one." 

Therefore  in  the  case  under  cmislderatlon 
the  only  question  remaining  is  whether  the 
edvlsoiy  master  propen^T*  determined  the 
facts  to  which  this  rule  of  law  should  foe  ap- 
pUed. 

At  the  time  of  the  mother's  death  the  de- 
fendant was  living  with  her  brother  on  the 
farm,  and  within  a  few  months  thereaftw 
he  married  and  brought  his  wife  Ida  Turn- 
ore^  to  the  farm,  and  abortlg  thereafter  tbe 


defendant  left  her  brother's  residence  and 
since  that  time  has  resided  elsewherei  The 
executrix  settled  her  account  in  the  orphans* 
court  as  execatrlx  and  also  filed  an  inter- 
mediate aocount  of  the  rent  from  the  Taiafly 
house  and  of  other  property  held  in  trust, 
and  no  dispute  is  raised  as  to  the  accounting. 

The  mother  died  November  24,  1901,  and 
the  wiU  was  dated  October  4,  189S.  In  1904, 
nearly  three  yeaiB  atber  the  mother's  death, 
the  complainant  filed  his  petition  with  the 
orphans'  ooort  of  Bergen  county,  praying 
the  appointment  of  a  suiteble  person,  in  the 
place  of  the  defendant,  Julia  Tumure,  "to 
execute  the  trust  declared  in  the  will/'  and 
on  the  8th  day  of  August,  1904,  the  orphans' 
court  appointed  William  Gw  Herring  in  the 
place  of  Julia  Tumure;  she  consenting  there- 
to, to  execute  and  complete  the  trust  created 
and  declared  In  the  sold  will,  which  aivoint- 
ment  was  accepted  by  the  appointee,  who 
executed  the  trust  until  the  20th  day  of 
December,  1905,  on  whlcik  date  the  orphans' 
court  discharged  hjm  from  all  further  duties 
as  trustee,  and  appointed  Ida  Turnure,  the 
wife  of  the  complainant,  as  trustee  in  his 
place.  On  the  9th  day  of  December,  1916, 
Ida  Tumure^  "as  sobstitnted  trustee,"  con- 
veyed the  lands  In  question  to  Ethel  H. 
Oosgrove,  the  consideration  steted  being 
$25,000.  The  grantee  was  a  stenographer 
in  the  office  of  the  couns^  of  the  complain- 
ant. She  testified  that  she  paid  the  con- 
sideration by  a  check  on  a  bank,  but  that 
the  money  was  given  to  her  by  the  counsel 
who  was  making  this  transfer,  from  whlcb 
It  is  quite  apparent  that  the  grantee  paid 
nothing  out  of  her  own  funds  for  the  trans- 
fer to  her,  and  her  part  in  the  transaction 
was|  that  of  a  conduit  to  transfer  the  title, 
tor  on  the  same  day  she  executed  a  deed  for 
the  same  lands  to  the  complainant  and  Ida, 
his  wife. 

Whether  these  conv()yancee  passed  .the 
legal  title  to  the  oHnplalnant  and  bis  wife, 
In  view  of  the  feet  that  the  power  of  sale 
contained  in  the  will  is  given  to  the  executrix, 
in  the  exercise  of  a  special  trust  and  ccmfl- 
dence,  the  gift  in  the  will  being  to  them,  or 
whether  a  substltnted  trustee,  who  was  not 
appointed  executor,  could  convey  the  legal 
title,  it  is  not  necessary  to  determine.  What 
the  parties  have  attemped  to  do  Is,  not  to 
transfer  the  title  to  the  son  as  directed  by  the 
will,  but  to  the  son  and  his  wife,  so  that  If 
the  conveyance  be  good  the  son's  ultimate 
acquisition  of  tbe  entire  title  to  the  property 
depends  upon  his  surviving  his  wife.  When 
this  will  was  made  the  son  was  shout  28 
years  of  age,  and  it  is  quite  apparent  from 
tbe  testimony,  and  the  act  of  the  testatrix 
In  putting  this  land  In  trust  for  the  ooe  ot 
her  son,  she  did  not  thai  oHisider  him  a 
competent  person  to  prudaitly  manage  his 
own  affairs,  and  It  was  also  apparent  that, 
not  having  dianged  her  will  in  the  mean- 
time, she  continued  of  tbe  same  opinion  until 
her  death,  and  that  it  was  her  intention  to 
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proTlde  a  trust  fond  for  flie  maintenanoe  of 
h»  SOD  duiinK  Ufl  lUe  wbldi  he  should  not 
be  able  to  dissipate. 

It  Is  not  necessary  In  this  (pinion  to  repeat 
the  testimony,  but  we  are  quite  satisfied 
from  it  that  the  conduct  of  the  son  np  to  the 
time  of  his  mother's  death  Justlfled  her 
appr^enslon  that  he  was  not  then  competent 
to  manage  his  own  affialrs  with  prudence, 
and  for  that  reason  she  Int^ided  to  leave 
his  share  of  her  property  in  such  a  condition 
as  to  provide  him  a  maintenance  during  life. 
What  the  son  Is  undertaking  to  do,  pofslbly 
under  the  influence  of  Iiis  wife,  Is  Immediate- 
ly to  put  (me-half  of  his  proiierty  beyond  his 
control,  and  perhaps  deprive  his  children, 
If  he  should  have  any,  of  their  reversionary 
right  ondw  the  will,  and,  If  he  leave  no 
chlldrai,  to  pass  the  estate  out  of  the  Mood 
of  the  testatrix.  There  is  not  a  partlde  of 
evidence  in  the  case  whldi  would  Justify 
any  Inference  that  the  haMts  or  pmdenoe 
of  the  complainant  is  any  different  from 
what  it  was  when  his  mother  died;  on  the 
contrary,  an  inference  Is  permissible  that 
his  wife  Is  the  stronger  character  of  the 
two,  and  that  she  has  induced  him  to  Join  In 
a  scheme  to  presently  deprive  himself  of  one- 
half  of  the  property,  and  possibly  the  whole. 

We  do  not  think  that,  with  these  condl- 
tlons  present,  the  defendant's  exercise  of  her 
discretion  not  to  convey,  she  being  made  sole 
Judge  whether  she  should  or  not,  vibb  un- 
sound or  dishonest;  for,  as  was  said  In 
(yCorman  v.  Crowley,  supra: 

"The  fact  that  the  judgment  of  others  upon 
the  question  of  the  mental  and  physical  condi- 
tion of  the  son  differed  from  that  of  the  ^ecu- 
tors  is  quite  immaterial,  for  it  was  not  upon 
their  judgment,  but  upon  that  of  the  ezecntors, 
that  the  testator  saw  fit  to  rely." 

In  addition  to  the  fact  that,  apparently, 
the  ability  of  the  son  to  act  with  prudence 
as  to  his  property  has  not  been  altered  since 
his  mother's  death,  which  would  be  a  strong 
reason  why  the  defendant  should  preserve 
the  property  for  the  use  of  the  son  as  his 
mother  intended,  is  the  additional  one  that 
his  present  intention  as  to  the  dUqposition  of 
the  property,  contrary  to  the  manifest  wish 
of  the  mother  to  protect  him  against  Just 
such  acts,  is  a  strong  Indication  that  he  is 
not  yet  qualified  "to  prudently  manage  his 
own  afEalrs."  We  do  not  think  that  the 
advisory  master  was  Justlfled  by  the  proofs 
In  the  case  in  finding  that  the  defendant  re- 
fused to  exercise  her  discretion,  as  commit- 
ted to  her  by  the  will,  "for  selQsh  and  Im- 
proper motives  and  mala  fide." 

The  fact  that  U,  in  case  the  complainant 
should  die  without  issue,  the  defendant  or 
her  hdrs  will  take  the  property,  is  not  of 
itself  sufficient  to  sustain  a  charge  of  un- 
sound or  dishonest  motive,  for  the  discretion 
was  committed  to  tier  by  the  mother  with 
full  Imowledge  of  all  the  cnrcamstances. 
GBie  trusted  the  defendant  to  see  that  the 
IHCQiierty  was  held  for  the  ben^t  of  her  son. 


and  to  prevent  its  being  taken  from  him  un- 
less she,  the  defendant,  was  satisfied  that 
he  had  so  Improved  as  to  manage  it  prudent- 
ly. She  had  confidence  in  her  daughter,  and 
made  her  the  sole  Judge,  and  that  oonfidenoe 
ou^t  not  to  be  usurped  by  the  court,  unless 
the  evidence  pr^onderantly  shows  that  It 
is  being  abused.  This  case  is  almost.  If  not 
entirely,  a  question  of  fact,  and  we  conclude 
that  under  the  testimony  the  daughter  is 
acting  in  good  faith  and  not  mala  fide. 

The  decree  below  will  be  reversed,  and  the 
bill  dismissed,  with  cost& 

KAJUSOH,  BIAOK,  and  OABDNER,  JJ., 
ilssent 

(a  N.  J.  Bq.  US) 

In   re    BOEDBUNG^S    BJSTATE). 

(Prerogative  Court  of  New  Jersey.    June  21, 
1818.) 

rSyBalM  &y  <k«  0<mrt.) 

TAXAinON  «=3895<7)— TSANSTEB  iNHEBXTAIfCa 
TaXKB— VioEBAI.  DtlTIKS— DEntrcTIONS. 

The  death  duty  Imposed  by  War  lUvaine 
Act  Sept  8,  1916.  is  a  tax  upon  decedents'  es- 
tates, and  in  asaessing  the  state  transfer  in- 
heritance tax  is  to  be  deducted  from  the  value 
of  the  estate,  in  ascertaining  the  dear  market 
value  of  the  property  tranaerred. 

Proceeding  to  assess  the  transfer  Inheri- 
tance tax  on  the  estate  of  Ferdinand  W. 
Roebllng,  deceased.  Appeal  from  assessment 
of  the  Comptroller  of  the  Treasury.  Assees- 
ment  reduced. 

Scott  Scammell,  of  Trenton,  for  appellants. 
Herbert  W.  Boggs,  Asst  Atty.  Gen.,  of  New- 
ark, for  the  State. 

BA008,  Vice  Ordinary.  The  problem 
presented  on  this  appeal  is  whether  the  death 
duty  Imposed  bgr  the  War  Revenue  Act  of 
C(Migress  approved  September  8,  1916  (39 
Stat  786,  7T7,  a  463),  is  to  be  deducted  fnwa 
the  value  of  the  estates  at  decadents.  In  as- 
sessing the  transfer  Inheritance  tax  of  1900. 
P.  Ia  1900,  p.  326,  as  amended  In  1914  (P.  L. 
267).  Terdlnand  W.  Rolling,  a  resident  of 
Trenton,  died  March  16,  1917,  testate,  leav- 
ing an  estate  appraised,  for  taxing  purposes, 
at  $10,000,000  plus.  The  federal  tax  amounts 
to  over  $1,000,000,  and  the  question  is  wheth- 
er this  sum  should  have  been  deducted  frmn 
the  appraisement,  and  the  state  tax  levied 
oa  the  transfer  of  the  remaining  $9,000,000. 
The  Comptroller  of  the  Treasury  refused  to 
grant  the  allowance,  and  this  appeal  Is  from 
bis  ruling. 

The  point  does  not  involve  the  power  of 
Congress  to  levy  the  tax,  nor  Is  the  question 
one  of  precedence  as  between  the  two  govern- 
ments, nor  yet  whether  a  double  tax  is  law- 
ful ;  but  the  decision  turns  upon  the  nature  of 
the  tax  levied  by  the  national  government, . 
and  the  construction  to  be  given  to  the  state 
statute  in  reject  of  It    'Rm  power  of  Con- 
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gresB  t»  levy  deatb  dntlea,  and  the  constitu- 
tlonallty  of  sq<±  legislatloa,  was  settled  by 
tbe  United  States  Supreme  Oonrt  in  tbe  cases 
of  Scboley  t.  Bew,  90  C.  S.  831,  23  I*  Bd. 
99,  and  Knowlton  t.  Moore,  178  U.  &  41.  20 
Snp.  Ct  747,  44  Ii.  Ed.  969.  In  the  elaborate 
opinion  of  Mr.  Justice  White  in  the  last-nam- 
ed case,  the  history  of  death  dntles  and  their 
fundamental  basis  are  interestingly  and  in- 
stmctively  discussed.  There  the  learned  pres- 
ent CSilef  Justice  declared  that,  although 
different  modesi  of  assessing  sudi  duties  pre- 
vail, nevertheless  tax  laws  of  this  nature  In 
all  countries  rest  in  Hielr  essence  upon  the 
principle  that  death  is  the  grmeratlng  source 
from  which  the  particular  taxing  jwwer  takes 
Its  being,  and  that  It  is  the  power  to  transmit, 
or  the  transmission  from  the  dead  to  the  liv- 
ing, on  which  such  taxes  are  mcHre  imme- 
diately rested;  that  all  courts  and  all  govern- 
ments concede  that  the  transmission  of  prop- 
erty, occasioned  by  death,  is  a  usual  subject 
of  taxation;  and  that,  wtiile  the  transmission 
of  property  by  death  is  exclusive  subject 
to  the  regulating  authority  of  the  several 
states,  the  thing  forming  the  universal  sub- 
ject of  taxatim,  upon  which  inheritance  and 
legacy  taxes  rest,  is  the  transmissloD  or  re- 
ceipt of  property,  occasioned  by  death;  and 
not  the  right  to  regulate  its  devtdution.  In 
adverting  to  the  view,  commonly  accepted, 
that  the  tax  rests  on  the  privilege  enjoyed 
by  states  to  regulate  succession,  he  Indicated 
that  the  doctrine  of  taxation  upon  the  privi- 
leges, as  adopted  by  the  courts,  is  merely  a 
quallflcati<m  of  ttie  fundamental  right  to  levy 
duties  upon  the  power  to  transmit  or  the 
transmission  or  tbe  receipt  of  property  by 
death,  and  is  in  harmony  with  tbe  principle 
he  laid  down,  and  subordlnately  affords  a 
legitimate  and  defensible  basis  of  taxation. 
That  both  state  and  nation  liave  the  right  to 
levy,  at  the  gams  time,  tbe  same  doss  of 
deatti  duties — double  taxation — Is  also  set- 
tled by  Knowlton  v.  Moore,  supra;  Black- 
stone  V.  Miller,  188  U.  0.  189,  23  Sup.  Ct  277, 
47  L.  Ed.  439;  Hopper  v.  Edwards.  88  N.  J. 
Law,  471,  96  AtL  667. 

This  brings  us,  then,  to  inquire  into  the 
character  of  the  tax  levied  under  the  federal 
statute.  Section  201  of  the  act  of  Congress 
provides  that: 

"A  tax  (hereinafter  in  this  title  referred  to 
as  the  tax),  equal  to  the  following  percentages 
of  the  valne  of  the  net  estate  to  be  determined 
as  provided  in  section  two  hundred  and  three, 
is  hereby  imposed  upon  the  transfer  of  the  net 
estate  of  every  decedent  dying  after  the  pas- 
sage of  this  act,  whether  a  resident  or  non- 
Tcsident  of  tbe  United  States."  U.  &  Comp. 
St  1916,  I  6336^b. 

Tbea  follows  a  graduated  increase  of  per- 
centage upon  increased  amounts  of  the  net 
estate  up  to  "ten  per  centum  of  the  amount 
by  which  such  net  estate  exceeds  $5,000,000." 
Tlie  net  estate  is  to  be  determined  by  deduct- 
ing from  tlifi  gross  estate  funeral  and  ad- 


ministrati(«  expenses,  d^ts,  certain  losses 
incurred  daring  ths  settlement  of  the  estate^ 
and  su<ih  other  charges  against  the  estate  as 
are  allowed  by  the  lawa  of  the  jurisdiction 
under  whidi  the  estate  is  being  administered, 
and  a  flat  exen^tion  of  $60,000.  The  suIk 
tltle  at  the  act,  "Estate  Tax,"  is  significantly 
descriptive,  and  a  persuasive  lndicati(»,  of 
the  dass  of  death  duties  Congress  was  dealing 
with,  and  upon  looking  into  the  12  sections 
comprlsling  the  legislation  all  doubt  vanish*^ 
regarding  the  particular  transfer  upon  whldi 
the  tax  is  imposed. 

The  value  of  tlie  net  estate  is  the  unit  ot 
taxation.  Ttds  includes  tbe  real  estate  devis- 
ed or  descending,  as  well  as  the  personal 
property  passing  to  the  executor.  A  return, 
in  duplicate,  under  oath.  Is  to  Im  made  t^ 
the  execoUM'  of  the  value  of  the  gross  estate^ 
of  the  deductions,  of  tbe  value  of  the  net 
estate,  and  of  the  tax  payable  theraoo.  The 
tax  is  to  be  paid  by  him  out  of  tlie  personal 
estate  liefore  distribution,  and  a  recent  for  It 
entitled  him  to  credit  and  allowance  there- 
for upon  the  settlement  of  Iiis  account  Tliere 
is  no  apportionment  of  it  among  tlie  various 
transferees,  nor  is  tlie  real  estate,  devised 
or  descending,  liable  bo  contribution.  On  the 
contrary,  the  collector  may  recover  the  tax  by 
a  sale  of  the  land,  and  in  tliat  event  the 
devisee,  or  heir  at  law,  shall  I>e  reimbursed 
out  of  any  part  of  tbe  personal  estate  unad- 
ministered,  or  by  an  equitable  coutrtbuticBi  by 
those  whose  interest  is  subject  to  equal  or 
prior  liability  for  the  payment  of  taxes,  debts, 
or  other  diarges  against  the  estate.  The  «m- 
duding  words  of  section  208  (IT.  S.  Comp.  St 
1916,  i  6336^1),  "It  being  the  purpose  and 
intent  of  this  title  that  so  far  as  is  practic- 
able and  unless  otherwise  directed  by  the  will 
of  the  decedent  the  tax  shall  be  paid  out  of 
th«  estate  before  its  distribution,"  are  immis- 
tokable  in  tlieir  purport  tliat  the  death  duty 
is  imposed  upcm  the  estate  and  payable  out 
of  the  residue.  To  be  more  predse,  it  is 
imposed  upon  the  estate  trantferred  by  death, 
and  not  upon  the  succession  resulting  from 
death.  The  distinction  is  well  defined  and 
recognized  in  countries  where  both  kinds  of 
tax  exist  The  federal  tax  resembles  the  pro- 
bate duty  of  act  July  1,  1S62,  c.  119,  12  U.  S. 
Stat  p.  483,  whidi  was  payable  by  the  exec- 
utor out  of  the  estate,  while  the  I^acy  duty 
therein  provided  for  (page  486)  was  payable 
by  the  beneficiaries.  The  tax  occupies  tbe 
same  field  of  death  duty  as  does  the  "estate 
tax"  in  England. 

By  the  Finance  Act  of  1894  (P.  L.  i».  818) 
an  estate  duty  is  levied  upon  the  principal 
value  of  all  property  real  or  personal,  wliicfa 
passes  on  the  death  of  a  perscm,  and  ia  im- 
posed upon  tbe  estate,  and  is  payable  by  the 
executor  as  an  administraticn  expense.  In 
addition  to  this  tax,  there  is  also  a  legacy 
tax,  and  a  suocessioa  duty  upon  the  realty. 


Digitized  by 


Ljoogle 


N.JJ 


IN  BS  BOaDUOrOV  BBTATX 


207 


payable  by  tbe  redi^entfl.  SpeoUnc  of  tb« 
death  duty,  Mr.  Hanson,  in  his  (^>enlnK  dtap- 
ter  (Hanson's  Death  Duties,  6th  Ed.)>  says: 
"The  new  duty  imposed  by  the  Finance  Act, 
1894^  and  called  estate  dutr,  supersedes  pro- 
bate duty;  but  the  key  to  tne  construction  of 
tUe  Finance  Act,  18M,  and  the  amending 
acts,  lies  in  remvaberias  that  the  new  estate 
duty,  although  it  is  leriable  on  property  which 
was  left  untouched  by  probate  duty,  such  as 
real  estate,  yet  is  in  substance  of  the  same 
aatnre  as  the  old  probate  duty.  What  it  taxes 
is,  not  the  interest  to  which  some  person  sue- 
ceeds  on  a  death,  but  the  pnverty  in  respect 
of  whidi  an  interest  ceased  by  reason  of  the 
death.  Unless  this  principle  is  deaiiy  kept  in 
view,  the  mind  ie  ooostanUy  tonpted  by  the 
wording  of  the  act  to  revert  to  principles  of 
succession  duty,  which  have  no  real  connection 
with  the  subject" 

The  specie  of  death  dnty  of  the  federal 
tax  determined,  we  come  next  to  omslder  tbe 
diaracter  and  scope  of  the  Transfer  Inheri- 
tance Tax  Act  and  Its  appllcatton  to  sltna- 
tlMis  like  the  present  one.  The  part  with 
which  we  are  concerned  reads: 

"1.  A  tax  shall  be  and  is  hereby  imposed  up- 
on the  transfer  of  any  property,  real  or  per- 
'  sonal,  of  the  value  of  five  hundred  dollars  or 
over,  or  of  any  interest  therdn  or  incmns  there- 
from, in  trust  or  otherwise,  to  persons  or  cor- 
porations, except  as  hereinafter  provided,  in 
the  foQowing  cases:  When  Uie  transfer  is  by 
wiU  or  by  the  intestate  laws  of  this  state  from 
any  person  dying,  seized  or  possessed  of  the 
property  while  a  resident  of  the  state.  All  taz- 
M  imposed  by  this  act  shall  be  at  the  rate  of 
five  per  oentuiD  upon  the  dear  market  value 
M  such  property,"  except  as  hereinafter  pro- 
vided. 

The  tax,  it  will  be  observed,  is  not  im- 
posed iQKtn  the  Immediate  transfer  of  prop- 
erty occasioned  by  death,  but  upon  the  trans- 
fer to  any  person  or  corporation,  when  the 
transfer  is  the  subject  of  a  legacy  or  devise^ 
<tf  distribution  or  descent  In  other  words, 
It  Is  not  on  the  transitory  succession  of  the 
executor  or  administrator,  but  upon  tbe  sep- 
aijate  8uccessi<ms  of  the  transferees,  wheth- 
er the  succession  be  of  the  whole  of  the  es- 
tate— a  universal  succession— or  of  the  singu- 
lar succession  of  a  legatee  or  devisee.  It  is 
not  on  the  amount  that  goes  Into  their  pock- 
ets, but  upon  the  clear  market  value  of  the 
estate  transferred  to  them,  at  the  deoedenf  s 
death,  by  the  Instrnmoitalitles  enumerated 
in  the  act  The  tax  is  not  up<n  the  aggre- 
gate value  of  the  estate  transferred,  appor- 
tioned among  the  transferees,  but  is  assess- 
ed upon  the  value  of  the  several  interests, 
and  Is  levied  upon  kindred  at  varying  rates, 
depending  upon  the  relati<Hishlp  of  the  trans- 
ferees to  the  decedent  Elacb  transferee  is 
liable  for  the  tax  upon  his  share  of  the  es- 
tate, which  is  to  be  deducted  ftom  the  lega- 
cies or  distributive  shares,  by  the  executor, 
and  for  the  payment  of  whidi  he  is  person- 
ally Uabl& 

The  settled  construction  of  the  act  Is  that 
it  imposes  a  tax  upon  the  right  of  sucoes- 
■lon  to  the  property  of  the  testator  or  intes- 
tate whldi  vested  In  the  successora  several- 
ly and  in  their  respecUre  shares  or  proper^ 


tions,  and  not  upon  the  j^operty  or  estftte 
of  the  decedent  Matter  of  Hoffman,  143  N. 
Y.  327,  88  N.  B.  811;  Miatter  of  Westom,  152 
N.  Y.  93,  46  N.  B.  816 :  Matter  of  Oibon,  160 
N.  Y.  448,  62  N.  SI  661;  In  re  Sherman  IDs- 
tate,  179  App.  Div.  497,  166  N.  Y.  Supp.  19. 
affirmed  222  N.  Y.  640, 118  N.  B.  1078;  Dixon 
V.  Russell,  70  N.  J.  Lew,  490,  76  AtL  982; 
Carr  v.  Edwards,  84  N.  J.  Law,  667,  87  Atl. 
132;  Christie's  Estate,  87  N.  X  Bq.  303,  101 
AtL  64. 

Conceiving,  then,  the  state  of  the  law  to 
be  that  the  federal  tax  Is  Imposed  upon  the 
estate,  and  that  the  transfer  Inheritance  tax 
is  levied  uiwn  the  succession,  It  becomes  at 
once  apparent  that  the  clear  market  value 
of  the  property  transferred  from  the  dead  to 
the  living  is  the  value  of  tlie  estate  after 
aU  lawful  diarges  against  it,  including  tax- 
es, are  satisfied.  In  the  case  in  hand,  the 
beneficiaries  succeeded  to  $9,000,000,  and  up- 
on this  sum,  as  apportioned  by  the  testator, 
the  state  tax  should  have  been  assessed. 
While  the  practical  result  is  a  financial  loss 
to  the  state,  it  is  not  brought  about  by  an 
assumed  aupr«nacy  in  the  United  States; 
nor  is  the  exercise  of  the  taxing  power  by 
the  national  government  an  Interference  with 
state  rights,  as  some  Judges  have  intimated. 
The  statutes  do  not  clash,  albeit  the  opera- 
tion of  the  federal  act  effects  a  reduction  of 
the  state  ratable.  They  function  in  entire- 
ly different  taxing  cones.  Belief  lies  in  ap- 
propriate legislation.  It  is  undoubtedly  with- 
in the  power  of  the  Legislature  to  impose 
an  estate  death  duty,  coextensive  with  the 
federal  act,  a  tax  on  the  power  to  transfer  at 
death,  for  instance^  and  which  may  coexist 
with  the  Transfer  Inheritance  Tax  Act, 
which,  as  we  have  seen,  levies  on  the  power 
to  rec^ve  at  death. 

The  highest  courts  In  two  of  the  states 
have  recently  decided  the  question,  reaching 
opposite  condusiims.  The  Bfllnnesota  Su- 
preme Court  held  that  the  federal  tax  should 
be  deducted.  State  v.  Probate  Court  of  Hen- 
nepin County  (Minn.)  166  N.  W.  126.  The 
Court  of  Appeals  of  New  York  held  to  the 
contrary  view.  In  re  Sherman  Estate,  su- 
pra. The  New  York  Supreme  Court  allows 
that  its  transfer  tax  is  based  upon  the 
amounts  passing  to  the  respective  transfer- 
ees, but  holds  to  the  view  that  the  conditlcHUi 
of  transfer,  as  embodied  in  its  Transfer  Tax 
Act,  comprehend  the  clear  market  value  of 
the  property  at  the  time  of  the  transfer,  ex- 
clusive of  federal  tax,  and  expressed  the 
c^lnion  that  if  the  federal  government  may 
impose  an  Inheritance  tax,  which  is  entitled 
to  be  deducted  fK>m  the  estate  prior  to  the 
assessment  of  the  estate  transfer  tax,  it  has 
interfered  with  such  conditions,  and  that  the 
constitutionality  of  a  federal  act  entitled 
to  sudi  a  construction  and  effect  might  well 
be  doubted.  If  the  court  had  acknowledged 
the  federal  tax  as  levied  iQ)oa  the  estate 
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transferred,  OoubtleBS  a  different  reanlt 
would  have  'beea  reached. 

In  the  earlier  case,  Matter  of  Olhon,  sn- 
pra,  the  Court  of  Appeals  had  before  It  the 
question  whether  the  federal  legacy  tax  of 
1898  should  be  allowed  as  a  deduction,  and 
It  held,  and  I  quote  fr<»n  the  Sherman  CSase : 

"Neither  the  amoont  of  the  state  tax,  nor 
the  amount  of  the  federal  inheritance  tax  im- 
posed under  the  War  Berenue  Act  of  189S, 
waa  deductible,  because  eadi  was  a  tax,  not 
upon  property,  but  upon  succession^^tbat  is,  a 
tax  on  a  legatee  for  the  iwivll^e  of  auoceeding 
to  the  property— and  was  payable  oat  ot  his 
legacy,  not  out  of  the  estate^' 

— a  tadt  eTlncement  that  If  the  federal  tax 
had  been  upon  the  estate,  and  not  upon  the 
legadee,  it  would  have  been  deductible  from 
the  assets  of  the  estate  before  computing 
the  state  transfer  tax.  Previous  to  the  de- 
cision in  the  Gihon  Case,  the  Supreme  Court 
of  Massachusetts,  in  Boeder  v.  Shaw,  170 
Mass.  190,  57  N.  B.  361,  decided  that  the 
legacy  tax  of  the  War  Bevenue  Act  of  June 
13,  1898,  c  448,  30  Stat  448,  should  be  de- 
ducted in.  ascertaining  the  state's  succession 
tax.  In  view  of  the  fact  that  both  federal 
and  state  taxes  were  Imposed  upon  the  same 
successions  and  were  payable  by  the  benefi- 
ciaries, it  is  difficult  to  reconcile  the  ddlv- 
erance  In  that  case  to  the  principles  of  the 
Gihon  Case. 

The  apprais^nent  npoa  which  the  tax  was 
assessed  will  be  reduced  by  the  sum  of  the 
federal   tax. 

P.  S. — Since  writing  the  above,  my  atten- 
ti<m  has  been  called  to  the  case  of  Corbin  v. 
Townshend,  103  Atl.  647,  in  which  the  Su- 
preme Court  of  Connecticut  decided  that  the 
federal  tax  is  to  be  deducted  from  the  ap- 
praisement in  computing  the  state's  succes- 
sion tax. 

(»  N.  J.  Bq.  171) 

In  re   PIHRQEXB   TSBTAXB. 

(Prerogative  Court  of  New  Jersey.    Jon*  21, 
191&) 

(Byllabut  iy  the  Court.) 

Taxation  «=>900(1,  5)— iNHxarrAnoK  Taxes 
— Affraisxubht— Affkai.. 
On  app^  from  an  assessment  of  inherit- 
ance tax,  testimony  will  not  be  let  in  to  revise 
the  appraisement  Moti(«  for  that  parpoee 
may  be  made  to  the  comptroller,  and  nom 
his  refusal  an  appeal  lies. 

In  the  matter  of  the  assessment  of  an  in- 
heritance tax  against  the  estate  of  John  P. 
Fierce,  deceased.  On  appeal  from  assess- 
ment   Assessment  corrected. 

OUbert  Collins  and  J.  Stanley  Oriffln,  both 
Of  Jersey  City,  for  appellants.  Herbert  W. 
Bc^gs,  Asst  Atty.  Oen.,  tot  the  State. 

BAOKES,  Vice  Ordinary.  This  appeal  is 
from  an  assessment  of  an  inheritance  tax 
npon  the  succession  of  a  foreign  decedent's 
estate,  and  in  respect  of  so  much  as  attacks 
the  refusal  of  reduction  in  the  appraisal  to 


the  extant  of  the  federal  war  tax  under  Act 
Sept  8,  1916,  c.  463,  }  201,  39  Stat  777  (U. 
S.  Comp.  St  1916^  I  e^«W>)  amended  Miardi 
3,  1917  (39  Stat  1002,  c.  169),  is  controlled 
by  Estate  of  Ferdinand  W.  Boebllng,  104  AtL 
29S,  and  the  deduction  will  be  allowed. 

An  ai^eal  was  also  taken  from  an  ap- 
praisement at  $280  per  share  of  15,961  shares 
of  the  common  capital  stock  of  the  American 
3adiator  Company,  on  the  {pround  that  It 
was  excessive.  At  the  hearing  on  the  appeal, 
testimony  was  offered  of  elements  of  value 
which  had  not  been  previously  submitted  to 
the  Comptroller,  and  thereupon  the  assess- 
ment was  remanded  for  further  considera- 
tion by  him.  The  additional  factors  moved 
the  Comj;>troller  to  reduce  the  appraisement . 
to  $260  per  share  and  to  revise  the  assess- 
ment accordingly,  and  by  agreement  the  ap- 
peal stands  against  the  assessment  as  re- 
vised. 

It  is  not  the  duty  nor  the  privilege  of  this 
court  on  appeal,  to  weigh  the  evidence,  or  to 
substitute  Its  Judgment  as  to  values  for  that 
of  the  Comptroller,  and  assessments  will  be 
upheld,  if  legal  principles  have  been  correct- 
ly applied  and  the  appraisement  is  supxwrt- 
ed  by  the  evidence.  The  presumption  is  in 
favor  of  the  correctness  of  the  assessment, 
and  the  burden  is  upon  the  appellant  to  point 
out  and  establish  wherein  it  is  wrong,  and  as 
the  valuation,  fixed  by  the  (jomptroller,  is 
amply  sustained  by  the  proofs,  It  is  affirmed. 

The  practice  whldi  has  grown  up  of  in- 
troducing testimony,  on  appeal,  on  questions 
of  values,  is  indefensible,  and  unfair  to  the 
Comptroller.  Jurisdiction  is  broadly  con- 
ferred upon  the  court  "to  hear  and  determine 
all  questions  in  relation  to  any  tax  levied 
under  the  provisions  of  this  act"  but  it  cer- 
tainly was  not  the  intention  of  the  Legisla- 
ture to  burden  the  court  with  the  labor  of 
appraising  estates  de  novo.  That  functloo  Is 
committed  to  the  Oomiitroller,  and  on  appeal 
his  judgment  is  to  be  reviewed  In  the  llg^t 
of  the  facts  upon  which  It  is  founded.  Here- 
after appeals  will  be  heard  upon  the  rec- 
ord made  before  that  official,  and  certified  to 
the  court.  Applications  to  open  and  revise 
assessments,  and  tor  that  purpose  to  let  in 
additional  testimony,  will  be  made  to  the 
Comptroller,  and  fh>m  his  refusal  an  appeal 
may  be  taken. 

The  assessmoit  will  be  corrected  as  in- 
did&ted. 


(8»  N.  J.  Eq.  17D) 

Appeal  of  TTLBR. 

(Prerogative  Court  of  New  Jersey.     June  21, 
1918.) 

Taxation  <8=>896(7)— TaARsnes  Inhzbitancb 
Taxes— FKdxbai.    Dtrnxs— Dinuortoif— Ir- 

TESTAOT*. 

Proceeding  to  assess  transfer  inheritance 
tax  on  intestate  estate  is  not  distingnishable 
from  proceeding  in  cases  of  testacy,  on  the 
ground  that  in  intestacy  the  federal  estate  tax 
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falli  upon  an  thd  tranafereea  unifoimly,  and  not 
upon  the  residuary  estate. 

Proceeding  to  assess  the  transfer  inherit- 
ance  tax  on  the  estate  of  Michael  Allen, 
deceased.  From  the  assessment  of  the  Comp- 
troller of  the  Treasury,  Joseph  Beck  Tyler, 
administrator,  appeals.    Assessment  reduced. 

Joseph  Be<^  Tyler,  of  Camden,  In  pro. 
per.  Herbert  W.  Boggs,  Asst.  At^.  Oen.,  for 
the  State. 

BAOKES,  Vice  Ordinary.  Michael  Allen, 
a  resident  of  Woodstown,  Salem  connty,  died 
Jannary  14,  1S17,  intestate,  leaving  a  net  es- 
tate for  dlstribntion  of  $300,000,  in  round 
flgarea,  at  which  sum  the  Comptroller  of  the 
Treasury  appraised  the  estate,  and  npon 
which  he  lerled  a  transfer  inheritance  ttiz. 
The  appellant,  the  administrator  of  the  es- 
tate, claimed  a  reduction  from  the  assess- 
ment to  the  amount  of  $5,217,  paid  by  him  to 
the  United  States  government  for  "estate 
tax,"  whidi  the  Comptroller  refnsed  to  al- 
low, and  from  his  ruling  this  appeal  was 
taken. 

The  Judgment  is  controlled  by  the  dedsicm 
in  Estate  of  Ferdinand  W.  Roebling,  104  Atl. 
29S.  The  case  is  not  distinguishable,  on  the 
ground  that  in  intestacy  the  federal  estate 
tax  falls  npon  all  of  the  transferees  uniform- 
ly, and  not  upon  the  residuary  estate,  as  in 
cases' of  testacy.  The  same  prindplea  govern. 


(*i  M.  3. 


STATE  V.  AGNBSI. 


(Supreme  Oonrt  of  New  Jersey.    Jane  17, 1918.) 

1.  Hoiaon>B     «=9ll2(l)— SKLr-DxinaiSB— Nx- 

CXSHITI . 

The  necessity  for  sdf-deftase  must  not  be 
«t  tile  dayer'a  own  CTeatioD. 

2.  Homoioa    4=s>112(l)— SEi^r-DmnsE— Aa> 

GIBKSSIOR. 

While  it  Is  not  the  role  that  an  acgressor 
can    never  Justify   hlmsdf   by   acting   In   self- 
defense,  prima  facie  it  is  his  adversary  who  has 
that  right. 
8>  Hoiaoini  «=3llO— Self-Defensb— NATints 

OF  Attack— "ItasoBDBBLT  Pkbson." 
Where  accused,  living  apart  from  bis  wife 
and  knowing  that  Mie  and  decedent  were  occupy- 
ing the  same  apartment,  bought  a  revi^ver  and 
at  1  &<iotk.  at  night  quietly  entered  the  apart- 
ment through  a  window,  'miich  be  pried  open, 
and  roused  deceased  from  sleep  and  tiiot  him 
MB  he  made  a  motion  towards  an  axe,  arif-defense 
was  not  available  to  accused,  since,  under  sec- 
tion 2  of  the  act  concemingdiBorderly  persons 
(2  Oomp.  St  1910,  p.  19rn,  he  was  such  a 
person  whom  deceased  had  the  right,  under  sec- 
tion 86  of  the  act  (page  1987),  to  arrest  with- 
out a  warrant. 

[iSd.  Nota— For  other  definitional  see  Words 
andPhrases,  First  and  Second  Series,  Disorder^ 
ly  PiBTSon.} 

4.  Hoiaoira    4=3216(3)  —  DYnro    Dxclaba- 

TIONS. 
A  signed  dedaratlon,  made  by  a  foreigner 
who  qxike  English  imperfectly  and  taken  down 
1)9  a  police  magistrate,  who  was  aided  in  nnder- 
stanmng  in  part  by  an  interpreter,  was  admis- 
sible, although  subject  to  criticism  as  to  its  ac- 
curacy. 


5.  HOMICIDK  «=9216(1)— Dtiko  Diclasationb 
— lupENDiNo  Death. 

That  a  dying  declaration  taken  down  by  a 
police  magistrate  contained  the  magistrate's  own 
statement  tending  to  show  declarant  realized 
that  death  was  impending  did  not  vitiate  the 
statement  of  declarant  himBelf,  although  the  re- 
marks of  the  magistrate  were  no  evidence  of 
the  tact. 

6.  CktnaNAi,    Law    «=>1158(4  —  Bevibw  — 
CouBT  Finding — Dtino  DKci.ABAnoNB. 

Siding  of  trial  Judge  as  to  dying  declarant's 
realization  of  impending  death  is  coodusive. 

7.  Homicide  «=947—"Mansiauohtcb"— Sud- 
den Passion. 

The  rule  is  not  that  homicide  is  always  re- 
duced to  "manslaughter"  when  a  husband  kills 
the  paramour  «f  Us  wife  in  the  act  of  adultery, 
but  only  when  the  drcumstances  are  such  that 
the  husband  may  be  supposed  to  have  acted  in 
a  sudden  transport  of  passion,  or  heat  of  blood 
upon  a  reasonable  provocation,  and  without 
malice^ 

[Ed.  Note.— For  other  definittonsL  see  Words 
and  Phrases,  First  and  Sectmd  Series^  Han- 
daughter.] 

8.  HoiaoiDB  «=940—"Mansi.auohtkb"— Sud- 
den Passion. 

^e  provocation  must  be  of  such  character 
and  BO  dose  upon  the  act  of  killing  that  accused 
for  the  moment  could  be  considered  as  not  mas- 
ter of  his  own  understanding,  for,  if  such  an  in- 
terval of  time  elaiisa  between  the  provocation 
and  the  act  <rf  klllmg  as  is  reasonably  sufficient 
for  reason  to  resume  its  sway,  the  act  is  not 
mitigated  to  manalaugfater. 

9.  HoiaoiDE  4=3213— Dtino  Dxolabation»— 
Reliqious  Belikt  of  Declabant. 

Dying  declarations  are  not  inadmiasiUe  with- 
out proof  that  declarant  believed  in  a  Supreme 
Being  or  in  a  future  state  of  punishmmt  and 
reward. 

10.  HoiaoiDK     «=>190(2)   —   Btidsncs     of 
Threats. 

Evidence  of  deceased's  threats  was  properly 
excluded,  where  accused  armed  himself  and 
sought  decedoit  notwithstanding  his  knowledge 
of  the  threats. 

Salvatore  Agnesl  was  convicted  of  crimen 
and  appeals.    Affirmed. 

The  prisooier  was  living  in  a  state  of  sepa- 
ration from  his  wife  under  artlclee  whl<^ 
provided  that  be  would  not  sue,  molest,  dis- 
turb, or  trouble  any  other  person  whomso- 
ever for  receiving,  entertaining,  or  hartx>ring 
her;  that  he  would  not  without  her  consent 
visit  her  or  knowingly  enter  any  house  or 
place  where  she  should  dwell,  reside,  or  be,  or 
send  or  cause  to  be  sent  any  letter  or  message 
to  her.  The  wife  and  the  decedent,  as  the 
prisoner  knew,  were  occupying  the  same 
apartments  which  had  i>een  rented  by  the 
wife.  The  prisoner  says  he  was  afraid  of  the 
decedent,  who  was  known  to  him  as  a  man  of 
violence  and  had  made  threats  to  kill  tha 
prisoner.  On  a  Saturday,  the  prisoner 
bought  a  revolver  because,  as  be  says,  of  ttie 
decedent's  threats.  The  other  essential  fiicts 
are  thus  stated  by  the  prisoner: 

"Then  on  Monday  night  I  again  saw  my  wife. 
I  used  to  see  her  almost  every  night,  and  then 
I  thought  that  my  wife  wanted  me,  and  I  also 
wanted  my  wife  beck,  because  we  were  22  years 
married  and  we  have  property  together.  I  did 
not  know  myself  what  to  do.  ^en  on  Tnesdi^ 
I  went  to  work  again,  always  sick,  I  couldn^ 
work.    I  couldn't  rest,  and  I  could  not  eat  be- 
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cause  I  was  always  thlnWiig  about  mj  wife 
and  mj  son,  and  that  me  and  my  aon  did  not 
have  no  hmie.  On  Tuesday  I  went  to  work 
ixaia.  On  Toesday  night  I  came  home  at  6 
oxlock.  I  couldn't  eat  whm  I  |;ot  in  the  house, 
and  then  I  went  to  a  movine  picture  show,  and 
I  came  home  at  9  o'dock,  and  I  sat  on  the  stoop 
there  smoking,  and  I  Iiad  a  watch  and  I  looked 
at  it,  and  it  was  6  o'clock,  and  then  after  that 
I  looked  at  the  watch  again,  and  I  looked  again. 
I  laid  down  in  the  bed  and  could  not  get  to 
sleep  because  I  was  always  thinking  of  my  wife 
and  scm.  Then  I  got  up  again  from  the  bed, 
and  I  started  to  smoke  a  pipe  on  the  pordL 
Then  I  Io<Aed  at  the  watcb  and  it  was  11 
o'clock.  Hen  I  went  back  to  bed  and  I  couldn't 
sleep.  I  looked  at  the  watdi  again  and  it  was 
12  o'clock.  Tbea  I  Itdd  down  and  couldn't  get 
to  (deep  because  I  was  always  thinking  about 
my  wife  and  my  son  and  I  ooold  hot  get  to 
sleep.  Then  right  away  I  thought  what  my  son 
had  taiA  me,  to  go  to  his  mouer,  and  to  talk 
to  her  and  say  to  her  that  she  should  come 
back  to  me.  I  was  afraid  to  go  there  that  night 
because  it  was  12  o'clock  and  because  I  was 
afraid  of  Galisio  beoauae  he  was  always  there 
in  that  house.  Then  I  looked  at  the  watch 
again  and  it  was  1  o'clock  in  the  morning.  Then 
it  came  into  my  head  again  to  go  ther&  and  I 
was  afraid  to  go  there ;  right  away  them  it  was  1 
o'clock.  I  don't  know.  It  must  have  been  my 
Lord  Jesus  Christ  or  the  Mother  at  the  Lord 
that  says  to  me,  'Go  th^re,  go  there,'  but  I  was 
afraid.  It  was  raining  very  hard,  and  again 
it  was  in  my  head,  'Go,  go.'  All  at  once.  I 
don't  know  if  it  was  the  devQ  or  the  Mother 
of  God  that  said  to  me,  'Go,  go,'  and  I  took  my 
coat  and  put  it  on  and  put  on  my  shoes  without 
lacing  them,  and  I  went.  I  had  the  revolver 
right  here.  I  always  carried  a  revolver  because 
I  was  afraid  of  hiia,  because  he  was  n>lng  to 
kiU  me  any  place.  Aa  I  got  in  the  yard,  oecause 
they  lived  in  the  rear,  I  took  my  shoes  oS. 
I  then  went  into  tiie  yard  in  my  stocking  feet. 
Then  I  saw  where  the  window  was  where  they 
were  living.  Then  I  listened  by  the  window 
to  see  if  they  were  sleeping  or  not.  And  I  took 
this  putty  knife  and  I  went  to  tiie  first  window 
and  tried  to  open  it,  and  that  was  lodced.  Then 
I  went  to  the  second  window  and  went  tills  way 
'  with  the  pot^  knife.  That  window  opened. 
The  window  opened,  not  much,  but  a  little  bit, 
a  little  Ut  at  a  time.  Then  I  laid  down  this 
knife  on  the  ground  and  I  raised  the  window 
nice  and  easy  a  little  bit  at  a  time,  and  I  had 
always  had  my  ear  to  the  window  to  listen,  be- 
cause if  they  were  awfUce^  why  then  they  would 
have  to  cut  my  head  off,  see,  because  I  cannot 

?;o  m  through  the  door,  because  the  do<w  was 
ocked,  and  I  weot  through  the  window.  I 
went  nice  and  easy.  Then  I  put  my  foot  into 
the  house  first,  and  then  a  hand,  and  I  went 
in.  It  was  dark.  There  was  no  light  thei«.  I 
saw  a  bed  there.  There  was  nobody  in  that 
bed,  in  the  first  room.  •  *  *  Then  nice  and 
easy  I  found  my  way  out  into  the  kitchen  be- 
cause the  kitchen  is  near  to  this  room,  because 
I  never  was  in  that  house.  I  never  had  been  in 
there  before,  and  I  went  nice  and  quietly  look- 
ing for  me  way.  Then  I  entered  another  loom. 
I  looked  into  the  dark,  and  I  saw  a  bed.  I 
did  not  see  anything.  I  lo<dced  and  I  did  not  see 
nothing,  because  it  was  dark  in  that  room. 
Because  I  smoke  and  I  carry  diatehes  In  my 
pocket,  I  took  out  a  match  and  lit  a  matdi.  I 
Ut  a  match  and  threw  tixe  light  like  this,  and 
I  held  it  up,  and  then  I  see  Gaetano  Galizio 
and  my  wife  in  bed.  Gaetano  Galizio  in  bed. 
He  got  up  right  away  and  he  made  a  motion 
down  this  way  to  take  a  axe.  As  he  raised  the 
axe,  of  course  I  don't  think,  I  don't  think,  I 
don't  know  what  it  is.  I  shoot,  I  don't  know 
bow  many  times^  ona^  two*  threes  four,  five 
timea.' 


The  tilal  Judge  diarged  that  One  defense 
of  self-defense  had  no  application  to  the 
facts  of  the  case^  and  that  the  Jury  were  not 
to  consider  it. 

Argued  February  term,  1918,  before 
SWAYZB,  TRBNOHAKD,  and  MINTUBN, 
JX 

Ward  &  McGlimis,  of  Paterson,  for  ai>- 
peUant  IQcbaei  Dunn,  of  Paterson,  for  the 
State. 

SWATZB^  J.  (after  stating  the  facts  aa 
above).  [1-3]  TbeprlndiAeoawhiditherl^t 
of  self-defense  rests  and  the  limitations  of 
that  right  hare  been  aettled  by  the  dedsloa 
of  the  Ooort  of  Blrrors  and  Appeals  In  Brown 
▼.  States  62  N.  J.  Law,  660^  702;  42  Att.  811. 
82a    The  court  there  said: 

"The  foundation  of  the  right  to  take  life  by 
the  way  of  self-defense  is  neceadty.  mere  must 
exist  a  necessity  for  resorting  to  violeooe  for 
self-protection  and  necesaty  for  using  the  means 
that  were  used  to'secore  the  defense  of  the  per- 
son. An  accused  ia  Justified  in  using  force  to 
defend  bis  person  only  when  force  is  necessary  to 
aceotnplish  that  end.  If  the  injury  apprehended 
could  be  otherwise  avoided,  the  prisoner  was 
bound  to  avoid  the  danger  without  resorting  to 
violence,  and,  even  if  the  circumstances  be  such 
as  to  require  the  use  of  force  to  repel  the  as- 
sault, he  will  be  inexcusable  if  he  carried  his 
defense  beyond  Uis  bounds  ot  necessity.  The 
danger  must  be  immediate,  and  must  be  actual 
or  dse  apprehended  on  reasonable  grounds^  oC 
whidi  the  jury  is  to  judge." 

Underlying  this  rule  ia  the  assumption  that 
the  necessity  must  not  be  of  the  detendanf  a 
own  creation.  It  would  be  ocntrary  to  the 
fundamental  principles  of  the  law  If  a  man 
oould  Justify,  what  would  c^herwlse  subject 
him  to  legal  liability,  by  his  oiwn  act.  The 
prisoner  was  under  no  neoesslty  of  breaking 
in  the  apartment  occupied  by  OaUalo,  and 
that  in  the  dead  of  ni|^t,  after  assuring  him- 
self that  Galizio  was  6sleep.  Etven  if  wa 
assume  in  his  favor  that  the  apartment  was 
rented  by  his  wife,  and  that  he  bad  the  right 
to  break  into  that  apartment  at  the  hoar  he 
did  notwithstanding  his  agteement  not  to 
enter  any  house  or  place  where  she  shorild 
dwell,  reside;  or  be,  and  if  we  assume  farther 
that  he  supposed  Galizio  was  there  and  might 
be  caught  ia  the  act  of  adultery,  he  was 
under  no  necessity  of  Inrealdng  in  as  he  did. 
He  oonfeesedly  knew  Oallzio's  violent  char- 
acter and  the  threats  made  by  GalMo  against 
his  Ufe,  and  the  illicit  relations  with  hla  vtfa. 
He  must  have  known  that  his  own  ai^)ear- 
ance  at  that  honi;  armed  with  a  xerotrtr 
would  provoke  a  combat  His  eatcj  at  satS^ 
a  ,timeh  in  sudi  a  manner,  so  armed,  was  in 
any  aspect  of  the  case  an  act  of  aggression. 
It  would,  of  course,  be  too  much  to  say  that 
an  aggressor  can  never  Justly  hlmsftH  by 
acting  in  self-defense,  but  prima  fade  It  U 
bis  adversary  who  has  that  right  Tb&t  is  par- 
ticularly so  in  a  oeae  like  the  present,  where 
the  situation  was  sudh  that  Hie  decedent 
probably  had  the  right  to  kill  the  prisoner. 
For  it  is  well  settled  that  a  person  under  a 
reasonable  apprehension  ot  deatb  or  great 
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bodily  barm  may  kill  bis  advenaiy  In  self- 
defense.  This  rule  to  which  the  prisoner 
himself  appeals  would  hare  Jnatltled  the 
decedent  A  Jury  could  hardly  find  otherwise 
than  that  the  appearance  of  an  armed  man 
with  wh(»n  he  had  had  dlflferences,  in  the 
bedrown  of  the  deceased  at  that  hour  of  the 
night  and  the  rousing  of  the  deceased  from 
sleep,  was  a  sltnatlmx  to  cause  a  reasonable 
apprehension  of  death  or  great  bodily  harm 
and  to  justify  him  In  slaying  the  prisoner. 
There  were  other  circumstances  which  would 
have  Justified  the  deceased  In  arresting  the 
prisoner.  Section  2  of  the  act  concerning 
disorderly  persons  enacts  that  any  person 
who  shall  be  appr^ended  having  up(m  him 
m:  her  any  plck^lock,  key,  crow,  Jack,  bit, 
or  other  Implement  with  an  Intent  to  break 
and  enter  any  building,  shall  be  deemed  and 
adjudged  to  be  a  disorderly  person.  The 
prisoner  by  his  own  evldeaoe  had  a  putty 
knife,  adapted  for  prying  up  a  window  sash, 
and  commonly  used  by  glaziers  for  removing 
the  putty  that  secures  panes  of  glass  In  place. 
He  had  provided  himself  with  It  for  the  pur- 
pose of  breaking  in  the  apartments  where 
the  deceased  was  shot,  and  bad  actually  used 
It  ft>r  the  purpose.  He  was  clearly  a  "dis- 
orderly person"  within  the  meaning  of  the 
act  Section  36  makes  it  the  duty  of  police 
officers,  and  lawful  fk>r  any  other  person,  to 
apprehend  without  warrant  or  process  any 
disorderly  person,  and  take  him  before  a 
magtetxate.  In  Brown  y.  State^  62  N.  J.  Law, 
686,  at  page  687,  42  AtL  811,  Justice  Depue 
called  attention  to  the  inixMrtanoe  of  this 
statute,  which  the  trial  Judge  had  excluded 
from  the  conelderatlwi  of  the  Jury,  in  order 
to  aay  that  it  was  not  to  be  exduded.  The 
conrt  In  tliat  case  was  dealing  with  tbe  Jne- 
tUcatlon  0(f  an  officer,  but  under  section  S6 
the  right  of  any  person  Is  tbe  same  as  the 
right  of  an  officer;  the  difference  between 
the  two  being  that  the  officer  Is  under  a  duty 
to  make  the  arrest  The  distinction  between 
the  right  of  an  officer  and  tbe  ri^t  of  one 
not  an  officer  to  arrest  in  case  of  feiony  and 
misdemeanor,  considered  In  tbe  same  case 
has  no  application  to  tbe  caae  oiC  a  disorderly 
person. 

The  situatton  then  Is  this:  The  decedoit 
had  tbe  right  to  slay  in  self-defense  if  in 
leaaonable  apprdienskm  fbr  his  own  life,  as 
be  must  have  been,  and  be  had  tbe  right  to 
arrest  the  prisoner  as  a  disorderly  person. 
Whatever  he  did  by  way  of  assaulting  the 
prisoner  would  have  been  legal  unless  be 
used  excessive  force,  nie  prisoner  could  not 
Justify  reslstanoe  to  lawful  fi»oe.  In  tbe 
Brown  Case  tbe  conrt  said: 

"If  the  arrest  was-  a  lawful  one,  (he  officer 
had  tbe  right  to  nse  the  force  neoeeeary  to  ren- 
der the  arreat  eSectlvek  and  U  the  prlMner,  by 
Us  icslstance  to  the  arrest  brought  violence 
upon  Uinself,  which  pot  his  body  in  danger, 
that  cannot  be  made  Justificatian  for  kUIlng  the 
officer." 

Tbe  basis  of  the  rule  Is  tbe  lawfalneas  of 
tbe  amst,  not  tbe  character  ot  tbe  peraoo 
mUnc  tt.  and  tbe  same  rule  awUee  to  a 


person  other  tban  an  officer,  when  he  has 
the  lawful  right  to  arrest  The  only  (lues- 
tlon  tbea  Is  whether  there  was  any  evidence 
that  tbe  decedent  used  excessive  force.  It 
would  be  superfluous  to  add  anything  on  this 
subject  since  the  prisoner  was  armed  with 
a  deadly  weapon  effective  at  some  distance^ 
the  decedent  unarmed,  accept  (if  tbe  pris- 
oner is  to  be  believed,  as  he  must  be  for  the 
present  purpose)  with  an  axe  hastily  adzed 
as  he  woke  trom.  sleep.  The  prisoner  neither 
said  nor  did  anything  to  allay  the  apprehen- 
sion which  the  decedent  could  not  have 
avoided  feeling,  nor  did  he  retreat  as  he 
ml^t  readily  have  done;  be  does  not  even 
say  that  the  way  by  whldi  he  had  entered 
was  not  open  for  retreat  and  he  had  the 
advantage  of  a  weapm  whldi  made  it  possi- 
ble for  him  to  "cover"  his  adversary.  We 
think  the  trial  Judge  was  rlg^t  In  taking  the 
question  of  self-defense  trom  the  jury.  We 
have  dealt  with  tbe  question  as  presented  by 
the  charge  rather  than  as  presented  by  tbe 
rulings  on  evidence,  for  the  reason  that  the 
remarks  made  by  the  Judge  on  the  original 
offer  of  evidence  became  harmless  when  the 
prisoner,  tbe  only  possible  witness,  was  sub- 
sequently permitted  to  tell  bis  story  In  full 
without  intermpticxi. 

[4-1]  The  Judge  allowed  In  evldmce  a  dy- 
ing declaration  under  circumstances  that  re- 
quire some  comment  The  declaration  was 
made  by  an  Italian  who  si>oke  Bngllsh  im- 
perfectly, and  was  taken  down  In  narrative 
form  by  the  police  magistrate.  The  magis- 
trate says: 

"When  I  asked  him  qaestioDs  he  would  say  in 
Ehiglish,  some  part  of  it  I  poesiMy  did  not  vat- 
derstand,  and  I  would  have  the  same  quMttoa 
repeated  by  De  lAoda,  who  would  explain  to  me 
in  Italian  what  he  said." 

De  liueda  was  cm  Interpreter,  who  was  not 
produced  as  a  witness  at  the  trlaL  The 
statement  as  written  oat  by  the  magistrate 
was  signed  by  the  deceased.  A  statement  se 
taken  Is  subject  to  otttcisn  as  to  its  aceurah 
cy,  but  we  see  no  reason  why  It  Is  not  a&- 
inlB8lbl&  It  Is  like  any  other  signed  stat»- 
moit  wbMi  It  is  once  established  as  a  dying 
declaration.  The  fact  that  It  also  contained 
the  magistrate's  own  statonent  t«iding  to 
Show  that  the  declarant  realised  that  death 
was  impending  does  not  vitiate  the  statement 
of  the  decedent  himself:  Wblle  these  re- 
marks of  tbe  magistrate  were  no  evidence  oC 
the  face,  that  was  established  by  proper  evi- 
dence, and  tbe  finding  of  the  trial  Judge  on 
the  point  is  conclusive.  State  v.  Monich,  74 
N.  J.  liaw,  522,  64  AU.  1016.  I^or  did  the 
prisoner  tn  fact  suffer  any  manifest  wrong 
or  injury  by  tbe  admission  of  the  de<dara- 
tlon.  In  matnial  matters  tt  agreed  with  the 
testimony  of  tbe  prlscmer,  ezoei>t  In  tbe  state- 
ment that  the  prisoner's  wife  was  In  another 
room.  This  might  have  been  harmful  if  the 
defendant  was  entitled  to  have  the  jury  con- 
sider whether  his  off ense  was  not  reduced  to 
manslaughter.    But  the  rule  is  not  that  tbe 
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offense  Is  always  reduced  to  manslaughter 
when  a  husband  kills  the  paramour  of  his 
wife,  In  the  act  of  adultery,  but  only  when 
the  circumstances  are  such  that  the  husband 
may  be  supposed  to  hare  acted  In  a  sudden 
transport  of  passion,  or  heat  of  blood  upon 
a  reasonable  provocation,  and  without  mal- 
ice; The  provocation  must  be  of  such  a  diar- 
acter  and  so  close  upon  the  act  of  kilUng 
that  for  the  moment  he  could  be  considered 
as  not  master  of  hla  own  understanding.  If 
Budi  an  interval  of  time  elapsed  between  title 
provocation  and  the  act  of  killing  as  is  rea- 
sonably sufficient  for  reason  to  resume  Its 
■way,  the  act  is  not  mltl^ted  to  manslaugh- 
ter. 1  Bnssell  on  Crimes,  786;  Brown  ▼. 
State,  supra,  62  N.  3.  Law,  at  pages  710,  711, 
and  713,  42  Atl.  811.  The  rule  is  not  apjdlca- 
ble  to  a  case  like  the  present,  where  the  hus- 
band kills  the  adulterer  deliberately  and 
upon  revenge  after  the  fact  and  sufficient 
cooling  time.  Russell,  724.  In  this  case 
the  defendant  knew  of  the  adulterous  rela- 
tions, as  he  says,  between  his  wife  and  the 
decedent  and,  armed  with  a  deadly  weapon, 
was  seeking  him  out  in  the  hope  and  expec- 
tation of  catching  him  in  the  act  Rules  ap- 
plicable to  conduct  due  to  a  transport  of  pas- 
sion cannot  apply  to  so  deliberate  an  act 

[I]  The  objection  that  there  was  no  proof 
that  the  deceased  believed  in  a  Supreme  Be- 
ing or  in  a  future  state  of  punishment  and 
reward  is  unsubstantial.  The  law  is  set^ 
tied  for  us  by  what  this  court  said  in  Don- 
nelly T.  State,  26  N.  J.  Law,  601,  620. 

[10]  The  evidence  of  threats,  so  far  as  It 
was  excluded,  was  properly  excluded;  the 
prisoner  sought  the  decedent  notwithstanding 
hla  knowledge  of  the  threats.  In  fact,  he 
was  allowed  to  testify  to  the  threats  him- 
adf. 

The  trial  Judge  charged  the  Jury  that.  If 
tbey  took  the  prisoner's  version  of  the  case, 
they  must  find  him  guilty  of  manslaughter 
at  least  This  was  favorable  to  the  prisoner 
If  s^-defense  was  exdnded.  The  prisoner's 
«wn  claim  was,  either  that  he  acted  in  self- 
defense,  or  In  a  transport  of  passion  caused 
by  finding  the  deceased  in  bed  with  the  pris- 
oner's wife.  The  first  claim  being  inadmis- 
sible, the  second  only  lis  to  be  considered,  and 
that,  on  the  prls(mer's  own  daim,  merely  re- 
duced the  crime  from  murder  to  manslaugh- 
ter. The  Judge  mi^t  well  have  told  the  Jury 
that  under  the  circumstances  of  this  case 
the  grade  of  crime  was  not  reduced  to  man- 
■laugbter. 

Let  the  Judgment  be  affirmed. 


(n  N. 


J.  law,  481) 

TRAPP  V. 


BROWN. 

(Supreme  Court  of  New  Jersey.    June  6,  1018.) 

1.  BxEcunoN  <=»420%,  New,  vol.  10  Key-No. 
Series— Vacating  Obdeb. 
Where  execution  is  returned  unsatisfied  and 
upon  ex  parte  application  of  the  Jadnnent  credi- 


tor one  of  the  Justices  of  the  Supreme  Court 
makes  an  order,  based  on  Act  March  16, 1916  (P. 
Lk  p.  242),  that  execution  shall  issue  against 
certain  rents,  due  the  judgment  debtor,  the  or- 
der can  b«  brought  before  the  Supreme  Court  tor 
review  upon  motion  by  Judgment  debtor  to  va- 
cate it 
2.  Ekboution  «s»4a(Hi,  New,  voL  10  Key-No. 

Series— Statutobt  Paovisiona 
Act  BCarcfa  16,  1016  (P.  L.  p.  242),  authoriz- 
ing issuing  of  execution  by  order  of  court  or 
Judge,  when  execution  lias  been  r^umed  un- 
satisfied, upon  application  of  Judsment  credi- 
tor without  notice  to  Judgment  debtor,  being  in 
derogation  of  the  procedure  at  common  law,  aU 
proceedings  thereunder  must  be  in  strict  complf 
ance  with  express  statatory  requirements,  and 
no  intendmoit  will  be  made  to  enable  the  court 
or  Ju^e  to  assume  jurisdiction,  in  the  abaencs 
of  jurisdictional  facts  properly  evidenced. 
&  Ekecution  «=>420%,  New,  vol.  10  Key-No. 

Series— Pboceeoinob. 
Under  Act  March  16^  1916  (P.  L.  p.  242),  au- 
thorizing issuing  of  execution  by  order  of  court 
or  judge,  when  execution  has  been  returned  un- 
satisfied against  wages,  debts,  earnings,  salary, 
income  from  trust  funds,  or  profits  doe  or  owing 
to  judgment  debtor,  a  petitiou  for  an  order  for 
execution  against  certain  rents  is  insufficient  to 
authorize  making  ot  order,  where  petiti<m  does 
not  show  bona  fide  eflCort  to  collect  by  execution, 
or  give  reason  why  Judgment  cannot  be  satisfied 
by  execution  upon  proper  levy  against  building 
producing  the  rents. 

4.  EjZKoxrnon    *=>360— Statutes— Oonsisuo- 
noN. 

Act  March  16,  1916  (P.  L.  p.  242),  befaig  an 
act  pertaining  to  execution,  will  be  cmstrued  in 
connection  with  other  acts  on  subject  of  execu- 
tion. 

5.  EhnBODTioN  «sb420^.  New,  vol.  10  Ksr-No. 
Series— STATnTKS—CoNBTXuanoii. 

Act  March  16,  1916  (P.  L.  p.  242>.  authoris- 
ing issuing  of  execution  "where  wages,  debts, 
earnings,  salary,  income  from  trust  funds  w 
profits  are  due  and  owing  to  the  jndgmrait  debt- 
or," does  not  authorise  such  order  against  rents. 

Action  by  Susanna  B.  Trapp  against  Mil- 
dred J.  Brown.  Judgment  for  plaintiff,  and 
upon  the  return  of  execution  unsaUsfled 
pltJntiff  petitioned  for  order  that  executl<m 
issue  against  certain  rents.  Order  Issued, 
and  defendant  moves  to  vacate  the  order. 
Vacated,  and  executlcm  issued  thereunder  set 
aside. 

Argued  November  term,  1917,  before 
SWATZB,  TRENCHABD,  and  MINTUBN, 
JJ. 

Martin  T.  Bergen,  of  Camden,  for  plaintiff. 
Bourgeois  &  Coulomb,  of  Atlantic  City,  for 
defendant 

MINTUBN,  J.  Tbe  plaintiff  having  ob- 
tained a  Judgment  against  defendant  for 
$710  damages,  besides  costs,  and  having  Is- 
sued execution  against  the  defendant,  pre- 
sented a  petition  to  one  of  the  Justices  ot 
this  court,  alleging  the  recovery  of  the  Judg- 
ment and  the  issuing  of  execution,  which 
was  returned  unsatisfied.  It  further  alleged 
that  defendant  is  owner  of  a  certain  hotel 
property  at  Atlantic  City,  from  which  she 
receives  at  stated  times  the  sum  of  f4,2S0 
annually;  that  the  installment  of  rent  due 
June  16,  1917,  has  not  been  paid,  and  she 
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prays  for  an  order,  directing  tiie  Issnlng  at 
an  execution  against  any  sum  In  the  hands 
of  the  agents  collecting  the  rents  due  to  de- 
fendant from  the  tenant  In  possession  of  the 
premises.  The  order  was  made  that  snch  an 
execution  Issue,  and  providing  that  It  be  lev- 
led  against  "the  debts  and  rents  now  due  or 
hereafter  to  become  due"  from  the  said  prop- 
erty "to  the  fall  amount  thereof,  until  the 
amount  of  said  Judgment,  with  costs  of  this 
motion  to  be  taxed,  are  paid,  and  also 
against  the  debts.  If  any,  dae  [by  the  real  es- 
tate agents]  to  the  defendant,  to  the  full 
amount  thereof  until  the  amount  of  said 
Judgment  with  costs  are  paid."  Thereafter 
notice  was  given  tn  behalf  of  defendant  for  a 
vacation  of  the  order,  which  motion  now  pre- 
sents the  proceedings  to  this  court 

[1]  We  think  under  Key  v.  Paul,  61  N.  J. 
Law,  133,  38  Atl.  823,  the  matter  Is  properly 
before  us  on  this  motion.  The  act  which 
presents  the  basis  for  the  proceeding  is  P.  L. 
1916,  p.  242,  c.  U3,  the  title  of  which  Is 
anomalous.  It  provides  (section  1)  for  the 
issuing  of  an  execution,  by  order  of  a  Judge 
or  court,  upon  an  unsatisfied  Jndgment,  after 
the  return  of  an  executitm  unsatisfied, 
"wh«re  any  wages,  debts,  earnings,  salary, 
Income  from  trust  funds,  or  profits  are  due 
and  owing  to  the  judgment  debtor,"  or  "shall 
thereafter  become  due  and  owing  to  him  to 
the  amount  of  eighteen  dollars  or  more  per 
week." 

[2]  The  act  itself  is  in  derogation  of  the 
procedure  at  common  law,  and  takes  from  a 
debtor  and  his  creditors,  regardless  of  prior- 
ities, property  in  Invltom,  and  without  hear- 
ing or  a  notice  thereof  to  creditors.  The  pro- 
cednie  therefore  must  be  In  strict  compli- 
ance with  the  express  requirements  of  the 
statute,  and  no  Intendment  will  be  made  to 
enable  the  court  or  a  Judge  to  assume  Juris- 
diction, In  the  absence  of  the  Jurisdictional 
facts  properly  evidenced.  Slnnlcks<Hi  v. 
Johnson,  17  N.  J.  Law,  129,  84  Am.  Dec.  184; 
I]ayre  v.  Earl,  8  N.  J.  Law,  358;  Adler  v. 
Tumbnll  Co..  67  N.  J.  Law,  62,  30  Atl.  319 ; 
WestfaU  V.  Dunning,  66  N.  J.  Law,  459,  14 
AtL  486. 

[3]  It  is  doubtful,  to  say  the  least,  wheth- 
er the  act  in  question  was  Intended  to  apply 
to  a  sltnatlon  such  as  Is  presented  here. 
While  the  petition  alleges  the  return  of  the 
execution  unsatisfied,  the  Inquiry  neverthe- 
less arises  why,  where  the  real  estate  from 
which  this  alleged  revenue  is  derivable,  is 
the  property  of  the  defendant,  the  writ  of 
execution  upon  a  proper  levy  should  not  pro- 
duce the  amount  of  the  execution.  No  ex- 
planation of  that  Jurisdictional  fact  Is  ob- 
tainable from  the  petition.  So  that  upon  its 
face  the  defendant  Is  seised  of  real  property 
which  is  subject  to  execution,  and  which, 
for  some  reason  not  explained  by  the  record, 
Is  not  subjected  to  a  levy.  The  mere  formal- 
ity of  issuing  an  execution  and  having  It  re- 
turned pro  forma  unsatisfied  Is  not  the  Ju- 
risdictional fiut  whldi  the  statute  requires  am 


sine  qua  non  to  a  resort  to  this  exceptional 
method  of  procedure:  There  must  appear 
from  the  petition,  as  a  Jurisdictional  fact, 
that  a  bona  fide  effort  to  collect  by  execution 
had  been  made,  and  failed,  before  resort  can 
be  had  to  the  provisions  of  this  legislatlcm. 
The  petitlcm  In  thla  Instance  leaves  It  Inex- 
plicable why  a  defendant,  confessedly  seised 
of  a  valuable  parcel  of  real  estate,  at  Atlan- 
tic City,  from  which  an  Income  of  $4,250  an- 
nually Is  derived,  should  not,  upon  execution 
and  levy  thereunder,  be  forced  to  satisfy  the 
Jndgment  from  the  real  estate. 

[4]  The  act  under  consideration  must,  as 
an  act  dealing  with  a  cognate  subject,  be 
construed  in  pari  materia  with  other  acts 
dealing  with  the  subject  of  executions.  New- 
ark Bank  v.  Assessor,  30  N.  J.  Law,  IS ;  Far- 
reU  V.  State,  64  N.  J.  Law,  421,  24  AtL  726. 
Therefore  the  proof  required  for  the  making 
of  the  order  in  questl<Mi  must.  In  the  lan- 
gnage  of  the  act,  be  "satisfactory  proof  of 
such  facts  by  affidavits  or  otherwise." 

In  Glthens  v.  Mount,  64  N.  J.  Law,  166,  44 
Atl.  861,  this  conrt  held  that  to  warrant  the 
making  of  an  order  of  this  character,  in  pro- 
ceedings supplementary  to  execution,  the  pe- 
tition must  be  suK>orted  by  legal  evidence. 
The  present  Chief  Justice,  writing  the  opin- 
ion, says: 

'"Dm  act  requires  proof  of  the  facts  upon 
which  the  application  for  the  injunction  is  based, 
and  'proof,  when  used  in  a  legislative  enact- 
ment, means  legal  evidence  upon  which  Judicial 
action  may  be  rested." 

The  cogent  force  of  this  reqtilrement  be- 
comes particularly  appai^it  upon  the  meager 
facts  presented  by  the  petition,  because  while 
It  becomes  manifest  that  the  defendant  Is 
the  owner  of  property  amply  capable  of  sat- 
isfying an  execution,  for  the  amount  Involv- 
ed, it  Is  nowhere  explained  whether  the  prop- 
erty is  Incumbered,  or  what  the  equity  of 
the  defendant  therein  may  b*.  Nor  is  It 
made  apparent  whether  other  and  prior  lien- 
ors to  this  Jndgment  creditor  may  not  be  ea- 
titled  to  a  preference  over  this  plaintiff  as 
to  that  particular  fund.  The  result  may  be 
that  upon  a  mere  ex  parte  application  of  this 
nature,  without  notice  or  hearing  to  any 
party  in  Interest,  the  vested  rights  of  prior 
lienors  may  be  eliminated  and  in  effect  sub- 
verted. In  such  a  situation,  a  party  whose 
Interests  would  be  Injuriously  affected  might 
well  insist  that  there  was  an  absence  of  due 
process  of  law,  and  successfully  Invoke  that 
provision  of  the  Fourteenth  Amendment  of 
the  federal  Constitution  as  a  barrier  to  the 
deprivation  of  his  rights.  Coe  v.  Armour 
Fertilizer  Works,  237  U.  S.  413,  36  Sup.  Ot 
625,  69  L.  Ed.  1027.  A  proceeding  in  discov- 
ery in  aid  of  execution  In  accordance  with 
section  23  of  the  execution  act  (2  C.  S.  p. 
2249)  would  obviate  those  contingencies  and 
difficulties,  and  furnish  the  "satisfactory 
proofs"  required  by  the  act  of  1916,  as  a 
basis  for  the  order  in  question.  In  accordancs 
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with  the  determliiatton  In  Oithens  t.  Honnt, 
■upra. 

[5]  We  think  also  that  fnndamoitally  the 
proceeding  U  not  warranted  by  the  provl- 
•lons  of  the  act  of  lOie.  As  has  been  obsenr- 
ed,  It  spedfiee,  the  character  of  Income,  an 
order  may  be  Issued  to  reach,  as  "wages, 
debts,  earnings,  salary,  Income  from  trust 
funds,  or  profits."  This  ennmeration  mani- 
festly confines  the  assets  <  reachable  by  snch 
process  wUhln  a  designation  or  classification 
which  Is  limited  to  the  personal  earnings, 
trust  funds,  and  profits  of  the  debtor.  In 
no  part  of  the  act  does  it  refer  to  real  estate 
of  the  debtor,  or  rents  therefrom,  wbldi 
terms  at  all  times  have  borne  a  distinctive 
legal  status  and  characteristic,  and  have  been 
subject  to  the  application  of  different  legal 
principles,  from  those  rules  applicable  to  per- 
sonal property;  for,  notwithstanding  Judi- 
cial refinements  and  statutory  innovations, 
the  basic  conceptions  incident  to  Jus  In  rem 
and  Jus  in  personam  of  the  dvil,  feudal,  and 
common  law  still  subsist  as  the  fundamental 
characteristics  of  Jurisprndoice.  It  will'  be 
preswned,  therefore,  that,  where  the  Legisla- 
ture In  Its  enactment  distinctly  classifies  one 
species  of  property,  peculiarly  personal  to 
the  debtor,  and  fails  to  enumerate  another 
species,  non  eJusdem  generis,  and  not  dis- 
tinctively personal  to  the  debtor,  its  omission 
of  the  latter  spedes  was  due  to  an  intent  to 
eliminate  it  from  the  purview  of  the  act 
Uvermore  v.  Frediolders,  29  N.  J.  Lew,  24S. 

A  rule  equally  cogent  since  the  days  of 
Lord  Hale,  Is  that  of  "nosdtur  a  bocUb," 
which  construes  the  specific  language  em- 
ployed with  reference  to  its  subject  assod- 
ates,  so  that  when  a  subjeot-matter  of  dis- 
tinctive diaracterlBtics  is  spedflcally  men- 
tioned, to  the  exdual<Mi  of  another  qpedes  of 
equally  well-defined  characteristics,  in  the 
absence  of  8<Nne  g«ieral  provision  suffld«it- 
ly  comprehensive  to  indude  It,  the  latter  dass 
will  not  be  Induded  in  the  generic  designa- 
tion. Hay  V.  Coventry,  8  T.  B.  87;  Coming 
V.  McCullough,  1  N.  Y.  47,  49  Am.  Dec.  287. 

For  these  reasons  we  have  concluded  that 
the  petition  is  defective;  that  the  rule  grant- 
ed must  be  vacated,  and  the  execution  issued 
thereunder  be  set  aside,  with  costs. 

(M  H.  J.  Um,  IM)     ' 

MURPHT  V.  BOARD  OF  OHOSBN  FRBB- 

HOLDEBS3   OF  HUDSON   COUNTY. 

(No.  81.) 

(Court  of  BrroTB  and  Appeals  of  New  Jersey. 

Jane  17,  1918.) 

(SvValmi  »y  «k«  CouHJ 
1.  Oebtiorabi  4=>25— Rekovai.  or  Offioeb. 

A  public  ofiicer  in  the  occujpation  or  pos- 
seesiMi  of  his  ofSce  may  maintain  certiorari  to 
remove  from  hu  way  a  proceeding,  which  he 
apprehoKls  may  be  used  aniawfuUy,  to  eject 
him  or  disturb  him  in  the  tenure  of  his  office. 
Hoore  v.  Itoroogh  at  Bradley  Beacb,  87  N.  J. 
Law,  891,  94  Atl.  816,  followed  and  approved. 


Z  OmcncBa  t=>tfgi,  71  — Bxmotaz.— AtJTHom- 

ITT. 

A  county  counsel,  whose  term  of  office  la 
fixed  by  law,  cannot  be  removed  by  a  board  of 
chosen  freeholders  in  this  state,  l^ere  is  no 
statute  in  New  Jersey  aathorisinK  the  board  to 
make  such  a  removaL  A  power  <i  removal  can- 
not be  implied,  as  an  inddent  to  the  power 
of  appointment  No  audi  power  of  removal  ex- 
ists, where  tbe  term  of  office  is  fixed  by  law, 
unless  ezpreaaly  given  by  the  statute. 

Appeal  from  Supreme  Court 

(Certiorari  by  James  J.  Murphy  against 
the  Board  of  CSioeen  Freeholders  of  the 
County  of  Hudson.  SYom  a  dismissal  of  the 
writ  (102  Atl.  898),  tbe  prosecutor  anteaU. 
Reversed. 

Gilbert  (Collins,  of  Jersey  City,  for  appel- 
lant Jatm  J.  FaU(8i,  of  Bobolran.  for  ai>- 
pellee. 

• 

BLACJK,  J.  The  board  of  diosen  freebolA- 
ers  of  Hudson  county  on  the  7th  day  at  Sajtr 
uary,  1918,  by  a  resolution  dismissed  James 
J.  Murphy,  the  prosecutor,  as  county  coun- 
sel. The  legality  of  this  resolution  is  drawn 
in  question  by  the  certiorari  issued  out  of 
the  Supreme  (Court  The  Supreme  (Court  dis- 
missed the  writ  of  cerdorarL  The  prosecu- 
tor appeals  to  this  court  to  review  that  Judg- 
ment 

The  resolution  is  in  these  words: 

"Resdved  that  the  services  of  James  J.  Mnr- 
phy  as  county  counsel  be  dispensed  with  from 
and  after  the  iMssage  of  this  resolution ;  and  he 
is  hereby  relieved  of  further  duties.  Be  it  fur- 
ther resolved,  that  he  be  and  ha  is  hereby  di*' 
missed  and  deposed  as  sudu" 

The  record  reveals  these  pertlnoit  facts: 
Mr.  Murphy  was  In  the  occupation  or  pos- 
session of  the  office  of  county  counsd,  nn- 
der  previous  appointments,  when  on  Decem- 
ber 4, 1916,  he  was  reappointed  by  the  board, 
as  then  constituted,  under  the  Act  of  P.  Ik 
19(X),  p.  168,  for  the  term  prescribed  by  law, 
which  under  paragraph  11  was  for  a  term 
of  two  years.  He  filed  a  bond  as  required 
by  law.  On  January  7,  1918,  at  11  o'dodc 
in  the  morning  of  that  day,  he  took,  sub- 
scribed, and  filed  an  offldal  oath,  as  county 
counsel,  as  required  by  the  act  of  Legisla- 
ture, P.  L.  1906,  p.  13,  c.  S.  He  did  not  file 
such  oath  before  the  commencement  of  his 
tenn  of  office,  December  4,  1916.  The  reso- 
lution of  dismissal  was  ad<vted  some  time 
after,  bnt  on  the  same  day  that  the  offldal 
oath  was  filed,  without  notice  to  or  an  op- 
portunity by  Mr.  Murphy  to  be  heard,  and 
so  far  as  the  record  dlsdoses  without  cause, 
six  m^nbers  of  the  board  who  were  In  office 
when  the  prosecutor  was  aK>olnted  had  re- 
tired, and  six  others,  dected  in  their  stead, 
partldpated  in  the  meeting  at  whidi  the 
resolution  of  dismissal  was  adopted  (»  Jan- 
uary 7,  1918.  There  Is  no  statute  of  this 
state  anthorlsdng  a  removal  of  an  ofiicer, 
whose  term  of  office  is  fixed  by  law,  by  the 
board  of  choe«i  freeholders;  although  by  th» 
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Act  P.  li.  1885,  p.  185,  1  Comp.  Sts.  p.  604. 
par.  109,  tbe  board  has  power  to  remore  trom 
office  any  person  who  holds  office,  in  subor- 
dination to  or  by  appidntment  from  snch 
board,  In  all  cases  where  tbe  tenn  of  such 
office  Is  not  fixed  by  a  statute  of  this  state. 
But  this  statute  is  subject  to  the  provisions 
of  tbo  ClTll  Service  Act,  3  Comp.  Sts.  of  N.  J. 
p.  3795,  i  67,  P.  L.  1908,  p.  235,  which  was 
adopted  by  the  county  of  Hudson  on  Norem* 
bar  7, 1911. 

[1]  At  tbe  outset  a  preliminary  question  is 
raised  and  argued,  viz.  whether  a  writ  of 
certiorari  is  the  pr<ver  remedy  for  the  prose- 
cutor to  pursue.  Our  answer  to  this  ques- 
tion Is  that  It  is  the  settled  law  and  practice 
of  the  state  to  issue  the  writ  of  certiorari  to 
review  proceedings  of  tUs  'nature.  In  an 
opinion  by  Mr.  Justice  Parker,  in  the  well- 
considered  case  of  Moore  v.  Borough  Brad- 
ley Beach,  87  N.  J.  Law,  291,  04  AG.  316, 
following  and  aK)rovlng  Bradshaw  v.  City 
(Counsel  of  Camden,  39  N.  J.  Law,  416,  it  was 
said  that  a  public  officer  in  possession  of  his 
office  may  maintain  certiorari  to  remove 
from  his  way  a  proceeding,  which  he  appre- 
h^ids  may  be  used  unlawfully,  to  eject  him 
or  disturb  him  in  the  tenure  of  his  office. 

[2]  This  brings  us  to  the  meritorious  ques- 
tion involved  in  this  case,  which  is:  Can  a 
county  counsel,  whose  term  of  office  la  fixed 
by  law,  be  removed  from  office  by  a  board 
of  chosen  freeholders  in  this  state>  in  the  ab- 
sence of  a  statute  authorizing  such  removal? 
Our  answer  to  this  question  must  be  no,  both 
on  principle  and  authority.  It  is  a  well- 
established  principle  tn  the  law  of  municipal 
corporations  that  they  have  only  such  pow- 
ers of  government  as  are  expressly  granted 
to  them,  or  such  as  are  necessary  to  carry 
into  effect  those  that  are  granted.  No  pow- 
ers can  be  implied,  except  such  as  are  es- 
sential to  tbe  objects  and  purposes  of  the 
corporation,  as  created  and  established.  Ot 
tawa  v.  Carey  108  U.  S.  121,  2  Sup.  Ct  361, 
27  L.  IDd.  669. 

A  power  to  remove  officers  having  a  fixed 
term  is  not  incident  to  tbe  power  of  appoint- 
ment. People  V.  Healy,  231  III.  629,  83  N. 
EX  453.  A  power  of  removal  Is  an  incident 
to  the  .power  of  appointment,  only  to  those 
cases,  where  the  officer  is  held  at  the  pleas^ 
ure  of  the  appointing  power.  Collins  T,  Tra- 
cy, 36  Tex.  64&  No  such  power  of  removal 
exists  unless  expressly  given  by  tbe  Legis- 
lature. Danforth  v.  Kuehn,  84  Wis.  229, 
233.  Removal  of  an  officer  of  a  municipal 
corporation  appointed  for  a  fixed  term  can 
be  exercised  legally  only  by  virtue  of  ex- 
press power.  2  McQuillan,  Munlcp.  Corp. 
par.  604,  p.  1218;  The  Supreme  Court  of 
Michigan  said:  We  have  not  found  any 
case  where  an  officer,  who  was  appointed  fOr 
a  fixed  term  and  when  the  power  of  removal 
was  not  axpressly  declared  by  law  to  be 
dlscretloDary,  has  been  held  to  be  x«moved. 


except  for  cause,  and,  wlierever  cause  must 
be  assigned  for  the  removal  of  the  officer, 
he  is  entitled  to  notice  and  a  chance  to 
defend.  Hallgren  v.  Campbell,  82  Mich.  255, 
46  N.  W.  881,  9  L.  B.  A.  408,  21  Am.  St  Bq>. 
667. 

This  principle,  as  applied  to  tbe  removal 
of  public  officers,  has  been  discussed  and 
recognized  in  a  long  line  of  cases;  thus  in 
our  own  courts:  Clark  v.  Bnnls,  45  N.  J. 
Law,  69;  State  v.  Pritchard,  36  N.  J.  Lew, 
101,  111;  Halght  v.  Love,  39  N.  J.  Law,  14, 
21,  affirmed  39  N.  J.  Law,  476,  23  Am.  Rep. 
284.  In  other  states:  Townsend  v.  Kurtz, 
83  Md.  331,  34  AtL  1123;  Field  v.  Malster,  88 
Md.  691,  697,  41  AQ.  1087;  State  ex  rel.  Bed- 
field.  V.  Chatbum,  63  Iowa,  659,  19  N.  W. 
816,  60  Am.  Rep.  760;  Field  v.  Cmnmou- 
wealth,  32  Pa.  479;  Page  v.  Hardin,  47  Ky. 
(8  B.  Mon.)  648;  Richards  v.  Clarksburg,  30 
W.  Va.  491,  601,  4  S.  B.  774  (in  that  case, 
however,  it  was  said  that  tbe  power  to  re- 
move a  coiporate  officer  from  his  office  is  one 
of  the  common-law  Inddaits  of  aU  corpora- 
tions); Wright  V.  Gamble,  136  Ga-  876,  71  S. 
B.  795,  Ann.  Oas.  1912C,  872,  85  Ll  B.  A 
(N.  S.)  866,  note;  11  Oyc  p.  428;  29  Cyc.  p. 
1409;  Mechem.  Pub.  Officers,  par.  454;  2  Dill, 
on  Municipal  Corp.  (5th  Ed.)  par.  473,  p.  791. 

Without  extending  this  discussion.  It  may 
not  be  amiss  to  say  that  the  resolution  Is 
particularly  vldous  in  the  present  case,  be- 
cause it  Is  based  upon  tbe  assumed  power  of 
the  board  of  chosen  fre^olders  to  dismiss  a 
man  from  c^ce  who  is  at^parently  in  the 
possession  of  it  for  a  fixed  term;  and  that 
without  any  charges  laid  against  him,  with- 
out any  opportunity  afforded  to  him  to  be 
heard,  and  without  any  suggestion  of  tbe 
basis  upon  which  the  actl(xi  of  the  board 
was  rested.  As  was  said  by  Mr.  Justice  Van 
Syckel  in  the  case  of  Clark  v.  Bnnls,  45  N. 
J.  Law,  69,  78: 

"The  necessity  for  the  Interposition  of  some 
tribunal  to  declare  the  default  is  inherent. 
*  *  *  In  the  absence  of  itatutory  provision, 
the  only  mode  in  which  an  office  can  be  deemed 
and  taken  to  be  vacant  is  by  proceedings  in  the 
nature  of  quo  warranto."  Bumsted  v.  Blair,  78 
N.  J.  Law,  378,  64  Atl.  691. 

This  renders  a  discussion  of  the  other 
iwlntfl  argued  tmnecessary.  The  resolution 
of  tbe  7th  day  of  January,  1918,  Is  set  aside 
as  null  and  void. 

The  Judgment  of  the  Supreme  Court  dis- 
missing the  writ  of  certiorari  is  reversed, 
with  costs. 

(tt  N.  3.  Ukw,  US) 
STATB  V.  SAMAHA. 

(Supreme  Court  of  New  Jersey.  July  31, 1918.) 
1.  Valsk  Pbetenbks    ^=>12  —  Elkusixtb  or 

OfFXNBB— OWNEBSHIP. 

In  prosecution  for  obtaining  money  by  false 
pretenses,  it  is  no  defense  that,  as  the  pre- 
tenses as  to  value  of  a  stone  were  made  and 
acted  upon,  and  the  sale  made  on  Sunday,  title 
to  the  stone  and  to  tbe  money  paid  therefor  did 
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not  paai,  becanse  the  folM  pretense,  and  not 
the  contract,  Is  the  basis  of  the  prosecution,  and 
actual  ownership  is  immateriaL 

2.  Indictuent  and  Iwtobmation    4=3l39  — 
Motion— Tuo:. 

Since  the  criminal  procednre  act  requires 
motion  directed  against  validity  of  the  indict- 
ment to  be  made  before  the  jury  is  sworn,  such 
a  motion,  at  tiie  condosion  of  prosecuting  wit- 
ness' testimony,  is  properly  overruled. 

3.  CBxiaNAi.  Law   «s>768(2)— DiBKonoR  or 
Verdict— Vabianct. 

Accused,  if  he  desires  to  take  advantage  of 
a  variance  between  the  indictment  and  the 
proof,  or  of  the  insufSciency  of  the  evidence, 
should  do  so  by  motion  to  direct  verdict  at  the 
dose  of  the  state's  case,  or  of  the  oitire  case. 

4.  FaLSX  PBBTBHBSa     9=>4S(i)  —  EHVIDKNOK  — 
SUFFICIENCT. 

Eividence  heid  to  sustain  conviction  of  ob- 
taining money  by  false  pretenses. 
B.  Cbihinal  liAW    4=>1066(1)— Pbbskbvatior 

OF  ElZCEPTIONB— INBTBBCTI0N8. 

Where  no  reneral  exception  nor  exception  to 
the  portion   of  the  charge  complained  of  was 
taken,  alleged  error  in  tiie  dtarge  is  not  i»t>perly 
before  the  court  on  writ  of  error. 
&  False  Pbktenbes    «=>62— Inbtbuotidnb. 

In  prosecution  for  obtaining  money  by  false 
pretenses  in  sale  of  "Kunzite^' stone,  aided  by 
circular  containing  extracts  from  "Prof.  Kuns'a 
Book  on  Mineralogy,"  descriptive  of  the  stone, 
where  a  witness  testified  that  Prof.  Kuns  had 
written  no  such  book,  and  accused's  counsel  ad- 
mitted that  the  circular  was  not  a  copy,  but 
a  condensation,  and  accused's  wife  testificKl  that 
she  did  not  thmk  the  drcular  was  copied  from 
tbe  book,  accused  was  not  entitled  to  instruction 
that  tiiere  was  no  evidence  on  the  subject  of  the 
circular. 

7.  Cbiminai,  IiAW    ^91173(2)— Habjccebb  Bb- 

BOB— RErUBAI.  OP  iNSTBUOnONS. 

In  prosecution  for  obtaining  money  by  false 
pretenses  in  sale  of  "Kunzite"  stone,  aided  by 
drcular  containing  extracts  from  "Prot  Eunz's 
Book  on  Mineralogy,"  where  a  witness  testified 
that  Prof.  Kunz  had  written  no  such  book,  and 
.  accused's  counsel  admitted  that  drcular  was  not 
a  copy,  but  a  condensation,  and  accused's  wife 
testined  that  she  did  not  think  the  circular  was 
copied  from  the  bo(A,  accused  was  not  harmed 
by  refusal  of  instruction  that  "it  was  important 
tor  ttud  state  to  show  that  the  circular  did  not 
correspond  with  the  book." 

8.  Cbiuinai.  Law   «s9ll28(l)  —  AssiointBNT 
or  Ebbob. 

If  accused  desires  to  take  advantage  of  the 
frregnlarity  of  the  court's  going  to  the  jury 
room  to  instruct  on  reasonaUe  doubt,  he  should 
make  it  the  subject  of  an  assignment  of  error. 

0.  Cbikinai,  Law    «s»866(6)  —  Conduct  or 

COUBT— OOINO  TO  JUET  &00U. 

It  is  highly  improper  and  irregular  for  tiie 
judge,  having  omitted  to  diarge  upon  reasonable 
doubt,  to  go  into  the  jury  room  and  give  such  a 
charge,  notwithstanding  it  was  favorable  to  de- 
fendant. 

Error  to  Court  of  Quarter  Sesfdona^  Atlan- 
tic County. 

Abraham  Samaha  was  convicted  of  obtain- 
ing money  under  false  pretensee,  and  he 
brings  error.    Affirmed. 

Argned  February  term,  1918,  before  GUM- 
MERBt  C.  J^  and  PABSBB  and  KATJSCH, 
JJ. 

John  J.  Orandall,  of  Atlantic  City,  tor 
plaintiff  in  error.  Cbaries  S.  Moore,  of  At- 
lantic City,  for  the  Stat& 


KALISCH,  3.  The  Judgment  of  the  court 
below  la  betore  bs  on  a  strict  writ  of  error 
and  billa  of  exceptions.  The  defendant  be- 
low was  convicted  of  obtainintr  money  under 
false  pretenses  upon  an  indictment  based  on 
section  186  of  the  Crimes  Act  &  Compw  Stata. 
p.  1800),  which  statute  provides  as  follows: 

"Any  person  who^  knowinjgly  or  deaignedly, 
by  color  of  any  false  token,  counterfeit  letter  or 
writing,  or  false  pretense  or  pretenses,  shall 
obtain  rrom  any  person  money,  wares,  merchan- 
dise ^[oods  or  chattels,  or  other  valnabU  thing 
with  mtent  to  cheat  or  defraud  any  person,  body 
politic  or  corporate  of  the  same  shall  be  guilty 
of  a  misdemeanor.*' 

The  transaction  in  which  the  alleged  fUse 
pretense  was  made,  by  the  defendant,  oc- 
curred on  a  Sunday.  The  defendant  kept 
posted  a  placard  in  the  show  window  of  his 
store,  situate  on  the  boardwalk,  in  Atlantic 
City,  advertising  the  sale  of  Kunzite  stones. 
According  to  the  testimony  a  Kunzite  is  a 
natural  stone,  lilac  in  color,  and  is  classed 
among  the  semiprecious  stones.  Its  value 
varies  In  proportion  to  its  brilliancy,  ranging 
from  $2  to  $50  a  carat  The  prosecutor  Al- 
tered the  defendant's  store  to  make  a  pui^ 
chase,  and  asked  for  a  KantUe  stone.  The 
defendant  showed  him  a  stone,  and  repre- 
sented it  to  be  a  genuine  Kunzite  worth  $2  a 
carat,  and  during  the  negotiations  of  sale 
handed  the  prosecutor  a  printed  description 
of  its  qualities.  The  stone  w^ghed  one  carat 
and  a  half,  and  the  prosecutor  relying  upon 
the  defendant's  r^resentations  that  it  was 
genuine  Kunzite  and  of  the  value  of  $2  a 
carat,  bought  it,  and  paid  the  defaidant  $3 
therefore.  The  stone,  subsequently,  proved 
upon  test,  to  be  common  glass,  artlflclally 
made  to  represent  Kunzite,  and 'was  worth 
only  a  few  cents. 

[1]  First,  it  Is  argued  that,  the  transac- 
tion between  the  parties  having  taken  place 
on  Sunday,  "the  defendant  did  not  obtain 
title  and  proprietary  right  to  the  $3,  and  the 
complainant  did  not  become  the  owner  of  the 
gem,  and  that,  in  order  to  constitute  the  of- 
fense of  obtaining  money  or  goods  under 
false  pretenses,  it  must  appear  that  the  com- 
plainant was  induced  to  part  with  property, 
actual  ownership^"  and  that  this  does  not 
appear.  The  fallacy  of  this  proposition  Is 
manifest  "Actual  ownership"  of  the  money 
or  goods  by  the  person  upon  whom  the  cheat 
is  practiced  la  not  essential.  It  Is  suflldent 
if  he  had  lawful  possession  and  dominion  of 
the  same.  If  the  dieat  had  occurred  on  M<m- 
day  the  legal  title  to  the  mmiey  or  goods 
parted  with  woold  not  have  passed.  The 
fact  therefore,  of  the  (Sheat  being  perpetrat- 
ed on  Sunday  adds  no  force  to  the  aituatlraa. 

The  unsoundness  of  the  position  taken  by 
counsd  of  plaintiff  In  error  on  the  legal  ^ect 
of  the  Sunday  transaction  upon  the  cheat 
which  was  the  Inducement  to  the  aale  Is  due, 
first  to  the  attempt  to  apply  In  a  criminal 
prosecution  legal  rules,  governing  contracts 
made  and  completed  on  a  Sunday,  whidi  are 
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only  applicable  to  dvll  actions  Inter  partes; 
secondly,  In  assuming  that  the  unlawful  con- 
tract Is  the  basis  of  the  indictment,  whereas 
the  underlying  foundation  is  the  false  pre- 
toise,  with  intent  to  cheat,  and  the  carrying 
of  that  intent  Into  erecation  which  the  L^is- 
lature  has  denounced  as  a  misdemeanor,  re- 
gardless of  the  day  on  which  it  takes  place; 
thirdly,  in  otteily  ignoring  the  prime  fact 
that  the  offense  committed  is  against  the  pub- 
lic, in  the  prosecution  of  which  the  state  Is 
the  8(de  party  in  interest. 

The  second  assignmoit  of  error  is  that  the 
court  ruled  that  the  evidence  of  the  complain- 
ing witness  supported  the  indictment  The 
legal  propriety  of  this  ruling  is  assailed  by 
counsel  of  defendant  upon  two  grounds:  (1) 
That  the  complaining  witness  did  not  testify 
that  he  relied  on  the  statements  of  defendant 
that  the  stone  waa  Kun^te ;  (2)  that  the  wit- 
ness did  not  testify  that  he  relied  upon  the 
verity  of  the  correspondence  of  the  terms 
used  in  Eizhiblt  S2,  hereinafter  referred  to, 
with  the  language  of  any  book  whatever.  An 
examination  of  the  record  shows  that  this 
assignment  is  not  well  founded.  It  appears 
from  the  record  that,  after  the  com];)Ialning 
witness  had  finished  his  testimony,  counsel 
of  defendant  made  the  following  statmnent: 

"If  your  honor  please,  under  the  indictment, 
it  shows  that  the  thing  that  influenced  him  was 
the  reason  that  the  advertisement  was  not  ful- 
filled ;  that  the  stone  did  not  fulfill  the  descrip- 
tion in  the  advertisement  Now  the  witness 
himself  says  that  he  waa  not  influenced  by  it 
at  all.  (A  oolloqny  then  ensued  between  court 
and  counsel,  but  it  nowhere  appears  that  any 
motion  was  pending  before  the  court  calling  for 
a  ruling.) 

rrhe  Court:  I  think,  Mr.  Crandall  that  the 
testimony  so  far  is  in  accord  with  the  indict- 
ment   I  can't  see  that  there  is  any  difference. 

"Mr.  Crandall:  But  he  don't  say  he  was  influ- 
enced by  this  at  all,  and  the  indictment  says 
that  waa  his  sole  influence.  (Motion  over- 
ruled.)" 

[2, 3]  To  this  an  ^ception  was  sealed  by 
the  court  What  the  overruled  motion  was 
does  not  appear,  except  from  the  language 
used  by  the  court  that  the  objection  to  the 
indlctmott  came  too  late.  If  it  was  the  over- 
mllng  of  a  motion  directed  against  the  va- 
lidity of  the  Indictment  the  action  of  the 
trial  Judge  in  disposing  of  the  motion  was 
proper.  The  Criminal  Procedure  Act  directs 
that  such  a  motion  must  be  made  before  the 
jury  is  sworn.  If,  on  the  other  hand,  the  ob- 
ject of  the  moticm  was  to  take  advantage  of 
a  variance  between  the  proof  and  the  allega- 
tloos  in  the  indictment  or  because  of  the  in- 
suflSiciency  of  the  proof  to  sustain  the  Indict- 
ment then  the  proper  course  to  pursue  was 
to  move  for  a  direction  of  a  verdict  for  the 
defendant  at  the  close  of  the  state's  or  the 
entire  case,  upon  the  grounds  specified.  But, 
assuming  that  what  was  said  by  counsel  dur- 
ing the  colloquy  with  the  court  properly 
raised  the  question  of  the  sufficiency  and 
-variance  of  the  proof  to  sustain  the  indict- 


ment, and  examination  of  the  testimony 
shows  that  the  motion  waa  without  merit, 
and  hence  was  properly  overruled. 

[4]  The  indictment  sets  out  three  separate 
and  distinct  false  pretenses,  with  Intent  to 
cheat  the  proof  of  any  one  of  which  with 
the  intent  spedfled  was  sufficient  to  sustain 
the  iadictmeiit  and  conviction  thereon.  The 
comi^lainlng  witness  testified  that  the  defend- 
ant repreaented  the  stone  to  be  Kunzlte  and 
of  the  value  of  $2  a  carat  and  tested  the 
stone  with  add  In  the  presence  of  the  wit- 
ness, and,  Immediately  after  the  test  made 
a  remark  to  the  witness  to  the  effect  that  tiie 
stone  showed  the  proper  add  test  and  when 
on  cross-examination  the  witness  was  asked, 
"Well,  then,  the  only  thing  that  influenced 
you  to  part  with  your  $3  was  the  representa- 
tion that  it  was  a  Kunzlte  stone?"  he  replied, 
"Yea,  and  that—"  In  addition  to  the  testi- 
mony of  the  complaining  witness  the  state 
Introduced  anq>le  testimony  tending  to  es- 
tablish a  dieat  perpetrated  by  the  defendant 

[B]  The  third  assignment  of  error  dial- 
lenges  the  legal  propriety  of  a  comment  made 
by  the  trial  Judge  in  his  diarge  to  the  Jury, 
but,  as  there  was  no  general  exception  taken 
to  the  charge,  nor  any  exceptimi  taken  to  the 
portion  of  the  charge  ctxnplained  of,  as  er- 
roneous, the  matter  is  not  inroperly  before  ua 
We  have,  however,  examined  the  portion  of 
the  diarge  complained  of,  and  find  no  legal 
impropriety  in  what  the  court  said  regarding 
the  interest  the  state  had  in  prosecuting  of- 
fenses of  the  kind  alleged  against  the  defend- 
ant 

The  fourth  assignment  of  error  is  based 
upon  the  refusal  of  the  coort  to  diarge  the 
following  request: 

"The  court  is  asked  to  instruct  the  Jury  that 
it  is  important  for  the  state  to  show  that  the 
bulletin  in  the  indictment  does  not  correspond 
with  the  text  of  the  authority  of  the  book  that 
it  was  taken  frcun.  They  have  especially  alleged 
that  that  is  not  like  what  the  author  authorised 
them  to  put  in,  andi  the^  have  not  introduced 
any  evidence  on  that  subject  at  all.  Therefore 
I  ask  that  the  court  will  instruct  the  Jury  to 
that  effMst" 

The  bulletin  referred  to  is  the  exhibit  des- 
ignated Bbchibit  S2,  and  was  the  drcular 
banded  to  the  complaining  witness  while  pur- 
chasing the  stone.  This  circular  contained  a 
caption,  as  follows:  "Copied  from  Prof. 
Kunz's  Book  on  Mineralogy."  Then  followed 
a  florid  description  of  the  qualities  of  the 
Kunzlte.  A  witness  for  the  state  testified 
that  there  was  no  work  on  mineralogy  by 
Prof.  Kiinz.  There  appears  to  a  work  by 
Prof.  Kunz  on  "Curious  Lore  of  Predous 
Stones."  Counsd  for  defendant  claimed  to 
have  sudi  a  book  in  his  possession  at  the 
trial,  but  when  challenged  by  the  prosecutor 
of  the  pleas  to  point  out  the  page  in  the  book 
from  which  the  bulletin  was  copied,  he  con- 
ceded that  the  drcular  was  not  an  exact 
copy,  but  was  condensed  and  diluted.  All 
this  took  place  while  the  defendant* a  wife 
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waa  on  tbe  wttneen  otand,  and  she  testtflecl 
tbat  8be  did  not  think  fbe  drcnlar  was 
copied  firoin  the  book.  It  farther  appears 
that  tbe  court  refused  to  receive  the  book 
In  evidence  upon  two  grounds:  First,  that  It 
was  not  a  work  on  mineralogy,  and  therefore 
not  tbe  book  from  which  the  drcnlar  alleges 
It  was  copied ;  and,  second,  because  there  Is 
no  such  matter  tn  the  book  as  Is  contained  In 
tbe  circular.  Alttaougb  counsel  of  defendant 
took  an  exception  to  tbe  ruling  of  tbe  court, 
no  error  was  assigned  upon  tbls  ezc^tloa. 

[I-I]  In  this  situation  the  defendant  was 
not  l^^y  entitled  to  an  instruction  to  tbe 
Jury  that  there  was  no  evidence  at  all  before 
tbe  court  on  tbe  subject  of  the  circular.  Nor 
does  It  appear  that  tbe  defendant  sustained 
any  barm  from  tbe  refusal  of  tbe  court  to 
tell  tbe  Jury  "that  It  was  Important  for  tbe 
state  to  show  that  the  bulletin  in  the  Indict- 
ment does  not  correspond  with  tbe  text  of  tbe 
authority  of  tbe  book  it  was  taken  from," 
in  face  of  tbe  admission  of  counsel  that  it 
did  not  corretqiond  with  the  text  of  tbe  book 
be  had  In  his  possession,  and  tbe  testimony 
on  part  of  the  state  that  Prof.  Kuna  never 
wrote  any  book  on  mineralogy. 

Tbe  fifth  assignment  of  error  bas  no  ex- 
ception to  support  it.  There  was  no  motion 
made  to  direct  a  verdict  of  acquittal  upon 
the  ground  that  tbe  evidence  did  not  tend 
to  establisb  tbe  offense  charged  in  the  In- 
dictment Tbe  matter  argued  under  tbls  as- 
signment, in  the  brief  of  counsel  for  defend- 
ant, relates  to  the  following  episode.  After 
the  Jury  retired  from  tbe  bar,  the  court  said: 

"I  have  overlooked  eharghig  the  Jary  on  rea- 
sonable doBbt  Shall  I  have  the  Jury  brought 
back  or  KO  to  the  Jary  room?" 

"Mr.  Crandall:  Zoa  better  go  to  the  Jury 
room,  I  guesa." 

Whereupon  the  Judge  went  to  the  Jnry 
room,  and  diarged  tbe  Jury  that  tbe  defend- 
ant was  entitled  to  tbe  bnieflt  of  a  leason- 
able  doobt.  This  irregularity  Is  not  properly 
before  the  court  for  review,  under  this  as- 
signment, as  It  Is  not  embraced  within  the 
scope  of  tbe  error  alleged  therein.  If  advan- 
tage of  tbe  irregularity  complained  of  was  in- 
tended to  be  takw,  by  counsel  of  defendant, 
it  should  have  been  made  the  subject  of  .an 
assignment  of  error,  which  was  not  done. 
But  since  It  appears  on  the  fiioe  of  the  rec- 
ord that  tbe  Judge  did  go  into  tbe  Jury  room 
after  the  Jury  had  retired  thereto,  to  delll>- 
erate  upon  their  verdict.  It  seems  well  for  us 
to  state  here  that  tbe  action  of  tbe  court  was 
highly  improper  and  irregular,  and  is  not 
palliated  by  tbe  fact  that  what  he  said  to 
the  Jury  was  favorable  to  tbe  defendant; 
and  were  it  not  for  the  circumstance  that 
the  act  of  the  court  In  going  into  tbe  Jury 
room  was  at  the  suggesticHi  and  with  the  con- 
sent of  counsel  of  defendant,  it  might  have 
resulted  in  vitiating  tbe  verdict  of  the  Jury. 

The  Judgment  is  affirmed. 


(ti  N.  J.  htw,  sm 

BUOKAIiBW    T.     BOABO     OF     OHOSBir 

fbbdhoIjDebs  of  middlbsisx 

OOUNTX. 

(Oout  of  Drrors  and  Appeals  of  New  Jeraeir. 

June  17,  191S.) 

(Byttalm*  by  tt«  Court} 

1.  Ootmnxs     «s»141  —  Pbivats     Aoiioir 
AoAiRST  PrxBun  Oospobation. 

In  the  absence  of  a  statute  imposing  UaMt 
i^,  an  action  will  not  Ue  in  behalf  of  an  in- 
dividual who  has  sostained  a  private  injury 
h]f  reason  of  the  neglect  of  a  public  eorponi- 
tion  to  perform  a  pnhUc  duty. 

2.  oourtzxs  «=>141  — '  puvakb  actioit  vob 
Public  Wbono — Spkceaii  Daxaok. 

In  the  absence  of  a  statute  imposing  lia- 
bility, a  public  corporation,  charged  with  ths 
performance  of  a  public  ints,  is  not  liable  to 
an  individual  either  for  neglect  to  perform,  <w 
negligence  In  the  performance  of,  such  dnty^ 
whereby  a  public  wrong  has  been  done  for  which 
Indictment  will  lie,  atthou^  such  individual  has 
tnffeied  special  damagsw 

8.    OOTTirnBS  «S»141— L2AB1XITX  VOB  PBIVATB 

Injitbt— NoncB. 
When  a  pubUc  corporation  is  not  liable  for 
private  injury  to  an  individual,  previous  notice 
to  the  municipal  anthorities  of  the  condition 
which  caused  the  injury  vrill  not  operate  to  im- 
pose liability. 

4.  HlOHWATS   4s»l(i7(l)   —  PEBSOITAI.    UtJXJ' 
BIBS— Liabujtt. 
As  the  plaintiS's  injury  did  not  result  from 
any  actire  wrongdoing  of  the  defendaiut,  a  pub- 
lic corporation,  ha  cannot  recover. 

Appeal  from  Supreme  Court. 

Action  by  John  P.  Buckalew  agilnst  tbs 
board  of  Chosen  Freeholders  ot  Middlesex 
County.  From  a  Judgmoit  for  defoidant, 
plaintur  appeals.    Affirmed. 

Edmund  Hayes,  of  Atlantic  Clt7,  and  Bus- 
sell  SX  Watson,  of  New  Brunswidc,  for  ap- 
pellant Frederick  F.  Blchardson,  oC  New 
Brunswick,  for  appeUe& 

WAIiKEXt,  a  FlalntUI  was  injured  (» the 
night  of  February  1,  1916,  as  tbe  result  ot 
an  accident  caused  by  an  automobile^  whlcb 
he  was  driving,  running  into  a  bole  in  the 
road  known  as  the  Woodbridge  and  New 
Brunswick  turnpike  In  Middlesex  county,  a 
county  road. 

The  director  of  the  board  of  chosen  free- 
holders of  Middlesex  had  been  notified  about 
a  month  before  the  accident  of  the  condi- 
tion of  tbe  highway  at  tbe  point  where  it 
happened,  and  bad  received  three  notices  of 
such  condition  during  that  month.  Eadi 
rain  caused  a  washout,  and  it  was  the  prac- 
tice of  the  board  of  freeholders  to  repair  the 
boles  thus  made  by  fining  them  up  with 
sand,  whldi  would  be  washed  oat  by  the 
next  storm.  Tbe  board  of  frediolders  bad 
been  requested  by  a  jterson  living  ia  the  vi- 
cinity to  erect  a  retaining  wall  to  prevoit 
these  washouts.  After  tbe  accident  to  the 
plaintur,  the  highway,  at  the  point  ot  the 
accident,  was  Cemented,  after  whldi  the  road 
remained  firm,  and  there  were  no  further 
washouts. 


sVor  other  oaees  see  nme  topic  and  KBT-NCHBXB  ia  all  Key-Nambared  DlgMti  aad  ladesM 
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At  the  ooncliudon  of  plaintiff's  caae^  tbe 
court  directed  a  nonsuit,  to  which  plalntlfl 
excepted.  The  contention  of  the  plaintiff  la 
that  the  conduct  of  the  board  of  freeholders 
In  rQ;)airlng  this  rocul  in  the  manner  in  which 
it  did,  80  that  a  washout  occurred  with  each 
Buccessive  rain  storm,  and  with  knowledge 
that  such  washouts  would  occur,  amounted 
to  active  wrongdoing.  Unless  tbe  facts  in 
tlie  case  at  bar  bring  It  within  the  authori- 
ties which  hold  municipal  corporations  lia- 
ble for  damages  to  those  suffering  injury 
from  the  active  wrongdoing  of  their  agents, 
ttie  plalntlfl  cannot  prevail,  and  the  non- 
suit was  right 

[1]  In  Llvermore  t.  Board  of  Freeholders 
of  Oamden,  81  N.  X  Law,  607,  Chief  Justice 
Beasley,  spealdng  for  this  court,  said  at 
page  608: 

"That  an  action  will  not  lie  in  bebalf  of  an 
individual  who  has  sustained  special  damage  by 
reason  of  the  neglect  of  a  irabUc  corporation 
to  perform  a  public  du^  I  contdder  the  set- 
tled law  of  this  state.  This  was  the  doctrine 
approved  of  by  the  Supreme  Court,  after  much 
research  and  a  careful  consideration  of  the  an- 
tfaoritiecL  in  the  case  of  Strader  v;  Board  of 
Freehdders  of  Sussex,  3  Harr.  108,  and  the 
same  principle  was  reaifinned  in  the  case  of 
Gooley  v.  In^holders  of  ISssex,  3  Dutcher  D^ 
N.  J.  Ijaw]  416.  Tlese  decisions,  in  my  Jndg- 
raent,  rest  upon  the  solid  foundations  of  ancient 
precedent  and  public  poUcy." 

This  doctrine  has  been  repeatedly  reaf- 
llriuedi 

(21  In  Hart  t.  Freeholders  of  Uniont  57 
N.  J.  Law,  90,  20  Atl.  490,  Mr.  Justice  Magle, 
afterwards  ObitX  Justice  |ind  Cbancellor, 
speaking  tix  the  Supreme  Court,  remarkea 
that  it  has  been  uniformly  held  by  our  courts 
that  In  the  absotce  of  a  statutory  provision 
a  municipal  corporation  charged  with  the 
performance  of  a  public  duty  is  not  liable  to 
an  Individual  for  aeglBct  to  perform  It  or 
negligence  in  the  performance  of  sn(&  duty, 
wheretqr  a  public  wrong  has  been  done  for 
whldi  Indictment  will  lie,  although  sudi  In- 
dlTidnal  has  suffered  special  damage,  and  al- 
so said  that  Mte.  Justice  Garrison  had  col- 
lected all  the  cases  In  Waters  v.  Newark,  66 
N.  J.  Law,  861,  28  AtL  717,  la  which  It  was 
held! 

"The  negieet  of  a  monidpal  oorporatlon  to 
perform,  or  Its  negUgntce  in  the  performance  of, 
a  public  dnty  Imjweed  on  it  by  law,  ia  a  public 
wrong,  to  be  remedied  by  indictment,  and  can- 
not constitute  the  basis  of  a  civil  action  by 
an  individual  who  has  suffered  particular  dam- 
age by  reason  of  sudi  neglect.  In  such  a  case 
the  drcnmsbuice  tiiat  an  Individual  specially 
injured  gave  notice  to  the  municipal  authori- 
ties is  of  no  avail,  if  the  special  injury  was,  in 
fact,  part  of  an  indictable  offense.' 

And  Mr.  Justice  Magle  observed  in  Hart 
r.  Freeholders,  67  N.  J.  Law,  at  page  82,  29 
AtL  490: 

"Tbe  exemption  of  municipal  corporations 
from  liability  to  such  actions  turn  been  put  by 
onr  courts  on  tihe  ^onnd  of  ancient  precedent 
and  public  policy.  llvermore  v.  Freeholders;  0 
Dutcher  [20  N.  J.  Law]  245;  s.  c,  2  Vroom 
(81  N.  J.  Law]  607.  Oliat  public  interest  is 
aeemed  to  be  conserved  by  this  exemption  from 
liability  setms  aivuent  mun  tbs  fact  that  the 


Lesialature  may  at  any  time  impose  such  lia- 
bility on  municipal  corporations,  and  has  failed 
to  do  so  except  in  a  few  instances.  The  leg- 
islation giving  to  boards  of  duwen  freeholders 
the  right  to  acquire  and  maintain  public  high- 
ways out  of  which  the  public  duty  charged  in 
this  count  must  arise,  u  at  all,  does  not  im- 
pose on  such  boards  any  liability  to  such  ae- 
tiona," 

In  Jersey  Otty  ▼.  Kleman,  60  JH.  J.  Law, 
246,  18  Aa  170,  It  was  held  that  the  rule 
that  when  a  public  sewer  breaks  from  faulty 
construction,  and  private  property  is  Injured 
thereby,  an  action  will  not  lie,  but  if  the  dty 
be  notified  of  such  break  it  then  owes  a  duty 
to  the  individual  injured  and  for  the  breach 
of  which  an  action  will  lie,  but  only  when 
the  break  In  the  sewer  occasions  a  private 
nuisance,  for  If  a  public  nuisance  be  the  re- 
sult the  only  remedy  Is  by  indictment  In 
the  case  at  bar  the  plaintiff  suffered  a  pri- 
vate injury,  but  only  as  one  of  the  public; 
for  the  nuisance  was  public,  and  as  sudi 
was  remediable  by  Indictment 

The  plaintiff  appellant  contends  that  tbe 
case  at  bar  Is  within  the  doctrine  of  Hart 
T.  Freeholders  of  Union,  supra,  Kehoe  v. 
Rutherfbrd,  74  N.  J.  Law,  659,  65  AH.  1046, 
122  Am.  St  Rep.  411,  and  Bailey  v.  Osbom, 
80  N.  J.  Law,  833,  78  Atl.  9,  Ann.  Cas.  1912A, 
454,  and  that  these  cases  sustain  his  conten- 
tion and  right  to  recover.  The  doctrine  of 
Hart  ▼■  Freeholders  of  Union  does  not  aid 
the  plaintiff,  but  is  an  authority  the  other 
way,  aa  above  pointed  out  '  £^oe  t.  Ruth- 
erford, in  this  court  opinion  by  Mr.  Justice 
Trendbard,  is  an  authority  of  tbe  same  kind 
fbr  there  the  exemption  of  a  municipal- 
ity from  actions  by  individuals  shfferlng 
special  damage  from  its  neglect  to  perform, 
or  its  negligence  in  performing,  public  duties, 
was  expressly  recognized  and  affirmed,! 
while  it  was  held,  on  the  particular  facts  of 
'that  case,  that  an  kiction  lay  for  the  diver- 
sion of  surface  water  by  a  mnnldpality  from 
the  course  it  Wotald  otherwise  take,  and  cast- 
ing It  in  a  body  large  enough  to  do  substan- 
tial Injury  on  land,  where,  but  for  an  artifi- 
cial drain,  it  would  not  ga  Tbe  lands  and 
proper^  damaged  were  those  of  the  plain- 
tiff, Keboe;  they  were  not  public  property  in 
any  sense,  and  the  damage,  consequently,  was 
that  suffered  by  the  owner  alone,  dissociated 
from  his  membership  in  the  general  public. 
In  Bailey  v.  Osborn,  after  certain  drainage 
work  had  been  done  by  commissioners  ap- 
pointed under  the  statute,  the  defendants 
cleaned  out  a  ditch  that  had  been  dug  and 
threw  the  refuse  upon  the  plalntUTs  land. 
M)r.  Justice  Swayse,  speaking  for  this  court 
(80  N.  J.  Law  at  page  334,  78  Atl.  9,  Ann. 
Cas.  1912A,  464),  observed  that  there  was 
nothing  to  show  that  the  borough  of  Atlantic 
Highlands  had  In  any  way  acquired  a  right 
to  throw  refuse  from  a  ditch  upon  the  plaln- 
tUTs land,  that  the  parties  committing  the 
trespass  must  answer  in  damages,  and  that 
a  municipal  ooiporatl<Hi  li  liable  for  audi 
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mlBcondnct  Is  setQed  In  this  state,  citing 
Hart  T.  rreeholders  of  Union  and  Kehoe  t. 
Bntherford,  supra. 

[1]  The  highway  in  qnestlon  was  a  pnbllc 
road,  the  duty  of  constructing  and  maintain- 
ing which  is  Imposed  upon  the  board  of  cho- 
sen freeholders;  but  there  is  no  statute  im- 
posing upon  the  board  liability  for  damages 
incident  to  the  road  falling  out  of  repair, 
and  that  is  this  case.  Not  only  the  plaintiff, 
bat  every  one  else  using  the  highway,  was 
liable  to  suffer  the  same  injury  at  the  same 
place  by  reason  of  the  d^ression  caused  by 
the  washout  resulting  from  rain.  It  is  true 
that  a  person  living  in  the  yldnlty  repeated- 
ly notified  the  director  of  the  board  of  free- 
holders of  these  washouts,  and  on  at  least 
one  occasion  requested  that  a  retaining  wall 
be  placed  there  to  prevent  them.  After  the 
accident  the  road  was  actually  repaired  with 
cement  in  the  wash-out  area,  and  has  not 
since  given  way;  but  those  things  do  not 
operate  to  impose  a  liability,  which  can  only 
be  created  by  statute. 

It  is  not  suggested  that  the  board  of  free- 
holders wen  required  by  law,  statutory  or 
otherwise,  to  repair  the  road  with  any  partic- 
ular kind  of  material;  but  even  if  the  board 
were  so  required,  and  it  were  shown  that 
other  material  was  used,  the  plaintiff  would 
luive  to  go  further  and  rest  upon  a  statute 
which  enacted  that  liability  for  damages 
would  be  visited  upon  the  board  for  failure 
to  repair  with  the  given  material,  and,  ad- 
mittedly, there  is  no  such  statute.  If  the 
r^alrs  were  made  with  material  which  in 
and  of  itself  would  cause  injury,  a  different 
question  would  doubtless  be  presented;  but 
there  is  neither  proof  nor  suggestion  of  any- 
thing of  that  kind  in  the  case.  Unless  and 
until  the  Legislature  interferes,  if  it  ever 
sees  fit  to  do  so,  liability  in  the  class  of  cases 
in  which  that  under  consideration  is  one  will 
not  attach  to  public  corporations  for  the 
result  of  accidents  growing  out  of  a  want  of 
repair  of  public  highways. 

[4]  As  the  plaintiff's  injury  did  not  result 
from  any  active  wrongdoing  of  the  defendant 
corporation,  he  cannot  recover.  It  follows 
that  the  nonsuit  was  right,  and  the  Judgment 
under  review  should  therefore  be  affirmed, 
with  costs. 


(8>  N.  3.  Bd.  m) 

ATWATESR  t.  BASKBRVILLB  et  al* 
(No.  44/233.) 

(Court  ot  Otancerr  of  New  Jeraay.    May 
16,  1818.) 

1.  JuDOioENT  «=>326  —  AvEnDiotitT  Nunc 
Pbo  Tunc. 
Where  the  court  adjudicated  a  corporation 
insolvent,  but  by  overught  such  adjudication 
does  not  appear  m  its  order  appointiDg  the  re- 
ceiver for  uie  oorporatlMi,  sudi  order  may  be 
amended  nunc  pro  tunc. 


2.  COBFOBATIORS    «B9684  —  FOBEXOIT  —  Bs- 

onvKBs— JuBisnionoN  to  Appoint. 
Under  Ooraoration  Act  <2  Comp.  St  1910, 
p.  1640)  {{  66  and  66,  providing  for  adjudica- 
tion of  corporate  insolvency  and  appointment 
of  receivers,  and  section  96,  providing  that  for- 
eign corporations  doing  businesB  in  the  state 
shall  be  subject  to  the  act  so  far  as  it  can  be 
applied,  a  receiver  may  be  appointed  for  the 
proper^  in  this  state  belonging  to  an  insolvent 
foreign  corporation. 
8.  CosFOBATioNS    «=>684  —  FoKXiair  COSPO- 

BATIORB  —   BXOETVXBS   —  APPOINTKKNT   MX 

DoiaciuB. 
The  Jurisdiction  to  app<tot  a  receiver  of 
the  property  of  an  insolvent  foreign  owporatioa 
does  not  depend  upon  whether  or  not  a  receiv- 
er has  been  appointed  in  the  state  of  the  cor- 
poration's dooiunle  nor  its  being  there  adjudi- 
cated insolvent 

4.  COBFOBATIONB  «=»687  —  JURISDICTION  — 
PaBTIXS  —  PBOFKBTT  —  FOBUON  COBPOBA- 
TIONB. 

Where  the  bill  brought  by  the  receiver  o(  -a 
foreign  corporation  is  one  which  could  have 
been  brought  by  the  corporation  to  set  aside  a 
fraudulent  conveyance,  and  all  defcoidants  oonld 
be  served  in  the  state,  and  the  property  to  be 
affected  ii  all  in  this  state,  the  JurisdicticHi  lies 
here. 

Suit  by  Edward  S.  Atwater,  Jr.,  as  receivw 
of  a  New  Tork  corporation,  against  the  Jer- 
sey Oo-operatlve  Realty  (Company,  Marwood 
R.  Baskerville,  and  others.  Order  to  stiow 
cause  why,  pmding  detenninatlon  of  tlie 
suit,  a  sale  und^  mortgage  fore<^osure  should 
not  be  stayed  ni)on  equitable  terms.  Order 
made  absolute,  and  injunction  cwitinued  to 
final  hearing  upon  securing  payment  ot 
mortgage  Judgment 

Foster  M.  Voorhees,  of  Blizabeth,  for  the 
motion.  Clarke  McK.  Wlhittemore,  of  Bllza- 
beth,  and  Abram  H.  Cornish,  of  Newark,  op- 
posed. 

LANB,  v.  a  The  suit  Is  brou^t  by  the 
receiver  of  a  New  Tork  corporation,  appcdnt- 
ed  by  this  court  on  November  6, 1917,  against 
the  Jersey  (To-operative  Realty  CSompany, 
Marwood  R.  Baskerville,  WlUiam  J.  Shearer, 
Carrie  M.  Shearer,  his  vrife,  Bllzafoeth 
Hdghts  Realty  Company,  Benjamin  A.  Vail, 
as  trustee  in  bankruptcy  of  said  William  J. 
Shearer,  and  the  sheriff  of  the  county  ot 
Union.  It  chaxgee  tliat  on  December  11, 
1915,  the  Jersey  Co-operative  Realty  Com- 
pany was  the  owner  in  fee  of  certain  prem- 
ises; that  on  such  day  the  company  was  In- 
solvent, and  had  suspended  its  ordinary 
business ;  that  tor  the  purpose  of  hindering, 
delaying,  and  defrauding  creditors  and  stodc- 
holders,  and  without  consideration,  def«id- 
ant  William  J.  Shearer,  who  was  the  presi- 
dent of  the  company  and  one  of  its  directors, 
the  other  diiectcMrs  being  William  J.  Shearer, 
Jr.,  and  Armwell  W.  Lassell,  caused  the 
company  to  transfer  the  said  premises  to 
him;  that  on  December  24,  1915,  WHIiam  J. 
Sliearer  and  wife  conveyed  the  premises  to 
the  BUzabeth  Heights  Realty  Company,  a 
corporation  of  New  Jersey;  that  the  Bliza- 
beth  Heights  Realty  Cooipaiiy  was  a  mere 
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dmniny  Ibr  WlUlam  J.  Sbearer,  fbe  directors 
being  William  J.  Sbearer  and  William  J. 
Shearer,  Jr.,  WflUam  3.  Sbearer  being  presi- 
dent, and  William  J.  Sbearer,  Jr.,  treasurer 
and  secretary,  WUUam  J.  Shearer  owning 
all  ot  the  Issued  and  outstanding  capital 
stock;  that  at  thb  time  of  the  transfer  the 
Elizabeth  Heights  Bealty  Company  bad  full 
knowledge  of  the  Insolvent  condition  of  the 
Jersey  Co-operative  Realty  Company;  that 
the  conveyance  to  the  SUlzabeth  Heights 
Bealty  Company  was  made  without  ooni 
slderatlon  and  with  Intent  to  binder,  delay, 
and  defraud  the  creditors  of  the  Jersey  Co- 
operative Realty  Company;  that  on  March 
7,  1016k  the  Mizabetb  Heights  Realty  Com- 
pany conveyed  the  lands  and  premises,  with- 
out consideration,  to  William  J.  Shearer; 
that  on  March  7.  1916^  William  J.  Sbearer 
and  wife  executed  a  mortgage  to  the  defend- 
ant, Marwood  B.  Baskervllle,  to  secure  the 
payment  of  the  sum  of  $20,000  Ui  five  years, 
without  Interest;  that  Marwood  B.  Basker- 
vllle was  a  stockholder  of  the  Jersey  Co- 
operative Realty  Company,  and  bad  full 
knowledge  of  Its  Insolvency  and  olf  tUe 
fraudulent  nature  of  the  transaction;  that 
on  August  28,  1916,  a  mortgage  theretofore 
held  by  the  Mutual  Life  Insurance  Company 
of  New  York  for  $3,000  was  assigned  to  Mar- 
wood R.  Baskervllle;  that  on  October  12, 
1916,  Baskervllle  Instituted  proceedings  In 
this  court  to  foreclose  the  last-mentioned 
mortgage,  with  the  result  that  a  final  decree 
was  obtained,  a  writ  of  fieri  facias  issued, 
and  sale  advertised  for  November  14,  1917; 
that  William  J.  Shearer  on  October  19,  1916, 
was  adjudicated  a  bankrupt  In  this  district, 
and  a  trustee  appointed;  that  the  complain- 
ant recognizes  the  validity  of  the  mortgage 
previously  held  by  the  Mutual  Life  Insurance 
Company  of  New  York;  and  that  the  cred- 
itors of  the  Jersey  Co-operative  Realty  Comr 
pany  are  able  and  willing  to  iwy  the  amount 
due  on  the  decree  with  all  legal  expenses, 
and  will  agree  not  to  enforce  the  decree' until 
the  validity  of  the  conveyances  and  the  second 
mortgage  shall  have  been  determined.  The 
bill  challenges  the  validity  of  the 'conveyanc- 
es and  of  the  mortgage  for  $20,000,  and 
seeks  a  decree  setting  them  aside.  The  bill 
charges  that.  If  def^idant  Baskervllle  U  per- 
mitted to  proceed  with  bis  sale  pending  de- 
termination as  to  the  validity  of  the  con- 
veyances and  mortgage,  the  property  will  be 
sacrificed,  and  the  creditors  and  stockholders 
of  the  Jersey  Oo-<veratlve  Bealty  Company 
Injured.  Vpoa  the  filing  of  the  bill  an  order 
to  show  cause  was  Edlowed  requiring  defend- 
ants to  show  cause  why,  pending  the  deter- 
mination of  the  suit,  the  sale  under  the  de- 
cree for  foreclosure  should  not  be  stayed 
upon  equitable  terms.  Vvoa  the  return  of 
the  order  there  was  no  appearance  except  by 
the  defendant  Baskervllle.  There  was  no 
answer  uix>n  the  facts.  The  defendant  con- 
tends: (1)  That  the  order  appointing  the 
receiver  contains  no  adjudication  of  Inaol- 


voicy.  and  is  therefore  void  upon  its  face; 
(2)  oi&t  the  court  had  no  Jurisdiction  to  ap- 
point a  statutory  receiver  for  the  foreign 
corporation  in  the  original  proceedings;  (3) 
that  the  court  has  no  Jurisdiction  of  the 
snbject-matter  of  the  action,  because  it 
would  result  in  an  interference  with  the  in- 
ternal affttirs  of  a  foreign  corporation. 

[1]  First  An  examination  of  the  order 
appointing  the  receiver  discloses  that  there 
does  not  appear  therein  an  adjudication  ot 
insolvency.  The  court  did,  in  fact,  adjudi- 
cate the  corporation  Insolvent  The  omission 
in  the  order  was  an  oversight  It  may  be 
corrected  by  the  entry  of  an  order  nunc  pro 
tunc,  amending  the  order  appointing  the  re- 
ceiver, by  including  therein  an  adjudication 
of  insolvency. 

[2]  Second.  Sections  66  and  66  of  tbe  act 
concerning  corporations,  Bevlslon  of  1896  (? 
Damp.  Stat.  N.  J.  p.  1610),  provides  for  tbe 
adjudication  'of  corporations  Insolvent  and 
the  apimintment  of  receivers.  Section  96 
provides  that  foreign  corporations  dcdng  busi- 
neas  In  this  state  shall  be  subject  to  the  pro- 
visions of  the  act  so  far'as  ibe  same  can  be 
applied.    2  Comp.  Stat  p.  1667. 

Prior  to  the  dellveranoe  of  fbe  opinion  of 
the  Court  of  Errors  and  Appeals  in  the  case 
of  McDermott  v.  Woodhouse,  87  N.  J.  Elq. 
615,  101  Atl.  876,  it  appears  not  to  have  been 
doubted  bat  that  tills  court  bad  power  to  ap- 
point a  receiver  of  a  foreign  corporation  un- 
der sections  68  and  66  upon  a  finding  of  in- 
solvency, nor  but  that  the  procedure  was 
substantially  the  same  as  upon  an  application 
for  the  appointment  of  a  recetvw  of  a  do- 
mestic corporation. 

In  Albert  v.  Clarendcm,  etc.,  Co.,  6S  N.  J. 
Bq.  628,  28  AtL  8,  tbe  question  was  squarely 
presented,  niere  the  bill  was  filed  against  a 
corporation  Incorporated  In  England.  TbB 
allegation  was  insolvency.  A  motion  was 
made  to  dlsmlsa  Van  Fleet,  Vice  Chancellor, 
said: 

"He  defendant  is  a  foreign  corporation.  Our 
statute  concerning  corporations  declares  that 
foreign  corporations  doing  business  in  this  state 
shall  be  subject  to  its  provisions  so  far  as  the 
same  can  bs  applied  to  them.  •  •  •  Hie 
meaning  of  that  section  of  the  statute  which  I 
have  quoted  seems  to  me  to  be  clear.  It  was 
enacted  to  give  this  court  the  same  jurisdiction 
over  foreign  corporations  doing  business  in  this 
state,  when  they  become  insolvent  and  hare 
property  here,  that  it  ezercisea  over  insolvent 
domestic  corporatioDS,  so  far,  at  least,  as  should 
be  necessary  tor  the  sequestration  of  their  prop- 
erty here,  and  converting  the  same  into  money. 
To  authorize  this  court  to  appoint  a  receiver  of 
an  insolvent  foreign  corporation,  it  is  not  neces- 
sary that  the  cwporation  shonld  be  engaged  in 
carrying  on  its  business  in  this  state  on  the 
very  day  when  the  bill  or  petition  Is  filed,  but 
this  court  may  take  jurisdiction  in  any  case 
where  it  is  made  to  appear  that  the  corporation 
has  done  business  here,  and  still  has  property 
here,  althoagh  at  the  time  when  the  bill  or  peti- 
tion was  filed  its  business  here  is  entirely  sus- 
pended. The  obvious  design/  of  the  statute  is  to 
give  the  creditors  of  any  foreign  corporation 
which,  having  done  business  in  this  state,  be- 
comes insolvent  and  has  property  here  which 
should  be  administered  for  ue  benefit  ot  its 
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crediton,  tbe  ume.  remedy  a^inot  tfaa  corpora- 
tion, in  respect  to  its  property  here  that  it 
givea  to  the  cieditora  of  an  insolvent  domestie 
corporation.  Any  other  construction  would,  aa 
it  seems  to  me,  defeat  the  main  object  of  the 
statute  and  render  it  worthless." 

IQ  National  Trust  Go.  v.  Miller,  33  N.  3. 
Eq.  165,  at  page  ISO,  the  same  learned  judge 
had  made  practically  the  same  prononnoe- 
ment.    He  had  said: 

"l%e  legislatire  design  was,  nnquestionabfy, 
to  confer  upon  this  court  the  same  powers,  in 
respect  to  insolvent  corporations,  created  t^ 
foreign  jmisdictions,  having  property  in  this 
state,  that  it  ezerciaied  over  insolvent  domestic 
corporations,  so  far,  at  least,  as  the  exercise 
of  snch  powers  was  necessary  to  the  recovery  of 
any  assets,  whether  legal  or  equitable,  whidi 
should  go  in  disdiarge  of  debts." 

In  Irwin  y.  Granite  State  Provident  A*- 
sodaaon,  06  N.  J.  Bq.  214,  38  AtL  680,  where 
It  appeared  that  prior  to  the  filing  of  the  bill 
In  this  court  there  had  been  a  recover  or  an 
assignee  appointed  In  the  state  of  the  dom- 
icile of  the  coriK>ratloD,  Vice  Chancellor  Reed 
pointed  out  that  the  receiver  in  this  state 
was  amenable  to  the  direction  of  the  CSoort 
of  Chancery  of  this  state,  and  not  to  the  dl- 
rectlcm  of  the  domiciliary  recelvM'.  In  Mln- 
chin  v.  Second  Natiocial  Bank,  86  N.  J.  SXi. 
436,  ttie  Ghanoellw,  Bnnyoo,  after  referring 
to  the  statutory  provisions  sobjeoting  foreign 
corporations  to  the  proyislons  of  the  act,  so 
far  as  they  could  be  applied,  said: 

"Obviously,  there  are  provisions  of  the  act 
which  cannot  be  applied  to  such  corporations; 
for  example,  tUs  court  cannot  hinder  such  coi^ 
poratims  m>m  exercising  their  franchises,  ex- 
cept as  it  may  enjoin  them  from  exercising  them 
in  this  state.  It  can  sequester  their  property 
here  and  administer  it  for  the  benefit  of  credi- 
tors and  stodch<dders,  but  it  can  do  but  little 
more.  •  •  •  In  the  language  of  the  New 
York  Supreme  Oourt,  in  De  Bemer  t.  Drew.  57 
Bark  [N.  Y.]  438,  this  court  cannot  regulate 
the  internal  ufairs  ot  foreign  corporations,  nor 
enforce  any  remedy  beyond  the  limits  of  this 
state;  it  cannot  annul  or  forfeit  their  char- 
ters; but  it  can  and  ought  to  provide  for  the 
collection  of  d^ts  against  them,  when  they  or 
their  property  are  brought  within  the  Jurisdic- 
tion of  the  courts  of  this  state.  The  foreign 
corporation  doing  business  here  is  subject  to 
the  provisions  of  our  statute,  so  far  as  its  prop- 
erty in  tills  state  is  concerned.  The  proceed- 
ing is,  practically,  merely  a  proceeding  in  rem, 
and  as  such  must  be  subject  to  prior  liens, 
created  by  prior  proceedings  in  attachment,  and 
tiie  vigilant  creditor  who  c^tains  such  prior  lien 
at  law  ought  not  to  be,  and  cannot  be,  deprived 
of  his  advantage." 

In  that  case  the  Chancier  did  not  doubt 
tb»  i)ower  of  the  court  to  appoint  a  receiver 
of  an  insolvent  fbrelgn  cori>oratlon  under  the 
statute. 

In  Low,  Receiver,  t.  B.  P.  K.  Pressed  Metal 
Company,  91  Conn.  01,  98  Atl.  1,  Ii.  R.  A. 
1917I>,  291,  in  an  original  proceeding,  a  re- 
ceiver had  been  appointed  of  a  New  York 
corporation.  Subsequently  a  receiver  was 
appointed  In  the  state  of  the  domicile  of  the 
company.  Aippllcation  was  then  made  for 
the  appointment  of  an  ancillary  receiver.  It 
was  insisted  tiiat  the  court  was  without 
Jnrisdlctloa  in  the  original  proceeding  to 
appoint  a  receiver.    Tb»  court  held  that  the 


original  ajipointinent  was  proper.   The  court 
said: 

"When  it  appointi  a  recover,  the  officer  be- 
comes its  officer,  and  'is  ccHnpletely  amenable  to 
its  control,  and  it  matters  not  whether  be  is 
called  an  ancillary  receiver  or  merely  a  receiver. 
His  title  to  the  assets  within  the  jurisdiction  is 
derived  from  Its  decree,  and  does  not  depend 
upon  comity.  The  assets  are  in  its  custody,  and 
are  to  be  disposed  of  as  equity  and  the  orderly 
administration  ot  justice  requires.  Its  jndg- 
moits  and  decrees  in  respect  to  these  assets 
must  be  accepted  as  conclusive  by  all  other 
courts.  Where  a  receiver,  administrator,  or 
other  custodian  of  an  estate  is  appointed  by  the 
courts  of  one  state,  the  courts  of  that  state 
reserve  to  themselves  full  and  exdnsive  Jnris- 
dietlon  over  the  assete  of  the  estete,  within  the 
Umlto  of  the  state.  Reynolds  v.  Stockton,  140 
U.  a  254,  11  Sup.  Ot.  778,  86  Lu  Bd.  464." 

An  UlnmtnaHng  note  upon  the  power  to 
appoint  receivers  for  for^gn  corporations- 
where  no  domiciliary  receiver  has  been  ap- 
pointed follows  In  L.  R.  A.  1917D,  at  page 
295.  And  see  page  303,  of  U  R.  A.  1917D. 
where  the  right  to  appoint  nndet  statutes 
similar  to  that  of  this  state  is  considered. 
Also  see  Beale  on  Foreign  Corporations,  f 
791. 

It  is  an  established  practice  now  for  feder- 
al District  Courts  to  appoint  receivers  of 
corporations  foreign  to  the  district  and  the 
state  In  whicb  the  district  is  situated  at  the 
suit  of  a  nonresident  creditor,  where  the 
corporation  can  be  served  and  does  not  cAJect 
to  the  jurisdiction,  or  where  It  consents.  In 
such  salts  all  of  the  assets  of  the  corporation 
are  liquidated,  and  the  proceeds  distributed. 
If  necessary,  suits  ancillary  to  tibe  first  are 
brought  In  other  districts.  The  receivers  are 
permitted  to  assert  any  right  of  the  corpora- 
tion or  Its  creditors.  The  authority  of  a 
state  court  to  appoint  a  receiver  for  a  foreign 
corporation  whicb  has  entered  into  business 
In  the  state  under  a  statute  providing,  "Sudi 
oprporatlon  shall  be  deemed  and  taken  to  be 
corporations  of  the  state,"  was  not  questioned 
In  the  case  of  Blake  r.  McClnng,  172  U.  S. 
239,  19  Sup.  Ct  166,  43  L.  Ed.  432. 

[S]  "Bio  law  seems  to  be  well  settled  that 
a  court  ot  equity  has  Jurisdiction  under  Its 
Inherent  power,  and  where  statutes  exist  sim- 
ilar to  that  In  this  state,  then  under  sudi 
statutes  to  appoint  a  receiver  of  a  foreign 
coritoration  upon  the  ground  of  insolvency  or 
upon  any  other  ground  which  would  warrant 
the  appointment  of  a  receiver,  to  ocmserTe 
and  gather  In  the  assets,  either  legal  or  equi- 
table, within  tbe  state,  and  to  enforce  the 
rights  of  the  corporation,  either  legal  or 
equitable,  which  may  be  enforced  against 
those  over  whom  Jurisdiction  can  be  obtained, 
within  the  case  of  Pennoyer  v.  Neff,  96  U.  S. 
714,  24  L.  Bd.  666.  The  JurisdlctlMi  of  the 
court  does  not  depend  upon  whether  or  not  a 
receiver  has  been  appointed  in  the  state  of 
the  domicile  of  the  corporation  nor  ap<xi 
whether  It  has  I)een  there  adjudicated  insol- 
vent The  question  Is  one  not  of  Jurisdiction 
but  of  discretion  in  the  exercise  of  jurisdic- 
tion.  It  la  Insisted,  however,  that  this  Ig  not 
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BOW,  If  it  ever  wu,  the  law  tn  this  state 
8liK»  the  oplnI<Mi  of  the  Oonrt  of  Brrors  and 
Api)eala  In  McDermott  t.  Woodhoase,  supra. 
In  that  case  a  bill  had  been  brought  by  a 
receiver  of  a  New  York  corporation  anointed 
by  thla  court  to  hold  stockholders  for  Uablllty 
for  8to<^  Issued  for  property  purchased,  as 
was  said,  at  a  gross  overraluatlon.  The  suit 
was  brought  to  enforce  llaUllty  arising  under 
the  provisions  of  the  New  York  statute.  Mc- 
Dermott V.  Woodhonse,  87  N.  J.  Eq.  124,  99 
AtL  103.  The  Court  of  Brrora  and  Appeals 
held  that  such  a  salt  could  not  be  brought 
either  at  law  or  In  equity  until  the  amount 
of  the  assessment  had  been  determined,  and 
that  the  only  forum  In  which  such  a  deter- 
mination could  be  had  was  that  of  the  domi- 
cile of  the  corporation.  This  is  as  far  {Ibx 
the  purposes  of  the  present  case)  as  the  case 
can  be  said  to  have  any  binding  authority. 
In  the  (pinion  the  court  used  this  language: 

"^lere  is  nothing  to  show  that  a  receiver  has 
ever  been  appointed  in  New  Yorlc,  the  domicile 
of  the  corporation.  Nothing  is  averred  in  the 
bill  which  would  justify  our  courts  in  appoint- 
ing a  receiver  in  insolvency  of  a  New  York 
corporation.  The  draftsman  seems  to  have  con- 
ceived the  notion  that  under  our  statute  a  re- 
ceiver in  insolvency  can  be  appointed  for  a  for- 
eign corporation  by  the  same  procedure  that  is 
authorized  in  the  case  of  a  New  Jersey  corpora- 
tion. We  mention  these  difficulties  because  they 
are  of  so  fundamental  a  character  that  we  ought 
not  to  pass  them  unnoticed,  and  thereby  appear 
to  justify  what  seems  by  the  averments  of  the 
bill  to  have  been  an  unwarranted  interference 
b^  our  courts  in  the  internal  affairs  of  a  for- 
eign corporation.  Probably  the  proceedings  for 
a  receiver  were  ex  parte,  and  the  attenticm  of 
the  court  was  never  called  to  the  fact  that  the 
corporation  was  not  a  New  Jersey  corporation. 
The  matter  is  important  Ttie  bill  seeks  to  do 
what  can  only  be  done  by  a  receiver  in  case  he 
'possesses  all  the  powers  of  a  statutory  rweiver 
in  insolvency,  and  shows  on  its  face  that  the 
utmost  powers  he  could  have  would  be  those  of 
a  mere  ancillary  receiver  to  gather  in  the  as- 
sets in  this  state." 

It  will  be  at  once  observed  that  the  lan- 
guage used  Indicates  merely  an  expression 
of  the  refusal  of  the  court  to  approve  the 
practice  pursued  In  the  appointment  of  a  re- 
ceiver of  a  foreign  corporation.  If  it  had 
been  Intended  to  definitely  overthrow  the  doc- 
trine of  the  case  of  Albert  v.  Clarendon,  etc., 
supra,  that  case  and  others  which  I  have 
referred  to  would  undoubtedly  have  been 
mentioned,  nor  do  I  think  that  the  use  of 
the  words  "andUary"  Implied  that  the  court 
deemed  that  it  was  a  necessary  prerequisite 
to  the  appointment  of  a  receiver  in  this  juris- 
diction that  a  receiver  should  have  been  ap- 
pcdmted  in  the  Jnrisdictton  of  the  domicile  of 
the  corporation.  Rather  the  term  "ancillary" 
is  employed  In  the  aense  used  by  Vice  Chan- 
cellor Reed  in  Irwin'  v.  Granite  State  Provi- 
dent Association,  supra.  To  hold  that  a  nec^ 
essary  prerequisite  to  the  appointment  of  a 
receiver  is  the  appointment  of  a  receiver  In 
the  state  ot  the  domicile  would.  In  a  great 
many  instances,  where  all  of  the  business  of 
the  oorporatloa  la  condncted  In  thla  states 


all  of  its  property  is  in  this  states  all  of  its 
creditors  or  a  majority  ot  them,  in  this  stat^ 
deprive  residents  of  this  state  of  any  remedy 
or  taree  them  to  proceed  to  a  foreign  jnils- 
dicttoit  which  would  have  control  of  nothing 
but  the  corporate  «itlty.  fiummlt  Silk  Ga 
V.  Kinston  Spliming  Oo.,  IM  N.  C.  421,  70  S. 
E.  820,  Ann.  Cas.  1912A,  897.  In  that  case 
the  ooort,  reiterating  its  remarks  in  Hoi- 
shosaer  v.  Coppet  Co.,  138  N.  O.  at  page  248, 
50  S.  B.  660,  70  L.  B.  A  183,  on  appeal  of  the 
state  of  New  Jersey,  held  that  the  courts  of 
NorOi  Oandlna  had  jurisdiction  to  ai^oint  a 
recdver  of  a  New  Jersey  corporation  on  the 
ground  of  Insolvency  under  a  statute  giving 
the  coort  power  to  appoint  receivera  at  cor- 
porations generally. 

In  12  Ruling  Case  Law,  i  8B,  the  role  Is 
stated: 

'  "It  is  well  settled  that  the  courts  of  one  state 
may,  at  the  instance  ot  resident  or  domestio 
creditors,  or  even  at  the  instance  of  a  nonresi- 
dent creditor,  appoint  a  receiver  for  a  foreign 
corporation  doing  business  therein  and  having 
property  there,  notwithstanding  the  appoint- 
ment of  a  receiver  at  the  domidle  of  the  corpo- 
ration where  the  general  requisites  for  a  receiv- 
ership are  shown,  as  in  other  ca8es"--citing 
cases  frcna  many  jurisdictions  induding  the 
Supreme  Court  oi  the  United  States;  the  case 
of  Albert  v.  Clarendon,  etc.,  cited  with  approvaL 

I  conclude,  therefore,  that  the  appointment 
of  the  receiver  was  properly  mada 

[4]  l^liKd.  The  last  contention  made  by 
the  defendants  la  that  the  relief  sought  by 
the  receiver  is  such  an  interference  with  the 
internal  affairs  of  the  corporation  as  that 
relief  cannot  be  obtained  within  this  state. 
And  again  reliance  Is  placed  upon  McDermott 
V.  Woodhouse,  supra.  I  do  not  think  that  the 
principle  of  tluCt  case  applies  to  this.  The 
property  alleged  to  have  been  fraudulently 
transferred  Is  within  this  state.  The  alleged 
fraud-doer  is  here  in  bankruptcy.  The  de- 
fendant Baskerville  has  appeared.  The  Eliz- 
abeth Heights  Realty  Company  Is  a  New 
Jersey  corporation.  It  is  fair  to  assume  that 
the  wife  of  Shearer  Iq  a  resident  of  this 
state.  The  Jersey  Co-operative  Realty  Com- 
pany Is  made  a  party  defendant,  and  may  be 
served  hera  The  bill  Is  one  which  might 
have  been  brought  by  the  corporation,  or  a 
stockholder  In  its  right  If  the  directors  refus- 
ed to  proceed,  and  if  a  receivership  had  not 
Intervened,  to  set  aside  a  conveyance  alleged 
to  have  been  fraudulently  made  by  its  direc- 
tors for  their  own  use  and  benefit,  without 
con^deratlCHi.  If  such  suit  were  brought  by 
the  corporation,  or  by  any  one  in  its  behalf 
it  would  necessarily  have  to  be  brought  in  a 
state  where  jnrisdlctlon  could  be  acquired 
over  the  persons  of  the  defendants  or  over  the 
property.  Relief  could  not  be  obtained  la 
the  Jurisdiction  of  the  domicile  of  the  corpora- 
tion unless  the  parties  defendant  voluntarily 
appeared.  The  New  York  courts  have  no 
control  over  the  property,  nor  over  the  fore- 
closure proceedings  pending  In  this  court 
No  relief  could  be  granted  whlchr  would  mala* 
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tain  the  statiu  nntU  final  hearing  nnless  po:- 
Bonal  serrlce  ooold  be  made  upoa  the  defend- 
ants. 

A  case  directly  In  point  Is  that  of  the  Na- 
tional Trnst  Company  v.  Miller,  supra. 
There  had  been  a  receiver  appointed  in  the 
Jurisdiction  of  the  domicile  of  the  corpora- 
tion. Snbseqaently,  upon  a  petition  by  cei^ 
tain  of  Its  creditors  representing  that  all  of 
Its  property  was  located  In  this  state,  that  it 
had  suspended  its  business  and  become  in- 
solvent, and  that  a  receiver  had  been  duly 
ai^lnted  in  New  York  for  the  purpose  of 
winding  up  and  matdng  equal  distribution, 
a  recover  of  the  corporation  was  appointed 
in  this  state.  A  toriedosure  suit  bad  been 
started  against  the  company  before  the  re- 
ceiver was  appointed.  The  receiver  was  let 
in  as  party  defoidant  and  attacked  the  va/- 
lidity  of  the  mortgage.  The  nature  of  the 
defense  is  illustrated  by  the  following  ex- 
cerpts from  the  opinion  of  Vice  dumoeUor 
Van  Fleet: 

"The  validity  of  tlila  mortgage  is  indefensible 
except  on  the  theory  that  it  was  within  tlie 
■cope  of  the  powers  of  the  paper  company  to 
donate  the  half  or  the  whole  of  ita  property 
to  the  railroad  company,  regardless  of  the 
rights  of  Its  creditors  or  die  public.  It  is  dear 
it  possessed  no  sndi  power,  and  if  it  had  at- 
temi>ted  to  do  so,  by  open  and  direct  means,  its 
act  would  have  been  so  conspicuously  ultra  vires 
as  to  atrip  It  of  the  least  appearance  of  validity. 
*  *  *  There  is  another  important  principle 
which  I  tiiink  it  is  m^  duty  to  enforce  in  de- 
ciding this  case.  Equity  regards  the  property 
of  a  cori;>orati<«  as  a  fund  held  in  trust  for  the 

Sayment  of  its  debts,  and  if  others  tlian  bona 
de  creditors  of  the  corporation,  or  pnrchaseraL 
possess  themselves  of  it,  they  take  it  charged 
with  tliis  trust,  which  a  court  of  equity  will 
enforce  against  themi" 

The  result  was  that  the  mortgage  was  set 
aside.  If  what  was  attempted  to  be  accom- 
plished in  National  Trust  Company  v.  Wl- 
ler  did  not  involve  an  interference  with  the 
internal  affairs  of  the  corporation,  then  it 
would  seem  that  what  is  attempted  to  be  ao- 
compllshed  in  the  case  sub  Judice  certainly 
does  not.  The  Vice  Chancellor  held  that  the 
defense  could  be  set  up  by  the  receiver  ap- 
pointed by  this  court,  and  said : 

"There  can  be  no  doubt,  under  the  rule  es- 
tablished by  this  adjudication  (referring  to 
Miller  v.  Mackenzie,  29  N.  J.  EX].  &  Stew.  Eq.] 
281),  that  it  would  be  nmpetent  for  the  re- 
ceiver in  this  case,  in  his  official  character,  to 
bring  a  suit  in  equity  to  nullify  the  mortgage 
in  question.  He  holds  the  title  to  the  mort- 
gaged premises;  he  alone  has  a  right  to  their 
possession,  and  he  alone  can  sell  and  convey 
them.  Adopting  an  argument  very  forcibly 
put  in  the  case  just  dted,  we  may  gay  it  can- 
not be  pretended,  if  the  mortgagees  were  in 
poasession,  that  this  receiver  could  not  main- 
tain an  action  of  ejectment  against  them,  and 
if  he  established  the  fact  that  tiie  mortgage  was 
a  fraud  upon  creditors,  that  he  would  not  be 
entiUed  to  recover.  Why,  if  this  lie  so,  is  he  to 
l>e  c<mflned  to  such  action,  and  to  be  ezduded 
from  taking  his  case  before  a  tribunal  that  is 
competent  not  only  to  adjudge  with  regard  to 
his  right  to  the  property,  but  also  to  remove 
from  it  a  frandnlent  and  pretended  claim, 
which,  BO  long  as  it  exists,  renders  it  unsalable 
in  bis  hands?    His  right  of  action  and  his  right 


of  defense  are,  in  this  instsnce,  in  my  appre- 
hension, reciprocal,  and  if  he  has  produced  suf- 
ficient evidence  of  the  invalidity  of  the  mort- 
gage to  entitle  lilm,  if  he  were  complainant, 
to  a  decree  ao  adjudging,  he  is,  upon  the  same 
evidence,  entitled  to  a  decree  of  dismissaL 
*  *  *  In  my  judgment,  the  receiver  stands 
before  the  court  invested  witli  the  rights  and 
equities  of  the  creditors  of  the  paper  company, 
and  has  therefore  a  right  to  ask  judgment 
against  this  mortgage,  if  he  Iiaa  shown  that 
it  was  executed  in  fraud  of  their .  rights." 

If  I  am  right  that  a  receiver  of  a  foreign 
corporation  can  t>e  appointed  under  the  stat- 
ute without  a  receiver  having  first  been  ap- 
pointed in  the  juri8dictl(Hi  of  the  domicile  of 
the  corporation.  I  think  the  f&ct  that  sudi 
a  receiver  has  been  appointed  is  immaterial 
with  respect  to  the  powers  of  the  receiver 
appointed  here.  The  case  of  National  Trust 
Company  v.  Miller  is  dted  with  at^roval  in 
Beale  on  Foreign  Corporations,  {  791,  and 
In  many  cases  in  this  jurisdiction. 

In  Summit  Silk  Ca  v.  Kinston  Spinning 
Co.,  164  N.  O.  421,  70  S.  EL  820,  Ann.  Cas. 
1912A',  897,  the  court  said : 

"The  property  of  the  ginning  Company  is 
in  this  state,  and  the  laws  of  New  Jersey  should 
not  be  permitted  to  effect  its  status  or  prej- 
udice the  rights  of  creditors  of  the  corporation 
in  respect  of  it.  miey  must  all  come  into  this 
jurisdiction  in  order  to  have  its  assets  admin- 
istered for  their  benefit,  and  cannot  get  relief 
in  the  courts  of  New  Jersey  because  the  prop- 
erty is  atuated  here.  If  we  should  deny  the 
remedies  of  our  laws  to  them  for  the  reason  as- 
signed by  the  defendant,  the  assets  in  tliis  state 
would  be  practioEilly  exempt  from  the  claims 
of  creditors." 

In  Mlncbin  v.  Secwd  National  Bank,  36 
N.  J.  Eq.  486,  a  receiver  had  been  appoint- 
ed of  a  foreign  corporation,  under  the  stat- 
ute. There  had  not  lieen  an  appointment  in 
the  Jurisdiction  of  the  domidle  of  the  com- 
pany. It  appeared  that  certain  attachments 
had  been  levied  upon  the  property  of  the 
corporation  pending  the  hearing  on  the  or- 
der to  show  cause.  The  party  applying  for 
the  appointment  of  the  receiver  attacked  the 
attachments.  It  was  held  by  the  Qhancellor 
that  the  proper  partgr  to  make  the  attack 
was  the  receiver. 

Without  attempting  to  enumerate  all  of 
the  powers  possessed  by  a  receiver  of  a  for- 
eign corporation,  it  seems  to  me  to  be  dear 
that  he  has  the  power  to  Institute  such  ac- 
tions as  may  b4  necessary  to  recover,  for  the 
creditors  and  stockholders,  assets,  legal  or 
equitable,  within  this  state,  and  to  enforce 
such  obligatlcms  of  persons  over  whom  Juris- 
diction can  be  obtained  in  this  state  which 
the  corporation  or  its  creditors  might  have 
enforced.  I  do  not  think  that  the  suit  wiU 
affect  the  internal  management  of  the  affaln 
of  the  corporation  within  the  sense  used  by 
the  Court  of  I^rrors  and  Appeals  in  Md)er^ 
mott  V.  Woodhouse,  supra,  or  in  Jackson  t. 
Hopper,  76  N.  J.  Eq.  604,  75  AtL  668,  27  L. 
R.  A.  (N.  S.)  658. 

It  Is  extremely  difflcolt,  and  I  think  al- 
most impossible,  to  formulate  a  test  as  to 
what  constitutes  an  Interference  with  tbe  In- 
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temal  affaln  of  the  corporatioii  whldi  can 
be  applied  in  ercry  case.  The  Coart  of  Br- 
ian and  Appeals  In  Ja<^Bon  v.  Uopper,  su- 
pra, while  ai^roylng  the  definition  contain- 
ed In  the  case  od  the  Ncvth  State  Mining 
Company  t.  Field.  64  Md.  161,  20  AtL  1039, 
confined  it  to  the  class  of  cases  of  which 
that  then  before  the  court  was  one. 

The  subject  is  treated  in  12  Bnling  Case 
Law,  tittle  "Foreign  Oorporatlona,"  |§  20,  21, 
and  22.  It  Is  there  stated  thbt  the  test: 
"Where  the  act  oompla}ned  of  affects  the  cam- 
plalnant  solely  in  his  capacity  as  a  member 
of  the  corporation,  whether  it  be  as  corpo- 
rator, stockholder,  director,  president,  or  oth- 
er officer,  and  is  the  act  of  the  corporation, 
whether  acting  in  stockholden^  meeting  or 
ttirough  its  agents,  the  board  of  directors, 
then  snch  action  is  the  management  of  the 
internal  affairs  of  the  corporation,  and  in 
the  case  of  a  foreign  corporation  courts  of 
another  state  will  not  take  jurisdiction  even 
though  the  visible  tangible  property  of  the 
foreign  corporation  is  sltnate  therein. 
Where,  however,  the  act  of  the  foreign  cor- 
poration complained  of  affects  the  complain- 
ant's individual  rights  only,  then  a  domestic 
ooort  will  take  jurisdiction" — ^has  been  adopt- 
ed by  courts  of  several  juriadicUons ;  yet 
It  appears  that  it  has  not  been  by  any  means 
anlfoimly  approved.  It  has  been  held  that 
there  are  cases  where,  although  the  rights  of 
a  parly  grow  out  of  his  membership  In  the 
corporation,  yet,  as  the  matter  affects  only 
his  individual  rights,  under  the  contract  by 
which  the  stock  was  issned,  therefore  an  en- 
toroement  of  tlKwe  rights  will  not  be  an  In- 
terference with  the  internal  management  of 
the  corporate  affairs  within  the  meaning  of 
the  rul&  The  authtn'  says  that  the  difference 
between  the  two  tests  is  as  follows: 

"Those  courts  which  apply  the  first-mention- 
ed test,  in  determining  whether  they  wUl 
take  jnriadiction  of  an  action  against  a  foreign 
corporation,  inquire  whether  t£e  right  sought 
to  be  enforced  accrues  to  the  plaintiS  as  an  in- 
dividual, independent  of  bis  relationship  to  the 
corporation,  while  with  those  which  have  adopt- 
ed the  latter  the  questioD  is:  Does  the  right, 
though  growing  out  of  his  status  as  a  stockhold- 
er, bd<Hig  to  uie  plahitifC  individually,  and  not 
as  one  of  a  class?  Irrespective  of  the  question 
as  to  the  proper  test  to  be  applied  in  determin- 
ing what  are  the  internal  affairs  of  a  corpora- 
tion, the  view  has  been  expressed  by  some 
courts  that  in  the  case  of  corporations  which 
are  n<»>resident  only  in  that  they  vrere  created 
in  another  statey  the  officers,  agents,  stockhold- 
ers, bnsiness,  and  property  aJl  being  within  the 
innsdiction  of  the  court,  they  will  not  deny  re- 
lief in  a  proj>er  case  on  the  ground  that  the 
'internal  affairs'  of  the  corporation  will  be  af- 
fected." 

It  has  been  bdd  (Baboock  t.  Farwell,  245 
m.  14,  91  N.  B.  688,  137  Am.  St  Bep.  284,  19 
Ann.  Cas.  74,  and  note,  a  vrell-resaoned  case) 
that,  where  minority  stockholders  in  a  for- 
eign corporation  seek  by  suit  in  equity  to 
have  restored  to  the  corporation  property 


fraudulently  aKvoprlated  to  th^r  own  use 
by  directors  who,  together  with  the  corpora- 
tion itself,  are  personally  subject  to  the  jorls- 
dlctlon  of  the  court,  the  court  sbonld  exercise 
Its  juiladlcUon  for  the  determination  of  the 
controversy.  And  in  Kldd  v.  New  Hamp- 
fOiire  Traction  Co.,  72  N.  H.  273,  56  AU.  465, 
66  Ii.  B.  A.  574,  it  was  held  that  a  fraudulent 
transfer  of  the  perscmalty  of  a  foreign  cor- 
poration situate  within  the  state  would  be  set 
aside  and  this  notwithstanding  that  the  cor- 
poration could  not  be  served  with  process. 
These  latter  cases  are  direct  authorities  in 
ttie  case  at  bar. 

If  it  had  not  been  for  the  stroiuons  insist- 
ence on  the  part  of  the  defendant  that  tho 
opinion  of  the  Ck>nrt  of  Brrors  and  Appeals 
In  McDermott  ▼.  Woodhouse  reqtiired  a  de- 
termination directly  contrary  to  which  I 
have  arrived,  I  would  have  contented  mys^f 
in  disposing  of  this  case  with  a  mere  refer- 
ence to  Albert  V.  Clarendon,  Trust  CX>mpany 
V.  Miller,  Mlnchln  v.  Second  National  Bank, 
and  Irwin  v.  Granite  State  Provident  As- 
sociation. 

Whether  the  objections  sought  to  be  raised 
by  the  defendant  aq  to  the  validity  of  the 
order  appointing  the  receiver  and  the  juris- 
diction of  the  court  to  appoint  a  receiver  can 
be  raised  by  him  in  this  suit  I  have  not  con- 
sidered and  express  no  opinion  thereon. 

The  result  is  that  the  order  to  show  cause 
will  be  made  absolute,  and  the  injunction 
wUl  be  continued  to  final  hearing  upon  condi- 
tion that  the  defendants  secure,  or  cause  to 
be  secured,  the  payment  of  the  amount  due 
upon  the  decree  of  the  defendant  Baskervllle. 
Other  equitable  provisions  may  also  be  made 
in  favor  of  other  defendants  if  they  appear. 
Before  the  signing  of  any  order,  an  order 
amending  the  order  appointing  receiver 
should  be  taken  as  indicated  in  the  fore  part 
of  this  oplnl<m. 

Settle  order  on  two  days'  notice. 


KSIAZBS  V.  KSIAZEK. 
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(Syliabvt  by  the  OomrtJ 

1.  Nk  Bxeat  «s»14— Bond— Kxorkration  or 
Sxjwhes. 

Sureties  on  a  bond  given  to  secure  release 
from  arrest  on  a  wnt  of  ne  exeat  may  not  sur- 
render their  prindpai  and  thus  secure  exonera- 
tion. 

2.  Nk   E:xiu.t  «=>14— Bond — Disohabob— Fi- 
NAii  DscBXB— OusTonr  or  Detendant. 

A  bond  in  ne  exeat,  conditioned  that  de- 
fendant will  not  depart  the  state  without  leave, 
is  not  discharged  by  the  entry  of  final  de- 
cree, nor  by  the  fact  that  the  defendant  is  in 
custody  for  failure  to  comply  with  final  decree. 

3.  Nb  Bx«at  «=9l4— Bond— Dischaeg*— Com- 
PUANCB  WITH  Final  Decbee. 

A  bond  in  ne  exeat,  with  condition  that  de- 
fendant will  not  depart  the  state  without  leave, 
is  not  discharged  after  final  decree^  providing  for 
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the  paymesit  of  tlimony,  by  the  tact  that  the 
defendant  has  complied  with  the  final  decree 
tfr  date  of  application  (or  diachaige. 

4.  Ns  Bzx^T  «=>e,  14  —  Nxw  WsiT  —  DiB- 

OHASOX  OF  SVBETIKS. 

The  court  may,  in  ita  discretion,  after  final 
decree  and  while  the  defendant  ia  in  cnatody 
for  failure  to  comply  with  final  decree,  dis- 
charge the  sureties  on  a  bond  given  to  se- 
cure release  from  arrest  by  virtue  of  a  writ  of 
ne  exeat  upon  terms,  and  may,  while  the  de- 
fendant be  BO  in  custody,  direct  the  issuancie  of 
a  new  or  alias  writ  of  ne  exeat  upon  a  show- 
ing that  there  is  danger,  if  tile  defendant  be  re- 
leased of  his  departing  the  jurisdiction. 

Suit  by  Stable  Kslaz^  against  Alex- 
ander Ksiazek,  i>endlng  which  a  writ  of  ne 
exeat  lasued,  and  defendant  gave  bond  with 
sureties  and  the  sureties'  application  for 
leave  to  surrender  talm  after  final  decree  was 
denied,  and  defendant  was  tbeieafter  adjudg- 
ed guilty  of  contempt  and  Imprlaoned,  and  the 
sureties  apply  for  their  discbarge.  Order 
dls(!harglng  the  sureties  advised  oa  terms. 

Frey  &  Vanecek,  of  Newark  (John  Q.  Prey, 
of  Newark,  of  counsel),  for  the  motion.  Pom- 
erehne  &  Lalble,  of  Newark,  opposed. 

LANB,  V.  O.  Pending  the  suit  a  writ  of  ne 
exeat  issued.  Defendant  g&ve  bond  with 
sureties,  the  condition  of  which  was  in  the 
old  form  that  he  would  not  depart  the  Juris- 
diction without  leave.  Subsequent  to  final 
decree,  an  application  was  made  by  his  sure- 
ties for  leave  to  surrender  him.  This  applica- 
tion was  denied.  Thereafter  an  application 
was  ma(ie  to  punish  him  for  contempt;  he 
was  adjudged  guilty  and  Incarcerated. 

[1]  The  sureties  now  apply  for  their  dis- 
charge. Hiat  the  sureties  cannot  surrender 
their  principal  Is  the  law  of  this  state.  Sch- 
relber  v.  Schrelber,  86  N.  J.  Eq.  303,  96  AtL 
86.  Vice  Chancellor,  at  page  306,  a£Srmed 
without  criticism.  86  N.  J.  Eq.  437,  99  Aa 
117.  See,  also.  In  re  Qriswold,  Petitioner, 
18  R.  1. 125. 

The  statement  In  TothUl,  reported  In  21 
English  Reprint,  110,  that  ball  in  chancery  is 
discharged  upon  bringing  In  the  principal, 
as  at  common  law,  does  not  express  our  law. 
It  was  this  statement  upon  which  the  Vice 
Ohancellor  acted  who  accepted  a  surrender 
of  the  principal  In  Marino  v.  Uarlno,  here- 
after noted. 

[2-4]  The  question  Is  whether  the  prludpal 
being  In  custody  for  contempt  for  failure  to 
obey  the  final  decree,  the  sureties  are  enti- 
tled to  their  discharge. 

In  Le  Clea  v.  Trot.  Prea  In  Ohanc.  O.  &  H. 
230  (1704)  24  EngUsh  Reprint,  112,  the  Lord 
Keeper  held  that  the  sureties  should  not  be 
discharged  after  answer  put  in  by  the  defend- 
ant, nor  even  after  decree  against  hlmt  and 
commitment  for  £19,000  decreed  against  him. 
In  Debazln  v.  Debazin,  21  English  Reprint, 
204  (1743),  it  ai^eared  that,  a  writ  of  ne  exeat 
sued  out,  the  defendant  entered  into  a  bond 


with  two  Burettes,  for  his  not  depaxUag  the 
kingdom,  nie  cause  was  afterwards  heard, 
and  there  was  a  decree  against  the  defendant 
for  the  same  matter  for  whl(^  the  ne  exeat 
Issued.  The  defendant  being  In  contempt  and 
In  custody  for  not  performing  the  decree, 
ttie  sureties  aK>Ued  and  obtained  an  order 
that  they  should  be  discharged,  and  the  bond 
aa  to  them  canceled.  In  Stapylton  v.  Peill, 
19  Ves.  Jua  616,  84  English  Reprint,  644 
(1816),  appllcatlOQ  was  made  to  dlsdiarge  the 
sureties  prior  to  final,  decree,  where  the  de- 
fendant was  In  custody  for  contempt  for  fail- 
ure to  put  In  an  answer,  and  Lord  Chancellor 
Eldoa  refused  to  make  the  order,  observing 
that  he  did  not  recollect  such  a  motloa  except 
once,  and  then  It  was  refused,  and  the  editor 
contributes  the  following  note: 

"See  Beames  on  Ne  Ex.  Reg.  66,  In  Le  C3ea 
V.  Trot,  Pre.  Oh.  230,  where  this  applicatioa 
was  refused,  and  in  Debazin  v.  Debasin,  1  Dick. 
96,  where  it  was  granted,  the  oommitmait  was 
for  not  obeying  the  decree  to  pay  the  money,  for 
which  the  writ  was  granted." 

Upon  the  authority  of  Debazin  v.  Debazin, 
the  Court  of  Appeals  of  Maryland  In  Jobsisoa 
V.  Glendenln,  6  Gill  &  3.  463,  affirmed  an  order 
discharging  the  sureties  In  a  case  where 
the  defendant  had  been  committed  to  Jail  for 
not  complying  with  the  final  decree  and  after- 
wards had  escaped  from  custody.  The  argu- 
ments of  counsd  In  this  case  are  very  in- 
structive. 

In  Watiten  t.  Van  Vorst,  28  N.  J.  Eq.  103, 
the  Chancellor  approved  Debazin  v.  Debaslii. 
That  case  cannot  be  considered  an  authmity, 
however,  that  the  court  must  discharge  the 
ball ;  tlie  Chancellor  merely  holding  that  it 
has  the  power.  In  Elliott  v.  Elliott,  36  Atl. 
961,  Vice  Ohancell<»  Reed  held,  where  the 
condition  of  the  bond  was  in  the  form  provid- 
ed for  by  the  rules,  that  after  final  decree, 
and  even  after  a  bond  given  to  comply  with 
the  final  decree,  the  bond  on  ne  exeat  was  not 
superseded,  and  suit  might  be  brought  upon  It. 
Vice  C!hanceUor  Howell,  in  Marino  v.  Marino, 
In  an  unreported  memorandum,  whi<^  case, 
by  the  way,  was  the  one  In  which  there  was 
the  irregular  surrender  <A  the  principal  re- 
ferred to  by  Vice  Chancellor  Stevenson  In 
Schrelber  v.  Sk;brelber,  says: 

"Prior  to  1871  it  was  the  practice  in  this 
state  for  the  defendant  so  arrested  to  give  bond 
in  what  was  known  as  the  common  form,  viz. 
that  he  would  not  depart  from  or  leave  this 
state  without  the  permission  of  the  court,  niis 
was  considered  to  be  practically  a  bond  for  ap- 
pearance, although  not  so  in  terms,  and  if  the 
defendant  remained  within  the  state  until  final 
decree,  the  condition  of  the  bond  was  held  to 
be  satisfied." 

He  cites  no  authority  for  the  dictum. 
It  seems  to  be  opposed  to  the  EngUsh  cases. 
In  Le  Clea  v.  Trot,  application  was  made  by 
the  sureties  after  final  decree^  So  In  De- 
bazin V.  Debazin.  It  would  seem  as  it,  bad 
It  been  considered  that  the  exlgaicy  ol  the 
writ  had  been  satisfied  by  the  final  decree^ 
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tJie  applications  would  have  been  based  upon 
tbat  ground.  The  condition  of  the  bond  In 
the  common  form  Is  bn^en  If  the  defoidant 
without  leave  of  court  at  any  time  leaves 
tbe  state.  Upon  a  breacb  of  the  oondltlCHi 
the  money  may  be  directed  to  be  brought 
Into  court  The  court  may,  however,  If  the 
defendant  leave  the  state,  without  permis- 
sion, and  thereafter  return  and  subject  him- 
self to  the  Jurisdiction  of  the  court,  remit  the 
forfeiture.  In  re  Appel,  163  Fed.  1000^  90 
O.  C.  A  172,  20  li.  R.  A.  (N.  S.)  7a 
-  Th«  condition  of  tbe  bond  Is  "that  the  de- 
fendant shall  not  depart  from  or  leave  this 
state  without  permission  of  the  said  Court  of 
Gliancery."  It  Is  unlimited  as  to  time.  The 
bond  which  may  be  given  under  the  216th 
rule  Is  conditioned  that  the  defendant  shall 
cause  his  appearance  to  be  entered  In  the 
suit,  continue  bis  appearance,  and  render 
himself  amenable  to  the  orders  and  process  of 
the  court,  and  to  sucli  process  as  shall  be 
'  issued  to  compel  the  performance  of  tbe  final 
decree  and  to  appear  before  the  court  when 
required.  The  purpose  of  the  rule  was  to  per- 
mit the  giving  of  a  bond  which  would  not  be 
as  rigorous  in  its  condition  as  the  bond  in  the 
common  form.  If  the  bond  be  in  the  common 
form,  a  single  departure  from  the  state  will 
breach  its  condition.  The  defebdant  may  stUl 
insist  upon  giving  a  bond  th  the  oommon 
form.  I  think  that  If  be  does,  be  and  his 
sureties  assume  all  of  the  obligations  whloh 
lie  would  be  under  if  he  gave  a  bond  under 
the  216th  rule  plus  the  additional  obligation 
of  continuously  remaining  within  the  State. 
The  cases  dealing  with  the  effect  of  a  bond 
given  under  the  216th  rule  are  therefore  di- 
rect authority  with  respect  to  the  effect  of 
a  bond  given  ht  the  common  f6rm. 

The  Vice  Chancellor  in  Marino  v.  Marino 
after  final  decree  refused  to  vacate  a  bond 
with  condition  as  provided  for  by  the  rule, 
although  the  defendant  was  within  the  state 
and  was  complying  with  the  final  decree,  and 
I  think  the  same  result  would  have  been 
readied  had  the  bond  been  la  the  common 
form.  He  further  held  that,  notwithstand- 
ing the  surrender  and  the  fact  tbat  the  de- 
fendant had  been  rearrested  on  an  alias 
writ,  and  a  new  bond  given,  the  old  bond  was 
still  outstanding,  ofiA  reduced  the  amount  of 
the  new  bond  so  as  to  make  the  aggr^ate 
bail  $6,000. 

The  writ  Is  not  discharged  by  the  entry  of 
Judgment,  but  continues  until  security  is 
given,  or  the  Judgment  is  satisfied.  McNama- 
ra  V.  Dwyer,  7  Paige  (N.  X.)  239,  32  Am. 
Dec  627;  Mitchell  v.  Bun(^  2  Paige  (N.  T.> 
606,  22  Am.  Dec.  669;  Lewis  v.  Shainwald 
<0.  O.)  48  Fed.  492.  Incarceration  for  con- 
tempt is  not  In  any  soise  a  satisfaction  of 
the  Judgment  or  compliance  with  the  decree. 

The  cases  of  Debazin  v.  Debazln  and  Le 
Clea  V.  Trot  are  not  in  conflict  The  utmost 
effect  of  Debasln  V.  Debazln  Is,  as  stated  by 


the  Chancellor  in  Wauters  v.  Van  Vorst, 
that  the  court  may,  where  the  defendant  Is 
in  custody  for  failure  to  comply  with  the  final 
decree,  discharge  the  sureties,  but  it  is  not 
obliged  to.  An  entirely  different  Question 
arises  as  to  whether  or  not  the  court  ought, 
in  the  exerdse  of  its  discretion,  the  defend- 
ant b^ng  in  custody,  rdease  the  sureties. 
The  fact  that  the  final  decree  has  been  en- 
tered and  tbat  the  defendant  is  in  custody 
does  not  vitiate  the  writ  of  ne  exeat,  nor 
does  it  prevent  the  issuance  of  an  alias  or 
new  writ  So  long  as  the  defendant  is  in  cus- 
tody for  a  contempt  for  his  faQure  to  pay 
certain  arrears  of  alimony  he  cannot  depart 
the  state,  and  the  complainant  is  not  in- 
jured, but  he  may  satisfy  the  amount  of 
arrears  to  date,  and  then  depart  the  state 
and  the  complaliiant  be  left  remediless. 

I  will  advise  an  order  discharging  the 
sureties,  provided  the  defendant  give  bond 
to  perform  the  final  decree,  or  if,  wilhin  a 
time  to  be  fixed,  the  complainant  does  not 
apply  for  au' alias  or  new  writ  upon  proper 
moving  papers,  indicating  that  if  the  defend- 
ant be  released  he  may  depart  the  state. 

The  reasons  which  induce  me  to  grant  the 
relief  which  I  have  above  Indicated  are  that 
the  defendant  is  now  incarcerated  within 
the  state,  and  may  be  held  within  the  Juris- 
diction unless  he  shall  give  a  new  bond  on 
the  writ  of  ne  exeat,  and  the  sni^ties  repre- 
sent that  the  bond  has  been  recorded  In  the 
county  of  Elssez  among  bonds  to  sheriffs,  and 
that  a  title  company  refused  to  guarantee  ti- 
tle to  property  owned  by  them  which  they 
desire  to  transfer.  Whether  a  bond  so  re- 
corded constitutes  an  incumbrance  upon  their 
land,  I  cannot  determine  in  this  proceeding 
and  can  give  them  relief  only  in  the  man- 
ner above  indicated. 

Settle  order  on  two  days'  notice. 

°°"°°"°^   (91  N.  J.  Law.  my 
Appeal  of  VERDON. 
(Supreme  Court  of  New  Jersey.    June  7,  1918.) 

1.  CONTBMPT'  «=>60(3)— SumciENCT   OF  Evi- 
DBROB. 

Eividence  heU  insufficient  to  sustain  an  order 
adjudging  defendant  guilty  of  criminal  contempt 

2.  COKTEMPT  «=>66(7)  —  Revucw  —  Tbial  De 
Novo. 

Inferences  below  arising  from  failure  of  one 
adjudged  guilty  of  contempt  to  testify  have  no 
weight  on  appeal  in  the  Supreme  Court  where 
the  case  la  Med  de  novo^  at  which  time  the  de- 
fendant testifies  fully. 

3.  CONTEMFT  «S>60(1)  —  PBEBUHFTION  OF  IN- 

VrOOENOE. 

One  accused  of  criminal  contempt  is  entitled 
to  the  presumption  of  innocence,  which  remains 
throughout  the  trial  as  in  any  criminal  prosecu- 
tion. 

4.  Contempt  «=>60(8)  —  Dkgbxx  of  Pboot  — 
pbesttmption  of  innocence. 

One  accused  of  criminal  contempt  must  be 
proved  guil^  beyond  a  reasonable  doubt  as  in 
any  criminal  prosecution. 

William  P.  Verdon  was  adjudged  guilty 
of  criminal  contempt  in  the  county  court  of 
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quarter  geaslons,  and  defendant  appealed  to 
Supreme  C!ourt  (89  N.  J.  Law,  16,  97  AtL 
788),  whldt  reversed  conviction,  whereupon 
writ  of  error  was  sued  out  of  Court  of  Br- 
rors  and  Appeals  (90  N.  J.  Law,  494,  102  AtL 
66),  which  reversed  Judgment  of  Supreme 
Court  and  cemltted  record  to  that  court 
for  trial  de  novo.  Defoidant  found  not 
trullty,  and  Judgment  below  reversed. 

Argued  February  term,  1918,  before  OUM- 
MERE,  a  J.,  and  PABl^R  and  KAUSCH, 
JJ. 

Oeorge  T.  Vlckera,  of  Jersey  City,  and  Rob- 
ert H.  McCarter,  of  Newark,  for  the  State. 
Arthur  B.  Archibald  and  Alexander  Simp- 
son, both  of  Jersey  City,  for  defendant 

KALISCH,  J.  WUllam  P.  Yerdon  was 
found  guUty  of  contempt  of  the  court  of 
quarter  sessions  of  the  county  of  HudB<»i, 
and  that  court  up(Hi  such  conviction  sentenc- 
ed him  to  pay  a  fine  of  1250  and  to  be  com- 
mitted to  the  county  Jail  for  3Q  days.  From 
that  Judgment  an  ai^eal  was  taken,  under 
the  Act  of  18S4  (2  Comp.  St  1910,  p.  1736), 
to  the  Supreme  Court  where  It  was  held 
that  the  procedure  adopted  by  the  court  be- 
low to  punlah  Verdon  for  contempt  was 
unauthorized  In  law,  and  without  rehearing 
the  matter  of  contempt  of  which  he  stood 
omvlcted,  upon  the  law  and  upon  the  facta, 
the  Supreme  Court  reversed  the  conviction. 
In  re  Verdon,  89  N,  J.  Law,  16,  97  Aa  783. 
Thereupon  the  Attorney  General  sued  out  a 
writ  of  error  In  the  Court  of  Errors  and  Ap- 
peals, which  tribunal  reversed  the  Judgment 
of  the  Supreme  Court  and  remitted  the  rec- 
ord to  that  court  In  order  that  It  may  rehear 
the  matter  of  ccmtempt  upon  which  the  con- 
viction was  founded,  both  upon  the  law  and 
upon  the  facts.  In  the  manner  directed  by 
the  statute.  Attorney  General  v.  Verdon,  90 
N.  J.  Law,  494,  496,  102  AU.  66,  157. 

From  the  history  of  the  proceedings 
against  Verdon,  as  revealed  by  the  record 
before  us.  It  appears  that  his  conviction  of 
contempt  In  the  court  below  necessarily  and 
aoilely  rested  upon  testimony  introduced  by 
tbe  prosecution,  as  a  result  of  an  attack 
made  by  Verdon  upon  the  validity  of  the 
procedure  taken  against  him,  and  In  conse- 
quence of  which  he  remained  mute  and  offer- 
ed no  testimony  In  exculpation  of  the  charge 
laid  against  him.  The  Ck>urt  of  Errors  and 
Appeals  declared,  tn  Attorney  General  v. 
Verdon,  supra,  that  the  legal  effect  of  the 
statute  of  1884  Is  to  afford  a  person  convict- 
ed of  contempt  tn  the  court  of  first  Instance, 
upon  an  appeal  to  this  court,  a  trial  de  novo. 
In  this  posture  the  appeal  has  been  heard 
and  considered  by  us.  Leave  was  given  to 
either  side  to  take  d^KMltions  to  be  used 
upon  the  rehearing.  By  stipulatlcHi  of  coun- 
ati  the  testimony,  taken  In  the  court  below, 
in  the  original  proceedings,  was  made  part 
of  the  record  to  be  used  upon  the  rehearing.- 
The  only  additional  testimony  taken  by  the 


prosecution  was  that  of  ICr.  Ivlns,  editor  of 
the  Hudson  Dlspatcti. 

For  the  alleged  contemner  testimony  was 
introduced,  for  the  first  time,  on  this  hear- 
ing. His  defense  was  a  denial  that  he  gave 
the  information  contained  in  the  article  qi>- 
on  which  the  ^oceeding  for  contempt  against 
him  was  founded;  and  he  furthermore  in- 
sists that  he  neither  inspired  the  article  nor 
participated  in  its  ptAUcatloo.  The  artlide 
was  published  in  tbe  Hudson  Dispatch,  on 
Monday,  January  17,  1916,  and  was  made 
the  basis  of  the  rule  to  show  cause  issued 
by  the  court  below  why  Verd(«  should  not 
be  adjudged  guilty  as  of  contempt  of  the 
court  of  general  quarter  sessions  ot  the 
county  of  Hudson.  It  amiears  that  one 
Byrnev  a  newspaper  reporter,  testified  that 
he  bad  written  tbe  article  in  question,  and 
that  he  obtained  the  information  therein  con- 
tained from  Verdon,  on  Saturday,  January 
15,  1916,  either  in  the  afternoon  or  evening, 
at  the  latter's  residence,  in  the  presence  of  a 
man  by  the  name  of  Taylor. 

Verdon,  testifying  in  bis  own  bebalf.  while 
admitting  that  Byrne  called  and  sought  an 
interview  with  him  relating  to  the  case  of 
one  Smith,  then  pending  in  the  court  below, 
and  which  case  became  and  was  the  subject- 
matter  of  the  contumelious  article,  states 
with  positivenesa  that  he  told  Byrne  that 
be  had  no  Interview  to  give  out  and  that  be 
had  nothing  to  say.  Verdon  further  testi- 
fied that  during  the  time  that  Byrne  re- 
mained, the  latter  talked  about  his  work  for 
various  newspapers  in  Hudson  county. 

James  Taylor,  the  person  referred  to  by 
Byrne  as  being  present  what  Verdon  gave 
the  information  contained  in  tbe  article  ta 
question,  was  called  as  a  witness  by  the  de- 
fendant and  testified  that  be  was  present 
when  Byrne  called  at  Verdon's  residence  for 
an  interview,  and  remained  until  Byrne  went 
away,  the  witness  accompanying  him;  that 
Byrne  ronained  about  20  minutes;  tlMtt  at 
no  time  during  the  presence  of  the  witness 
did  Verdon  grlve  an  Interview  to  Byrne  per- 
taining to  a  proposed  impeachment  of  Judge 
Tennant  in  connection  with  the  case  of  Sam- 
uel Smith;  that  the  witness  heard  Byrne  say, 
"I  came  to  get  an  Interview  on  the  impeach- 
ment" and  Verdon's  reply,  "I  have  nothing 
at  all  to  say,  absolutely  nothing  at  all  to 
say;"  that  Byrne  asked  Verdon  whether  he 
was  going  to  Trenton  on  Monday,  and  the 
latter  replied  that  he  bad  nothing  at  all  to 
say. 

Byrne  was  dead  wben  the  rehearing  was 
ordered,  but  his  testimony  taken  in  the  orig- 
inal proceedings  in  the  court  below  was  read 
into  the  present  record.  Byrne  testified  that 
his  interview  with  Verdon  lasted  for  mwe 
than  two  hours.  It  further  aKiears  from  his 
testimony  that  he  attended  the  Smith  trial 
and  gathered  impressions  from  what  was 
said  and  occurred  there.  It  does  not  appear 
that  be  took  ao^  notes  In  writing  of  tbe 
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Interview,  and  the  Inference  to  be  gathered 
from  his  testimony  Is  that  he  relied  npon 
his  memory  of  what  had  been  said  when  he 
wrote  the  article;  for,  when  he  was  asked 
by  connsel  of  the  state  to  point  out  any  part 
of  the  article  whldi  he  Identified  as  emanat- 
ing from  him  and  not  from  Verdtm,  he  said : 
"I  aay  it  is  a  vei7  difficnlt  thing  to  do,  be- 
cause I  go  there  and  put  questions  to  the  man 
and  be  answers  me,  and  I  gather  my  impressions 
from  that  Wherein  I  quote  him  directly,  with 
quotation  marks,  it  is  to  be  assumed,  of  course, 
that  he  said  eTeiything  that  is  said  there.  But 
in  the  other  part  of  toe  article  to  say  tiiat  ev- 
ery idea,  every  thought  contained  in  this  article, 
was  obtidned  from  Mr.  Verdon— it  is  impossible 
to  say  that^  because  something  might  be  retain- 
ed in  my  mmd  from  the  Smith  trial.  It  does  not 
purport  to  quote  Mr.  Verdon  from  beginning  to 
end." 

This  witness  farther  testified  that  the  ar- 
ticle, however,  represented  truthfully  the  sub- 
stance of  the  Interview. 

In  this  postnre  of  the  evidence,  we  are 
called  upon  to  determine  whether  the  state 
has  sustained  the  burden  of  proof  wbidi  the 
law  casts  upon  it. 

The  sole  object  of  the  proceeding  institut- 
ed against  the  defendant  is  to  pnnlsh  him 
for  having  inspired  and  participated  in  the 
publication  of  ah  article,  in  a  newspaper,  re- 
flecting ui>oa  the  dignity  of  the  court  below, 
and  tending  to  obstruct  the  proper  adminis- 
tration of  law. 

In  Thompson  v.  Pennsylvania  R.  Co.,  48 
M.  J.  Eg.  108,  21  AU.  188,  Vice  Chancellor 
Pitney  said: 

"Proceedings  in  contempt  are  of  two  classes, 
namely,  first,  those  instituted  s(dely  for  the  pur- 
pose of  vindicating  the  dignity  and  preserving 
the  power  of  the  court.  These  are  criminal  and 
punitive  in  their  nature,  and  are  usually  institut- 
ed b^  the  court  In  the  interest  of  the  general 
pnbhc  and  not  of  any  particular  Individual  or 
•ultor." 

The  learned  Vice  Chancellor  dtes  in  sup- 
port of  this  legal  proposition  Dodd  v.  T7na, 
40  M.  J.  Eq.  at  page  714,  6  AtL  165,  per  De- 
pne,  X;  People  v.  Oyer  &  Terminer,  101  N. 
T.  245,  4  N.  B.  25»,  64  Am.  Rep.  691;  Rap. 
Contempt,  21. 

Hie  present  i^oceedlng  being  in  Its  very 
nature  a  criminal  mie,  it  must  be  goverhed 
by  the  legal  rules  applicable  to  the  trial  of 
criminal  causes. 

In  Bamett  Foundry  Co.  v.  Crowe,  80  N.  X 
Bq.  109,  on  pages  110,  111.  74  AU.  964,  which 
WM  a  proceeding  for  contempt  for  the  viola- 
tion of  an  injunction  order,  Vice  Chancellor 
Howell,  in  discussing  the  nature  of  the  pro- 
ceeding and  the  legal  rules  controlling  the 
same,  stated  them  to  be  as  follows: 

"It  Is  a  well-known  principle  in  contempt 
proceedings  that  a  respondent  shall  not  be  ad- 
judged guilty  of  contempt  if  there  is  a  reason- 
able doubt  on  the  facts  and  on  the  law  as  to  his 
guilt.  The  proceeding  is  quasi  criminal,  and,  in 
so  far  as  it  is  so,  it  must  carry  with  it  the 
usual  and  ordinary  presumptionB  that  would  af- 
fect the  proceeding  if  it  were  being  conducted 
,in  the  criminal  conrt." 

And  even  in  cases  where  the  proceedings 
were  inter  partes  and  leeorted  to  for  reme- 


dial purposes,  it  was  held  that,  the  proceed- 
ings being  quasi  criminal  in  character,  the 
proof  must  clearly  establish  the  delinquency 
Changed.  Magennla  v.  Parkburst,  4  N.  X 
Eq.  483;  McOlure  v.  OuUck,  17  N.  X  liaw, 
848. 

In  Staley  r.  South  Jersey  Realty  Co.,  83 
N.  X  Eq.  800,  807,  90  Atl.  1042,  U  R.  A. 
1017B,  118,  Ann.  Cas.  1916E,  955,  Mr.  Jus- 
tice OartlsMi,  i^peaking  for  the  Court  of  Er- 
rors and  Appeals,  in  an  instructive  and  Il- 
luminating opinion,  discusses  dvll  and  crim- 
inal contempts  and  tbeir  essential  charac- 
teristics and  differences,  and  In  commenting 
upon  the  case  of  Gompers  v.  Buck's  Stove  & 
Range  Co.,  221  U.  S.  418,  81  Sup.  Ct  492,  56 
li.  Ed.  797,  84  L.  R.  A.  (N.  S.)  874,  and  quot- 
ing therefrom,  says: 

"  "There  are  some  dUferencee,'  said  the  court 
In  that  case,  'between  the  two  dasses  of  proceed- 
ings which  Involve  substantial  rights  and  consti- 
tutional privileges.  Without  dedding  what  may 
be  the  rule  in  dvil  contempts,  it  is  certain  that 
in  proceedings  for  criminal  contempt  the  de- 
fendant is  presumed  to  be  Innocent,  he  must  be 
proved  to  be  guilty  beyond  a  reasonable  doubt 
and  cannot  be  compelled  to  testify  against  him- 
sdf— citing  a  large  number  of  cases.  It  is  hard- 
ly necessary  to  add  that  among  these  substantial 
rights  is  that  the  defendant's  guilt  must  be  prov- 
ed bv  Judicial  evidence.  L  •.,  by  testimony  to 
which  the  ordinary  rules  of  evidence  are  ap- 
pUed." 

[1, 1]  Subjecting  the  evidence  before  us  to 
the  test  of  these  legal  mles,  we  are  forced 
to  the  condusion  that  the  state  fUled  to  es- 
tablish the  guilt  of  the  defendant  beytmd 
a  reasonable  doubt  We  have  not  reached 
this  result  without  having  carefully  and  duly 
considered  all  the  matters  inrged  by  the  state 
as  establishing  dear  proof  of  the  defendant's 
guilt  First,  it  is  argued  by  counsel  for  the 
state  that  since  it  appears  that  in  the  origi- 
nal proceeding  in  the  court  bdow  Verd(m 
was  present  when  Byrne  testified  that  he  re- 
ceived the  information  contained  in  the  pub- 
lished artlde  from  the  former,  and  because 
Verdon  did  not  take  the  witness  stand  to 
deny  the  statement  but  remained  silent,  it 
was  such  conduct  on  Verdon's  pert  as  to  give 
rise  to  the  inference  that  what  Byrne  said 
as  to  the  former's  connection  with  the  article 
was  true.  While  the  law  recognizes  such 
a  salutary  rule  of  drcumstantlal  evidence, 
and  under  ordinary  drcumstances  it  would 
have  lent  great  force  to  the  contention  made, 
in  so  far  as  the  action  of  the  court  below 
was  concerned,  it  loses  its  cogency  here^  for 
two  reasons,  namdy:  First  because  it  ap- 
pears that  the  cause  of  the  defendant's  si- 
lence In  the  conrt  below  arose  from  the  fact 
that  he  challenged  the  validity  of  the  pro- 
ceedings which  involved  the  Jurisdiction  of 
that  court;  and,  secondly,  because  the  pro- 
ceedings here  being  de  novo  and  the  defend- 
ant having  under  oath.  In  this  court,  made  a 
complete  denial  of  his  connection  with  the 
origin  and  publication  of  the  article,  it  be- 
comes the  duty  of  the  court  to  consider  and 
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decUft  the  case  upon  the  law  and  apon  tbfi 
facts  as  presesated  to  us  on  this  ai^eal.  . 

Secondly,  for  the  state  It  Is  further  ar- 
cued  that  Byrne's  testimony  is  conot>orated 
by  Mr.  lyings,  the  editor  of  the  DLqtatcb,  in 
that  the  latter  testified  that  he  directed 
Byrne  to  Interview  the  defendant  in  regard 
to  the  subject-matter  of  the  article;  and  is 
further  corroborated.  In  that  the  interview 
did  take  place  on  Saturday,  and  that  tlie 
article  published  on  the  succeeding  Mcmday 
contained  a  statement  that  the  defendant 
was  going  to  Trenton  on  Monday  and  have 
certain  court  officials  Impeached,  and  that 
the  defendant  did  go  to  Trenton  on  that  Mon- 
day and  made  some  effort  to  start  proceed- 
ings for  impeachment  against  certain  pub- 
lic officials,  and  that  he  instigated  a  resolu- 
tion to  be  offered  to  that  effect  in  the  Legis- 
lature, and  that  these  facts  could  not  pos- 
sibly have  been  known  to  Byrne,  unless  com- 
municated to  him  by  Verdon.  Oiving  full 
force  and  effect  to  this  contention,  neverthe- 
less. In  ctmtemplatlon  of  law,  the  evidence 
relied  (m  fails  to  satisfy  the  burden  cast  up- 
on the  state  to  establish  the  defendant's 
guilt  beyond  a  reasonable  doubt,  since  It 
appears  that  Verdon,  on  oath,  denied  tlmt  he 
made  the  contumacious  statements  attribut- 
ed to  him,  and  in  this  denial  be  is  fully  cor- 
roborated by  Taylor,  a  disinterested  witness, 
who  was  present  during  the  entire  time  of 
the  interview  between  Byrne  and  Verdon. 
It  Is  also  to  be  observed  that  the  credibility 
of  neither  of  these  witnesses  was  impeached. 

[3, 4]  To  sum  up,  it  must  be  borne  tn  mind 
that  this  is  a  criminal  or  quasi  criminal  pro- 
ceeding, in  which  the  presumption  of  inno- 
cence remains  with  the  defendant  through- 
out the  entire  case,  and  that  the  burden  of 
establishing  his  guilt  beyond  a  reasonable 
doubt  rests  upon  the  state.  In  this  respect 
we  think  the  state  has  failed,  and  for  this 
reason  must  find,  upon  the  law  and  upon 
the  facts  as  developed  before  us,  the  de- 
fendant not  guilty,  and  order  that  the  judg- 
ment below  be  reversed  and  for  nothing 
holden. 

(»  N.  i.  lAW,  HO 

STATE  T.  RUDNER.    (Na  8.) 
(Supreme  Oourt  of  New  Jersey.    July  9, 1918.) 

1.  OannwAL  Law  «=»149  —  LnoTATioirs  — 
Taicpebiro  wrrH  Wates  Meteb. 

Tlie  offense  of  tampering  with  a  water  meter 
with  intent  to  defraud,  under  2  Gomp.  St  1910, 

£1794,  S  164,  is  complete  when  the  tampering 
done,  atough  water  be  afterward  stolen,  and 
proeecution  raerefor  is  barred  after  two  years 
from  the  act  of  tampering,  by  2  Oomp,  St.  1910, 
p.  1870,  J  152. 

2.  OBiMiNAi,  Law  «=5»878(1)— Vebdict. 

Where  indictment  in  separate  counts  charg- 
ed misdemeanor,  under  2  Gomp.  St  1910,  p. 
1794,  I  164,  of  tampering  with  water  meter 
with  intent  to  defraud,  and  the  offense  made  a 
high  misdemeanor  by  2  Oomp.  St  1910,  p.  1793, 
1 158,  of  grand  larceny  by  stealing  water  of  die 
value  of  |676,  a  verdict  of  "guilty  of  the  mis- 


demeanor" was  not  general,  but  spedfle  to  the 
leaser  offense,  which  was  barred  by  the  statute 
of  limitation  and  without  force. 

Error  to  Court  of  Quarter  Sesslooa,  Mer- 
cer County. 

Mortis  Rudner  was  convicted  of  unlawful- 
ly tampering  with  a  water  meter  and  stealing 
water,  and  he  brings  oror.    Reversed.    ' 

Ai^ued  February  term,  1918,  before  GUM- 
MERE,  0.  J.,  and  PARKBB  and  EAL- 
ISCH,  JJ. 

Aaron  V.  Dawes,  of  HIghtstown  (John  A. 
Montgomery,  of  Trenton,  on  the  brief),  for 
plaintifl  In  error.  iMartlii  P.  Devlin,  Prose- 
cutor of  Pleas,  of  Trenton,  for  the  States 

GTJMMERE,  O.  J.  The  Indictment  in  the 
present  case  contained  four  counts.  The 
averment  of  the  first  count  was  that  Rudner, 
the  plaintiff  in  error,  together  with  cne 
Charles  H.  Speck,  did  unlawfully  tamper 
with  a  water  meter  which  had  been  installed 
by  the  water  department  ot  the  dty  of  Troi- 
ton  in  the  premises  of  Rudner,  for  the  pur- 
pose of  measuring  and  registoing  die 
amount  of  water  used  therein,  and  that  this 
was  done  with  the  Intent  to  defraud  the 
municipality  by  causing  the  metor  to  roister 
mwfli  less  than  the  actual  flow  of  water 
through  it  The  second  count  diarged  that 
Rudner  unlawfully  aided,  assisted,  and  abet- 
ted  Speck  in  tamperlnc  with  this  meter,  for 
the  purpose  of  causing  it  to  register  modi 
leas  than  the  acto-il  flow  of  the  water 
through  it  The  third  and  toorth  ooimts 
charged  tihe  defendants,  Rudner  and  Speck, 
wltti  unlawfully  and  feloniously  stealing, 
taking,  and  carrying  away  640,400  cid>lc  fbet 
of  stored  Altered  vrater  of  the  value  dt  $676.- 
86  of  the  goods  and  chattels  of  the  dty  of 
Trenton.  The  trial  of  the  indictment  pro- 
ceeded against  Rudner  alone,  and  the  jury 
returned  the  following  verdict  against  him: 

"The  said  Morris  Rudner  is  guilty  of  the 
misdemeanor  aforesaid  of  him  above  charged  m 
the  form  aforesaid,  and  as  by  the  indictment 
aforesaid  is  above  supposed  a^dnst  him." 

Rudnn  thereupon  sued  out  the  present 
writ  of  error  to  review  the  Judgment  entered 
upon  that  verdict 

[1]  The  first  adslgnment  of  error  dial- 
loiges  the  recusal  of  tiie  trial  court  to  direct 
a  verdict  in  favor  of  the  plaintiff  in  error  on 
the  first  and  secoad  counts  of  the  indictment, 
upon  the  ground  that  the  <^ense  alleged  in 
each  of  these  counts,  if  committed  at  all,  had 
been  oommltted  more  tlian  two  years  before 
the  finding  of  the  indictment  and  was  there- 
fore outlawed.  The  motion  to  direct  was 
based  upon  section  152  of  our  Criminal  Proce- 
dure Act  (Oomp.  Stat  p,  1870),  which  de- 
dares  that  no  person  shall  be  prosecuted, 
tried,  or  punisbed  for  any  offense  not  pnnlslt- 
able  witli  death,  unless  the  Indictment  Aall 
be  found  within  two  years  from  the  time  ot 
committing  the  offense.    The  record  shows 
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that  the  indictment  was  presented  at  the 
January  term,  A.  D.  1817.  The  proof  on  the 
part  of  the  state  was  that  the  Illegal  tamper- 
ing with  the  water  meter  installed  in  Bud- 
Bex's  Itemises  occurred  some  time  during  the 
year  1914,  and  there  was  no  evidence  that  It 
oocorred  at  any  subsequent  date.  The  ques- 
tion, therefore,  whether  the  refusal  of  the 
'motion  to  direct  a  verdict  upon  the  first  and 
second  counts  of  the  Indictment  was  proper, 
or  not,  depends  upon  the  true  construction  of 
the  statutory  provision  upon  which  these  two 
counts  were  based.  That  provision  Is  con- 
tained in  section  164  of  our  CJrlmee  Art 
(Comp.  Stat.  p.  1794),  and,  so  far  as  pertinent 
to  the  present  case,  Is  as  fidlows: 
"Any  person   who  shall  withont  permission 

•  •    •    connect     or-    disconnect     the     meters 

•  •  •  of  any  •  *  ♦  water  company,  or  in 
any  other  manner,  without  such  permission, 
tamper  or  Interfere  with  such  meters  •  •  • 
for  the  •  •  •  purpose  of  obtaining  •  •  • 
water  with  intent  to  defraud  such  company, 
shall  be  guilty  of  a  misdemeanor." 

The  contention  on  the  part  of  the  plaintiff 
In  error  is  that  the  crime  declared  In  the 
statute  Is  a  spedflc  one,  and  becomes  com- 
plete when  the  work  of  tampering  or  Interfer- 
ing with  the  meter  Is  entirely  finished ;  while, 
on  the  other  hand.  It  19  argued  by  the  state 
that  the  crime  is  not  complete  unless  the  pur- 
pose which  was  sought  to  be  accomplished  by 
the  tampering  with  the  meter  has.  In  fact, 
been  consummated,  that  Is  imless  water  has 
been  actually  abstracted  In  excess  of  the 
quantity  registered  and  that  therefore  m> 
long  as  the  water  continues  to  be  unlawfully 
abstract^,  the  crime  remains  a  continuing 
one.  It  is  conceded  that  the  abstraction  of 
the  water  was  persisted  In  until  a  period 
well  within  the  two-year  limitation,  and  so 
we  are  called  upon  to  determine  the  sound- 
ness of  the  one  contention  or  the  other. 

A  careful  reading  of  tbe  statute  leads  us 
to  the  condnslim'that  the  purpose  of  the  Leg- 
islature as  expressed  therein  Is  so  plain  as 
not  to  call  for  Judicial  Interpretation.  It  de- 
dares  that  any  person  who  shall  without 
permission  tamper  or  Interfere  with  the  me- 
ter of  any  water  company,  for  the  purpose  of 
fraudulently  obtaining  water  from  such  com- 
pany, shall  be  guilty  ot  a  misdemeanor. 
There  is  nothing  in  the  statute  to  suggest  the 
Idea  that  a  person  who  has  been  guilty  of 
such  tampering,  and  whose  Intent  was  to  de- 
fraud the  water  company,  should  escape 
punishment,  if  his  intent  is  prevented  from 
being  carried  into  execution  by  a  prompt 
discovery  of  what  he  has  done^  or  In  any 
other  way.  Tlie  object  of  the  Legislature 
was,  not  the  pimlshment  of  one  who  feloni- 
ously abstracts  water  which  Is  the  property 
of  one  of  these  companies — for  that  crime, 
like  any  other  felonious  taking.  Is  dealt  with 
in  other  provisions  of  the  statute — but  the 
protection  of  these  companies  against  the 
frandolent  abstraction  of  water  t>y  methods 
so  insidious  and  secret  as  not  to  b«  readily 
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discoverable.  And  in  order  to  ettect  that  ob- 
ject the  Legislature  created  an  entlrdy  sep- 
arate and  distinct  <^ense,  which  It  made 
punishable  without  regard  to  whether  the 
larcenous  purpose  which  led  to  the  tampering 
with  the  meter  was  accomplished,  or  not 

We  have  not  overlooked  the  contention  of 
counsel  for  the  state  that  the  situation  here 
presented  is  quite  similar.  In  its  legal  es- 
sence, to  the  criminal  offense  of  obtaining 
moneys  by  false  pretenses,  and  that  the  deci- 
sions upon  that  branch  of  the  law  should  con- 
trol us  in  the  present  case.  We  fall,  however, 
to  perceive  the  similarity.  The  wrong  wliicb 
is  majde  criminal  by  the  statute  in  the  class 
of  cases  appealed  to  is  not  the  making  of  the 
false  pretense,  but  the  wrongful  obtaining  of 
money  by  reason  thereof.  State  v.  Crowley, 
39  N.  J.  Law,  204.  Determining,  as  we  do, 
that  the  crime  stru<^  at  by  the  164th  sectl<» 
is  complete  when  the  work  of  tampering  with 
the  meter  has  lieen  finished,  we  conclude  that 
the  motion  to  direct  a  verdict  of  acquittal  on 
the  first  and  second  counts  should  have  been 
granted,  and  that  its  refusal  was  error. 

12]  It  is  Insisted  <m  behalf  <rf  the  state 
that  this  error  should  not  result  in  a  revers- 
al of  the  oonvicUon,  for  the  reason  that  the 
vecdlct  returned  by  the  Jury  was  a  general 
one;  and  it  la  said  to  be  the  settied  law  of 
this  state  that  where  there  are  several  counts 
In  an  indictment,  each  charging  a  distinct 
crime,  a  general  verdict  of  guilt?  amounts  to 
a  conviction  of  each  separate  offense,  and, 
even  if  the  verdict  cannot  be  supported  as 
to  one  or  more  of  the  crimes  charged,  it  will 
be  upheld  as  to  the  ofTense  described  in  a 
single  good  count  That  this  is  the  law  of 
the  state  is  not  disputed.  It  was  so  declar- 
ed by  the  C!ourt  of  EArrors  and  Appeals  in  the 
case  of  State  v.  Hngglns,  84  K.  J.  Law,  254, 
87  Atl.  630.  And  so,  If  each  of  the  several 
counts  in  the  present  Indictment  had  charged 
a  simple  misdemeanor,  the  verdict,  rendered 
by  the  Jury,  "guilty  of  the  misdemeanor 
aforesaid,"  etc.,  would  Include  all  the  counts, 
and  the  rule  In  the  Hngglns  case  would  be 
applicable.  Upon  examlnaticm,  however,  the 
contrary  is  clearly  shown  to  be  the  fact.  The 
first  count  charges  a  violation  of  the  164th 
section,  and  that  section  makes  a  person 
who  shall  be  convicted  under  It  "guilty  of  a 
misdemeanor."  The  second  count,  in  its  legal 
effect,  diarges  the  same  offense.  It  charged 
Rudner  vrlth  aiding  and  abetting  Speck  In  his 
tampering  with  the  meter,  and  since  the  de- 
cision of  Engmnan  v.  State,  54  N.  J.  Law,  247, 
23  AtL  676,  it  has  been  considered  to  be  set- 
tled that  in  misdemeanors  all  who  aid,  al>et 
or  participate  are  principals,  and  all  equally 
guilty..  State  t.  Hess,  65  N.  3.  Law,  K44,  47 
AU.  806 ;  State  v.  Wilson,  80  N.  J.  Law,  467, 
78  AtL  144;  State  v;  Spence,  81  N.  J.  Law, 
265,  79  AtL  1029.  The  third  and  fourth 
counts,  however,  each  of  them.  Charge  the 
plaintiff  in  error  with  the  crime  of  grand 
larceny,  and  this  crimen  by  the  168th  SBCtioa 
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of  the  CMmea  Act  (Oomp.  Stat  1793),  Is  made 
a  high  misdemeanor.  The  great  (Uffermce 
between  the  two  grades  of  criminality  Is 
demonstrated  by  the  punishment  which  each 
carries  with  it.  A  misdemeanor  is  punished 
by  a  fine  not  exceeding  |1,000,  or  by  imprison- 
ment not  exceeding  three  years,  or  both, 
while  a  high  misdemeanor  is  punishable  by 
a  fine  not  exceeding  $2,000,  and  by  imprlsoo- 
ment  not  exceeding  seven  years,  or  both. 
See  Crimes  Act,  {{  217,  218 ;  Comp.  Btat  p. 
1812. 

The  verdict  in  the  present  case,  therefore. 
Is  a  spedflc  and  not  a  general  one.  It  has 
declared  the  plaintiff  in  error  to  be  guilty  of 
the  misdemeanor  charged  In  the  Indictment, 
that  is,  of  the  crime  set  oat  In  the  first  and 
sectmd  counts  of  that  pleading,  and  carries 
with  it  a  liability  to  the  punishment  declared 
against  miiidemeanors  by  the  statute,  viz.,  a 
fine,  not  exceeding  $1,000,  and  imprisonment 
not  exceeding  three  years,  either  or  both.  To 
transmute  the  finding  of  the  Jury  into  a  dec- 
laration that  plaintiff  In  error  was  guilty  of 
the  high  misdemeanor  diarged  In  the  indict- 
ment would  be  to  impose  upon  him  a  liability 
to  a  fine  not  exceeding  $2,000  and  to  Impris- 
onment not  exceeding  se'ren  years.  The  rule 
In  the  Hugglns  Case,  as  we  read  the  opinion, 
was  not  intended  to,  and  does  not  produce  so 
unfort<mate  a  result 

Looking  at  the  whole  cade,  therefore,  the 
situation  disclosed  is  this:  The  plalntlfl  in 
error  having  been  charged  in  the  same  In- 
dictment with  the  commission  of  an  ordinary 
misdemeanor,  and  also  with  the  commission 
of  a  high  misdemeanor,  the  Jury  convicted 
blm  at  the  lesser  offense.  That  offense  waq 
outlawed  at  the  time  the  Indictment  was 
presented,  and,  consequently,  the  verdict  is 
without  force.  Tbe  Jury,  although  the  ques- 
tion was  submitted  to  It  failed  to  pass  upon 
bis  guilt  OT  Innocence  of  the  crime  charged  in 
the  third  and  fourth  counts  of  the  indictr 
ment  In  this  situatloa  the  trial  court  wael 
without  legal  power  to  pass  sentence  upon 
the  plalntlfl  in  error,  and  consequently  the 
Judgment  under  review  must  be  reversed. 


(tt  N.  J.  tam,  121) 

STATE  T.  SAMUELS. 

(Supreme  Coart  ot  New  Jersey.    Jaly  81, 1018.) 

J.  Cbimikai.  Law  <8=»786(16)— Ikstbtjotiors 
—  "PamB  STATKiaNT"  —  "Uribxik  Statb- 
JHHT." 
It  la  error  to  instruct  that  if  the  Jury  be- 
lieves any  witness  has  made  a  false  statement 
as  to  material  fact  bearing  on  tiie  issues,  it  may 
disregard  all  or  the  false  part  of  bis  testimony ; 
the  words  "false  statement"  and  "untrue  state- 
ment" being  synonymous,  and  neither  implying 
willtulnefls. 

[E!d.  Note.— XV>r  other  definitloDs,  see  Words 
and  Phrases,  First  and  Second  Series,  False 
Statement] 


2.  WiTRBsaEa  «=5>817(2)— Cbbdibilitt— Fal- 
saa  IN  'Dno. 
The  rule,  "falsns  in  nno.  bdsus  in  omnibus," 
is  applicable  only  when  there  is  willful  false- 
hood. 

Error  to  Court  of  Quarter  Sessions,  Atlan- 
tlo  County. 

Jesse  Samuels  was  convicted  of  obtaining 
money  under  false  pretenses,  and  he  brings 
error.  Reversed,  and  venire  de  novo 
awarded. 

Argued  February  term,  1918,  before  GTTM- 
MEREl,  C.  J„  acd  PARKER  and  KALISGH, 
JJ. 

Bourgeois  &  C!oulomb,  of  Atlantic  City,  toe 
plaintiff  in  error.  Charles  S.  Moore^  of  At- 
lantic Cilty,  for  the  State. 

KALISOH,  J.  Tbe  idalntlff  In  error  was 
convicted  In  tbe  Atlantic  county  quarter  ses- 
sions upon  an  indictment  diarglng  him  with 
having  obtained  money  under  false  pretenses. 
From  the  Judgment  on  this  conviction  be  has 
appealed  to  this  court  Tlie  case  is  before  us 
on  assignments  of  errors,  and  under  section 
136  of  the  Criminal  Procedure  Act  (Act  June 
14,  1898  [P.  L.  p.  916]). 

[1]  This  Judgment  must  be  reversed  for  an 
error  in  the  Judge's  charge  prejudicial  to  the 
defendant  The  fifth  asetgnment  of  error  Is 
founded  on  an  exertion  taken,  by  canaaA 
of  defendant,  to  that  portion  of  the  charge 
whereiii  the  Judge  Instructed  the  Jury,  as  fol- 
lows: 

"If  yon  believ*  that  any  witness  has  made  a 
false  statement  with  respect  to  any  material 
fact  bearing  on  the  Issue  involved  In  this  case, 
yon  may  disregard  all  of  the  testimony  of  such 
witness,  or  you  may  disregard  such  portion  of 
the  testimony  as  you  believe  to  be  untrue,  and 
accept  as  truthful  that  which  remains." 

This  was  clearly  an  erroneous  and  harmful 
declaration  of  the  rule,  and  was  condemned 
by  this  court  in  State  v.  Dugan,  84  N.  J.  Law, 
806,  607,  89  AtL  891,  afllrmed  by  Court  of  Bi^ 
rors  and  Anneals,  85  N.  J.  Law,  730,  89  AtL 
1135. 

Counsel  of  the  state  a'ttonpts  to  defend 
the  legal  accuracy  of  thla  instruction  by  In- 
sisting that  the  present  case  Is  to  be  distin- 
guished from  the  Dugan  Oase,  supra,  in  that 
in  the  case  at  bar,  the  court  did  not  use  the 
word  "untrue^"  which  was  the  tenn  used  la 
the  Dugan  Case,  but  used  the  term  "falae 
statemoit"  Tbia  latter  declaration  Is  but 
partially  accurate.  While  it  Is  true  that  the 
trial  Judge  used  the  term  "false  statement," 
he  defined  what  he  meant  thereby  when  in 
immediate  connection  therewith  he  Md  tlw 
Jury: 

"Ton  may  disregard  all  of  the  testimony  ol 
such  witness,  or  you  may  disregard  such  por- 
tion of  the  testimony  as  you  beUeve  to  be  un- 
true and  accept  as  truthful  that  which  remains." 

For  the  state  it  Is  further  Insisted  that  tba 
term  "false  statement"  is  «itirdy  different 
in  meaning  from  the  words  "nntrue  Btat»- 
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ment";  that  tire  word  "false^  as  bere  used 
(ttierally  Imports  willfulness.  No  reason  Is 
idranced  for  this  assertion.  We  find  no  snCh 
distinction  reccgnlzed  by  tocicograpbera 
"ffalse^*  and  "untrue,"  as  adjectives,  are  stat- 
ed by  tfaem  to  be  synonymous  terms.  Tbe 
standard  dictionaries  give  to  these  words,  as 
adjectives,  the  same  algnlflcatlon.  Whether 
vr  not  in  common  nsage  of  the  term  "false 
statranent"  or  "untrue  statement"  connotes 
"willfully  and  knowingly"  is  unimportant 
If  there  is  such  an  implication  there  can  be 
no  substantial  differentiation  arising  from 
the  terms  used,  because  it  requires  the  same 
oonjunctlon  of  will  to  make  a  conscious  nn- 
true  statement  as  it  does  a  conscious  false 
statement  In  either  case,  however,  willful- 
ness is  not  inherent,  but  a  condition  or  state 
of  mind  preceding  the  maldng  of  the  con- 
scious false  or  untrue  statement  It  is  there- 
fore of  the  utmost  importance  when  using  the 
term  "false  statement"  in  a  legal  proceeding 
not  to  permit  the  phrase  to  bear  the  import  of 
willfully  false,  because  whether  or  not  it 
was  willfully  false  becomes  a  question  of  fact 
Cor  the  Jury  to  decide  in  passing  upon  the 
credibility  ot  the  witness  regarding  his  entire 
testimony. 

[2]  Prof.  Wigmore,  in  discussing  the  max- 
im, "Falsus  In  uno,  f  alans  in  omnibus,"  in  v<d- 
am«  2,  par.  1013,  of  Ids  excellent  treatise  on 
the  Law  of  Evidence,  says: 

"The  notion  behind  the  maxim  is  that  though 
*  person  may  err  in  memory  or  observation  or 
skill  apon  one  point  and  yet  be  competent  op- 
on  others,  yet  a  person  who  once  deliberately  mis- 
states, <»ie  who  goes  contrary  to  his  own  knowl- 
edge or  belief,  is  equally  likely  to  do  the  same 
thing  repeatedly,  and  is  not  to  be  reckoned  with 
at  all;  hence  it  Is  essential  to  the  application 
of  the  maxim  that  there  should  have  been  a 
consdons  falsehood." 

On  this  same  subject  tbe  text  in  40  Cyc. 
2588,  2580,  reeds  as  foUows: 

"The  fact  that  a  witness  has  awom  falsely 
to  a  material  fact  does  not  authorize  the  dis- 
regarding of  the  rest  of  his  testimony  where  the 
falsehood  is  due  to  mistake  and  not  to  willful- 
ness. Tbe  mers  falsity  of  the  statement  does 
not  warrant  an  imputation  of  willful  perjury, 
where  it  might  reasonably  have  been  the  result 
of  a  mistake." 

The  cases  seem  to  be  in  harmony  (m  the 
point  that  the  application  of  the  rule,  "falsus 
In  xsao,  falsus  tn  omnibus,"  can  only  be  prop- 
erly InvcAed  when  the  false  testimony  or 
statement  is  willfully  or  knowingly  or  inten- 
tionally  given  or  made,  concerning  a  material 
fact  in  the  case,  and  that  an  instructlMi  to 
a  Jory  that,  if  a  witness  has  made  a  false 
statement  ot  testified  falsely,  without  qualify- 
ing it  by  willfully,  knowingly,  or  unintentloa- 
alljr  relating  to  a  material  fact  in  the  casev 


the  Jury  may  reject  all  or  any  portion  of 
the  testimony  given  by  such  witness  is  erron- 
eous. Ducharme  v.  Holyoke  St  Ry.  Co.,  203 
Mass.  384,  88  N.  B.  661 ;  Chicago  &  S.  U  B. 
R.  Co.  V.  Kline,  220  111.  334,  77  N.  El  229; 
Prater  v.  State,  86  N.  Y.  373;  Panton  v. 
People,  114  111.  505,  2  N.  B.  4U;  Ohllds  t. 
State,  76  Ala.  03;  Prater  v.  State,  107  Ala. 
26,  18  South.  •238;  Smith  v.  State  (Ala.  App.) 
75  South.  627. 

The  case  of  State  v.  Martin,  77  N.  7.  Law, 
p.  658,  73  Att.  648,  24  L.  H.  A.  (N.  S.)  507, 
134  Am.  St  Rep.  814, 18  Ann.  Cas.  986,  Court 
of  Errors  and  Appeals,  relied  on  by  counsel 
of  the  state,  as  supi>orting  his  contention, 
does  not  lay  down  a  rule  contrary  to  that 
which  is  expressed  in  the  text-books  and 
cases  above  dted.  An  examination  of  the 
case  last  referred  to  shows  that  tbe  questicm 
here  discussed  was  not  raised,  and  that,  when 
Mr.  Cailef  Justice  Oummere,  In  speahliig  for 
the  court,  in  the  course  of  his  opinion  said 
that,  the  jury  having  found  "they  had  testi- 
fied falsely,  upon  this  material  part  of  the 
case^  it  was  justified  In  disl>elievlng  their 
statement  that  Clara  H.  Woodward  was  tbe 
perscm  whose  money  was  loaned,"  he  was 
giving  a  simple  description  of  what  tbe  Jury 
found  upon  the  evidence,  and  not  attempting 
to  formulate  any  rule  for  the  guidance  of  a 
Jury.  Besides,  tbe  expression  used  does  not 
exclude  the  noti<Mi  that  the  Jury,  In  finding 
that  tbe  witnesses  testified  falsely,  was  con- 
trolled by  tbe  fact  that  the  witnesses  did  so 
consciously. 

The  California  cases,  to  which  allnsioa  baa 
been  made  as  lioldlng  the  contrary  view  to 
that  adopted  here,  by  us,  are,  in  the  first  place 
controlled  by  a  statute  peculiar  to  the  state  of 
California;  and,  secondly,  the  construction 
placed  up(m  the  word  "falae^*  by  the  courts 
of  that  state,  when  a^ly^ng  tbe  rule  of  th« 
statute,  appears  to  us  to  be  against  the  de- 
cided weight  of  the  Judicial  opinion  of  the 
courts  of  this  country.  But  we  need  pursue 
this  subject  no  farther.  We  have  already  suf- 
ficiently pointed  out  thbt,  even  If  the  term 
"false  statement"  connotes  "willfully  false," 
the  same  cannot  be  said  of  the  term  "untrue," 
yet,  nevertheless,  the  trial  Judge,  In  plain 
words,  instructed  the  Jury  that  it  oould  disre- 
gard such  portion  of  the  testimony  as  it  be- 
lieved to  be  untrue,  and  accept  as  truthful 
that  which'  remains.  Having  reached  the  re- 
sult that  the  Judgment  under  review  must  be 
reversed  for  the  error  in  the  Judge's  charge, 
we  find  it  unnecessary  to  express  any  opinion 
upon  the  other  matters,  assigned  as  errors. 

The  Judgment  is  reversed,  and  a  voilre  de 
novo  awarded. 
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CanOIBIiB  STEEL  00.  OF  AMBBIOA.  t. 

POLAOK  TTRE  &  RUBBER  CO. 

(No.  46.) 

(Court  of  Error*  and  Appeals  of  New  Jeimj. 
jTone  17.  191&) 

1.  CONBTITXmOWAI,    LAW    ^ssSOO    —    IjIVERT 

Stable  and  Oabaqb  Kxepzbb  9=>2 — Re- 

PAIBS    TO    MOTOB    VkHICI^S    —    IdXN — DxTB 

Act  April  14,  1916  (P.  U  p.  656)  H  1,  2, 
Oomp.  St.  Supp.  p.  898,  |§  7,  8,  providing  that 
a  garage  keeper  naa  a  lien  on  a  motor  rehicle 
for  atorage.  repair*,  etc.,  even  after  it  baa  left 
hi*  poaseasioa  and  that  ne  can  retake  it  at  an7 
time,  do  not  contravene  the  due  process  clause 
of  Const  U.  S.^  Amend.  14,  S  1- 

2.  LiVEBY  Stablk  and  Oabaos  Kexpxbb  ^» 

8(3>— R£FAntS  TOB  MOTOB  Vkhicles— LlSRS. 
Act  AprU  14,  1915  (P.  L.  p.  656)  {{  1,  2, 
0<»np.  St  Supp.  p.  888,  §|  7,  8,  clearly  author^ 
izes  a  garage  Keeper  to  retake  a  motor  vehicle 
which  he  has  allowed  to  go  out  of  his  possessicm 
wider  his  lien. 
8.  Bailment  €=9l8(3)— RKFAZsq  ow  Ohattbls 

— Lien— PoasESSio  n  . 
At  common  law  one  who  made  repairs  on 
chattels  lost  his  right  of  lien  if  he  permitted  the 
property  to  go  oat  of  his  possession. 

4.   CJONBTITUTIONAL  LAW  «=9800— Ll«H&— DTJB 

Pbocess— Repairs  to  Motob  Vehicles. 
Act  April  14,  1915  (P.  L.  p.  657)  |  2,  Corap. 
St  Supp.  p.  898,  f  8,  does  not  deprive  the  owner 
of  a  motor  vehicle  of  property  withoot  due  process 
of  law  in  violation  of  Const  U.  S.  art  14,  |  1, 
in  that  it  does  not  provide  the  time  within  whidi 
one  having  a  lien  for  repairs,  etc.,  shall  sell. 
6.  CONSTITCnONAL  LAW  flssSOO— LlBNB— DXTB 

Pbocess— Motor  Vehiolx. 
Act  April  14,  1916  (P.  L.  p.  657)  S  8,  Oomp. 
St  Snpp.  p.  898,  i  9,  providing  for  the  sale  of  a 
motor  vehide  by  one  having  a  lien  for  repairs, 
etc,  does  not  deprive  the  owner  of  property 
without  due  process  of  law  in  that  it  does  not 
provide  when  lienor  shall  sell. 

6.  CoHBTixcTioNAi  Law  ®=»161— Liehs— Im- 
paibino  oseiaation  of  oontbact— motob 
Vehicles. 

Act  April  14,  1915  (P.  L.  p.  566),  Oomp. 
St  Supp.  p.  898,  K  7-9,  giving  lien  to  one  mak- 
ing repairs  on  or  storing  motor  vehicles,  etc^ 
even  after  they  have  left  his  possession,  was  in- 
tended to  operate  prospectively  and  does  not  vio- 
late Const  U.  S.  art  1,  S  10,  par.  L  and  Const 
N.  J.  art.  4i  g  7,  par.  3,  as  impairing  the  obliga- 
tion of  contracts. 

7.  Statutes  «=»268— CoNSTBronoif. 

In  the  absence  of  any  words  expressing  a 
contrary  intention,  a  statute  will  be  construed 
to  operate  prospectively. 

8.  Statutes  €=9ll5(l>  —  Trrut  —  Object  — 
Liens. 

Act  April  14,  1916  (P.  L.  p.  556)  Oomp.  St. 
Snpp.  p.  898,  U  7-9,  entitled  "An  act  for  the 
better  protection  of  garage  keepers  and  automo- 
bile repairmen,"  does  not  violate  Const  art  4, 
I  7,  par.  4,  declaring  that  every  law  shall  em- 
brace but  one  object  and  that  shall  be  expressed 
in  the  title. 

AK>eal  from  Siunreme  Court. 

Action  by  the  Crucible  Sted  Oompany  of 
America  against  the  Polack  Tyre  &  Rubber 
Company.  Judgment  for  defmdant,  and 
plaintiff  appeals.    Affirmed. 

William  K.  Flanagan,  of  Newark,  for  ap- 
pellant Kessler  ft  Eessler,  of  Newark,  for 
appellee. 


KALISOH,  3.  This  appeal  from  a  Judg- 
mmit  of  the  Supreme  Court  diallenges  the 
constitutionality  of  an  act  oatltled  "An  act 
for  the  better  protection  of  garage  keepera 
and  automobile  repairmen"  (P.  Lw  1915,  p. 
556,  II 1,  2.  3;  Oomp.  St  Supp.  Vf>-  898,  899, 
II  7-9),  which  provides  as  f<dlows: 

"L  All  persona  or  corporations  engaged  in  the 
business  of  keeping  a  garage  or  place  for  the 
storage,  maintenance,  keeping  or  repair  of  motor 
vehicles  and  in  connection  therewith  stores, 
maintains,  keeps  or  repairs  any  motor  vehicle 
or  furnishes  gasoline,  accessories  or  other  sup- 
plies therefor  at  the  request  or  with  the  consent 
of  the  owner  or  his  representative,  whether  such 
owner  be  a  conditional  vendee  or  a  mortgagor 
remaining  in  posseasioa  or  otherwise,  has  a  lien 
upon  sncL  mot<»  ydhide  or  any  part  thereof  for 
the  sum  due  for  sucit  storing,  maintaining,  keep- 
ing or  repairing  of  such  motor  vehicle  or  for  fur- 
nishing gasoline,  accessories  or  other  supplies 
therefor,  and  may  without  process  of  law  de- 
tain such  motor  vehicle  at  any  time  it  is  law- 
fully in  his  possession  until  such  sum  is  paid. 

"2.  Any  person  or  corporation  acquiring  a  lien 
under  the  provision  of  section  one  of  this  act 
shall  not  lose  such  lien  by  reason  of  allowing  tlie 
motor  vehicle  or  part  or  parts  of  the  motor  ve- 
hicle to  be  removed  from  the  control  of  the  per- 
son or  corporation  having  such  a  lien,  and  in 
case  a  motor  vehicle  or  part  or  parts  are  so  re- 
moved the  person  or  corporation  having  the  said 
lien  may,  without  further  process  of  law,  seize 
the  motor  vehicle  or  part  or  parts  thereof  wher- 
ever the  same  is  or  are  found  within  the  stats 
of  New  Jersey. 

"3.  All  such  proper^  so  held  by  any  such  ga- 
rage keeper  or  automobile  repairmen  shall,  after 
the  expiration  of  thirty  days  from  the  date  of 
such  detendoD,  be  sold  at  public  auction,  upon 
notice  of  said  sale  being  first  published  for  the 
space  of  two  weeks  in  some  newspaper  circulat- 
ing in  the  city,  borough,  town,  township  or  other 
munidpality,  in  which  said  garage  keeper  or 
automobile  repair  shop  is  situated,  also  after 
five  days'  notice  of  said  sale  set  up  in  five  of 
the  most  public  places  in  said  citv  or  township, 
and  the  proceeds  of  said  sale  shall  be  applied  to 
the  payment  of  such  lien  and  the  expenses  of 
such  sale;  and  the  balance,  if  any  remaining, 
shall  be  paid  to  the  owner  of  such  property  or 
his  representatives;  and  if  the  said  balance  is 
not  claimed  by  said  owner  within  sixty  days  aft- 
er said  sale,  tnen  the  balance  to  be  paid  over  to 
the  overseer  of  the  poor  of  the  said  city  or  town- 
ship for  the  support  of  the  poor. 

"4.  This  act  shall  take  effect  immediately. 
Approved  AprU  14, 1915." 

The  facts  which  present  the  question  as  to 
the  constitutionality  of  the  act  for  dedslM 
are  as  follows:  The  appellant  who  was  the 
platntifr  below,  on  January  10,  1916,  was  the 
owner  of  an  automobile  truck  which,  among 
several  other  trucks,  he  sold  to  one  George 
A.  Felt  by  a  bill  of  conditional  sale,  whldi 
instrument  provides  for  we*ly  payments  on 
account  of  the  purdiase  price,  sttpulates  that 
the  title  and  ownership  of  the  tru<*  shall  re- 
main in  the  plaintiff  until  the  whole  of  the 
purchase  price,  or  any  Judgment  obtained 
therefor,  shall  be  fully  paid,  and  covenants 
that,  upon  default  in  the  performance  of  any 
of  the  obligations  by  the  vendee,  the  whcde 
purchase  price  shall  become  due  and  payable, 
and  that  the  vendor.  If  It  shall  elect  to  do  so 
may  take  possession  of  the  truck;   and  tba 


9For  oUiw  CMW  sw  Mm*  topic  and  KBT-NUMBEB  In  aU  Key-Numbvad  Ulsssts  and  Indexes 


Digitized  by 


Laoogle 


N.;o 


ORUCIBLK  STEEL  CO.  ▼.  FOLAOK  TYBE  &  BUBBER.OO. 


325 


vandee  therein  authorizes  and  empowers  the 
vendor  to  repossess  itself  of  the  track  in 
case  he  defaults.  This  bill  of  conditional 
sale  was  recorded  In  the  office  of  the  register 
of  Hudson  county  on  January  13,  1916,  and 
also  in  the  office  of  the  register  of  Essex 
county,  on  April  3,  1916.  On  May  U,  1916, 
and  at  the  request  of  Felt,  the  conditional 
veudee  defendant,  applied  four  tires  to  the 
truck  of  the  value  of  $427.88.  These  Ores 
were  affixed  to  the  double  rear  wheels.  The 
wheels  themselves  to  which  the  tlree  were  ai>> 
plied  were  delivered  to  the  defendant  by  the 
conditional  vendee,  but  the  truck  Itself  seems 
never  to  have  been  In  the  defendant's  posses- 
sion, prior  to  its  "being  seized  by  the  defend- 
ant on  August  25,  1916.  The  vendee.  Felt, 
defaulted  In  the  payment  of  the  Installments 
of  the  purchase  price,  and  thereupon  and  on 
May  18,  1916,  the  vendor  demanded  posses- 
sion of  the  truck  of  tne  vendee,  who  refused 
to  deliver  the  same.  On  the  same  day  the 
vendor  caused  the  truck  to  be  replevied,  and 
on  May  25,  1916,  the  vendee  gave  a  bill  of 
aale  for  the  truck  to  the  vendor.  The  replevin 
action,  however.  Instituted  by  the  vendor  was 
contlnned,  and  on  July  16,  1916,  judgment 
final  was  entered  in  favor  of  the  vendoj*.  On 
August  25,  1916,  the  plaintiil  being  in  posses- 
sion of  the  truck,  to  the  wheels  of  wUcli- 
the  defendant  supplied  the  tires  and  made  re- 
pairs, the  defendant  seized  the  same  under 
and  by  virtue  of  the  provisions  of  the  statute 
above  set  forth.  On  September  13,  1916,  the 
plaintiff  brought  Its  action  of  r^levln,  and 
as  a  defense  thereto  def^dant  set  up  and 
claimed  a  lien  on  the  truck  by  virtue  of  the 
provisions  of  the  statute,  supra,  and  filed 
a  coimterdalm  of  $427.88,  for  the  tires  sup- 
plied and  repairs  made.  The  case  came  on 
for  trial  before  Speer,  J.,  sitting  with  a  Jnry, 
and  the  facts  being  uncontroverted,  the 
court,  by  consent  of  counsel  for  the  respec- 
tive parties  discharged  the  Jury  from  a  fur- 
ther consideration  of  the  case,  reserving  the 
legal  question  as  to  the  constitutionality  of 
the  court  for  future  determination,  ^e 
learned  trial  Judge  subsequently  held  the 
act  to  be  constitutional,  and  gave  Judgment 
for  defendant  against  the  plaintiff,  on  the 
counterclaim. 

At  the  outset  for  the  sake  of  clarity  It  is 
essential  to  note  that  the  facts  of  the  pres- 
ent case  Invoked,  solely,  the  application  of 
the  first  two  sections  of  the  statute  Impugned 
as  unconstitutional,  owing  to  the  fact  that 
the  plaintiff  replevied  the  track  from  the  de- 
fendant a  few  days  after  its  seizure  by  the 
latter,  thereby  raising  the  single  issue  of  the 
ralidity  of  the  lien,  authorized  by  these  sec- 
tions. 

The  third  section  of  the  act  provides  a 
method  of  procedure  to  be  pursued  by  the 
lienor,  in  case  he  detains  the  prc^terty  for 
tbe  enforcement  of  his  lien.  It  is  plain  from 
a  fair  reading  of  the  second  section  of  the 
statute  that  when  the  owner  or  representa- 
tive of  such  owner  falls  to  pay  for  tbe  re- 


pairs or  supplies  and  demands  his  property 
and  the  lienor  refuses  to  surrender  it,  unless 
the  charges  for  the  repairs  thereon  or  sup- 
plies thereto  are  first  paid,  that  a  detention 
within  the  meaning  of  tlie  statute  takes 
place.  Or  If  the  lienor  seizes  such  property 
after  It  has  been  out  of  his  possession  and 
holds  it  for  the  purpose  of  enforcing  his  Hen 
thereon,  it  likewise  is  a  detention  within  the 
meaning  of  the  second  section  of  the  statute. 

In  the  present  case,  the  defendant  seized 
the  property  on  which  it  had  acquired  a  lien, 
but  which  It  had  let  go  out  of  its  possession ; 
and,  before  the  time  had  arrived  for  the  fore- 
closure of  the  Uen  In  the  manner  provided 
by  the  third  section  of  the  act,  the  plaintiff, 
owner  of  the  property,  caused  It  to  be  re- 
plevied. Thus,  it  is  obvious  that  we  are  not 
concerned  with  the  validity  of  the  third  sec- 
tion of  the  act,  unless  the  first  and  sec(Hid 
sections  thereof  are  so  Interwoven  with  and 
dependent  on  the  third  that  the  latter  cannot 
be  exercised  without  defeating  the  main  pur- 
pose and  general  intent  of  the  Legislature  in 
enacting  the  statute.  The  rule  la  this  re- 
gard Is  well  stated  by  Chief  Justice  Onm- 
mere,  in  State  Bd.  of  Health  v.  Schwarz 
Bros.  Co..  86  N.  J.  Law,  170,  90  Atl.  1061, 
speaking  for  this  court,  and  in  discussing  the 
constitutionality  of  the  act  drawn  into  ques- 
tion in  that  case,  on  page  172  of  86  N.  J. 
Law,  on  page  1061  of  90  Atl.,  says: 

"An  act  is  not  necessarily  void  because  it  con- 
tains an  unconstitutional  feature.  Where  the 
main  object  intended  to  be  effected  by  it  is  con- 
Rtitntlonal,  and  the  obJectiMiable  featnre  can  be 
rescinded  without  at  all  affecting  that  object,  it 
is  entirely  settled  that  the  statute  is  operatlTe 
for  all  purposes  except  that  in  which  it  conies  in 
conflict  with  tiie  fundamental  law.  This  rule 
has  been  so  frequently  declared  and  acted  upon 
by  tbe  conrts  of  this  state  as  to  be  entirely  fa- 
miliar to  every  practitioner." 

With  this  rule  of  statutory  construction  in 
mind,  we  now  approach  the  consideration  of 
the  various  grounds  of  appeal  upon  which 
counsel  of  appellant  makes  his  attack  upon 
the  constitutionality  of  the  statute. 

[1  ]  In  support  of  the  broad  contention  that 
the  statute  Is  unconstitutional,  counsel  adds 
a  general  assertion  that  the  act  permits  the 
deprivation  of  property  without  due  process 
of  law  in  contravention  of  section  1,  art  14, 
of  the  amendment  to  the  Constitution  of  the 
United  States.  The  gist  of  the  argument  to 
support  this  claim  is  that  the  statute  la  per- 
mitting a  person,  who  has  acquired  a  lien 
upon  a  chattel  and  lets  it  go  out  of  his  pos- 
session, to  retake  the  same  wherever  he  may 
find  It  in  this  state,  might  prejudicially  af- 
fect tbe  rights  of  a  third  party  who,  Ignor- 
ant of  the  existing  lien,  had  in  good  faith 
and  for  a  valuable  consideratioii  acquired  a 
property  Interest  therein.  But  no  such  case 
is  before  us  for  decision.  We  cannot  Indulge 
the  presumption  that  a  court  will  place  a 
construction  upon  the  statute  so  that  It  will 
operate  to  deprive  a  person  of  his  property 
without  due  process  of  law.  There  is  noth- 
ing in  tbe  language  of  tbe  act  itself  from 
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which  any  eadb.  leglsIatlTe  declaration  or  In- 
tent may  be  properly  Inferred. 

Connsel  of  appellant  seems  to  have  taken 
It  for  g^nted  that  the  failure  of  the  statute 
to  make  any  provision  for  registration  of  the 
transaction  in  some  official  book  of  record, 
where  a  chattel  to  which  a  Uen  has  been  at- 
tached is  permitted  by  the  lienor  to  go  out 
of  his  possession,  invalidates  the  statute  and 
renders  it  unconstitutional.  This  is  clearly 
not  so.  The  cases  cited  in  the  appellant's 
brief  support  no  su^  pr<^)osition,  and  are 
not  in  point.  The  case  of  Fishell  v.  Morris, 
57  Conn.  54T,  18  AtL  717,  6  L.  R.  A.  82,  rather 
tends  to  support  the  validity  of  the  statute 
than  otherwise.  In  67  Conn,  on  page  552, 
18  Atl.  on  page  718,  Andrews,  G.  J.,  discuss- 
ing the  statute  there  under  review,  says: 

"It  says  that  the  animals,  naming  the  kind, 
'shall  be  subject  to  a  lien  for  the  price  of  such 
keeping  in  favor  of  the  person  keeping  the  same 
until  such  debt  is  paid.'  This  is  the  exact  idea 
of  the  common  law — the  right  of  a  creditor  to 
detain  the  property  of  his  debtor  in  his  posses- 
sion till  the  debt  is  paid." 

[2]  Reading  sections  1  and  2  of  the  act  un- 
der consideration  together,  it  is  clear  from 
tbelr  language  that  the  authority  conferred 
upon  the  lienor  to  retain  "such  motor  vehicle 
at  any  time  it  is  lawfully  in  his  possession 
until  such  sum  is  paid"  includes  a  motor  ve- 
hicle which  the  lienor  has  allowed  to  go  out 
of  his  possession  and  subsequently  retakes  to 
enforce  bis  Uen.  It  is  to  be  observed  that 
the  statute  is  in  some  respects  declaratory 
of  the  common-law  right  of  lien.  .  It  extends 
this  right  of  lien  to  other  conditions  In  busi- 
ness life  than  those  that  existed  at  com- 
mon law.  Thus,  for  example,  it  gives  the 
garage  keeper  a  lien  for  the  storing  and 
maintaining  of  motor  vehicles,  a  present  pop- 
ular means  of  conveyance  imknown  to  the 
common  law,  and  which  has  in  a  great  meas- 
ure supplanted  the  horse  and  wagon  and  rev- 
olutionized the  mode  of  transportation;  It 
gives  a  right  of  lien  for  furnishing  gasoline, 
accessories  or  other  supplies  for  motor  vehi- 
cles, for  which  no  right  of  lien  could  have 
properly  existed  at  common  law.  The  inno- 
vation which  the  statute  makes  in  the  com- 
mon law  is  neither  startling  nor  novel  in  so 
far  as  It  enlarges  and  extends  the  right  of 
lien  to  conditions  not  Included  at  common 
law,  but  is  in  line  with  the  natural  progress 
at  the  law  to  meet  necessities  arising  from 
new  business  conditions ;  and  the  wisdom  of 
this  species  of  legislation  is  not  a  court  ques- 
tion, but  is  peculiarly  within  the  province  of 
the  lawmaking  power  to  determine. 

In  White  V.  Smith,  44  N.  J.  Law,  105,  on 
page  106  (43  Am.  Rep.  347),  Depue,  J.,  says : 

"The  effort  to  subject  common-law  liens  to  uni- 
form rules  mnst  necessarily  be  unsuccessful. 
Derived  from  the  civil  law,  and  founded  on  con- 
aiderations  of  equity  and  justice,  the  rules  by 
which  they  are  povemed  vary  with  the  grounds 
on  which  such  rights  are  given." 

The  only  radical  change  ttcm  the  common 
law  effected  by  the  statute  under  considera- 
tion is  tbat^  In  the  cases  mentioned  in  the 


statute,  the  lienor  does  not  lose  his  ri^t  of 
lien  by  permitting  the  property  to  which  his 
lien  has  attached  to  go  out  of  bis  possession, 
but  he  may  retake  the  same  and  enforce  his 
Uen. 

[3]  At  common  law  the  lienor  lost  his  right 
of  Uen  if  be  permitted  the  property  to  go 
out  of  his  possession. 

What  vested  right  of  a  person  having  a 
property  Interest  in  a  motor  vehicle  is  vi- 
olated, by  subjecting  such  vehicle  to  the 
right  of  lien,  irrespective  of  the  fact  whether 
the  Uenor  retains  possession  of  the  vebide, 
has  not  been  made  so  clear  to  us?  The 
prime  object  of  the  legislation  we  are  con- 
sidering is  to  secure  the  payment  of  a  debt 
incurred,  by  the  owner  or  his  representative, 
for  the  benefit  of  bis  property  and  the  use 
to  which  it  is  put.  It  is  therefore  bordering 
upon  the  absurd  to  contend  that  this  legis- 
lation invades  property  rights  or  authorizes 
the  taking  of  propwty  without  due  process 
of  law.  The  fact  that  a  third  party,  ignor- 
ant of  the  Uen  v^^oa  the  property,  might  in 
good  faith  and  for  a  valuable  consideration 
acquire  Interest  therein,  whi^e  such  property 
was  out  of  the  possession  of  the  Uenor  and  In 
the  possession  of  the  owner  or  his  r^resenta- 
tlve^  cannot,  as  has  already  been  observed, 
afFect  the  vaUdlty  of  the  statute,  as  this  was 
a  matter  faUing  purely  within  the  exercise  of 
the  wisdom  and  judgment  of  the  Liegislatnre 
when  the  law  was  enacted. 

What  waa  expressed  by  the  Supreme  Oonrt 
of  the  United  States,  in  Provident  Instlta- 
tlon,  etc,  y.  Mayor,  etc.,  of  Jersey  City,  113 
U.  S.  606,  on  page  616,  5  Sup.  Ct  612,  on 
page  616,  28  Ii.  E9d.  1102,  speaking  through 
Bradley,  J.,  Is  t^Hiosite  to  the  question  under 
consideration.    The  learned  justice  said: 

"Even  if  the  water  rents  in  question  cannot  be 
regarded  as  taxes,  nor  as  special  assessments  for 
benefits  arising  from  a  public  improvement,  it  is 
still  by  no  means  dear  that  the  ^ving  to  them  a 
priority  of  Hen  over  all  other  incumbrances  upon 
the  property  served  with  the  water  would  be  re- 
pugnant to  the  Constitution  of  the  United 
States.  The  law  which  gives  to  the  last  mari- 
time liens  priority  over  earlier  liens  in  point  of 
time  is  based  on  principles  of  acknowledged  jus- 
tice. That  which  is  given  for  tlie  preservation  or 
betterment  of  the  common  pledge  is  in  natural 
equity  fairly  entitled  to  the  first  rank  in  the  tab- 
leau of  daims.  Mechanics*  lien  laws  stand  on 
the  same  basis  of  natural  justice.  We  are  not 
prepared  to  say  that  a  legislative  act,  giving 
preference  to  audi  liens  even  over  thoee  already 
created  by  mortgage,  judgment,  or  attachment, 
would  be  r^ugnant  to  the  Constitution  of  the 
United  States." 

[4]  It  la  farther  urged  that,  since  the  sec- 
ond section  of  the  statute  dedares  that  the 
property  shall  be  subject  to  a  Uen  nntU  the 
charges  on  the  property  are  paid,  it  therefwe 
virtually  deprives  the  owner  of  his  property, 
as  there  is  no  obstade  in  the  way  of  the 
Uenor  to  prevent  him  from  retaining  the 
property  for  an  indefinite  time.  But  this 
reasoning  has  not  the  merit  even  of  being 
spedous.  The  owner  is  not  deprived  of  his 
property,  except  by  bis  own  act.    EDe  has  tb» 
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privilege  of  paying  the  charjces  on  the  prop- 
erty and  thus  discharge  the  Hen.  He  nxay, 
If  he  sees  fit,  contest  the  ralldity  of  Oie  lien 
by  bringing  an  action  of  replevin  or  trover, 
as  was  done  in  this  case. 

Xhe  l^gal  situation  does  .not  differ  from 
that  existing  at  common  law. 

In  the  absence  of  any  statute  or  agreement 
betwe«i  the  parties  conferring  the  power 
upon  the  lienor  to  sell  the  chattel  under  the 
lloi,  the  diattel  cannot  be  lawfully  sold, 
as  no  power  of  sale  Is  Implied  from  the  trans- 
action Itself.  Doane  v.  Rnssdl,  3  Oray 
(Masa)  382 ;  opinion  per  Shaw,  0.  J.,  Brlggs 
T.  Boston  &  L.  R.  Co.,  6  Allen  (Mass.)  246, 
83  Am.  Dec.  626;  Aldlne  Mfg.  Oo.  v.  PhllUps, 
118  Mich.  162,  76  N.  W.  371,  42  L.  R.  A. 
681,  74  Am.  St.  Rep.  380.  In  this  last-dted 
.  case,  Hiooker,  J.,  on  page  S34  of  42  Ia.  R.  A., 
after  quoting  from  leading  English  and 
American  cases  on  the  subject,  says: 

"WbUe  the  doctrine  of  these  cases — 1.  e.,  that 
the  creditor  cannot  b«U  the  property — is  Indisput- 
able, there  was  no  impediment  to  the  recovery  of 
judgment  and  sale  of  the  property,  as  well  as 
any  other  property  of  the  debtor  on  execution." 

[{]  Keeping  in  view  that  the  object  sought 
by  the  statute  is  for  the  better  protection  of 
garage  ke^)ers  and  automobile  repairmen, 
it  Is  manifest  that  sections  1  and  2  can  fully 
accomplish  this  porpose,  and  that  the  statute 
Is  complete  and  workable  without  the  aid  of 
section  3.  Therefore,  from  what  has  been 
said,  it  is  apparent  that  we  are  not  required 
to  pass  upon  the  legal  etBcacy  of  the  third 
section  of  the  act;  but,  neveortheless.  It  may 
prove  useful  to  say  in  this  connection  that 
the  ground  of  attack  made  upon  it,  by  ai>- 
pellant,  that  It  Is  unconstitutional  because 
It  leaves  the  time  indefinite  when  the  Uenor 
Is  required  to  sell  the  property  held  or  seized. 
Is  not  sustained  by  a  plain  and  fair  inter- 
pretation of  this  section.  The  section  ex- 
pressly provides  that  such  property  shall 
"after  the  expiration  of  thirty  days  from  the 
date  of  such  detention,"  that  is,  from  the 
time  the  owner  refuses  to  pay  the  lien  charg- 
es or  from  the  time  such  property  is  seized 
(as  the  case  may  be),  after  b^ng  ont  of  the 
lienor's  possession,  be  sold  at  public  auction, 
upon  notice,  etc  It  does  not  require  personal 
notloe  to  be  glv^  to  the  owner,  but  provides 
for  notice  by  puldlcatlon,  etc. 

There  is  no  material  difference  in  this 
reelect  from  the  provision  of  section  6  of 
the  act  oonoemlng  distress  for  rent,  which 
has  been  on  onr  statute  books,  almost  in  Its 
original  form,  slnoe  1796.  Pat  Law,  p.  173; 
Mix  Dig.  p.  240;  Revision  of  1877,  p.  300; 
2  Oomp.  Stats,  p.  1940. 

XJridently  the  80  days  required  of  the  lleoor 
to  hold  the  cbattd  after  the  detention  of  it 
has  actually  taken  place  is  fbr  the  purpose 
oC  affording  the  owner  an  opportunity  to  i>ay 
the  lien  charges,  or  If  he  Intends  to  dispute 
the  same  to  resort  to  a  writ  of  rq;>levln.  In 
the  distress  act  10  days  is  given  to  the  tenant 
or  owner  of  the  goods  to  r^levy  the  same. 
After  the  expiration  of  the  10  days,  the  land- 


lord may  take  steps  to  sell  the  pr(^)erty 
distrained  upon ;  but  the  statute  is  silent,  as 
here,  how  soon  after  the  expiration  of  the  10 
days  such  steps  shall  be  taken.  In  either 
case  a  fair  construction  tor  the  purpose  of 
carrying  tato  effect  the  legislative  intent 
would  be  that  the  requirements  of  the  sec- 
tion must  be  performed  with  due  diligence 
and  within  a  reasonable  time. 

[8,  7]  It  la  next  asserted  that  the  statute  is 
unconstitutional  in  that  it  is  a  law  impairing 
the  obllgatlMi  of  contracts  contrary  to  article 
1,  sec.  10,  par.  1,  of  the  Constitution  of  the 
United  States,  as  well  as  to  article  4,  sec.  7, 
par.  3,  of  the  Constitution  of  New  Jersey. 

This  objection  Is  without  merit.  The 
transaction,  under  consideration,  occurred 
after  the  passage  of  the  statute.  In  the  ab- 
sence of  any  words  expressing  a  contrary 
Intentlcm,  a  statute  will  be  construed  to  oper- 
ate prospectively. 

In  Denny  v.  Bennett,  128  U.  S.  48»,  9  Sup.. 
Ct  134.  32  L.  Ed.  481,  it  was  held: 

"1.  State  statutes,  limiting  the  riicht  of  a  cred- 
itor to  enfwce  his  claims  against  the  property  of 
his  debtor,  which  are  in  existence  at  the  time  a 
contract  is  made,  are  not  void  as  imoairing  the 
obligation  of  the  contract. 

"2.  The  inhibition  of  the  Constitntion  against 
Impairing  the  obligation  of  contracts  is  whoUy 
prospective ;  the  states  may  legislate,  as  to  con- 
tracts thereafter  made,  as  tbey  see  fit.  It  is 
only  those  in  existence  when  tne  hostile  law  is 
passed  that  are  protected  from  its  effect. 

"3.  The  established  construction  of  the  Consti- 
tution of  the  United  States  against  the  impair- 
ing the  obligation  of  contracts  requires  that  stat- 
utes of  this  class  shall  be  construed  to  be  part  of 
all  contracts  made  when  they  are  in  existoice, 
and  therefore  cannot  be  held  to  impair  their  ob- 
llgatira." 

The  same  court.  In  Gross  Lake,  etc.,  Club 
V.  Loulal&na,  224  U.  S.  632,  at  page  638,  32 
Sup.  Ct  677,  66  L.  Ed.  924,  at  page  928,  said 
that  the  clause  In  the  federal  Constitution 
providing  that  no  state  shall  pass  any  law 
Impairing  the  obligation  of  contracts  as  Its 
terms  dlsdoee  is  not  directed  against  all 
impairment  of  contract  obllgatliHiB,  but  only 
such  as  result  from  a  subsequoit  exertion  of 
the  legUlatlve  power  of  the  state. 

[8]  Lastly,  counsel  of  appellant  attacks 
the  constitutionality  of  the  act  upon  the 
ground  that  It  violates  article  4,  sec.  7,  par.  4, 
of  the  state  Constitntion,  which  declares  that 
every  law  shall  embrace  but  one  object  and 
that  shall  be  expressed  In  the  title. 

^nils  contention  is  plainly  without  merit. 
The  tlUe  of  the  act  sets  out  fully  its  general 
object  No  more  than  this  Is  required.  In 
State  Board  of  Health  t.  FhlUipsburg,  83  N. 
J.  Eq.  408.  91  AtL  901,  Walker.  Chanctilor, 
held: 

"While  the  Constitution,  art  4,  {  7,  pL  4,  pro- 
vides that  'every  law  shall  embrace  but  one  ob- 
ject and  that  shall  be  expressed  in  the  title,' 
the  meaning  is  that  the  leading  sobject  of  a 
statute  should  be  fairly  expressed  in  a  statute ; 
but  the  means  or  instruments  by  which  the  gen- 
eral purpose  to  be  attained,  or  matters  m^ely 
incidental  to  it  are  not  a  necessary  part  of  the 
title,  the  words  'subjecf  and  'object'  with  regard 
to  this  constitutional  provision  having  come  to 
be  regarded  as  synonymous." 
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Tbis  case  was  afflrmed,  especially  upon 
this  point,  by  tbla  court,  in  86  M.  J.  ISq..  161, 
86  AU.  62. 

As  a  result  of  the  views  ezprerssed  herein 
on  the  conatltntionallty  of  the  act  assailed 
by  the  iun>ellant,  the  Judgment  entered  in 
the  court  bdow  in  favor  of  the  defendant 
below  against  the  plaintiff  below,  on  the 
oonnterclalm,  is  affirmed,  with  costs. 


(92  N.  J.  Law.  14» 

JAMES  T.  DELAWARB,  L.  ft  W.  B.  GO.  et  aL 
(No.  59.) 

(Court  of  Brroia  and  Appeals  of  New  Jersey. 
Jane  17, 1»18.) 

(Byttainu  by  th*  Court.) 

1.  Tbbspassebs  oh  Raiuioaos— CBOSBina  Ao- 

OIDENTS. 

Whether,  when  a  person  who  enters  npon  a 
vailroad  company's  right  of  way  as  a  trespasser 
and  proceeds  along  that  riitht  of  way  untU  be 
reaches  a  public  highway  over  the  railroad, 
which  he  intends  to  cross,  he  then  ceases  to  be 
a  trespasser  and  becomes  a  traveler  on  the  high- 
way when  crossing  the  railroad  tracks  thereon, 
4u«re. 

2.  Railroads  <t=3307(5)— Obossiko  AcciDEim 

^^I^RSSP  ABS£  B  S 

The  Highway^  GrossfalK  Act  of  1909,  Act 
March  31,  1909  (P.  I*  p.  54),  8  Comp.  St  1910, 
p.  4238,  i  36a,  is  intended  for  the  safety  and 

grotection  of  travelers  upon  the  public  highway 
itending  to  cross  over  the  railroad  company's 
right  of  way  and  tracks,  and  not  for  the  benefit 
of  those  who  have  gotten  upon  the  right  of  way 
and  within  the  safety  gates  without  spproadi- 
ing  them  on  the  highway. 

8.  Railboads  «=»307(5)— Gxobbiho  Acoidbrt 
"■Tbesfassers. 
The  Highway   Grossing  Act  of  1909,  Act 
•April  14,  1909  (P.  Ia.  p.  137),  3  Comp.  St  1910, 
p.  4238,  I  36b,  so  far  as  the  safety  gates  fea- 
ture thereof  is  concerned,  is  intended  for  the 
safety  and  protection  of  travelers  upon  the  pub- 
lic highway  intending  to  cross  over  the  railroad 
company's  right  of  way  and  trades,  and  not 
for  the  benefit  of  those  who  have  gotten  upon 
the  right  of  way  and  within  the  safety  gates 
without  approaching  them  on  the  liighway. 

4.  Rahjioadb  «=>307(4)— Gbobbiho  Accidbnt 
— Safety  Gates. 

The  Highway  Grossing  Act  of  1910,  Act 
April  12,  1910  (P.  li.  p.  490),  3  (Jomp.  St  1910, 
p.  4238,  {  36c,  does  not  apply  in  the  case  of  an 
accident  happening  npon  a  railroad  crossing 
where  safety  gates  are  installed. 

5.  Railboads  $=»327(3)— Gbossiho  Aooidbrtb 

—Dux  GaBK— IlOOKIHO  AND   LlSTENINO. 

Where  a  person  enters  upon  a  railroad  com- 
pany's right  of  way  as  a  trespasser  and  pro- 
ceeds along  that  right  of  way  until  be  reaches 
a  highway  crossing  and  then  attempts  to  cross 
the  railroad  tracks  on  the  highway  and  is  in- 
jured, he  is  subject  to  the  common-Isw  duty  of 
looking  snd  listening,  and,  if  auilty  of  contrib- 
utory negligence,  is  not  entitled  to  recover  dam- 
ages. 
6>  NeOLIOERCE  «=965— "C!ORTBIBUTOB!r  Nkg- 

uoenoe'  '—Elements. 

"Contributory   negligence"  Is  present  in  a 

given  case  when  the  injured  person  by  his  own 

negligence  has  contributed  to  the  injury  in  such 

a  way  that,  bnt  for  his  negligence,  he  would 


have  received  no  Injury  from  the  negligence  oC 
the  other  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contrib- 
utory Negligenes.] 

Appeal  from  Supreme  Court. 

Action  by  Daisy  B.  James  against  the  Del- 
aware, Lackawanna  &  Western  Railroad 
Company  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Alexander  Simpson  ahd  George  S.  Hobart, 
both  of  Jersey  City,  for  appellant.  Maxi- 
milian M.  Stallman,  of  Newark,  for  appd- 
lees. 

WALKER,  Cb.  The  plalntlfl-appellant 
sued  the  Delaware,  Lackawanna  &  Western 
Bailroad  Gompany,  the  Morris  tc  Eeaex.  Ball- 
road  Company,  James  F.  Moore,  and  Josetrii 
I.  Case  ISor  damages  to  herself,  resulting 
from  being  run  down  by  a  train  of  the  Del- 
aware, Lackawanna  ft  Western  Railroad, 
Company,  lessee  of  the  Morris  ft  Essex  Rail- 
road C!ompany,  which  train  was  operated  by 
the  defendant-respondent  James  F.  Moore, 
locomotive  engineer ;  the  allegation  being 
that  the  defendant-respondent  Jos^h  I. 
Case,  who  was  flagman  at  the  cavssing 
where  the  injury  occurred,  neglected  to  close 
the  safety  gates  at  the  highway  known  as 
Greenwood  avenue  In  East  Orange,  N.  J., 
before  the  plaintiff  was  In  a  position  of  dan- 
ger. The  action  was  tried  before  Judge 
Speer  and  a  Jury  at  the  Hudson  circuit  At 
the  close  of  the  plaintifTs  case  the  court  di- 
rected a  nonsuit  in  favor  of  the  Morris  ft 
Essex  Railroad  Gompany,  and  at  the  dose 
of  the  whole  case  directed  a  verdict  ia  fa- 
vor of  the  remaining  defendants.  From  the 
Judgment  thereup(Hi  entered  the  plaintiff  has 
appealed  to  this  court 

In  the  statement  of  the  case,  with  which 
the  brief  for  the  plaintiff-appellant  Is  pref- 
aced, it  Is  asserted,  and  may  be  conceded, 
that  there  was  evidence  from  which  the  Jury 
might  have  found  the  following  facts: 

At  the  point  where  the  railroad  crosses 
Greenwood  avenue  there  are  two  tracks,  one 
known  as  the  eaat-boond  track,  on  which 
trains  run  to  New  York ;  the  other  known  as 
the  west-bound  track,  on  wlilch  trains  run 
from  New  York.  The  highway  crosses  the 
tracks  at  right  angles.  About  300  feet  to  the 
west  of  the  westerly  line  of  Greenwood  ave- 
nue Is  located  what  Is  known  as  the  "east- 
bound  station,"  where  passengers  board 
trains  for  New  York,  nils  station  Is  locat- 
ed on  the  southerly  side  of  the  lallroed 
tracks.  There  are  crossing  gates  at  the 
highway,  one  located  on  the  northerly,  the 
other  on  the  southerly,  side  thereof,  extend- 
ing all  the  way  across  the  highway.  Includ- 
ing the  sidewalks  on  either  side  thereof.  At 
the  time  of  the  accident  a  flagman  was  on 
duty  In  charg^e  of  the  gates.  Plaintiff  had 
a  return  tidcet  on  the  line  at  the  defendant 


^saPor  otlier  cue*  see  Muna  tof  le  and  KSY-NUUBER  in  all  Key-Nombered  DlgwU  and  IndtSM 
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railroad,  and  on  the  day  of  the  accident  bad 
been  visiting  at  Bast  Orange  and  was  In- 
tending to  return  to  New  York.  For  that 
purpose  she  was  on  her  way  to  the  east- 
boand  station  when  the  accident  happened. 
On  her  way  to  the  station  plaintiff  crossed 
a  vacant  lot  located  on  the  northerly  side  of, 
and  adjacent  to,  the  northerly  right  of  way 
line,  about  400  feet  east  of  Greenwood  ave- 
nva.  After  crossing  tbls  lot,  she  turned  to 
the  west  and  walked  along  a  paith  on  the 
right  of  way,  which  ran  parallel  with  the 
tracks  and  5  or  10  feet  distant  therefrom. 
She  continued  along  this  path  In  a  westerly 
directlem  until  she  reached  the  public  high- 
way known  as  Greenwood  aroiue.  When 
she  reached  the  highway  the  crossing  gates 
were  up.  She  walked  a  short  distance  to  a 
point  almost  In  the  center  of  the  highway 
and  then  turned  to  her  left  for  the  purpose 
of  crossing  the  tracks  and  proceeded  west  to 
the  east-bound  station.  Jnst  as  the  plaintiff 
turned  to  pass  over  the  tracks,  she  saw  an 
east-bound  train  coming  into  the  station, 
and,  thinking  that  this  was  the  train  whidi 
she  was  to  take  to  New  York,  she  started  to 
tanrry  over  the  crossing.  While  her  atten- 
tion was  attracted  to  this  train,  a  west- 
bound train  approached  from  the  opposite  di- 
TeGtl(»i,  moving  very  slowly,  towards  and 
over  the  crossing.  This  west-bound  train 
gave  no  signal  or  warning  of  its  aiq^roach 
until  it  was  about  SO  or  40  feet  away,  at 
whldi  time  a  sharp  blast  of  the  whistle  was 
sounded.  Plaintiff  was  struck  by  this  west- 
bound train  while  tShe  was  in  the  center  of 
the  crossing.  This  train  was  moving  not 
faster  than  8  miles  an  hour  and  could  have 
been  stopped  within  about  20  feet  As  a  re- 
sult of  the  accident  plaintiff  rec^ved  very 
serious  personal  injuries. 

The  defendant  Moore,  was,  as  stated,  the 
engineer  who  was  operating  the  locomotive 
by  which  the  train  was  drawn.  It  was  al- 
leged that  he  was  negligent  in  that  he  failed 
to  give  any  signal  of  the  approach  of  the 
train  as  required  by  the  statute  of  this  state, 
and  did  not  keep  a  proper  lookout.  The  de- 
f^dant  Case  was  employed  by  the  railroad 
company  as  a  flagman  at  the  crossing,  and  it 
was  alleged  that  he  was  negligent  in  that  be 
did  not  close  the  gates  or  warn  the  plaintiff 
of  the  approach  of  the  train. 

It  ought,  perhaps,  to  be  stated  that  plain- 
tlfl  was  the  only  one  of  several  witnesses 
who  testified  the  gates  were  up;  the  others 
said  they  were  down.  There  was  evidence 
also  that  the  bell  on  the  engine  which  struck 
the  plaintiff  was  rung,  as  required  by  the 
statute;  but  this  was  disputed,  largely  by 
negative  evidence.  And  there  was  evld^ice 
showing  that  the  train  was  running  about 
20  miles  an  hour.  These^  under  our  deci- 
sions, were  Jury  questions;  but  the  plain- 
tiff was  not  entitled  to  go  to  the  Jury,  as 
will  hereafter  appear. 

The  nonsuit  as  to  the  Morris  *  Bssez 


Bailroad  Company  is  not  befbve  us  for  con- 
sideration. Counsel  ft>r  Che  plaintiff-appel- 
lant concedes  that  at  the  trial  there  was  no 
proof  that  that  defendant  had  anything  to 
do  with  the  <q;)eratlon  of  the  train  which  ran 
the  plaintiff  down. 

The  principal  reliance  of  the  plaintiff-ap- 
pellant for  a  reversal  of  the  Judgment  in 
this  case  is  the  contention  that  the  railroad 
crossing  statutes  of  1909,  chapters  S5  and 
96,  apply,  and  that  they  required  the  trial 
Judge  to  submit  the  question  of  the  plaln- 
tifTs  contributory  negligence  to  the  Jury. 
This  the  trial  Judge  refused  to  do,  holding 
that  neither  statute  was  applicable,  and  that 
the  plaintiff  crossed  the  railroad  tracks  sub- 
ject to  the  common-law  duty  of  looking  and 
listening  and  doing  those  things  which 
would  make  looking  and  listening  reason- 
ably effective,  observing  that  it  was  manifest 
that  the  plaintiff  had  not  performed,  or  at- 
tempted to  perform,  that  duty,  because  it 
she  had  looked  in  the  slightest  degree  she 
must  have  seen  the  train  whldi  struck  her, 
unless  some  temporary  obstruction  interfer- 
ed, in  whidi  event  she  tghonld  have  delayed 
crossing  until  an  oKiortunity  was  afforded 
to  make  the  required  observation.  In  this 
court  plaintiff-aK)ellant  argues  also  that  the 
crossing  act  of  1910,  chapter  278,  applies; 
that  under  that  act  also  the  case  was  re- 
quired to  be  submitted  to  the  Jury.  This 
ix>lnt  appears  not  to  have  been  made  in  the 
trial  court. 

The  grounds  of  appeal  are:  (1)  That  the 
trial  Judge  should  have  submittal  the  Issues, 
so  far  as  they  related  to  the  defendants  the 
Delaware,  Lackawanna  &  Western  Ballroad 
Company,  3ames  F.  Moorev  and  Joseph  I. 
Case,  to  the  Jury;  and  (2)  that  whether  the 
last-named  defendants  were  negligent,  and 
whether  their  negligence  was  the  proximate 
cause  of  the  injury,  and  whether  such  injury 
was  caused  by  contributory  negligence  on  the 
part  of  the  plaintiff,  should  have  been  sub- 
mitted to  the  Jury. 

The  points  made  on  behalf  of  the  plaintiff- 
appellant  in  the  argument  before  us  were: 
(1)  That  there  was  evidence  to  g^>  to  the 
Jury  on  the  question  as  to  whether  the  engi- 
neer was  negligent;  (2)  there  was  evidence 
to  go  to  the  Jury  on  the  question  as  to  wheth- 
er the  crossing  gateman  was  negligent;  (3) 
under  the  crossing  statutes  of  1909  It  was  the 
duty  of  the  trial  Judge  to  submit  to  the  Jury 
the  question  of  whether  the  plaintiff  was 
chargeable  with  contributory  negligence,  and 
under  this  head  it  was  argued  that  the  grade 
crossing  act  of  1910  applies ;  and  (4)  plaintiff 
was  not  a  trespasser  at  the  time  of  the  ac- 
cident. These  ccmtentlons  will  be  considered 
in  their  inverse  order. 

[1]  Before  proceeding  to  thla^  however.  It 
is  pertinent  to  remark  that  the  questUm 
presented  on  this  record,  namely,  a  dalm  oC 
liability  of  a  railroad  company  for  an  Injury 
at  a  grade  crossing  wbers  aaf ety  gatas  sra 
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installed,  to  one  who  got  onto  the  crossing, 
not  over  the  highway  past  the  gates  when  up, 
but  by  getting  onto  the  crossing  Inside  of  the 
company's  right  of  way  by  cwnilng  down 
alongside  of  the  tracks  from  a  point  beyond 
the  highway,  is  one  of  novel  impression ;  and 
therefore  tbe  cases  in  our  courts  In  which 
the  effect  of  the  crossing  acts  were  considered 
In  relation  to  acddents  are  not  helpful  in  its 
solution,  because  none  of  them  involved  any 
such  question.  See  Tiscbman  t.  Erie  B.  Co., 
81  N.  J.  Law,  268,  81  Aa  114;  Petit  v.  W. 
J.  &  S.  R.  R.  Ca,  86  N.  J.  Law,  298,  90  AtL 
1100;  Pemettl  v.  W.  J.  &  S.  R.  K.  Co.,  87 
N.  J.  Law,  268,  93  AtL  576;  Brown  v.  Erie  B. 
Co.,  87  N.  J.  Law,  487,  91  AtL  1023,  Ann.  Cas. 
1917C,  496;  Walbel  v.  W.  J.  &  S.  R,  Co.,  87 
N.  J.  Law,  573,  94  AU.  961;  Hatch  v.  Brie 
R.  Co.,  88  N.  J.  Law,  646, 97  Ati.  38 ;  Schnack- 
enberg  v.  D.,  L.  &  W.  B.  Co.,  89  N.  J.  Law, 
3U,  06  AtL  266 ;  Krats  v.  D.,  L.  &  W.  R.  Co., 
90  N.  J.  Law,  210.  100  AH.  206. 

There  are,  however,  cases  in  other  Juris- 
dictions bearing  ui>oa  the  question  at  issue 
here,  notably  Matthews  v.  P.  &  R.  B.  Oo., 
161  Pa.  28,  28  AtL  036,  and  C,  B.  I.  &  P. 
R.  Co.  V.  BInlnger,  114  lU.  79,  29  N.  B.  196. 

In  Matthews  v.  P.  &  R.  R.  Co.  It  is  stated 
that  for  a  long  time  the  railroad  company 
had  maintained  safety  gates  on  each  side  of 
the  crossing  where  the  accident  occurred, 
and  the  court  said  In  Its  oplnl<m,  at  page  31 
of  161  Pa.,  at  page  937  of  28  AU.: 

"If  the  gates  were  up  inviting  him  to  cross, 
.  and  no  warning  was  riven  by  the  watchman, 
notwithstanding  the  mfficnlties  of  se«ng  and 
bearing,  it  would  have  been  for  the  jury  to 
determine  whether  ha  exercised  care  according 
to  the  drcomstances.  But  if  a  trespaner  reach- 
ed the  middle  of  that  crossing  from  the  ties 
either  up  or  down  the  railroad,  be  is  in  no  sense 
of  the  word  a  traveler  from  the  street  approach- 
ing danger,  and  about  to  exercise  a  right  com- 
mon to  the  piAlic,  that  of  crossing  the  railroad. 
The  watchman  will  not  be  on  the  lookout  to 
warn  him,  nor  will  the  gates  be  lowered  to  stop 
him.  These  safeguards  are  to  keep  people  from 
going  on  the  crossing  on  the  approach  ox  trains, 
not  to  warn  them  to  get  off.  Tht  deceased  was 
bound  to  know  the  purpose  of  the  gates  and  the 
watchman,  and  that  they  were  not  there  to 
guard  against  danger  to  those  using  the  crossing 
from  the  direction  of  outgoing  and  incoming 
trains." 

In  C  B.  L  &  P.  B.  Co.  v.  BInlnger,  the  ques- 
tion was  with  reference  to  a  flagman,  not 
as  to  gates,  at  a  street  crossing  over  a  rail- 
road. But  it  is  not  perceived  that  there  Is 
any  difference  in  principle  between  the  two ; 
both  flagmen  and  gates  are  for  the  purpose 
of  warning  the  traveling  public  as  to  the 
danger  of,  and  preventing  them  frcnn,  cross- 
ing over  a  railroad  where  it  Intersects  a 
puUic  Iilghway.  The  court  said  in  its  opln- 
ioa,  at  page  81  of  114  IlL,  at  page  197  of  28 
N.  B.: 

"S^Jtgmen  are  for  the  protection  of  persons 
crossing  railroad  tracks,  and  are  not  for  the  ben- 
efit of  persons  walking  along  a  railroad  track, 
employing  it  as  a  footpath." 

While  the  plaintiff's  injury  in  the  BInlnger 
Com  occurred  at  a  street  crossiog,  it  does 


not  appear  that  tbtf  injured  person  was  at- 
tempting to  cross  the  street  where  the  acd- 
deint  occurred,  but  was  going  along  the- 
railroad  company's  right  of  way.  While  this 
drcnmstance  was  more  unfavorable  to  tli» 
plaintiff  in  that  case  than  the  sitnatimi  in 
the  Matthews  Case,  where  the  injured  person 
was  attempting  to  cross  the  highway,  having 
gotten  upon  it  from  within  and  along  the 
railroad  right  of  way  some  distance  from 
the  highway  where  the  acddait  occurred, 
still  it  has  a  distinct  bearing  upon  the  ques- 
tion as  to  whether  a  railroad  company  owes 
the  duty  of  warning  or  protection,  at  a 
highway  crossing,  to  a  person  who  goes  de- 
liberately upon  the  right  of  way  without  ap- 
proaching it  on  the  higliway  where  Uie  safe- 
ty device,  whatever  it  may  be,  la  maintained. 
Tile  facts  in  the  Matthews  Case  make  its 
doctrine  particularly  apposite  in  the  case  at 
bar,  for  there,  as  here,  the  injured  peirson 
went  upon  the  highway  from-  'within  the 
company's  right  of  way  upon  whldi  he  tres- 
passed at  a  point  beyond  the  highway  cross- 
ing. 

1.  As  to  whether  plaiidlfl  was  a  treq;>a8ser 
at  the  time  of  the  accident:  Counsel  for 
defendants-respondents  argues  that  the  plain- 
tiff was  a  trespasser  upon  the  tracks  by  rea- 
sons of  the  provisions  of  section  66  at  the 
General  Railroad  Act;  Cmnpi,  Stat.  p.  4246, 
wlilch  provides: 

"It  shall  not  be  lawful  for  any  person  other 
tlian  those  connected  with  or  employed  upon 
the  railroad  to  walk  along  the  tracks  of  any 
railroad  except  when  the  same  shall  be  laid  up- 
on a  public  highway;  if  any  per8<»  shall  be 
injurea  by  an  engine  or  car  while  walking, 
standing  or  playing  on  any  railroad,  or  by  jump- 
ing on  or  off  a  car  while  in  motion,  such  per- 
son shall  be  deemed  to  have  ctmtributed  to  the 
inJuiT  sustained,  and  shall  not  recover  therefor 
any  damages  from  the  company  owning  or  oper- 
ating said  railroad:  Provided,  that  this  section 
shall  not  apply  to  the  crossinE  of  a  railroad  by 
any  person  at  any  lawful  public  or  private  cross- 
ing.' 

Couns^  for  plalnUff-appellant  argue  that 
she  was  not  a  trespasser  because  she  was 
within  the  proviso  of  the  statute  whldi  is 
that  the  section  tdiall  not  ai^ly  to  the  cross- 
ing of  a  railroad  by  any  person  at  any  lawful 
public  crossing,  and  that  there  Is  no  dispute 
but  that  at  the  time  of  the  accident  and  for 
an  appreciable  period  prior  thereto  the  plain- 
tiff was  In  the  position  of  a  highway  travder 
about  to  pass  over  the  railroad  crossing. 

Assuming,  although  the  plaintiff  entered 
upon  the  defendant  railroad  company's  right 
of  way  as  a  trespasser  and  had  proceeded 
along  that  right  of  way  until  she  reached  the 
highway  crossing,  that  then  she  ceased  to  be 
a  trespasser  and  became  a  traveler  on  the 
public  highway,  still  that  fact  would  not 
entitle  her  to  recover  U  neither  of  the  grade 
crossing  statutes  of  1900  applied,  for,  as- 
suming her  right  to  be  upon  the  crossing  at 
the  time  she  was  injured,  she  was.  guilty  of 
contributory  negligence  and  may  not  escape 
the  consequences  thereof  unless  that  qaes* 
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tlon  waa  required  to  be  submitted  to  the 
jtuy  by  tbe  operation  of  the  legislative  acts 
mentlmied.  Their  applicability  or  nonap- 
plicaUIlty  to  the  case  sub  Judice  will  now  be 
considered. 

[2]  2.  As  to  whether  the  crossing  statutes 
of  1900  applied:  Tbe  first,  chapter  35,  Gomp. 
Stat  p.  4238,  {  36a,  is  as  follows: 

'^henev^  any  railroad  company  shall  have 
assnmed  to  establish  and  maintain  what  are 
known  as  safsty  gates  at  any  railroad  crossing 
in  this  state,  and  a  person  is  killed  or  injured 
at  any  snch  crossing  oy  being  struck  by  a  loco- 
motive or  train  when  attempting  to  cross  the 
tracks  at  a  time  when  such  gates  are  not  down, 
as  required  by  any  statute  giving  the  railroad 
the  right  to  run  through  an  incorporated  cit^ 
at  any  rate  of  speed  they  see  fit,  upon  compb- 
ance  with  the  provisions  of  such  statute,  that  in 
all  sudi  cases  the  question  whether  the  person 
so  killed  or  injured,  upon  attempting  to  cross 
such  railroad  crossing,  at  a  time  when  the 
safety  gates  at  such  crossing  are  not  down,  was 
or  was  not  guilty  of  contributory  negligence 
shall  be  a  question  to  be  determined  by  the  jury, 
in  all  actions  brought  to  recover  damages  for 
such  loss  of  life  or  personal  injury." 

Now,  the  first  provision  la  that  whenever 
any  railroad  shall  have  establislied  and 
maintained  safety  gates  at  a  railroad  cross- 
ing. Here  Is  manifested  an  intention  to  pro- 
vide safety  by  the  gates  themselves,  and  the 
only  ratloual  safety  thus  sought  to  be  estab- 
lished, as  we  view  it.  Is  to  prevmt  persons 
going  by — ^that  is;  past — the  gates  when 
down  and  getting  onto  the  tracks  in  a  situa- 
tion of  danger.  The  gates  were,  in  other 
words,  installed  so  that,  wh&i  down,  persons 
would  be  prevented  troia  going  onto  tbe 
tracks  nntil  they  were  raised  and  the  way 
thus  demonstrated  to  be  clear  and  free  from 
danger.  We  think  it  would  be  doing  vio- 
lence to  the  legislative  intent,  dearly  mani- 
fested, to  hold  that  the  operation  of  these 
gates  was  Intended  as  well  for  the  boiefit 
of  those  already  within  them,  and  who  there- 
fore could  not  be  stopped  by  them,  as  for 
those  approaching  outside  of  them  and  who 
could  be  eftectively  warned  by  their  being 
lowered.  The  further  provtslcm  that.  In  all 
cases  where  persons  are  killed  or  Injured  at 
any  such  crossing  by  being  strudc  by  a  lo- 
comotive or  train  when  attempting  to  cross 
the  tracks  when  such  gates  are  not  down, 
the  question  of  contributory  negligence  shall 
be  determined  by  the  jury,  clearly  contem- 
plates a  case  wihere  the  person  crossing  is  a 
traveler  on  the  highway,  and  who,  on  the 
highway,  has  readied  the  side  line  of  tbe 
company's  right  of  way  for  the  purpose  of 
crossing  over  its  tracks  and  who  would  cer- 
tainly be  warned  of  hid  danger  and  prevent- 
ed from  going  upon  the  tracfks  by  means  of 
the  lowered  gates.  It  cannot  be  said  that 
tbe  operation  of  gates  behind  a  person  al- 
ready on  tbe  railroad  right  of  way  and  in 
the  act  of  crossing  the  tracks  could  afford 
him  any  protection.  In  this  situation  the 
person  on  the  right  of  way  could  see  ap- 
proaching trains  as  well,  if  not  better  than, 
the  gateman  whose  duty  It  is  to  lower  tbe 
gates  upon  the  approach  of  timina. 


Tbe  title  of  the  statute  Is  "an  act  relative 
to  accidents  at  railroad  crossings."  Thus 
in  the  title,  as  well  as  In  the  enacting  clause, 
the  word  "crossing"  Is  prominent  and  illu- 
minating. It  contemplates  crossings  all  the 
way  over  the  railroad  ccMnpany's  right  of 
way  and  tracks  upon  the  highway  and  not 
some  part  of  them  inside  the  outside  lines 
of  the  rligat  of  way.  And  the  act  was  not 
intended  to  benefit  a  person,  who,  through 
a  trespass  upon  defendant's  right  of  way,  or 
otherwise,  has  gotten  onto  the  highway  cross- 
ing within  the  outside  lines  of  the  gates 
which  were  Installed  for  the  protection  of 
travelers  on  the  highway  and  are  not  intend- 
ed as  signals  to  those  who  have  gotten  with- 
in them  without  approaching  them  on  the 
highway. 

[3]  The  second,  chapter  96,  Oomp.  Stat  p^ 
4236,  {  36b,  is  as  foUows: 

"Whenever  any  railroad  whose  right  of  way 
crosses  any  puUic  street  or  highway,  has  or 
shall  install  any  safety  gates,  bell  or  other  de- 
vice designed  to  protect  the  traveling  public  at 
any  croesing  or  Las  placed  at  such  crossing  a 
flagman,  any  i>erBon  or  persons  approaching  any 
such  crossing  so  protected  as  aforesaid,  shall, 
during  snch  hours  as  posted  notice  at  such  cross- 
ing shaU  specify,  be  entitled  to  assume  that  such 
safety  gate  or  other  warning  appliancea  are  in 
good  and  proper  order,  and  will  be  duly  and 
properly  operated  nnless  a  writtoi  notice  bar- 
ing the  inscription  'out  of  order*  be  posted  in  a 
conspicuous  place  at  such  crossing,  or  that  tfas 
said  flagman  will  guard  said  crossing  with  suf- 
ficient care  whereby  such  traveler  or  travelers 
win  be  warned  of  any  danger  in  passing  over 
said  crossing,  and  in  any  action,  brought  tot 
injuries  to  person  or  property,  oc  for  death  caus- 
ed at  any  crossing  protected  as  aforesaid,  no 
plaintiff  shall  be  barred  of  the  action  because  of 
his  (the)  failure  of  the  person  injured  or  killed 
to  stop,  look  and  listen  before  passing  over  said 
crossing." 

What  has  been  said  above  with  reference 
to  cbapter  35  is  generally  ai^licable  to 
chapter  96.  Here  again  the  manifest  leg- 
islative intent  was  to  protect  the  traveling 
public  at  any  crossing;  that  is,  to  prevent  a 
member  of  the  public  from  ccmtlnuing  travel- 
ing beyond  a  safety  gate  extending  over  tbe 
highway  crossing  along  the  edge  of  a  rail- 
road company's  right  of  way,  when  down, 
which  would  give  warning  of  danger  and 
actually  prevent  a  person  from  going  onto 
the  tracks  and  getting  Into  a  place  of  dan- 
ger, except  by  the  most  deliberate  acts  on 
his  part  The  title  of  this  act  is  "an  act 
with  reference  to  the  degree  of  care  neces- 
sary to  be  used  by  travelers  over  railroad 
crossings  protected  by  flagmen  or  safety  ai>- 
pUances  or  both."  The  clear  legislative  in- 
tent In  this  title  is  to  provide  protection  for 
travelers  upon  the  public  streets  and  high- 
ways, and  it  could  not  have  been  in  the  con- 
templation of  the  lawmaking  body  that  the 
act  they  were  passing  was  one  which  would 
put  a  premium  upon  the  recklessness  or  care- 
lessness of  persons  who  gain  access  to  a  rail- 
road's right  of  way  on  a  highway  crossing 
without  having,  as  a  traveler  on  the  highway, 
gotten  onto  the  railroad  by  walking  or  driv- 
ing on  tbe  highway  up  to  it   Further,  aa  to 
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this  statute:  Dnrlng  such  hours  aa  posted 
notice  "at  such  crossing"  shall  specify,  the 
traveling  public,  unless  a  written  notice  "out 
of  order"  be  posted  at  a  conspicuous  place 
at  isuch  crossing,  shall  be  entitled  to  assume 
that  the  gates  are  in  good  and  proper  order 
and  will  be  duly  and  properly  operated. 
Where  la  this  notice  to  be  posted  to  carry  out 
the  legislative  Intent?  Manifestly  not  Inride 
the  gates,  but  outside  ot  them  facing  down 
the  highway  so  that  those  approaching  on 
ttte  street  and  Intending  to  cross  the  right 
of  way  and  tracks  may  see  and  look  out  for 
their  safety  accordingly.  The  warning 
about  the  gates  being  out  of  order  is  intend- 
ed for  the  protection  of  such  persons  as  ap- 
proach them  and  not  for  those  who  have 
Ignored  their  presence  by  going  onto  the 
tracks  without  regarding  them. 

The  accident  to  the  plalntift-appellant 
which  ia  the  subject  of  this  suit  was  first 
made  a  cause  for  action  in  the  District  Court 
of  the  United  States  for  the  District  of  New 
Jersey,  where,  after  trial,  the  plaintilT  had 
Judgment,  which  was  reversed  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  In  the  case  on  appeal,  D.,  L.  &  W. 
B.  Co.  v.  James,  241  Fed.  344,  154  a  a  A. 
224,  the  court  said: 

"Some  '400  feet  east  of  the  crossing,  Miss 
James  had  entered  on  the  railroad's  right  of 
way  and  walked  westwardly  alongside  of  the 
track.  In  so  walking  along  the  trade,  she  was, 
by  the  New  Jersey  statute  quoted  in  the  margin 
(Gomp.  Stat  p.  4245,  (  55),  a  trespasser.  But 
while  this  was  her  then  status,  it  is  clear  that 
when  she  left  the  side  path  and  entered  on  the 
street  crossing  and  attempted  to  cross,  she  cea»- 
ed  to  be  a  trespasser.  Nevertheless,  the  fact  of 
her  prior  trespass  is  not  to  bei  overlooked,  for 
by  such  precedent  trespass  she  was  enabled  to 
reach  the  crossing  inside  the  gates,  wliicb  she 
would  "have  had  to  pass  had  she  come  up  by  a 
proper  approach  on  Oreenwood  avenue.  It  fol- 
lows theref<»«  that  by  her  violation  of  the  stat- 
ute of  New  Jersey  she  brought  hersdf  into  a 
position  where  she  had  deprived  bersdf  of  the 
protection  which  another  statute  of  New  Jersey, 
also  quoted  In  the  margin  (Gomp.  Stat  p.  4238, 
I  36b),  was  designed  to  give  to  those  traveling 
on  Oreenwood  avenue  as  they  approached  sn^ 
crossing.  Indeed,  It  is  evident  Uiat  it  was  the 
plaintiS's  own  trespass,  and  not  the  alleged  non- 
closure of  the  gates,  that  brought  her  inside  the 
gate  line." 

Quotation  la  made  from  this  opinion  to 
show  that  the  United  States  Circuit  Court  of 
Appeals,  with  reference  to  this  very  accident 
and  upon  what  must  have  been  substantially 
the  same  state  of  fbcts  in  evidence  as  appears 
from  observations  in  the  oi^nion,  also  held 
that  the  plaintiff  was  not  entitled  to  the 
bMieflt  of  the  New  Jersey  statute,  and  we 
may  say  statutes  ft>r  the  protectioD  of  per- 
sons crossing  over  Iiighways  over  railroads, 
because  of  her  getting  onto  the  right  of  way 
not  over  the  hi^way  but  as  a  trespasser. 
In  the  first  place  at  least,  by  going  onto  the 
railroad's  right  of  way  and  foUoiwing  It 
down  to  the  crossing.  And  we  agree  with 
that  court  that  even  if  she  were  not  a  tres- 
passer because  upon'  the  highway  crossing  at 
lite  time  the  accident  occurred,  ^tiU,  aa  her 


precedent  trespass  enabled  her  to  reach  the 
crossing  Inside  the  gates,  it  is  not  to  be  over- 
looked. As  to  whether  when  she  reached  the 
crossing  she  ceased  to  be  a  trespasser,  we 
find  It  unnecessary  to  decide.    . 

The  rationale  of  this  subject  can  perhaps 
be  best  expressed  In  the  language  of  the 
Supreme  Court  of  Pennsylvania  in  the  Mat- 
thews Case: 

"niese  safeguards  (railroad  crossing  gates) 
are  to  keep  people  from  going  on  the  crossing 
on  the  approach  of  trains,  not  to  warn  them  to 
get  off." 

It  Is  true  that  this  court  held,  in  Brown  ▼. 
Erie  U.  Co.,  87  N.  J.  Law,  48T,  91  AtL  1023, 
Ann.  Cas.  19nC,  490,  that  both  of  these  stat- 
utes of  1909  (chapters  35  and  96)  applied  to 
every  railroad  crossing  in  the  state  which  is 
protected  by  safety  gates,  but  there  is  noth- 
ing in  the  Brown  Case  wlilch  makes  for  the 
contentions  of  the  plaintiff-appellant  in  the 
case  at  bar.  In  the  Brown  Case  the  decedent 
approached  and  passed  onto  the  railroad 
right  of  way  on  the  highway  where  safety 
gates  were  installed,  whidi  were  up  at  the 
time,  and  he  was  killed.  While  it  is  not 
stated  In  terme  in  the  opinlcm  that  he  ai>- 
proached  the  right  of  way  and  walked  onto 
the  tracks  from  outside  of  them,  such  ap- 
pears to  be  the  fact  by  the  clearest  inference 
from  all  that  was  said  therein ;  and  there  is 
nothing  whatever  in  that  case  to  suggest  that 
the  deceased  gained  access  to  the  tracks  in 
any  irregular  manner.  An  examinatioa  of 
the  paper  book  in  that  case,  whldi  was  be- 
fore the  Judges  and  which  Is  preserved  in 
the  state  library,  will  show  the  fact  to  be 
that  deceased  approadied  and  went  onto  the 
railroad  right  of  way  over  and  along  the 
highway  at  the  point  where  it  Jc^ed  and 
crossed  over  the  railroad  tracks. 

[4]  Counsel  for  the  plaintiff-appellant  as- 
serts in  addition  that  the  grade  crossing  act 
of  1910,  chapter  278,  Oomp.  Stat  p.  4238,  { 
80c,  applies,  and  argues  that  under  it  a  trial 
Judge  must  iu  the  first  instance,  submit  the 
question  of  contributory  negligence  to  the 
Jury.  But  that  that  statute  has  no  applica- 
tion, to  the  case  at  bar  Is  apparent  from  its 
titles  which  is,  "An  act  concerning  the  liabil- 
ity of  railroads  for  injury  to  persons  or 
property  caused  by  running  cars  across  pid>- 
11c  streets  and  highways  at  which  crossings 
no  safety  gates,  bell  or  other  device  to  give 
warning  to  the  traveling  public,  have  been 
installed."  This  title  very  clearly  expresses 
the  object  of  the  enactment  (Welbel  v.  W.  J. 
&  S.  E.  Co.,  87  N.  J.  Law,  573,  94  AtL  951), 
and,  as  safety  gates  were  Installed  and  ex- 
isted at  the  crossing  where  the  accident  hap- 
pened at  the  time  of  its  occurrence,  this  stat- 
ute, by  its  very  terms,  exdudes  its  applicabil- 
ity to  the  case  at  bar. 

As  none  of  these  grade  crossing  acta  ot 
1909  and  1910  apply,  the  plalntlff-appellanft 
right  to  recover  must  be  tested  by  the  com- 
mon-law rule  of  contributory  n^iUgenca 
That  role  was  thus  stated  by  Depue,  J., 
speaking  for  ttie  Court  of  Srrora  and  Ap- 
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peals,  In  N.  J.  Etzpress  Oo.  t.  mdiolfl,  S3  N. 
J.  Law,  434.  489  (97  Am.  Dec;  T2^: 

"To  conclade  him  (plaintiff)  from  maintaining 
hia  action,  hia  conduct  must  liave  been  net;Ug«nt, 
and  hia  negligence  moat  have  contributed  to  the 
injary  in  anch  a  way  that,  if  he  had  not  been 
negligent,  he  would  have  receiTed  no  injntr 
from  the  negligence  of  the  defendant" 

IS]  The  faets  coDoernlsg  tbe  accident  from 
the  plaintUCs  own  lips  upon  tbe  witness 
stand  were  as  follows: 

"Q.  Just  describe  what  yon  did.  A.  I  went 
through  the  lot  at  Eaton  Place  onto'  a  path  that 
runs  paralld  with  the  tracks,  and  I  walked  up 
the  track— op  the  path— alongside  of  the  tracks. 
Q.  And  where  were  yon  going?  A.  To  Qrove 
Street  Station.  *  *  *  Q.  What  waa  your  in- 
tention in  going  in  that  direction?  Where  were 
yon  going  to?  A.  New  York.  Q.  -To  take  a 
train?  A.  Yea.  Q.  When  yon  saw  this  train 
coming  into  the  Grove  Street  Station,  where 
were  you?  I  mean  the  train  going  to  New 
York.  Where  were  you  with  reference  to  the 
crossing?  A.  I  waa  walking  up  towards  it. 
•  •  •  Q.  Then  what  did  you  do  with  refer- 
ence to  the  crossing?  A.  I  wanted  to  get-^I 
thought  that  was  my  train  and  tried  to  get  it. 
Q.  Well,  did  you  get  on  the  crossing?  A.  I 
walked  up  on  the  crossing,  and  when  I —  Q. 
And  when  you  got  on  the  crossing,  how  did  you 
get  on  the  crossing ;  I  mean,  did  yon  walk  on 
ue  cobblestones  or  go  in  between  the  rails,  or 
how  did  you  get  on  the  crosaing?  A.  I  went 
Tight  in  between  the  rail — between  the  rate  and 
the  track.  Q.  lie  first  rail?  A.  Yea.  Q.  What 
is  there  between  the  gate  and  the  first  rail?  A 
A  path.  Q.  Aren't  the  cobblestones  there  be- 
tween the  gate  and  the  firat  rail?  (No  answer.) 
Q.  Well,  you  walked  mi— if  you  do  not  know — 
you  walked  on  between  tbe  gate  and  the  first  rail, 
and  did  you  keep  on  going  west?  A.  Yes,  sir. 
Q.  Bow  far  west  did  yon  go  before  yon  started 
to  cross  the  crossing?  A.  Well,  as  I  remember, 
I  was  standing  there  near  the  center  of  it  when 
I  saw  the  tt^the  east-boond  train  pass.  Q. 
And  did  yon  hear  any  bell  or  whistle  from  the 
weat-boond  train?  A.  No.  Q,  Then  whst  was 
the  next  thing  yon  knew?  A.  Well,  the  east- 
bound  train  passed  by  me,  and  then  that  ia  all 
I  know.  Q.  Yon  do  not  remember  the  west- 
bonnd  train  hitting  yon  at  all?  A.  Noi  Q. 
Where  were  yon  when  yon  came  to?  A.  In  the 
Orange  Memorial  Hospital." 

It  Is  apparent  from  this  statement  of  the 
plalntifF  that  what  she  did  was  this:  Being 
on  the  crossing  and  near  to  a  passing  train, 
there  being,  however,  a  track  between  her 
and  the  i>asslng  train,  on  which  near  track 
a  train  was  approadilng  her,  which  she  must 
have  seen  had  She  looked,  she  waited  for  the 
passing  ot  the  train  on  the  farther  track, 
intending  to  cross  orer  both  tracks,  when, 
just  after  the  passing  train  got  by  her,  she 
was  stmcb  by  the  approacblng  train  on  the 
near  track.  She  aK>ean  not  to  have  looked 
along  the  near  trade  in  the  direction  from 
which  the  train  thereon  was  a]K>roachlng, 
as  pradenoe  for  her  own  safety  required  her 
to  do,  for  had  die  done  so  She  might  have 
drawn  back  and  avoided  the  aoddent  whldh 
resulted  from  her  carelessness.  If  that 
whlGb  she  did  waa  not  negligence  contribut- 
ing to  her  injury  in  sacb  a  way  that  had  she 
not  been  so  negligent  she  would  have  received 
no  injury  no  matter  how  nisgUg«it  the  de- 
fendants, or  any  of  them,  were^  it  is  hard  to 
conceive  of  a  case  of  that  sort    It  appears 


that  idle  was  utterly  reckless  and  took  no 
precaution  whatever  for  bes:  own  safety. 

[I]  It  is  plain  that -upon  the  undisputed 
facts  tiie  plalntUF'-appeUant  was  gollty  of 
contributory  negligence  as  a  matter  of  law; 
and  this  required  the  trial  Judge  to  direct  a 
verdict  for  the  defendants-respondents,  as 
he  did,  if  not  to  nonsuit  the  plaintiff  when 
her  case  was  rested,  which  he  refused. 

3  and  4.  As  none  of  the  three  grade  cross- 
ing acts  apply,  it  is  unneeeesary  to  consider 
and  dedde  whether  the  plaintiff  was  a  tres- 
passer on  Oie  railroad  at  tbe  time  she  was 
injured,  or  whether  tbe  engineer  or  the  gate- 
man  was  negligent,  for,  as  matter  of  law,  as 
already  shown,  her  own  contributory  negll- 
genee  bars  her  from  any  right  of  recovery. 

The  Judgment  under  review  must  be  af- 
firmed. 

(8>  N.  3.  Bo.  8) 
BARTMJY  V.  LINDABUBY.     (No.  42/18T.) 

(C!ourt  of  (Thancery  of  New  Jetstgr. 
June  13,  191&) 

1.  CoKPOSAXioNS  «B9l2l(l)  —  Statkmbkt  am 
10  Stock  Ibbuzd  fob  Pbofxktt. 

In  suit  for  specific  performance  ot  con- 
tract to  buy  corporate  stock,  it  was  not  a  de- 
fense that  the  statement  in  writing  called  for 
by  snpidement  to  the  Corporations  Act  (Act 
VA.  19,  1913  [P.  L.  p.  29])  was  not  filed  when 
the  stock  was  issued,  at  least  where  such  state- 
ment was  filed  afte*  salt  was  brooght. 

2.  Spbodio  Pebfobuamob   «s>16— Haboship 

TO  DmNDAHT. 

Because  of  hardahip  to  defendant,  specific 
performance  of  a  contract  to  buy  stock  was  not 
granted  against  buyer,  a  farmer,  who,  being  un- 
familiar with  business  methods,  had  waited  UBr 
til  after  making  contract  before  applying  for  a 
loan  aa  the  stock  to  enable  him  to  make  cash 
payment,  and  had  been  unable  to  secure  it; 
part  of  the  consideration  being  the  buyer's 
farm,  his  only  means  of  livelihood  and  stock  hav- 
ing greatly  depreciated  in  value  nnce  the  date 
of  the  contract. 
S.  SPEomo  Pertobxanob   «e925— Riqht  to 

RXUEDT. 

Courts  <rf  equity  will  often  refuse  to  en- 
force specific  performance  of  an  agreement  that 
they  would  not,  on  the  evidence,  set  aside. 

Suit  by  William  A.  Bartley  against  J.  Wil- 
son Llndabury.     Decree  for  defendant. 

Spmer  King,  of  Morrlstown,  for  complain- 
ant. Nathaniel  O.  Ttnns  and  Charles  A. 
Bathbnn,  both  of  Morrlstown,  for  defendant. 

STQVBNS,  V.  a  The  bill  is  ffled  to  en- 
force the  specific  performance  of  the  fol- 
lowing agreement: 

"This  agreement  made  and  entered  into  this 
19th  day  of  January,  1916k  between  Wm.  A. 
Bartley  of  Bartley,  N.  J.,  jmrty  of  the  first 

nand  3.  Wilson  Lindabuiy  of  Mt.  Olive^ 
.,  party  of  the  second  part 
"Party  of  the  first  part  agrees  to  sell  to  party 
of  the  second  part  $9,900.00  of  the  stock  held 
by  him  In  the  corporation  of  Wm.  Bartley  & 
Sons,  in  consideration  of  whldi  the  party  of 
the  second  part  does  herdi>y  pm'  mto  tne  par^ 
of  the  first  part  the  sum  of  $5.00  as  a  binder  to 
this  agreement,  the  receipt  of  whidi  amount 
the  party  of  the  first  part  hereby  ac^owledges. 
The  balance  to  be  pud  as  follows:    |1,000.00 


«s>Far  other  caMS  m«  uuna  toplo  and  KBT-NUMBBB  ta  all  Ker-Nombertd  Dlgwta  and  IndtSM 
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on  or  before  January  24,  1916,  and  the  remain- 
ln(  $4,900.00  of  the  cash  payment  to  be  paid 
on  or  before  April  1,  1916.  The  remaining 
$4,000.00  to  be  paid  t^  the  transfer  of  a  guar- 
anteed deed  for  the  farm  owned  and  occupied 
by  the  part;  of  the  second  part,  consisting  of 
115  acres  and  buildings  situated  thereon,  located 
in  the  townshh)  of  lit  Olive,  county  of  Morris, 
state  of  New  Jersey,  said  deed  to  be  transferred 
cm  or  before  April  1,  1916. 

"It  Is  further  mutually  understood  and  agreed 
that  in  the  event  that  the  farm  is  sold  for  more 
than  $4,000.00  the  partr  of  the  second  part  is 
to  receive  one-half  of  the  increased  price  over 
and  above  the  commission  paid  for  selling. 

"In  witness  whereof  the  parties  hereto  have 
this  day  and  year  set  their  hands  and  seals  first 
aboye  written.  Wm.  A.  Bartley. 

"J.  Wilson  lindabury. 
"Witness:  Mrs.  Jennie  L.  Lindabnry. 
"Witness:  Mrs.   Jennie   Ia   Lindabnry ." 

The  complainant  was,  at  the  time  the 
agreement  was  made,  a  stockholder  of  Wm. 
Bartley  &  Sons,  a  corporation  doing  business 
In  the  village  of  Bartley,  whose  capital  stock 
was  $24,000.  Of  this,  complainant  owned 
101  shares.  The  defendant  was  a  farmer. 
His  family  lived  opposite  the  factory,  and 
his  farm  was  In  MIt  Olive,  two  miles  distant 

The  complainant  had  had  some  difference 
with  the  other  factory  owners,  and  wanted 
to  sell  his  stock.  A  week  or  ten  days  before 
the  agreement  was  executed,  he  went  to  Mt 
Olive  and  asked  defendant  to  buy  It.  He 
q;)oke  of  the  company's  condition,  and  sug* 
gested  that  he  (defendant)  talk  with  the  com- 
pany's officers,  which  he  did.  The  agreement 
was  drawn  by  complainant  himself,  and  was 
executed  in  defendant's  bouse  in  the  presence 
of  his  wife.  After  signing,  the  defendant 
sought  to  borrow  money  on  the  stock  to 
enable  him  to  pay  the  $5,000,  which  the 
agreement  called  for.  He  could  not  get  it, 
and  within  24  hours  notified  complainant 
over  the  telephone  that  the  agreement  was 
off.  In  May  following,  the  machine  shop  was 
partially  destroyed  by  fire,  and,  the  Insurance 
being  inadequate,  there  was  a  net  loss  esti- 
mated at  from  $8,000  to  $10,000.  At  the 
time  the  agreement  was  made  the  stock 
seems  to  have  beoi  worth  about  par. 

[11  There  Is  no  merit  in  the  defendant's 
contentioD  that  Om  agreement  was  nothing 
hot  an  option.  One  has  only  to  read  it  to 
see  that  it  was.  In  form  at  least,  a  contract 
binding  on  both  sides.  And  there  is  no  proof 
of  fraudulent  representation.  Furthermore 
the  defendant's  contention  that  he  is  not 
bound  by  the  contract  for  the  reason  that  the 
statement  in  writing,  called  for  by  the  sup- 
plement to  the  Corporations  Act  (P.  L.  1913, 
p.  28),  was  not  filed  at  the  time  the  stock 
was  issued  is  untenable.  The  act  does  not 
say  when  the  directors  are  to  file  the  state- 
ment which  It  prescribes.  While  its  lan- 
guage is  a  little  ambiguous,  it  is  apparent 
that  what  is  called  for  is  a  statement  of  the 
completed  transaction.  Tiie  company,  tf  it 
purdiase  property,  must  pay  "what  the  same 
Is  reasonably  worth  In  money,  at  a  fair, 
bona  fide  valuation,"  and  may  "Issue  therefor 


sto<&  to  the  amount  of  tbe  Talue  thereof,  in 
payment"  After  this  is  done  the  directors 
are  to  make  and  file  a  true  statement  of  the 
transaction.  This  was  done  in  the  present 
case,  but  not  until  after  suit  brout^t  Wheth- 
er or  not  it  should  have  been  done  before, 
I  find  nothing  in  tbe  terms  of  the  act  which 
would  invalidate  comi^ainanfs  stodc  land 
make  it  immarketable. 

[2]  I  come  now  to  the  only  defense  which 
seems  to  me  to  possess  any  merit,  and  that 
Is  that  the  court  ought  not  to  enforce  the 
equitable  remedy  of  spedflc  performance  be- 
cause it  would  be  harsh  and  oppressive^ 
With  considerable  hesitation,  I  have  adopted 
this  view.  In  lila  work  on  Equity  Jurispru- 
dence, vol.  8,  p.  449,  Pomeroy  says: 

"Oppression  or  hardship  may  result  from  un- 
conscionable provisions  of  the  contract  itself,  or 
it  may  result  from  the  situation  of  the  parties, 
unconnected  with  the  terms  of  the  contract  or 
with  the  circumstance  of  its  negotiation  and  ex- 
ecution; that  is  from  external  facts  or  events 
or  circumstances  which  control  or  ailect  the 
situation  of  the  defendant" 

To  the  same  effect,  Is  Ckrane  t.  De  Camp, 
21  N.  J.  Eq.  414. 

looking  first  at  the  external  dicumstances, 
it  appears  that  defendant,  a  farmer,  was  un- 
familiar with  business  methods.  Had  he 
been  otherwise,  he  would  have  applied  for 
a  loan  hefore  signing  the  contract  It  also 
ai^ears  that  the  fire  loss  must  have  consider- 
ably diminished  the  value  of  the  sto<^ 
While  a  vendee  ordinarily  takes  the  risk  of 
depredation,  it  is  still  true  that  the  defend- 
ant Is  here  placed  in  a  position  at  peculiar 
hardship.  He  agreed  to  give  for  the  stock, 
not  only  $5,900  in  cash,  but  also  his  farm,  his 
only  means  of  livrilhood.  "Die  result  of  de- 
creeing performance  would  probably  be  this: 
He  would  lose  his  fann,  and  would  be  decreed 
to  pay  $5,900  in  money.  Palling  to  i>ay,  the 
stock  decreed  to  be  transferred  would  be  sub- 
ject to  levy  and  sale.  In  Its  depreciated  con- 
dition It  Is  more  than  likely  that  there  would 
be  but  little  demand  for  it,  and  that,  Uddors 
falling,  complainant  would  buy  it  in  and  so 
become  the  owner  of  .both  farm  and  stock. 

Looking  at  the  agreement  itself,  it  Is  not  en- 
tirely clear  what  is  meant  by  the  sttpulatlon. 
"party  of  the  first  part  agrees  to  sell  to  party 
of  the  second  part  $9,900  of  the  stock  held  by 
him  in  the  corporation."  Does  it  call  for 
stock  whose  par  value  is  $9,900,  or  does  It 
call  for  as  many  shares  as  would,  taken  at 
their  market  value,  make  up  that  amount? 
The  agreement  calls  for  a  "guaranteed"  deed. 
Does  it  mean  a  deed  containing  covenants  at 
seisin,  quiet  enjoyment  and  warranty,  or  does 
It  mean  a  deed  for  land,  title  to  which  is 
guaranteed  by  a  title  or  trust  company? 
Complainant's  bill  prays  for  a  warranty 
deed.  These  obscurities  mi^t  not  of  them- 
selves  prevent  e{>eciflc  performance,  but  there 
is  another  provision  which  seems  to  me  to  be 
oppressive^  particularly  in  view  of  what  has 
happened.    That  provision  la  "that  in  tbe 
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event  that  the  farm  la  sold  for  more  than  f 4,- 
000,  the  party  of  Hxe  second  part  (defendant) 
is  to  receive  one-half  of  the  Increased  price 
over  and  above  the  commission  paid  for  sell- 
ing." The  agreement  dra'n'n  by  con^lalnant 
himself,  does  not  compel  him  to  sell.  He  may 
retain  indefinitely.  The  undisputed  evidence 
is  that  the  farm  is  worth  $7,000.  For  this 
and  the  cash  payment  of  $5,900,  the  defend- 
ant Is  to  receive  stock,  whose  market  value 
did  not  exceed,  and  may  not  have  equaled 
$9,900  at  the  time  of  the  maMng  of  the  agree- 
ment, and  which  is  now,  unquestionably, 
worth  lees.  The  clause  in  question  was  not 
the  subject  of  discussion,  and  is  plainly  one- 
sided. 

[3]  The  law  is  well  settled  that  courts  of 
equity  will  often  refuse  to  enforce  the  spedflc 
performance  of  an  agreement  that  they  would 
not,  on  the  evidence,  set  aside.  Woollam  v. 
Heam,  Leading  Cases  in  Bq.  vol.  2,  p.  695 
(3  Amer.  Ed.);  Stouteabnrgh  v.  Tompkins,  9  N. 
J.  Eq.  332;  Bowker  v.  Cunningham,  78  N.  J. 
Eq.  468,  79  Atl.  608.  There  Is  no  rule  more 
clearly  established,  says  Chaucdlor  Zabriskie 
in  Crane  v.  De  Camp,  21  N.  J.  Bq.  418,  than 
"that  upcm  an  application  for  a  spedflc  per- 
formance of  a  contrail  the  court  must  be  sat- 
isfied that  the  claim  is  fair,  reasonable,  and 
Just,  and  the  contract  equal  in  all  its  parts. 
If  these  points  are  not  established  by  com- 
plainant, he  will  be  left  to  hla  remedy  at  law." 

It  seems  to  me  that  as  a  matter  of  judicial 
discretion,  looking  at  aU  the  circumstances, 
to  decree  spedflc  performance  would  be  harsh 
and  oppressive  within  the  meaning  of  the  cas- 
es, and  that  the  equities  of  the  case  would 
be  better  subserved  by  leaving  the  parties  to 
their  legral  remedy  of  damages. 


(tt  N.  J.  Law,  832) 

WEST  SHORE  R.  CO.  v.  STATE  BOARD  OF 
TAXES  AND  ASSE2SiSMENT  et  aL 

(Supreme  Court  of  New  Jersey.    June  17, 1918.) 

1.  Highways  <8=»126  —  Tax— Peopkbtt  liiA- 
BrB— Railboadb.  ,„   , 

In  view  of  Act  March  28,  1917  (P.  I*  P. 
786),  the  state  board,  upon  receiving  its  total 
of  local  monicipal  aggregates  for  the  purpose 
of  computing  the  average  rate  of  taxation,  un- 
der 4  Oomp.  St.  1910,  p.  5280,  to  determine 
tax  upon  first  and  fourth  class  railroad  proper- 
ties, cannot  ignore  the  addltiohal  one  mill  added 
to  the  local  I«^  by  Road  Tax  Act  March  13, 
1917  (P.  I*  p.  41),  notwithstanding  the  provi- 
sion of  tiie  Riolroad  and  Canal  Act  that  the  tax 
imposed  shall  be  in  lieu  of  all  other  taxation  up- 
on the  property  within  the  act. 

2.  SXATUTM  «=»226  —  OONBTBTIOTION  —  ONK 

SiTBJBCT- Matter. 
lYliere  divers   laws   are  made   relating   to 
one  subject-matter,  the  whole  must  be  consider- 
ed  as   constituting  one   system,   and  mutually 
connected  one  with  another. 
8.  SXATnTKS  ®=3212  —  OOKSTBUCTnOlI  —  Pbb- 

SUKPnoNS. 
The  Legislature,  in  passing  a  law,  is  pre- 
sumed to  be  oonsdoas  of  the  legal  effect  and 
operation  of  existing  laws. 


4.  STATUTES  ®=3l90— AMBiaurrr. 

In  case  of  doubt  or  ambiguity,  sncfa  a  con- 
struction should  be  adopted  as  will  make  all  the 
provisions  of  the  statute  consistent  with  each 
other  and  with  the  pre-existing  body  of  the  law. 
6.  CoioTEBCK   9=>73  —  Taxation  —  UAiuiOAD 

OOICPAKIES. 

Pullman  equipment,  used  by  a  railroad  en- 
tirely in  interstate  traffic,  is  not  taxable  in  the 
state. 

Certiorari  to  State  Board  of  Taxes  and 

Assessment 

Certiorari  by  the  West  Shore  Railroad 
Company,  by  the  United. New  Jersey  Rail- 
road tc  Canal  Company,  by  the  Central  Rail- 
road Company  of  New  Jersey  and  the  Hud- 
son &  Manhattan  Railroad  Company,  by  the 
Raritan  River  Railroad  Company,  by  the 
Lehigh  Valley  Railroad  Company  and  oth- 
ers, by  the  Erie  Railroad  Company,  and  by 
the  Long  Dock  Company  to  review  proceed- 
ings of  State  Board  of  Taxes  and  Assess- 
ment and  others.  Tax  in  part  set  aside, 
and  in  other  respects  affirmed. 

Argued  November  term,  1917,  t>efore 
SWAYZB,  TRHNCHARD,  and  MINTORN, 
JJ. 

Collins  &  Oorbin,  Robert  J.  Bata,  George 
Holmes,  Edwards  &  Smith,  and  Albert  C. 
Wall,  all  of  Jersey  City,  for  prosecutors. 
John  W.  Wescott,  Atty.  Gen.,  of  Camden, 
and  Herbert  Boggs,  of  Newark,  for  defend- 
ants. 

MINTURN,  J.  [1]  The  writs  of  certiorari 
In  these  cases  were  allowed  for  the  purpose 
of  bringing  up  the  records  of  the  state  t>oard 
of  taxes  and  assessment  in  the  cases  of  the 
Brie  Railroad  Company  and  six  kindred  com- 
panies, and  involve  the  question  whether 
under  the  General  Railroad  Act  (4  Comp.  St. 
1910,  p.  5260  et  seq.)  first  and  fonrOi  class 
railroad  properties  are  affected  by  the  pro- 
visions of  chapter  16  of  the  Laws  of  1917. 
commonly  known  as  the  Road  Tax  Act  In 
so  far  as  that  act  imposes  a  state  tax  of  one 
mfll  on  the  dollar  for  state  purposes,  for  the 
year  1917,  upon  those  classes  of  property. 
The  act  in  question  provides  for  the  levying 
and  collecting  in  all  the  munldpalltles  of 
the  state  of  a  tax  of  one  mill  on  the  dollar  of 
all  real  and  personal  property,  which,  whoi 
collected  in  due  course,  shall  be  paid  to  the 
state  treasurer,  to  be  placed  by  him  in  the 
state  road  fund.  Hbe  insistence  of  the 
various  iirosecutors  is  that,  in  so  far  as  this 
return  by  the  munldpalltles  to  the  state 
treasurer  Involves  an  increasing  of  the  state 
tax  Imposed  upon  them,  it  is  illegal  and  void. 

This  contention  is  based  upon  the  various 
railroad  enactments,  which  under  the  set- 
tled policy  of  the  state  have  resulted  in  seg- 
regating certain  classes  of  railroad  prop- 
erty from  the  general  ratables  of  the  state, 
and  subjecting  them  to  a  state  tax  in  lleo 
of  the  local  tax  imposed  by  the  various  tax- 
ing districts  in  which  sudi  properties  are 
located.     State  Board  v.  Central  R.  R.  Ca, 
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48  N.  X  law,  146,  4  Afl.  678.  The  effect  of 
these  auLCtments  was  to  segregate,  for  tax- 
ing purposes  by  the  state,  what  are  known 
as  first  and  fourth  Class  railroad  proper- 
ties, the  tax  upon  which  under  the  provi- 
sions of  the  supplement  of  1906,  to  the  Gen- 
eral Railroad  Tax  Act  (G.  S.  p.  6280)  shaU 
be  computed  by  the  state  board  of  taxes  and 
assessment  at  the  "average  rate  of  taxation." 
The  third  section  of  the  act  defines  the  man- 
ner in  which  such  average  rate  shall  be 
struck,  viz;: 

"The  average  rata  of  taxation  Aall  be  oomt- 
puted  and  determined  by  the  said  board  by  di- 
viding the  aggregate  taxes  by  the  aggregate 
value  of  the  general  property  in  the  state,  which 
■aid  rate,  so  arrived  at  and  determined,  shall 
be  entered  upon  the  records  of  the  board,  and 
•ball  constitute  the  average  rate  of  taxation  for 
the  year."    P.  L.  1006,  p.  122. 

The  Ballroad  and  Oanal  Act  (4  CkMup.  St. 
1910,  p.  5260,  {  445)  provides  that  the  tax 
so  Imposed  shall  be  in  lieu  of  all  other  taxa- 
tion upon  the  property  within  Its  provisionB. 
In  this  situation  the  Legislature  iwssed  what 
is  known  as  the  Road  Tax  Act  (chapter  16, 
Laws  of  1917),  which  imposes  a  tax  of  "one 
mill  on  each  dollar  of  the  value  of  all  the 
real  and  personal  pro];>erty"  in  every  munic- 
ipality, "to  be  assessed,  levied  and  collected 
In  the  same  manner  and  at  the  same  time  as 
other  taxes  upon  real  and  personal  property 
are  now  assessed,  levied  and  collected."  This 
tax,  yrbea.  collected,  hj  to  be  eventually  paid 
to  the  state  treasurer,  who  Is  directed  to 
place  the  same  in  the  state  road  fund. 

The  Insistence  of  the  prosecutor  In  effect 
Is  that,  while  this  additional  tax  Is  to  be 
collected  from  all  the  taxable  real  and  per- 
sonal property  in  the  state,  It  cannot  legal- 
ly be  exacted  from  them  because  of  the  par- 
ticular status  they  occupy  under  the  legis- 
lation, peculiarly  affecting  them,  and  to 
which  we  have  adverted.  The  oontentlom 
thus  made  is  not  without  some  color  of  sup- 
port, in  view  of  the  adjudication  of  this  court 
In  Olllen  v.  E>ssex  County  Board  of  Taxation 
(Johnson  v.  City  of  Passaic  and  Borden  v. 
Jersey  City)  102  Aa  67&  The  effect  of  these 
decisions,  however,  was  simply  to  determine 
that  the  act  of  1917  does  not  ex  pre^rio  vi- 
gore  Impliedly  or  expressly  comprehend  a 
tax  upon  first  and  fourth  class  railroad  prop- 
erty. That  determination,  however,  does  not 
reach  the  inquiry  contained  In  the  present 
Issue,  which  Is  whether,  when  the  state  board 
has  received  its  total  of  local  municipal  ag- 
gregates for  the  purpose  of  commuting  the 
state  tax  rate,  it  can  ignore  the  additional 
one  mill  added  to  the  local  levy,  and  make  up 
the  state  tax  rate,  minus  that  added  factor ; 
or,  reduced  to  the  concrete  legal  inquiry  pre- 
sented here,  did  the  Legislature  by  the  act  of 
1917  evince  an  Intent  to  impose  the  additional 
one  mill  of  taxation  uxx>n  the  segregated  rail- 
road property  retained  by  the  state  for  the 
purposes  of  taxation,  as  well  as  upon  the 
general  ratables  of  the  state  assessed  lo- 
cally? Obviously  a  negative  answer  to  this 
Inquiry  would  result  In  attributing  to  the 


legislative  body  an  Intent  to  Impose  what 
must  be  conceded  to  be  a  state  tax  for  • 
state  purpose,  by  a  process  of  eUmination 
which  would  in  its  application  produce  nei- 
ther uniformity  nor  equality,  and  thus  run 
counter  to  the  constitutional  Inhibition. 

[2]  The  Inquiry,  therefore,  obviously  re- 
solves itself  into  one  of  legislative  Intent; 
and  to  define  the  legislative  purpose  we  must 
consider,  not  only  the  act  sub  judlce,  lmpos> 
lug  the  tax,  but  all  kindred  legislation;  for 
the  rule  of  construction  is  fundamental  that, 
when  divers  laws  are  made  relating  to  one 
subject-matter,  the  whole  must  be  considered 
as  constituting  one  system,  and  mutually 
connected  one  with  another.  N.  J.  Insur- 
ance CJo.  V.  He^er,  37  N.  J.  Iaw,  804.  The 
act  of  1006  (chapter  82),  which  is  the  sup- 
plement to  the  act  for  the  taxation  of  rail- 
road and  canal  property,  leaves  the  state 
board  no  discretion  In  establiahing  the  average 
rate  of  taxation  for  the  state  ratables,  so 
far  as  the  local  returns  from  the  various  tax- 
ing districts  are  concerned.  The  state  board 
Is  required  by  the  provisions  of  that  act  to 
accept  them  at  their  face  value,  and  make 
the  state  computation  of  the  average  rate 
upon  the  basis  of  the  figures  so  returned. 
The  act  of  1917  Is  mandatory.  In  terms,  and 
requires  the  addition  of  the  road  tax  to  the 
local  rate,  thus  necessarily  Increasing  tlie 
average  rate  of  taxation  when  the  local  re- 
turns are  made  the  baste  of  the  computation 
of  the  state  board,  In  accordance  with  the 
requirements  of  the  supplement  of  1906. 
That  such  must  have  been  the  legislative 
purpose  Is  manifest,  unless  we  are  prq;>ared 
to  attribute  to  the  lawmaking  body  an  In- 
tent to  effectuate,  by  an  Inequality  of  taxa- 
tion, the  raising  of  revenue  for  a  gaieral 
state  purpose,  or  an  absmce  of  consideration 
for  the  modus  operandi  of  exteting  laws  up- 
on the  same  general  suhject 

[3]  It  la  rather  to  be  presumed  that  the 
L^^ature,  consdons  of  the  legal  effect  and 
operation  of  existing  laws,  passed  the  act 
sub  Judice,  for  the  purpose  of  effectuating 
the  end  that  its  language  (taken  in  connec- 
tion with  legislation,  which  had  established 
a  familiar  and  well-understood  policy  of  deal- 
ing with  the  subject  of  taxation,  both  state 
and  municipal)  must  necessarily  effectuate, 
unless  the  present  equilibrium,  established 
as  a  state  policy  of  equaUty,  In  the  distribu- 
tion of  the  public  burdens  Is  to  be  seriously 
impaired  and  disturbed. 

[4]  consonant  with  this  view,  the  rule  of 
construction  has  been  held  to  be  that  the 
mind  of  the  Legislature  is  presumed  to  be 
consistent,  and,  in  case  of  a  doubtful  or  am- 
biguous expression  of  Its  will,  such  a  con- 
struction should  be  adopted  as  will  make  all 
the  provisions  of  the  statute  consistent  with 
each  other,  and  with  the  pre-existing  body  of 
the  law.  Shaw  ▼.  Macon,  21  Oa.  280 ;  Fouke 
V.  Fleming,  13  Md.  392;  Bla<^  Interpreta- 
tion of  Laws,  98.  If  a  doubt  as  to  the  leg- 
islative purpose  were  to  be  indulged  In  this 
regard.  It  Is  obviously  disi^pated  by  the  pro- 
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Tldons  of  chapter  230  of  tbe  liaws  of  1917, 
an  act  passed  at  the  same  seaeloo,  and  &i- 
titled: 

"An  a«t  to  appropriate  and  to  provide  for 
the  payment  of  a  portion  of  the  state  tax  levied 
and  assessed  opon  railroad  and  canal  property 
iat  this  state  to  the  state  road  fund,  to  be  used 
for  state  road  purposes." 

Uie  preamble  of  the  act  (darifles  the  leg- 
IsIatlTe  intent  expressed  in  the  earlier  act  by 
redtlng  the  legislatiTe  poipoM  In  levying 
the  tax  aa  follows: 

"Whereas,  the  tax  now  levied  and  assessed  up- 
on railroad  and  canal  property,  under  and  by 
virtne  of  the  provisionB  of  the  act  [of  1884  and 
1888]  and  of  the  supplements  and  amendments 
thereto,  will  be  increased  in  the  rate  of  one  mill 
on  the  dollar"  by  reason  of  the  passage  of  the 
act  sob  judice,  ''and  it  is  the  legislative  intent 
to  effect  snch  increase  of  taxation  upon  rail- 
road and  canal  property,  and  to  appropriate 
and  apply  such  increase  to  the  state  road  fond, 
for  state  road  purposes." 

And  the  act  accordingly  makes  the  appro- 
priation. The  imposition  of  the  road  tax  is 
superadded  to  the  local  bord^ens  by  practi- 
cally the  same  legislative  modus  operandi 
as  is  the  state  school  tax,  the  inclusion  of 
which  has  never  been  questioned,  as  a  legiti- 
mate factor  in  the  computation  of  the  aver- 
age rate  of  taxation  by  the  state  board. 
These  considerations  make  it  manifest  that 
the  action  of  the  state  board  In  Including  the 
additional  one  mUl  on  the  dollar,  as  return- 
ed by  the  local  assessors,  was  In  accordance 
with  the  letter  and  spirit  of  the  legislation 
providing  for  it,  and  that  the  proceedings  of 
tliat  board  In  that  regard  should  be  affirmed. 

[C]  The  action  of  the  board,  however.  In 
the  case  of  the  Brie  Railroad,  comprAended 
an  assessment  and  tax  on  the  tangible  per- 
sonal property  of  that  company,  whldi  in- 
cluded an  assessment  and  tax  on  certain 
Pullman  equipment,  which  it  Is  conceded  by 
tbe  Attorn^  Oeneral  has  no  sltns  in  this 
state  for  the  purposes  of  taxation,  being 
used  entirely  in  Interstate  trafflc  That  sitna- 
tion  manifestly  exempts  the  Pullman  equip- 
ment from  taxation  here.  Oentral  R.  B.  Co. 
et  aL  T.  State  Board,  49  N.  J.  Law,  1,  7  AtL 
806. 

The  tax  to  that  extent  will  be  set  aside, 
and  In  other  respects  affirmed. 


(tt  VL  M) 

Mcdonald  v.  mcnbil. 

(Siiptenie  Court  of  Vermont    Washington. 
May  16, 1918J 

1.  Teattd  «s>26— Pxbsohs  Liabus  iob  Sbp- 
bbsbntations. 

A  person,  inducing  another  by  false  repr»- 
sentations  as  to  land  to  buy  for  both  and  ex- 
tend him  credit  for  his  part  of  purchase  money, 
is  liable  for  the  fraud.  , 

2.  Fbauo  «=9S9(a— Measctb  or  Dakaobs. 

Hbe  measure  of  damages  for  fraudulent  rep- 
resentations as  to  land,  inducing  plaintiff  to 
buy  it  with  defendant;  is  the  difference  between 
the  value  of  plalntiirs  share  as  it  was  and  as 
it  would  be  if  it  was  as  represented. 


3.  FRAun  «=364(1)— QuxsTiON  fob  Jubt. 

Evidence  as  to  fraudulent  representations 
being  made,  indndng  purchase,  AeU  sufficient 
to  go  to  jury. 

4.  Tbiai.  €s>140(2)  —  QCTsnon  k>b  Jttbt  — 
CoNiucT  IN  Pabtt'b  Teshhont. 

Plaintiff's  testimony  is  not  neutralized  by 
it  being  somewhat  contradictory,  but  it  is  for 
the  iury  to  say  which  of  such  statements  they 
will  accept. 

5.  Fbaud  ^s»64— Actioh— Dbolabatioh— Im- 

TBNT— "FAIifflXT  AND  PbaUDUUBNTLT." 

T%e  words  "falsely  and  frai^ulently,"  ap- 
plied by  tha  dedaratioD  in  a  tort  action  to  de- 
fendant's representations,  inducing  plaintiff  to 
act  to  his  injnry,  necessarily  imply  deliberate  in- 
tent to  deceive,  so  express  averment  of  such 
intent -is  nnnecessary. 

[£d.  Not&— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  False; 
Fraudulent] 

&  New  Tbiai.  «=>e— SErriRa  Abide  Vebdiot 
— Discbbtign. 

Moti(»  to  set  aside  the  verdict  is  addressed 
to  die  court's  discretion. 

Bxceptions  from  Washington  Connty  Ooart ; 
Fred.  M.  Butler,  Judge. 

Action  on  the  case  by  D.  H.  McDonald 
against  Frederick  McNeil.  Plea  the  general 
issue.  Verdict  toe  plalntUC,  and  defendant 
excepted.    Affirmed. 

Argued  before  WATBON,  C.  J.,  and  HASh 
EI/TON,  POWBBiS,  TAYLOR,  and  MILES, 
JJ. 

John  W.  Gordon,  of  Barre,  for  plalntUt. 
F.  Ll  Laird,  of  Montpelier,  for  defendant 

POWERS,  J.  This  la  a  tort  actl<H>  for  false 
representations,  whereby  the  plaintiff  was  in- 
duced to  purchase  a  certain  piece  of  real 
estate.  l%ere  was  evidence  tending  to  show 
that  the  defendant  who  owned  a  piece  cl 
land  on  the  shore  of  Gold  Stream  Lake,  In 
Penobscot  county,  Me.,  by  falsely  and  fraud- 
ulently representing  to  the  plaintifT  that  a 
00-acre  lot  contiguous  to  the  one  above  men- 
tioned bad  growing  upon  it  800  large  hemlock 
trees,  103  large  pine  trees,  a  certain  large 
number  of  cords  of  bobbin  stock  white  birch, 
and  other  valuable  wood  and  timber,  and  that 
there  were  2S  valuable  cottage  lots  on  that 
part  of  the  lot  bordering  on  the  lake,  induced 
Uie  plaintifr  to  furnish  the  money  and  buy 
said  90-acre  lot  and  to  take  the  title  there- 
to to  said  parties  jointly,  and  to  give  the  de- 
fendant credit  for  his  half  of  the  investment; 
that  it  turned  out  that  the  number  of  pine 
and  hemlock  trees  was  grossly  overstated; 
that  the  quantity  of  wood  and  lumber  was 
greatly  exaggerated ;  that  the  shore  land  was 
too  wet  to  be  available  for  cottage  lots;  and 
that  the  value  of  the  land  bought  was  much 
less  than  represented.  The  trial  below  was 
by  jury,  and  the  verdict  was  for  the  plaintiff. 
By  special  verdicts,  the  jnry  found  that  the 
defendant  induced  the  plaintiff  to  furnish  the 
money  and  buy  the  land  by  false  statements 
and  representations,  knowingly  made  with  in- 
tent to  deceive,  tliat  the  plaintiff  relied  upon 
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tbem,  belleTlug  them  to  be  true;  that  the 
property  In  question  was  worth  $1,900 ;  and 
tbat  It  woald  have  been  worth  $800  more,  U 
It  had  been  as  represented. 

[1]  The  case,  then,  presents  the  record  fea- 
ture ot  one  held  toe  a  tort  bi^  whldx  he  him- 
self lost  as  mudi  as  the  other  party.  This 
feature  does  not  prevent  a  recovery.  Ordi- 
narily, the  parties  to  actions  of  this  character 
stand  in  the  relation  of  vendor  and  vendee, 
or  as  parties  to  an  exchange  of  property. 
But  such  rdations  are  not  essential  to  the 
right  of  recovery.  liability  grows  ont  of  the 
fact  that  the  plalntlfr  h&s  been  misled  to  his 
prejudice,  abd  not  tbat  the  defendant  has 
profited  by  his  wrong.  An  actual  motive  to 
do  injury  to  the  plaintiff  Is  not  essential, 
but  if  a  false  representation  is  made  with 
knowledge  of  its  falsity,  the  intent  to  deceive 
Is  presumed.  12  R.  C.  L.  349 ;  note  to  Cott- 
rlU  V.  Krum,  18  Am.  St  Rep.  561.  It  is  not 
necessary  to  show  ttutt  the  defendant  acted 
from  motlveB  of  personal'advantage  (Whiting 
V.  Price,  169  Mass.  576,  48  N.  EX  772,  61  Am. 
St  Rep.  307),  and  the  fact  that  he  actually 
gains  nothing  by  the  deception  is  not  controll- 
ing (Pasley  v.  Freeman,  3  T.  R.  51,  2  Smith  li. 
O.  1300,  and  note;  James  v.  Croethwait,  97 
Ga.  673,  25  S.  E.  754,  36  U  R.  A.  631;  Ends- 
ley  V.  Johns,  120  m.  469,  12  N.  B.  247,  60  Am. 
Rep.  572;  Medbury  v.  Watson,  6  Mete.  (Mass.) 
246,  39  Am.  Dec.  726;  CaielUs  v.  Cole,  116 
Me.  283,  101  Atl.  444).  In  Ewins  v.  Calhoun, 
7  Vt  79,  the  defendant  gained  nothing  by  his 
fraud,  yet  he  was  held  liable,  and  In  Paddotib: 
V.  Fletcher,  42  Vt  389,  it  was  said  that  the 
defendants  were  liable  for  their  dec^tlon 
whether  Its  fruits  went  into  their  own  pock- 
ets or  not  With  these  rules  in  mind  and  the 
special  verdicts  before  us,  we  find  little  dif- 
ficulty in  disposing  of  the  question  of  liability. 
Though  the  defendant  lost  equally  with  the 
plaintiff  by  the  purch&se,  he  knowingly  mis- 
represented material  matters^  and  did  this  in 
circumstances  rendering  him  liable  to  the 
plaintiff  for  his  share  of  the  loss. 

[2]  In  actions  for  deceit  In  the  sale  or 
e&change  of  real  estate,  two  different  rules 
for  the  assessment  of  damages  have  grown 
up,  each  recognized  by  courts  of  the  highest 
authority.  One  is  that  the  damages  are  to 
be  measured  by  the  difference  between  the 
property  as  It  Is  and  as  it  would  be  if  it  was 
as  represented.  The  other  is  that  the  damag- 
es are  to  be  measured  by  the  difference  be- 
tween the  value  of  the  property  and  the  price 
paid.  Our  rule  is  the  one  first  above  stated. 
It  applies  as  well  to  personal  as  to  real 
property,  to  sales  and  exchanges,  and  is 
too  firmly  established  to  be  questioned.  Bow- 
man V.  Parker,  40  Vt  410;  Shanks  v.  Whit- 
ney, 66  Vt  405,  29  AtL  367;  Belka  v.  Allen, 
82  Vt  456,  74  AU.  91;  Howton  v.  Strout 
Farm  Agency,  90  Vt  50,  96  Aa  330;  Mald- 
ment  v.  Frazier,  90  Vt.  620,  98  AtL  987; 
Turner  t.  Howard,  91  Vt  49,  99  AtL  23& 


This  was  the  rule  applied  to  the  case  be- 
fore us,  the  plaintiff  being  allowed  to  recover 
one-half  the  difference  between  the  value  as  it 
was  and  as  It  was  represented.  The  defendant 
excepted,  and  insists  that  the  second  rule 
above  ^>eclfled  should  have  been  applied.  So 
it  remains  to  consider  whether  the  facts  tbat 
the  defendant  gained  nothing  by  the  transac- 
tion and  was  to  become  a  partner  In  the  enter- 
prise affect  the  question. 

It  Is  to  be  noted  tbat  it  la  not  the  case 
of  one  partner  deodvlng  another.  The  de- 
ception preceded  the  partnersh^  It  was 
the  deception  tliat  resulted  In  forming  tbe 
partnership.  So  tbe  fact  that  the  defendant 
became  a  part  owner  as  one  of  the  results 
of  his  misrepresentation  does  not  affect  the 
quality  of  his  conduct  or  the  results  flowing 
from  It  He  stands  no  dlfferaitly  than  one 
wholly  disinterested.  The  plaintiff's  situa- 
tion is  affected  by  this  relation  only  to  the 
extent  that  he  Is  relieved  of  one-half  of  the 
loss  he  would  otherwise  have  sustained. 

We  see  no  logical  reason  why  the  dam- 
ages here  should  not  be  assessed  under  our 
usual  rule.  We  find  no  case  wherein  any 
such  distinction  as  the  defendant  insists  upon 
has  been  discussed,  though  the  rule  we  adopt 
appears  to  have  been  applied  in  several  cas- 
es. Medbury  et  aL  v.  Watson,  6  Mete.  (Massi) 
246,  39  Am.  Dec:  726,  was  an  action  brought 
against  a  third  person  for  fraudulent  repre- 
sentations regarding  the  cost  and  value  of  a 
certain  tannery.  One  of  the  plaintiffs  sold 
out  his  interest  In  the  property  for  just  what 
he  paid  for  It  and  it  was  urged  in  behalf  of 
the  defendant  that  as  one  of  the  plaintllts 
had  suffered  no  loss,  there  could  be  no  re- 
covery. But  the  court  held  otherwise^  saying. 
In  effect,  that  if  through!  fraud  he  paid  a 
higher  price  than  the  estate  was  worth,  he 
was  entitled  to  damages,  without  regard  to 
what  dlQKXsltlon  he  afterwards  made  of  the 
property. 

In  Shaw  V.  Gllbw,  HI  Wis.  166,  86  N.  W. 
188,  a  manufacturer  was  Induced  by  the  de- 
fendant's false  and  fraudulent  representa- 
tloaa  to  sell  hie  goods  on  credit  to  an  in- 
solvent corporation,  and  was  allowed  to  re- 
cover their  full  value,  though  this  included 
his  usual  profit 

In  Liee  v.  Tarplin,  183  Mass.  62,  66  N.  B. 
4S1,  one  Induced  by  the  false  and  fraudulent 
representations  of  a  third  party  to  accept  a 
mortgage  In  part  payment  for  property  was 
allowed  to  recover  the  difference  between 
the  value  of  the  mortgaged  pitqterty  and 
what  it  would  have  been  If  as  represented. 

Page  v.  Wells,  37  Mich.  416,  was  a  caae 
not  wholly  unlike  the  one  in  hand.  There 
the  defendant  under  an  arrangement  whldi 
the  court  «mstrued  as  a  contract  of  onploy- 
ment  was  to  ascertain  and  report  to  tbe 
plaintiff  the  facts  affecting  the  quality,  quan- 
tity, and  value  of  certain  pine  lands.  A  re- 
port having  beoi  made  pursuant  to  the 
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rangemnit,  the  plaintiff  bought  the  lands 
In  rellanoe  thereon.  The  event  showed  that 
the  lands  were  misrepresented  In  the  reports, 
and  suit  was  brought  for  damages.  In  dis- 
posing of  the  questUm  of  damages*  Judge 
Oooley  said: 

"If  the  plaintiff  was  induced  to  purchase  lands 
on  representations  which  proved  to  be  untrue, 
the  measure  of  bis  loss,  as  it  seems  to  us,  would 
be  perfectly  plain,  and  would  be  reached  by  an 
answer  to  the  foUowing  question:  'How  modi 
less  is  the  land  worth  ss  it  is,  than  it  would 
have  been  if  its  condition  and  quality  had  been 
as  represented?"' 

That  was  an  action  of  assumpsit;  we  see 
no  reason  why  the  language  of  the  court  is 
not  equally  applicable  to  an  acticm  of  tort 
Then,  too.  In  that  case,  the  defendant  was 
paid -a  specific  price  for  making  the  exam- 
ination and  report,  while  here  the  advantage 
which  the  defendant  expected  to  gain  was  to 
come  through  being  taken  in  on  credit  as  an 
equal  owner.  This  difference  does  not,  how- 
ever distinguish  the  cases,  so  far  as  ^pUca- 
ble  legal  rules  are  ccncerned.  The  plain- 
tiff WHS  entitled  to  the  benefit  of  his  bar- 
gain. The  defendant  should  make  it  good 
to  him.  Courts  holding  to  the  other  rule 
say  that  a  plaintiff  should  not  be  allowed 
to  speculate  out  of  the  defendant's  wrongs; 
to  that  we  reply,  Nor  should  a  defendant  be 
allowed  to  gamble  on  it.  And  under  their 
rule,  the  temptation  to  interfere  in  the 
affairs  of  others.  In  order  to  help  a  friend  or 
punish  an  enemy,  would  be  greatly  enlarged. 
If  active  fraud  is  to  carry  no  greater  penalty 
than  to  make  ptin  and  value  agree,  honesty 
will  not  be  much  encouraged. 

[S]  There  was  no  error  in  overruling  the 
defendant's  motion  for  a  verdict  The  de- 
fendant's daim  that  there  was  no  evidence 
tending  to  show  fraud  or  misrepresentation 
Is  not  supported  by  the  transcript,  which  is 
referred  to.  The  defendant  knew  that  the 
plaintiff  was  wholly  unacquainted  with  this 
land,  and  was  relying  entirely  on  what  be 
said  about  it  He  admitted  that  he  made 
most  of  the  representations  complained  of, 
bat  claimed  that  he  merely  quoted  what  Mr. 
Aroleby,  the  owner,  said  about  it  But  the 
plaintiff  and  his  wife,  who  was  present,  testi- 
fied that  the  defendant  did  not  quote  Apple- 
by, but  made  the  statements  of  his  own 
knowledge,  and  that  he  daimed  that  he  had 
actually  counted  the  hemlock  trees.  As  to 
the  cottage  lots  and  what  was  said  about 
them,  the  defendant  Insisted  on  the  stand 
that  his  statements  were  true. 

[4]  It  is  true,  as  daimed  by  the  defendant, 
that  in  some  particulars  the  plaintiff's  tes- 
timony was.  somewhat  contradictory.  But 
the  result  is  not  what  is  daimed  for  It;  it 
was  for  the  Jury  to  say  which  of  such  state- 
ments they  would  accept  Pocket  v.  Almon, 
90  Vt  10,  96  AtL  421. 

[S]  An  express  averment  of  an  intention 
to  deceive  was  unnecessary.     It  is  alleged 


in  the  dedaration  that  the  representations 
were  "falsely  and  fraudulently"  mada  The 
word  'falsely"  in  some  connections  implies 
a  purpose  to  decdve  (State  v.  Smith,  63  Vt.  at 
page  211,  22  Aa  604) ;  and  the  term  "fraudu- 
loitly"  Indudes  the  idea  of  intentional  de- 
ception (Hammatt  v.  Emerson,  27  Me.  306, 
46  Am.  Dea  688).  When  in  a  tort  aotlcm  the 
terms  "falsely  and  fraudulently"  are  ap- 
plied to  misrepresentations  Inducing  one  to 
act  to  his  injury,  they  necessarily  imply  a 
deliberate  Intent  to  deceive.  Sallies  v.  John- 
son, 86  Oonn.  77,  81  AtL  974,  Ann.  Gas. 
1913A,  886;  Bank  of  Montreal  v.  Thayer, 
7  Fed.  622 ;  BUbd  T.  Von  FeU,  64  N.  J.  Law, 
364,  48  AtL  1117;  Hammatt  v.  Emerson, 
supra. 

[8]  There  was  no  error  in  overruling  the 
motion  to  set  aside  the  verdict.  It  was  ad- 
dressed to  the  discretion  of  the  court,  and 
that  discretion  was  neither  withheld  pov 
abused.  Lincoln  ▼.  C.  V.  Ry.  Co.,  82  Vt  187, 
72  Atl.  827,  137  Am.  St  Rep.  998;  Frendi  T. 
Whelden,  91  Vt  64,  99  AU.  232. 

Judgment  affirmed. 

^""~"  (92  Vt.  3S8) 

MORGAN  T.  VILLAGE  OF  STOWB. 

(Supreme  Court  of  Vermont     May  16,  1918.) 

1.  MUKICIFAI,  COBFOSATIONS  «=9733(4)— MU- 
NICIPAL Watbb  Sufplt— Injubixs  TO  Pkb- 

BONS— LlABIUTT. 
In  treneral,  a  mnnidpolity  is  liable  for  neg- 
ligence in  oMistruction  and  maintenance  of  wa- 
ter aystems,  etc.,  for  its  i>rivate  advantage  and 
emolument  as  is  a  natural  person,  the  liability 
Induding  negligoice  of  its  du^  authorized 
agent 

2,  MUNICtPAI,  COBFOBATIONS  ^=»745%— Mu- 
NICIFAI,  Wateb  Sufflt— Irjubiss  TO  Pkb- 
SONS— Liability. 

A  munidpcdity  is  not  liable  for  injury  from 
negligent  performance  of  governmental   duties 
by   authoraed  agmts^   though   expense  of  the 
performance  is  bwne  by  the  municipality. 
8.  Pleadino  ^=9214(1)— AniassiONS  bt  Db- 

KITBBEB. 

On  demurrer  to  dedaration,  facta  stated  In 
the  dedaration  are  taken  to  be  true. 
4.  E^viDEKOE  9=>83(2)  —  Municipal  Watbb 
SuppLT— Ohabtkb  Powkbs— Pbebuhptiows. 
Where  dty  has  organized  and  installed  fire 
protection  system  the  presumption  must  be  that 
it  was  done  in  aocMdanoe  with  its  charter 
powers. 

6.  Municipal  Cobpobations  «=>733(4)— Mu- 
nicipal   Watbb    Supply  — Locatinq    Ht- 

DBANTS— GOVEBNIIBNTAL    AoTS. 

A  fire  protection  hydrant  connected  with  a 
munidpal  water  works  system  was  not  a  part 
of  the  system  obstructed  for  the  dty's  benefit 
or  emolum^t  since  it  was  set  apart  for  the  ex- 
dusive  benefit  of  the  jmblia 

6.  Municipal  Cobpobations  «s»746^— Gov- 
ebnmentai^  acts. 

To  make  the  act  of  a  dtv  a  govemmental 
act  it  need  be  performed  only  by  one  legally 
authorized,  and  not  by  any  particular  officer. 

7.  Municipal  Cobfobatiohs  $=>733(4)— Mu- 
nicipal Wateb  Supply  — Locating  Hy- 
nBANTs— Liability. 

Plaintiff  could  not  recover  for  injuries  caus- 
ed by  alleged  negligent  location  of  fire  hydrant 
connected  with  munidpal  water   system,  since 
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the  locatloD  tkenot  ma  i  coyemmental  act  in 
Its  Bator*  JndielaL 

Exceptions  from  Lamoille  Goaotf  Ooan; 
Zed.  S.  Stanton,  Judge. 

Action  by  J.  C.  Morgan  against  the  Village 
of  Stowe.  On  plaintiff's  exceptions  to  order 
sustaining  demurrer  to  complaint  pro  forma. 
Judgment  affirmed. 

Argued  before  WATSON,  O.  J.,  and  HAS- 
BLTON,  POWEJPS,  TXTLOK,  and  MILES, 
JJ. 

M.  P.  Mianrlce,  of  MortlsTlIle,  B.  W.  Hnl- 
bnrd,  of  Hyde  Park,  and  T.  O.  Cheney,  of 
MorrlsTllle,  for  plaintiff.  F.  O.  Fleetwood, 
6f  MorrisTlIle,  and  J.  W.  Bedmond,  of  New- 
port, for  defendant. 

MILES,  J.  This  suit  Is  brought  to  re- 
cover against  the  defendant  for  the  negllg^it 
location  of  one  of  its  hydrants,  in  conse- 
quence of  which  It  is  alleged  that  the  plaintiff 
was  injured.  The  declaration  was  demurred 
to  and  the  demurrer  was  sustained,  and  the 
case  comes  here  on  exception  to  that  action 
ot  the  court 

The  question  here  involved  Is  of  much 
Importance,  as  it  affects  nMst,  If  not  all,  of 
tlie  incorporated  villages  and  cities  in  the 
state;  for  the  hydrant,  alleged  to  have  been 
negligently  placed,  was  located,  with  refer- 
ence to  the  street  and  sidewalk,  as  hydrants 
are  usually  placed,  and  was  constructed  for 
the  purpose  for  which  hydrants  ate  main' 
talned  and  used  in  villages  and  cities. 

[1, 2]  The  general  rule  as  to  the  liability  of 
municipalities  for  negligence,  in  the  construc- 
tion and  maintenance  of  water  systems,  light- 
ing plants,  and  the  like,  which  are  for  the 
private  advantage  and  emolument  of  the 
municipality,  is  that  of  a  natural  person; 
and  tot  tbe  negligence  of  Its  duly  authorized 
agent  in  relation  thereto,  by  which  Injury 
Is  done  to  another,  without  the  fault  of  the 
Injured  party,  the  municipality  is  liable. 
This  rule  is  not  disputed  by  either  party; 
nor  is  there  any  dispute  but  that  the  law  In 
this  state  Is  well  settled,  whatever  It  may  be 
in  other  jurisdictions,  that  a  municipality 
Is  exempt  from  liability  when  Injury  results 
from  a  negligent  performance  of  a  govern- 
mental duty,  by  one  authorized  to  perform 
It,  though  expense  of  the  performance  Is 
borne  by  the  municipality.  The  dispute  In 
this  case  arises  upon  the  application  of  these 
rules;  the  plaintiff  claiming  that  the  hydrant 
in  question  is  a  part  of  the  water  system  and 
not  a  governmental  structure,  and  the  de- 
fendant claiming  that  it  is  such  a  structure, 
exclusively  constructed  and  maintained  for 
a  governmental  purpose.  By  the  defendant's 
diarter  It  was  created  a  fire  district,  and  its 
trustees  were  given  the  power  of  and  made 
subject  to  the  same  restrictions  as  pruden- 
tial committees  In  fire  dlstilctSk  with  power  to 
make  contracts  and  expenditures  for  the  pres- 
ervation of  property,  in  the  defendant  vil- 


lage, from  loss  or  damage  by  lire,  and  to  pro- 
vide a  supply  of  pure  water  for  fire,  domes- 
tic and  other  like  uses,  for  itself. 

[3]  The  plaintiff  in  his  declaration,  alleges, 
in  substance  that  tlie  defendant  Is  the  own- 
er of  the  waterworks,  and  has  operated  the 
same  for  the  purpose  of  supplying  the  inhab- 
itants of  tlie  defendant  with  water  for  do- 
mestic purposes  and  for  use  in  the  protection 
of  the  property  of  tlie  Inhabitants  from  loss 
and  damage  by  fire;  that  in  the  process  of 
construction  the  defendant  placed  the  hy- 
drant in  question  in  the  margin  of  one  of 
defendant's  streets,  very  close  to  the  travel- 
ed track  and  Inside  the  sidewalk,  and  that; 
in  consequence  of  its  being  placed  so  close  to 
the  travded  track.  It  endangered  the  life  and 
property  of  the  plaintiff,  and  of  all  persons 
having  occasion  to  use  the  street  The  dec- 
laration being  demurred  to,  the  facts  stated 
above  are  taken  to  be  true.  In  brief,  the 
negligence  alleged  is  that  the  hydrant  was 
negligently  placed  In  the  street,  and  that 
tliat  was  the  proximate  cause  of  the  plain- 
tiff's Injury.  The  drfendant  concedes  tha^ 
if  the  facts  stated  in  the  declaration  show 
that  the  defendant  was  using  the  hydrant  for 
its  own  private  advantage  and  emolument, 
the  judgment  below  should  be  reversed;  but 
it  claims  that  the  declaration  shows  that 
the  hydrant  was  placed  where  it  Is  located 
and  was  being  maintained  at  the  time  of  the 
alleged  Injury  for  the  sole  benefit  of  the  pub- 
lic, and  the  act  in  placing  it  there  was  a 
governmental  act 

[4]  For  authorities  sustaining  Its  contri- 
tion, the  defendant  relies  principally  upon 
the  case  of  Welsh  v.  Rutland,  66  Vt  228, 
48  Am.  Rep.  762.  Plaintiff  argues  ttiat  that 
case  is  unlike  the  case  at  bar,  because  la 
that  case  the  negligence  complained  of  was 
the  act  of  a  public  officer  In  the  discharge  of 
a  governmental  duty,  and  that  the  direct  In- 
jury was  caused  l^  ice  in  the  street,  for 
which  munldpaUties  have  never  been  liable. 
A  complete  answer  to  that  position  is  that 
the  declaration  does  not  count  upon  a  defect 
In  the  street  and  the  decision  of  that  case 
was  not  based  ■apoa  that  ground,  and  the 
discussion  of  the  case  in  the  opinion  of  0ie 
court  is  with  reference  to  the  liability  of  the 
village  on  account  of  Its  negligence  in  r^alr- 
Ing  one  of  Its  hydrants.  The  negligence 
counted  upon  in  this  and  the  Welsh  Case  la 
with  referMtce  to  the  hydrant,  and  In  this  re- 
spect they  are  alike,  and  the  only  difference  is 
that  In  the  Welsh  Case  the  negligence  alleged 
consisted  in  a  failure  to  properly  r^>alr  the 
hydrant  while  In  this  case  It  is  for  a  failure 
to  pr(9erly  locate  the  hydrant.  The  plaintiff 
further  claims  that  the  Welsh  Case  differs  in 
principle  from  this  case  because  In  that  case 
the  facts  show  that  there  was  a  duly  instal- 
led and  duly  authorized  fire  protective  system. 
From  the  diarter  of  the  defendant  and  the 
allegations  in  the  declaration  in  this  case.  It 
appears  that  the  defendant  has  a  "duly  in- 
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■tailed  and  dtily  authorised  fire  protecUve 
system."  Its  charter  powers  for  the  Installa- 
tion of  a  flre  system  are  as  broad  as  those  In 
the  Welsh  Case,  and  the  declaration  shows 
that  its  flre  system  was  completely  Installed 
and  organized;  for  the  plaintiff  alleges,  as 
above  set  forth,  facts  indicating  that  the  de- 
fendant duly  organized  as  a  flre  district 

All  that  is  alleged  to  have  been  done  by 
the  defendant  in  the  construction  of  the  fire 
department  BJid  the  installation  of  the  hy- 
drant in  question  could  not  have  been  legally 
done  without  some  kind  of  an  organized  sys- 
tem, and  the  presnmiitifm  must  be  that  it 
was  done  under  Its  charter.  The  charter  of 
Rutland  was  more  restricted.  If  anything, 
than  the  defendant's  charter;  for  tiie  de- 
fendant's (diarter  gave  to  the  trustees  of  the 
defendant,  as  stated  above,  all  the  powers  of 
prudential  committees  of  flre  districts,  and 
for  such  powers  see  P.  S.  S6SS,  to  and  in- 
cluding section  3es&  The  difference  in  the 
fttcts  of  the  two  cases  is  a  difference  in  fact 
merely  and  not  in  principle.  In  the  Rutland 
diarter  the  supervision  of  the  flre  depart- 
ment was  largely  committed  to  engineers  and 
wardens  whose  duties  were  deflned  in  tho 
charter.  In  the  case  at  bar  the  supervision 
of  that  dei>artment  is  given  to  the  trustees 
as  prudential  committees  In  fire  districts, 
whose  duties  are  declared  In  P.  S.,  sections 
above  referred  to. 

[t]  From  a  careful  ezamtnatiim  of  the 
Welsh  CSase  we  think  the  iH^ndple  involved 
In  that  case  Is  not  materially  different  from 
the  principle  Involved  in  the  case  at  bar,  and 
If  the  Tepaii  of  the  hydrant  in  the  Welsh 
case  was  a  governmental  act,  the  placing  of 
the  hydrant  In  this  case  was  equally  a  gov- 
ernmental act,  and,  if  that  case  states  the 
law,  the  placing  of  the  hydrant  In  question 
was  a  governmental  act  Strictly  qpeaUng, 
the  hydrant  in  question  was  not  a  part  of  the 
water  system  over  which  the  water  commis- 
sioners had  charge,  and  for  which  they  were 
empowered  to  fix  water  rates;  and,  though 
the  hydrant  was  connected  with  the  water 
main,  it  was  not  a  part  of  the  water  syston 
constructed  for  the  benefit  or  emolument  of 
the  defendant  (Sanborn  et  aL  v.  Enosburg 
Falls,  87  Vt  479,  88  Atl.  746),  and,  though 
attached  to  that  system,  it  was  set  apart  tat 
the  exdustve  bencdt  at  the  public. 

In  the  Sanborn  Case  the  facts  disclosed 
that  defendant  put,  on  the  side  of  one  of  its 
streets,  a  "barrel  catch-basin";  that  there 
was  a  tile  running  under  the  sidewalk  into 
this  barr^  and  a  six-inch  tile  from  the  bar- 
rel across  the  street,  underground,  connected 
with  the  sewer  of  the  village ;  that  the  tile 
was  put  in  to  protect  the  sidewalk  and  to 
carry  snrftice  water  into  the  sewer ;  that  the 
tile,  sluice,  and  catdi-besin  became  frozen 
and  were  neglected  by  the  defendant  In  con- 
sequence of  which  the  plaintiff's  property 
was  injured  by  overflowing  water. 

The  plaintiff  sought  to  recover  on  the 


ground  that  the  negligence  was  the  defend- 
ant's failure  to  keep  in  repair  its  sewer  sys- 
tem^ The  court  held  that  the  tile  and  catch- 
basin  were  not  a  part  of  the  sewer  system, 
though  connected  with  it  but  were  malntaln- 
ed  for  the  protection  of  the  street,  and  that 
the  defendant  was  not  liable  for  the  injury. 
In  19  B.  a  li.  1116,  f  397,  it  Is  stated,  that  it 
makes  no  difference  that  the  municipality 
uses  the  same  reservoirs  and  pipes  for  Its 
flre  s^vice  that  it  employs  for  the  dlstribu- 
tiaa  of  a  public  supply  for  domestic  purposes, 
from  which  it  derives  a  profit  since  the  two 
functions  <ire  clearly  distinguishable.  So 
herev  the  hydrant  was  maintained  for  the  pro- 
tection of  the  public  from  loss  or  damage  by 
flre,  as  stated  in  the  plaintiff's  declaration. 
This  case,  being  in  principle  substantially 
like  the  Welsh  Case,  deserves  the  same  dis- 
position as  should  be  given  to  that  casei  It 
the  decision  in  that  case  is  sound,  the  Judg- 
ment in  this  case  should  be  afOrmed. 

The  Welsh  Case  has  been  dted  as  authori- 
ty and  with  approval  in  Weller  v.  Burlington, 
60  Vt  28,  12  AtL  215,  Bates  v.  Rutland,  62 
Vt  178,  20  Atl.  278,  9  I*  R.  A.  363,  22  Am.  St. 
Rep.  95,  School  IMst  t.  Brldport  63  Vt  383, 
22  Atl.  570,  Sanborn  v.  Bnosburg  Falls,  su- 
pra, and  other  Vermont  cases,  and  It  may 
now  be  treated  as  having  declared  the  settled 
law  of  the  stata  The  plaintiff  does  not  dl- 
rectly  attack  its  soundness,  but  seeks  to  avoid 
Its  effect  by  setting  up  a  distinction  between 
that  case  and  the  case  at  bar.  He  argues 
that  in  the  Welsh  Case  the  officer  whose  neg- 
ligence was  the  alleged  cause  of  the  injury 
was  a  public  officer,  because  he  was  a  flrst 
assistant  engineer  of  the  flre  department  and 
that  In  this  case  the  hydrant  in  question  was 
not  located  by  any  public  officer. 

[6]  We  fail  to  see  the  distinction  claimed 
by  the  plalntUC.  In  the  Welsh  Case  the  al- 
leged negligent  act  was  performed  by  an  of- 
ficer of  the  fire  department  under  the  direc- 
tion of  the  village  trustees,  and  in  this  case 
the  negligent  act  was  performed  by  "the  de- 
fendant by  its  servsnts  and  agents."  We  do 
not  ^pprdioid  it  is  necessary  for  an  act  to 
be  performed  by  any  particular  officer,  to 
give  to  the  act  the  diaracter  of  a  public  or 
governmental  act  It  is  enough  if  the  act  is 
performed  by  one  having  legal  authority  to 
I>erform  it ;  and  while  performing  the  act  he 
is,  by  virtue  of  the  performance  of  that  act, 
a  public  officer.  Bates  et  ux.  t.  Rutland,  62 
Vt  178,  20  AtL  278,  9  Ii.  R.  A.  868,  22  Am. 
St  Rep.  96,  was  an  action  for  negligence  In 
locating  a  stone  crusher  too  near  the  high- 
way, in  consequence  of  which  the  plaintiff's 
horse  was  frightened  and  the  plaintiff  thrown 
out  and  injured.  The  crusher  was  located 
by  direction  of  the  village  trustees  outside  of 
the  limits  of  the  village^  with  the  consent  of 
a  majority  of  the  sdectmen,  and  was  being 
operated  by  authority  of  the  trustees  in  pre- 
paring material  with  which  to  repair  the  vU- 
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lage  streetB.   It  was  held  tbat  the  action  did 
not  lie,  the  court  saying: 

"The  offlcera  b^  whom  the  work  was  bring 
performed  were,  for  this  puriwse,  public  officers, 
and  for  their  negligent  acta  an  action  does  not 
lie  against  the  defendant." 

In  another  place  In  the  opinion  the  coart, 
recognizing  the  principle  that  the  character 
at  the  emplOTment  is  detennlnatlTe  of  wheth- 
er file  act  Is  goYemmental  or  otherwise,  say: 

"It  must  be  conceded  that  the  defendant  cor- 
poration is  a  political  subdivision  of  the  state, 
diartered  and  organized  mainly  for  goTemmental 
purposea  ^en,  were  the  trasteeq  and  street 
commissdoners,  at  the  time  of  the  accident,  en- 
gaged in  a  public  service  or  in  a  work  that 
was  for  the  peculiar  benefit  of  the  defendant  in 
its  local  or  special  interests?  The  character 
of  the  employment  Is  determinatiTe  of  the  de- 
fendant's HabiUty  for  the  acts  of  these  officers." 

In  Fisher  7.  Olty  of  Boston,  IM  Mass.  8T, 
9  Am.  Bep.  196,  the  court  says: 

"It  makes  no  difference  whether  the  liecida- 
ture  itsdf  prescribed  the  duties  of  the  officers 
charged  with  the  repair  and  management  of 
fire  engines,  or  delegates  to  the  city  or  town 
the  definition  of  those  duties  by  ordinance  or 
by-law.  However  appointed  or  elected,  such 
persons  are  public  omcers,  who  perform  duties 
imposed  by  law  for  the  benefit  of  all  the  citizens, 
the  performance  of  which  the  dty  or  town  has 
no  control  over,  and  derives  no  benefit  from.  In 
Its  corporate  capacity." 

In  Hafford  t.  Olty  of  New  Bedford,  16 
Gray  (Mass.)  297,  the  court  say: 

"The  members  of  the  fire  deiwrtment  of  New 
Bedford,  when  acting  in  discharge  of  their  du- 
ties, are  not  servants  or  agents  in  the  employ- 
ment of  the  dty,  for  whose  conduct  the  dty  can 
be  held  liable;  but  thev  act  rather  as  omcers 
of  the  dty,  diarged  with  the  performance  of  a 
certain  jmblic  du^  or  service,  and  no  action  wUl 
lie  against  the  dty  for  their  negligence  or  im- 
proper conduct,  while  acting  in  the  discharge  of 
their  offidal  duty." 

In  the  Welsh  Case  the  repair  complained  of 
was  being  done  by  the  first  assistant  engi- 
neer, under  the  direction  of  the  trustees. 
Under  the  Butland  charter  the  duties  of  the 
engineers  and  wardens  were  to  Inquire  Into 
the  condition  of  the  property  of  the  fire  de- 
partment and  to  supervise  and  care  for  the 
same,  and  report  Its  condition  to  the  trustees 
of  the  village  as  often  as  circumstances  ren- 
dered It  necessary,  for  the  safe-keeping  and 
proper  repair  of  such  property.  This  would 
seem  to  Indicate  that  the  duties  of  the  engi- 
neers and  wardens  were  to  look  after  the 
properly  and  report  to  the  trustees,  who  were 
to  direct  to  be  made  such  repairs  as  they  ad- 
judged were  necessary,  and  that  was  what 
was  done  In  the  Welsh  Case.  The  trustees 
directed  the  engineer  to  do  what  he  did  do. 
The  act  was  that  of  the  trustees  through  Oie 
engineer,  and,  from  anything  appearing  In 
the  case,  the  legal  effect  of  the  act  would 
have  been  the  same  If  performed  by  the  trus- 
tees personally,  or  by  some  other  person,  not 
connected  with  the  fire  department,  imder  the 
direction  of  the  trustees.  It  la  the  lawful 
act  t)erformed  for  the  public  good  that  deter- 
mines Its  governmental  character. 

[7]  It  does  not  appear  In  the  case  at  bar 
who  located  the  hydrant  complained  of,  but 


we  are  to  assume  that  It  was  by  some  one 
having  legal  authority  to  locate  and  con- 
struct It;  and,  that  being  so,  and  for  the 
public  good,  and  that  alone.  It  falls  within 
that  class  of  cases  of  whldi  Qie  Welsh  Case 
Is  one  and  the  Sanborn  Case,  and  the  cases 
therein  dted  are  others.  In  ttie  Welsh  Case 
It  Is  held  as  follows: 

"The  fire  dq>artment  and  its  service  are  of 
no  benefit  or  prafit  to  the  village  in  its  corporate 
capadty.  They  are  not  a  source  of  income  oc 
profit  to  the  village,  but  of  erpenae,  whidi  is 
paid,  not  out  of  any  spedal  reodpts  or  fund,  nor 
defrayed  even  in  part,  by  assessments  upon  par- 
ticular persons  or  dasses  bsoefited,  as  in  case  of 
sewers  or  waterworks,  but  from  the  general  fond 
raised  by  taxation  of  all  the  inhabitants." 

In  another  places  In  the  opinion  of  the 
court,  it  Is  said: 

"While  it  may  be  true  that  the  hydrant  is 
not  part  of  the  aqueduct,  so  far  as  private  uses 
of  the  water  thereby  sapplied  are  concerned, 
it  is  certainly  the  very  means  by  which  the 
pnbUc  use  of  the  water,  namdy,  its  use  for  the 
extingui^ing  of  fires  and  the  like,  are  obtained." 

The  Welsh  Case  dearly  holds  that  a  hy- 
drant Is  a  public  or  governmental  structure, 
and  It  Is  a  matter  of  common  knowledge  that 
It  Is  used  ezduslvely  for  public  purposes, 
and  Is  so  constructed  as  to  be  of  no  value  for 
individual  or  private  uses.  This  principle 
is  recognized  In  Talnter  r.  Worcester,  123 
Mass.  811,  25  Am.  Bep.  90,  in  wbidi  the  oouit 
say: 

"The  protection  of  all  the  buildings  in  a  dty 
or  town  from  destruction  or  injury  by  flre  is 
for  the  benefit  of  all  the  inhatatants  and  for 
their  relief  from  a  common  danjcer;  and  dties 
and  towns  are  therefore  authonzed  by  goieral 
laws  to  provide  and  maintain  fire  engines,  resei^ 
voirs,  and  hydrants  to  supply  water  for  the 
extinguishment  of  fires." 

And  it  is  also  recognized  In  Jewett  t.  Olty 
of  New  Haven.  88  Conn.  868,  9  Am.  Bep.  382, 
in  which  the  court  quoted  with  approval 
from  Wheeler  t.  City  of  Clndnnati,  19  Ohio 
St  19,  2  Am.  Bep.  868,  as  follows : 

"^nie  laws  of  this  state  have  oonferred  upon 
its  munidpal  corporations  powers  to  establish 
and  organize  fire  companies,  procure  engines 
and  other  instruments  necessary  to  extinguish 
fires,  and  preserve  the  buildings  and  prop^ly 
within  their  limits  from  conflagration;  and  to 
prescribe  such  by-laws  and  regulations  for  the 
government  of  such  companies  as  may  be  deem- 
ed expedient  But  the  powers  thus  conferred 
are  in  thdr  nature  legislative  and  govern- 
mental." 

In  nsher  ▼.  Boston,  supra,  the  court  say: 
"Cities  and  towns  are  authorised  by  law  to 
procure  and  maintain  fire  engines  and  reservoirs 
of  water  therefor,  and  to  pay  the  necessary  ex- 
pense thereof,  either  by  gencottl  taxation  or  oat 
of  moneys  belonging  to  the  town,  because  the 
prevention  of  damage  to  buildings  by  fire  is  an 
object  which  affects  the  interest  of  all  the  in- 
habitants and  relieves  them  from  a  common  bar- 
den  and  danger,  and  is  therefore  within  the 
BCc^jM  of  munidpal  authority." 

And  fnrthw  along  In  the  opinion  the  court 
say: 

"In  the  absonce  of  express  statute,  therefore, 
munidpal  corporations  are  no  more  liable  to  ac- 
tions tor  injuries  occasioned  by  reason  of  negli- 
gence in  usmg  or  keeping  in  repair  the  fire  en- 
gines owned  bv  them  than  In  the  case  of  a  town 
house  or  public  way." 
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To  the  same  effect  are  Hafford  t.  New  Bed- 
ford, snpra;  Eastman  ▼.  Mereditb,  86  N.  H. 
284,  72  Am.  Dec.  302 ;  Blgelow  T.  Bandolpb, 
14  Gray  (Mass.)  641;  Oliver  t.  Worcester, 
lOe  Mass.  489,  8  Am.  Bep.  48S. 

The  great  weight  of  anthorlty  Is  to  the  ef- 
fect that  hydrants  and  apparatus  for  the  ez- 
tingnlshment  of  fire  In  a  municipality  are  In 
their  nature  -public  or  governmental  prop- 
erty, and  that  for  negligence  in  their  nse 
and  maintenance  for  a  pnbllc  purpose  no  ac- 
tl<m  wlU  lie. 

The  plaintiff  dalms  that  while  it  may  be 
ime  that  hydrants  and  apparatus  used  for 
the  ezttngnlshment  of  fires  In  a  village  or 
-city  may  be  pnbllc  or  governmental  property, 
yet  in  this  case  the  defendant  Is  liable,  be- 
■cause  of  a  faulty  execution  of  the  plan  for 
the  Installation  of  the  fire  department.  In 
support  of  this  he  can  daim  no  more  than 
la  alleged  In  the  declaration,  namely,  that 
the  hydrant  was  Improperly  located.  He 
falls  to  dlatlngulsh  between  a  fftulty  execu- 
tion of  a  plan  and  a  fatilty  location  of  a  part 
of  a  plan.  In  the  location  of  a  plan  the  vil- 
lage authcvltles  must  necessarily  deliberate 
and  adjudge  upon  the  system  or  plan  of  loca- 
tion, and  such  action  on  the  part  of  the  vil- 
lage trustees  is  in  its  nature  Judicial,  for 
which  no  private  action  is  Incurred  for  er- 
Toea  of  judgment  or  want  of  forecast  Such 
Is  the  holding  in  Winn  v.  Rutland,  52  Vt 
481,  much  relied  upon  by  the  plaintiff,  in 
wlildi  the  court  say : 

"In  acting  under  the  chartered  power,  the  vil- 
lage authorities  must  necessarily  deliberate  and 
adjudge  upon  the  system  or  plan  of  the  work, 
when  to  perform  it  and  where  to  locate  it  So 
far,  no  ualnlity  to  private  action  is  inearred 
for  errors  of  Judgment  or  want  of  forecast  The 
inauguratiQn  of  a  plan  of  sewerage,  so  long  as  it 
remains  in  mere  resolntiMi,  cannot  in  the  na- 
ture ot  tbinm  work  actionable  injury  or  harm 
to  individnals.  Having  devised  a  plan,  it  may 
be  carried  into  execution  with  4ue  ^re  and 
^ill,  without  risk  of  private  action." 

The  same  principle  is  held  in  Tainter  v. 

'Worcester,  supra,  in  which  the  court  say: 
"The  works  to  be  constructed  by  the  city  of 

'Worcester,  under  the  statute  of  1864,  were,  so 
far  as  related  to  safeguards  against  fire,  to  be 

•erected  and  maintained  by  the  city  for  the  ben- 
efit of  the  public  and  without  pecuniary  com- 
pensation or  emolument    The  questions  wheth- 

•er  and  where  the  public  hydrants  diould  be  erect- 
ed were  within  the  ezdnaive  control  of  the  mu- 
nicipal autboritiesh  as  tlia  public  interest  might 
eeem  to  them  from  time  to  time  to  require." 

To  the  same  effect  is  Hill  y.  City  of  Bos- 
ton, 122  Mass.  344,  23  Am.  Bep.  832,  in  whidi 
the  court  say : 

"As  to  common  sewers,  built  by  municipal 
authorities  under  power  omferred  by  law,  it  has 
been  held,  upon  great  consideration,  that,  as  the 
power  of  determining  where  the  sewers  shall 
be  made  involves  the  exercise  of  a  large  and 
qnaai  judicial  discretion,  depending  upon  con- 
sideranons  affecting  the  public  health  and  gen- 
eral convenience,  therefore  no  action  lies  for  a 
defect  or  want  of  aal&dency  in  the  plan  or 
system  of  drainage  adopted  within  the  auUtority 
ao  conferred." 


We  think,  and  so  hold,  that  the  location  of 
the  hydrant  in  question  was  a  public  and 
governmental  act  performed  by  the  defend- 
ant through  its  agents,  who  acted  in  the  ca- 
IMiclty  of  governmental  (^cers,  and  that  the 
Welsh  Case  Is  full  authority  for  this  hold- 
ing, and  must  control  and  govern  this  case. 

Judgment  afilrmed. 

'  (M  Vt.  STB) 

NEW  YORK  CENT.  ET.  ▼.  OLAKK. 

(Supreme  Court  of  Vermont     Brattleboro. 
May  17, 19ia) 

1.  AooouNT,  AcnoH  OR  «s»21  —  Pleas  to 

Specdtoatioit. 
In  an  action  on  a  book  account  in  the  statu- 
tory form  followed  by  a  specification  of  items,  a 
plea  by  defendant  Koing_  to  the  spedficadon  and 
not  to  the  declaration  is  bad,  since  a  specifica- 
tion itself  cannot  be  pleaded  to. 

2.  Just  «=»14(3)— Account— Juby  Tbiai. 

An  answer  or  plea  in  bar  going  to  the  merits 
of  a  claim  for  an  accounting,  or  which,  if  true, 
defends  upon  the  state  of  the  accounting  claimed, 
does  not  entitle  a  defendant  to  a  jury  trial. 
8.  Account,  Action  on  «=>21— Djefbnsb. 

In  an  action  on  book  account  a  plea  of 
nothing  due^  no  dealings  and  absence  of  account 
does  not  relieve  defendant  from  liability  to  ac- 
count 
4.  PucAoiNa   «=9214(2)  —  DmnraKES— Anias- 

SIONS. 

A  demuirer  admits  only  what  is  well 
pleaded. 

B.  Appeai.  and   Bbbob  9=>2S1(2)— 'Resebva- 
TioN  o»  Objbotionb— Gboundb  o»  Dkihtb- 

BKB— FUNDAUKNTAI.  EBBOB. 

Under  rule  14,  a  ground  of  demurrer  may 
be  considered  on  appeal,  although  not  specified 
below,  where  the  error  is  so  fondamental  as  to 
distort  the  course  of  the  law. 

Exceptions  from  Windham  County  Court; 
B.  L.  Waterman,  Judge. 

Action  by  the  New  York  Central  Railway, 
lessee  of  the  Boston  &  Albany  Railway, 
against  H.  O.  Clark  and  trustee.  Demurrers 
to  defendant's  plea  were  overruled,  and 
plaintiff  excepts.  Reversed  and  ronanded, 
with  directions. 

Argued  before  WATSON,  O.  J.,  and  HAS- 
Bim)N,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

Stickney,  Sargent  &  Skeels,  of  Ludlow,  for 
plaintiff.  Harvey  &  Whitney,  «f  Bratae- 
boro,  and  Hale  K.  Darling,  of  Chelsea,  for 
defendant 

HASELTON,  J.  Tida  Is  an  action  of  ccoi- 
tract  The  defendant  filed  four  pleas  by  way 
of  an  answer.  To  these  pleas  severally  the 
plaintiff  demurred.  The  trial  court  overruled 
the  demurrers,  adjudged  the  defendant's  pleas 
sufildeot  and,  exceptions  being  taken,  pass- 
ed the  cause  to  this  court  before  final  Judg- 
ment The  plaintiff  seeks  its  remedy  by  an 
action  of  book  account  using  the  brief  and 
simple  language  of  the  time-honored  Dorm 
provided  by  statute^  a  form  which,  because 
of  its  brevity,  and  simplicity,  and  compre- 
henslveness,  conforms  both  In  letter  and  In 
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Q>lrlt  to  tbe  reqnlrementB  of  the  practice 
act  Blalsdell  t.  McClary,  90  Vt  431,  98 
AtL  1001.  The  plaintiff  filed  a  speclflcatlon 
In  whidi  It  diarges  the  defendant  for  a 
claimed  balance  for  the  transportation  of 
freight  in  cars.  There  are  many  items  in 
the  q>eclflcatlon.  Nearly  all  of  the  charges 
are  <m  20,000  pounda  of  freight  "Brattle- 
boro-Brlghton,"  the  freight  charges  b^ng 
$30.  Accompanying  each  charge  referred  to 
above  1b  a  credit  of  $28.  Sixteen  of  the 
charges  are  tor  the  same  amount  of  freight 
each,  but  the  charge  in  each  such  instance 
is  $28,  and  there  is  in  each  such  case  an  ac- 
companying credit  of  $30.  /  One  charge  Is 
$24  for  freight  on  16,000  pounds,  and  the 
companion  credit  is  $22.40.  That  la,  in 
some  few  cases  the  credits  are  more  than 
the  items  of  charge  to  which  they  respective- 
ly correspond,  and  in  all  other  instances  tbe 
items  of  credit  are  less  than  the  corrootond- 
Ing  debit  items. 

[1]  The  defendant's  answer  Is  by  way  of 
fonr  pleas,  so-called.  Beduced  to  a  brief 
statement,  such  as  the  practice  act  contem- 
plates, pleas  1  and  2  set  out  that  eadi  of 
the  several  items  of  the  plaintiff's  eq;>eclflca- 
tion  arose  out  of  contracts  by  which  the 
plaintiff  agreed  with  the  defendant  to  ship 
specified  amounts  of  live  stock  from  Brat- 
tleboro  in  this  state  to  Brighton  Btati<m  in 
Massachusetts;  diat  In  each  instance  the 
plaintiff  falsely  and  fraudulently  represent- 
ed to  the  defendant  that  the  rata  charged 
was  the  proper  and  legal  rate;  that  the  de- 
feodant  had  no  Imowledge  as  to  the  rate  or 
charge  for  the  shii»nent  as  fixed  by  rule, 
published  tariff,  or  any  regfulation  of  law, 
except  as  it  was  disclosed  to  him  by  the 
plaintiff;  that  however,  the  plaintiff  knew 
that  by  scHne  role,  regulation,  or  tariff,  and 
by  some  computation  thereunder,  an  addi- 
tional rate  might  be  charged  the  defendant; 
that  in  each  instance,  as  the  plaintiff  knew, 
the  defendant  was  shipping  a  whole  or  a 
part  of  the  shipment  as  agent  for  others 
from  whom  he  had  collected  or  was  to  col- 
lect proportionately;  that  the  defendant  was 
persuaded  to  enter  into  each  such  contract 
of  shipment  to  make  the  shipment  and  to 
pay  therefor  according  to  the  contract  by 
the  false  and  fraudulent  concealments  oB 
the  plaintiff.  These  two  pleas  of  the  de- 
fendant's answer  are  substantially  the  same. 
The  second,  however,  sets  up,  in  terms,  an 
estoppel.  These  pleas  we  shall  refer  to 
again,  but  we  here  note  that  they  are  bad, 
in  that  they  go  to  the  plalntifCs  speclflcatlon 
and  not  to  its  CMnpIalnt  or  declaration. 
Ourrier  v.  King,  81  Vt  285,  289,  69  AU.  8T3; 
AselOne  v.  Perry,  76  Vt  208,  210,  64  AU. 
100;  Alexander  y.  School  District,  62  Vt 
273,  277,  19  Atl.  906;  Lapham  v.  Brlggs,  27 
Vt26. 

A  speclflcatlon  may  show  a  defendant  how 
to  plead  to  the  complaint  but  a  q>eclflcation 
cannot  Its^  be  pleaded  to.    "Spedflcatioiis 


are  the  creature  of  the  court  and  are  not  a 
part  of  the  record  for  the  purpose  of  snbse- 
Quent  pleading."  And  this  is  emphatically 
true  In  an  actim  of  book  account  in  view 
of  the  well-established  character  of  the  ac- 
tion and  the  duty  of  the  auditor  to  bring  the 
credit  down  to  the  time  of  the  hearing  be- 
fore him.  Porter  v.  Smith,  20  Vt  344; 
Delaware  t.  Staunton,  8  Vt  48. 

Proceeding  in  his  answer  by  what  he  calls 
pleas  8  and  4,  the  defendant  says  that 
"there  is  no  sum  or  amount  Justly  due  from 
him  to  the  plaintiff  by  the  plaintiff's  origi- 
nal bexA,"  and  "that  there  is  not  and  never 
has  been  any  account  or  subject  of  acooimt 
or  book  account  between  the  plaintiff  and 
the  defendant"  that  the  plaintiff  has  not 
and  never  has  had  any  account  or  book  ac- 
count with  or  against  the  deftodant  and 
that  "there  has  never  been  between  the 
plaintiff  and  the  defendant  any  account  for 
transactions,  contracts  or  matters  of  deals 
of  any  sort  which  were  the  subject  or  basis 
for  any  accoimt  or  book  account"  All  these 
matters  set  forth  by  the  defendant  in  his 
answer  I^  pleas  8  and  4  go  to  the  merits  of 
the  plaintiff's  daim  in  his  action  aa  txtOk, 
as  do  also  the  matters  set  out  in  pleas  1  and 
2  whldi  go  to  tbe  speclflcatlon.  All  these 
matters  are  for  the  consideration  of  an  au- 
ditor after  Judgment  to  account  is  rendered. 
Our  cases  illustrate  the  kinds  of  defense 
that  may  bd  made  in  bar  at  an  accounting. 
Such  a  defense  is  the  permanent  disability 
of  the  plaintiff  to  maintain  such  an  acti(«. 
Library  Bureau  v.  Hooker,  84  Vt  630,  80  Aa 
660.  See^  also,  Metcalf  v.  MetcalTs  Estate,  89 
Vt  63,  94  Atl.  1,  where  the  marital  relation 
between  the  plaintiff  and  the  deceased  Met- 
calf, during  the  time  whoi  the  account  was 
claimed  to  have  accrued,  was  relied  on, 
though  in  vain,  as  a  bar  to  an  accounting  on 
book.  '  See,  further,  Hunneman  v.  Fire  Dis- 
trict, 37  Vt  40,  where  it  is  held  that  if  a 
defendant  sued  as  a  corporation,  would  deny 
its  corporate  existence,  such  defense  should 
be  raised  before  Judgment  to  account  is  ren- 
dered. 

[2]  The  defendant  throughout  his  brief 
seems  to  take  the  position  that  because  some 
matters  may  be  pleaded  in  bar  of  any  ac- 
counting, anything  in  bar  may  be  so  pleaded, 
and  a  Jury  trial  demanded  on  the  issue  so 
formed.  But  an  answer  or  plea  in  bar  that 
goes  to  the  merits  of  the  claim  for  an  ac- 
counting, or  that  if  true,  defends  upon  the 
state  of  the  accounting  claimed,  does  not  en- 
title a  defendant  to  a  Jnry  trial;  in  fact,  a 
defendant  is  not  entitled  to  file  such  an  an- 
swer to  a  claim  to  an  accounting  on  book. 
The  defenses  of  payment  nothing  due,  no 
dealings,  settlement  accord  and  satisftictliMi, 
and  all  defenses  which  Involve  a  consider- 
ation of  the  merits  of  the  claim  made,  all 
such  defenses  as  are  here  made  must  go  be- 
fore the  auditor,  and  on  consideration  of  the 
auditor's  import  all  the  rights  of  the  defend- 
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ant  are  protected  as  appears  from  our  stat- 
utory proTlsloiis  and  oar  oases. 

[3]  That  no  part  of  tbe  defendant's  answer 
relieves  him  from  liability  to  account  appears 
from  the  following  cases:  Blaisdell  t.  Mc- 
Caary,  90  Vt  431,  98  AU.  1001;  Library  Bur- 
eau v.  Hooker,  84  Vt  530,  637,  80  Atl.  660; 
Davis  V,  Farwell,  80  Vt  166,  170,  67  AtL  129 ; 
Hogan  V.  SnUivan.  79  Vt  36,  64  AtL  234; 
Hall  V.  Armstrong,  66  Vt  421,  26  Aa  692, 
20  Ii.  R.  A.  366;  Smith  v.  Bradley,  89  Vt 
366;  Matthews  v.  Tower,  39  Vt  433;  Sar- 
geant  v.  Sunderland,  21  Vt  284;  Porter  v. 
Smith,  20  Vt  344;  Hagar  v.  Stone,  20  Vt  106. 
In  the  action  of  book  account  "the  right  to 
plead  (or  answer)  in  bar  is  as  limited  as  the 
rig^t  to  defend  before  the  auditor  is  extend- 
ed." Stede^  J.,  In  Smith  v.  Bradley,  39  Vt 
866,  368.  The  most  thorough  discnssion  of 
the  nature  and  Incidents  of  the  action  of 
book  account,  to  be  found  in  our  reports,  is 
the  opinion  In  Ball  v.  Armstrong,  66  Vt  421, 
26  Atl.  592,  20  I*  R.  A.  366.  Therein  Judge 
Thompson,  referring  to  the  role  laid  down 
as  above  by  Judge  Steele,  says: 

"This  has  ever  been  the  mle  in  this  state. 
TMb  has  in  effect  absolntely  precluded  the 
formine  of  an  issue  *  *  *  on  the  merits  of 
the  plaintiff's  account" 

[4]  The  defendant  in  his  brief  speaks  of  the 
things  which  the  plaintlfTs  demurrers  admit 
But  demurrers  admit  only  what  is  well  plead- 
ed, and  here  nothing  Is  well  pleaded  by  the 
defendant  Matthews  v.  Tower,  39  Vt  433, 
440. 

[6]  The  defendant  says  that  the  plaintiff's 
demurrers  to  pleas  1  and  2  are  bad  because 
the  grounds  therefor  as  spedfled  set  up  mat- 
ters of  fact;  that  is,  that  they  are  speaking 
demurrers.  If  we  assume  that  this  is  so,  the 
fbct  remains  that,  with  all  such  stated 
groimds  struck  out  or  disregarded,  there  are 
left  demurrers  to  the  pleas  in  question,  and 
the  trial  court  was  bound  to  notice  grounds 
of  demurrer  not  pointed  out  that  vitally  af- 
fect the  Integrity  of  our  Judicial  system. 
Rale  14  of  this  court  says  that  when,  as  here, 
a  d^nurrant  is  the  excepting  party,  he  will 
not,  without  leave,  be  heard  upon  any  cause 
of  dranurrer  not  shown  by  the  bill  of  excep- 
tions to  have  been  specially  pointed  out  on 
the  hearing  below.  This  means  that  there 
may  be  grounds  of  demurrer  so  fundamental 
that  this  court  will  consider  them,  and  may 
bear  counsel  thereon,  although  such  grounds 
were  not  pointed  out  below ;  and  this  rule  Is 
not  inconsistent  with  the  practice  act  for 
while  that  provides  that  a  demurrer  shall 
distinctly  specify  the  reastm  why  the  plead- 
ing demurred  to  is  insufficient  there  Is  noth- 
ing in  the  act  to  prevent  the  court  from  no- 
ticing and  holding  insufficient  a  plea  or  an- 
swer, wholly  irrelevant  and  calculated  to  dis- 
tent the  course  of  the  law,  merely  because 
the  demurrer  does  not  in  terms  point  out  the 
real  diaracterof  the  plea.  The  trial  court 
and  this  court  have  the  inherent  power  to 


keep  unwarranted  proceedings  from  creeping 
into  our  practice,  and  such  power  it  is  the 
duty  of  each  court  to  exercise.  Lee  v.  Voir 
lensby,  83  Vt  85,  43,  74  AtL  327,  138  Am. 
St  R^.  1061;  Powers  v.  Rutland  R.  C!o.,  88 
Vt  416,  76  AtL  110.  Much  of  the  discussion 
in  the  briefs  of  counsel  on  both  sides  relates 
to  matters  not  now  before  us,  and  such  mat- 
ters we  refrain  from  here  discussing. 

Judgment  on  the  pleadings  reversed,  and 
cause  remandied  that  Judgment  to  aoooont 
may  be  rendered. 

""""'^^  f7j  N.  H.  520) 

PAQD  et  aL  T.  P0RTSM0T7TH  HOSPITAL 
et  aL 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   June  29,  1918.) 

Transferred  from  Superior  Court,  BodK- 
ingham  County;   Allen,  Judge. 

Petition  by  Calvin  Page  and  another,  as 
executors,  against  the  Portsmouth  Hospital 
and  another.  Case  transferred.  (Tase  dis- 
charged. 

Petition  for  the  construction  of  a  wilL 
The  question  is  whether  two  houses  and  the 
land  on  whldi  th^  stand  are  devised  by  a 
certain  dause  of  the  wllL 

Calvin  Page,  of  Portsmouth,  for  plaintiffs. 
John  H.  Bartlett  of  Portsmouth,  for  defend- 
ants. 

PER  (7URIAM.  In  the  absence  of  briefs 
or  arguments  for  the  parties,  the  executors 
are  advised  that  the  two  bouses  mentioned 
are  not  Included  in  the  description  of  real 
estate  devised  by  the  clause  of  the  will  or 
codicil  referred  to. 

Case  discharged.    All  concurred. 

'^'^^^^  (It  N.  H.  S4) 

PARKKR  V.  TOWN  OF  NBW  BOSTON. 

(Supreme  Court  of  New  Hampshire.     Hillsbor- 
ough.    June  29,  1918.) 

1.  Afpkal  and  Bbbob  <8=»842(6)— Uxoxpnoif 
— AniuBsioR  or  Photoobaph. 

£hcception  to  the  admission  of  a  photograph 
as  evidence  does  not  raise  a  question  of  law. 

2.  Highways   «=>194— Aooidknt— "Kmbahk- 

SCENT  " 

A  road  with  a  vertical  stone-supported  drop 
at  the  side  of  11  inches  may  be  found  to  b€  an 
embankment,  within  Laws  1893,  c.  59,  §  1,  as 
to  liability  of  towns  for  injury  to  traveler  from 
defectively  railed  embankments. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Iflm- 
bankment] 

3.  HlonwATS  «s>213(2)— Daitobboxts  Oordi- 
TioN— QtrKSTioN  for  Jubt. 

Whether  a  highway,  because  of  11  inches 
lateral  drop  without  railing,  and  obscured  by 
vegetation,  presented  a  dangerous  condition, 
rendering  it  unsuitable  for  travel,  within  Laws 
1893,  c.  09,  f  1,  as  to  town's  liability  for  injury 
to  traveler,  is  a  question  for  jury,  on  testi- 
mony and  view. 
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4.  Trtat.  •s>120(2)— ABOuianr  or  Oouhbei/— 

INVEBENCK  Or  LaW. 

For  counsel  to  aA  the  Jury  to  draw  an  in- 
ference trom  defendant's  failnre  to  offer  ex- 
perimental evidence  of  the  capacity  of  highway 
at  place  of  accident,  for  passage  of  meeting 
automobiles  and  teams,  is  not  objectionable,  as 
stating  fact  not  in  evidence;  whether  the  in- 
ference conld  be  drawn  being  a  question  of  law. 
6.  Affeajc  and  Ebbob  «=»  1060(1)— Uabjoxss 
Kbbok— aboukknt  or  Ooukskl. 
Statement  of  counsel  in  argument,  that  they 
criticize  us  for  not  having  plaintiS's  wife  here, 
"when  she  Is  at  home  with  three  children,"  if 
involving  testimony  as  to  a  fact  not  in  evidence, 
does  not  avoid  verdict;  her  nonattendance  not 
being  thereby  explained,  it  appearing  the  chil- 
dren were  boys  8  to  13  years  old. 

Transferred  from  Superior  Cioart.  Hllls- 
borougb  County;   Allen,  Judge: 

Action  by  Henry  B.  Paiic^  against  the 
town  of  New  Boston.  Case  transferred,  aft- 
er verdict  for  plaintiff,  on  defendant's  ex- 
ertions.    Bxceptlons  overruled. 

Case  for  Injuries  from  a  defective  high- 
way. Verdict  for  the  plaintiff.  The  defend- 
ant excepted  to  the  admission  of  a  photo- 
graph of  the  plaintiff's  vehicle,  to  the  de- 
nial of  its  motions  for  a  nonsuit  and  a  ver- 
dict, and  to  statements  of  plalntUTs  coun- 
sel In  argument.  Tba  facts  suflSdently  ap- 
pear In  the  opinion. 

Robert  W.  Upton  and  John  M.  Stark,  both 
of  Concord,  for  plaintiff.  James  P.  Tattle^ 
of  Manchester,  for  defendant. 

PARSONS,  0.3.  [11  0316  exertion  to  the 
admission  of  the  photograph  as  evidence 
does  not  raise  a  question  of  law.  Prltchard 
v.  Austin,  69  N.  H.  367,  46  AU.  188. 

[2, 8]  The  plaintiff  met  an  automobile  up- 
on the  highway  and  turned  out  to  pass.  In 
so  doing  the  wheels  of  his  wagon  went  over 
the  edge  of  the  road,  where  It  had  been  built 
up  with  st(xies  to  hold  the  shoulder.  The 
vertical  drop  was  10.8  Inches,  and  the  edge 
of  the  wall  was  about  one  foot  from  the 
trayded  path.  The  plaintiff  was  thrown 
from  bis  wagon  and  struck  on  a  stone  wall 
beside  the  road.  At  the  time  the  space  be- 
tween the  traveled  part  of  the  way  and  the 
wall  was  filled  with  vegetation  and  appar- 
ently safe  for  traveL  The  defendant's  mo- 
tions for  a  nonsuit  and  a  verdict  were  vp- 
on  the  ground  that  the  evidence  did  not  dis- 
close as  the  cause  of  the  injury  a  danger- 
ous embankment  defectively  railed  within 
the  meaning  of  the  statute.  Laws  1893,  c. 
59,  i  1.  The  road  supported  by  the  vertical 
wall  of  stones  substantially  11  Inches  high 
could  be  found  to  be  an  embankment.  Wilder 
V.  Concord,  72  N.  H.  269,  264,  66  AU.  193. 
There  was  no  railing.  Whether  the  con- 
struction presented  a  dangerous  condition, 
which,  obscured  by  vegetation,  was  so  like- 
ly to  cause  Injury  in  the  use  of  the  way  that 
a  railing  should  have  been  erected  was  a 
question  of  fact  for  the  Jury.  The  opinion 
of  the  road  builders,  called  by  the  defendant, 
if  competent,  was  not  conclusive.    The  Jury 


had  a  view,  and  it  was  for  them  to  say,  up- 
on the  testimony  and  their  examlnatkm  of 
the  road,  whether  the  highway  was  unsultp 
able  for  the  travel  ui)on  It  because  of  the 
lack  of  a  railing.  Seeton  ▼.  Dunbarton,  72° 
N.  H.  269,  271,  66  Aa  197.  It  cannot  be  said 
that,  as  In  Wilder  v.  C<mcord,  supra,  a  rail- 
ing would  obstruct  the  highway. 

[4]  The  exceptions  to  argument  are  noC 
w^  founded.  Whether  the  Inference  whldt 
counsel  asked  the  Jury  to  draw  from  the  de- 
fendant's failure  to  offer  experimental  evi- 
dence of  the  capacity  of  the  highway  at  the 
place  of  accident  for  the  passage  of  meet- 
ing automobiles  and  teams  could  be  drawn, 
was  a  question  of  law.  Counsel  stated  no 
fact  not  in  evidence. 

[S]  The  statement,  "They  criticized  us  tor 
not  having  Mrs.  Parker  In  here  when  she  Is 
at  home  with  three  dilldren,"  was,  counsel 
making  It  claim,  so  far  as  it  involves  an  as- 
sertion as  to  Mrs.  Parker's  locatlco,  an  In- 
ference from  the  evldoice  that  plaintiff  liv- 
ed with  his  wife  and  had  three  children  at 
home.  But,  if  it  be  assumed  the  assertion 
was  testimony  as  to  a  fact  not  In  evld«ice, 
the  error  does  not  require  the  destruction  of 
the  verdict  The  three  dilldren  were  boys 
between  8  and  13  years  of  age.  There  was 
nothing  in  the  case  tending  to  show,  and 
counsel  did  not  claim,  there  was  anything 
In  the  mother's  care  of  children  of  this  ma- 
turity which  would  necessarily  prevoit  her 
attendance  at  the  trlaL  The  statement  that 
Mrs.  Parker  was  at  home  under  such  circum- 
stances had  no  tendency  to  explain  her  non- 
attendance.  It  was  entirely  immaterial  up- 
on the  issue  upqn  which  counsel  offered  It, 
and  had  no  tendency  to  confuse  or  prejudice 
the  Jury,  and  was  In  effect  an  admission  that 
she  could  have  been  produced,  as  the  defend- 
ant appears  to  have  claimed  she  should  have 
been.  A  verdict  will  not  be  set  aside  for 
the  admission  of  Immaterial  evidence,  unless 
It  Is  clear  It  must  have  Influenced  the  Jury. 
Cook  V.  Brown,  34  N.  H.  460,  470;  RoweU 
V.  HoUls,  62  N.  H.  129.  The  statement  of 
unproved  facts  In  argument  which  avoids  a 
verdict  Is  the  statement  of  tacts  material 
upon  some  Issue  in  the  case,  or  if  wholly 
irrelevant  such  as  are  calculated  to  preju- 
dice the  Jury.  Story  v.  RaUroad,  70  N.  H. 
364,  376,  387,  48  AU.  288. 

Ezcepttons  overruled.    All  concurred. 

^''™°™  (W  N.  H.  a) 

W00LX>R1DGD  T.  liAVOIB. 
liAVOIB  ▼.  WOOLDBIDUS. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
June  4,  1918.) 

1.  INTARTS  «=>58(2)  —  OONISAOTS  —  RESCIB- 
MON. 

A  minor,  who  purchased  an  automobile^ 
conld  rescind  the  contract  at  any  time  before 
he  became  of  age,  or  within  a  reasonable  time 
thereafter,  for  any  reason,  or  no  reason,  and 
recover  the  money  paid,  on  returning  the  car 
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mnd   aoeonntins  for  beneflti  reeeiyed,  or  dam- 
ase  caused  to  the  car. 

2.  INFANTB«=>S8(1>— Oohtkaois— BCBOISSIOir 
— KKKi'lTU'llOW. 

Where  a  minor  purchased  an  automobile^ 
bat  rescinded  the  contract,  he  was  charseable 
with  the  value  at  the  beneflix  re<9^Ted,  includ- 
ing the  pleasure  derived  from  the  use  of  the 
car,  if  the  manner  in  which  he  used  it  was  the 
reasonable  thing  for  a  boy  in  his  station  of 
life  to  do. 
8.  Infants  «s»6i>— Contraot»— Kksoibsion. 

A  minor,  who  pnrcliased  an  automobile  and 
rescinded  .the  contract,  while  liable  to  account 
for  any  damages  to  the  car  caused  by  bis  tor- 
tious acts,  cannot  be  compelled  to  account  for 
damages  caused  by  his  ignorance  or  unsUllful- 
Bess. 
4.  Infants  «=»S8(l)  —  Oonisacib  —  Bxsom- 

BION. 
The  court  may,  during  trial  of  an  action 
of  assumpsit  against  a  minor  for  the  price  of 
an  automobile  purdiaaed  bv  him,  permit  the 
minor  to  rescind,  it  that  is  the  reasonable  thing 
for  him  to  da 
6.  Appeai,  and  Ebbob^=>1043@)— Habi(u»s 

£)BBOB. 

In  action  for  price  of  automobile  sold  to 
minor,  coupled  with  attachm«it,  when  the  minor 
brougnt  action  to  recover  the  portion  of  the 
price  alreftSy  paid,  also  attaching  the  automo- 
bile, the  seller  was  not  prejudiced  by  the  fact 
that  the  car  was  under  attadmient  in  both  suits, 
since  ordering  Judgment  on  the  verdict  for  de- 
fendant in  the  first  mit  discharged  the  at- 
tachment therein,  and  payment  of  judgment  for 
plaintiff  in  the  second  suit  would  discharge  that 
attadunent. 

Transferred  from  Snperior  Omrt,  Belknap 
C!ounty;   Klvd,  Judge. 

Actions,  one  by  Wilbur  W.  Wooldrldge 
against  Arthur  Ijavole,  and  one  by  Arthur 
Lavoie,  by  his  father,  Peter  Lavoie,  against 
^^Tlbur  W.  Wooldrldge.  Causes  transferred. 
Exertions  oTerrnled. 

Assumpsit  The  first  action  is  to  recover 
the  balance  due  (Hi  the  pordiase  price  of  an 
automobile;  the  second,  to  recover  back  the 
part  of  the  purchase  price  already  paid. 
Trial  by  the  court  Verdict  for  the  defend- 
ant In  the  first  action,  and  fi>r  the  plaintiff 
In  the  second  for  $210.  The  court  found 
that  Wooldrldge  sold  Lavoie  the  car  for 
$275,  and  that  It  was  fairly  worth  that  sum 
at  that  time.  Lavoie  paid  him  $200  at  the 
time  of  the  sale,  and  has  since  paid  $10. 
The  court,  whUe  the  trial  was  in  progress, 
permitted  Lavoie^  who  la  a  minor,  to  rescind 
the  contract  he  made  with  Wooldrldge  and 
to  return  the  car  to  Wooldrldge.  The  value  of 
the  car  at  that  time  was  $50.  The  depreda- 
tion in  the  value  of  the  car  was  due  In  part 
to  natural  causes  and  In  part  to  Lavoie's  im- 
proper use  of  It  Transferred  on  Wooldridge's 
exception  to  the  verdicts  and  to  the  court's 
permitting  Lav(de  to  rescind  the  contract 

Frank  P.  TUton,  of  Leconla,  for  exceptant 
Oscar  L.  Young,  of  Laoonla,  opposed. 

YOUNO,  J.  [1]  Since  Lavoie  was  a  minor, 
he  could  rescind  the  contract  he  made  with 
Wooldrldge  at  any  time  before  he  became 
21,  or  within  a  reasonable  time  thereafter, 


for  any  reason,  or  for  no  reason,  and  recov- 
er back  the  m(Miey  he  had  paid  toward  the 
purchase  price,  by  returning  the  car  and  ac- 
counting for  (1)  any  benefit  he  had  received 
from  Its  use,  and  (2)  paying  any  damage  to 
the  car  that  was  caused  by  his  tortious  acts. 
Hall  y.  Butterfleld,  59  N.  H.  351,  358,  47 
Am.  Bep.  200;  Bartlett  v.  Bailey,  50  N.  H. 
408;  Young  v.  Currier,  63  N.  H.  419. 

[2]  WhUe  It  la  true,  as  Wooldrldge  con- 
tends, that  the  pleasure  to  be  derived  from 
the  use  of  a  car  may  be  a  ben^t  to  a  minor 
within  the  meaning  of  this  rule,  whether 
Lavoie  was  benefited  by  using  this  car  in  the 
way  he  did  depends  on  whether  using  it  in 
that  way  was  the  reasonable  thing  for  a  boy 
In  his  station  in  life  to  do ;  and  as  the  facts 
are  understood  the  court  has  found  that  us- 
ing the  car  In  the  way  Lavoie  did  was  not 
the  reasonable  thing  for  him  to  do. 

[S]  Although  Lavoie  should  account  for 
any  damages  to  the  car  that  were  caused  by 
his  tortious  acts,  he  cannot  be  compelled  to 
account  for  damages  that  were  caused  by  his 
ignorance  or  unsldllfulness  In  operating  the 
car  (Stack  y.  Cavanangh,  67  N.  H.  149,  158, 
30  AtL  360) ;  and  while  the  court  has  found 
that  a  part  of  the  depreciation  In  the  value 
of  the  car  was  due  to  Lavoie's  "Improper  use 
of  it,"  it  has  not  found  that  he  either  will- 
fully or  negllgentiy  damaged  the  car,  and 
one  of  these  -things  must  appear  before  he 
can  be  compelled  to  account  for  any  part  of 
the  depreciation,  for  the  test  to  determine 
that  question  is  the  some  that  would  be  ap- 
plied to  determine  the  plaintiff's  right  to  re- 
cover, if  Lav(He  had  hired  the  car  and  this 
was  a  suit  to  recover  damages  caused  by  the 
way  Lavoie  uaed  It 

[4, 1]  There  is  no  merit  in  Wooldridge's 
contention  that  the  court  erred  in  permit- 
ting Lavoie  to  rescind  the  contract  during 
the  trial.  No  reason  has  been  suggested,  and 
none  is  apparent  for  holding  that  the  court 
cannot  permit  a  minor  to  rescind  his  con- 
tract at  any  time  before  Judgment  if  It 
finds  that  that  la  the  reasonable  thing  to  do. 
Neither  is  there  any  merit  In  his  contention 
that  be  is  prejudiced  by  the  fact  the  car  is 
under  attachment  in  both  of  these  suits,  for 
ordering  judgment  on  the  verdict  in  the  first 
suit  In  and  of  itself  discharges  the  attach- 
ment In  that  suit  and  paying  the  Judgment 
in  the  second  suit  will  have  that  effect  in  so 
far  as  the  attachment  In  that  suit  is  con- 
cerned. 

Exceptions  overruled.    All  concurred. 

°°°^~*  (tl  Conn.  680) 

DESSUHEATJLT  v.  MASBLLY. 

(Supreme  Court  of  Brrors  of  Connecticut    Jnly 
23,  1918.) 

1.  DXATH  «=>108(3)  —  CONTBIBUTOBT  NeOU- 
GKNCB— JtJBT  QDI8TI0N. 

In  action  for  death  of  11  year  old  boy  of 
low  mentality,  crushed  by  a  heavy  truck,  ques- 
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tton  of  contiibntoiy  negUcence  of  deceased  held, 

under  the  evidence,  to  be  for  the  iurj, 

2.  Neouoenox  «=»1S6<29)  —  OoRTBisnTOBT 

Nboligsitcb— Bleten  Year  Old  Boy. 
As  11  year  old  boy  of  subnotnud  memtality 
cannot  be  said,  u  a  matter  of  law,  to  hare  failed 
to  exercise  due  care  for  a  boy  of  hia  years  and 
mental  capacity  in  his  failare  to  aroid  a  truck 
tiiat  backed  np  diagonally  toward  him,  where  he 
had  reason  to  b^eve  truck  would  back  np 
straight. 
8.  NEOLioBircK  «s»lS4(4)  —  SumoixKOT  oe 

Evidence. 
In  action  for  death  of  11  year  old  boy  crush- 
ed bv  heavy  truck  through  alleged  negligence  of 
truck  driver,  evidence  fteU  to  support  verdict  for 
plaintiff. 

Appeal  from  Superior  Court,  New  Haven 
County;   William  L.  Bennett,  Judge. 

Action  by  Nelson  Dessureault,  administra- 
tor, against  Frank  M.  MaseUy,  to  recover 
damages  for  negligently  causing  the  death  of 
the  plalntia's  Intestate,  brought  to  the  su- 
perior court  In  New  Haven  county.  Plaintiff 
was  ncmsuited  in  a  trial  to  the  Jury  before 
Bennett,  J.,  and  from  the  refusal  of  the  trial 
court  to  set  aside  said  Judgment,  plaintiff 
aK)eal8.  Error,  Judgment  set  aside^  and  new 
trial  ordered. 

Clayton  I*  Klein,  of  Waterbury,  for  appel- 
lant. Lawrence  L.  Lewis,  of  Waterbniy,  for 
appellee. 

FEB  CUBIAM.  The  evidence  offeoed  by 
the  plaintiff  tended  to  prove  the  following 
facts:  The  plalntUTs  intestate  was  a  minor 
child  about  11  years  of  age,  and  his  mental- 
ity was  below  that  of  the  average  dilld  of 
his  years.  The  defendant  owned  and  opet- 
ated  a  heavy  motor  truck,  which  was  used 
In  the  transportation  of  freight.  This  ran 
Into  the  child.  The  accident  In  question  hap- 
pened on  November  3,  1916,  about  6  o'clock 
In  the  afternoon  at  a  frelghtyard  In  the  city 
of  Waterbury.  When  the  accident  occurred 
there  were  only  three  persons  present,  the 
defendant's  servant,  Angdo  Colantonlo,  the 
driver  of  the  car,  a  brother  of  the  plaintiff's 
Intestate  by  the  name  of  Nelson,  and  the  boy 
William  who  was  killed.  The  testimony  as 
t»  the  direct  acts  of  negligence  was  limited 
to  that  of  Nelson,  the  brother  of  the  deceas- 
ed. From  his  testimony  it  appears  that  on 
the  afternoon  of  the  day  when  the  accident 
happened  the  two  boys  went  to  the  freight 
station  In  Waterbury  upon  the  Invitation  of 
Colantonlo,  the  defendant's  servant.  When 
they  reached  the  frelghtyard  It  was  about 
dnslc  The  defendant's  servant  told  the  boys 
to  get  off  the  truck  and  see  if  he  was  back- 
ing np  straight  to  the  freight  car  door.  The 
boys  thai  got  off  the  truck.  Nelson  Jumped 
Into  the  box  car,  and  William  remained  upon 
the  ground  about  four  feet  at  the  right  of 
the  freight  car  door,  in  which  his  brother 
was  standing.  At  this  time  the  rear  of  the 
motor  truck  was  about  seven  feet  distant 
from  the  freight  car.  While  the  boys  were 
occupying  these  positions  the  tnu^  was  sta- 


tionary and  not  directed  straight  toward  the 
fright  car  door.  Nelson,  who  was  standing 
In  the  door,  shouted  to  the  operator  of  the 
truck  to  go  ahead.  Instead  of  going  ahead 
as  directed  by  the  boy,  Colantonlo  backed 
the  truck  up  swiftly  In  a  diagonal  direction, 
so  that  the  rear  of  the  truck  caught  William 
between  the  truck  and  the  freight  car,  crush- 
ing his  head  and  skull  which  resulted  In  his 
death.  From  the  uncontradicted  testimony 
of  the  brother  Nelson,  it  Is  a  little  difficult 
to  nnderstand  why  the  deceased  boy  failed 
to  ezerdse  ordinary  care.  The  record  dis- 
closes that  the  trial  court  found  that  the 
defendant's  agent  was  negligent,  but  granted 
a  motion  to  nonsuit  on  the  ground  that  the 
evideace  did  not  show  that  the  deceased  boy 
was  free  from  contributory  negligence.  In 
the  latter  there  Is  error. 

[1-3]  The  question  of  contributory  negli- 
gence as  the  evidence  appeared  was  one  for 
the  Jury,  and,  furthermore.  It  could  not  be 
said  as  a  matter  of  law  that  the  plaintilTs 
Intestate  was  not  ^In  the  exercise  of  due  caro 
for  one  of  his  years  and  mental  capacity. 
The  Jury  might  have  found  that  the  defend- 
ant's servant  knew,  or  should  have  known, 
that  the  deceased  was  mentally  abnormal; 
Jthat  the  injured  boy  was  about  four  feet  to 
the  right  of  his  brother,  who  was  standing  In 
the  car  door;  and  that  the  boy  who  was 
killed  had  reason  to  think  that  the  rear  of 
the  truck  would  not  come  back  diagonally, 
but  would  be  guided  straight  toward  the 
open  freight  car  door,  where  his  brother  was 
standing.  It  is  fair  to  assume  that  he  heard 
the  dlrectl(m  of  the  brother  to  go  ahead,  and 
that  he  acted  accordingly.  Instead  of  going 
ahead  the  driver  of  the  truck  caused  It  ta 
go  backward  swiftly  In  a  diagonal  direction 
toward  the  deceased,  which  gave  no  reasona- 
ble chance  for  the  boy  to  escape  the  Injury 
which  caused  his  death.  This  evidence  was 
uncontradicted,  and  would  have  supported  a 
verdict,  and  the  Judgment  of  nonsuit  should 
not  have  been  granted. 

There  Is  error,  the  Judgment  of  nonsuit 
is  set  aside,  and  a  new  trial  Is  ordered.  The 
other  Judges  concurred. 

(93  Cono.  l> 
HALL  V.  J.  LA  CODBCIBEE  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
23,  1918.) 

Mabteb  and  Sebvant  ^=>3S0  —  Workmen's 
Compensation  Act— "Abisino  Out  of  and 
IN  CotTBBE  or  Euflothert"  —  Failcse  to 
Case  fob  Wotmo. 
Where,  when  injured  workman  reported  to 
representative  of  employer,  neither  he  nor  repre- 
sentative thought  wound  required  medical  atten- 
tion, but  later  condition  became  worse,  so  that 
medical  treatment  was  necessary,  injury  arose 
"out  of  and  in  course  of  employment,"  within 
Workmen's  Compensation  Act,  and  not  from  his 
own  willful  or  n^ligent  failure  to  care  for  his 
wound. 


>For  gtbar  easM  ■•■  lame  toplo  and  KBT-MVHBSB  la  all  K«7-Nttmb«r«d  Digests  and  Index** 


Digitized  by 


Ljoogle 


Conn.) 


80HBATXB  ▼.  BISHOP  <fe  LTNES 


349 


Appeal  from  Superior  Court,  New  Haven 
County;  William  S.  Case,  Judge. 

Proceedings  under  tlie  Workmoi's  Oompen- 
■ation  Act  (Laws  1013,  a  1S8),  by  John  W. 
Hall,  opposed  by  the  J.  La  Couroiere  Compa- 
ny, the  employer,  and  others.  Compensation 
was  awarded,  and  the  employer  appeals.  No 
error. 

Seymour  O.  Loomls,  of  New  Haven,  for  ap- 
pellant. Oswln  H.  D.  Fowler,  <a  Walllng- 
ford,  for  appellee. 

SHTjMWAT,  J.  The  compensation  com- 
mlsfdoner,  in  a  memorandum  filed  with  the 
award,  correctly  says  that  the  only  question 
In  the  case  as  to  which  any  doubt  can  be  en- 
tertained Is  whether  the  claimant  so  far  neg- 
lected hla  Injury  as  to  affect  his  claim  for 
compensation.    He  has  found  these  facts:  - 

At  the  time  the  claimant  received  his  in- 
Jury  he  reported  it  to  the  representative  of 
the  employer  respondent,  and  the  representa- 
tive concurred  In  the  view  that  It  did  not 
call  for  medical  attention.  The  claimant  was 
Injured  on  the  4th  of  June,  1017,  and  he 
continued  to  work  until  the  afternoon  of 
June  8tb,  when  he  quit  work  on  account  of 
the  injury.  On  the  latter  day  he  had  a  talk 
with  the  respondent's  representative,  and  he 
advised  the  claimant  to  go  to  any  physician 
he  desired  to  consult,  as  the  respondent  was 
Insured.  The  claimant  did  not  think  it  was 
necessary  to  consult  a  physician,  and  so  stat- 
ed at  the  time,  but  thereafter  he  had  home 
treatment  by  a  practical  nurse.  The  claim- 
ant's injury  was  caused  by  a  blow  upon  the 
1^,  whldi  broke  the  skin  and  was  followed 
by  Infection  as  a  result.  At  the  time  of  the 
last  conversation  with  respondent's  repre- 
sentative, the  leg  was  swollen  and  inflamed. 
The  condition  of  the  leg  in^roved,  and  he 
returned  to  his  work,  and  remained  working 
from  June  19th  to  June  23d.  On  June  25th 
he  tried  to  work,  but  could  not,  and  on  that 
day  he  went  In  company  with  his  .employer 
to  the  office  of  a  physician.  It  did  not  ap- 
pear that  his  condition  or  his  Injury  was  in 
any  way  affected  by  the  delay  in  seeking 
medical  attention,  nor  that  any  prejudice 
resulted  from  the  delay. 

Upon  these  facts  the  commissioner  prop- 
erly held  that  the  claimant's  injury  arose 
oat  of  and  in  the  course  of  his  employment 
It  appeared  to  the  employer  and  claimant 
that  the  injury  did  not  require  medical  aid 
or  attention.  Certainly  there  does  not  ap- 
pear to  be  anything  In  the  conduct  of  the 
Claimant  to  Indicate  that  he  willfully  or  neg- 
ligently failed  to  care  for  his  woimd,  and  to 
give  it  sueh  attentl(m  and  treatment  as  It 
seemed  to  require.  After  the  event  It  may 
seem  that  it  would  have  been  more  prudent 
to  have  sought  a  physician's  aid  sooner ;  but 
that  does  not  deprive  the  claimant  of  his 
Tight  to  comprasatlon,  as  his  disability  was 


the  direct  result  of  the  injury,  and  was  not 
in  any  way  heightened  or  aggravated  by  will- 
ful misconduct  At  the  most;  under  the  find- 
ing, the  claimant  erred  In  Judgment  in  not 
properly  appreciating  the  danger  of  infection 
in  an  open  wound. 

There  is  no  error.  The  other  Judges  con- 
curred. 

OS  Conn.  (77) 
SGHHATEE  v.  BISHOP  &  I/YNES. 
(Supreme  Court  of  Errors  of  Connecticut   July 
23.  1918.) 

X.  Master  and  Servant  C=a332(2)— Toris  ov 
Servant— Questions  fob  Jttbt. 
Where  the  servant,  returning  hi  an  automo- 
bile from  delivering  goods,  intaidins  to  atop  on 
his  way  to  the  place  of  buaineas  at  his  home  fox 
lunch,  struck  and  killed  a  pedestrian,  it  could 
not  be  said,  aa  a  matter  of  law,  that  a  deviation 
of  a  few  blocks  from  the  direct  route  to  the  j^ace 
of  business  was  a  departure  from  the  master's 
service,  relieving  the  master  from  liability  for 
the  tort 

2.  MuNiciPAi.    Corporations    «=>T06(8)    — 
Stbekt  Accidents — Oabb  Required  of  Mi« 

HOB. 

In  action  for  death  of  minmr,  struck  by  auto* 
mobile  on  the  street  it  was  proi>er  to  instruct 
that  the  boy  could  not  be  careless,  and  was 
bound  to  use  his  faculties,  and  to  do  what  he 
could  reasonably  do  tp  avoid  the  injury. 

3.  Death  '9=378  —  Mkasube  of  Damaoes  — 
Wrongful  Death. 

Deceased's  estate  is  entitled  to  some  com- 
pensation for  wrongful  death  alone,  without  con- 
sidering his  expectation  of  life  or  orobable  ac- 
cumulation. 

4.  Afpeai,  and  Hbbob  «=»1064(1)— Hariojebs 
Error. 

In  action  for  wrongful  death  of  minor  pedes- 
trian, defendant  could  not  complain  of  instruc- 
tion authorising  recovery  of  the  lump  sum,  whidt 
would  fairly  give  compensation  for  the  loss  of 
the  net  earnings  of  the  space  of  time  which  the 
boy  could  be  fairly  expected  to  live  after  reach- 
ing 21;  such  instruction  being  harmless  to  de- 
fendant 

Appeal  from  Superior  Court  Falrfldd 
County;  William  M.  Maltbie,  Judge. 

Action  by  Ella  F.  Schrayer,  administra- 
trix of  George  Kavano,  deceased,  against 
Bishop  &  Lynes.  Judgment  for  plaintiff, 
and  defendants  appeal.    No  error. 

Carl  Foster,  of  Brldgepwt,  for  appellants. 
Nehemlah  Condee  and  John  T.  Dwyer,  both 
of  South  Norwalk,  for  appellee^ 

SHUMWAT,  J.  The  material  facts  which 
present  the  qnestloD  of  law  the  defendants 
raised  by  the  appeal  are  these:  The  plain- 
tiff's Intestate,  George  Kavano,  a  boy  about 
15  years  old,  was  killed  on  April  19,  1917. 
He  was  struck  by  an  automobile  truck  on 
Ualn  street  In  the  dty  of  Norwalk.  He  was 
riding  a  bicycle,  and  George  Ayrault  was 
driving  the  truck.  Ayrault  was  employed 
by  the  defendant  as  a  truck  driver  at  the 
time.  He  was  returning  from  a  trip  made 
to  deliver  merchandise  for  the  defendants. 
It  was  half  past  12  o'clock  p.  m.,  and  it  was 
his  Intention  to  go  home  for  his  dinner.    Ayr- 
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ault  bad  been  accustomed  to  use  the  truck 
to  go  to  his  house  for  dinner  from  two  to 
four  times  a  week,  for  a  period  of  from  two 
to  four  years,  with  the  knowledge  and  con- 
sent of  the  employer's  manager.  There  is 
no  question  made  on  the  appeal  that  the  In- 
jury to  the  plaintiff's  Intestate  was  not  cans- 
ed,  In  part  at  least,  by  Ayrault's  negligence. 

The  defendants  claim  that  the  court  erred 
in  submitting  to  the  Jury  as  a  question  of 
fiict  whether  Ayrault  at  the  time  was  act- 
ing within  the  scope  of  his  employment; 
second,  that  the  court  erred  in  charging  the 
Jury  upon  the  question  of  Kavano's  duty  as 
a  boy  of  15  years  to  exercise  reasonable  care; 
third,  tliat  the  court  erred  In  diarglng  the 
Jury  on  the  measure  of  damages. 

[1]  The  first  question  aboye  stated  has 
been  before  this  court  In  a  number  of  oases, 
beginning  with  Stone  t.  HUIs,  45  Conn.  44, 
29  Am.  Rep.  635,  to  Carrier  v.  Donavon,  88 
Conn.  37,  89  Atl.  894.  But  the  rnle  in  this 
state  is  laid  down  in  Ritchie  ▼.  Waller,  63 
Conn.  155,  28  AtL  29,  27  L.  B.  A.  161,  S8 
Am.  St  Rep.  361,  and  is  the  one  uniformly 
applied.  In  the  last  case  the  court  uses 
this  language: 

"In  cases  where  the  deviation  la  slight,  and 
not  unusual,  the  court  may,  and  often  will,  as 
matter  of  law,  determine  uat  the  servant  was 
still  executing  hia  master's  business.  So,  too, 
wliere  the  deviation  is  very  marked  and  unusual, 
the  court  in  like  manner  may  determine  that  the 
servant  was  not  on  the  master's  business  at  all, 
but  on  his  own.  '  Oases  falling  between  these 
extremes  will  be  ref^vded  as  involving  merely  a 
question  of  fact,  to  be  left  to  the  jury." 

The  court,  in  leaving  to  tlie  Jury  as  a 
question  of  fkct  whether  this  act  of  the  de- 
fendant's servant  in  intending  to  go  borne 
to  his  dinner  under  the  circumstances  was 
a  departure  from  his  master's  servioe,  was 
as  ftivorable  to  the  defoidant  as  the  facts 
In  the  case  permitted.  Ayrault  was  on  his 
return  trip;  tljo  outward  trip  was  confessed- 
ly in  the  line  of  his  employment,  and  it  oan- 
not  he  said  that  a  simple  intention  on  bis 
part  to  go  home  with  the  truck  for  his  din- 
ner, with  the  ««sent  of  his  employer,  was 
a  departure  from  his  master's  business.  The 
deviation,  if  any,  may  have  been  so  slight 
that  tile  court  might  have  properly  instruct- 
ed tbe  Jury  as  a  matter  of  law  tbat  the  serv- 
ant was  acting  within  the  scope  of  his  em- 
ployment. It  does  not  appear  how  far  from 
the  most  direct  route  to  defendant's  yard, 
where  presumably  the  trudc  was  placed 
when  not  in  use,  Ayrault  had  departed  at 
tbe  time  of  the  accident;  but  it  does  appear 
that  tbe  direct  route  from  the  point  where 
he  came  upon  Main  street  after  delivering 
his  load  of  merchandise  was  in  a  southerly 
direction,  while  he  turned  to  go  northerly. 
It  would  not  be  contended  that,  if  Ayrault's 
bouse  had  been  on  the  direct  route  to  tbe 
yard,  bis  purpose  to  stop  for  bis  dinner  on 
tbe  way  would  be  a  departure  from  his  mas- 
ter's buriness;  and  neither  can  it  be  said 
as  a  matter  of  law  that  taking  a  more  in- 


direct way  constituted  such  departure,  be- 
cause, BO  far  as  appears,  the  deviatirai  may 
have  been  so  small  as  to  be  no  deviation  at 
all,  even  if  it  is  assumed  that  it  was  his  in- 
tuition to  depart  wholly  from  the  masterti 
service. 

[2]  Upon  the  question  of  due  care  on  tbe 
part  of  the  boy  Kavano  the  court  said: 

"The  same  rule  applies  to  the  boy  with  refer- 
ence to  what  he  should  do  as  applies  to  the 
man.  Each  muat  use  reasonable  care,  but  then 
is  this  distinction:  You  do  not  ordinarily  ask  of 
a  boy  the  same  care  whidi  yon  ask  of  a  man, 
and  the  law  don't.  The  law  says  that  what  a 
bov  must  do  is  to  use  that  degree  of  care  which 
a  boy  of  the  same  degree  of  Intelliicence^  of  the 
same  age,  of  the  same  experience,  mixht  reason- 
ably be  expected  to  exercise.  It  is  not  now  the 
care  of  an  ordinarily  prudent  man  ;  it  is  the  care 
of  an  ordinarily  pradent  boy,  similar  to  the  boy 
in  question,  in  these  various  respects.  So  tbat 
the  burden  which  rests  upon  the  plalntUf  in  re- 
irard  to  the  care  which  this  boy  idioold  exercise 
is  this:  Did  be  act  as  a  boy  of  that  age  and  ex- 
perience and  intelligence  and  general  surround- 
ings might  be  expected  to  act'^ 

This  extract  may  be  open  to  ob]ecti<m, 
if  stated  in  connection  with  Ayrault's  duty, 
under  the  circumstances,  because  it  would 
not  be  bis  duty  to  use  the  same  precautions 
to  avoid  injury  to  this  boy  as  he  would  a 
child  just  beginning  to  walk.  He  is  only 
bound  to  regulate  his  conduct  by  that  wbidi 
by  due  attention  he  could  seei.  He  could  not 
see  the  boy's  Intelligence  and  ezperioioe  In 
life.    The  court  also  said: 

"The  boy  cannot  be  heedless  or  careless.  He  is 
bound  to  use  his  faculties.  He  is  bound  to  do 
what  he  can  reasonably  to  avoid  injniy  to  see 
and  hear,  and  use  generally  his  faculties;  and 
if  be  finds  himself  in  a  position  where  danger  is 
imminent,  he  is  bound  to  do  what  he  can  rea- 
sonably to  avoid  it." 

This  correctly  defines  tbe  plaintUTs  in- 
testate's duty. 

[3,4]  The  court  charged  the  Jury  In  re- 
gard to  the  damages  in  substantially  the 
language  of  this  court  In  Broughel  v.  S.  N. 
n.  T.  Co.,  73  Conn.  614,  48  AtL  751.  84  Am. 
St.  Rep.  176,  as  follows: 

"Just  so  far  as  you  can,  you  are  to  base  it  on 
the  loss  which  would  come  to  his  estate  by  rea- 
son of  hia  untimely  death." 

But  the  trial  court  said  further: 

"So  tbat  the  rule,  as  I  say,  is  the  lump  sum 
which  will  fairly  give  compensation  for  the  loss 
of  tbe  net  earnings  for  the  space  of  time  which 
you  may  fairly  expect  this  boy  to  live  after  he 
geU  to  be  21.'' 

The  rule  thus  steted  does  not  contain  all 
tbe  elements  of  damage  named  In  tbe  case 
above  dted.  Broughel  v.  S.  N.  B.  T.  Oa. 
However,  as  stated.  It  did  the  defendants 
no  harm.    Quoting  from  tbat  case: 

"Under  the  statutes,  tbe  right  to  recover  a  lim- 
ited compensation  for  death  alone,  as  one  of  the 
results  or  consequences  of  a  wrong  Inflicted  upon 
a  man  in  his  lifetime,  survives  to  or  is  vested  in 
his  executors  or  administrators  for  the  benefit  of 
certain  designated  beneficiaries,  and  is  thus  in  a 
certain  sense  made  a  part  of  his  estate^  regarded 
as  that  aggregate  of  rights  and  possessions  wUdi 
a  man  leaves  at  his  death." 
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So  fhe  law  Is  that  a  man's  estate  Is  en- 
titled to  some  compensation  for  death  alone, 
without  wandering  Into  the  somewhat  hazy 
realm  of  an  Individual's  expectation  of  life 
w  his  probable  accumulations,  though  these 
latter  are  in  some  cases  proper  subjects  of 
consideration  on  the  question  of  damages. 
The  evidence  was  sufficient  to  sustain  the 
verdict  for  the  damages  awarded  in  this 
case. 

There  is  no  error.  The  other  Judges  oon- 
cnrreda 


on  Ue.  SOS) 

Appeal  of  LIBBT  et  aL 

In  re  JBRBABD'S  WXIXi. 

(Supreme  Judicial  Court  of  Mainei    July 
8,  19ia) 

1.  Wnxs  «=3674  —  BjtT,icASB  or  Debt  Dus 
Testatbiz. 

WUl  of  executrix,  who  was  life  tenant  of 
estate  of  deceased  husband,  held  to  clearly  indi- 
cate that  she  did  not  consider  note  in  her  favor 
existing  claim  against  her  husband's  estate,  and 
that  she  did  not  intend  to  enforce  It 

2.  BXKCUTOBS  AITD  ADlCtNIBTSATOBS     <=n4gl 

Death  of  AninNiSTSATOB— AniamsrSATiON 

or  BSTAIV— ACOOVNTINO. 

Administrator  of  deceased  administrator 
should  account  in  probate  court  for  benefit  of 
his  intestate,  but  the  accounting  Is  limited  to 
acts  done  by  deceased  representative  in  his  life- 
time. 

8.  EhOOUTOBS    AND    ADKIinSxaATOBS    •s»610 

(8)— -AccouimNQ — ^Review. 
The  Supreme  Judicial  Court  Is  not  called 
upon  to  pass  upon  all  the  items  of  a  disallowed 
account,  on  report  of  an  appeal  from  the  decree 
of  a  judge  of  probata 

4.  EixEOTTTOBS  AND  Aduinibtbatobs  4=»464 
— ^DeATH  of  EaCEOTJTOft— Accountiwo. 
Where  estate  was  devised  to  widow,  with 
power  of  appointment  as  to  part  of  the  estate, 
any  residue  remaining  to  go  to  certain  legatees, 
debts  paid  her  executors  cannot  be  included  in 
their  account  of  the  decedent's  administration 
of  her  husband's  estate,  as  their  payment  de- 
volved on  the  administrator  of  the  husband's 
estate;  but  the  latter  could  not  pay  for  ex- 
penses of  administration  and  litigation  concern- 
ing the  widow's  own  property,  under  Rev.  St 
1916,  a  68k  St  26,  27. 

Ai^>eal  from  Supreme  Jndldal  Court,  Pe- 
nobscot County,  at  IJaw. 

In  the  matter  of  the  accounting  of  Leon  Ij. 
Ubby  and  Alice  M.  Cornfbrth,  executors  of 
the  will  of  Semantha  C.  Jerrard,  deceased, 
who  was  executrix  of  the  will  of  Simon  O. 
Jerrard.  From  a  decree  of  the  Judge  of  pro- 
bate, disallowing  the  account,  the  executors 
appeal.  On  report  from  the  Supreme  Court 
of  Probate.  Appeal  sustained,  and  proceed- 
ing remanded. 

Atgned  before  CORNISH,  O.  J.,  and 
SFDAR,  BIRD,  HANSON,  and  PHUr 
BROOK,  JJ. 

Hanson  &  CooUdge,  of  Plttsfleld,  for  ap- 
pellants. Blatthew  Laughlln,  of  Bangor,  pro 
se.  A.  J.  Merrill,  of  Bangor,  for  appellee 
Home  tor  Aged  Women. 


BIRD,  J.  Simon  G.  Jerrard,  of  Levant,  In 
the  county  of  Penobscot,  died  testate  on  the 
28th  day  of  January,  1909,  at  the  age  of  80 
years,  leaving  a  widow,  Semantha  O.  Jerrard, 
and  no  Issue.  By  his  will,  which  bears  the 
date  of  January  1.  1898,  he  appoints  his 
widow  executrix,  provides  for  a  monument 
on  his  burial  lot,  bequeaths  certain  personal 
property  to  relatives,  to  be  delivered  at  the 
decease  of  his  wife  or  during  her  lifetime,  at 
her  election,  certain  i)erBonal  property  to  be 
delivered  the  legatee  In  the  usual  course  of 
admlnlstratlmi,  and  two  money  legades  pay- 
able on  the  decease  of  his  wif  a  The  remain- 
ing Items  of  the  will  are  as  follows: 

"Ninth.  All  the  rest,  residue  and  remainder 
of  the  property  of  whatever  name  or  kind  of 
which  I  may  die  possessed,  together  with  the 
use  and  proceeds  during  her  lifetime  of  all  prop- 
erty embraced  in  the  foregoing  bequests,  I  here- 
by give,  devise  and  bequeath  to  my  beloved  wife, 
Semantha  C.  Jerrard  for  her  sole  and  separate 
use  for  and  during  her  natural  life,  with  full 
I>ower  to  use,  dispose  of,  sell  and  convey  any 
or  all  of  it  as  she  may  desire,  the  same  as  I 
might  do  if  living,  and  to  dispose  of  by  will,  at 
her  discretion,  as  a  memorial  fund  in  her  own 
name  and  mine  to  be  devoted  to  some  charitable, 
benevolent  or  educational  use,  a  sum  not  ex- 
ceeding three-fourtiis  part  of  what  may  remain 
of  my  estate  at  her  decease.  And  I  earnestly 
desire  that  my  said  wife  during  her  lifetime 
shall  dispose  of  by  gift  to  such  of  my  relatives 
as  are  not  specially  named  in  this  instrument  all 
my  hoosehold  goods,  pictures,  silver,  glass  and 
crockery  ware  and  aO  other  articles  which  go 
to  make  up  the  furnishings  of  our  home,  so  that 
none  of  said  furnishings  shall  evor  be  disposed 
of  by  sale. 

"Tenth.  Whatever  may  remain  of  my  estate 
at  the  decease  of  my  said  wife,  not  disposed  of 
by  or  under  the  foregoing  provisions  of  this  will, 
after  paying  all  her  Just  debts,  funeral  expenses 
and  tne  costs  of  administration,  I  i^ve  devise 
and  bequeath  as  follows:  To  my  sister  Mrs. 
Jane  Ii.  Bennett  to  my  brother  John  F.  Jer- 
rard, to  my  brother  Anson  C.  Jerrard,  to  my 
sister  Mrs.  Helen  N.  Jenkins  and  to  my  sister 
Mrs.  Angelia  J.  Brackett  each  one  seventh  part 
To  my  sister  Mrs.  Sarah  G.  Crosby  the  income 
of  one-seventh  part  during  her  natural  life  and ' 
at  her  decease  said  part  to  be  divided  equally 
between  her  son  Ellery  C.  Crosby  and  her 
daughter  Mrs.  Ada  M.  Wing,  and  the  remaining 
seventh  part  to  be  divided  equally  between  San- 
ford  C.  Jerrard  and  Eva  M.  Jerrard  son  and 
daughter  of  my  brother  Qeorge  W.  P.  Jer- 
rard.   •    •    •" 

This  will  was  duly  admitted  to  probate  in 
the  probate  court  of  Penobscot  county. 

After  the  decease  of  her  husband,  his  wid- 
ow, Senaantha,  continued  to  reside  ut)on  and 
operated  the  farm  herdnafter  referred  to  for 
about  a  year  and  a  half.  She  then  took  up 
her  residence  with  her  nlece^  and  the  niece 
also  of  her  deceased  huMiand,  Alice  M.  Com- 
forth,  with  whom  she  lived  until  her  decease. 
Under  date  of  August  16,  1911,  Semantha  C. 
Jerrard,  of  Plttsfleld,  in  the  county  of  Somer- 
set, as  the  widow  of  Simon  6.  Jerrard,  and 
avowedly  for  the  purpose  of  executing  the 
power  of  appointment  given  her  by  the  ninth 
item  of  the  will  of  her  deceased  husband, 
made  a  will  by  the  first  Item  of  whldb  she 
aivolnted  Leon  L.  Llhby,  one  of  the  appel- 


sFOr  etliar  gsms  m*  muds  tofile  and  KBY-NUHBE:b  in  mil  Kej-NumlMrad  DigMta  and  IndezM 

Digitized  by 


Google 


362 


IM  ATIANTIO  BBPOSTEB 


(M& 


tanta,  execatwr.  The  aeoond  and  remaining 
Item  follows: 

"Second.  I  hereby  gire  and  bequeath  the  sum 
of  four  thousand  dollars  to  the  Home  for  Aged 
Women  at  Bangor,  Maine,  said  amount  to'  be 
invested  in  IcKig  time  securitiM,  more  with  a 
view  to  the  safety  of  the  principal  than  to  the 
income,  and  said  amount  as  invested  to  consti- 
tute a Jiermanent  memorial  fund  to  be  known  as 
'The  Col.  Simon  O.  and  Semantha  C.  Jerrard 
Fund.'  The  annual  income  and  no  more  of  this 
fund  shall  be  used  for  the  goieral  purposes  of 
maintaining  said  home  and  carrying  out  the  pur- 
poses thereoL 

"This  legacy  is  to  be  paid  from  the  property 
described  in  said  ninth  paragraph  of  the  will  of 
Simon  G.  Jerrard  and  ia  disposed  of  by  authori- 
ty of  said  paragraph." 

On  the  26th  day  oif  October,  1911,  she  made 
a  second  will,  which  confirms  that  o£  August 
16t  1911,  makes  sundry  bequests  of  personal 
prciterty  and  gives  all  the  remainder  of  her 
Iiersonal  estate  to  Alice  M.  Comtortb,  whom 
she  appoints  executrix. 

The  widow,  Semantha  O.  Jerrard,  died, 
aged  80  years,  on  the  4th  day  of  Deoemher, 

1911,  without  rendering  any  account  as  ez- 
ecntriz  of  her  husband's  estate  or  filing  any 
Inventory  thereof. 

Both  her  wills  were  duly  proved  and  allow- 
ed In  the  proate  court  of  Somerset  county,  as 
one  wlU,  and  letters  testamentary  Issued  to 
liBon  L.  Libby  and  Alloe  M.  Oomforth,  named 
as  executor  and  executrix  In  the  respective 
wills. 

Subeequently,  apparently  on  January  30, 

1912,  Matthew  Laughlln,  Bsq.,  of  Bangor, 
was  appointed  administrator  de  bonis  non 
with  the  will  annexed  of  Simon  O.  Jerrard. 

The  Inventory  of  the  estate  of  Semantha 
C.  Jerrard,  which  was  filed  July  14,  1913, 
shows  real  estate,  $1,000 ;  goods  and  <^iattels, 
9U8.50;  and  rights  and  credits,  96,696.4&- 
totallng  $7,814.96. 

Without  filing  any  Inventory  of  the  estate 
of  Simon  O.  Jerrard,  as  of  the  date  of  his 
decease,  which  perhaps  was  neither  possible 
nor  possibly  needful,  the  executors  of  the 
wUl  of  Semantha  C.  Jerrard  filed  In  the  pro- 
bate court  of  Penobscot  county  what  pur- 
ports to  be  the  first  and  final  account  of  Se- 
mantha C.  Jerrard,  as  executrix  of  the  last 
will  and  testament  of  Simon  O.  Jerrard.  It 
bears  date  of  the  fourth  Tuesday  of  July, 

1913,  In  Schedule  A  they  charge  the  de- 
ceased executrix  with: 

"Property  which  was  in  the  hands  of  Seman- 
tha C.  Jerrard  at  the  time  of  her  decease  and 
had  been  the  property  or  proceeds  of  property  of 
the  late  Simon  6.  Jerrard." 

As  such  appear  sundry  choses  in  action, 
aggregating  $1,080,  and  further  choses  in  ac- 
tion, all  substantially  deposits  In  banks  in 
the  name  of  Semantha  C.  Jerrard,  and  notes 
to  her  order,  aggregating  $2,698.81,  making 
the  total  amount  of  Schedule  A  $3,728.81. 
In  Schedule  B  the  first  item  of  credit  Is: 
"Delivered  to  Matthew  Lenghlin,  administra- 
tor de  b<»iis  non  with  the  will  annexed  of  Simon 
O.  Jerrard,  the  following  assets  listed  in  Sched- 
ule A,  standing  in  the  name  of  Simon  O.  Jer- 
rard," in  the  aggregate  amount  of  $1,080. 


The  seccmd  Item  or  credit  Is: 

"Retained  by  Alice  M.  Gomforth  and  Leon  L. 
Idbby,  as  ezecntors  of  the  estate  of  Semantha 
O.  Jerrard,  the  remaining  assets  listed  in  Sched* 
ule  A  towards  i>ayment  of  the  following: 

To  pay  the  balance  due  on  the  prom- 
issoiT  note  dated  Levant,  January 
18,  1888,  signed  by  Simmi  G.  Jer- 
rard, for  value  received  promising  to 
pay  to  the  order  of  Mrs.  Semantha 
O.  Jerrard  the  sum  of  $3,667.30  on 
demand,  with  interest,  on  the  back 
of  which  is  indorsement  of  payment 
of  $3,200  on  April  28,  1891 ;  there 
being  due  oa  said  note,  after  com- 
puting the  Interest  and  deducting 
said  payment,  on  January  2S,  1909, 
the  date  of  the  death  of  said  Simon 
O.  Jerrard,  the  sum  of  $2,464.31. .  .$2,464.81 

To  pay  as  provided  for  in  the  last 
will  and  testament  of  said  Simon  G. 
Jerrard: 

Debt  of  Semantha  0.  Jerrard,  due 
James  H.  Crosby,  for  store  bill  of 
$180.56,  tax  bUl  of  1910  for  $3^ 
and  interest  $20.34,  less  credit  of 
$60  for  stock  and  farming  tools 
^188.90     2,69Bl81 

Costs  of  administrati<»  of  the  es- 
tate of  Semantha  C.  Jerrard,  the 
commission  due  the  executors  of 
her  will  <m  her  penKHial  property, 
appraised  at  $6,814.96,  at  5  per 
cent m.. .$340774 

Services  and  expenses  (rf  Manson 
&  Coolidge  as  attorneys  for  said 
executors 600.00    810.74 

$3,478.85    $3,72&81 
Balance  due  from  the  estate  of  Simon 
G.  Jerrard  to  the  estate  of  Semantha 
O.    Jerrard $780.14." 

In  July,  1916,  the  accountants  moved  to 
amend  their  account  by  substituting  In  Sche- 
dule B,  for  the  sums  of  $340.74  and  $500 
($840.74),  the  sum  of  $2,474.30,  according  to 
the  statement  attached  to  their  motion.  With 
few  exceptions,  the  Items  in  the  statement 
are  charges  of  administration  of  the  estate 
of  Semantha  O.  Jerrard  and  Incurred  since 
the  decease  of  their  testatrix. 

The  Judge  of  probate  refused  the  allowance 
of  the  amendment  and  disallowed  the  ac- 
count From  the  decree  of  the  judge  of  pro- 
bate, the  executors  appealed,  alleging  the  fol- 
lowbig  teasons  of  appeal: 

"Because  it  is  their  right  and  their  duty  t» 
file  and  have  allowed  this  account  of  the  ad- 
ministration by  Semantha  O.  Jerrard  of  the 
goods  and  estate  of  Simon  O.  Jerrard ;  because 
each  of  the  ibnns  in  said  account  were  proper, 
and  should  by  said  decree  have  been  allowed; 
because  the  petition  for  the  amendment  of  said 
account  should  have  lieen  allowed  by  said  de- 
cree, and  the  items  contained  in  said  amendment 
were  proper,  and  should  have  been  allowed  by 
said  decree.*' 

The  case  is  before  this  court  upon  report 
from  the  Supreme  Oourt  of  Probate. 

The  first  item  of  Schedule  B,  tn  the  amount 
of  $1,080,  should  be  allowed.  The  delivery  of 
the  spedflc  rights  and  credits  is  alleged,  and 
the  administrator  de  bonis  non  acknowl- 
edges that  he  received  them. 

The  second  item  of  Schedule  B,  in  ^mount 
of  $2,454.31,  is  claimed  as  a  lawful  credit  by 
right  of  retainer  of  assets  to  meet  the  bal- 
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ance  Oue  apon  tbe  note  of  the  testator,  SlmoD 
O.  Jerrard,  to  the  order  oF  the  testatrix, 
Senmntha  O.  Jerrard,  <rf  the  accounting  exeo- 
ntors.  It  appears  that  this  note,  dated  Jan- 
nary  18,  1888,  was  given  for  the  snm  of  $3,- 
06730.  April  28,  1891.  the  testator  conveyed 
to  his  wife,  the  -payee,  his  homestead  farm 
and  two  other  parcels  of  real  estate  fOr  the 
recited  consideration  of  $8,200,  and  on  the 
same  day  the  payee  indorsed  upon  the  note 
the  payment  of  $3,200.  From  the  date  of  the 
note  to  the  day  of  the  death  of  maker  more 
than  21  years  had  elapsed,  from  the  date  of 
the  Indorsement  to  his  death  nearly  18  years, 
and  to  the  claim  of  the  right  to  retain, 
which  waa  first  made  manifest  to  the  ad- 
ministrator de  bonis  non  by  the  filing  of  the 
account  in  July,  1913,  more  than  26  years. 

As  to  the  actual  consideration  for  the  note, 
there  is  no  evidence.  Whether  Mrs.  Jer- 
rard  was  at  its  date  possessed  of  any  prop- 
erty is  open  to  great  doubt.  Her  niece,  Mrs. 
Comforth,  one  of  tbe  executors,  teiEitifies 
that  she  once  Inherited  three  hundred  and 
some  odd  dollars,  and  does  not  know  that  she 
ever  acquired  any  other  means. 

It  seems  that,  at  the  time  the  note  of  Jan- 
nary  18,  1888,  was  made,  Simon  G.  Jerrard 
was  liable  upon  a  note  of  large  amount,  and 
was  holding  the  ofBce  of  sheriff  of  Penobscot, 
wherein  he  was  liable  at  any  time  to  be  in- 
volved in  litigation. 

The  Indorsement  upon  the  note  of  the  ex- 
presised  consideration  for  the  conveyance  of 
the  form  by  her  husband  to  Semantha  O.  Jer- 
rard was,  as  already  noted,  in  her  own  hand, 
and  there  is  no  evidence  tending  to  show  that 
the  husband  was  at  any  time  aware  of  it. 

There  is  no  evidence  tending  to  show  that 
Mrs.  Jerrard  in  her  lifetime  intended  to  exer- 
cise the  right  of  retainer,  but  there  is  evi- 
dence that  her  executors  claimed  to  exorcise 
the  right 

Under  these  circumstances,  it  la  at  least 
doubtful  if  Mrs.  Jerrard  con^dered  the  note 
an  existing  liability  against  the  estate  of  her 
husband,  or  intended  ever  to  enforce  it 

[1]  But  on  the  16th  day  of  August,  1911, 
less  than  4  months  before  she  died,  she  made 
a  will  in  exercise  of  the  power  of  appoint- 
ment sHvea  by  the  will  of  her  husband, 
whereby  she  gave  the  sum  of  $4,000  to  the 
Home  for  Aged  Women  of  Bangor.  This  will 
she  confirmed  2  months  later.  By  his  will 
tbe  sum  so  given  was  not  to  exceed  "three- 
fourths  part  of  wliat  may  remain  of  my  es- 
tate at  her  decease."  If  the  accodnt  of  her 
administration  rendered  by  h«  executors  is 
correct,  and  she  regarded  the  note  enforcea^ 
ble^  her  husband's  estate  remaining  was  but 
lltfle  more  than  $1,000,  and  her  will  be- 
C(»ne8  a  reproach  to  her  husband's  memory. 
On  the  other  hand,  if  there  be  deducted 
from  the  rights  and  credits  ($6,686.46)  shown 
by  the  Inventory  of  her  estate  the  notes  and 
Interest  thereon  received  by  Mrs.  Jerrard  up- 
on the  sale  of  her  farm  ($S,465.7<9  and  the 
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bank  deposit  claimed  to  be  her  own  ($167.69), 
there  remains  the  sum  of  $3,083.00.  If  to 
this  sum  be  added  the  assets  ($1,030)  turned 
over,  to  the  administrator  d.  b.  n.  a  t  a.,  we 
Iiave  the  sum  of  $4,113.06.  If  to  this  be  add- 
ed $600,  given  the  husband  of  Mrs.  Comforth 
t>revlously  to  the  making  of  her  second  will, 
and  the  principal  of  a  note  for  $600  given 
Mlrs.  Comforth  on  the  day  the  will  was  exe- 
cuted (Crosby  v.  Comforth,  112  Me.  118,  90 
Atl.  982,  which  it  is  agreed  may  be  consider- 
ed), we  have  the  sum  of  $6,113.06,  not  far  from 
$5,333,  the  sum  to  which  the  husband's  e»- 
tate  diould  have  amounted  to  warrant  the 
exercise  of  tbe  power  of  appointment  In  the 
sum  of  $4,000.  She  could,  however,  have 
reached  these  figures  only  upon  the  basis  of 
considering  the  balance  of  ttie  note  of  $3,6S7.- 
30  as  not  to  be  enforced.  We  conclude  that 
her  wills  clearly  indicate  that  she  did  not  con- 
sider the  note  an  existing  claim  against  her 
husband's  estate  and  did  not  Intend  to  en- 
force it  as  sadL  Barstow  v.  Tetlow,  115 
Me.  96, 106,  97  Atl.  829. 

The  administrator  de  bonis  non  with  the 
will  annexed  of  Simon  O.  Jerrard  claims  that 
he  is  entitled  to  receive  frmn  the  executors  of 
the  will  of  Semantfaa  C.  Jerrard  the  balance 
of  the  assets  of  the  estate  of  the  former,  as 
shown  by  their  account,  less  the  amount  of 
$1,080  already  imid  hhn. 

In  Hall  V.  Otis,  71  Me.  826,  830.  the  wiU 
under  which  the  controversy  arose  was  not 
dissimilar  to  that  of  Simon  O.  Jerrard.  The 
wife  was  given  the  residue  of  the  estate  for 
life,  with  power  of  disposal,  with  remainder 
over  upon  her  decease  of  what  then  remained 
to  be  divided  among  his  surviving  brothers 
and  sisters.  She  was  named  executrix.  Pro- 
ceedings in  equity  were  commaiced  by  the 
administrator  d.  b.  n.  c.  t.  a.  against  the  ex- 
ecutor of  the  deceased  widow.  After  a  con- 
structtcm  of  the  will,  to  the  eflFect  that  the 
brothers  and  sisters  surviving  are  entitled  to 
what  remained,  the  court  says: 

"We  think  •  •  •  that  his  admhustrator  Is 
entitled  to  all  that  portioa  of  Daniel  B.  Hall's 
[the  testator's]  estate  (Induding  the  proceeds  of 
property  sold  by  his  widow)  wluch  had  not  beat 
expended  at  the  time  of  her  decease." 

In  Hatch  v.  Calne,  86  Me.  282,  284,  29  AtL 
1076,  1077,  a  bill  in  equity  for  the  recovery 
of  a  sum  of  money  in  a  savings  bank,  which 
plaintiff  claimed  was  a  part  of  the  estate  of 
Joseph  Storer,  deceased  testator,  whose  ad- 
ministrator d.  b.  n.  c.  t.  a.  brings  the  bill 
against  the  executrix  of  the  widow  of  tes- 
tator, the  will  was  substantially  like  those  in 
the  foregoing  case,  and  in  the  case  under 
consid^ation,  with  remainder  over  to  a 
charitable  institution.  The  court  concludes 
its  opinion  as  follows: 

"It  is  settled  law  in  this  state  that,  under 
wills  similar  to  the  one  now  before  us,  the  wid- 
ow takes  only  a  life  estate,  and  that  whatever 
remains  of  the  estate  at  her  decease  goes  to  the 
beneficiaries  named  in  the  will,  and  that  a  bill 
in  equity  may  be  maintained  bj  die  admlnistia- 
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tor  d*  bonla  Bon  eoin  teitamento  annexo,  to  ob- 
tain poasMaiatk  of  the  remaindar." 

The  caK  of  Small  t.  Thompson  arose  un- 
der a  'Will  of  very  like  diaracter,  in  which 
provl(4on  is  made  for  the  payment  from  the 
proiterty  remaining  at  the  decease  of  the  life 
toiant,  the  widow  of  the  testator,  of  her 
debts  and  funeral  expenses.  The  appellant 
in  the  Supreme  Ckmrt  of  Probate  was  the  ad- 
ministrator d.  b.  n.  c.  t.  a.  of  the  testator, 
and  the  appellee  the  executor  of  the  will  of 
the  deceased  life  tenant.  The  case  was  be- 
fore this  court  upon  the  exception  of  the  ap- 
pellee. The  Supreme  Court  of  Probate  found 
that  a  portion  of  the  estate  of  the  testator 
remained  in  the  hands  of  the  life  tenant  and 
executrix  at  the  time  of  her  decease,  and  de- 
creed that  the  appellee  be  diarged  with  the 
peritonal  property  in  question,  which  may  be 
subjected  to  the  charges  of  administration 
not  actually  paid  by  the  executrix  in  her  life- 
time, and  then  paid  or  delivered  to  the  ad- 
ministrator of  the  testator  de  bonis  non  "by 
him  to  be  applied  to  the  paymeit  of  the  debts 
of  [the  life  tenant]  and  her  funeral  ex- 
Itrases,  the  charges  of  administration,  and 
then  distributed  among  the  heirs  at  law  of 
[the  testator],  as  provided  in  hla  wiU."  82 
Me.  639,  648,  545,  43  AU.  609,  610. 

[2]  The  right  and  duty  of  an  administra- 
tor of  a  deceased  administrator  to  account 
In  the  probate  court,  for  the  benefit  of  his 
intestate,  were  early  recognized  by  this  court 
NawAl  V.  NoweU,  2  Me.  (2  Oreenl.)  76,  81. 
The  same  case  indicates  by  fair  Inference 
that  the  accounting  is  limited  to  acts  dcme  by 
the  deceased  representative  in  his  lifetime, 
and  that  the  administrator  of  the  latter  can 
proceed  no  further  in  the  administration  of 
the  estate  of  the  first  intestate.  In  harmony 
with  the  case  last  cited  is  Small  v.  Thomp- 
son, 92  Me.  639,  646,  43  Aa  600. 

[3]  By  statute  it  is  provided  that: 

"The  executor  of  on  executor  has  no  authori- 
ty, as  such,  to  administer  the  estate  of  the  first 
testator ;  but  on  the  death  of  the  sole  oi  surviv- 
ing executor  of  any  last  will,  administration  of 
said  estate  not  already  administered  may  t>e 
granted  with  the  will  annexed,  to  such  person 
as  the  judge  thhiks  fit"  R.  S.  1916,  c  68,  { 
27 ;  Laws  Mas&  1783,  c.  24,  (  10 ;  Pub.  Laws 
of  Maine  1821,  c.  61,  i  19. 

See  Ptescott  v.  Morse,  64  Me.  422.  - 
And  by  B.  S.  c.  68,  §  26,  the  power  and 
duty  of  administrators  d.  b.  n.  are  extended 
to  effects  not  distributed,  and  are  no  longer 
restricted  to  those  unadministered.  Walker 
V.  Savings  Bank,  113  M&  363,  357,  93  AtL 
1026,  L.  R.  A.  1915B,  840,  Ann.  Cas.  1917B,  1. 
It  may  be  that  the  conclusions  already 
reached  practically  dispose  of  the  appeal; 
but,  as  the  case  is  reported  for  the  decision 
of  aU  questions  of  law  and  t&ct  involved,  it 
may  be  incumbent  upon  the  court  to  reach 
further  conclusions  and  to  make  further  sug- 
gestiiHis,  which  will  guide  the  probate  court 
in  passing  upon  the  account,  to  which  we 
must  refer  the  allowance  or  disallowance  of 
tlie  particular  Items,  as  well  by  reason  of 


ladc  of  evidence  to  detwmlne  as  to  many  of 
the  Itons,  as  because  we  do  not  think  that 
by  reiKHTting  an  appeal  from  the  decree  of 
the  judge  of  probate  this  court  can  be  called 
upon,  among  other  things,  to  pass  upon  all 
the  items  of  a  disallowed  account.  It  has 
none  of  the  iwwers  to  employ  the  instru- 
mentalities which  other  courts  may  invoke 
in  such  cases.  See  Crocker  v.  Crocker,  43 
Me.  661,  662;  Fessenden,  i^pellant,  77  Me 
98.  99. 

[4]  These  conclusions  <Mr  suggestions  in- 
volve a  construction  of  the  final  or  tenth  item 
of  the  will  of  Simon  O.  Jerrard,  see  Small  v. 
Thompson,  92  Me.  537,  644,  48  AtL  609,  whidi 
provides  that: 

"Wliatever  may  remain  of  my  estate  at  the 
decease  of  my  wife,  not  disposed  of  by  or  under 
the  foregoing  provisiona  of  this  will,  after  pay- 
ing all  her  just  debts,  funeral  expenses  and 
the  coeta  of  administration,  I  give,  devise  and 
bequeath  as  follows." 

Then  follow  the  names  of  the  legatees  and 
the  proportions  in  which  they  are  to  take. 

We  conclude,  upon  the  whole  will  and  its 
evident  purpose,  that  the  testator  intoided 
by  the  tenth  item  to  give  to  the  legatees  nam- 
ed whatever  of  his  estate  remained  in  the 
hands  of  his  wife  at  her  decease,  not  used 
and  disposed  of  by  his  wife,  after  the  pay- 
ment of  the  legacies  made  payable  upon  her 
decease  and  the  bequest  to  the  Home  for 
Aged  Women,  less  the  amount  required  to 
pay  her  just  debts,  funeral  expenses,  and  the 
costs  of  administration.  Her  debts  paid  by 
the  executors  of  her  will  cannot  be  included 
in  the  account  of  these  executors  in  their  ac- 
count of  her  administration  of  her  husband's 
will.  This  necessarily  follows  from  the  con- 
clusion, already  reached,  that  their  payment 
devolved  <m  his  administrator  de  bonis  non. 
In  the  account  no  charge  of  funeral  expenses 
is  made. 

Numerous  charges  purporting  to  be  the  ex- 
penses of  the  administration  of  her  estate 
contracted  by  her  executors  appear  in  their 
account.  To  what  extent  they  are  a  charge 
upon  the  estate  of  Simon  O.  Jerrard  depends 
upon  the  meaning  oi  the  words  used  in  the 
tenth  item  of  his  will,  "the  costs  of  admin- 
istration." Considering,  as  before,  the  whole 
will  and  the  evident  purpose  of  the  testator 
and  the  circumstances  revealed  by  the  evi- 
dence, we  think  the  expression  quoted  refers 
to  the  expense  of  administering  his  own  es- 
tate by  his  administrator  de  bonis  non,  any 
unpaid  expense  of  administration  incurred 
by  his  executrix  in  her  lifetime  (and  th^re 
appears  to  be  no  charge  for  sudi  expenses), 
and  the  cost  of  the  probate  and  allowance  of 
such  will  or  wills  of  his  widow  as  were  made 
in  execution  of  the  power  of  appointmeit 
given  her  by  the  ninth  item  of  his  will  and 
that  expenses  of  the  administration  under 
her  wills  arising  from  litigation  or  otherwise 
concerning  her  own  property  and  estate  were 
not  Intended  to  be  Included.  It  is  signlflwiitf 
that  the  expenses  of  the  litigation  in  Crosby 
T.  Coroforth,  112  Me  109,  US.  80  AtL  9S1, 
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were  ordered  paid  from  her  eatata  The 
court  In  that  case  must  hare  acted  with  full 
knowledge  and  adTl^edly,  as  it  had  before  it 
all  the  wlUs  both  that  of  Simon  O.  Jerrard 
and  those  of  his  wife.  The  ccmtroversy  in 
that  case  concerned  oa\j  her  own  estate.  Be 
that  as  it  may,  we  think  It  clear  that  what- 
ever expenses  of  administratl<m  arise  from 
the  probate  and  allowance  of  her  wills  are 
not  to  be  allowed,  except  the  nominal  fees 
and  expenses  attending  the  allowance  of  her 
first  will,  nor  should  they  appear  in  the  ac- 
count of  the  executrix  Of  Simon  O.  Jerrard's 
will  rendered  by  her  executors.  They  are  to 
be  paid  by,  and  credited  in  the  aoconnt  of^ 
the  administrator  de  bonis  non. 

SV>r  the  same  reasons  this  court  does  not 
pass  upon  the  motion  to  amend.  It  com- 
prises many  items.  The  facts  should  be  de- 
termined in  the  Supreme  Court  of  Probate, 
and  the  various  items  sought  by  amendment 
to  be  added  to  the  account,  be  allowed  or 
disallowed  in  accordance  with  the  law  de- 
clared in  this  (pinion. 

The  allnsion,  necessarily  made  in  the  dis- 
cussion of  this  case,  to  the  right  of  retainer. 
Is  not  to  be  regarded  as  a  recognition  of  its 
existence  in  this  Jurisdiction.  Whether  or 
not,  in  view  of  our  statutory  provisions  re- 
garding the  allowance  of  the  private  claims 
of  executors  and  administrators,  they  may 
still  exercise  the  common  law  right  of  re- 
tainer is  not  decided. 

Appeal  tnistalned,  with  costs. 

Bemanded  to  Supreme  Court  of  Probate 
for  further  action  in  accordance  with  this 
opinion. 

<us  Ud.  tt) 

CHRISTOPHER  v.  SISE.    (Na  a) 
(Court  of  Appeals  of  Blaryland.    June  19, 1918.) 

1.  Evidence  «=>43(1)  —  Judioiai.  Notice  — 
C0T7BT  Rboobds. 

The  Court  of  Appeals  takes  indidal  notice 
of  all  papers  properly  filed  in  sncn  court. 

2.  Judgment  $=>570(1)  —  Conclusiveness  — 
Title  to  Land. 

A  judgment  dismissing  a  bill  of  complaint 
for  specifie  performance  of  alleged  land  contract 
precludes  the  court,  in  action  between  same  par- 
ties for  restitution  of  posseasion  of  land  inyolyed 
in  former  action,  from  granting  motion  to  quaah 
proceedings,  where  matters  get  up  in  motion  are 
a  rq^tion  of  allegations  of  dismissed  bill. 

Appeal  from  Circuit  Court,  Caroline  Coun- 
ty;  W.  H.  Adklns  and  Philemon  B.  Hopper, 
Judges. 

"To  be  officially  reported." 

Action  by  Albert  W.  Sisk  against  Oootee 
Christopher.  Judgment  for  plaintiff,  and 
defendant  appeals.    Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PAinSON,  URNBR,  STOOK- 
BBIDQB,  and  CONSTABLE,  JJ. 

T.  Alan  Ooldsborough,  of  Denton,  for  ap- 
pellant Henry  R.  Lewis,  of  Denton  (Charles 
B.  Harrison,  of  Preston,  and  Lewis  ft  Knotts, 
of  Denton,  on  the  brief),  for  appellee. 


CONSTABLE,  J.  The  appellee  in  this  case 
institated  proceedings  before  a  Justice  of  the 
peace,  under  authority  of  article  53  of  the 
Code,  for  restitution  of  the  possession  of  real 
estate.  The  appellant,  at  the  hearing  before 
the  Justice  of  the  peace,  attempted  to  raise 
the  question  of  the  Jurisdiction  oi  the  Justice 
to  hear  the  case,  for  the  reaaoa  that  title  to 
land  was  involved.  Judgment  of  restitution 
of  the  premises  to  the  appellee  was  entered, 
and  an  appeal  therefrom  was  taken  to  the 
drcnlt  court  On  appeal  before  that  court, 
the  appellant  again  raised  the  same  question 
of  Jurisdiction  by  filing  a  moti<Hi  to  qnash  the 
proceedlnga  The  motion  was  overruled,  and 
the  Judgment  affirmed.  From  that  Judgment 
this  appeal  was  prosecuted. 

The  testimony  Introduced  in  this  case  on 
the  motion  to  quash  was  that  offered  at  a 
former  trial  between  the  same  parties  and 
about  the  same  subjects-matter,  and  was  c^- 
tifled  by  the  lower  court  as  follows : 

"We,  indgea  of  the  drcoit  court  for  Caroline 
county,  hereby  certify  that  all  questions  involv- 
ed in  this  case  were  by  as  decided  in  favor  ot 
the  appellee.  We  furtiier  certify  that  the  ap- 
pellant (who  daimed  that  the  tide  of  land  was 
involved,  depriving  the  jostice  of  the  peace  of 
jnrisdictim,  that  being  the  only  jurisdictional 
question  raised)  agreed  that,  if  the  justice  of 
Uie  peace  had  jurisdiction,  lus  judgment  should 
be  aMimed.  We  further  certify  that  the  afore- 
going testimony  is  that  offered  at  the  trial  of 
the  motion  to  quash  in  this  case.  It  is  a  tran- 
script of  testimony  taken  in  No.  1711  CThancery, 
in  the  circuit  court  for  Caroline  county,  and  It 
was  agreed  between  counsel  that  the  said  testi- 
mony should  be  the  testimony  in  the  case  at 
bar;  it  being  understood  that  the  testimony  was 
objected  to,  the  court's  rulings  excepted  to,  and 
the  testimony  admitted  subject  to  exception, 
just  as  appears  in  the  testimony  taken  in  the 
chancery  case,  and  further  understood  that  the 
appellant's  exceptions  were  finally  overruled. 
Just  as  they  were  in  the  chancery  case.  We  do 
not  indorse  the  interpretati<m  put  upon  the 
court's  opinion  in  the  chancery  case  by  the  ap- 
pellant in  his  affidavit  filed  with  the  justice 
of  the  peace. 

"As  witness  our  hands  and  seals  this  14th 
day  of  Janua^,_191S. 


H.  Adkins, 


[Seal] 
r,     [Seal] 


"Philemon  B.  Hopper, 
"Associate  Judges  of  the  Circuit  Court  fw 
Ciaroline  County.'* 

[1]  It  appears  that  the  decree  in  No.  1711 
Chancery,  in  the  circuit  court  for  Caroline 
county,  mentioned  In  the  above  certificate, 
was  appealed  from,  and  the  record  transmit- 
ted to  this  court  was  No.  20  on  the  April 
term,  1916,  docket,  but,  before  argument  was 
'dismissed  by  order  of  the  appellant  The 
record  in  that  appeal  is  now  on  file  among 
the  papers  of  this  court  and  is  now  before 
us.  We  will  briefly  refer  to  it,  as,  of  course, 
we  take  Judicial  notice  of  all  papers  prop- 
erly filed  In  our  own  court  It  Is  disclosed 
by  It  that  the  appellant  herein  filed  his  bill 
of  complaint  fOr  the  spedflc  performance  of 
an  alleged  contract  of  sale  entered  into  by 
and  betwe^i  the  appellant  and  appellee  here- 
in for  predsely  the  same  tract  of  land  as  la 
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In  eoatrareny  In  tblf  caM.  After  a  fall 
hearing,  the  coort  passed  an  onrestricted  de- 
cree dismissing  the  bllL  It  Is  apparent,  from 
a  consideration  of  the  two  lecords,  that  the 
matters  set  np  In  the  motion  to  qnash  are 
but  a  r^wtltioB  of  the  allegations  relied  apon 
bgr  the  aKtdlant  In  furtherance  of  his  bill 
for  spedflc  performance,  and  npon  \^ileh  "tba 
drcoit  court  decreed  adreisely  to  him. 

[2]  It  is  oar  opinion  that  this  case  pre- 
sents for  aivllcatlon  the  doctrixie  of  res 
judicata  or  estoppel  by  judgmott  l^e  prin- 
ciple Is  stated  In  16  B.  a  Li  |  429.  as  fol- 
k>wa: 

"Briefly  stated,  this  doctrine  is  tliat  an  ex- 
IstiniT,  final  judgment  or  decree  rendered  upon 
the  merits,  and  without  fraud  or  coUusion,  by 
a  court  of  competent  juriadiction,  upon  matters 
within  its  Jansdiction,  is  concIusiTtt  of  the 
ri^tB  of  the  iiartles  or  their  prlriea,  in  all  oth- 
er actions  or  suite  in  the  same  or  any  other 
judicial  tribunal  of  concurrent  jurisdicnon,  on 
the  points  and  matters  in  issue  in  the  first  suit" 

In  23  Cya  1116,  It  Is  said: 

'^The  principle  of  estoppel  by  judgment  is  In 
no  way  dependent  on  the  form  as  the  object  of 
the  litlKation  in  which  the  adjudication  was 
made;  it  is  only  essential  that  there  should 
have  been  a  judicial  determinatiwi  of  rights  in 
oontroreray  with  a  final  decision  thereon." 

These  abstracts  are  In  full  accord  with  the 
Maryland  decisions.  Harryman  y.  Boberts, 
B2  Md.  64;   Thomas  T.  Malster,  14  Md.  882; 

0.  &  O.  Canal  v.  Glttlngs,  86  Md.  276;  Tray- 
hem  T.  Colburn,  66  Md.  277,  7  AtL  4S9 ;  Bar- 
rlck  T.  Haines,  78  Md.  253,  27  AtL  Ull,  44 
Am.  St  Bepi  288;  Tlfel  y.  Jenkins,  95  Md. 
665,  63  AtL  420;  Whitehurst  r.  Rogers,  88 
Md.  603 ;  Martin  ▼.  Evans,  85  Md.  8,  86  AtL 
258,  36  Ia  B.  A.  218,  flO  Am.  St  Rep.  292. 

In  an  endeavor  to  oust  the  justice  of  the 
peace  of  jurisdiction,  the  appellant  made  and 
filed  an  affidavit  The  Code,  by  article  53,  | 
6,  provides  the  method  by  which  this  may  be 
accomplished ;  but  this  way  was  not  availed 
of  by  the  appellant  nor  under  the  facts  could 
have  been.  We  are  of  the  (pinion  that  both 
the  justice  of  the  peace  and  the  droult  court 
had  jurisdiction,  and  will  therefore  dismiss 
the  api)eal. 

Appeal  dismissed,  with  costs  to  the  appel- 
lee. 

031  Md.  680  > 

BAI/nMOBB  &  O.  R.  CO.  v.  BRANSON. 
(Court  of  Appeals  of  MaryUnd.   June  28, 1917.) 

1.  COMIOSOK    «=98<6>— FXDBBAL    BMPLOTEBS' 

ItiABiuTT  AOT— ExoLUsrvs  Apfuoation.  , 

The  federal  Employers'  Liability  Act  (U.  S. 

Comp.  St  1916k  {{  8667-866^  furnishes  an  ez- 

dusive  remedy  in  all  cases  falling  within  ite 

iptivialons. 

2.  Appeal  and  Ebsob  •sainBCS)— Rsmahd 

TO  LOWKB  OOUBT. 

Plaintiff,  having  elected  to  rely  for  recovery 
upon  the  fea««l  Employers'  Liability  Act  (U. 
S.  Comp.  St  1916,  f{  8657-8666),  and  it  having 
been  definitely  determined  that  he  has  no  cause 
of  action  thereunder,  the  Court  of  Appeals  will 
not  remand  the  case  in  order  that  the  cause 
<rf  action  may  be  changed  into  one  at  cmnmon 


law.  in  effect  a  new  eanse  of  action  barred  by 
limitations. 

Action  by  David  Branson  against  the  Bal- 
timore ft  Ohio  Bailroad  Company.  From  a 
judgment  for  plalntUI^  defendant  appealed 
to  Court  of  Appeals,  whldi  affirmed  the  judg- 
ment On  farther  appeal  to  Supreme  Court 
of  United  Statea  Judgment  was  revened,  and 
case  remanded  to  Appellate  Court  for  farther 
proceedings.  On  motion  in  Court  of  Appeals 
to  remand  to  Circuit  Court    Motion  denied. 

'Whiting  ft  Epplor  and  Albert  A.  Doub,  all 
of  CambM'land,  for  the  motion. 

BtTREE,  J.  This  case  came  first  to  Oils 
court  npon  an  appeal  by  the  Baltimore  ft 
Ohio  Railroad  Company  from  a  judgment 
entered  against  it  In  Uie  drcnit  court  for 
Allegany  county  in  favor  of  David  Bronscm. 
The  court  on  May  17,  1916,  affirmed  the 
judgment  B.  ft  O.  R.  R.  Oo.  ▼.  Branson,  128 
Md.  678,  98  Aa  225.  The  case  was  then  tak- 
en by  the  Baltimore  ft  Ohio  Railroad  Oon»- 
pany  upon  writ  of  error  to  the  Suprone 
Court  of  the  United  States,  and  that  court 
reversed  the  judgment  and  remanded  the 
cause  to  this  court  for  further  proceedings. 
The  Supreme  Court  filed  no  opinion,  but 
contented  Itself  by  entering  upon  its  records 
the  following  notation,  viz.: 

"Judgment  reversed,  with  costs  upon  the  au- 
thority of  Delaware,  La<Aawanna  ft  Western 
R.  B.  Co.  V.  Turkonis,  238  U.  S.  439  ^  SapL 
Ct.  902,  59  L.  Dd.  1397] ;  Shanks  v.  Delaware, 
Lackawanna  &  Western  B.  R.  Oo.,  239  U.  S. 
666  [86  Sup.  Ct  188,  60  Ia  EH  486^  L.  R.  A. 
1916C,  797li  Chicago,  BnrUngtoa  ft  Quincy  B. 
R.  Co.  T.  Harrington,  241  V.  S.  177-180  [36 
Sup.  Ct  617,  60  L,  Ed.  941];  Minneapolis  ft 
St.  Ionia  R.  R.  Cn  v.  Winters  [242  U.  S.  363, 
37  Sup.  Ot  170.  61  L,  Eld.  368,  Ann.  Caa. 
1918B,  54];  Baltimore  ft  O.  R.  Co.  v.  Branson. 
242  U.  S.  823,  37  Sup.  Ct  244^  61  L.  Ed.  534." 

The  mandate  from  that  oourt  was  re- 
ceived and  filed  in  this  court  on  Marcb  22^ 
1917. 

The  plaintiff  below  (David  Branson)  filed 
an  application  In  this  court  asking  that  the 
case  be  remanded  to  the  circuit  court  for 
Allegany  county  fi>r  retrial  upon  an  amended 
declaration.  This  applioation  was  oiverraled 
by  this  oourt  by  an  order  dated  May  9,  1917. 

[1]  The  object  of  this  memorandum  is  to 
state  briefly  the  reason  for  denying  the  mo- 
tion. The  suit  was  hrooi^t  under  the  fed«> 
al  Eqiployers'  Liability  Act  approved  April 
22,  1908,  c.  149,  35  Stat  65  (U.  S.  Ckxnp.  St 
1916,  §§  8667-8665).  That  act  created  a  new 
cause  of  action,  and  In  all  cases  falling  wltli- 
in  its  provisioos  it  famishes  an  ezcIusiTe 
remedy  and  supersedes  the  state  laws.  Sec- 
ond Employers'  Uablllty  Oases,  223  U.  &  1. 
32  Sup.  Ct  169,  66  L.  Ed.  327,  38  Ll  B.  A.  (N. 
S.)  44;  St.  Louis,  San  BVandsco  ft  Texas  Ry. 
(30.  V.  Scale,  229  U.  S.  156,  33  Sup.  Ct  651, 
57  Ia  Ed.  1129,  Ann.  Cas.  19140, 156;  Taylor 
V.  Taylor,  232  U.  S.  303,  34  Sup.  (3t.  860,  58 
L.  Ed.  638. 

[2]  In  view  of  the  anthoriaea  dted  by  Um 
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Sottreme  Court,  It  may  be  supposed  tlutt  the 
Jadgment  was  rerersed  soldy  upon  the 
groond  that  Branson  was  not  employed  In 
Intentate  oommeroe  at  the  time  he  suffered 
the  Injury  sued  for.  Incases  not  covered  by 
the  act,  the  common-law  liability  of  the  com* 
mon  carrier  by  rail  conttnues,  and  an  action 
based  upon  common  principles  may  be  main- 
tained against  It  upon  proof  of  actionable  neg- 
ligence. The  plaintiff  did  not  Incorporate  In 
his  declaratlcm  a  count  charging  a  common- 
law  liability,  but  elected  to  rely  for  recovery 
upon  the  act  It  Is  now  definitely  determined 
that  he  has  no  case  under  the  act,  and  the 
court  was  asked  to  remand  the  case  In  order 
that  by  amendment  the  cause  of  action  upon 
which  the  case  was  tried,  and  finally  deter- 
mined adversely  to  the  {dalntlff,  might  be 
changed  Into  a  common-law  action  to  enforce 
a  common-law  liability.  This  would  be  by 
an  amendment  of  the  pleadings,  the  Introduc- 
tion of  a  new  or  different  cause  of  action. 
The  Injury  complained  of  was  suffered  by  the 
plaintiff  about  four  years  ego. 

It  appears,  so  far  as  we  are  advised  by  the 
record  In  this  case,  that  the  plaintiff  could 
not,  by  amendment,  state  a  cause  of  action 
xv-hich  would  not  be  in  effect  the  commence- 
ment of  a  new  suit,  which  would  be  barred 
by  limitations.  Spencer  v.  B.  &  O.  R.  B.  Co., 
126  Md.  194,  94.Atl.  660;  Hogarty  v.  PhUa. 
&  R.  Ry.,  266  Pa.  236,  99  AtL  741;  Seaboard 
Air  Line  Ry.  Oa  t.  Renn,  241  t7.  B.  290,  S6 
Sup.  Ot  667,  60  L.  Ed.  1006. 

In  such  a  situation,  iwe  followed  the  usual 
practice,  and  denied  the  motion  to  remand 
Hie  case.  This,  however,  does  not  prevent 
the  bringing  of  a  new  suit,  if  the  plaintiff 
desires  to  do  so. 

(UiUd.BU) 

BALTIMORE  CAR  WHEEL  CO.  ▼.  CLARK. 
(No.  89.) 

(Ooort  of  Appeals  of  Maryland.    Dec.  12, 1917.) 

1.  Trial  ^=»272— Irstbttctions— Exoxptions 
— Waivbb. 

Where  defendant  proceeded  to  examine  wit- 
nesses on  its  own  benalf  after  rejection  of  its 
prayer,  at  conclusion  of  plalntiffg  case,  to  with- 
draw case  from  tlie  Jnry,  it  lost  the  benefit  of 
its  exception  to  the  mllnK. 

2.  Bbokkbs  «=>91— CoioaseioiTB. 

Mere  fact  that  ageat  introdaced  pnrcliaBer 
to  seller  or  disclosed  names  by  which  they  came 
together  would  not  entitle  agent  to  commission. 

a  Bbokkbs  «t=»61— GoioassioNS. 

If  introduction  by  agent  of  purchaser  and 
seller  or  disclosure  of  names  by  wfiidi  they  came 
together  was  the  fonndatlon  on  whidi  negotia- 
tions were  begun  and  conducted  and  sale  made, 
agent  is  entitled  to  his  compensation. 

4.  Brokebs  <8s»S3— CoHmssions. 

To  entitle  agent  to  commission  sale  must 
have  been  result  of  his  efforts  or  negotiations. 

5.  Bbokkbs  «=386(1)  —  Coioassions  —  Evi- 

DKNCE. 

To  entitle  plaintiff  to  recover  compensation 
for  mtle  of  defendant's  land,  plaintiff  must  es- 
tablish hhi  right  by  preponderance  of  evidence. 
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6.  Apfkai.  akd  Ebbob  «=»997(2)  - 

DEinrBBKB   TO   EVinBNCB. 

In  determining  whether  plalnttfTs  prayer 
for  submission  of  issues  was  properly  granted, 
court  on  appeal  will  decide  merely  wuetner  evi- 
dence in  record,  viewed  in  light  most  favorable 
to  plaintiff,  is  let[ally  sufficient  to  warrant  a 
jury  finding  upon  issues  submitted. 

7.  Bbokkbs  €=»88(3)  —  Aomow  fob  Ooioas- 
sion— QtiBsnoN  roB  Jubt. 

In  action  for  commissions,  whether  plain- 
tiff wag  procuring  cause  of  sale  of  defendant's 
land  KM,  under  evidence,  a  jury  question. 

S.  EvinEWOK  «=>314(1)  —  Pacts  Not  Withih 

WiTKESS'  OWW  KnOWLKDOB. 

In  action  by  plaintiff  for  commission  on  sale 
of  defendant's  land,  where  witness  under  exam- 
ination had  nottilng  to  do  with  purchase,  and 
could  not  possibly  have  testified  of  his  own' 
knowledge  whether  purchaser's  general  manager 
knew  of  plaintiff's  letter  in  regard  to  purchase 
or  to  what  extent  board  of  directors  of  pur- 
chaser were  infiuenced  by  It,  it  was  not  error  to 
sustain  objections  to  questions. 

9.  Bbokkbs  «=388(3)  —  PBootmnfo  Cattsk  — 
Question  fob  Jttbt. 
Proximate  or  procuring  caqse  is  ordinarily  a 
question  for  jury,  and  court  will  not,  except  in 
clear  case,  decide  It. 

Appeal  from  Baltimore  City  Court;  Chaa 
W.  Heulsler,  Judge. 

"To  be  officially  reported." 

Suit  by  Llnwood  L.  Clark  against  the 
Baltimore  Car  Wheel  Company.  Judgment 
for  plaintiff,  and  d^eadant  appeals.  Af- 
firmed. 

The  following  are  defendant's  prayers: 

Defendant's  I^rst  Prayer. 

The  defendant  prays  the  court  to  instruct  the 
jury  that  the  mere  fact  of  the  agent  having  in- 
,troduced  the  purchaser  to  the  seller,  or  disclos- 
ed the  names  by  which  they  came  togeUier 
to  treat,  will  not  entitle  him  to  compensation, 
font,  if.it  appears  that  such  introduction  or  dis- 
closure was  the  foundation  on  which  the  nego- 
tiations were  begun  and  conducted  and  the  sale 
made,  the  agent  is  entitled  to  his  compensation. 

(Granted.) 

Defendant's  Second  Prayer. 

The  defendant  prays  the  court  to  instruct  the 
jury  that  to  entitle  the  plaintiff  to  recover  a 
commission  for  the  sale  of  the  property  men- 
tioned in  the  evidence  must  not  only  show  his 
efforts  or  negotiations  to  accomplish  the  sal& 
but  he  must  snow  that  the  sale  was  the  result  m 
such  efforts  or  negotiations. 

(Granted.) 

Defendant's  Third  Prayer. 

The  defendant  prays  the  court  to  instruct  the 
jury  that,  if  they  mid  from  the  evidence  that 
the  plaintiff  is  entitled  to  recover  compensation 
for  making  the  sale  mentioned  in  the  evidence, 
the  recovery  shall  be  limited  to  a  coaunission 
only  on  so  much  of  the  purchase  price  as  rep- 
resents the  price  paid  for  the  property,  which 
the  evidence  shows  belonged  to  the  d^endant 
at  the  time  he  met  the  plaintiff,  and  the  plain- 
tiff shall  not  be  entitied  to  any  commission  on 
the  sum  paid  by  the  purchaser  for  the  property 
bought  by  the  defendant  from  Hubner  and 
Hunting  for  the  purpose  of  meeting  the  require- 
ments of  the  Pennsylvania  Railroad,  if  they 
shall  so  find. 

(Granted.) 
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Defendantfi  Fonrth  Prayer. 

nie  defendant  pra;ra  the  court  to  instruct  the 
Jury  that,  to  entitle  the  plaintiff  to  recover  in 
thla  caae,  he  must  establim  that  rijjst  by  a  pre- 
ponderance  of  evidence. 

(Granted.) 

Argued  before  BOYD,  a  J.,  and  BRIS(X>B, 
BUKKB,  THOMAS,  FATTliSON,  UKNJiitt, 
STOCKBRII>OEl,  and  CONSTABLE,  33. 

Rigma  W.  Baldwin,  of  Baltimore  (Durall 
&  Baldwin,  of  Baltimore,  on  the  brief),  for 
appellant.  Bdward  h.  Ward,  of  Baltimore, 
for  appellee. 

BURKE,  J.  This  Is  an  appeal  by  the 
Baltimore  Car  Whed  Company,  a  corpora- 
tion, from  a  Judgment  for  $1,112.56  entered 
against  it  in  the  Baltimore  dty  court  wliere- 
in  Lilnwood  L.  Clark  was  the  plaintiff.  The 
suit  was  brought  by  Mr.  Olarlc  to  recover 
commissions  at  the  rate  of  2%  per  cent 
on  the  sale  of  certain  property  of  the  ap- 
pellant to  the  Pennsylvania  Railroad  Com- 
pany. $44,502  was  the  amount  paid  by  the 
purcliaser  for  the  property.  The  acti(m  was 
in  assumpsit,  and  the  declaration  contained 
the  common  counts  only.  During  the  course 
of  the  trial  the  deifendant  reserved  five  ex- 
ceptions. Two  relate  to  ruUngs  (W  evidoioe, 
and  three  to  the  action  of  the  court  on  the 
prayers  and  special  exception&  The  exact 
date  when  the  sale  was  made  does  not  appear, 
but  it  may  be  said  to  have  been  concluded 
prior  to  May  12,  WIQ,  as  the  deed  was 
recorded  on  that  day.  The  sale  was  made 
directly  by  the  defendant  to  the  railroad  com- 
pany. 

The  legal  principles  which  must  ctmtrol 
the  case  are  so  well  settled  that  we  need  only 
refer  to  a  few,  among  many  in  this  court, 
In  which  they  have  been  announced  and  aih 
plied. 

In  Keener  t.  Harrod,  2  Md.  6S,  66  Am. 
Dec.  706,  the  court  said: 

"We  do  not  agree  with  the  counsel  for  the 
appellees  that  they  would  have  earned  their  re- 
ward by  merely  disclosing  the  names  of  the  per- 
sons who  ultimately  purchased  the  property,  as 
a  secret  of  their  business  as  properly  agents, 
if  a  sale  had  not  beeo  affected.  We  understand 
the  rule  to  be  this  (in  the  absence  of  proof  of 
usage):  That  the  mere  fact  of  the  agent  having 
introduced  the  purchaser  to  tlie  seUer,  or  dis- 
closed names  by  which  they  came  together  to 
treat,  will  not  entitle  him  to  compensation; 
but,  if  it  appears  that  such  introduction  or  dis- 
closure was  the  foundation  on  which  the  nego- 
tiation was  be^un  and  conducted,  and  the  sale 
made,  the  parties  cannot  afterwards,  by  agree- 
ment between  themselves,  withdraw  the  matter 
from  the  agent's  hands,  so  as  to  deprive  him  of 
his  commission." 

See,  also,  Blake  v.  Stump,  73  Md.  100,  20 
Atl.  788,  10  L.  B.  A.  108. 

In  Martlen  v.  Baltimore  City,  100  Md. 
260,  71  Att.  966,  which  followed  Keener  v. 
Harrod,  supra,  and  Walker  ▼.  Baldwin,  106 
Md.  634,  68  AtL  26,  Judge  Thomas  said 
that: 

"To  entitle  a  broker  to  recover  commissions 
for  the  sale  or  purchase  of  property,  he  must 
not  only  show  his  efforts  or  negotiations  to  ac- 


complish the  sale  or  purdtaae^  but  he  most  show 
that  the  sale  or  purchase  was  accomplished  as 
the  result  of  such  efforts  <«  negotiations." 

nils  principle  was  again  announced  in 
the  recent  case  of  Way  t.  Tomer,  127  Md. 
327,  96  AU.  676. 

[1]  At  the  ooadnalon  at  ttie  plalntUTa 
case  the  defendant  sabmitted  a  inayer  to 
withdraw  the  case  from  the  Jury  upon  the 
ground  that  no  legally  sufficient  evidence  had 
been  offered  to  oitltle  the  plaintiff  to  recover. 
This  prayer  was  refused,  and  this  ruling  con- 
stitutes the  first  exception.  As  the  defend- 
ant proceeded  to  examine  witnesses  on  ita 
own  behalf  after  the  rejection  of  this  prayer, 
it  lost  the  benefit  of  this  exception.  Penn- 
sylvania Railroad  Co.  v.  Cecil,  111  Md.  2SS, 
73  AU.  820;  Knecht  v.  Mooney,  118  Md. 
583,  85  Aa  776;  Bernstein  v.  Merkel.  126 
Md.  454,  95  Ad.  65. 

After  the  testimony  of  both  parties  had 
been  concluded,  the  court  granted  the  follow- 
ing prayer  submitted  by  the  plaintiff: 

"^e  court  instructs  the  jury  that,  if  they 
shall  find  from  the  evidence  that  the  plaintifl 
was  employed  by  the  defendant  to  malce  sale  of 
its  property  referred  to  and  located  in  Baltir 
more  dty,  and  that  the  pluntiff  submitted  said 
property  to  the  Pennsylvania  Railroad  Com- 
pany, and  that  thereby  tne  said  railroad  and  the 
defendant  were  put  into  commnnication  atK>nt 
it,  and  that  a  portion  of  said  property  was 
thereafter  sold  to  said  railroad  by  the  defendant, 
the  plaintiff  is  entitled  to  recover  such  commis- 
sions as  may  have  been  agreed  upon  between 
the  plaintiff  and  the  defendant,  if  the  jury  shall 
find  that  any  agreement  was  made  as  to  the 
amount  of  commissions,  or  such  commissions  aa 
the  jury  may  believe  to  be  reasonable  for  the 
services,  if  the  jury  find  there  was  no  agreement 
as  to  their  amounL  provided  the  jury  shall  fur^ 
ther  find  that  the  disclosure  to  the  said  railroad 
by  the  plaintifl  caused  the  communication  bj  the 
railroad  with  the  defwdant  and  was  the  foun- 
dation upon  which  the  negotiation  was  condnct- 
ed,  and  ate  sale  made." 

The  defendant  filed  special  exceptions  to 
the  granting  of  this  prayer:  First,  because 
there  was  no  evidence  from  which  the  Jury 
could  find  that  the  railroad  and  the  defend- 
ant were  put  Into  communication  about  the 
property  mentioned  In  the  case  by  anyUiins 
done  by  the  plaintiff ;  and,  secondly,  that  the 
disclosure  to  the  railroad  by  the  plaintUT 
caused  the  communication  by  the  railroad. 
with  the  defendant  and  was  the  foundation 
upon  which  the  negotiation  was  conducted 
and  the  sale  made.  The  exceptions  were 
overruled. 

[2-Cl  The  defendant  submitted  four  inrayerst 
all  of  which  the  court  granted.  These 
prayers,  whiph  the  reporter  will  set  out  In 
the  report  of  the  case,  embodied  correct  prin- 
ciples, and  submitted  the  case  of  the  d^end- 
ant  clearly  and  fairly  to  the  Jury. 

The  plaintiff's  granted  prayer  was  correct 
In  form,  and  announced  principles  under 
which  he  was  entitled  to  recover,  as  those 
principles  are  declared  in  the  cases  dted, 
and,  unless  the  court  committed  injurious  er- 
ror in  Its  rulings  on  evidence  embraced  In 
the  second  and  third  bills  of  exc^ttlons  and 


Digitized  by 


Laoogle 


Md.) 


BALTIMORE  OAR  WHBKL  OO.  t.  CLARK 


859 


In  overrallng  the  special  exceptions  and 
grantlngr  the  plaintiff's  prayer,  the  judgment 
must  be  afiSrmed.  As  the  actloa  of  the  conrt 
In  oTerrullns;  the  special  ejcMpUonB  to  the 
prayer  presents  the  most  Important  qnestlon 
in  the  case,  that  will  be  first  considered. 

[I]  In  pfisslng  upon  the  action  of  the  court, 
it  is  not  our  duty  or  province  to  de<Hde  the 
Question  ot  tact  as  to  whether  the  railroad 
company  and  the  defendant  were  jrat  into 
communication  about  the  property  by  any- 
thing done  by  the  plaintiff,  or  the  fact  that 
the  dlaclosuie  to  the  cmnpany  caused  the 
communication  by  the  company  with  the  de- 
ffflidant  and  was  the  foundation  upon  which 
the  negotiation  was  conducted  and  the  sale 
made.  Our  duty  Is  limited  to  a  decision  as 
to  whether  there  Is  found  In  the  record  erl- 
i&ux  legally  sufficient  to  prove  these  facts, 
or,  stated  in  another  way,  our  duty  Is  merdy 
to  decide  whether  there  Is  found  in  the  rec- 
ord any  legally  sufficient  evldmce  from 
which  the  Jury  could  properly  find  those 
facts.  We  must  assume  the  truth  of  the  evi- 
dence offered  by  the  plaintiff,  and  we  must 
give  him  the  benefit  of  all  legitimate  and 
fair  Inferences  dedudble  in  his  favor  from 
all  the  facts  and  circumstances  of  the  case. 

[7]  There  is  evidence  tn  the  record  tending 
to  establish  the  following  facts  which  relate 
to  the  question  we  are  now  considering.  The 
property  ot  the  appellant  which  It  sold  to 
the  railroad  company  is  located  in  the  west 
or  northwest  section  of  Baltimore  dty,  and 
lies  directly  between  the  railroad  lines  of 
the  Western  Maryland  and  the  Pennsylvania 
Railroads.  The  Pennsylvania  Railroad  had 
purchased  from  the  appellant  two  small  piec- 
es of  land,  <me  In  1911,  and  the  other  in 
1012,  being  portions  of  about  16  acres  of 
land  In  that  locality.  The  property  of  the 
appellant  was  offered  to  the  railroad  In  1914, 
and  it  declined  to  buy,  owing,  as  stated  in  a 
letter  dated  November  7,  1914,  from  S.  O. 
Long,  general  manager,  "to  the  unsettled 
conditions  about  Baltimore  In  connection 
with  the  tunnels,"  etc.  The  appellant  was 
anxious  to  sell  the  property,  and  It  was  again 
offered  to  the  railroad  by  Caughy,  Hearn  & 
Carter  on  February  17,  1915.  This  offer  was 
submitted  to  Mr.  Long,  the  general  manager, 
who  replied  that  he  saw  no  reason  for  chang- 
ing the  recommendation  of  November  7, 1914, 
as,  "under  the  present  status  of  affairs,  we 
do  not  recommend  the  purchase  of  this  prop- 


Llnwood  L.  Clark,  the  plaintiff,  is  an  at- 
torney at  law,  and  has  been  engaged  in  real 
estate  business  in  Baltimore  dty  for  12  or  13 
years.  In  August,  1915,  he  learned  that  the 
property  of  the  appellant  was  for  sale,  and 
in  company  with  a  Mr.  Kennedy  he  visited 
the  property,  and  was  shown  over  it  by  Mr. 
3.  Paul  Baker,  the  secretary  of  the  defend- 
ant company.  Mr.  Baker  gave  him  a  booklet 
containing  a  description  of  the  property,  and 
Mr.  dark  testified  that  Mr.  Baker  authoris- 


ed him  to  sell  the  property,  and  inomised  to 
pay  Mm  a  commission  of  2^^  per  cent  on  the 
sale  He  pr^ared  a  prospectus  of  the  prop- 
erty setting  forth  Its  advantageous  location 
and  suitability  for  manufacturing  and  other 
purposes.  He  inclosed  this  prospectus  in  a 
letter,  dated  August  9,  1916,  which  he  s«it 
to  T.  W.  Hulme,  the  real  estate  agent  of  the 
Pennsylvania  Railroad,  Broad  Street  Station, 
Philadelphia.  It  was  stated  In  the  prospec- 
tus that: 

"This  property  was  for  years  the  plant  used 
to  manuuctnre  the  famous  Lord  Baltimore  elec- 
tric trucks.  The  machine  shops  and  equipment 
on  this  place  are  such  that  could  be  used  in  tb« 
manufacture  of  machinery,  and  particularly  war 
materials,  such  as  gun  carriages,  gun  mounts, 
motors,  and  anything  in  the  hne  of  vehicle 
construction.  Besides  being  equipped  with 
lathes,  drills,  cranes,  etc.,  the  plant  has  two 
cupolas,  'one  of  which  is  capable  of  handling 
100  tons  a  day,  and  the  other  having  an  output 
of  40  tons.  The  machine  8hoi>  is  located  in  a 
substantial  frame,  two-story  building,  rMnforced 
with  iron  girders,  measuring  100  feet  by  66 
feet  The  storage  and  smelUng  department  Is 
of  similar  construction,  and  measures  70  feet 
by  661  feet 

"Three  streets  are  laid  out  by  the  dty  run- 
ning through  the  undeveloped  portion  of  this 
property,  and  could  be  advantageously  sold  off 
lor  .building  purposes  if  not  desired  for  exten- 
sions to  the  factory  buildings.  Adjoining  the 
factory  buildings  is  a  large  stone  office  building, 
splendidly  designed  for  its  pnrpose. 

"The  Car  Wheel  Company  is  well  located  for 
a  manufacturing  site  of  any  description,  and 
particularly  an^r  enterprise  which  deals  in  the 
output  of  any  iron  commodity.  The  adjacent 
property  to  the  Oar  Company  has  been  rapidly 
developed  la  the  past  two  years,  and  sites  in 
this  locality  are  now  scarce. 

Mr.  Hulme  replied  to  this  letter  oa  Au- 
gust 16,  1916,  stating  that  he  saw  "no  neces- 
sity for  the  acquisition  of  the  property  of 
the  Baltimore  Car  Wheel  Company  compris- 
ing about  sixteen  acres  of  land."  On  Au- 
gust 19,  1916,  three  days  after  the  letter  of 
Mr.  Hulme  to  the  plaintiff  referred  to  above, 
S.  C.  Long,  the  general  manager  of  the 
Pennsylvania  Railroad  Company,  wrote  to 
Mr.  Hulme  as  follows: 

"Dear  Sir:  Referring  to  your  letter  of  Octo- 
ber 29,  1914,  to  General  Superintendent  Lee, 
and  our  reply  thereto  of  November  7th,  in  re- 
gard to  offer  of  Baltimore  Oar  Wheel  Company 
to  sell  our  company  property  at  Fulton  Junc- 
tion, which  at  that  time  we  did  not  care  to  ac- 
quire, recently  we  find  it  desirable  to  make  use 
of  this  property  for  the  construction  of  a  Y 
connection  between  our  tracks  and  those  of  the 
Western  Maryland  Railroad,  and  we  are  writing 
to  ask  if  you  will  ascertain  whether  it  will  be 
possible  for  us  to  lease  what  property  we  need 
from  the  Car  Wheel  Company  during  the  time 
we  are  constructing  the  B.  &  P.  tunnels,  and  it 
so,  what  the  rental  would  be. 

Will  you  kindly  ascertain  this  information, 
and  advise  us  at  your  early  convenience,  and 
oblige,  Yours  truly,  [Signed]  S.  C.  Long,  Gen- 
eral Manager." 

On  August  24,  1916,  Mr.  Hulme  wrote  to 
Paul  C.  Welsh,  the  local  agent  of  the  rail- 
road company  at  Baltimore,  in  reference 
to  obtaining  a  lease  upon  the  property  of 
the  appellant.    In  this  letter  he  stated  Qiat: 

"Recently  Mr.  Linwood  L.  Clark,  216  St  Paul 
street  Baltimore,  has  again  referred  tlw  prop- 
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•rty.  to  na,  and  we  adrlaed  Um  under  date  ot 
August  16th  that  the  railroad  companj  waa  not 
Interested  in  the  vroveitj." 

The  appellant  dedlned  to  lease  the  prop- 
erty, and  thereupon  the  sale  of  the  property 
conveyed  by  the  deed  of  May  12,  1916,  was 
concluded  between  Mr.  Welsh,  representing 
the  railroad  company,  and  J.  Paul  Baker, 
representing  the  appellant;  the  negotiations 
extending  over  a  period  of  two  montli&  Un- 
der the  rules  of  the  railroad  company,  U  the 
qnestlon  of  the  sale  or  pordiase  of  prop- 
erty arises,  it  is  the  duty  of  the  real  estate 
agent  to  ask  the  general  manager  whether 
or  not  snch  sale  or  purchase  would  be  neces- 
sary or  desirable,  end  in  this  particular  case 
the  purcliase  was  made  upon  the  authority 
of  the  board  of  directors  npoiji  the  recom- 
mendation of  Mr.  Long,  the  general  manager, 
nie  evidence  is  dear  that  Mr.  Bnlme  ro- 
crtved  the  letter  of  August  9,  1915,  written 
by  Mr.  Clark,  and  also  the  prospectus  in- 
closed, and  in  view  of  the  relation  existing 
between  the  real  estate  and  the  general 
manager  departments  It  is  reasonable  to 
conclude  that  before  this  property  was  pur- 
chased the  general  manager,  Mr.  Long,  was 
fully  advised  by  Mr.  Hukne  as  to  Mr.  Clark's 
connection  with  the  property  and  what  he 
had  said  about  it  in  the  prospectus.  The 
matter  of  the  Clark  ofTer  Mr.  Welsh  tea- 
tifled  "was  cut  and  dried  at  headquarters." 

The  defendant  caused  to  be  issued  a  com- 
mission to  take  the  testimony  of  Mr.  Long 
and  Mr.  Hulme  at  the  office  of  Mr.  Hulme, 
Broad  Street  Station,  Philadelphia,  but  the 
evidence  of  neither  was  taken.  They  could 
have  testified  as  to  what  knowledge  they 
bad  of  Mr.  Clark's  efforts  to  sell  the  prop- 
erty, and  whether  or  not  they  were  influenc- 
ed by  the  advantages,  etc.,  set  forth  in  the 
proi!?)ectus.  But  neither  was  called;  the  de- 
fendant contenting  Itself  with  taking  the 
deposition  of  Mr.  Study,  a  clerk  In  Mr. 
Long's  ofBce,  and  of  Mr.  Oauff,  the  right  of 
way  agent.  The  evidence  of  either  of  these 
witnesses  does  not  tend  to  show  that  the 
sale  effected  cannot  be  referred  to  the  In- 
strumentality of  Mr.  Clark.  The  facts  and 
circumstances  stated  and  the  fair  conclusions 
to  be  drawn  from  them  were  sufficient  to 
have  Justified  the  court  in  overruling  the 
special  exceptions  and  granting  the  plain- 
tiff's prayer. 

[8]  There  remains  to  be  considered  the 
ruling  of  the  court  upon  the  questions  em- 
braced In  the  second  and  third  excepti<m8. 
These  questions  were: 

(1)  "When  Mr.  Long  wrote  the  letter  of  Au- 
gust 19,  1915,  was  he  acquainted  from  this  ofiSce 
in  any  way  with  the  fact  that  Mr.  Clark  had 
submitted  this  property  to  the  railroad  com- 
I>any7" 

(2)  '^What  influence,  if  any,  did  the  letter 
from  Mr.  Clark,  dated  August  9, 1916,  have  up- 
on the  purcliase  of  this  property  by  the  railroad 
company  from  the  Baltimore  Car  Wheel  Com- 
pany?" 


nie  facts  sought  to  be  proved  were  very 
Important  If  Mr.  Long  did  not  know  that 
the  property  had  been  submitted  by  Mr. 
Clark,  or  if  he  did  know  that  the  purchase 
of  the  property  was  not  influenced  by  the 
statements  ocmtalned  in  that  letter,  these 
facts  could  have  been  readily  proved  by  him 
and  probably  by  Mr.  Hulme.  Bat  the  wit- 
ness under  examination,  Mr.  John  P.  Gauff, 
bad  nothing  to  do  with  the  purdiase,  and 
could  not  possibly  have  testified  of  bis  own 
knowledge  whether  Mr.  Long  was  acquainted 
with  the  Clark  offer,  or  to  what  extent  he 
or  the  board  of  directors  were  Influenced 
by  It  He  did,  however,  answer  the  first 
question,  so  far  as  he  was  qualified  to  an- 
swer, by  saying  that  he  did  not  acquaint  Mr. 
Lmg  with  the  Claiic  offer. 

In  Way  v.  Tumw,  127  Md.  827,  96  AtL 
676,  relied  on  by  the  appellant,  this  court 
did  decide,  as  matter  of  law,  that  the  serv- 
ices of  Mr.  Turner  were  not  the  procuring 
cause  of  the  sale  therein  under  considera- 
tion, but  in  that  case  Mr.  Hazard,  the  pur- 
chaser of  the  property,  positively  testified 
that  he  was  not  Influenced  in  the  purchase 
by  the  communication  mentioned  in  the  tes- 
timony. 

[I]  Proximate  or  procuring  cause  Is  or- 
dinarily a  question  for  the  Jury,  and  the 
court  will  not,  except  In  a  dear  case,  de- 
cide It  That  question  was,  under  the  facts 
and  drcumstances  of  this  case,  one  for  the 
consideration  of  the  Jury,  and  was  sulnalt- 
ted  to  them  by  appropriate  instructions. 

Finding  no  error  in  the  rulings  of  the 
court,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


Ott  M d.  6(7) 
MAYOR  AND  OITT  COUNCIL  OP  BALTI- 
MORE V.  P0£  et  al. 

POE  et  aL  V.  MAYOR  AND  CITY  COUNCUi 
OF  BALTIMORE. 

(Nos.  8,  9.) 

(Court  of  Appeals  of  Maryland.    May  8,  1918.) 

1.  MtmiCIPAI,  COKPORATIOWS  «s»358(8)— Cow- 
T&A.CTS  FOB  PUBUO  lUFROVEMKNTS  —  SnP1> 
LATIONS  TO  DETKBUINE  DIBPITTBB. 

A  contract  for  construction  of  a  sewage 
pumping  station,  expressly  leaving  to  the  deter- 
mination of  the  city  engineer  and  architect  the 
questions  of  quantity,  quality,  acceptability,  and 
value  of  the  work  and  material,  and  the  number 
of  working  days  consumed,  makes  thdr  deci- 
sion final  and  conclusive  on  the  parties  if  within 
the  scope  of  tiie  submission,  and  is  not  subject  to 
review  in  the  absence  of  fraud  or  bad  faith. 

2.  MtnriOIPAI.  COKPOBATIOHB  *=>368(1)— Cow- 
TBACT   FOB    PUBLIO    UtPBOVBMXNTS— WaIVKB 

or  Provisions. 
A  provision  in  a  contract  for  the  constme- 
tion  of  public  improvements,  making  the  engi- 
neer's certificate  a  condition  precedent  to  pay- 
ment for  extra  work,  may  lie  waived  by  the  dty. 
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8.  MraipiFAI.  COBPOBATIONS  «3»874(Q)— GOR- 

TSACT  FOB   PUBUO    IkFROTEUKNTS  —   QXTES- 

TioNs  FOB  JuBY— Waives  or  Pbovibiohs  nx 

CONTSAOT. 

Notwithstanding  a  provision  in  a  contract 
for  tb«  construction  of  a  aewag*  pumping  staticm 
tkat  certificates  of  the  engineer  and  architect 
were  a  condition  precedent  to  ija^ent  for  extra 
work,  the  wairer  of  such  provision  was  for  the 
Jury  where  it  had  been  continuously  and,  repeat- 
edly ignored  by  the  parties. 
4.  MumoiPAi.  Cobpobahons  ^=s>374(8)— Oqr- 

TBAOT   FOB   POBUO    lUFBOVKKBIITS  —  QmS- 
TIONS  VOB  JUHT. 

In  an  action  for  a  balance  due  npon  a  munic- 
ipal contract  to  conatmct  a  sewage  pumping  sta- 
tion, items  referred  by  the  engineer  Without  de- 
ciding them^  to  a  committee  of  the  sewerage  com- 
mission which  did  not  act  npon  theoi^  should 
have  been  presented  to  the  jury. 

6.  MuniOIFAI.  COBPOBATIOHS  9S9874(6>-€0N- 
TBAOIS  FOB  PnBUO  IltPBOVXUXNTS  —  ITEICS 
KSCOVBBABLB. 

In  an  action  for  a  balance  due  on  a  munici- 
pal contract  for  the  construction  of  a  sewage 
pumping  station,  increased  expense  to  the  con- 
tractor in  disposing  of  excavated  material  be- 
cause his  dumping  pier  was  moved  by  order  of  the 
city  was  not  recoverable. 

6.  ilvviarpAL  Cobpokationb  «=>S74(8>— Con- 

TBAOT   FOB  PUBUO  iMFBOVBlOENn  —  QOXS- 
TIONS  FOB  JTTBY. 

Where  a  municipal  contract  for  the  construc- 
tion of  a  sewage  pumping  station  provided  that 
the  city  engineer  should  give  all  necessary  lines 
and  grades,  levels,  etc.,  for  the  contractor's  guid- 
ance, and  the  contractor  claimed  that  the  engi- 
neer gave  wrong  lines,  and  the  work  had  to  be 
done  over  again,  the  question  was  one  for  tiie 
inry. 

7.  MUHniTFAI.  GOBFOBATIORS  eE9S74(l)— GON- 

TBAOTS  FOB  Public  Iicfbovxiostb— Ajonons 

— Rights  of  Subcontbactobs. 
In  an  action  by  the  receivers  of  the  con- 
traictor  to  recover  a  balance  due  under  munld- 
pal  contracts  for  the  construction  of  a  sewage 
pumping  statim,  the  receivers,  acting  for  all  the 
creditors,  might  recover  damages  suffered  by  sub- 
contractors recognised  by  the  dty  as  the  con- 
tractor's representativeB. 

8.  MUNIOIPAI,  CoBPOBATIOnB  4=9874(4)— OOH- 
TBAOIB  FOB  PUBUO  IlIPBOVXMSRTa— AOTIOITS 
— BVIDEHCB. 

In  an  action  by  the  contractor's  receivers 
under  a  contract  for  the  construction  of  a  sew- 
age pumping  station,  time  sheets  relating  to 
the  value  of  extra  work  performed  by  a  subcon- 
tractor were  erroneously  excluded:  the  city  be- 
ing liable  for  the  subcontractor's  daim. 

0.  MURIOIFAI.  COBFOBATIONS  «=9374(4)— CON- 
TBACT  FOB  PnBUO  IlIFBOVEMENTB— ACTIOnS 
— BVIDBNCB. 

In  an  action  to  recover  a  balance  due  under 
a  contract  for  the  construction  of  a  sewage 

Sumpii^  Btaticm,  it  was  not  error  to  exclude  evi- 
ence  as  to  what  labor  was  employed  In  remov- 
ing a  dumping  pier  for  excavated  material  under 
orders  by  the  dtv;  the  contract  providing  that 
the  contractor  himself  was  to  d&pose  of  snch 
material. 

10.  MuNIdPAL  OOBPOBATIONS  «=a374(4)  — 
CONTBACTS  FOB  PUBUO  lUFBOVXMXnTS— AO- 
TlOHa— EVIDEHCB. 

In  an  action  by  the  receivers  of  a  contractor 
to  recover  a  balance  due  for  the  ccmstmcti<Hi  of 
a  mimicipal  sewage  pumping  station,  extracts 
from  the  minutes  of  the  sewage  commission  were 
inadmissible. 

Appeals  from  Snperlor  Court  of  Baltimore 
dty;  J<*n  J.  Dobler,  Judge. 
Action  by  Bdgar  Allan  Poe  and  others,  re- 


celyen  of  tbe  No4  Ckmstmctloa  Oompvtj,  ot 
Baltimore  Glty,  a  body  corporate,  a^ainat 
tbe  MajTor  and  Olty  Council  of  Baltimore,  a 
municipal  corporation.  From  a  Judgment 
for  plalntlffa,  both  parties  apiieal.  Bevexaed 
and  remanded. 

Argued  before  BOTD,  O.  3^  and  BRIS- 
C»E,  THOMAS,  PATnSON,  UHNKE, 
STOOESBIDOB,  and  CONSTABLE],  JJ. 

Robert  F.  Leaeb,  Jr.,  Asst  Olty  Sol.,  and 
S.  S.  Field,  CHty  Sol.,  botb  of  Baltim<H:e,  for 
Mayor  and  City  Oonndl  of  Baltimore.  3. 
Kfflnp  Bartlett  and  Charles  F.  Harley,  both 
oC  Baltimore  (Robert  D.  Bartlett,  of  Balti- 
more, on  the  brief),  for  receivers  ot  Noel 
Const  Co. 

CONSTABIiB^  J.  miere  are  croaa-appeals 
tn  this  case;  eadi  party  appealing  from  the 
Judgment  rendered  tn  favor  of  the  recetvera 
of  the  Noel  Construction  Company. 

The  case  arose  out  of  the  contracts  award- 
ed to  the  Nod  Constractitm  Company  by  the 
dty  of  Baltimore  through  the  board  of 
awards  for  the  construction  of  the  sewage 
pumping  station  near  East  Falls,  in  Balti- 
more dty.  It  was  pn^posed  by  13i9  dty  to 
erect  the  station  building  by  two  separate 
contracts,  one  for  the  substructure  or  founda- 
tion, called  contrad:  No.  8,  and  the  other  for 
the  erection  of  the  superstructure,  called 
contract  No.  4,  and  invited  bids  for  that 
work.  Tbe  spedflcatiknis  for  contract  No.  8 
provided  that,  if  that  contract  was  awarded 
to  one  bidder,  and  the  contract  for  the  su- 
perstructure was  awarded  to  another  bidder, 
the  number  of  working  days  from  the  date 
of  the  commencement  of  the  work  to  its 
completion  would  be  limited  to  2(X>  days,  but 
that,  If  the  contracts  for  both  the  substruc- 
ture and  the  superstructure  were  awarded 
to  the  same  bidder,  the  number  of  working 
days  from  the  date  of  commencement  to 
completion  would  be  limited  to  420  days. 
The  same  provision  as  to  limit  of  time  for 
completing  the  substructure  and  the  super- 
structure was  made  In  the  spedflcatlons  for 
contract  No.  4;  220  working  days  If  different 
bidders,  and  420  days  if  the  same  bidder 
was  awarded  both  contracts.  The  Noel 
Construction  Compaiv,  being  the  lowest  bid- 
der for  each  of  the  two  contracts,  was 
awarded  both.  Provision  is  made  for  com- 
puting what  shall  be  working  days  under 
the  terms  of  the  contracts  as  follows : 

"Every  day  except  Sundays  and  also  except  le- 
gal hoUday 8  on  whidi  no  work  is  done  siball  be 
considered  a  working  day,  provided  that  it  la 
not  unfitted  either  by  wind,  rain,  snow  or  tem- 
perature for  working  out  of  doors. 

"The  length  of  tune  (expressed  in  days  and 
parts  of  days)  during  which  the  work  has  been 
de'ayed  by  any  act  or  omission  of  the  sewerage 
commission  shall  be  allowed  to  the  contractor 
and  excluded  trom  such  computation." 

Calvin  W.  Hradrlck,  chief  engineer  of  the 
dty,  was  In  charge  of  contract  No.  3,  or  the 
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sabstractore  contract,  and  Hairy  Branns,  an 
ardiitect,  was  in  <diarge  of  contract  No.  4, 
or  ttie  superstmcture  oontTact  Ckmtract 
No.  8  contained  tttls  provision: 

"The  engineer  shall  determine  the  nnmber  of 
working  days  that  the  contractor  is  in  default  in 
completing  the  work  to  be  done  under  this  con- 
tract, and  shall  certify  the  same  to  the  commis- 
sion in  writing.  •  •  •  His  determination 
and  certificate  shall  be  final  and  conclusive." 

Contract  No.  4  contains  the  same  provi- 
sion, except  tbe  architect  is  substituted  for 
the  engineer.  Provision  is  also  made  in  the 
contracts  that  for  eadi  and  every  working 
day  tliat  the  engineer  or  architect  shall  cer- 
tify that  the  contractor  is  in  default  in  com- 
pleting the  work  to  be  done  under  the  speci- 
fications, the  contractor  shall  pay  to  the  dty 
the  sum  of  $35,  and  that  for  eadi  day  the 
work  may  be  ctHnpleted  before  the  time  fixed 
in  the  contracts  for  such  completion  the  con- 
tractor shall  be  allowed  a  premium  of  $35; 
also  the  following  provision: 

"(53)  The  contractor  shall  do  snch  extra  work 
as  may  be  ordered  in  writing  by  the  architect  or 
engineer  with  the  authorization  of  the  commis- 
sion.  No  claims  for  extra  work  will  be  consid- 
ered or  allowed  unless  said  work  has  been  so 
ordered  by  the  architect  or  engineer,  nor  unless 
the  commission  shall  approve  such  claim  for  ex- 
tra work  and  certify  in  writing  that  in  its  opin- 
ion such  extra  work  was  necessaiy  for  the  pub- 
lic interest,  stating  in  the  certificate  its  rea- 
sons." 

And  the  further  provision: 

"(14)  To  prevent  disputes  and  litigations,  the 
architect  or  engineer  shall  in  all  cases  determine 
tbe  amount  or  quantity,  quality,  acceptability 
and  value  of  the  work  and  materials  which  are 
to  be  paid  for  under  this  contract,  shall  decide 
all  disputes,  questions,  and  doubts  relating  to  the 
work  and  the  performance  thereof,  and  shall  in 
all  cases  decide  every  question  which  may  arise 
rdative  to  the  contract  or  to  the  obligations  of 
the  contractor  thereunder.  His  determination 
and  decision  shall  be  final  and  conclusive  npon 
the  contractor  and  all  whom  he  may  employ  to 
execute  the  various  branches  of  the  work,  wheth- 
er as  subcontractors  or  otherwise,  and  upon  all 
parties  from  whom  materiahs  may  be  purchased, 
either  by  the  contractor  or  by  any  subcontrac- 
tor. In  case  any  question  shall  arise  between  the 
contractor  and  the  city  touching  the  contract, 
the  estimate  or  certificate  and  decision  of  the 
architect  or  eiu^ineer  shall  be  a  condition  pre- 
cedent to  the  right  of  the  contractor  to  receive 
any  moneys  under  the  contract." 

Provi8i(m  was  also  made  that  the  con- 
tractor would  be  required  to  comply  strictly 
with  all  the  requirements  of  the  building 
regulations  and  other  ordinances  of  the  city 
of  Baltimore,  and  also  the  following  provi- 
sion was  contained  In  both  contracts : 

"(48)  The  commission  reserves  the  right  to 
suspend  the  whole  or  any  part  of  the  work  to  be 
done  hereunder,  if  it  shall  deem  it  for  the  in- 
terest of  the  city  of  Baltimore  to  do  so,  witiiout 
compensation  to  the  contractor  for  such  suspen- 
sion, other  than  extending  the  time  for  complet- 
ing the  work  as  much  as  it  may  have  been  de- 
layed by  such  suspension." 

The  purpose  of  this  building  was  to  re- 
ceive by  gravity  aU  tbe  sewage  from  South 
and  West  Baltimore,  and  after  treating  it 
there  to  force  it  by  means  of  gigantic  pumps 
to  the  dlqposal  plant  some  miles  away.    It 


was  necessary  for  carrying  out  this  purpose 
to  have  tbe  foundations  unusually  strong, 
and  to  insure  that  the  following  provlsioD 
was  made  in  contract  No.  8. 

"(68)  It  is  expected  that  satisfactory  material 
for  the  foundations  will  be  found  at  E3.  23,  bat 
tile  contractor  shall  carr^  the  excavatiofi  to  a 
greater  depth  wherever,  in  the  opinion  of  tlie 
engineer,  snch  greater  depth  is  necessary  to  se- 
cure a  suitable  foundation.  If,  on  the  other 
hand,  a  satisfacttny  foundation  is  found  at  a 
less  depth  than  EL  28,  the  excavation  shall  be 
discontinued  at  that  depth,  if  directed  by  the 
engineer." 

The  omtracts  and  qtedflcatlons  are  con- 
tained in  printed  bocdcs  covering  over  180 
pages,  and  as  It  would  be  impossible  to  re- 
produce them  in  full,  we  have  confined  our- 
selves to  quoting  those  which  we  oonsider 
most  applicable  to  this  controversy. 

The  work  on  the  substructure  was  begun 
on  June  28,  180S,  and  the  whole  building 
completed  August  24,  1911,  and  under  date 
of  August  25  and  Septe(mi)er  11,  1811,  the 
architect  and  the  engineer  respectively  certi- 
fied to  the  oommisslon  that  the  number  ot 
days  the  contractor  was  in  default  under  the 
contracts  was  144Vi  working  days,  at  $35 
per  day,  and  therefore  subject  to  damages 
of  $6,083.76.  The  amount  of  money  certified 
to  be  due  under  the  contracts,  less  $6,083.75, 
was  paid  over  to  the  contractor. 

Receivers  were  appointed  for  the  Noel  Con- 
struction Company,  and  this  action  was  com- 
menced by  them  on  tiie  6th  day  of  January. 
1916,  for  the  recovery  of  the  amount  retained 
as  damages  for  failure  to  complete  the  work 
within  the  specified  420  working  days,  for 
extra  work  performed,  damages  incurred  by 
the  company  through  interference  with  the 
work  and  for  the  recovery  of  $853.20  charged 
against  tbe  contractor  for  insuring  the  build- 
ing after  it  had  been  accepted  by  the  commis- 
sioa.  The  last  item  is  conceded  by  the  dty  to 
have  been  charged  in  error  against  the  con- 
tractor and  lOiould  be  allowed  to  the  plaintiff. 

The  trial  court  held  that  neittier  the  certif- 
icate of  the  dilest  engineer  nor  the  certificate 
of  the  ardiltect  was  "technically  a  conclusive 
determination  of  the  num<ber  of  working  days 
In  which  the  Noel  Construction  Company 
was  in  default  in  con^letlng  the  work  to  be 
done  under  tbe  respective  contracts  in  evi- 
dence," and  tmder  a  prayer  of  its  own  left 
to  the  Jury  to  determine  whether  the  Noel 
(Construction  Company  finished  the  contracts 
under  or  beyond  the  number  of  days  limited 
by  the  contract  But  also  held  that  tb.fy 
were  not  entitled  to  recover  for  other  claims 
other  than  the  insurance^  which  was  con- 
ceded. 

From  the  ruling  of  die  court,  upon  the 
prayers,  in  holding  that  the  certificates  of 
the  engineer  and  architect  as  to  the  number 
of  days  in  default  were  not  binding  and  con- 
clusive npoD  the  contractor,  the  dty  except- 
ed, and  that  question  constitutes  its  appeal 

[1]  At  this  date  It  cannot  be  questioned 
what  is  the  effect  of  a  provision  in  a  omtract 
expressly  leaving  to  a  third  party  the  deter^ 
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mlnatlon  of  Questions  midi  as  were  left  In 
theae  contracts  to  the  determination  of  the 
engineer  and  the  architect  The  rulings  of 
this  state  and  the  courts  of  all  other  states  In 
the  Unlmi,  with  the  exception  of  Indiana,  are 
uniform  as  to  the  efTect  of  sudi  a  provision 
aa  in  these  contracts;  that  the  decision  of 
saCh  person  shall  be  final  and  conduslTe  up- 
on parties  to  the  contract,  provided  the  deci- 
sion concerns  matters  within  the  scope  of  the 
submission,  and  is  not  subject  to  review  by 
the  ooorts.  If  made  by  the  third  party  In  the 
absence  of  fraud  or  bad  faith.  Mayor,  etc., 
T.  Anlt.  126  Md.  423,  94  AU.  1044;  Mayor, 
eta,  V.  Talbott.  120  Md.  363,  87  AtL  041; 
Hughes  V.  Model  Stoker  Oo.,  124  Md.  289,  02 
Atl.  846;  Pope  v.  King,  106  Md.  37,  69  AtL 
417, 16  L.  B.  A.  (N.  S.)  489,  15  Ann.  Oas.  970; 
Lynn  v.  B.  &  O.  R.  B.  Oa,  60  Md.  414,  45  Am. 
B^.  741;  6€!:yc.40. 

Indeed,  the  soundness  of  this  principle  of 
law  Is  not  questioned  by  either  of  the  parties, 
but  the  plaintiffs  contend  that  the  determina- 
tion of  these  questions  bearing  upon  the  num- 
ber of  actual  working  days  consumed  in  the 
work  was  not  made  by  those  authorized  to 
make  the  decision,  but  was  the  result  of  In- 
flnenoe  oC  others.  There  Is,  however,  no 
claim  made  that  fraud  or  bad  faith  was  ex- 
ercised either  by  the  engineer  or  the  archl« 
tect.  The  work  on  the  substructure  started 
on  June  29,  1908,  and  was  finished  on  March 
21,  1910,  covering  a  period  of  632  days.  Tbe 
engineer  certified  that  of  that  number  of 
days  188  were  diarged  against  the  contractor 
as  actual  working  days,  from  June  29  to 
November  2,  1908,  the  work  progressed  satis- 
factorily, and  07^  days  of  the  188  were 
charged  against  the  contractor  during  that 
period.  At  that  time  serious  difficulty  arose, 
growing  out  of  interference,  justly  so  made, 
by  the  building  Inspector  of  Baltimore  dty, 
who  claimed  that  the  excavation  should  go 
lower  than  it  was  planned  to  go.  The  con- 
troversy between  the  engineer  and  the  build- 
ing in8i)ector  was  referred  by  the  eenrerage 
commission  to  an  arbitration  board.  Many 
tests  were  made  on  behalf  of  the  arbitration 
board  and  on  behalf  of  the  building  inspector 
by  driving  plies,  etc. 

Of  course,  during  all  of  this  period  great 
delay  was  caused  the  Noel  Construction  Com- 
pany in  carrying  out  the  contract,  and  on 
April  27,  1909,  the  company  wrote  the  engi- 
neer requesting  an  extension  of  time  betwe^i 
November  6th  and  April  23d  In  which  he 
dalmed  of  the  143  days  included  between 
those  dates  he  should  be  allowed  an  exten- 
sion of  101  days,  or,  in  other  words,  that  he 
should  only  be  charged  with  42  actual  work- 
ing days.  The  engineer  decided  t3iat  from 
November  2, 1908,  to  April  22,  1009,  the  con- 
tractor should  only  be  enlarged  with  40 
vorMng  days.  It  was  decided  to  carry  the 
excavation  a  oonslderaUe  distance  below 
elevation  23,  in  fact,  to  cany  it  to  tievation 
81  in  some  Instances;  and  because  of  this 
necessary  extra  work  during  the  months  of 
Jxme,  July,  August,  September,  and  October! 


the  engineer  charged  them  with  only  1% 
actual  working  days.  During  the  delay  the 
engineer  was  called  np<»  to  decide  many 
questions.  Some  of  these  questions  he  him- 
self decided;  others  he  referred  to  commit- 
tees or  to  the  sewerage  commissioa.  On 
questions  of  time  extensions,  however,  he 
decided  all  himself,  with  the  exception  that 
once,  in  his  absence,  -when,  the  Noei  Oonstroo- 
tiion  Company  asked  for  a  3-day  extension  In 
August,  1906,  because  of  a  storm,  the  acting 
englnees'  referred  the  determination  to  the 
sewerage  oommlbsion,  which  granted  the 
extension. 

Hie  engineer,  as  of  June  12, 1911,  wrote  to 
a  special  committee  of  the  sewerage  cmnmls- 
slon  explaining  how  he  arrived  at  the  188 
working  days  which  he  charged  to  the  con- 
tract fbr  the  substructure  as  follows: 

"The  foundations  were  completed  and  turned 
over  to  the  architect  for  work  on  tile  saperstrac- 
ture  on  March  21,  1910,  making  a  total  of  632 
days.  Of  this  total  period  there  would  be  de- 
ducted 102  days  for  Sundays  and  holidays,  and 
41  days  lost  on  account  of  bad  weather,  making 
a  total  of  143  days  to  be  deducted  irota  the 
total  time,  leaving  the  poaaible  number  of  work- 
ing days  489.  On  aoooont  of  delay  due  to  the 
action  of  the  building  inspector  and  the  rwonov- 
ing  of  certain  undesiTaUe  material  encountered 
below  23,  called  for  in  paragraph  68  of  the 
epedficationa,  tliere  was  to  be  a  lurther  deduc- 
tion of  301  days,  leaving  188  working  days 
chargeable  to  the  contractor  of  the  substructureu 
The  contractor  therefore  is  entitled -to  an  ex- 
tension of  301  days  doe  to  the  reasons  set 
forth,  and  I  would  recommend  that  this  exten- 
sion be  granted.  The  superstructure  being  en- 
tirely under  the  Jurisdiction  of  the  architect,  I 
have  nothing  to  do  with  that  matter." 

As  to  the  certificate  of  tlia  architect  tba 
plaintiffs  claim  that  it  was  InvaUd  as  to  its 
binding  effect  because  it  was  made  up  at  the 
dictation  of  the  dty  solidtor  and  others. 
We  find  from  the  record,  however,  that  while 
it  is  true  lie  had  a  conference  with  the  dty 
solidtor  and  members  of  the  sewerage  com- 
mission on  October  26,  1911,  and  that  a  cer- 
tificate was  prepared  for  his  signature  to  be 
antedated  as  of  August  25,  1911,  and  that  the 
architect  practically  rewrote  and  forwarded 
that  as  his  certificate  to  the  dialrman  of  the 
sewerage  commission,  yet  nevertheless  the 
examination  of  the  architect  shows  that  he 
had  no  doubt  as  to  the  number  of  working 
days  the  contractor  consumed  on  the  super- 
structure, but  that  the  doubt  In  his  mind  was 
caused  by  whether  or  not  he  could  certify 
aH  to  the  number  of  days  consumed  on  the  sub- 
structure with  whldi  he  had  nothing  to  da 
As  supplementing  his  testimony  on  this  point 
that  be  had  no  doubt  as  to  the  number  of 
days  consumed  there  was  introduced  a  letter 
from  him  under  date  of  July  1,  1911,  long 
before  he  had  filed  any  certificate,  to  the 
chairman  of  the  sewerage  commission  aa  fol- 
lows: 

"Dear  Sir:  Replying  to  your  inquiry  of  June 
29,  1911,  I  beg  to  state  that  I  have  charged 
up  against  the  Noel  Constmction  Gwnpany  on 
account  of 'thein  cmitract  for  the  superstructure 
Of  the  sewage  pumping  station  on  Eastern  ave- 
nue from  Mardi  22,  1910,  to  June  80,  1911 
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(incIuslTe)  three  bnadred  and  thirtr-one  and  a 
quarter  days." 

The  number  o£  days  appearlnc .  in  tills 
letter  Is  exactly  the  number  ot  days  he  cer- 
tifled  to  In  his  final  certiflcate,  and  really 
the  Important  thing  In  bis  certificate.  The 
fftct  that  there  were  two  contracts  and  the 
engineer  twas  In  charsa  o£  one^  and  the 
architect  was  in  diarge  of  the  oUier,  and 
the  two  contracts  were  being  executed  by 
the  same  contractor,  and  the  fact  that  the 
contract  provldBd  ttiat  the  work  on  both 
ooDttracta  should  be  completed  within  420 
days,  rendered  it  unnecessary  that  the  engi- 
neer should  know  of  his  own  knowledge  the 
niuuber  of  working  days  consumed  in  the 
section  of  the  superstructure,  or  that  the 
architect  should  know  of  his  own  knowledge 
the  number  of  working  days  coiunuoed  In  the 
construction  of  the  substructure,  but  the  im- 
portant thing  was  that  eaxih  should  know  and 
be  able  to  certify  to  the  actual  number  of 
working  days  consumed  in  the  work  he  had 
in  charge  and  under  bis  personal  supervision. 
The  number  of  days  for  which  the  oontractM: 
was  subject  to  damages  or  entitled  to  pre- 
miums resolved  itseU  into  a  mere  calculation 
of  addition  and  subtraction.  We  are  of 
opinion,  therefore,  that  these  certificates 
should  have  been  given  the  binding  force 
to  which  they  are  entitled  under  the  law, 
and  that  there  was  error  in  refusing  the 
fourth  prayer  of  the  city  and  in  gmnting 
the  court's  independent  instiiictlon. 

Having  dl^>oBed  of  the  question  involved 
In  the  city's  appeal,  we  will  now  direct  our 
attention  to  those  arising  in  the  receivers' 
appeal 

The  trial  began  on  the  2d  day  of  April, 
1917,  and  the  verdict  In  favor  of  the  re- 
ceivers was  returned  on  the  8th  day  of  May, 
1917.  Naturally  a  great  mass  of  testimony 
was  taken  with  the  result  that  the  record 
In  this  case  la  a  very  large  one ;  so,  in  order 
to  keep  tills  opinion  within  reasonable  limits, 
we  will  confine  ourselves  to  stating  our  con- 
clusions as  reached  from  a  careful  reading 
of  the  record  rather  than  setting  out  at 
length  the  testimony. 

The  plaintiff  offered  two  prayers,  one  of 
whidi  only  was  granted.  The  defendant 
offered  45  prayers,  34  of  which  the  court 
granted,  refusing  the  other  11.  The  defend- 
ant also  filed  two  motions,  both  of  which 
were  granted  by  the  court  The  eleventh 
to  the  forty-tfourth  (inclusive)  prayers  of 
the  defendant  dealt  s^arately  with  each 
claim  of  the  plaintiff,  other  than  the  claim 
for  the  money  retained  by  the  city  as  ligui- 
dated  damages  for  delays,  seeking  to  with- 
draw those  claims  from  the  consideration  of 
the  jury.  All  of  these  prayers  were  granted 
by  the  court,  thus  eliminating  from  the  jury 
practically  all  of  the  claims  of  the  plaintiff, 
other  than  the  liquidated  damages.  From 
the  number  of  these  prayers  it  is  readily  seen 
that  the  plaintiff  made  many  claims.  Many 
pC  tliese  claims  are  for  extra  work  perform- 


ed and  for  which  Oie  oomtractor  bad  oo 
certiflcate  as  provided  in  secticm  63,  as  fol- 
lows: 

"The  contract<nr  shall  do  sach  extra  woric  as 
may  be  ordered  in  writing  by  the  engineer  with 
the  anthorisation  of  the  oommission.  No  daim 
for  extra  woric  will  be  considered  or  allowed  un- 
less said  work  has  been  so  ordered  1i«r  the  «ng)> 
neer,  nor  unless  the  commission  shall  approve 
such  claim  for  extra  work  and  certify  in  writ- 
ing that  in  its  opinion  sodi  extra  woric  was 
necessary  for  the  pabUc  Interest,  stating  in  tJw 
certificate  its  reasons  therefor." 

The  city's  contention  Is  that  nooB  of  these 
claims  can  be  allowed  in  the  absenoe  of  a  cer- 
tificate from  the  commission  approving  sncb 
claims  and  stating  its  reasons  for  such  ap- 
provaL 

The  plaintiff  contends  that  under  sectloa 
14,  where  it  is  provided  that  In  case  of  dis- 
putes between  the  city  and  the  contractor 
the  engineer's  declsi<m  shall  be  final  and 
conclusive  upon  the  contractor,  his  reference 
of  these  questions  to  the  sewerage  commis- 
sion for  a  decision  made  the  oondaslveness 
of  any  sudl  question  inoperativa  This  prop- 
osition la  not  opea  to  atta<^,  as  is  shown  in 
the  cases  we  have  dted  above  in  reference 
to  the  dty's  appeal  on  the  question  of  wheth- 
er the  certificates  of  the  architect  and  oigl- 
neer  on  the  question  of  delays  was  admissible. 
But,  although  it  Is  certain  that  these  dis- 
putes about  extra  work  were  submitted  by 
the  engineer  to  the  sewerage  commission,  it 
was  his  plain  duty  under  section  63  to  do  so^ 
for  the  daims  could  not  be  allowed  without 
the  commission  should  approve  them,  etc. 
Therefore  to  sudi  a  dlc^ute  as  this  we  are  ot 
opinion  that  section  14  has  no  applicability. 

[2]  While,  no  doubt,  the  proviaion  con- 
tained in  section  63  was  for  the  purpose  of 
making  the  production  of  the  certificate  a 
condition  precedent  to  the  validity  of  any 
claim  for  extra  work,  yet  in  this  case  we 
do  not  think  that  it  should  be  so  held;  for 
It  is  a  well-recognized  rule  of  law  in  this 
state  and  elsewhere  that  a  provision  of  this 
chaicacter  may  be  waived.  Ifllston  Ttam 
Go.  V.  Henderson,  106  Md.  235,  67  Aa  228; 
Weil  Case,  129  Md.  487,  99  Aa  661,  L.  R. 
A.  1917C,  929;  Lynn  v.  B.  &  O.  B.  R.,  60 
Md.  404,  46  Am.  B^.  741;  Pope  v.  King. 
108  Md.  37,  60  AG.  417,  16  I*  B.  A-  (N.  S,' 
489,  16  Ann.  Ca&  970;  McBvoy  v.  Ham.  12ft 
Md.  97,  98  AtL  622;  Beid  v.  Wdssner,  88 
Md.  237.  40  AtL  877;  9  Corpus  Juris,  760; 
48  I*  B.  A.  CN.  S.)  at  page  576,  notes  under 
the  heading  "What  Constitutes  Waiver." 

There  is  an  abundance  of  evidence  in  the 
record  toidlng  to  show  that  the  course  of 
dealing  between  the  parties  was  on  many 
occBsIona  to  ignore  the  provisloDS  of  sectloa 
53  about  getting  extra  work  orders  before 
the  commeooement  of  the  extra  work.  £V>r 
Instance,  we  will  refer  to  testlXDony  as  to 
pumping,  whldi  was  neoessai?  because  of 
the  dispute  between  the.  engineer  and  the 
building  Inspector: 

'  "n*  vamping  iwd  to  be  Qone;  sad  It  was  said 
to  go  shead  and  do  it  and  thers  would  be  extra 
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|>ay  for  tt,  and  not  to  wait  for  tbe  order.  We 
wonld  often  do  that  with  extra  work,  and  they 
would  say  that  the  order  would  come  down  and 
•ometiines  the  order  would  come  down  and 
BMnetimes  it  would  not.  In  this  particnlar  case 
I  don't  know  whether  they  cent  an  order  or 
paid  for  It  or  not" 

[3]  We  are  of  opinion  that,  where  tbe  evi- 
dence tends  to  shoiw  that  extra  work  was 
perdEormed  on  the  order  of  the  engineer,  or 
any  of  his  sabordinates,  with  the  undear^ 
standing  that  certificates  wonld  later  be  is- 
sued for  such  work,  as  we  have  said  above 
was  their  oourae  of  dealing,  there  was  a 
waiver  of  the  provlBlons  of  section  63,  and 
tbe  Issue  should  have  been  presented  to  the 
Jury. 

As  we  have  pointed  out  above,  it  was 
necessary  to  carry  the  excavations  minch 
below  that  at  first  expected,  and  the  engineer 
wrote  to  the  Noel  Construction  Oompany  on 
BSay  5,   1909: 

"Gentlemen:   It  will  be  aatJatactory  to  ns  for 

?'oa  to  proceed  with  the  excavation  below  28 
eet,  according  to  the  specifications  at  cost  plus 
10  per  cent.  The  absolute  cost  of  the  value  of 
the  pumping  madiinery  emidoyed  in  pnmning 
below  23  feet,  to  be  paid  for  at  the  cost,  plus 
10  per  cent.  The  cost  of  pumping  and  excava- 
tion above  23  feet,  to  be  paid  for  at  the  cost 
plus  10  per  cent  lAe  cost  of  pumi^g  and  ex- 
cavation above  23  feet  to  be  segregated  from  all 
pmnping  and  excavation  below  23  feet. 

"I  wm  request  the  dty  to  have  electric  light 
placed  over  the  work  so  that  yon  can  proceed 
with  your  night  work,  whidk  I  wish  yoa  would 
do  as  prompt^  aa  possible." 

[4]  After  tbe  completloa  of  tbat  part  of 
tbe  work  tbe  Inspector  fbr  the  city  omitted 
to  Include  certain  elements  of  actual  cost 
The  contractor  presented  to  the  engineer 
itemized  bills  for  these  dalms,  but  he  re- 
ferred them,  without  making  any  decision,  to 
a  committee  of  the  sejwerage  commission, 
which  never  acted  upon  them.  Tliese  Items 
Shonld  have  been  presented  to  the  jury. 

[J]  For  tbe  purpose  of  removing  the  ex- 
cavated material  the  contractor  had  made 
arrangements  with  the  harbor  board  for  the 
use  of  Jones  Falls,  and  had  purchased  from 
the  city  an  old  bridge  whldi  he  removed  to 
tbe  edge  of  Jones  Falls  and  placed  in  posi- 
tion there  for  the  purpose  of  using  it  as  a 
dumping  pier  of  the  material  into  scows. 
He  used  this  method  for  some  tlme^  when  he 
vftm  notified  by  the  harbor  board  tbat  the 
poeiticm  of  tbe  dumping  pier  interfered  with 
tbe  prosecution  of  another  c(mtract  tbe  city 
bad,  to  wit,  the  erection  of  a  sea  wall  along 
Jones  Falls  at  the  point,  and  was  directed  to 
cease  that  method  of  getting  rid  of  tbe  earth 
and  mud.  He  immediately  suspended  this 
method  and  tried  various  other  methods  of 
dlqposlng  of  tbe  said  material,  but  at  in- 
creased cost  It  is  to  recover  this  excess 
cost  which  constitutes  one  of  his  clainis.  We 
bave  been  unable  to  discover  any  theory  up- 
on which  this  daim  should  be  allowed.  We 
find  nothing  in  the  record  anywhere  which 
even  suggests  that  the  dty  wonld  provide  or 


maintain  ways  and  means  for  assistliig  the 
contractor  in  disposing  of  this  material.    It 
was  solely  a  matter  for  the  contractor  him- 
self to  decide  upon  at  his  own  risk. 
[I]  Section  27  provides: 

"The  engineer  will  give  aU  necessary  lines, 
grades,  elevations,  etc.,  for  the  general  guidance 
of  the  contracts,  who  shall  conform  ms  work 
thereto.  'He  shall  provide  the  engineer  with 
such  materials  and  assiBtance  (except  engineer- 
ing assistance),  aa  may  be  required  to  properly 
perform  the  services  mentioned,  and  shall  care- 
fully preserve  and  maintain  in  proper  poeitimi 
all  marks  given.  Any  woik  done  without  lines, 
levels,  etc.,  having  been  given  by  the  engineer, 
may  be  ordered  removed  and  replaced  at  the  con- 
tractor's sole  cost  and  expense." 

The  i^alntifl  offered  evidence  tending  to 
show  tbat  the  engineer  or  one  of  his  assist- 
ants in  giving  lines  to  the  otmtractor  for  ex- 
cavation for  the  foundation  gave  wrong 
lines,  and  claimed  that  all  of  that  work  bad 
to  be  done  over.  We  think  under  tbe  above 
section  that  should  have  been  submitted  to 
tbe  Jury,  providing  the  engineer  refused  to 
give  an  Independent  decision  as  to  that  claim. 

The  plaintiff's  second  prayer  was  prc^jorly 
refused  for  the  reason  that  It  soue^t  to  in- 
struct tbe  Jury  tbat,  if  tbey  found  that  tbe 
engineer  referred  tbe  decision  as  to  the  va- 
lidity of  any  of  tbe  plaintiffs'  (dalms  for  al- 
lowance for  extra  work,  etc,  to  tbe  aemep- 
age  commission  for  decl8i<m,  then  the  plain- 
tiffs are  not  precluded  from  recovery.  This 
Instruction  would  bave  been  erroneous  under 
what  we  bave  said  above  as  to  tbe  necessity 
of  tbe  engineer  getting  the  approval  of  tbe 
commission. 

The  eighth  prayer  of  the  defendant  was 
granted,  and  we  think  incorrectly,  for  It  is  at 
least  misleading. 

[7]  The  two  motions  made  by  the  defend- 
ant and  referred  to  above  were  for  the  pur- 
pose of  striking  out  all  evidence  tending  to 
prove  damages  suffered  by  two  of  the  sub- 
contractors of  the  Noel  Construction  Compa- 
ny and  were  improperly  granted.  The  con- 
tractor had  every  right  to  sublet  any  part 
or  all  of  bis  contract  with  the  city.  In  every 
contract  of  this  magnitude  the  general  cus- 
tom Is  to  sublet  portions  of  It  These  sub- 
contractors were  recognized  by  the  dty  as 
the  representatives  of  the  contractor.  They 
were  tbe  agendes  by  whom  most,  it  not  all, 
of  the  extra  work  was  performed,  and  the 
compensation  for  whidi  work  is  now  claimed 
by  tbe  receivers.  They  have  filed  thdr 
claims  witih  tbe  receivers,  and  tbey  have 
been  approved. 

There  was  no  privity  of  contract  between 
the  subcontractors  and  tbe  dty,  so,  of  course, 
they  could  not  entertain  separate  suits 
against  the  dty,  but  we  can  see  no  reason 
why  the  receivers,  who  act  for  all  the  credi- 
tors, should  not  include  the  claims  of  ttadr 
agendes,  for  whose  comi)ensatlon  tbey  were 
responsible.  In  a  suit  brought  upon  tbe  origi- 
nal contract 
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[I]  The  first  exception  arises  over  the  re- 
fusal of  the  court  to  admit  in  eTidence  time 
sheets  relating  to  the  value  of  extra  work 
performed  by  one  of  the  subcontractors.  We 
think,  following  our  ruling  as  to  the  liability 
of  the  dty  for  the  claims  of  the  subcontrac- 
tors, if  it  is  shown  that  the  extra  work  or- 
ders were  on  the  promise  that  certificates 
would  be  issued,  this  evidence  was  admissi- 
ble, and  its  rejectlcm  constitutes  error.  This 
is  upon  the  assumption  that  the  work  for 
which  the  time  sheets  were  offered  were  not 
in  connection  with  the  changed  method  of  re- 
moving the  earth.  We  say  "assumption"  be- 
cause it  is  not  very  dear  from  the  record 
exactly  what  character  of  work  was  shown 
by  these  time  sheets. 

[t]  The  second  exception  relates  to  the  re- 
fusal of  the  court  to  permit  a  witness  to 
state  what  labor  was  employed  in  removing 
the  dumping  pier.  This,  of  coarse,  was  a 
proper  ruling. 

The  third  exception  had  to  deal  with  the 
subject  which  we  have  heretofore  discussed, 
that  of  depriving  the  contractor  of  the  use 
of  the  dumping  pier  at  the  edge  of  Jones 
Falls.  What  we  have  already  said  upon  that 
Mubject  disposes  of  this  exception,  and  we 
therefore  hold  that  the  exo^tioa  should  be 
overruled.  The  fourth  exception  should  be 
overruled. 

[II]  The  fifth  exception  relates  to  the  In- 
troduction In  evidence  of  extracts  from  the 
minutes  of  the  sewerage  commission.  We 
do  not  see  upon  what  theory  their  admission 
could  stand. 

The  sixth  and  seventh  exceptions  relate  to 
the  motions  made  by  the  defendants  to  strike 
out  all  testimony  showing  damages  suffered 
by  the  subcontractors  and  have  already  been 
discussed  above. 

We  liave  not  referred  spedflcaUy  to  each 
of  the  prayers  granted  on  behalf  of  the  de- 
fendant for  the  reason  that,  since  the  case 
will  have  to  be  retried,  the  court  in  passing 
upon  similar  prayers  will  be  governed  by  the 
principles  which  we  have  indicated  control 
them. 

Judgment  reversed,  case  remcmded  for  a 
new  trial,  each  party  to  pay  one-half  the 
costs  in  this  court,  the  costs  in  the  court  be- 
low to  abide  the  final  result 


Note  FUed  July  10,  1918. 

A  motiMi  having  been  made  for  a  modification 
of  certain  of  the  language  contained  in  the  fore- 
going opinion,  it  is  deemed  proper  to  add  this 
note:  ^e  foregoing  opinion  does  not,  and  was 
not  intended  toy  hold  that  it  lay  in  the  power 
of  every  subordinate  to  vary  the  terms  of  a 
contract  and  bind  the  principal  by  such  act; 
what  the  opinion  does  declare  is,  and  is  only, 
that  where  by  a  continued  oonrse  of  dealing 
the  parties  to  a  contract  have  ignored  a  provi- 
sion of  that  contract  not  once,  oat  repeatedly, 
the  question  of  waiver  is  one  proper  to  be  sub- 
mitted to  a  jury. 


(US  lu.  m> 

NEWBOLD  V.  NEWBOIiD,    (No.  80.) 

(Ooort  of  Appeals  of  Maryland.    June  20,  1918. 

Motion  for  Reargument  Overruled 

Jnly  30,  1918.) 

1.  Equitt  «=>373— Seitiro  Cabx  vob  Heab- 
INO— Adkissioh. 

Where  case  was  set  down  by  petitioner  to 
be  heard  on  bill  and  answer,  he  admitted  truth 
of  all  matters  stated  in  answer  whidi  were 
SQSceptible  of  proof  by  legitimate  evidence,  and 
it  thereby  became  the  evidence  oi  the  case. 

2.  DivoBcx  «=»245(2)— AwASD  NoT  or  "Au- 
HowT'  '—Modification. 

Where  court,  in  wife's  divorce  suit,  pnrsa- 
ant  to  agreement  of  parties  ordered  husband  to 
pay  wife  weekly  allowance  «^  $80  during  her 
life,  award  was  not  of  "alimony,  as  recognized 
in  Maryland,  and  will  not  be  modified  on  hna- 
band's  petition  because  wife  has  remarried. 

[EXi  Note. — For  other  definiticms,  see  Words 
and  Phrases,  First  and  Second  Series,  Alimony.] 

Briscoe  and  Stodcbridgey  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Baltimore 
(Tounty;  Allan  McLane,  Judge. 

"To  be  offldally  reported." 

Suit  for  divorce  by  Eugene  S.  Newtxdd 
against  Adelaide  Passano  Newbold,  where- 
in respondent  filed  a  cross-bill,  resulting  In 
decree  for  reiqpondent  on  her  cross-bilt;  pe- 
titioner later  seeking  relief  from  all  obU- 
gatlon  to  pay  alimony  on  the  ground  of  re- 
spMtdent's  remarriage.  From  decree  dismiss- 
ing his  petition,  petitioner  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BBISCOE. 
THOMAS,  UKNER,  STOCKBRIDGB^  and 
CONSTABLE,  JJ. 

George  Whltelock,  of  Baltimore  (White- 
lock,  Deming  ft  Kemp  and  Wm.  Ewin  Bonn, 
all  of  Baltimore,  on  the  brief),  for  appellant. 
Frank  O.  Turner,  of  Baltlm<nre,  for  appellee. 

OONSTABLE,  J.  The  appeUaut  herein, 
in  March,  1915,  filed  a  bill  fbr  an  abs(Hute 
divorce  on  the  ground  of  abandonment 
against  the  appellee  herein.  On  June  Zl, 
1915,  the  appellee  filed  her  answer  thereto, 
denying  the  allegations  of  abandonment, 
and  on  the  same  day  filed  a  cross-bill  for 
absolute  divorce  on  tiie  ground  of  adultery. 
The  appelant  did  not  ivosecute  his  biU,  and 
it  was  dismissed  under  date  of  July  19, 
1915;  neither  did  the  appellant  answer  the 
cross-bill  of  his  wife,  but  It  was  prosecuted 
by  the  appellee,  and  decree  entered  on  the 
14tb  day  of  August,  1916,  divorcing  her 
from  the  appellant  a  vinculo  matrimonii, 
and  awarding  her  the  guardianship  and 
custody  of  their  minor  child. 

"And  it  is  further  adjudged,  ordered,  and 
decreed  that  the  said  complainant,  Adelaide  Pas- 
sano Newbdd,  is  entitled  to  receive  by  way  of 
alimony,  out  of  the  said  Eugene  S.  Newbold's 
estate,  and  the  said  Eugene  S.  Newbold  is  here- 
by ordered  to  pay  unto  Adelaide  Passano  New- 
bold,  the  complainant  in  the  cross-bill,  a  weekly 


allowance  of  eighto  dollara  ($80.00),  to  be  '^ 
puted  from  this  14th  day  of  August,  1915,  and 
payable  thereafter  on  each  and  every  Saturday, 
during  the  lifetime  of  the  said  Adelaide  Passano 
Newbold." 
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On  October  19,  191T,  tbe  appellant  ffled  a 
petition,  alleging  that  the  appellee  had  re- 
married and  become  the  wife  of  a  certain 
J<dm  B.  McCormick,  and  alleging  that  the 
said  John  B.  McCoiinlck  had  become  liable 
for  the  support  and  maintenance  of  the  said 
Adelaide  Passano  McCk>rmlck,  and  that  the 
petitioner  should  be  relieved  from  all  obli- 
gation to  maintain  or  support  her,  or  to 
make  any  further  payments  of  alimony  for 
her  support  and  maintenance,  and  further 
prayed  by  amendment  that  the  court  fix  a 
proper  allowance  for  the  support  and  main- 
tenance of  the  infant  child  of  the  parties. 
The  appellee  filed  a  demurrer  to  the  petiticm, 
but  the  court  overruled  the  demurrer  and 
rescinded  the  decree  as  to  alimony.  Later 
the  order  of  December  3,  1917,  was  rescind- 
ed, and  an  order  overruling  the  demurrer 
with  leave  was  filed. 

[1]  The  case  was  then  set  down  by  the 
appellant  to  be  heard  on  x>etitlon  and  an- 
swer. By  doing  this  the  appellant  admit- 
ted tbe  truth  of  all  matters  stated  la  the 
answer  which  were  susceptible  of  proof  by 
legitimate  evidence.  It  therefore  became 
the  evidence  of  the  case.  Miller's  Equity,  IS 
255  and  256.  Tbe  answer  was  quite  a  long 
one,  and  exceptions  were  filed  to  six  of  Ita 
paragraphs,  five  of  which  were  stricken  out 
by  the  court  and  exceptions  to  the  six  over- 
ruled. The  paragraph  left  In  dealt  with 
the  financial  standing  of  the  appellant  We 
will  here  reproduce  some  of  the  paragraphs 
that  remained  In  the  answer  after  the  rul- 
ing on  exceptions: 

"Seventh.  That  in  accordance  with  an  agree- 
ment between  counsel  for  the  respective  parties, 
made  and  conclnded  before  the  taking  of  testi- 
mony, evidence  was  not  taken  as  to  the  proper 
amount  or  allowance  to  this  resimndent  of  the 
estate  of  the  said  Bugene  S.  Newbold,  or  the 
amount  he  shoold  pay  as  alimony  to  this  re- 
mwndent,  nor  the  amount  properly  payable  by 
the  said  Kagene  S.  Newbold  for  the  support, 
maintenance,  and  education  at  the  child  of  this 
respondent  and  Eugene  S.  Newbold,  as  it  was 
agreed  that  the  allowance  of  eightr  dollars 
(fiSO.OO)  per  week,  to  be  computed  from  this 
l4th  day  of  August,  1916,  and  payable  there- 
after, on  each  and  every  Saturday  during  .the 
lifetime  of  the  said  Adelaide  Passano  Newbold, 
was  a  proper  and  reasonable  allowance  out  of 
the  estate  and  earnings  of  the  said  Eugene  S. 
Newbold,  as  compensation  to  his  wife,  and  as 
maintenance  for  her  and  their  son,  Joim  Pas- 
sano Newbold;  it  then  being  agreed  that  when 
the  said  John  Passano  Newbold  should  reach 
the  age  that  he  should  be  sent  to  school  or  col- 
lege, that  the  said  Eugene  S.  Newbold  would 
thai  provide  and  pay  to  this  respondent  any  ad- 
ditional sum  which  would  be  reasonably  appro- 
jnriate  for  such  schooling  or  education. 

"That  when,  in  accordance  with  the  rules  of 
court,  it  was  appropriate  to  submit  this  cause 
for  decree,  the  solicitors  for  Eugene  S.  New- 
bold,  pursuant  to  agreement  and  appointment 
with  this  reepondenPs  solicitor,  suMnitted  the 
cause  to  the  HonoraUe  Frank  I.  Duncan  for  de- 
cree, on  die  14th  day  of  August,  1915,  at  which 
time  the  decree,  prepared  in  so  far  as  the  amount 
of  alimony  and  the  payment  thereof  in  accord- 
•anee  widt  tihe  agreement  between  the  parties, 
was  presented. 

"That  at  the  submission  for  decree  the  said 
Gogens   S.   Newbold   was  represented   by   hia 


brother,  David  M.  Newbold,  Jr.,  Esq.,  solidtor, 
who  then  craifirmed  the  agreement  as  to  alimony 
by  stating  to  tiie  court  that  the  provision  as  to 
alimony  Was  satisfactory  to  tbe  said  Eugene  S. 
Newbold  and  his  solicitors: 

"Tenth.  This  respondent,  further  answering 
the  petition  of  Eugene  S.  Newbold,  says  that, 
while  she  was  mnted  the  guardianship  and  cus- 
tody of  John  Passano  Newbold,  there. was  no 
provision  in  the  decree  of  divorce  directing  pay- 
ment by  the  said  Eugene  S.  Newbold  for  the 
support  of  his  son,  as  it  was  agreed  between 
the  parties  before  the  taking  of  testimony  that 
the  payment  of  the  agreed  sum  of  eighty  dol- 
lars ($80.00)  per  week  as  alimony  'during  the 
lifetime  of  the  said  Adelaide  Passano  Newbold 
should  cover  and  include  the  maintenance  of 
the  son  of  the  said  Ehigene  S.  Newbold  until  he 
arrived  at  the  age  when  he  should  be  sent  to 
school  or  college,  at  which  time  the  said  Eugene 
S.  Newbold  was  to  make  greater  payments  to 
cover  such  natural  added  expenses. 

"Twelfth.  This  respondent,  now  further  an- 
swering the  said  petition  of  the  said  Eugene  S. 
Newbold,  says  that  the  stipulation  of  eighty 
dollars  (SSO.OO)  per  week  alimony  to  be  paid 
'during  tne  lifetime  of  the  said  Adelaide  Pas- 
sano Newbold/  so  inserted  in  decree  of  divorce, 
was  so  inserted  pursuant  to  an  agreement,  made 
by  and  on  behalf  of  this  re8p<nident  and  the 
said  Eugene  S.  Newbold,  and  that  the  said  pay- 
ment of  eighty  dollars  ($80.00)  per  week  was 
to  continue  during  the  liietime  of  this  respond- 
ent, out  of  which  said  payments  this  respondent 
was  to  support  and  maintain  the  said  John  Pas- 
sano Newbold  till  he  should  reach  the  age  when 
he  should  be  sent  to  school  or  college,  at  which 
time  the  payments  by  the  said  Eugene  S.  New- 
bold  were  to  be  increased  to  meet  such  added 
exDenses. 

^Thirteenth.  That  the  said  Eugene  S.  New- 
bold  is  a  person  of  large  means  and  large  in- 
come, derived  from  his  salary  as  president,  etc., 
of  the  City  Illuminating  Company  of  Philadel- 
phia, as  president,  eto.,  of  the  American  Street 
Lighting  Company,  as  vice  president  of  the 
Welsbadi  Company  of  Philadelphia,  from  prop- 
erty owned  by  him,  and  from  various  patented 
devices  and  appliances;  this  respondent  being 
informed  and  believing,  and  therefore  charging, 
that  the  annual  income  of  the  said  Eugene  S. 
Newbold  is  greatly  in  excess  of  twenty-five  thou- 
sand dollars  ($26,000.00),  and  that  the  income 
of  the  said  Eugeni  S.  Newbold  has  been  for 
years  equal  to  said  stated  amount,  and  that 
his  income  and  receipts  will  so  oontinue." 

The  court  asked  a  decree  dismissing  the  pe- 
tition, and  the  petitioner  appealed. 

[2]  Having  set  out  verbatim  certain  para- 
graphs of  the  answer,  not  much  comment  is 
necessary  to  demonstrate  that  this  case  falls 
directly  within  the  ruling  of  tUa  court  In 
the  recent  case  of  Emerson  v.  Emerson,  120 
Md.  584,  87  AtL  1083,  it  viriU  be  recalled  the 
former  husband  tried  to  be  relieved  from  the 
payment  of  alimony  to  his  former  wife  Tip- 
on  her  remarriage.  In  deciding  that  case  the 
opinion  filed  dealt  thoroughly  with  tbe  law 
relating  to  alimony  in  this  state,  also  the  au- 
thority of  the  courts  to  ^ward  alimony,  also 
the  power  to  modify  provisions  as  to  alimony 
in  decrees,  and  also  the  power  to  incorporate 
In  a  decree  the  provisions  of  an  agreement 
of  the  parties  as  to  alimony  approved  by  the 
court  In  that  case,  as  in  this,  the  parties 
were  in  agreement  as  to  the  provisions  for 
alimony  the  court  i^ould  incorporate  in  the 
decree.  In  that  case  there  was  a  written 
agreement,  while  in  this  the  allegatlcms  of 
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tbe  answer  are  to  the  same  effect  We  h&A 
In  the  Emerson  Case,  as  we  must  In  this,  that 
what  the  court  decreed  was  not  alimony  as 
recognized  In  this  states  and,  quoting  tr<Mn 
that  case,  we  said  as  follows: 

"Although  the  bill  prayed  for  alimony,  and 
tile  beginning  of  the  agreement  stated  that  on 
the  question  of  alimony  no  testimony  need  be 
taken,  but  that  the  agreement  should  be  followed, 
neverthelesa  although  they  called  It  alimony,  it 
was  not  alimony  as  understood  and  followed 
under  the  Maryland  law.  It  was  not  alimony, 
as  the  court,  hi  the  absence  of  the  agreement, 
would   have  decreed.     A  mere  recital  of   the 

Srovislons  shows  that  under  our  statutes  and 
edsions  no  such  decree  could  have  been  passed, 
if  this  appellant  had  not  been  in  agreement  upon 
it.  It  was  a  plain  attempt  upon  Us  part  to 
have  allowed  to  his  wife  something  more  than, 
under  the  law,  could  have  been  allowed  as  ali- 
mony, and  as  the  learned  judge  below  said,  we 
'should  blind  ourselves  to  the  fact  if  we  should 
treat  that  arrangement  as  one  of  aUmony.'  If 
for  alimony,  why  did  he  bind  himself  to  pay 
these  uinual  sdms  up  and  until  the  death  of  the 
wife,  irreepective  of  whether  or  not  she  survived 
him?  Was  not  that  providing  more  than  he 
oould  have  been  conH>eued  to  provide  under  the 
terms  of  alimony?  It  is  settled  in  this  state  that 
alimony  ceases  upon  the  death  of  either  of  the 

Jartiea.  Wallinggford  v.  Wallingsford,  6  H.  & 
.  485.  Why  did  he  agree  to  surrender  flOO 
shares  of  valuable  stock  to  trustees,  to  enforce 
the  payment  of  the  sums  during  the  life  of  the 
wife,  and,  in  terms,  only  provided  lor  thar  re- 
turn to  him  at  the  death  of  the  wife?  Why  the 
absolute  transfer  of  all  the  funiiture  and  the 
use  of  the  Italian  Gardens  to  the  wife?  None 
of  these  could  have  been  decreed  without  his 
consent,  and  the  conclusion  is  dear  that  he 
intended  under  this  agreement  to  assure  to  his 
wife  these  provisions  during  the  balance  of  her 
life,  irrespective  of  any  contingencies.  The 
court  having  embodied  his  agreement  in  the 
decree,  we  are  of  the  opinion  that  a  court  of 
equity  should  not  distuih  It" 

What  we  said  there  applies  with  equal 
force  to  the  present  case,  and  we  will  there- 
fore affirm  the  decree  of  the  lower  court 

Decree  affirmed;  the  anpdlee  to  pay  the 
costs. 

BSISCOB  and  STOOKBRIDGB;  33^  dis- 
sent 


BURKBNTINB  ▼.  STATE. 
(Court  of  Appeals  of  Maryland.    Dec.  18, 1917.) 

Appeal  ftwn  Circuit  Court  Harford  County : 
Hanan,  Judge. 

Argued  before  BOYD,  O.  J.,  and  BURKE, 
THOMAS,  PATTISON.  URNEB,  STOCK- 
BRIDOB,  and  CONSTAfeLE,  JJ. 


STOOEBRIDGE,  J. 
lower  court  is  affirmed. 


The  Judgment  of  the 


HOWABD  et  ui.  v.  RANDALL. 

(Court  of  Ainieals  of  Maryland.    Jan.  16, 1918.) 

Appeal   from    Ctrcuit   Cowet,   Anne   Arundel 
County;  Brashears,  Judge. 
Argued  bef<we  BOYD,  C.  J,  and  BKISOOB, 


SSK^A^THOMAS,    PATTISON^  TJRNEIL 
ST00KBKID6B,  and  OONSTABLfa,  JjT     ^ 

John   8.   Strahom,  of  Annapolis,  for  appel- 
1^^    Daniel  E.  Randall,  of  Baltimore,  fof  lij. 


THOMAS,  J. 
affirmed. 


The  wder  of  the  lower  court  Is 


WESTERN  UNION  TELEGRAPH  (X).  t. 

VICTOR  G.  BLOBDB  (X). 

(Court  of  Aweala  of  Maryhmd.    Nov.  15, 1917.) 

Appeal  from  (Tourt  of  Common  Pleas  of  Bal- 
timore Qty;   Stamp,  Judge. 

The  facts  of  the  case  are  stated  in  a  former 
appeal,  reported  in  127  Md.  844,  96  AH.  686. 

T,^^^  ^S^^^^'  C-  J-  «nd  BRISOOB, 
BURKB,  THOMAS,  and  URNER,  JJ. 

W.  Irvine  Cross,  of  Baltimore^  for  appellant 
John  R.  M.  Staum  and  W.  W.  Parker,  both  of 
Baltimore,  for  api>ellee. 

URNER,  J.  The  Judgment  of  the  lower  court 
is  affirmed. 


BRADFORD  et  aL  ▼.  MACJKBNZIB, 
(Court  of  Appeals  of  Maryland.    Feb.  20, 1918.) 

Appeal  from  (Srcult  Ck>urt  Baltimore  0>untT. 
hi  Equity ;   Duncan,  Judge. 

The  facts  and  full  provisions  of  the  will  ars 
stated  fully  in  181  Md.  380, 101  AtL  774. 

Argued  before  BOYD,  O.  J.,  and  BRISCOB. 
iSSlB^^    S^OkBRIDGlT^ 

^Hany  S.  Carver,  of  Bel  Air.  for  appellants. 
Ogle  Marbuty,  of  Baltidore  (Thomas  Macken- 
Bie,  of  Baltimore^  on  the  brief),  for  appellee. 


CONSTABLE,  J. 
court  is  affirmed. 


The  judgment  of  the  lower 


GROVE  T.  PUNK  et  aL 
(Court  of  Appeals  of  Maryhmd.    Feb.  13, 19ia> 

Appeal  from  Circuit  Oovat,  Washington  Oiuii- 
ty;  Henderson,  Judge. 

Argued  before  TOYD,  C.  J-  and  BURKB. 
URNER,  STOCSKBRIDaB,  and  CONSTA- 
BLE, JJ. 

Frank  G.  Wagaman,  of  Hagerstown  (A.  a 
Strite,  of  Hagerstown,  on  the  brief),  for  appel- 
lant Alexander  Armstrong,  of  Hagerstown  (J. 
A.  Mason,  of  Hagerstown,  on  the  brief),  for  ap- 
pellees. 

CONSTABLE,  J.  The  decree  of  the  lower 
court  is  affirmed,  with  costs  to  the  appellant 


IDDINS  T.  IDDINS. 
(Court  of  Appeals  of  Maryland.    Dec  12, 1917.> 

Appeal  from  CSrcuit  Court  of  Baltimore  City; 
Stump,  Judge. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKB,  PATTISON,  URNER,  STOCflE- 
BBIDQB,  and  CONSTABLE,  JJ. 

William  Pumell  Hall,  of  Balthnore»  (or  ap- 
pellant William  Colton,  of  Baltimore^  tor  ap- 
pellee. 

URNEIB,  J.  The  decree  of  tiM  lower  court  iS' 
affirmed. 
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QATTON  T.  GAYTON. 

(Snpreme  Jucticial  C!oart  of  Maine.     Jnly  14, 
1»18.) 

Tbiai.  «s>1437-QxrESTions  fob  Jubt. 

Where  plaintiff  and  two  defendants  flatly 
contradicted  each  other  and  there  was  nothing 
inherently  improbable  in  plain^S's  testimony, 
the  value  of  the  testimony  was  a  qnestion  for 
the  jury,  and  not  for  the  law  court,  and  the 
jury's  verdict  for  plaintiff  must  prevail. 

On  Motion  from  Supreme  Judicial  Conrt, 
Androscoggin  County,  at  Law. 

Action  by  Isaac  £.  Gayton  against  Dora 
Maud  Gayton.  On  defendant's  moti<»i  after 
verdict  for  plaintifT.    Motion  overmled. 

McGilUcuddy  &  Mosey,  of  Lewlston,  for 
plaintiff.  Newell  &  Woodslde,  of  Lewiston, 
for  defendant. 

FEB  CURIAM.  This  was  an  action  on  a 
promissory  note.  The  verdict  was  for  $106.- 
32,  being  full  amount  of  the  note  and  inter- 
est. The  execution  and  delivery  of  the  note 
were  not  denied.  The  only  question  was 
whether  the  plaintiff,  to  whom  the  note  was 
delivered,  surrendered  it  to  the  defendants. 
Upon  this  Issue  there  was  an  Irreconcilable 
conflict  of  testimony,  the  plaintiff  declaring 
that  he  did  not  surrender  the  note,  and  the 
two  defendants  testifying  that  he  did.  There 
are  no  circumstances  or  probabilities  in  the 
case  which  rendered  the  testimony  of  the 
plalratlff  inherently  false.  The  Jury  evident- 
ly believed  the  plaintiff.  The  value  of  the 
testimony  was  a  question  for  the  jury  and 
not  for  the  law  court  The  Jury  having  pass- 
ed upon  it  their  decision  must  prevail. 

Motion  overruled. 


on  Me.  565) 

COFFIN  V.  JOHNSON. 

(Supreme  Judicial  Court  of  Maine.     Sept  7, 
1918.) 

Nkw  TSiAt,  «=>7e(l)  —  Excessive  Recovbkt. 
On  motion  for  new  trial,  although  the  court 
would  have  found  less  if  the  issaes  had  been 
submitted  to  it  in  the  first  instance,  yet  where 
case  was  of  character  peculiarly  within  knowl- 
edge and  experience  of  jury,  it  cannot  be  held 
that  verdict  was  necessarily  so  excessive  as  to 
indicate  passion  or  prejudice. 

On  fixation  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Assumpsit  by  Benjamin  H.  Coffin  against 
Ella  M.  Johnson.  Verdict  for  plaintiff.  On 
motion.    Overruled. 

Argued  before  CORNISH,  C  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

McGilUcuddy  &  Mosey,  of  Lerwlston,  for 
X^alntlfr.  J.  M.  Rousseau,  of  Brunswick,  for 
defendant 

PER  CURIAM.  This  Is  an  action  of  aa- 
mimpsit  to  recover  for  services  rendered  dur- 


ing a  period  of  S^  years.  That  8ervi<^s 
were  rendered  Is  not  controverted.  Their 
amount  and  value  were  the  contested  Is- 
sues. The  verdict  was  in  the  sum  of  $1,T72. 
Had  these  issues  been  submitted  to  the  court 
in  the  first  instance  our  finding  would  have 
been  somewhat  less.  But  we  are  unable  to 
say  that  the  conclusion  of  the  jury  in  this 
case,  which  was  of  a  character  peculiarly 
within  their  knowledge  and  experience,  was 
so  grossly  excessive  as  to  indicate  passion 
or  prejudice  on  their  part  or  a  failure  to 
appreciate  the  force  of  the  evidence^  The 
entry  must  therefore  be: 
Motion  overruled. 


(117  He.  BBS) 

SMITH  V.  MURRAY  BROS.  OO. 

(Supreme  Judicial  Conrt  of  Maine.     Sept  9, 
1918.) 

New  Trial  «=»70  —  Vbbdiot  Oontrabt  to 
evidenck. 
Where  the  court  is  of  the  opinion  that  the 
evidence  and  inferences  properly  to  be  drawn 
therefrom  are  sufficient  to  warrant  the  jury 
in  arriving  at  their  verdict,  a  new  trial  on 
ground  of  verdict  contrary  to  evidence  must 
be  denied. 

On  Motion  from  Snpreme  Judicial  Coart, 
Piscataquis  County,  at  Law. 

Action  by  Harry  L.  Smith,  as  Trustee  in 
Bankruptcy  of  the  estate  of  Charles  W.  Mlt. 
chell,  against  the  Muiray  Brothers  Com- 
pany, to  recover  an  alleged  prefer«ice. 
Judgment  for  plaintiflT,  and  defendant  moves 
for  a  new  trial.    Mbtlou  overruled. 

Argued  before  SPEAR,  BIRD,  HANSON, 
PHILBROOK,  DUNN,  and  MORRILL,  JJ. 

H.  L.  Smith,  of  Dover,  and  J.  S.  Williams,, 
of  Guilford,  for  plaintiff.  Phillips  B.  Gard- 
ner, of  Bangor,  for  defendant 

PER  CURIAM.  This  Is  an  action  on  the 
case  brought  by  plaintiff,  as  trustee  in  bank- 
ruptcy of  the  estate  of  one  Charles  W.  Mit- 
chell, adjudged  a  voluntary  bankrupt,  Maj' 
20,  1916,  to  recover  for  the  benefit  of  the  es- 
tate, the  amount  of  an  alleged  preference 
made  by  bankrupt  to  the  defendant  on  the 
5th  day  of  May,  1916.  The  trial  of  the  case 
below  resulted  In  a  verdict  for  plaintiff,  and 
defendant  flies  a  motion  for  new  trial  upon 
the  usual  grounds. 

Upon  a  careful  examination  of  the  evi- 
dence the  court  Is  of  opinion  that  the  evi- 
dence and  the.  lafer«ices  properly  to  be 
dravm  from  it  are  sufficient  to  warrant  the 
Jui7  in  arriving  at  their  verdict  Certainly 
it  is  not  manifest  that  the  Jury  acted  from 
Improper  motives.  See  Batchelder  v.  Bank, 
218  Mlass.  420,  428,  105  N.  E.  1052;  Dwio- 
hue  V.  Dykstra  (D.  G.)  247  Fed.  693,  594. 

Motion  overruled. 
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DBVINB  T.  DSVINB.    (No.  44/121.) 

(Court  of  Caiancery  of  New  Jersey.     June  8, 
1918.) 

1.  Husband  and  Wife  <8=»279(1)  —  Aobb2e- 
KENT  FOB  Skpabation— Action  fob  Mon- 
eys Due— Equitable  1>efenses. 

In  the  wife's  action  for  the  balance  due 
under  a  separation  agreement,  the  equitable 
defense  of  the  wife's  subsequent  adultery  is 
aveilable  to  the  husband. 

2.  Husband  and  Wife  <S=»ii78(l)  —  Sbpaea- 

TION    AOBXEUENT— VAUDITT. 

It  being  the  mutual  right  of  husband  and 
wife  to  live  separate  and  apart  from  each  other, 
a  separation  agreement,  coupled  with  the  hus- 
band's agreement  to  support  the  wife,  is  valid, 
but  only  so  long  aa  both  acquiesce  in  the  living 
apart 

3.  Husband  and  Wifk  «=»'279(1)  —  Separa- 
tion AOBEElfENT — KlOHT  TO  KKCOVEB— EF- 
FECT  OF   ADULTEBY. 

Where  the  husband  and  wife  made  a  sepa- 
ration agreement  binding  the  husband  to  sup- 
port the  wife,  and  the  wife  committed  adultery, 
the  husband  was  not  liable  for  the  balance 
due  under  the  terms  of  the  agreement,  since 
the  agreement  contained  the  implied  condition 
that  the  wife  should  remain  chaste. 

Suit  by  Agnes  Devine  against  Thomas  A. 
Devlne  to  recover  balance  due  on  separation 
agreement     Judgment  for  defendant. 

This  is  a  suit  brought  by  a  wife  against 
her  husband  to  recover  money  claimed  as 
due  by  the  terms  of  a  written  agreement 
wherein  the  parties  agreed  to  live  separate 
and  apart  from  eadi  other  and  the  husband 
agreed  to  pay  to  the  wife  $15  per  week. 
The  following  is  a  copy  of  the  agreement: 

"This  agreement  made  by  and  between  Mr. 
Thomas  A.  Devine,  plumber,  known  as  the 
party  of  the  first  part  and  Mrs.  Thomas  A.  De- 
vine,  wife,  known  as  the  party  of  the  second 
part. 

"It  is  mutually  agreed  that  the  said  Thomas 
-A.  Devine,  husband,  party  of  the  first  part, 
will  pay  to  his  wife,  Mrs.  Thomas  A.  Devine, 
the  party  of  the  second  part  the  sum  of  JFIS.00, 
fifteen  dollars  per  week. 

"Also  the  party  of  the  first  part  must  pay  to 
the  landlord  the  sum  of  ¥16.00,  fifteen  dollars, 
for  the  rent  of  house  No.  20  S.  Georgia  Ava, 
due  on  September  10,  '15.  It  is  also  agreed  that 
this  shall  be  the  last  payment  of  rent  by  the 
party  of  the  first  part. 

"It  is  also  mutually  agreed  that  the  party  of 
the  first  part  will  begin  the  payments  of  the 
$15.00  weekly  on  September  18,  '15,  and  the 
weekly  payment  shall  continue  to  be  paid  on 
every  Saturday  following. 

"It  is  further  understood  that  the  party  of  the 
second  part  shall  remain  away  from  the  party 
of  the  first  part's  place  of  business  j  also  shall 
not  by  any  means  annoy  or  otherwise  interfere 
with  the  party  of  the  first  part. 

"If  this  agreement  is  violated  by  the  party 
of  the  second  part  the  weekly  payments  shall 
cease.  Thomas  A.  Devine,  Husband. 

"Mrs.  Thomas  A.  Devine,  Wife. 

"Harry  H.  Freed,  Witness." 

At  the  hearing  It  was  conclusively  estab- 
lished by  way  of  defense  that  the  wife  com- 
mitted adultery  In  August  1016.  The  pri- 
mary Inquiry  herein  Is  whether  the  wife's 
adultery  was  operative  to  defeat  her  recovery 
of   the   stipulated   weekly   payments  falling 


due  by  the  terms  of  the  agreement  subse- 
quent to  her  adultery. 

John  F.  X.  Ries  and  Elwood  C.  Weeks, 
both  of  Atlantic  City,  for  complainant 
Bolte,  Sooy  &  Gill  and  H.  Walter  Gill.  aU  of 
Atlantic  City,  for  defendant 

LEAMING,  V.  a  (after  stating  the  facts 
as  above).  [1]  It  Is  urged  In  behalf  o(  com- 
plainant that  an  equitable  defense  cannot 
be  entertained  in  a  suit  of  this  nature;  that 
the  suit  being  solely  for  the  recovery  of  mon- 
ey due  under  a  contract,  and  being  brought 
in  this  court  because  the  law  courts  cannot 
entertain  an  action  by  a  wife  against  her 
husband,  this  court  is  restricted  to  the  same 
defenses  that  a  law  court  could  entertain, 
bad  there  been  a  trustee  to  prosecute  the  ac- 
tion In  a  court  of  law  In  behalf  of  the  wife. 
This  view  is  suggested  In  Buttlar  v.  Buttlar, 
57  N.  J.  Eq.  845,  at  page  654,  42  AU.  755,  73 
Am.  St  Rep.  648,  but  Is  not  made  the  basis 
of  decision  In  that  case.  In  a  subsequent 
suit  between  the  same  parties  (Buttlar  t. 
Buttlar,  71  N.  J.  Eq.  671,  65  Atl.  485)  the 
same  question  arose  and  was  necessary  to 
the  decision  of  the  case.  It  was  there  point- 
ed out  that  it  is  not  the  incapacity  of  one 
sx>ouse  to  sue  the  other  at  law  which  denies 
Jurisdiction  to  a  law  court,  but  their  In- 
capacity at  law  to  make  a  contract;  that  at 
law  agreements  between  husband  and  wife 
are  void,  but  In  equity  they  will  be  recogniz- 
ed and  enforced,  if  fair  and  fairly  obtained. 
Accordingly  It  was  there  held  that  equitable 
defenses  must  be  entertained  in  this  court  In 
suits  of  this  nature.  The  same  view  was 
adopted  In  Halstead  v.  Ealstead,  74  N.  3. 
Eq.  596,  598,  70  Atl.  928.  It  seems  Impossi- 
ble to  doubt  the  soundness  of  the  view  that 
where  a  spouse  comes  Into  a  court  of  equity 
to  Invoke  Its  established  equitable  powers 
to  give  recognition  to  a  contract  which  Is 
classed  as  void  at  law,  such  appeal  for  equi- 
table relief  necessarily  calls  into  activity 
every  recognised  equitable  consideration  en- 
tering into  the  controversy  that  may  aid  a 
Just  determination  of  the  rights  of  the  par- 
ties. It  Is  this  enforcement  of  the  rights  of 
the  parties  In  accordance  with  the  Inherent 
Justice  of  the  case  which  courts  of  equity 
are  constantly  striving  to  attain  through 
the  enforcement  of  the  established  rules  nf 
equity  Jurisprudence.  But  I  think  a  solution 
of  the  present  controversy  may  be  reached 
without  the  aid  of  any  rules  which  are  class- 
ed as  obtaining  In  courts  of  equity  exclu- 
sively. 

What  effect  upon  the  legal  rights  of  com- 
plainant arising  from  this  agreement  la  to 
be  given  to  her  adultery  committed  after  the 
execution  of  the  agreement? 

In  England  the  adjudications  from  an 
early  date  have  been  to  the  effect  that  the 
adultery  of  the  wife,  committed  after  the 
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execntlon  of  a  seiMiratlon  agreement,  will 
not  deny  to  her  the  right  of  recovery  of  the 
stipulated  periodical  payments  for  ber  sup- 
port falling  due  after  her  adultery,  unless 
the  agreement  expressly  provides  that  the 
payments  shall  continue  to  be  made  only  so 
long  as  she  remains  chaste;  that  In  the  ab- 
sence of  such  dum  casta  clause  in  the  agree- 
ment no  such  clause  will  be  Implied. 

Those  adjudications  cannot  be  appropriate- 
ly disregarded,  unless  conditions  are  found 
to  exist  In  this  Jurlsdicticm  which  deny  to 
them  the  force  they  would  otherwise  possess. 
In  that  view  a  consideration  of  the  English 
cases  seems  necessary. 

The  English  authorities  touching  the  ques- 
tion here  propounded  are  the  following:  Sid- 
ney v.  Sidney,  3  P.  W.  269;  Winter  v.  Blount, 
note  to  3  P.  W.  277;  Field  v.  Serres,  4  B. 
&  P.  (1  B.  A  P.  N.  R.)  121 ;  Seagrave  v.  Sea- 
grave,  13  Ves.  Jr.  439;  Scholey  v.  Goodman, 

1  Bing.  3i9;  Jee  v.  Thurlow,  2  B.  &  0.  547 ; 
Baynon  t.  Batley,  8  Bing.  256;  Evans  v.  Car- 
rlngton,  2  De  G.,  F.  &  J.  481;  Gandy  v.  Gan- 
dy,  L.  R.  7  Pro.  Dlv.  168;  Bradley  v.  Brad- 
lej,-  7  Pro.  Wv.  237 ;  Fearon  v.  The  Earl  of 
Aylesford,  Ij.  R.  14  Q.  B.  Dlv.  792;  Sweet  v. 
Sweet,  L.  R.  1895,  1  Q.  B.  12. 

21  Cya  1597,  9  Ruling  Case  Law,  582,  and 
12  English  Ruling  Cases,  814,  note,  are  to 
tbe  same  efTect,  but  are  wholly  based  upon 
some  of  the  cases  above  dted. 

An  examination  of  these  cases  will  dis- 
close that  one  of  the  controlling  circum- 
stances on  which  the  learned  Judges  have 
based  their  conclusi<ms  Is  the  fact,  repeated- 
ly stated,  that  In  England  tbe  preparation 
of  separation  agreements  has  long  been  in 
the  hands  of  skilled  solicitors,  who  have 
thought  it  expedient  to  embody  dum  casta 
clauses  in  such  agreements;  from  that  cir- 
cumstance tbe  inference  is  drawn  that.  In 
the  absence  of  that  clause  In  a  separation 
agreement  so  prepared,  an  implied  condl- 
tloa  that  the  wife  shall  remain  chaste  will 
not  be  Inferred.  The  Inference  is  not  drawn 
that  the  parties  intended  that  tflie  wife 
should  be  privileged  to  commit  adultery,  for 
a  provision  In  tbe  agreement  to  that  effect, 
or  even  an  ascertained  purpose  of  the  par- 
ties to  that  effect,  was  held  to  render  the 
whole  agreement  void  (Evans  v.  Carrlngton, 

2  De  G.,  F.  &  J.  481,  492),  but  by  reason  of 
tbe  customary  use  of  the  dum  casta  clause 
by  skilled  draftsmen  Its  absence  was  deem- 
ed measurably  operative  to  repel  an  ImpUed 
condition  which  might  otherwise  have  been 
thought  necessarily  present  in  agreements  of 
that  nature.  Tbe  agreement  here  under  con- 
sideration clearly  dispels  all  force  that  has 
been  given  to  considerations  of  the  nature 
stated,  for  this  agreement  obviously  has 
been  drawn  by  tbe  parties  or  by  some  person 
wholly  unskilled  In  drafting  agreements  of 
any  kind.  So  far  as  the  English  cases  can 
be  said  to  rest  upon  the  inferences  to  be 
drawn  from  the  custom  of  skilled  draftsmen 


of  separation  agreements.  It  seems  clear 
that  their  force  Is  lost  In  the  present  contro- 
versy. 

[2]  But  an  Important  radical  difference  is 
to  be  found  between  the  English  law  and 
that  of  this  Jurisdiction,  which  appears  to 
Invade  the  very  foundation  of  the  decisions 
above  dted,  and  farther  renders  them  In- 
applicable to  our  conditions.  In  England  the 
ocmtract  of  a  husband  and  wife  to  live  apart 
is  not  restricted  by  law  to  the  period  of 
tbdr  mutual  assent,  and  tbe  contract  can  be 
spedflcally  enforced ;  either  spouse,  if  with- 
out wrong,  may  by  force  of  tbe  contract 
maintain  a  bill  to  restrain  the  other  from 
an  action  for  the  restitution  of  conjugal 
rights.  See  Besant  v.  Wood,  It.  R.  12  Oh. 
Dlv.  805,  and  cases  there  dted.  In  New 
Jersey  sei>aratlon  agreements  have  no  sudi  - 
force.  Here  married  persons  may  agree  to 
live  separate  and  apart  from  eadi  other, 
because  it  la  their  privilege  to  live  in  that 
manner  so  long  as  they  mutually  desire  to 
do  so,  and  the  husband's  agreement  to  sup- 
port bis  wife  during  that  t>eriod  of  time  is 
In  harmony  with  his  lawful  duty;  but  an 
agreement  of  separation  cannot  confer  on  ei- 
ther party  the  right  to  Uve  away  from  the 
other  against  the  will  of  the  other.  Aspln- 
wall  V.  AspinwaU,  49  N.  J.  Eq.  302,  24  Atl. 
926;  Mockridge  v.  Mockrldge,  62  N.  J.  Bq. 
670,  50  AU.  182.  By  policy  of  tbe  law  the 
period  for  whldk  they  thus  contract  toudi- 
Ing  thMr  separation  is  limited  to  the  period 
of  their  future  mutual  assent  to  live  apart. 
Accordingly,  in  the  absence  of  wrongdoing 
on  the  husband's  part,  he  may  require  bis 
wife's  return  to  his  bed  and  board,  and  her 
refusal  will  not  only  constitute  her  an  ob- 
stinate deserter,  but  will  deny  to  her  any 
right  to  support  from  him,  notwithstanding 
tbe  existence  of  an  agreement  wherein  they 
have  mutually  stipulated  to  live  apart. 
Moores  V.  Moores,  16  N.  J.  Bq.  275;  Power 
V.  Power,  65  N.  J.  Eq.  93,  55  Atl.  Ill;  Power 
▼.  Power,  66  N.  J.  Eq.  820,  58  Atl.  192,  105 
Am.  St  Rep.  653. 

[8]  The  wife's  act  of  adultery  while  liv- 
ing separate  from  her  husband  pursuant  to 
the  terms  of  a  separation  agreement  is  thus 
operative  to  deny  to  her  husband  the  right 
to  require  her  retiu-n  to  him — a  right  pre- 
served to  bim  by  onr  law — unless  he  con- 
dones an  act  which  he  Is  under  no  legal  or 
moral  obligation  to  condone.  And  tbe  legal 
obligation  of  a  husband  to  support  bis  wife 
exists  only  so  long  as  she  shall  remain  cbaste 
(Bradbury  v.  Bradbury,  74  Atl.  150),  unless 
it  shall  be  held  that  the  burden  of  the  agree- 
ment for  support  contained  in  a  separation 
agreement  survives  that  period. 

It  thus  appears  that  In  this  Jnrlsdictltm, 
unlike  England,  the  period  of  operation  of 
the  stipulation  to  live  apart,  however  broad- 
ly expressed,  cannot  lawfully  be  extended 
or  contemplated  as  Intended  to  extend  beyond 
the  time  when  either  party  fOiall  withdraw 
asrait;    that  tbe  husband's  withdrawal  of 
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assent  to  the  aeiuiratlon  brings  into  ezisten<» 
tlie  duty  of  the  wife's  return ;  tliat  her  fail- 
ure to  return  denies  to  lier  tlie  right  to  tar- 
tlier  support,  so  far  as  tlie  stipulations  of 
the  agreement  touching  her  right  to  live 
away  from  her  husband  are  concerned;  tliat 
her  adultery  in  like  manner  denies  to  her 
the  right  to  further  support,  so  far  as  the 
stipulations  of  the  agreement  touching  her 
right  to  live  apart  from  her  husband  are 
concerned.  Accordingly  the  absence  of  a 
limitation  as  to  time  or  event  in  tlie  pro- 
visions of  the  agreement  touching  support, 
If  held  to  entitle  the  wife  to  support  not- 
withstanding her  unlawful  recusal  to  re- 
turn, or  notwithstanding  her  adultery  which 
denies  to  her  the  right  to  return,  must  be 
deemed  to  relate  to  and  Include  clrcumstanc- 
.  es  and  condltl<»is  which  the  law  does  not 
permit  the  parties  to  contemplate  In  their 
stipulations  touching  their  right  to  live 
apart  As  the  agreement  to  live  apart  nec- 
essarily reserved  to  both  parties  the  right  to 
withdraw  from  that  engagement  at  any  time 
without  sudx  right  being  expressed  in  the 
agreement,  it  would  seem  that  the  stipula- 
tion touching  support,  contained  in  the  same 
agreement  (which  stipulation  in  such  dr- 
cnmstanoes  clearly  contemplates  separate 
domiciles  which  render  the  stipulated  period- 
ical payments  for  support  necessary),  must 
be  understood  as  operative  only  within  the 
legitimate  Add  of  operation  of  the  primary 
sUpulaUons  of  the  agreement  touching  sep- 
aration. So  closely  related  are  the  engage- 
ments for  living  apart  and  for  support  that 
any  appropriate  recognition  of  established 
rules  Of  construction;  appears  to  require  that 
in  a  single  instrument  they  should  be  read 
together  and  understood  as  dependent  and 
coextensive  in  their  operation  and  force;  the 
termination  of  the  contractual  force  of  the 
engagement  for  separate  domiciles  should 
thus  terminate  the  obligation  contemplating 
and  based  upon  the  existence  of  that  condl- 
ti(«L  The  absence  in  the  £lngUsh  law  of  this 
limitation  upon  the  rights  ot  the  spouses  to 
contract  touching  the  period  of  their  separa- 
tion appears  to  impel  the  conclusion  ttiat  the 
decisions  of  that  Jurisdiction  are  inapplica- 
ble to  conditions  here  present.  Moreover, 
any  assumed  contemplation  of  the  parties 
that  a  virtuous  wife  may  fall  from  virtue 
attributes  to  a  virtuous  woman  an  almost 
impossible  and  wholly  unreasonable  concep- 
tion, and  attributes  to  the  husband  a  con- 
templation so  unnatural  and  so  at  variance 
with  the  field  of  privilege  which  the  law 
extraids  that  the  implied  condition  of  chasti- 
ty seems  necessarily  present  In  such  agree- 
ments. 

In  this  country  Babcock  v.  Smith,  22 
Pid£.  (Mass.)  61,  and  Galusha  v.  Galusba, 
U6  N.  Y,  635,  22  N.  B.  1114,  6  U  B.  A.  487, 
16Am.  St.  Rep.453,  maybedtedas  indirectly 
bearing  upon  the  question  here  involved.  The 
former  was  a  bill  in  equity  for  relief  against 
die  provisicna  of  a  carriage  settlement  be- 


cause of  the  adultery  of  the  husband.  The 
view  is  there  ad(^ted  that  the  conventional 
disposition  of  property  in  a  deed  of  marriage 
settlemait  will  not  be  disturbed^  In  the 
latter  case  it  was  held  that  the  annual  al- 
lowance for  the  wife's  sui^mrt  as  fixed  in 
a  separation  agreement  would  limit  and  con- 
trol the  amount  of  alimony  which  the  court 
could  award  the  wife  in  her  divorce  decree 
against  her  husband.  See  dissenting  (q;>lnion 
of  the  Chief  Justice  In  this  case,  reported  at 
end  of  Clark  v.  Fosdlck,  U8  N.  1.  18,  22  N. 
E.  1111,  e  L.  B.  A.  132,  16  Am.  St  Bep.  733. 

In  this  state.  In  Dixon  y.  Dixon,  23  N.  J. 
Eq.  316,  a  bill  was  filed  by  the  husband  to  set 
aside  a  conveyance  which  had  been  made  by 
the  husband  to  bis  wife's  trustee  In  settle- 
ment of  her  suit  for  maintenance.  The 
ground  for  relief  was  the  wife's  adultery. 
On  the  motion  for  a  preliminary  injunction 
the  wife's  adultery  subsequent  to  the  con- 
veyance was  treated  as  admitted.  It  was 
there  held  by  Chancellor  Zabrlskle  that  a 
deed  of  settlement  of  that  kind,  if  good  at 
its  execution  and  delivery,  would  not  be 
set  aside  for  adultery  or  any  misconduct  of 
the  wife  afterwards.  Some  of  the  English 
cases  above  cited  are  there  referred  to  in 
support  of  that  \'iew.  The  same  viiew  was 
adopted  by  Vice  Chancellor  Dodge^  to  wliom 
the  case  was  referred  for  final  hearing. 
Dixon  V.  Dixon,  24  N.  J.  |Eq.  133.  In  Lister 
V.  Lister,  35  N.  J.  Eq.  49,  the  bill,  filed  by 
a  husband,  sought  to  set  aside  conveyances 
which  he  had  made,  or  caused  to  be  made^ 
to  his  wife;  the  ground  of  relief  in  part  be- 
ing the  wife's  subsequent  adultery.  No  sep- 
aration agreement  was  there  involved.  The 
court  found  the  conveyances  to  have  been 
gifts  to  the  wife,  and  held  that  her  subse- 
quent adultery  afforded  no  ground  for  set- 
ting aside  the  conveyance&  The  same  au- 
thorities cited  in  Dixon  v.  Dixon,  supra,  are 
there  partially  reviewed.  In  these  New  Jer- 
sey cases  the  effect  of  the  subsequoit 
adultery  of  the  wife  on  executory  stipula- 
tions for  the  wife's  support  contained  in  a 
separati(«i  agreement  was  in  no  way  in- 
volved or  considered.  The  conveyance  which 
was  sought  to  be  set  aside  in  Dixon  y.  Dix- 
on was  made  long  before  the  adultery  was 
committed;  there  was  clearly  no  total  fail- 
ure of  consideration,  and  no  basis  for  relief 
against  the  deed  pro  tanto. 

I  am  convinced  that  the  engagements  of 
defendant  for  we^ly  payments  to  his  wife 
for  her  support  can  only  be  understood  in 
this  Jurisdiction  as  relating  to  such  jperlod 
of  time  as  the  parties  should  reside  sepa- 
rate and  apart  from  each  other  pursuant  to 
and  by  reason  of  their  mutual  agreement  for 
that  purpose;  that  the  engagements  of  de- 
fendant for  weekly  payments  for  his  wife's 
support  while  so  living  apart  from  him  must 
also  be  understood  as  accompanied  by  an 
implied  condition  that  she  remain  diasta 
during  that  period  of  timok 
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MABSH  T.  BIARSH.     (No.  4A/22S.) 

(Ooort  of  Chancery  of  Mew  Jensjr.     May  6, 
1918.) 

OoTSNAKTB  «=9lOS(2)  —  BunDnroB—  "Vbont 
Foundation  Waix." 
While  restrictive  covenant  against  bnildlng 
on  lot  unleaa  "front  foundation  wall"  bf  at  least 
76  feet  from  street  was  not  violated  by  porch 
within  the  75-foot  distance,  it  was  violated  by 
alteration  of  porch  to  erect  second  story  thereon, 
forming  substantially  an  addition  to  main  build- 
ing, aluiough  piers  supporting  the  doable-decked 
structure  were  not  tedmically  a  foundation  wall, 
since  term  "tiont  foundation  wall"  doe^  not  nec- 
essarily imply  solid  wall,  but  includes  anything 
which  serves  purpose  of  foundation  wall. 

Suit  by  Helen  B.  Marsh  against  Joseph  A. 
Marsh.    Decree  for  complainant 

Edwin  B.  and  Pbllip  Goodell,  of  Mont- 
dalr,  for  complainant  Charles  Jones,  of 
Newark,  for  defendant 

liANS,  V.  O.  Xbe  bill  is  filed  to  enforce 
the  provisions  of  a  restrictive  covenant 
Both  complainant  and  defendant  derive  title 
from  a  common  grantor,  the  executors  of  Er^ 
win  J.  Crane.  Crane  owned  a  considerable 
tract  of  land  along  a  street  In  Montdalr 
known  as  Sunset  Park  North.  There  is  no 
doubt  but  that  there  was  a  plan  of  develop- 
ment adopted  by  which  It  was  contemplated 
that  no  house  should  be  built  upon  any  of  the 
property,  the  main  structure  of  which  should 
be  within  75  feet  of  Sunset  Park  North.  In 
the  deeds  which  were  made,  including  that  to 
defendant  there  was  this  restrictive  cove- 
nant: 

"That  no  building  shall  be  erected  on  said 
lot  unless  the  front  foundation  wall  of  tiie  said 
building  is  at  least  76  feet  from  the  front  <rf  the 
above  premises  on  Sunset  Parkway  North." 

The  house  of  defendant  is  <m  the  comer  of 
Norwood  avenue  and  Sunset  Pai^  North  and 
faces  Norwood  avenue.  The  front  founda- 
tion wall  is  parallel  to  Norwood  avenue. 
Prior  to  the  purchase  by  defendant  of  the 
premises  in  question,  and  prior  to  October, 
1010,  a  dwelling  house  had  been  erected. 
There  was  attached  to  it  a  porch,  resting  up- 
on piers,  facing  Sunset  Park  North,  extend- 
ing for  a  distance  of  approximately  14  feet, 
within  the  75-foot  distance  referred  tOk  No 
objection  was  made  to  this  structure,  nor  do 
I  think  there  could  have  been  an  objection 
made  to  It.  Some  time  in  1917  defendant 
proceeded  to  make  alterations  which  are  now 
complained  of.  He  filed  plans  with  the 
Building  Department  of  Montclalr.  These 
plans  Indicated  that  a  foundation  wall  was  to 
be  placed  under,  and  that  a  second  story 
was  to  be  erected  over,  the  porch.  After  ob- 
jection by  the  complainant  the  plans  were 
altered  so  that  the  foundation  wall  was  omit- 
ted. Substantially,  however,  so  far  as  out- 
ward appearances  are  concerned,  the  struc- 
ture is  to  be  as  the  plans  originally  contem- 
plated. 

There  are  three  questions  to  be  decided: 


(1)  What  Is  the  meaning  of  the  restrictive 
covenant?  (2)  Does  the  proposed  structure 
come  within  its  inhibition?  (3)  Is  the  com- 
plainant estopped  or  guilty  of  laches? 

First  I  have  no  difficulty  in  construing  the 
covoiant    It  reads: 

"That  no  building  shall  be  erected  on  said  lot 
unless  the  front  foundation  wall  of  said  building 
is  at  least  7S  feet  from  front  of  above  premises 
on  Sunset  Parkway  North." 

Construing  it  strictly,  it  seems  to  me  that 
if  any  part  of  the  front  foundation  wall  is 
within  75  feet  of  Sunset  Park  North,  there  is 
a  violation  of  the  covenant  If  the  defendant 
choose  to  build  his  building  so  that  bis  front 
foundation  wall  fronts  Norwood  avenue 
rather  than  Sunset  Park  North,  he  must 
build  it  so  that  no  part  of  it  is  nearer  to  Sun- 
set Park  North  than  76  feet 

It  seems  to  me  that  the  reasoning  of  the 
Court  of  Brrors  and  Appeals  in  the  case  of 
Howland  v.  Andrus,  81  N.  J.  Eq.  (11  Buch.) 
175,  86  AtL  391,  does  not  apply.  In  that  case, 
while  it  is  true  that  the  physical  location  of 
the  properties  was  similar  to  the  location  of 
the  properties  under  consideration  In  this 
case,  the  covenant  was  substantially  different 
l^e  deed  under  which  the  complainant  ob- 
tained title  to  the  property  fronting  on  Wild- 
wood  avenue  contained  a  restriction  that  any 
building  should  be  "so  located  that  the  front 
line  thereof  shall  not  be  nearer  than  sixty 
feet  to  the  street  line  measured  at  right  an- 
gles thereto."  It  contained  a  further  provi- 
sion that  no  other  lots  should  be  sold,  except 
by  deed  containing  the  same  restriction.  The 
deed  to  the  defendants  of  a  comer  lot  on  the 
comer  of  Wlldwood  avenue  and  Park  street 
contained  this  restriction: 
'  "The  said  houses  to  face  on  Park  street  on  lots 
having  a  frontage  of  not  lees  than  one  hundred 
feet  the  front- foundation  wall  of  said  dwelling 
to  be  at  least  fifty  feet  from  the  westwly  side  of 
Park  street" 

A  map  filed  prior  to  the  making  of  the 
deeds  showed  the  comer  lots  facing  Park 
street  Of  this  map  the  complainant  at  the 
time  of  his  purchase  had  knowledge.  Upon 
the  defendants  proceeding  to  erect  a  build- 
ing fronting  Park  street,  the  side  line  of 
which,  facing  Wlldwood  avenue,  would  be 
within  60  feet  of  the  street  line,  complainant 
filed  a  bill  for  injunction.  The  (3ourt  of 
Chancery  granted  the  injunction,  holding: 

"For  the  purpose  of  the  covenant  the  line  of 
the  dwelling  'fronting*  toward  the  street  from 
which  the  measuremoits  are  to  be  taken  is  to  be 
considered  as  the  'front  line'  intended  by  the  cov- 
enant although  this  line  might  be  in  tact  tiie 
side  line  of  the  dwelling." 

The  Court  of  Errors  and  Appeals,  revers- 
ing. Intimated  that  this  construction  did  vio- 
lence to  the  language  used.  It  based  its  de- 
termination, however,  upon  the  fact  that  at 
most  the  complainant's  right  to  relief  was 
doubtful,  and  that  being  so,  equity  ought  not 
to  intervene.  The  covenant  now  under  dis- 
cussion is  substantially  dlfTerent    It  forbids 
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the  erection  of  any  building  unless  tbe  front 
fonndatlon  of  such  building  is  at  least  76  feet 
from  front  of  said  premises  on  Sunset  Park- 
way North.'  In  the  Andrus  Case  the  street 
from  which  the  measurements  were  to  be 
made  is  not  Indicated  by  name,  but  the  cove- 
nants clearly  refer  to  the  street  upon  which 
the  building  fronta  In  the  case  at  bar  the 
street  from  which  the  measurements  are  to  be 
tak«i  Is  named,  to  wit.  Sunset  Park  North. 
Although  the  Court  of  Brrors  and  Appeals 
said  In  the  Andrus  Case  that,  while  the  word 
"side"  might  be  used  in  a  generic  sense  to  in- 
clude "front,"  the  word  "front"  as  applied  to 
a  house  is  always  spedQc,  yet  it  seems  to  me 
that  it  may  appear  from  the  context  that  the 
user  of  the  word  may  not  have  used  It  in 
the  spedflc  sense  indicated  by  the  Court  of 
Appeals.  Again  referring  to  the  covenant, 
the  grantor  says  that  the  front  foundation 
wall  of  the  building  must  be  at  least  75  feet 
"from  front  of  said  premises  on  Sunset  Park- 
way North."  The  grantor  here  clearly  indi- 
cates that  he  is  referring  by  the  word  "front" 
to  that  portion  of  the  lot  adjacent  to  Sunset 
Park  North. 

The  clear  purpose  of  the  grantor  as  ex- 
pressed in  tbe  covenant  was  to  prevent  the 
erection  of  a  structure  with  foundation  walls 
nearer  to  Sunset  Park  North  than  76  feet 

Second.  Does  the  proposed  structure  vio- 
late the  restrictive  covenant?  I  think  it 
does.  It  may  be  that  from  a  technical  archi- 
tectural standpoint,  what  is  being  erected  Is 
an  upper  porch.  It  is  a  fact  that  there  are 
no  "foundation  walls,"  In  the  technical  sense, 
under  the  lower  porch.  I  have  examined 
photographs  of  the  structure  in  question,  and 
it  appears  that  defendant  has  in  reality,  so 
far  as  outward  appearance  is  concerned,  add- 
ed two  wings  to  his  house.  It  Is  not  con- 
tended that  if  the  structure  which  is  built  on 
the  other  side  of  the  house  had  been  built 
on  the  side  fronting  Sunset  Park  North  there 
would  not  be  a  violation  of  the  covenant. 
So  far  as  outward  appearance  there  Is  no 
distinction  between  that  portion  of  the  struc- 
ture which  faces  Sunset  Park  North  and  that 
portion  of  tbe  structure  built  on  the  other 
side  of  the  house.  Tet  defendant  insists 
that,  because  he  has  induced  the  Building  De- 
partment of  Montclair  to  permit  the  erection 
of  the  structure  facing  Sunset  Park  North 
without  a  foundation  wall,  speaking  techni- 
cally, although  it  looks  the  same  as  the  oth- 
er, it  Is  not  within  the  terms  of  the  restric- 
tive covenant  I  think  that  the  language 
"front  foundation  wall"  does  not  necessarily 
imply  a  solid  wall  (Cornell  v.  Bickley,  85 
Iowa,  219,  52  N.  W.  192),  but  includes  any- 
thing which  takes  the  place  and  serves  the 
purpose  of  a  foundation  wall,  and  I  think 
that  the  piers  which  support  the  double- 
decked  structure  are,  within  the  meaning  of 
the  restrictive  covenant,  a  part  of  the  fr<»it 
foundation  wall  of  the  building,  and,  being 
within  a  distance  of  76  feet  from  Sunset 


Park  North,  there  la  a  violation  of  the  re- 
strictive covenant 

I  have  considered  the  cases  of  Walker  v. 
Renner,  60  N.  J.  Eq.  403,  46  Atl.  626;  At- 
lantic City  V.  Toung  Amusement  Company, 
63  N.  J.  Eq.  831,  53  AU.  168;  Fortesque  v. 
Oarr<rfl,  76  N.  J.  Eq.  583,  75  Aa  923,  Ann. 
Cas.  iei2A,  79.  Ibe  rules  to  be  applied  in 
the  determination  of  cases  sudi  as  this,  as 
gathered  from  these  cases,  seem  to  be  clear. 
The  language  of  the  covenant  la  to  be  strictly 
construed.  If  it  has  a  plain  meaning,  it  is  to 
be  enforced  In  that  sense.  If  it  has  no  mean- 
ing, it  cannot  be  enforced.  If  it  may  mean 
either  one  of  two  things,  it  will  be  construed 
to  mean  that  which  is  most  favorable  to  the 
owner  of  the  proi)erty.  If  complainant's 
right  to  relief  be  doubtful,  equity  ought  not 
to  Intervene.  But  none  of  the  rules  laid 
down  deprive  the  court  of  the  power  to  con- 
strue the  language  used  in  the  light  of  all  <rf 
the  circumstances.  This  very  thing  was  done 
In  Walker  v.  Renner,  supra.  Nor  Is  the  court 
obliged,  in  a  case  where  to  attribute  a  strict 
technical  meaning  to  each  word  used  would 
result  in  defeating  the  perfectly  clear  intent 
of  the  user  of  the  language,  to  apply  such 
strict  technical  meaning.  The  test  Is  whether 
the  construction  put  upon  the  language  by  the 
court  Is  so  clear  as  that  by  the  acceptance  of 
the  deed  containing  the  restriction  the  ac- 
ceptor may  reasonably  be  deemed  to  have 
understood  and  acceded  to  the  terms  of  the 
restriction  as  so  construed.  Fortesque  v. 
Carroll,  supra. 

The  dear  purpose  of  a  restrictive  covenant 
such  as  now  under  consideration  is  to  pre- 
vent the  erection  of  something  which  can  be 
sensed  by  one  of  the  senses.  When  the  gran- 
tor used  the  language  "foundation  wall,"  he 
had  primarily  In  mind,  not  the  masonry 
forming  the  foundation,  but  the  structure 
superimposed,  or  a  structure  ordinarily  su- 
perimposed upon  a  foundation  wall  wUcfa 
would  appeal  to  the  sense  of  sight  of  a  neigh- 
bor. To  hold  that  a  person  under  the  terms 
of  such  a  covenant  may  erect  a  main  struc- 
ture, which  would  ordinarily  rest  upon  a 
foundation  wall  and  be  within  the  terms  of 
the  covenant,  without  a  foundation  wall  tech- 
nically Rjjeaklng,  and  be  without  the  terms  of 
the  covenant,  would  render  the  language  of 
the  restrictive  covenant  meaningless. 

Third.  Defendant  insists  that,  because  of 
the  acquiescence  of  complainant  and  her 
predecessors  in  title  in  the  existence  of  the 
lower  porch  so  called,  she  la  charged  with 
laches,  or  is  estopped  from  questioning  the 
building  of  the  proposed  structure.  Tbere 
can  be  no  claim  that  there  was  any  laches 
after  complainant  ascertained  that  defend- 
ant Intended  to  build  the  structure  now  be- 
ing erected.  The  answer  to  the  contentioa 
of  defendant  is  that  prior  to  the  proposed 
changes  the  structure  existing  was  in  fact 
but  a  porch.  The  change  proposes,  not  only 
tbe  erection  of  a  second  story,  but  an  altera- 
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tl9n  of  the  lower  porch.  As  I  have  before 
pointed  ont,  as  originally  proposed  there  were 
to  be  foundation  walls  under  the  first  poreh. 
These  walls  were  abandoned  upon  objection 
being  made  by  complainant,  and  with  the 
consent  of  the  Montdair  building  authorities. 
While  it  is  true  that  the  roof  of  the  struc- 
ture as  proposed  is  not  a  continuation  of  the 
roof  of  the  main  structure,  yet  it  is  so  con- 
nected with  the  roof  of  the  main  structure, 
and  the  nature  of  the  construction  of  the  sec- 
ond stoiy  addition  is  such,  as  that  to  the  eye 
the  entire  structure  appears  to  be  one  main 
building.  I  do  not  think  the  conq)Iainant 
cohld  have  objected  to  the  existence  of  the 
pordi  as  it  was  prior  to  the  alteratlmi.  I 
think  the  alteration  has  changed  its  nature 
so  that  the  complainant  may  now  object. 

Decree  for  complainant. 

Settle  decree  on  five  days'  notice. 

Throughout  these  conclusions  the  words 
"Sunset  Park  North"  and  "Sunset  Parkway 
Korth"  have  been  used  to  designate  the  same 
street.  The  reason  is  that  in  the  documents 
dealing  with  the  title  the  words  have  been 
used  interchangeably. 


(89  N.  J.  Bq.  182) 

HILTON  V,  HII/rON.     (Na  19.) 

(Court  of  Errors  and  Appeals  <tf  New  Jersey. 

June  17, 1918.) 

(Syllalvt  by  the  Court.) 

1.  T&ade-Mabks   and    Tbade-Nameb    4=>7S 
(IV—Pbopebtt  Riohtb  is  Name. 

The  right  of  a  man  to  use  his  own  name  in 
his  own  business  is  part  of  the  natural  and  in- 
alienable rights  guaranteed  by  our  OonstitutioD, 
without  which  the  right  to  acquire,  possess,  and 

grotect  property  would  be  of  little  worth.  Even 
I  a  case  of  unfair  competition,  the  courts  go 
no  further  than  to  restrain  the  use  of  a  name, 
except  when  so  marked  as  to  distinguish  it  from 
a  competitor,  and  this  exception  amounts  to  al- 
lowing the  wrongdoer  to  contioue  the  use  of  his 
own  name,  when  it  is  so  marked. 

2.  Tbade-Mabkb  and  Tkade-Nameb  «=970— 
Untaib  Competition— Nature  of  Remxdt. 

The  remedy  by  injunction  in  a  case  of  un- 
fair competition  is  a  protective  remedy,  intend- 
ed to  protect  the  complainant  in  his  property 
rights,  not  punitive  to  puni^  wrongooing. 
8.  Pabtnebshif  «=>262  —  Dissolution— Ef- 
fect or— Aobeewent. 

When  partners  dissolve  and  put  their  agree- 
ment in  writing,  that  writing  measures  their 
rights  and  obligations. 

4.  Pabtnebship    «s>310  —  DisaoLxmoN  — 
Rights  or  Hetibino  Pabtnsb. 

In  an  agreement  of  dissolution  between  part- 
ners, there  was  a  sale  of  the  good  wiU  of  the 
business,  but  no  agreement  by  the  retiring  part- 
ner not  to  engage  in  business.  Beld,  that  the 
retiring  partner  might  carry  on  a  rival  business 
wherever  he  chose,  and  might  push  his  busi- 
ness as  any  stranger  or  outsider  might,  even 
though  this  interfere  with  the  business  he  has 
sold.  Newark  Coal  Co.  v.  Spangler,  54  N.  J. 
Eq.  364,  34  Atl.  982,  approved. 
6.  Good  Wiu,  «=»6(2)— Sale. 

The  vendor  of  the  good  wiU  of  a  business 
who  has  not  covenanted  or  agreed  not  to  com- 
pete, may  seek  for  trade  by  any  honest  method, 
including  public  advertisement,  or  private  ad- 


,  vertisement  among  those  who  were  not  custom- 
ers_  of  the  old  business,  but  may  not  specially 
solicit  the  trade  of  those  who  were  customers 
of  the  old  business,  and  he  may  serve  all  who 
come  of  their  own  motion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Will.] 

Appeal  from  Court  of  CTianccry. 

Suit  by  Philip  Hilton  against  Joseph  Hil- 
ton. From  a  decree  advised  by  the  Vice 
Chancellor  (102  Atl.  16),  defendant  appeals. 
Bemanded,  with  directions  to  modify. 

Bobert  H.  McCarter,  of  Newark  (Selldi  J. 
Mlndes,  of  Newark,  on  the  brief),  for  appel- 
lant. John  B.  Hardin,  of  Newark,  for  ap- 
pellee. 


SWAYZB,  J.  The  Ull  prays  that  the  de- 
fendant be  "restrained  from  using  the  name 
'Hilton's'  or  'Hilton'  alone  or  in  such  man- 
ner as  to  lead  or  induce  the  public  to  believe 
that  the  goods  manufactured  or  sold  by  him 
are  manufactured  or  sold  by  complainant, 
and  that  the  business  conducted  by  defend- 
ant is  the  same  as  or  a  part  of  the  business 
conducted  by  complainant,  from  using  any 
emblem  or  device  resembling  the  trade  em- 
blem of  complainant  in  any  way  in  his  busi- 
ness, and  from  conducting  his  business  so 
as  to  deceive  the  public  and  induce  it  to 
believe  that  the  goods  manufactured  or  sold 
by  defendant  were  manufactured  or  sold 
by  complainant,  and  that  the  business  con- 
ducted by  defendant  is  the  same  as  or  a 
part  of  the  business  conducted  by  complain- 
ant" The  evidence  entitled  the  complain- 
ant to  the  relief  prayed  for.  The  learned 
Vice  Chancellor,  however,  went  further,  and 
enjoined  the  defendant  from  "using  the  name 
'Hilton,'  either  alone  or  In  association  with 
other  word  or  words,  for  any  purpose  what- 
soever, in  any  clothing  business  operated  or 
conducted  directly  or  Indirectly  by  the  de- 
fendant competitive  with  the  clothing  busi- 
ness (^)erated  or  conducted  by  the  complain- 
ant trading  under  the  name  and  style  of  the 
'Hilton  Company,'  and  particularly  from  us- 
ing the  word  'Hilton's'  or  'Hilton,'  either 
alone  or  in  association  with  other  word  or 
words,  to  describe  or  designate  any  retail 
clothing  store  or  stores  or  the  clothing  there- 
in sold  or  the  business  therein  operated  or 
conducted,  now  or  hereafter  operated  or  con- 
ducted, directly  or  indirectly,  by  the  defend- 
ant in  any  city  or  cities  in  which  the  com- 
plainant, trading  under  the  name  and  style 
of  the  'Hilton  Company,'  now  operates  or 
conducts  a  retail  clothing  business." 

The  effect  of  this  injunction  is  to  preclude 
the  defendant  from. using  his  own  name  In 
the  clothing  business  in  any  dty  where  the 
complainant  conducts  a  retail  clothing  busi- 
ness. That  this  was  meant  to  tte  its  scope 
is  shown  by  the  respondent's  defense  of  the 
decree,  both  orally  and  in  his  brief. 


sFor  othar  cases  m*  lama  toplo  sad  KBT-NOUBSR  In  sU  Ker-Numbered  Digest*  and  IndezM 
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[1]  The  rigbt  of  a  man  to  use  his  own 
name  in  his  own  business  is  part  of  the  natn- 
ral  and  Inalienable  rights  gnaranteed  by  the 
very  first  clause  of  our  Constitution,  without 
whidi  the  right  to  acquire,  possess,  and  pro- 
tect property  would  be  of  little  worth.  Al- 
though the  right  is  not  safeguarded  in  Kng- 
land  by  any  constitutional  guaranty,  it  has 
found  careful  protection  In  the  courts  of 
justice.  Of  the  numerous  cases  of  unfair 
competition  and  fraud  to  be  found  in  the  re- 
ports, we  doubt  if  a  single  case  can  be 
found  where  as  broad  an  injunction  as  the 
present  has  been  granted  in  a  case  of  un- 
fair or  fraudulent  trade,  where,  as  here, 
there  has  been  no  contract  or  covenant  re- 
straining a  man's  business  activities.  Bven 
In  the  Rogers  Case,  71  N.  J.  Eq.  560,  63  AtL 
977,  the  injunction  only  went  so  far  as  to  re- 
strain the, defendant  from  using  his  own 
name  unless  he  stamped  upon  the  goods  the 
words,  "not  the  original  Rogers,"  or  "not 
connected  with  the  original  Rogers."  This 
exception,  of  course,  amounted  to  allowing 
the  defendant  in  that  case,  notwithstanding 
his  prevlons  fraudulent  conduct,  to  continue 
the  use  of  his  own  name  if  he  would  brand 
the  goods  as  stated. 

[2,  3]  At  least  three  reasons  have  moved 
the  courts  to  this  limitation  of  the  restraint 
upon  a  man's  use  of  his  own  name:  First, 
the  constitutional  rights  already  stated;  sec- 
ond, the  public  interest  In  having  all  citizens 
free  to  labor  in  the  vocation  to  which  they 
have  been  trained,  with  which  they  are  fa- 
miliar, or  to  which  they  are  adapted — a  con- 
sideration which  has  led  the  courts  so  often 
to  declare  even  contracts  void  as  in  restraint 
of  trade ;  third,  the  fact  that  the  remedy  by 
injunction  is  a  protective  remedy,  intended 
to  protect  the  complainant  in  his  property 
rights,  not  a  punitive  remedy,  intended  to 
punish  the  defendant  for  lUs  wrongdoing. 
In  this  present  case  there  is  a  fourth  rea- 
son. The  parties,  when  they  dissolved  part- 
nership, put  their  agreement  in  writing,  and 
that  writing  measures  their  rights  and  ob- 
ligations. At  that  time,  under  such  an  agree- 
ment as  they  made,  the  defendant  had  the 
right,  as  bad  been  recently  decided  by  this 
court  In  Snyder  Pasteurized  Milk  Co.  v.  Bur- 
ton, 80  N.  J.  Eq.  185,  83  Atl.  907,  to  engage  in 
a  competing  business.  The  complainant 
must  be  assumed  to  know  the  law  and  to 
have  known  that  such  was  the  effect  of  the 
agreement.  He  was,  moreover,  advised  by 
competent  counsel.  In  this  situation  we  can- 
not do  otherwise  than  hold  that  the  parties 
contemplated  that  the  defendant  might  use 
his  own  name  in  the  clothing  business.  He 
must,  of  course,  refrain  from  representing 
his  business  to  be  that  of  the  complainant, 
and  from  palming  off  his  goods  as  the  goods 
of  the  complainant.  The  present  injunction 
in  its  full  scope  cannot  be  sustained  because 
of  defendant's  unfair  trading.  Apparently 
an  Injunction  exactly  in  accord  with  the 


prayer  of  this  bill  would  suffice  for  the  com- 
plainant's protection. 

[4]  There  we  might  leave  the  case  but  for 
the  fact  that  in  the  dissolution  of  the  part- 
nership the  defendant  transferred  to  tiin 
complainant,  along  with  the  other  assets,  "all 
the  name  and  good  will  of  said  business." 
The  only  name  mentioned  in  the  transfer  is 
the  Hilton  Company,  and  the  transfer  of  this 
name  could  not  enlarge  the  complainant's 
right  to  the  name  "HUton"  or  "Hilton's." 
If  the  name  only  had  been  transferred  the 
argtunent  would  be  irresistible  that  the 
names  "Hilton"  and  "Hilton's"  were  omitted 
advisedly.  The  name,  however,  is  not  all 
that  is  transferred;  the  "good  will"  is  in- 
cluded. We  must  therefore  determine  wheth- 
er the  complainant's  rights  are  thereby  en- 
larged. The  fact  that  the  bUl  does  not  con- 
tain any  prayer  for  the  protection  of  the 
good  will,  or  prayer  for  general  relief,  does 
not  shut  u8  off  from  the  Inquiry.  The  bill 
was  filed  in  1917.  By  the  new  chancery 
rules  (P.  li.  1915,  p.  191,  Rule  47)  reUef  other 
than  that  prayed  for  may  be  given  without 
a  prayer  for  general  relief.  The  bill  sets  up 
the  transfer,  and  the  answer  admits  it  so 
far  as  material  to  the  present  question. 
What  rights  then  has  the  complainant  by 
virtue  of  the  transfer  to  him  of  the  good 
wiU  of  the  business?  This  depends  on  how 
good  will  is  defined,  and  how  much  the  words 
connote.  Probably  no  one  at  this  day  would 
adopt  the  narrow  definition  of  Lord  Eldon. 
Business  methods  change  with  changing 
years,  and  with  the  expansion  of  business 
the  meaning  of  business  terms  expands.  The 
definition  of  Vice  Chancellor  Wood,  after- 
ward Lord  Hatherley,  in  Churton  v.  Doug- 
las, 28  L.  J.  Ch.  841,  Is  broad  enough  for 
our  present  purpose,  and  has,  in  effect,  beoi 
adopted  in  later  cases,  which  have  been 
approved  and  followed  by  us.  Snyder  Pas- 
teurized MUk  Co.  V.  Burton,  80  N.  J.  Eq. 
185,  83  Atl.  907.  "Good  will  must  mean 
every  advantage — affirmative  advantage  If  I 
may  so  express  it,  as  contrasted  with  the 
negative  advantage  of  the  vendor  not  car- 
rying on  the  business  himself — that  has  been 
acquired  by  the  old  firm  by  carrying  on  its 
business,  everything  connected  with  the 
premises,  or  the  name  of  the  firm,  and  every- 
thing connected  with  or  carrying  with  it 
the  benefit  of  the  business."  The  distinction 
drawn  by  the  Vice  Chancellor  between  affirm- 
ative and  negative  advantage,  as  he  calls 
it,  is  important  It  was  then,  and  apparently 
always  has  been,  recognized  that  the  sale 
of  good  will  without  more  did  not  prevent 
the  vendor  from  engaging  in  business  in 
competition  with  the  vendee.  If  Che  voidee 
desired  to  avoid  that,  be  must  require  a  con- 
tract not  to  engage  in  competition.  This 
rule  was  so  plain  that  it  was  taken  for 
granted  in  this  court,  Richardson  v.  Pea- 
cock, 33  N.  J.  Eq.  507,  and,  stated  by  Vice 
Chancellw  Emery  with  bis  well-known  care 
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and  accnracy  In  Newark  Coal  Company  t. 
Spangler,  54  N.  J.  Bq.  854,  34  Aa  032,  ai 
follows : 

"Fbe  vendor  of  a  'good  will!  who  has  not  ex- 
premly  restricted  himself  against  carrying  on 
the  bnsinesa,  being  permitted  by  law  to  carry 
on  a  rival  business  wherever  he  chooses,  may 
push  his  bnsinesa  as  any  stranger  or  outsider 
might,  even  though  this  does  interfere  with  the 
bndness  he  has  sold,  and  the  real  question, 
therefore,  is  narrowed  down  to  this:  In  thus 
poshing  his  rival  business,  what  acts,  if  any, 
nrast  the  vendor  be  restrained  from?" 

[5]  It  was  always  conceded  that  the  ven- 
dor In  condnctlngr  the  rival  business  might 
make  his  business  known  by  the  usual  gen- 
eral appeals  by  public  advertisement  to  the 
public  generally.  Johnson  v.  Helleley,  2  De 
<3.  J.  &  S.  446,  34  Tj.  J.  Ch.  179;  Hall  v.  Bar- 
rows, S3  L.  J.  Ch.  204;  Labouchere  t.  Daw- 
son, 41  L.  J.  Ch.  427.  It  was  at  one  time 
contended  that  the  vendor  might  go  farther, 
and  solicit  personally  or  by  mall,  by  travel- 
ing men,  or  any  other  way.  It  was  finally 
settled  that  such  spedal  soUdtatlon  would 
he  restrained.  The  English  cases  are  set 
forth  by  Vice  Chancellor  Emery  in  Newark 
Coal  Ca  V.  Spangler,  above  cited,  and  the 
matter  has  been  put  at  rest  by  the  decision 
of  this  court  In  Snyder  Pasteurized  Milk  Co. 
V.  Burton.  80  N.  J.  Eq.  185,  83  Atl.  907.  We 
there  said : 

"The  defendant,  having  made  no  express  cove- 
nant, may  engage  in  a  competing  business." 

We  there  restrained  the  defendant  from 
soliciting  customers  of  the  former  business, 
the  good  will  of  which  he  had  sold.  It  is 
gratifying  to  know  that  the  English  rule 
adopted  by  us  has  the  support  not  only  of 
reason  but  of  the  weight  of  authority  In  oth- 
'er  Jurisdictions.  The  more  recent  cases  are 
collected  In  a  note  to  Von  Bremen  v.  Mac- 
Monnles,  200  N.  Y.  41,  93  N.  E.  186,  32  L. 
B.  A.  (N.  S.)  293,  in  21  Ann.  Cas.  423.  The 
New  Tork  Court  of  Appeals  holds  to  our 
rule.  Tbe  Supreme  Court  of  Massachusetts 
takes  a  different  view.  Cases  are  collected 
In  a  note  to  Foss  v.  Boby,  195  Mass.  202,  81 
N.  E.  199,  10  L.  B.  A.  (N.  S.)  1200,  In  11  Ann. 
Cas.  571,  but  the  cases  cited  In  that  note 
Show  that  tbe  great  weight  of  authority  la 
with  our  rule.  On  tbe  one  hand,  then,  the 
vendor,  having  the  right  to  conduct  a  rival 
business,  may,  from  the  necessity  of  the  case, 
seek  for  trade  by  any  honest  method,  In- 
dndlng  public  advertisement  or  private  ad- 
vertisement among  those  who  were  not  cus- 
tomers of  the  old  business,  but  he  may  not 
specially  solicit  the  trade  of  those  who  were 
customers  of  the  old  business.  The  question 
stiU  remains  whether  he  may  deal  with  the 
«ld  customers,  who  may  perhaps  be  attract- 
ed by  their  knowledge,  from  advertisement 
or  otherwise,  that  he  is  In  business.  This 
question  was  left  in  doubt  by  what  Justice 
Dixon  said  in  Blchardson  v.  Peacock.  Sir 
Ceorge  Jessel,  in  Glnesl  v.  Cooper,  U.  B.  14, 
Ch.  Div.  606,  49  U  J.  Ch.  601,  enloined  a 


vendor  who  had  sold  his  good  will  from 
dealing  with  the  old  customers,  and  vindi- 
cated his  action  In  his  usual  vigorous  styla 
Afterward,  in  lieggott  v.  Barrett,  h.  B.  15 
Ch.  Div.  306,  51  li.  J.  Ch.  00,  an  injunction 
granted  by  him  in  accordance  with  Ginesi 
V.  Cooper  came  before  the  Court  of  Appeals, 
and  his  order  was  reversed.  Brett,  I*  J., 
said: 

"Die  troth  is,  that  to  enjoin  a  man,  or  to  pre- 
vent him  by  means  of  damages  when  he  does  it, 
against  dealing  with  people  whom  he  has  not 
solicited  is  not  only  to  enjoin  him,  but  to  en- 
join them,  for  it  prevents  them  from  having  the 
liberty  which  everybody  in  tiie  country  might 
have  of  dealing  with  whom  they  like.  If  they 
are  induced  by  his  solicitations,  that  is  a  differ- 
ent thing;  but  it  seems  to  me  that  it  would 
be  quite  wrong  to  imply  any  contracts  that  he 
will  not  deal  with  people  who  come  of  their 
own  accord  to  deal,  even  though  they  were  for- 
mer customers." 

The  judges  agreed  that  there  was  no  au- 
thority for  the  extension  of  the  relief  at- 
tempted by  the  Master  of  the  Bolls.  The 
argument  is  unanswerable.  It  cannot  be 
that  every  customer  of  a  great  department 
store,  for  instance^  must  be  restricted  in  his 
dioice  of  a  place  In  which  to  trade  merely 
because  p&rtners  dissolve  and  one  sells  the 
good  wiU  to  the  other.  The  necessary  corol- 
lary of  the  right  to  do.  business  is  the  right 
to  serve  all  who  come  of  their  own  motion. 
Moreover,  the  rules  of  law  must  be  prac- 
tical, and  it  would  be  quite  impossible  for 
tbe  proprietor  even  of  a  small  business  to 
be  peraonally  present  In  all  parts  of  bis  es- 
tabllsbm^it,  prepared  to  torn  away  all  the 
old  customers,  and  ot  course  no  clerk  can 
be  supposed  to  know  them,  even  if  tbe  pro- 
prietor can  be. 

Tbe  right  to  make  known  that  one  is  In 
business  by  advertising  addressed  to  tbe  pub- 
lic generally  Is  a  necessary  concomitant  of 
the  right  to  do  business,  without  which  that 
right  would  be  hardly  more  than  nominal. 
The  reason  for  making  a  difference  between 
such  advertising  and  special  solicitation  is 
that  the  former  is  public  and  open  to  all; 
the  latter  is  private  and  secret  in  a  sense, 
and  tbe  vendor  of  good  will  has  the  advan- 
tage of  knowing  the  customers,  and,  if  pei> 
niitted,  could  by  reason  of  that  knowledge, 
detract  from  the  value  of  tbe  good  will  he 
had  sold. 

No  relief  is  open  to  the  complainant,  by 
reason  of  his  purchase  of  good  will,  except 
an  injunction  against  soliciting  customers  of 
the  .old  business.  No  such  solicitation  was 
proved;  no  issue  was  made  of  it.  In  tbe 
present  state  of  the  case  at  any  rate,  no 
relief  can  be  granted  on  that  score. 

The  decree  must  be  modified,  and  to  that 
end  the  record  remitted,  in  order  that  a  de- 
cree may  be 'entered  according  to  the  prayer 
of  the  bill.  No  costs  will  be  allowed  in 
this  court.  The  rei^ondent  Is  entitled  to 
costs  In  the  Court  of  Chancery,  since  he 
gets  the  relief  be  prayed  for. 
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INTERNATIONAIi   SIGNAL  CO.   v.   BtAR- 

COOT  WIRELESSS  TE3LEGRAPH  CO. 

OF  AMERICA.     (No.  44/600.) 

(Court  of  Chancer;  of  New  Jersey.     July  8k 
19ia) 

1.  COMPBOMISE  AND  SBTTLKKENT  ®=3l2  — IN- 
FBINGEMENT   SUITS— CONSTBUCTION   OF   CON- 

TBACr— "Sexl." 
The  word  "sell,"  in  a  contract  settling  in- 
fringement suits  between  two  companies  involv- 
ing validity  of  i>atents  for  wireless  telegraph  or 
telephone  uventions,  whereby  each  party  was  to 
pay  the  other  a  percentage  of  the  selling  price 
of  apparatus  which  it  might  sell,  held  to  include 
a  contract  to  sell. 

[E<d.  Note.— For  other  definitioas,  see  Words 
and  Phrases,  First  and  Second  Series^  Sell.] 

2.  Contracts  «=»147(l)—CoNSTBncnoN— In- 
tention or  Pabtieb. 

In  construing  a  contract,  the  cardinal  rule 
is  to  ascertain  the  intention  of  the  parties. 

3.  Evidence  ®=>448— Constbuction  of  Lan- 

OUAOE— SlTBBOnNDINGI    ClBCUUSTANCES. 

If  more  than  one  construction  of  language  is 
possible,  surrounding  circumstances  may  be  con- 
sidered. 

4.  Contbactb  «=»154—CoNSTBUonoK— Inten- 
tion Doubtful  ob  Obbcubs. 

If  the  intention  is  doubtful  or  obscure,  the 
most  fair  and  reasonable  ccmstroction,  imputing 
the  least  hardship  on  either  of  the  contracting 
parties,  should  be  adopted. 

5.  Patents  <S=»216— Contbact  to  Pat  Kotai.- 
TIE8— Failube  of  Oonsidebatior. 

Where  possiUe  invalidity  of  patents  is  a 
recognised  factor  leading  to  a  ocmtract  for  pay- 
ment of  royalties,  there  is  no  failure  of  consid- 
eration because  the  patents  are  afterwards  held 
invalid. 

6.  OoiCFBoiiiaB  ARD  Sbttuiment  «=3e(l)— In- 
fbinqement  Suit— Contbact  to  Pat  Rot- 
AI.TIKS— Failube  of  Oonbidebation. 

A  contract  settling  litigation  over  patents, 
and  whereby  a  party  acquired  the  right  to  use 
over  1(X>  patents,  and  was  bound  to  pay  a  flat 
royalty  <«  each  set  of  apparatus  sold^  without 
any  apporti(Himent  of  such  rojralties,  w  not  so 
separable  as  to  permit  a  findmg  of  failure  ot 
consideration  as  to  2  patents  afterwards  held 
invalid. 

7.  Patents  «=»327— lUa  Judicata— Vauditt 
OF  Patents— "Pboceedihg  in  Rem." 

A  suit  for  infringement,  wherein  a  patent 
was  declared  invalid,  was  not  a  "proceeding  in 
rem,"  and  does  not  prevent  the  same  or  a  differ- 
ent plaintiff  suing  another  defendant  and  es- 
tablishing the  vaUdity  of  the  patent  on  the 
same  or  different  evidence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  Rem.] 

9.  Patents  «=>327— Rkb  Judicata— Validitt 
OF  Patents. 
In  a  suit  for  royalties,  the  patents  cannot  be 
held  invalid  because  of  a  Judgment  against  their 
validity  in  another  suit  oetween  different  par- 
ties. 

Suit  by  the  International  Signal  Company 
against  the  Marconi  Wireless  Telegrraph  Com- 
peny  of  America  for  an  accounting  under  an 
agreement  to  pay  royalties.  Decree  advised 
for  complainant. 

Lindabury,  Depue  &  Fanlks,  J.  Edward 
AshineaU,  and  Luther  V.  Stryker,  all  of  New- 
ark, for  complainant  Griggs  &  Harding, 
John  W.  Griggs,  and  John  W.  Harding,  all 
of  Paterson,  for  defendant. 


I<ANB,  V.  O.  [1-4]  The  first  gnestion  to  be 
determined  Is  whether  the  word  "sell,"  used 
In  the  eighth  paragraph  of  the  agreement  un- 
der conslderatiOQ,  is  used  in  its  strict  legal 
sense,  so  that  a  transaction,  to  come  within 
It,  must  have  been  accompanied  with  delivery 
or  passing  of  title,  or  whether  it  is  used  In  a 
sense  which  would  Include  a  contract  to  sell. 
That  It  may  be  used  In  either  sense  is  settled. 
The  cardinal  rule  to  be  applied  In  construing 
a  contract  la  to  ascertain  the  intention  of  the 
parties.  If  more  than  one  construction  of  the 
language  used  la  possible,  the  circumstances 
surrounding  the  transaction  may  be  condd- 
ered,  as  well  as  the  written  document  If 
the  intention  is  doubtful  or  obscure,  a  con- 
struction should  be  adopted  which  is  most 
fair  and  reasonable,  and  which  will  impose 
the  least  hardship  upon  either  of  the  con- 
tracting parties.  Citation  of  authority  would 
be  superfluous. 

At  the  time  of  the  execution  of  the  contract 
on  October  16,  1014,  complainant  and  the  de- 
fendant's predecessor  claimed  each  to  be  the 
owners  of  numerous  valid  patents  of  appara- 
tuses and  processes  employed  in  wireless 
telegraphy.  Each  claimed  that  certain  of  the 
patents  of  one  infringed  those  of  the  other; 
that  certain  of  the  patents  were  invalid. 
There  had  been  considerable  litigation  with 
respect  to  the  contentions  of  the  respective 
parties.  The  public  were  injured ;  the  llc«i- 
sees  of  one  were  subjected  to  infringemoit 
suits  by  the  other.  The  chaotic  condition  In 
which  the  situation  stood  is  illustrated  by 
the  fact  that  the  (Mrcnlt  Court  of  Appeals  for 
the  Third  Cilrcuit  had  declared  valid  in  an 
Infringement  suit  2  of  complainant's  patents 
(National  Electric  Signaling  C!o.  v.  Marconi 
Telefunken  Wireless  Tel.  Co.,  206  Fed.  679, 
126  C.  C.  A.  647)  and  that  the  same  2  patents 
in  another  suit  since  the  maUng  ot  the  con- 
tract have  been  declared  invalid  by  the  Cir- 
cuit Ciourt  of  Appeals  for  the  Second  Circuit 
(Klntner  v.  Atlantic  Communication  Ck>.,  240 
Fed.  716,  163  a  C.  A.  514).  On  October  15. 
1914,  a  contract  was  entered  into  in  which 
there  is  a  recital  of  the  then  pending  litlga- 
Hon?  and  the  following  statements: 

"Whereas,  it  is  desired,  in  the  interests  ot 
the  public,  that  said  conflicting  claims  of  each 
of  the  parties  hereto  against  the  other  should  be 
adjusted,  and  the  right  of  each  party  to  manu- 
facture, sell,  use,  and  lease  to  others  to  be  used, 
the  patented  apparatus,  so  that  users  of  wire- 
less telegraph  and  wireless  telephone  apparatus 
may  obtain  the  most  efBcient  apparatus  and 
will  not  be  subjected  to  claims  under  the  pat- 
ents of  one  party  by  reason  of  the  purdiaae, 
lease,  or  use  of  such  apparatus  from  the  other 
party;  and  whereas,  the  parties  to  this  agree- 
ment are  mutually  desirous  of  settling  and  ad- 
justing the  controversy  regarding  the  aforesaid 
patent  rights  which  the;^  respectively  own,  and 
ot  comprdmiaing  the  claims  ot  the  parties  here- 
to against  each  odier  for  past  damages  or  prt^ts 
arising  out  of  any  infringement  of  said  letters 
patent  of  one  party  by  the  other,  and  of  ac- 
quiring a  Ucense  to  transact  its  business  under 
one  or  all  of  said  patents  owned  by  the  other. 
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M  well  as  of  protecting  their  said  re«peetiT» 
patent  rights  or  the  monopoly  thereof." 

The  right  Is  given  to  each  iparty  to  make^ 
sell  or  cause  to  be  sold,  lease  or  cause  to  be 
leased,  nse  or  cause  to  be  used,  wireless  tele- 
graph and  wireless  telephone  apparatns  em- 
bodying the  Inventions  of  each  and  all  of  the 
patents  enumerated  and  set  forth  In  sched- 
ules annexed  to  the  agreement  By  the 
eighth  paragraph  there  is  to  be  paid  by  each 
party  to  the  other  20  per  cent,  of  the  gross 
selling  price  of  each  set  of  wireless  telegraph 
or  wireless  telephone  apparatus  which  it 
may  under  the  terms  of  the  contract  sell,  in- 
cluding sales  to  the  United  States  govern- 
ment By  the  fourteenth  paragraph  it  is 
provided  that  settlements  should  be  made  at 
certain  stated  times,  and  that  the  license  fees 
and  royalties  should  be  paid  on  such  sets  as 
the  parties  had  sold,  leased,  or  otherwise 
disposed  of  under  the  agreement  during  the 
preceding  three  months,  and  for  which  it 
had  received  payment  from  its  lessees,  ven- 
dees, or  licensees.  By  the  nineteenth  para- 
graph it  is  provided  that  the  term  of  the 
agreement  should  extend  until  the  13th  day 
of  April,  1926,  unless  previously  canceled  or 
terminated  in  accordance  with  the  provisions 
thereof,  that  either  party  might  terminate  or 
cancel  the  agreement  at  any  time  after  the 
IStli  day  of  October,  1918,  by  written  notice, 
which  cancellation  or  termination  should  be- 
come rfTectlve  one  year  after  the  giving  of 
the  notice  The  Marconi  Company  might  at 
any  time  after  October  15,  1915,  and  prior  to 
October  15,  1918,  terminate  or  cancel  the  con- 
tract by  giving  written  notice,  which  cancel- 
lation or  termination  should  become  effective 
90  days  after  giving  of  notica 

On  March  1,  1917,  pursuant  to  paragraph 
19,  the  Marconi  Company  gave  notice  of  can- 
cellation or  termination.  The  question  is 
whether  it  must  account  fbr  sets  contracted 
to  be  sold,  but  not  delivered,  within  the  90 
days  succeeding  March  1,  1917,  and  the  de- 
termination of  that  question,  as  I  have  indi- 
cated, depends  upon  the  meaning  of  the  word 
"sell"  used  in  the  eighth  paragraph.  If  the 
construction  sought  to  be  put  upon  the  word 
by  the  defendant  be  adopted,  it  follows  that 
had  the  agreem^it  run  its  natural  course  un- 
til April  13,  1926,  the  parties  would  not  be 
obliged  to  account  for  any  sets  contracted  to 
l>e  sold  prior  to  April  13th,  but  not  delivered 
until  afterwards.  If  the  construction  insist- 
ed upon  by  the  defendant  be  put  upon  the 
language  used  in  the  contract,  the  defendant 
and  all  users  of  any  sets  of  apparatus  con- 
tracted to  be  sold  during  the  term  of  the  con- 
tract, but  not  delivered  until  after  its  termi- 
nation, would  be  exposed  to  suits  for  in- 
fringement If  the  complainant  bad,  during 
the  term  of  the  agreement,  entered  into  a 
contract  of  sale  for  an  apparatus  which 
wonld  Infringe  Ote  patents  of  the  defendant, 
were  it  not  for  the  agreement,  and  for  some 
reason  or  other  delivery  was  not  to  be  made 


for  4  months,  and  within  10  days  after  the 
contract  was  made  the  defendant  gave  a  no- 
tice of  canceUatioD,  the  complainant  or  its 
customer  would  be  subject  to  suit  for  in- 
fringement I  cannot  conceive  that  such  a 
result  was  contemplated  by  the  parties. 

In  view  of  the  avowed  purpose  of  the 
agreement  to  tnminate  litigation  and  to  pro- 
tect the  pubUc,  I  think  that  such  a  construc- 
tion ought  not  to  be  adopted,  unless  it  dear- 
ly appears  from  the  instnmient  that  the  par- 
ties used  the  word  "sell"  tn  its  narrow  legal 
sense.  That  it  was  so  used  defendant  insists 
is  indicated  by  the  fact  that  in  the  sixteenth 
paragraph,  in  providing  for  releases  by  the  re- 
spective parties  frran  claims  for  damages  for 
alleged  past  infringements,  the  draftsman 
provided  that  the  parties  might  continue  the 
use  of  the  apparatos  which  had  at  the  date 
of  the  agreement  "been  delivered  or  contract- 
ed to  be  delivered  to  such  vendees,  lessees, 
or  customers."  It  la  said  that  the  distinction 
recognized  between  delivery  and  contract  of 
delivery  indicates  that  the  draftsman  must 
have  had  in  mind  the  distinction  between  a 
sale  and  a  contract  of  sale.  In  the  sixteenth 
paragraph,  however,  the  parties  were  deal- 
ing with  an  entirely  different  subject-matter. 
They  had  in  mind'  the  physical  situation  ot 
the  apparatus.  Having  used  the  word  "de- 
liver," It  immediately  occurred  that^  tb  cov- 
er articles  sold  and  not  yet  delivered.  It  was 
necessary  to  Indude  the  phrase  "contracted 
to  be  delivered."  They  could  not  use  the 
word  "sell,"  which  might  have  included 
^tber,  fbr  they  w««  dealing  with  lessees; 
and  they  had  in  mind,  also,  that  apparatus 
may  have  been  parted  with  other  than  by 
sale  or  lease,  for  they  included,  not  only 
"vendees  and  lessees,"  but  also  "customers." 
I  can  find  no  assistance  from  the  sixteenth 
clause  in  construing  the  eighth. 

By  the  twenty-eighth  paragraph  a  special 
provision  is  made  for  the  continuance  of  the 
payment  of  royalties  or  license  fees  npon 
apparatos  leased  prior  to  cancellation  and 
termination,  and  it  is  argued  that,  because  it 
was  assumed  necessary  to  include  this  spe- 
cific clause,  in  order  to  continue  liability  as 
to  leases  made  prior  to  the  cancellation,  It 
must  be  considered  that  the  absence  of  such 
a  clause  with  respect  to  apparatus  contracted 
to  be  sold  indicates  tjiat  the  parties  did  not 
Intend  a  continuance  of  liability  as  to  that. 
But  here  again  the  parties  were  dealing  with 
a  different  subject-matter,  and  I  can  find  noth- 
ing in  this  paragraph  which  assists  me  in  de- 
fining what  the  parties  ineant  by  the  word 
"sell."  By  the  fourteenth  paragraph  pay- 
ment is  to  be  made  at  certain  intervals  for 
apparatus  for  which  the  ptuties  had  received 
payments  from  its  lessees,  vendees,  or  licen- 
sees, and  it  Is  Intimated  that  the  effect  of 
this  iMiragraph  is  that  no  royalty  is  to  be 
paid  except  upon  apparatus  not  only  sold 
and  delivered,  but  also  paid  for  during  the 
term  of  the  agreement  Such  a  constructicm 
ought  not  to  be  put  upon  the  contract  nnlesa 
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DO  otber  oonstmctlon  is  possn>l&  I  tblnk  tbat 
the  purpose  of  the  thirteenth  paragraph  was 
merely  to  arrange  a  coiiTenieiit  method  ot 
settlement  Singer  Sewing  Mactiine  Cb.  t. 
Brewer,  78  Ark.  202,  83  S.  W.  766. 

I  find  nothing  in  the  written  contract 
whldi  requires  me  to  hold  that  the  word 
"sell"  was  used  in  the  eighth  paragraiA  in 
Its  technical  sense.  In  common  usage  the 
word  "sell"  does  not  ooDvey  the  Idea  that  de- 
livery has  beeo  made  or  title  passed.  It  is 
used  Indiscrlmtnately  to  convey  the  idea  of 
a  technical  sale  and  a  contract  to  sell.  In 
liDslness  usage  an  article  is  said  to  be  sold 
when  an  agreement  has  been  made  that  it 
should  be  taken;  and  this,  notwithstanding 
the  fact  that  It  may  not  at  the  time  have 
been  manufactured,  and  that  whea  offered 
for  delivery  it  may  be  rejected  for  noncom- 
pliance with  specifications.  To  hold  that  the 
word  "sell"  was  used  by  the  parties  in  its  or- 
dinary sense  would,  I  think,  lead  to  a  result 
by  which  the  manifest  intentions  of  the  par- 
ties would  be  accomplished,  and  which  would 
be  most  fair  and  reasonable.  Not  only  would 
the  parties,  but  the  public  as  well,  be  most 
adequately  protected.  It  is  conceded  that 
at  beet  the  meaning  of  the  contract  Is  doubt- 
ful. Purchasers  of  apparatus  during  the 
period  of  ninety  days  would  be  uncertain, 
viiietlier  they  could  be  sued  for  Infringemmt 
or  not  Those  who  had  been  advised  that 
they  might  purchase  without  being  subject 
to  suits  would  find,  if  the  construction  sought 
hy  the  defendant  to  be  put  upon  the  contract 
be  adopted,  themselves  open  to  attack.  After 
the  expiration  of  the  ninety  days,  or  the  ter- 
mination of  the  contract,  whoever  dealt  with 
the  parties  would  do  so  with  their  eyes  open. 

[i]  It  Is  next  insisted  for  the  defendant 
that,  because  the  two  patents  of  the  complain- 
ant, the  only  ones  which  the  defendant  says 
It  is  using,  have  beeh  held  tnvalld  by  the 
United  States  Olrcult  Court  of  Appeals  for 
the  Second  Clicnlt,  there  has  been  a  com- 
plete failure  of  consideratioa,  and  they  base 
their  insistence  upon  a  line  of  cases  which 
bold  that,  where  a  contract  is  entered  into 
for  the  payment  of  royalties  based  upon  the 
assumed  validity  of  a  patent  and  the  patent 
is  afterwards  declared  invalid,-  there  is  no 
further  liability  under  the  contract  But  in 
the  case  at  bar  that  the  patents  might  be  in- 
valid was  a  recognized  factor  which  led  to 
the  making  of  the  contract  The  case  is 
somewhat  analogous  tq  Strong  v.  Carver  Ck>t- 
ton  Gin  Co.  (Supreme  Court  of  Massadiu* 
sette)  197  Mass.  53,  83  N.  E.  328, 14  Lu  B.  A. 
(S:  S.)  274, 14  Ann.  Gas.  1182. 

[I]  Nor  do  I  think  tliat  the  contract  is  so 
separable  as  to  permit  a  finding  that  there 
was  a  total  failure  of  consideration  so  far 
as  these  two  patents  were  concerned,  The 
defendant  acquired!  the  right  to  use  over  a 
hundred  patents.  No  attempt  was  made  to 
apportion  the  royalties.  Defendant  was  oblig- 
ed to  pay  a  flat  royalty  up<m  eadt  set  of 


apparatus  sold.  The  consideration  of  the 
contract  was  not  merely  the  right  to  use  pat- 
ents, bat  the  settlement  of  disputes  which 
had  led  to  vezatloos  litigation. 

[7]  No  evidence  of  Qie  invalidity  <kC  the  pat> 
ent  was  offered,  other  than  the  record  of  the 
United  States  Circuit  Gourt  of  Appeals  in 
the  case  'of  Kintner  v.  Atlantic  Communica- 
tion Co.,  240  Fed.  716,  168  a  O.  A.  614.  But 
that  Proceeding  was  not  a  proceeding  in  rem, 
and  it  does  not  prevent  the  same  or  a  differ- 
ent plaintiff  from  prosecuting  a  suit  against 
another  defendant  and  establishing  the  va- 
lidity of  the  patent  upon  the  same  or  different 
evidence.  The  fact  that  the  complainant  here 
was  a  party  to  the  New  York  litigation  is 
without  Algnlflcance. 

[S]  I  have  examined  the  cases  dted  by  de- 
fendant, and  find  none  which  lead  me  to  con- 
clude that  this  court  would  be  Justified  in 
holding  that  for  the  purtx>ses  of  this  suit  the 
two  patents  were  invalid  merely  because  of 
Oie  Judgment  in  the  Kintner  Case.  See  Pope 
Mfg.  Co.  V.  Owsley  (O.  C.)  27  Fed.  100;  Con- 
solidated Roller  Mill  Co.  v.  Geo.  T.  Smith 
MiddUngs  Purifying  Ca   <0,  0.)  40  Fed.  305. 

I  will  advise  a  decree  that  the  defendant 
is  bound  to  account  tor  apparatus  sold,  al- 
though not  delivered,  wlxhln  the  90-day 
period. 

(8>  N.  3.  Bq.  S8S> 

SMITH  V.  JUNES  et  aL 

(Prerogative  Court  of  New  Jersey.     July  19, 
1918.) 

1.  BXECUTOBS  AND  ADKlnlBTBATORS  «=991  — 

LiABrLiTT  OF  Adiunistbatob— Duties. 
The  law  exacts  of  an  administrator  only  the 
utmost  good  faith,  ordinary  care  and  prudence, 
and  reasonable  diligence,  and  he  is  not  liable 
for  mere  lack  of  judgment 

2.  ExEotrroBS  and  Administkatobs  4=986(1) 

—CULlM    IR    FaVOB    or    KSTATK-'IfllfrOBCB- 
HENT. 

An  administrator  is  not  bound  to  enforce  a 

doubtful  or  controverted  claim,  merely  because 
the  heirs  think  it  Is  well  founded,  unless  the 
heirs  are  willing  to  give  indemnity  for  costs. 
8.  WrrRxssEs  «=>lit8  —  TaANSAonoN  with 
Dkckased  Pkbson. 
On  exception  to  account  of  administrator 
to  hold  him  Uable  for  amounts  disposed  of  by 
intestate,  persons  to  whom  money  was  given 
should  have  been  allowed  to  testify  that  money 
was  a  gift  under  Comp.  St  1910,  p.  2218: 
only  parties  to  the  action  being  disqualified  by 
sucn  statute. 

Appeal  from  Orphans'  Court,  Warrea 
County. 

In  the  matter  of  the  accounting  of  Clar- 
ence O.  Smith,  administrator  of  the  estate  of 
Mary  P.  Jones,  deceased.  From  an  order 
of  the  orphans'  court,  sustaining  exceptions 
of  J.  Oorbett  Jones  and  another  to  the  ao 
count,  the  administrator  appeals.  Except- 
ants file  a  cross-appeal.  Appeal  reversed, 
and  the  cross-bill  affirmed. 

George  M.  Shlpman  and  Nicholas  Harris, 
both  of  Belvldere,  for  appellant  WilUatn 
H.  Morrow,  of  Belvldere,  tor  re^tondoita 
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BACKBS,  Vice  Ordinary.  This  appeal  Is 
from  an  order  of  the  orphans'  court  sur^ 
charging  the  final  account  of  the  administra- 
tor with  $3,000.  Mary  P.  Jones  died  In  July, 
1916,  Intestate^  leaving  a  son,  daughter,  and 
two  grandsons,  children  of  a  deceased  son. 
After  a  contest  between  them  for.  adminis- 
tration, the  court  appointed  a  stranger, 
C3arence  G.  Smith,  who  administered,  and 
submitted  his  account  for  confirmation.  The 
two  grandsons  filed  an  exception,  setting  up 
that  the  administrator  had  failed  to  charge 
himself  with  $8,000,  money  of  the  defendant 
alleged  to  hare  been  unlawfully  obtained 
from  her  by  her  two  surviving  children 
shortly  before  her  death.  The  exception 
was  sustained,  and  this  appeal  was  taken. 

The  proofs  show  that  In  December,  1916, 
the  deceased  received  from  the  executor  of 
her  brother's  estate.  In  part  payment  of  her 
distributive  share,  a  check,  payable  to  her 
order,  for  $3,000,  fOr  which  she  executed  a 
release.  Her  son,  James  P.  Jones,  carried 
the  check  to  her  and  returned  the  release. 
On  January  18th  he  presented  the  check, 
bearing  the  Indorsement  of  his  mother,  to 
the  cashier  of  the  Belvidere  National  Bank, 
and  directed  him  to  credit  one-halt  of  the 
amount  to  his  account  and  the  other  to  that 
of  his  sister,  Margaret  Wame,  whldi  was 
done.  The  deceased  left  a  note.  In  her  hand- 
writing, found  in  the  box  containing  her  se- 
curities, stating  that  she  had  given  the  $3,- 
000  to  her  son  and  daughter.  The  adminis- 
trator was  the  executor,  who  drew  the  check, 
and  he  was  also  cashier  of  the  bank.  The 
deceased  was  86  years  of  age,  and,  although 
physically  Impaired,  was,  to  use  the  lan- 
guage of  one  of  her  grandsons,  "an  excep- 
tionally bright  woman,  of  a  splendid  disposi- 
tion and  of  fine  Intelligence."  She  lived 
alone  with  a  maid,  and  conducted  her  house- 
hold affairs  well,  and  her  financial  transac- 
tions wisely,  to  the  day  of  her  death.  The 
day  before  her  death  she  went  automobile 
riding  with  one  of  her  grandsons,  and  was  in 
good  spirits.  She  had  a  "bad  spell"  in  De- 
cember, and  her  daughter,  Mrs.  Wame,  came 
on  from  the  West  to  attend  her.  In  May 
following  She  had  another.  The  illness  af- 
fected her  mind  and  memory  for  the  time 
being,  but  when  the  spells  had  passed  she 
became  normal. 

The  two  grandsons  evidently  had  some  in- 
tlmatlcHi  of  the  payment  of  the  $3,000,  short- 
ly after  it  was  made,  and  they  wrote  to  the 
executor,  who  confirmed  their  suspicion. 
They  communicated  with  their  Uncle  James 
asking  what  had  become  of  the  money,  and, 
bis  reply  being  unsatisfactory,  one  of  them 
asked  his  grandmother  point-blank  whether 
she  had  given  any  of  it  to  his  uncle  and 
aunt,  to  which  she  answered  evasively  that 
she  thought  she  bad  given  them  some  nioney, 
but  she  was  not  quite  sure,  and  added,  "I 
want  you  boys  to  have  your  share  of  that, 
too."  In  this  conversation  she  called  his  at- 
tention to  the  fact  that  she  held  *  note  or 


two  of  his  father,  amounting  to  about  $1,000, 
and  suggested  that  "maybe  it  would  be  Just 
as  well  to  let  it  apply  upon  that,"  and  that 
she  would  straighten  it  out  the  next  time  he 
came  up.  After  the  funeral,  the  grandsons 
persisted  in  their  efTorts  to  discover  the  $3,- 
000,  but  without  success;  their  uncle  and 
aunt  refusing  to  Inform  them,  stating  that 
they  had  made  a  solemn  promise  not  to  telL 
After  the  litigation  over  the  right  to  adminis- 
ter, the  administrate  tried  to  restore  peace 
and  avert  further  litigation,  and  at  the  in- 
stance of  Mr.  Jones  and  Mrs.  Wame  offered 
to  pay  them  $1,000  In  the  closing  of  the  es- 
tate, as  their  share  of  the  $3,000;  but  they 
refused  to  be  reconciled.  They  requested  the 
administrator  to  commence  suit,  which  he 
failed  to  do.  and,  upon  his  failure  to  charge 
himself  with  the  amount,  they  took  excep- 
tion. 

There  Is  no  ulterior  significance  attached 
to  the  drcnmstances  that  the  administrator 
drew  the  check  as  executor  of  another  es- 
tate, and  as  cashier  of  the  bank  divided  tbe 
proceeds.  They  were  mere  coincidents.  Nor 
does  it  appear  other  than  that,  throughout 
tbe  affairs,  the  administrator  acted  impar- 
tially and  in  good  faith.  He  was  selected  by 
the  court  as  administrator  for  his  known 
probity,  tnie  orphans'  court  tried  the  ex- 
ception up(«  the  theory  that  the  sole  issue 
was  whether  there  was  a  gift  to  the  son  and 
daughter,  and  that  they  were  the  real  parties 
to  the  action.  It  rejected  their  testimony  of 
the  transaction  with  their  mother,  tending 
to  show  a  gift,  as  incompetent  under  the 
statute,  and  ruled  that,  by  reason  of  the  oi- 
feebled  condition  of  tiie  deceased  and  the 
confidential  relation  existing  between  her 
and  her  children,  a  presumption  against  the 
validity  of  the  gift  arose,  which  bad  not 
been  overcome  by  proof  that  the  gift  was 
knowingly  made  and  without  undue  influ- 
ence on  the  part  of  the  donees,  following 
Haydock  v.  Haydock,  84  N.  J.  Eq.  570,  38 
Am.  Bep.  385. 

[1]  The  court  erred  In  adjudging  the  ad- 
ministrator liable,  based  upon  its  finding  that 
there  had  been  no  gift,  and  also  In  excluding 
the  testimony  offered  to  show  that  a  valid 
gift  bad  been  made.  Whether  the  $3,000 
were  assets  of  the  estate,  undisposed  of,  was 
a  proper  matter  for  investigation;  but  tbe 
conclusion  reached  by  the  court,  upon  the 
evidence  before  it,  that  the  gift  was  invalid, 
and  that  tbe  amount  was  collectil^le  by  the 
administrator,  establishes  but  one  factor  to- 
wards his  accountability.  Before  he  could  be 
condemned  In  damages,  it  was  necessary  to 
further  find  upon  the  proofs  that  It  had  been 
lost  to  the  estate  through  his  neglect.  The 
law  exacts  of  an  administrator  or  trustee  in 
the  performance  of  his  dnty  only  the  utmost 
good  faith,  ordinary  care  and  prudence,  and 
reasonable  diligence.  When  these  are  falrl; 
exercised,  he  Is  not  responsible,  even  though 
loss  ensues.    The  good  faith  of  the  adminla- 
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trator  was  not  challenged,  and  lack  of  care 
and  diligence  formed  no  part  of  tbe  consid- 
erations in  tbe  court  below;  and  if  tbe  court 
had  considered  tbls  phase,  of  the  case,  it 
seems  to  me,  it  would  not  have  been  war- 
ranted In  finding  tbe  administrator  derelict 
In  tbe  discharge  of  Ids  duty.  Tbe  Judgment 
of  tbe  court  that  tbe  gift  was  invalid,  and 
tliat  tbe  amount  was  an  asset  of  tbe  estate, 
to  which  the  administrator  was  entitled, 
founded  as  it  was  on  a  rule  of  evidence  based 
upon  a  wholesome  policy,  does  not  predicate 
lack  of  care  or  prudence  in  the  administra- 
tor. His  failure  to  determine  tbe  rights  of 
the  parties  with  legal  nicety  was  not  care- 
lessness. He  Judged  the  matter  as  the  avei^ 
age  man  would.  Actual  imposition  or  fraud 
upon  tbe  mother,  by  son  and  daughter,  was 
not  charged.  Their  character  and  standing 
forbid  even  an  insinuation  of  this.  It  is  to 
be  assumed  that  in  passing  Judgment  the  ad- 
ministrator had  before  him  the  circumstanc- 
es that  have  been  heretofore  related,  and  also 
tbe  additional  facts  testified  to  by  tbe  donees, 
which  the  court  below  excluded,  but  which 
I  admitted  over  objection.  By  their  testi- 
mony It  appears  that,  when  the  son  James 
gave  bis  mother  tbe  check  In  December,  she 
put  it  in  her  purse,  and  that  when  be  called 
to  i>ay  her  a  visit  on  tbe  17tb  or  18th  of 
January  she  gave  it  to  him,  stating  that  she 
desired  It  to  be  divided  between  himself  and 
bis  sister.  Both  affirm,  and  believably,  that 
tbe  gift  was  voluntary  and  without  tbe 
slightest  suggestion  on  their  part  With  this 
explanation,  supported  by  the  note  tbe  old 
lady  left,  and  her  statement  to  her  grandson, 
indicating  that  the  gift  to  her  two  surviving 
children  was  to  equalize  the  advancement  to, 
or  debt  of,  ber  deceased  son,  and  the  fact 
that  tbe  gift  in  Itself  was  a  perfectly  natural 
one,  was  It  unreasonable  for  him  to  conclude 
that  tbe  gift  was  perfect  and  tbe  amount  not 
recoverable  by  suit?  I  confess  that  I  have 
grave  doubt  as  to  a  successful  prosecution. 
The  question  is  not,  "Did  he  err?"  but,  "Did 
the  estate  suffer  harm  through  his  unmind- 
fulness  of  duty?"  "So  IcHig  as  an  executor 
acts  in  good  faith,  and  with  ordinary  discre- 
tion, and  within  tbe  scope  of  bis  powers,  bis 
acts  cannot  be  successfully  assailed.  No  man 
Is  Infallible;  the  wisest  make  mistakes ;  but 
the  law  holds  no  man  responsible  for  tbe  con- 
sequences of  his  mistakes,  which  are  the  re- 
sult of  tbe  imperfection  of  human  Judgment, 
and  do  not  proceed  from  fraud,  gross  care- 
lessness, or  indifference  to  duty.  •  •  * 
Indeed,  he  may  do  anything  within  the  scope 
of  his  powers,  without  the  least  risk  of  per- 
sonal liability  for  the  consequences  of  his 
acts,  provided  he  exercise  the  care  and  Judg- 
ment of  a  man  of  ordinary  prudence  and  sa- 
gacity. That  is  the  test  which  tbe  courts 
are  required  to  apply  in  all  cases."  Helsler 
V.  Sharp,  44  N.  J.  Eq.  167,  14  AU.  624. 

[2]  Tbe  bard^ip  of  tbe  Judgment  below  is 
emphasized   by   the  precarlousness  of   tbe 


claim.  If  a  court  of  competent  JurisdlctliHi 
Should  declare  tbe  gift  valid,  a  most  embar- 
rassing situation  would  be  presented.  The 
estate  has  not  as  yet  suffered  loss.  Tbe  right 
of  action  is  not  barred,  and  tbe  donees  are 
respoiislble ;  in  fact,  sufficient  remains  in  tbe 
bands  of  the  administrator  to  insure  pay- 
ment in  tbe  event  of  a  recovery.  The  decree 
below  in  respect  of  the  exception,  will  be  re- 
versed, with  directions  that  the  grandsons  be 
permitted  to  sue  in  the  name  of  the  adminis- 
trator to  recover  tbe  amount  of  the  gift,  upon 
filing  a  stipulation  pledging  their  distributive 
portion  of  tbe  estate  to  indemnify  the  ad- 
ministrator against  coats.  An  administrator 
Is  not  bound  to  enforce  a  doubtful  or  contro- 
verted claim  merely  because  the  hdrs  think 
It  is  well  founded,  unless  they  are  willing  to 
give  Indemnity  for  costs.  Sandbom  v.  Good- 
hue, 28  N.  H.  48,  69  Am.  Dec  396;  Harris 
V.  Orr,  46  W.  Va.  261,  83  S.  B.  267,  76  Am. 
St  Rep.  816.  The  grandsons  should  conduct 
tbe  suit,  so  as  to  remove  further  criticism 
of  the  administrator.  In  tbe  case  of  Thomas 
Lommason's  Will,  Chief  Justice  Beasley,  sit- 
ting in  tbe  Warren  orphans'  court,  directed 
the  exceptants  to  prosecute  a  claim  held  by 
the  estate,  upon  g^iving  indemnity,  because 
tbe  executor  might  be  embarrassed  in  bring- 
ing tbe  suit.  The  opinion  has  been  lost,  but 
tbe  reason  Is  recited  In  tbe  order  made  Jan- 
uary 16,  1865. 

A  cross-appeal  was  taken  (rule  62,  100  AtL 
xli)  from  so  much  of  tbe  decree  as  overruled 
an  exception  to  a  credit  of  $67  paid  to  Mary 
Jones  for  services.  The  proofs  sustain  the 
claim,  and  the  decree  in  this  respect  is  af- 
firmed.   Tbe  appellant  Is  entitled  to  costs. 

[3]  A  few  words  as  to  tbe  evidence  of  the 
donees,  of  conversations  with  their  mother, 
concerning  tbe  gift,  which  was  rejected  as  in- 
competent It  should  have  been  received. 
The  fourth  section  of  tbe  Evidence  Act  (C.  S. 
p.  2218)  provides: 

"In  all  dvil  actions  any  party  thereto  may  be 
sworn  and  examined  as  a  witness,  notwithatand- 
ing  any  party  thereto  may  sue  or  be  sued  in  a 
representative  capacity :  Provided,  this  section 
shall  not  extend  to  permit  testimony  to  be  giv- 
en by  any  party  to  the  action  as  to  any  trans- 
action with  or  statement  by  any  testator  or 
intestate  represented  in  said  action,  unless  tlie 
representative  offers  himself  as  a  witness  on  his 
own  behalf,  and  testifies  to  any  transaction  with 
or  statement  by  his  testator  or  intestate,  in 
which  event  the  other  party  may  be  a  witness 
on  his  own  behalf  as  to  all  transactions  with 
or  statements  by  such  testator  or  intestate, 
which  are  pertinent  to  tbe  issue." 

It  disqualifies  only  tbe  parties  to  the  ac- 
tion from  giving  testimony  of  conversations 
with  the  deceased,  and  does  not  extend  to 
those  who  may  be  ulflmatdy  benefited  by 
tbe  result  of  the  suit.  The  donees  were  not 
parties  to  the  litigation,  nor  were  tbey  Inter- 
ested one  way  or  the  other  in  the  outcome. 
Tbe  matter  to  be  determined  was  whether 
the  administrator  should  be  charged  with 
tbe  amount  of  the  check  because  of  his  fUl- 
ure  of  duty.    To  tbls  the  question  of  i^ft  or 
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no  gift,  as  between  the  estate  and  the  doneesi 
was  merely  Incidental,  and  the  right  of  the 
estate  to  recovery  against  them  remained  nn- 
toncbed  and  unforeclosed  by  the  judgment 
The  situation  Is  not  like  that  In  Smith  t. 
Baroet,  34  N.  J.  Eq.  219,  affirmed  35  N.  J. 
Bq.  814,  the  doctrine  of  which  the  orphans' 
court  applied.  In  that  case  the  executor  fail- 
ed to  charge  himself  with  certain  insurance 
company  stock  and  the  dividends  thereon, 
standing  in  the  name  of  the  deceased,  which 
he  claimed  had  been  given  to  him  by  the 
testator.  At  the  trial  of  the  exceptions,  the 
executor  offered  himself  as  a  witness  to  es- 
tablish the  gift,  and  his  testimony  as  to  con- 
versations with  the  testator  In  respect  of  it 
was  excluded  as  Incompetent,  within  the  pro- 
hibition of  the  statute.  Van  Wagenen  v. 
Bonnot,  74  N.  J.  Eq.  847,  70  AtL  143,  18  U 
R  A.  (N.  S.)  400,  was  an  Interpleader  suit, 
filed  by  the  stakeholder  against  the  admin- 
istrator of  the  donor  and  the  donee,  to  deter- 
mine the  ownership  of  certain  bank  accounts. 
The  testimony  of  tjie  donee  concerning  trans- 
actions with  the  deceased  relating  to  the 
gift,  waa  held  to  be  incompetent.  In  both 
these  cases  the  testimony  rejected  was  that 
of  the  parties  to  the  proceedings  who  claim- 
ed the  gift.  In  the  case  in  hand,  the  thing 
in  action  was  not  the  (^ft,  but  the  damage 
arising  from  the  loss  of  it  The  parties  to 
the  action  were  the  administrator,  on  the 
one  hand  and  exceptants  representing  the  es- 
tate, on  the  other,  and  If  the  administrator 
had  offered  to  testify  of  conversatl<»B  with 
his  Intestate,  for  thfe  purpose  of  exonerating 
himself,  he  would  have  been  barred  upon  the 
authority  of  the  cases  cited.  The  case  of 
Balrdon  y.  Sampson,  67  N.  J.  Law,  346,  51 
Atl.  686,  is  more  nearly  in  point  There  the 
administrator  of  Ralrdon  sued  to  recover 
wages  of  his  Intestate,  and  called  the  widow 
as  a  witness,  who  testified  to  conversations 
and  transactions  between  the  intestate  and 
the  defendant.  She  was  vitally  Interested  in 
the  outcome  of  the  suit  as  sole  distributee 
of  her  husband's  estate;  but  the  court  de- 
clared that  her  testimony  did  not  open  the 
door  to  the  defendant  to  give  counter  testl'- 
mony  of  conversations  and  transactions  with 
the  deceased,  because  she  was  not  a  party  to 
the  action. 


(8S  N.  J.  Bq.  aS) 

BOUBGEOIS  et  al.  v.  MILLER  et  aL 
(No.  42/163.) 

(Court  of  Chancery  of  New  Jersey.    July  16, 
1918.) 

(Syllahun  hy  the  Court.) 

1.  CoviNANTS  «=»51(2)  —  Restbictivk  Cove- 
nants —  "LivEBT  Stablk"  —  "Sales  Sta- 
ble"—"Gakagb." 
A  restrictive  covenant  in  a  deed  agfiinst  a 

livery  or  sales  8tal>le  does  not  include  a  public 

garage. 
[Ed.  Note.— For  other  definitions,  pee  Words 

and  Phrases,  Second  Series,  Oarage;   First  and 

Second  Series,  Livery  Stable.] 


2.  NmsAHCE  <8=»3(11)  —  Public  Oasaqes  — 

"Ndisancb  Pkb  Se." 
A  public  garage  is  not  a  nuisance  per  se. 
Whether  it  is  a  nuisance  in  fact  depends  upon 
the  manner  in  which  it  is  kept  and  the  business 
conducted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Naisance 
Per  Se.] 

Suit  by  Annie  Estell  Bourgeois  and  another 
against  Lewis  Miller  and  others  to  restrain 
the  construction  of  a  public  garage.  Bill 
dismissed. 

Bourgeois  &  (Coulomb,  of  Atlantic  City, 
tor  complainants.  Babcock  &  Champion  and 
Clarence  L.  Cole,  all  of  Atlantic  City,  and 
Robert  H.  McCarter,  of  Newaric,  for  defend- 
ants. 

BAOEOBS,  V.  O.  This  bill  is  to  restrain  the 
use  of  a  building,  in  the  course  of  construc- 
tion, for  a  public  garage.  The  defendants 
own  a  lot  at  the  corner  of  Ocean  avenue  and 
Ninth  street,  in  a  residential  and  closely 
built  up  section  of  Ocean  City,  and  upon  it 
they  intend  building  a  one-story  public  ga- 
rage, capable  of  housing  from  70  to  100  auto- 
mobiles. It  is  to  be  of  brick  construction, 
with  a  sla«  roof,  Empported  by  wooden  truss- 
es, rafters,  and  sheathing,  cement  floor,  and 
framework  windows  and  doors.  Two  500- 
gallon  gasoline  tanks  are  to  be  sunk  under 
the  pavement  of  Ocean  avenue,  from  which 
gasoline  is  to  be  supplied  to  automobiles  by 
a  pump  on  the  outside  of  the  building.  It  is 
to  be  lighted  with  electricity,  and,  as  it  is  to 
be  operated  during  the  warm  seasons  only, 
no  heating  appliaiices  are  to  be  installed. 
The  complainant  Bourgeois  owns  the  Nor- 
mandle,  a  six-story  frame  hotel,  opposite  and 
across  Ninth  street,  68  feet  away,  and  the 
complainant  Frey  oiwns  'the  Traymore  Hotel, 
a  five-story  structure  in  the  rear  of  the  pro- 
posed garage  and  20  feet  distant.  Both  are 
summer  hotels,  and  open  for  trade  from  the 
late  spring  to  the  early  fall  only. 

Upon  the  filing  of  the  bill,  and  after  a  hear- 
ing, the  defendants  were  restrained  pendente 
lite  from  keeping  within  the  building  then 
erected  on  the  lot,  and  of  which  the  proposed 
garage  is  to  be  an  extension,  "any  gasoline 
stored  therein  in  barrels,  automobile  tanks, 
cans,  or  otherwise,"  and  thereupon  further 
building  operations  ceased.  At  that  time  there 
was  an  element  in  the  case^  wlhich  perhaps  Imd 
some  Influence  upon  the  court,  that  has  since 
been  eliminated.  An  ordinance  of  the  muni- 
cipality prohibited  the  erection  of  a  public 
garage  in  the  district  in  which  the  complain- 
ant's land  is  located,  which  wfis  recently  re- 
pealed by  a  vote  of  the  people  on  a  referen- 
dum under  the  Walsh  Act  (Act  April  25, 
1911;   P.  L.  p.  462). 

[1]  One  of  the  grounds  upon  which  the 
complainants  rest  their  claim  to  a  permanent 
injunction  is  tliat  the  use  of  the  building  for 
a  public  garage  will  violate  a  general  restric- 
tion contained  in  all  of  the  deeds  of  the  Ocean 
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City  Aasodatlon,  tbe  promoter  of  the  town 
and  the  common  grantor  of  all  the  lands 
within  its  boundaries,  wlildi  protrldes: 

"No  baildicg  or  any  part  thereof  erected  upon 
said  lot  or  lots  shall  be  used  or  occupied  as  a 
Uvery  or  sales  stable,  dye  bouse,  bone  boiline  or 
skin  dressing  establisbment,  soap,  candle,  glue, 
starcb,  lamp  black,  noudrette  or  fish  guano  man- 
ufactory, slauebter  bouse,  piggery  or  tannery  nor 
shall  an^  building  be  use^l  or  occupied  as  a  drug 
store  without  the  written  consent  of  the  said 
party  of  the  first  part  hereto." 

The  argument  Is  that  the  term  "livery  or 
sales  stable"  Is  the  equivalent  of,  and  com- 
prehends, a  public  garage.  It  has  be^i  <A>- 
served  that  a  public  garage  is  a  modern  sub- 
stitute for  the  ancient  livery  stable  (Smith  v. 
O'Brien,  46  Misc.  Rep.  325,  94  N.  Y.  Supp. 
673),  and  that  garages  occupy  with  relation  to 
aubomobiles  the  same  place  that  stables  do 
with  relation  to  horses  (Diocese  of  Trenton 
V.  Toman,  74  N.  J.  Eq.  702,  70  AU.  606) ;  and 
the  lexicographer  says  that  "a  garage  is  a 
stable  for  the  storage  of  automobiles  or  other 
horseless  vehicles"  (Century  Dictionary, 
1906-8),  but  the  definition  manifestly  does 
not  meet  that  of  a  livery  stable,  "A  stable 
where  horses  are  kept  for  hire  and  where 
atabllng  Is  provided"  (Webster).  The  restric- 
tion relates  solely  to  the  nature  of  the  busi- 
ness, and  not  to  the  type  of  the  building.  An 
unsightly  livery  stable  may  be  erected  with 
impunity,  and  any  lawful  business,  other 
than  those  proscribed,  may  be  carried  on 
without  danger  of  Infraction.  It  might  even 
be  permissible  to  put  up  a  stable  and  rent 
stalls  and  storage  for  horses  and  wagons. 
The  covenant  aimed  at  the  assembling  of 
multitudes  of  horses,  and  was  intended  to 
rid  the  neighborhood  of  the  annoyances  of 
noise,  odors,  and  flies  usually  centered  about  a 
livery  stable,  but  the  restriction  Is  only  upon 
the  business  calculated  to  bring  about  that 
result.  Now,  It  may  be  that  garages  are 
more  objectionable  in  a  residential  quarter 
than  livery  stables,  and  so  are  many  other 
enterprises,  as,  for  Instance,  a  planingmlll, 
machinery  or  boilershc^,  streetcar  barn,  or 
railroad  station  (Brldgewater  v.  Ocean  City, 
«2  N.  J.  Eq.  276,  49  AU.  801),  that  are  not  un- 
der the  ban.  Public  garages  are  not  specif- 
ically Interdicted.  The  inclusion  in  the  cove- 
nant of  spedfled  objectionable  trades  ex- 
cludes all  other  forms  of  lawful  business. 
The  livery  or  sales  stable  may  have  been  the 
commercial  predecessor  of  the  public  garage, 
but  the  covenant  against  the  one  is  not  there- 
fore to  be  extended  by  implioatim  to  the 
other.  A  public  garage  is  neither  'within  the 
spirit  nor  the  letter  of  the  covenant  When 
the  covenant  was  formulated,  nearly  40  years 
ago,  such  a  thing  as  a  public  garage  was 
vnbiown;  and  It  would  require  terrific 
stretching  of  the  definition  of  a  livery  or 
fsales  stable  to  embrace  "a  place  for  housing 
automobiles." 

It  Is  not,  however,  required  to  go  to  this 
length  In  disposing  of  this  phase  of  the  bill, 
and  relief  must  be  denied  If  It  appears  that 
(be  complainant's  right  thereto  Is  not  dear. 


That  It  is,  at  least,  blj^dy  questionable 
whether  th«  forbidden  livery  or  sales  stable 
includes  a  public  garage,  cannot  be  doiied. 
Courts  of  equity  do  not  aid  one  man  to  re- 
strict another  in  the  uses  to  which  he  may 
lawfully  put  his  property,  unless  the  right  to 
sudb  aid  is  clear.  Fortesque  v.  Carroll,  76 
N.  J.  Eq.  683,  76  Aa  923,  Ann.  Gas.  19JL2A, 
79.  In  that  case  Mr.  Justice  Garrison,  speak- 
ing for  the  Court  of  Appeals,  said  that: 

"It  is  well  settled  that,  in  cases  where  the 
right  of  a  complainant  to  relief  by  the  enforce- 
ment of  a  restrictive  covenant  is  doubtful,  'to 
doubt  is  to  deny.' " 

The  reasons  for  the  rule^  as  pointed  out  In 
the  opinion,  are — first,  because  restrictions 
of  the  lawful  uses  of  property  are  against 
common  right;  and,  second,  because  restrio- 
tlons,  in  the  framing  of  which  a  subsequent 
purchaser  has  had  no  voice,  ought  to  be  so 
clear  that  by  the  acceptance  of  the  deed  that 
declares  them  he  may  reasonably  be  deem- 
ed to  have  understood  and  acceded  to  them. 
Howland  v.  Andrus,  81  N.  J.  Sq.  176,  86  AtL 
391. 

The  other  grounds  of  complaint  are  that 
the  noises  and  odors  of  a  public  garage  will 
be  a  nuisance ;  that  asphyxiating  fumes  from 
partially  burnt  gasoline  wUl  be  dangerous  to 
life,  and  that  gaacdine  in  large  quantities, 
in  the  supply  tanks  and  in  the  automobiles  to 
be  stored  in  the  garage,  will  be  an  ever-pres- 
ent menace  to  life  and  property.  These  are 
ail  purely  questions  of  fact.  The  tMirden  of 
proof  is  upon  the  complainants,  and  is  all 
the  more  difficult  to  sustain  because  the  dan- 
gers are  merely  apprehended.  The  proofs 
most  establish,  clearly  and  satisfactorily, 
that  the  business  of  a  public  garage  in  tbi 
Immediate  vidnity  of  the  complainants'  prop- 
erty is  of  such  a  diaracter  as  to  necessarily 
produce  the  misdiiet  wlildi  the  court  Is  flail- 
ed upon  to  prevent. 

[2]  The  nuisance  feature,  of  noises  and 
odors,  was  not  pressed  In  the  argument.  The 
danger  to  life  from  asphyxiating  gases  la 
negligible  In  starting  machines  there  some- 
times occurs  a  backfire,  due  to  gross  neglect 
In  cleaning,  or  to  an  excess  of  gas,  in  common 
parlance  called  too  ridi  a  mixture,  whidi 
emits  a  fume,  said  to  be  p<risonous,  causing 
uQihyxlation  if  Inhaled  In  suffldent  quantity. 
That  a  fatality  may  happm  under  favorabls 
drcumstances  is  possible,  bat  it  seldom  oc- 
curs, and  then  only  in  closed  quarters,  where 
the  gas  is  generated  and  discharged.  Auto- 
mobiles do  not,  of  course,  normally  back-fire 
at  starting,  nor  do  all  start  out  of  a  public 
garage  at  the  same  time;  but  suppose  that  in 
the  usual  course  of  dally  trade  the  average 
mishaps.  In  this  respect,  take  place,  is  it  at 
all  likely  that  the  fumes  would  set  up  the 
grave  danger  the  complainants  apprehend? 
Experience  does  not  confirm  It,  nor  is  it  estab- 
lished by  the  proofs.  Bmployes  and  others 
in  and  about  garages  suffer  no  serious  in- 
conveniences from  the  gas,  although  they 
come  directly  in  contact  with  it,  and  far  lesa 
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Is  tbere  possibility  of  liann  to  thosd  In  ad- 
jacent properties.  Noisome  fames  tbat  escape 
from  the  bnUdIng  are  taken  up  by  the  air, 
neutralized,  and  dissipated,  so  that  there  Is 
little  gromid  for  alarm  or  fear  that  they  will 
penetrate  c<mtl£uous  hMnea  In  sncb  volume 
as  to  threaten  health  or  life:  Tbe  distance 
from  the  proposed  garage  to  the  complain- 
ants'  hotels,  20  feet  from  the  one  and '68  feet 
from  the  other,  gives  ample  clearing  space 
and  reasonable  assurance  against  the  danger 
causing  the  anxiety. 

It  remains!  to  be  considered  whether  the 
business  Is  to  be  enjoined  because  of  the  dan- 
ger from  explosions.  A  public  garage  Is  not  a 
nuisance  per  se,  and  the  complainants  do  not 
contend  that  It  Is;  they  rest  their  right  to 
relief  expressly  on  the  ground  that  the  stor- 
ing of  large  quantities  of  gasoline  In  tanks 
and  In  automobiles  In  the  garage,  In  close 
proximity  to  their  botela.  will  subject  them, 
their  pro];>erty,  and  their  guests  to  an  extra- 
ordinary hazard,  to  which  they  ought  not  to 
be  obliged  to  submit.  The  principles  upon 
whl(di  a  court  of  equity  acts  In  such  a  situa- 
tion are  informingly  discussed  by  Vice  Chan- 
cellor Garrison  In  (VHara  v.  Nelson,  71  N.  J. 
Eq.  161,  629,  63  Atl.  836,  and,  were  the  cir- 
cumstances the  same,  I  would  feel  bound, 
authorltatlTely,  by  that  casa  There,  upon  a 
bill  filed  to  enjoin  a  pnldlc  garage,  the  keep- 
er was  restrained  from  filling  automobiles 
Inside  the  garage  and  from  storing  therein 
automobiles  containing  gasoline,  on  the 
ground  of  danger  from  explosions,  In  sur- 
roundings where  the  destruction  of  person 
and  property  would  not  nearly  have  approxi- 
mated the  damage  that  would  msue  from  a 
similar  occurrence  here.  Whether  a  catas- 
trophy  would  Involve  one  or  more  persons  or 
pri^erty  of  small  or  great  value  is,  of  course, 
beside  the  issue.  An  individual  is  as  much 
entitled  to  protection  as  are  communities. 
The  qnestlcm  is  whether,  with  reasonable 
care,  a  public  garage  can  be  conducted  with- 
out danger  of  such  a  calamity.  The  learned 
Vice  Chancellor,  upon  the  facts  before  him, 
rules  that  It  could  not ;  but  the  evolution  In 
the  automobile  field  Impels  me  to  a  dif- 
ferent view.  The  Inflammable  and  explosive 
properties  of  gasoline  and  its  vapors,  as  de- 
scribed and  compared  with  other  explosives 
In  the  case  cited,  Is  borne  out  by  the  evidence 
before  me,  and  need  not  be  dwelt  vpoa  fur- 
ther ;  but  an  entirely  different  state  of  affairs 
exists  to-day  in  the  handling  of  gasoline  as 
a  garage  commodity,  and  in  Its  use  as  motive 
power  of  automobiles,  than  prevailed  In  1906 
when  the  O'Hara  Case  was  decided.  Such 
vast  improvements  have  been  made  In  both 
directions  that  the  dangers  at  that  time  ap- 
prehended have  been  reduced  to  a  minimum 
and  the  causes  for  alarm  practically  removed. 
TThe  methods  tbea  employed  are  archaic  now. 
.Although  only  12  years  ago,  the  automobile 
-was  BtlU  in  the  formative  and  experimental 
104A.-2S 


stages,  and  as  much  an  object  of  cariosity  as 
the  aoraplane  is  to-day.  Then  there  were  but 
13,000  in  this  state ;  now  tbere  are  187,000, 
and  over  7,000,000  In  the  United  States. 
Then,  in  a  day's  trip  of  60  miles,  the  operator 
often  spent  more  time  on  his  back  than  he  did 
at  the  whed;  "chauffeur"  was  a  word  of  un- 
certain pronunciation ;  ksosene  was  used  la 
the  lamps;  the  self-starter,  demouhtable 
rims,  electric  lights,  the  racer  and  the  trudt, 
the  luxurious  limousine  and  the  practical 
Ford,  were  either  not  conceived  or  in  the 
bomlng;  and  with  all  of  these  the  develop- 
ment of  the  motor  me<3ianlBm  has  kept  stride, 
until  It  has  about  reached  the  point  of  per- 
fection. Leakage  of  gasoline  is  the  result  of 
inexcusable  carelessness,  or  the  purest  acci- 
dent. The  accumulation  of  grease  and  dirt  is 
due  to  the  sheerest  neglect.  In  these  d^lw- 
able  drcumstances,  fire  may  occur  from  a 
short  circuit  of  the  electric  appliance;  but  on- 
ly when  the  insulation  is  worn  off.  Gasoline 
contained  In  the  ordinarily  well-constructed 
and  well-kept  automobile  is  comparatively  as 
free  from  danger  of  explosion  as  steam  in  a 
boiler.  The  lurking  danger  In  the  one  Is  ex- 
ternal; In  the  other,  IntemaL  Both  can  be 
guarded  against  by  proper  attention  and  rea- 
sonable care.  To  require  automobile  tanks 
to  be  discharged  before  storing  Is  impractic- 
able and  would  close  down  the  business.  But 
if,  perdiance,  an  automoUle  should  take  fire 
in  a  garage,  fbllowed  by  an  explosion  of  the 
tank,  the  danger  would  be  local,  confined  to 
the  machine  or  the  immediate  surroundings. 

There  is  no  evidence  before  me  throwing 
light  upon  the  force  of  an  explosion  of  a  20- 
gallon  tank,  but  my  Investigation  satisfies  me 
that  it  would  not  be  so  great  as  to  do  harm 
beyond  the  garage  itself ;  and  if  this  be  so^ 
and  I  have  learned  nothing  to  the  contrary, 
the  complainants  are  without  footing.  It  Is 
said  of  gasoline  that  as  an  explosive  the 
danger  is  10  times  greater  than  gunpowder. 
Standard  OU  Co.  v.  Tlemey,  92  Ky.  367,  17 
S.  W.  1026,  14  Ia  R.  A.  677,  36  Am.  St  R«p. 
695.  Yea,  in  the  abstract;  but  not  In  the 
automobile;  We  recline  nnomcemedly  In 
touring  cars  over  a  tank  of  gascdine;  but  it 
would  indeed  be  a  reckless  spirit  who  would 
ride  over  a  can  of  gunpowder,  smc^dng.  In- 
stances of  explosions  of  automobile  tanks 
while  in  garages  are  extremtiy  rare  and  Iso- 
lated. The  infrequent  explosions  generally 
follow  violent  collisions.  Destructive  fires 
from  that  source  are  at  least  as  uncommon 
aa  formerly  were  fires  in  livery  stables,  and 
they  were  not  regarded  as  common-law  nui- 
sances on  that  score.  The  housing  of  from 
76  to  100  machines  in  a  public  garage  would, 
admittedly,  multiply  the  risk ;  but  that  would 
call  for  increased  attention  and  Care,  which 
Is  not  to  be  assumed  would  not  be  forth- 
coming. 

Now,  as  to  the  danger  from  the  supply 
tanks:     The  prevailing  practice  of  former 
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days  of  filling  automobiles  was  by  decanting 
from  open  vessels,  the  danger  from  ■which, 
more  than  anything  else,  Influenced  the  Vice 
Chancellor  to  grant-  the  Injunction  In  the 
O'Hara  Case.  This  method  has  been  aban- 
doned. The  tanks,  sunk  In  the  ecurth,  either 
under  the  pavement  or  Immediately  inside  of 
the  door,  are  charged  direct  from  the  supply 
wagon,  and  automobiles  are  filled  on  the  out- 
side of  the  garage  by  an  automatic  measuring 
pump,  through  a  hose.  There  Is  little  or  no 
escape  of  gas  during  either  operation,  and 
the  chance  of  fire  coming  In  contact  with  the 
supply  tank  Is  remote.  This  standard  meth- 
od, universally  adopted  as  an  economic  as 
well  as  a  safety  measure,  has  long  stood  the 
test  of  reasonable  assurance  against  explo- 
sion, and  Its  capacity  In  that  respect  is  no 
longer  open  to  speculation.  Granting  that 
gasoline,  unconfined,  Is  Inherently  dangerous, 
so  that  the  "greatest  care  Is  but  the  slightest 
assurance  of  safety,"  and  that  Its  explosive 
properties  by  far  exceed  those  of  gunpowder, 
it  is  not  a  permissible  corollary  that  public 
garages  are  In  the  category  of  dangerous 
agencies  to  which  powder  magazines  and 
nitroglycerine  and  T.  N.  T.  plants  belong. 

In  confirmation  of  the  views  I  entertain 
that  a  public  garage  Is  not,  of  and  in  itself, 
a  menace  to  contiguous  life  and  property,  and 
that  whether  it  is  a  nuisance  in  fact  depends 
upon  the  manner  in  which  It  is  kept  and  the 
business  conducted,  I  need  only  point  to  the 
myriad  In  operation  throughout  the  land, 
erected  In  densely  populated  communities,  a- 
mld  and  alongside  hotels  and  hospitals, 
theaters  and  public  buildings,  and  without 
casualty  more  than  usual  in  ordinary  trade 
and  enterprise.  Like  in  other  towns,  they 
are  numerous  in  Ocean  City,  some  In  the 
business  portion  and  others  In  the  residential 
section  of  the  complainants,  surrounded  by 
frame  structures,  private  and  quasi  public, 
and  with  due  care  they  have  been  managed 
for  years  without  hurtful  result  to  the  adja- 
cency. So  free  from  danger  is  the  automobile 
regarded  that  It  is  not  uncommon  practice  to 
build  a  garage  In  the  basement  of  dwellings. 
The  residence  adjoining  the  proposed  garage 
Is  a  sample.  It  may  properly  be  said  of  pub- 
lic garages,  as  new  Institutions  in  our  social 
and  commercial  life,  as  was  once  upon  a  time 
said  concerning  steam  agencies: 

"They  are  absolutely  necessary  to  the  progress 
of  the  community,  and  each  member  must  suf- 
fer the  incidental  damage  and  liability  to  danger 
which  arises  from  their  nonnegligent  use.  They 
are  not  nuisances,  if  properly  maintained  and 
oi)erated." 

There  was  some  evidence  to  support  the 
complaint  that  a  public  garage  would  In- 
crease the  complainants'  fire  Insurance  pre- 
ndimis  and  would  also  depreciate  the  value 
of  their  property.  Mere  diminution  of  the 
value  of  the  pr(q;>erty  of  the  party  complain- 
ing, by  the  nuisance,  without  irreparable 
mischief^  will  not  furnish  any  foundation  for 


equitable  relief.    Zabriskle  v.  Jersey  City  & 
Bergen  Railroad  Co.,  13  N.  J.  Eq.  314 ;  Morris 
&  Essex  Railroad  Co.  v.  Praddoi,  20  N.  J. 
Eq.  530. 
The  bill  will  be  dismissed,  with  costs. 


TRIBUNE  ASS'N  v.  SIMONDS  et  aL 

(No.  44/731.) 
(Court  of  Chancery  of  New  Jersey.    May 

2,  iwa) 

1.  Master    ano    Sebvakt    ^s»59— Tekmina- 
TioN  OF  Employment— Obouwds. 

That  news  association  syndicates  the  writ- 
ings of  one  of  its  editors  independent  of  the  con- 
tract of  employment  does  not  justify  the  editor 
in  resigning  where  be  has  acquiesced  therein. 

2.  Masteb  and  Sebvant    €=>7— Contbact  or 

ElfPLOTMENl^-TEBinNATION. 

A  new  verbal  contract  between  a  news  asso- 
ciation and  one  of  its  editors  for  war  articles  in 
the  ^Sunday  edition  and  for  syndicating  purposes 
held  not  to  supersede  a  previous  contract  for 
editorial  writing;  it  being  independent,  althougli 
of  a  kindred  nature. 

3.  Injunction    <S=»128— Tebmination  op  Em- 
ployment—Evidence. 

In  a  suit  by  a  news  association  to  restrain 
one  of  its  editorial  writers  from  breaching  his 
contract  and  working  for  another,  evidence  held 
to  show  that  defendant  was  not  justified  in  quit- 
ting his  employment. 

4.  iNJtTNCTION     ^=>108    —    PBEBKQUISTTE      TO 

Suit— Bbeach  of  Emplotment  Contbaot. 
Where  an  employs  has  left  his  employment 
without  cause,  his  employer  is  not  required,. be- 
fore suing,  to  enjoin  him  from  working  for 
another,  to  invite  him  to  return,  at  least  in  the 
absence  of  showing  by  the  emj^oyfi  that  re-em- 
ployment would  be  refused. 
&.  Injunction    «=360— Contbact  fob  Sebv- 

ICES. 

Where  an  editorial  writer  on  war  topics  oc- 
cupied a  unique  position  because  of  great  ^it 
ity  and  luiowledge,  a  news  association  with 
which  be  had  a  contract,  and  which  bad  spent 
some  $35,000  in  exploiting  him,  could  obtain 
injunction  to  prevent  his  breaking  his  contract 
by  writing  for  others. 

6.  Injunction    ®=>23  —  Oboundb  —  Bai- 
ANciNO  or  Inconveniences. 

An  injunction  to  restrain  an  employ^  from 
leaving  his  employment  and  working  for  anoth- 
er will  not  be  refused  because  of  the  balancing 
of  the  inconveniences;  such  doctrine  applying 
only  to  motions  pendente  lite. 

7.  Injunction    <S=324  —  Gboundb  —  Publio 

POUCT. 

An  injunction  to  restrain  an  employ^  of  a 
news  association  from  breadiing  his  contract 
and  writing  editorials  for  another  association 
will  not  be  denied  because  his  articles  inculcat- 
ing patriotism  will  not  be  disseminated  through- 
out the  country;  complainant's  circulation  be- 
ing equally  large. 

Salt  by  the  Tribune  AssodatliMi  against 
Frank  H.  Simonds  and  the  New  Tork  Her- 
ald Company  for  an  injunction  to  restrain 
breach  of  contract  Injunctloa  granted  as 
to  defendant  Simonds,  and  denied  as  to  de- 
fendant New  Tork  Herald. 

Theodore  Strang,  of  New  Brunswick,  and 
Sackett,  Chapman  &  Stevens,  of  New  Tork 
City,  for  complainant.  Andrew  Foulds,  Jr., 
of  Passaic,  and  Lemuel  Qulgg,  of  New  X<xk 
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city,  for  defendant  Slmonds.  Andrew 
EV)uldB,  Jr.,  of  Passaic,  and  R.  W.  Candler, 
of  New  Tork  City,  for  defendant  New  Xork 
Herald. 

BACKES,  V.  O.  I  have  very  little  trouble 
in  reaching  a  conclusion  as  to  the  court's 
duty  upon  this  appllcatlotn  to  restrain  the  de- 
fendants. The  facts  are  not  in  dispute,  and 
the  principles  of  law  appUcahle  are  not  ob- 
scure. The  motion  is  before  me  on  bill  and 
affidavits  and  proofs  taken  in  open  court,  and 
presents  this  situation: 

The  defendant  frank  H.  Slmonds  entered 
into  a  written  contract  with  the  complainant, 
the  Tribune  Association,  in  January,  1915,  to 
serve  It  for  a  period  of  four  years  as  an  edi- 
torial writer,  and  as  such  to  have  charge  of 
the  editorial  page  of  the  New  York  Tribune, 
and  authority  over  the  hours  of  labor  and 
terms  of  employment  of  other  editorial  writ- 
txs,  BObJect  only  to  the  direction  of  the  editor 
in  <dtief  and  the  assistant  editor  of  the  pa 
per.  As  a  part  of  his  undertaking,  Mr.  SI 
monds  covenanted  that  he  "will  not  write  for 
or  contribute  to  any  other  publication  or  pe- 
riodical during  the  term  of  this  agreement, 
except  that  he  shall  have  the  right  to  con- 
tribute to  monthly  magazines  or  to  weekly 
magazines,  which  are  not  to  be  published  in 
connection  with  or  as  part  of  any  newspa- 
per." This  covenant  Is  sought  to  be  enforced, 
or  rather  the  effort  is  to  restrain  its  breach. 

After  Mr.  Slmonds  entered  up<m  his  em- 
ployment. In  August  following,  he  made  an 
additional  agreement  with  the  complainant 
to  write  war  articles  for  the  Sunday  edition 
of  the  Tribune,  which  were  to  be  syndicated, 
and  for  this  he  was  to  receive,  as  he  says, 
$60  a  week  and  a  half  of  the  profits  of  the 
syndication.  Later  the  agreement  was  mod- 
ified as  to  the  compensation,  whereby  he  was 
to  receive  $85  per  article.  He  remained  in 
the  employ  of  the  Tribune  nntU  January, 
15,  1018,  when  he  severed  his  connection  as 
editorial  writer,  by  a  formal  letter  of  res- 
ignation. In  Feta-uary  he  bargained  with 
the  McClure  Syndicate  to  write  war  articles 
for  a  year,  at  the  rate  of  $500  a  week  and  a 
share  of  the  profits  of  syndicating  the  arti- 
cles when  the  profits  reached  the  sum  of  $13,- 
000.  The  McClure  Syndicate  has  been  syn- 
dicating Mr.  Slmonds'  articles  since  Feb- 
ruary, gradually  Increasing  its  subscribers, 
until  they  now  number  73  newsiwpers,  dis- 
tributed throughout  the  United  States,  of 
which  the  defendant  The  New  York  Herald 
is  <Hie.  Mr.  Slmonds  is  manifestly  violating 
his  covenant,  unless  it  is  made  to  appear  that 
his  contract  of  employment  is  at  an  end,  by  a 
mutual  rescission,  which,  of  course,  is  not  pre- 
tended, or  that  he  is  absolved  from  a  further 
performance  because  of  such  violation  of  the 
contract  by  the  Tribune  Association,  as 
evinced  an  intention  not  to  be  further,  bound 
by  Its  terms,  or,  because  of  such  misconduct 
of  the  association,  inimical  to  the  relation  of 
master  and  servant,  as  to  make  further  per- 


formance on  the  part  of  Mr.  Slmonds  reason- 
ably impossible.  That  there  were  such  viola- 
tions and  misconduct  and  that  Mr.  Slmonds 
was  Justified  in  not  continuing  under  the  cir- 
cumstances is  the  substantial  defense  put  for- 
ward and  upon  which  I  think  the  case  must 
turn. 

Before  disposing  of  this  question,  I  want  to 
first  make  mention  of  two  preliminary  mat- 
ters: One  suggested,  rather  than  urged,  as 
a  violation  of  the  contract  on  the  part  of  the 
complainant;  the  other,  which  has  been 
pressed  with  considerable  fbrce,  that  the  con- 
tract of  employment  is  no  longer  in  existence, 
having  been  superseded  by  a  later  one  which 
has  come  to  an  end  according  to  its  terms. 

[1]  The  first  is  that  shortly  after  Mr.  Sl- 
monds contracted  with  the  Tribune,  in  April, 
1915,  the  Tribune  Association  began  syndicat- 
ing his  editorial  writings,  and  continued  to 
do  so  throughout  the  term  of  his  service. 
While  this  may  not  have  been  a  part  of  the 
aniuigement.  It  does  appear  that  he  at  all 
times  acquiesced,  and  I  fall  to  see  how  it  can 
now  be  seized  upon  as  having  violated  his 
rights ;  and  I  may  add  that  it  is  not  assigned 
by  him,  nor  by  his  counsel,  as  having  prompt- 
ed him  to  quit  his  contract  in  January  of  this 
year.    It  had  nothing  at  all  tp  do  with  it 

[2]  The  other  relates  to  the  verbal  contract 
of  1915,  for  contributions  of  war  articles  to 
the  Sunday  edition  of  the  paper  and  tor 
syndicating  purposes.  It  la  claimed  that  this 
was  a  new  and  superseding  contract.  It  was 
a  new  contract,  but  as  such  it  was  distinct 
and  independent  of  the  existing  one  and  In 
no  respect  took  its  place.  The  written  con- 
tract Involved  the  services'  of  Mr.  Slmonds 
as  an  associate  editor  of  the  Tribune,  while 
the  verbal  bargain  was  for  another,  though 
kindred,  service,  for  which  he  was  paid  ad- 
ditional compensation.  The  written  agree- 
ment was  for  a  fixed  term,  while  the  oral 
agreement  was  Indeterminate,  bdng  termina- 
ble on  a  two  weeks'  notice,  and  In  fact  it 
survived  Mr.  Slmonds'  resignation.  He  at 
no  time  treated  it  as  altering  or  taking  the 
place  of  the  editorship  contract,  for,  even 
after  he  resigned  as  editor,  he  continued  to 
furnish  copy  for  the  Sunday  syndicate  arti- 
cles, and  he  stopped  writing  them  only  after 
giving  the  stipulated  notice:  Now,  the  per- 
formance of  the  two  contracts  is  entirely  an- 
other matter.  The  subject  of  the  two,  it  Is 
true,  was  of  the  same  general  character — 
Mr.  Slmonds'  observations  on  current  war 
conditions — and  the  work  on  the  Sunday 
syndicate  contract,  it  was  agreed,  was  to  be 
permitted  to  take  as  much  of  Mr.  Slmonds' 
time  from  his  editorial  duties  as  was  neces- 
sary; in  other  words,  it  was  to  be  done  in 
connection  with  It  as  an  adjunct  to  it  but 
this  it  cannot  be  said  affected  the  two  con- 
tracts as  Independent  undertakings.  Now,  to 
return  to  the  argument:  The  Insistence  la 
that,  the  written  contract  having  been  super- 
seded by  the  verbal  contract,  and  that  Inas- 
much as  the  latter  provided  for  a  termlna- 
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tlon  upon  two  weeks'  notice,  which  has  been 
given,  Mr.  Slmonds  is  free.  But,  as  the  ar- 
gnment  la  built  upon  a  faulty  premise^  It 
must  fall  of  its  own  weight. 

I  wUl  then  take  op  the  causes  that  led  to 
the  break.    Mr.  Simonds  was  with  the  Trib- 
une for  thf ee  years,  and  as  we  read  his  com- 
plaint, there  were  two  specific  matters,  and 
two  only,  that  caused  him  to  abandon  his 
employer,  and  upon  which  he  rests  bis  re- 
fusal  to  further  live   up   to  his   contract. 
Without  particularizing  in  his  answering  af- 
fidavit, he  speaks  of  disagreements  from  time 
to  time,  but  he  specifically  adverts  to  bat 
two  matters.    One  was  a  dUTerence  of  views 
as  to  the  treatment,  editorially,  of  last  win- 
ter's coal  situation,  in  connection  with  the 
shutting  down  of  breweries  and  moving  pic- 
ture houises;    and  the  other  was  over  the 
preferential  placement  of  an  editorial  upon 
the  Colgate  soap  litigation  to  that  of  an  edi- 
torial tribute  to  the  late  Ck>ngres8man  Gard- 
ner.   These  two  brought  on  the  acute  situa- 
tion that  led  to  Mr.  Simonds*  resignation,  so 
far  as  his  affidavit  discloses  details.    But  we 
are  supplied  with  particulars  of  other  in- 
stances, which  X)erhap8  Mr.  Slmonds  had  In 
mind  aa  having  caused  friction,  by  the  testi- 
mony of  Mr.  Rogers,  the  vice  president  of 
the  association,   and  >  one .  of  its  managers. 
Mr.  Rogers  speaks  of  an  occasion  early  in 
the  war  when  Mr.  Slmonds  thought  it  wise 
policy  that  the  Tribune  advocate  an  embargo 
upon  shipments  to  the  Allies.    There  was 
some  discussion  and  disagreement  of  views, 
but  the  matter  was  settled  amicably.    There 
were  other  differences.    Mr.  Slmonds  ques- 
tioned the  advisability  of  publishing  reiMrts 
concerning  the  conduct  of  our  soldiers  abroad, 
and  criticized  the  publication  of  a  Milan  dis- 
patch relating  to  war  conditions,  which  may 
have  been  unfounded  in  fact,  and  there  may 
have  been  some  more,  but  they  were  all  of 
matters  upon  which  honest  minds  differed 
and  which  reasonable  men  adjust.     In  the 
course  of  the  argument  counsel  said  that  Mr. 
Slmonds  was  constantly  irritated;   that  Mr. 
Garret,  one  of  the  associate  editors,  constant- 
ly, so  to  speak,  stuck  pins  into  Mr.  Slmonds ; 
but  it  seems  to  me  that  another  metaphor 
would  have  been  more  appropriate,  that  Mr. 
Slmonds  was  the  magnet  that  drew  the  pins 
towards  him.    There  is  not  a  scintilla  of  evi- 
dence in  the  case  that  warranted  the  state- 
ment; on  the  contrary,  the  truth  is  that  the 
entire  managerial  and  editorial  staff,  includ- 
ing Mr.  Ogden  Reid,  the  editor  in  chief,  and, 
as  I  understand,  proprietor,  or  a  member  of 
the  family  that  owns  the  paper,  treated  him 
with  the  utmost  courtesy  and  conslderatlMi. 
They  deferred  to  him,  they  humored  him, 
and,  as  aptly  said  by  counsel,  they  "nursed 
falm."    There  is  nothing  in  the  afildavlts  dis- 
closing  that  his  Judgment  did   not  prevail 
whenever  he  asserted  himself,  subject  to  the 
direction  of  the  editor  in  chief  and  the  assist- 
ant editor.    There  were,  of  course,  dlsagree- 
me&ta  between  Mr.  SlmtHids.and  some  <tf  the 


other  members  of  the  large  staff  of  this  in- 
fluential newspaper,  but  they  all  arose  from 
an  honest  expression  of  views,  which,  it 
would  seem,  Mr.  Slmonds  could  not  always 
tolerate  without  irritation.  Mr.  Slmonds  ia 
highly  temperamental,  an  attribute  of  genius, 
and  much,  if  not  all,  of  the  tronble  arose 
from  his  temperamental  indulgences.  Bat 
this  oondition  furnishes  no  valid  excuse  for 
his  rash  act,  for,  when  the  Tribune  engaged 
him,  it  faired  him  for  his  editorial  qualities 
minus  his  temperamental  tendencies,  whldi 
he  should  have  repressed.  However,  the 
staff,  generally  appreciated  his  ability  as  a 
war  observer  and  writer,  and  from  time  to 
time  smoothed  matters  over,  so  that  it  may 
be  said  that  past  differences  had  very  slight, 
or  no,  bearing  upon  the  causes  that  provoked 
him  to  quit  This  brings  us  to  what  I  have 
called  the  acute- stage. 

It  seems  an  editorial  had  been  prepared 
in  which  the  coal  situation  was  discussed  in 
connection  with  the  closing  of  breweries  and 
moving  picture  houses.  This  was  submitted 
to  Mr.  Slmonds,  who  suggested  that  the  sub- 
jects should  not  be  combined,  and  that' the 
ImjMrtance  of  the  coal  situation  demanded 
a  separate  discussion,  and  that  it  should  not 
be  subordinate  to  the  less  important  subject 
of  closing  breweries  and  moving  picture 
houses,  and  he  asked  Mr.  Garret  to  write 
another  in  its  place.  There  was  no  attempt 
made  whatever  to  control  Mr.  Slmonds'  Judg- 
ment. It  was  deferred  to,  and  the  article 
was  not  published.  The  next  dby  Mr.  Rog- 
ers and  Mr.  Garret  stepped  into  Mr.  Slm- 
onds' room  to  farther  discuss  the  matter 
with  him.  Mr.  Slmonds  requested  Mr.  Gar- 
ret to  leave,  and  reproached  Mr.  Rogers  for 
treating  him  as  a  servant  and  humiliating 
him  in  the  presoice  of  Mr.  Garret,  and  an- 
nounced that  he  was  through  and  that  be 
was  going  to  quit  His  grievance  was  pure- 
ly fancied,  and  his  resolution  was  unjust. 
Mr.  Rogers  considerately  asked  him  to  re- 
serve final  action  until  they  could  talk  it 
over  later,  which  he  promised  to  do.  Then 
quickly  followed  the  second  incident,  which 
Mr.  Simonds  now  says  determined  him  in 
leaving.  During  the  day  an  editcHrial  had 
been  written  commeatlng  <«  the  Colgate  soap 
litigation,  which  was  to  be  the  leader  in  the 
next  day's  issue.  In  the  course  of  the  after- 
noon word  came  of  the  death  of  Congress- 
man Gardner,  and  one  was  written  paying 
him  tribute,  which  Mr,  Slmmds  directed 
should  be  the  leading  editorial.  In  the 
next  morning's  Issue  the  Colgate  editorial 
had  first  place.  The  written  resignation 
immediately  followed.  Now,  it  Is  clearly 
proved  that  there  was  no  Intention  upon  the 
part  of  any  one  to  dhsobey  Mr.  Slmonds'  di- 
rections. In  fact,  the  effort  was  to  comply 
with  his  orders.  The  transposition  of  the 
editorials  was  clearly  due  to  a  misunder- 
standing of  orders,  but  Mr.  Slmonds  did  not 
stop  to  inquire,  and  without  more  he  sent  in 
his  resignation.    N»  sensible  man  would  say 
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that  these  trivial  drcnmstances,  as  they 
have  been  disclosed  by  the  affidavits,  Justi- 
fied Mr.  Slmonds  In  severing  his  connection. 
He  was  oversensitive,  and  he  possibly  "fan- 
cied that  he  was  being  overridden  by  some 
one  else,  bnt  a  sensible  man  would  have  In- 
quired and  Investigated  and  put  the  Waine 
where  It  belonged;  he  would  not  have 
thought  himself  Injured  to  the  point  of  re- 
signing. Had  he  Inquired,  he  would  readUy 
have  discovered  that  the  transposition  of  the 
editorials  was  the  result  of  a  misunderstand- 
ing, and  not  of  disobedience  of  his  orders. 

[3]  I  And  that  the  rupture  was  not 
brought  about  by  the  employer,  and  that  the 
servant  was  not  Justified  In  quitting  his 
service. 

Now,  as  to  the  remedy:  Counsel  has  ad- 
vanced several  reasons  why  this  court  should 
not  Interfere. 

[4]  The  first  Is  that  the  complainant  has 
not  offered  to  reinstate  Mr.  Slmonds,  and 
that  without  this,  and  to  restrain  him  In  the 
language  of  the  covenant,  would  be  against 
public  policy.  To  be  more  precise,  to  re- 
strain him  would  be  to  deprive  him  of  mak- 
ing a  living  and  the  public  at  large  of  the 
benefits  and  advantages  of  his  talents,  to  the 
Injury  of  the  publla  It  may  be  that  this 
rule  of  public  policy  would  prevail  If  It  af- 
firmatively appeared  that  the  Tribune  re- 
fused to  restore  Mr,  Slmonds  to  his  position. 
I  doubt  very  much  that  equity  would  extend 
its  aid  tf  In  doing  so  the  result  would  be  that 
Mr.  Slmonds  would  be  prevented  from  fol- 
lowing his  vocation,  and  I  say  here  that,  if 
an  injunction  goes  against  him,  and  be  of- 
fers In  good  faith  to  return,  and  the  Tribune 
decUnes  to  receive  him,  the  Injunction  will 
be  forthwith  dissolved.  But  I  know  of  no 
rule  of  law  that  called  upon  the  complainant 
to  invite  Mr.  Slmonds  to  return  to  his  labors 
before  seeking  the  aid  of  the  court  to  re- 
strain him  from  breaching  his  contract,  nor 
of  any' rule  of  pleading  that  requires  an  as- 
sertion of  such  an  offer  before  equity  will 
intervene.  The  maxim  that  "He  who  seeks 
equity  must  do  equity"  is  not  applicable  as 
a  matter  of  pleading.  In  circumstances  like 
the  present,  where  the  servant  I^  his  em- 
ployment without  cause,  it  is  bis  duty  to  re- 
turn without  Invitation,  and  the  presumption 
is  that  upon  an  application  of  this  kind  the 
complainant  intends  to  fulfill  its  part  of  the 
contract.  However  this  may  be,  when  the 
point  was  raised  In  the  course  of  the  argu- 
ment, leave  was  given  to  amend  the  bill  by 
Inserting  a  formal  InvltatloD  to  Mr.  Slmonds 
to  return  to  his  employment,  and  thereupon, 
when  asked  of  counsel  whether  he  would 
avail  himself  of  it,  there  came  an  equivocal 
answer.    So  that  point  is  out  of  the  case. 

[S]  A  second  reason  argued  for  withhold- 
ing relief  is  that  the  complainant  has  suffeiv 
ed  no  irreparable  Injury.  When  the  Tribune 
engaged  Mr.  Slmonds  In  1916,  he  had  already 
an  enviable  r^utation  as  an  editorial  writer, 


and  especially  upon  topics  eonceming  the 
present  world  war.  To  more  intimately  fa- 
miliarize himself  with  conditions  and  to  en- 
able him  to  write  with  a  keener  knowledge  of 
affairs,  the  Tribune  sent  Um  to  the  seat  of 
war,  at  an  expense  of  |6,000,  and  in  all  has 
si>ent  some  $3S,000  in  exploiting  him,  so  that 
to-day  he  occupies  a  unique  position  among 
war  observers,  and  is  one  of  the  foremost 
and  interesting  writers  upon  that  subject. 
His  gi«at  capacity  lies  In  his  simplicity  of 
description.  He  paints  his  word  pictures  so 
plainly  that  the  ordinary  reader  may  visual- 
ize the  movements  of  the  armies,  and  the 
entire  local  situation,  and  his  broad  and  in- 
timate knowled^  of  the  subject  insures  con- 
fidence. In  these  respects  his  position  among 
writers  Is  unique.  It  seems  to  me  it  cannot 
be  denied  that  by  the  loss  of  his  talents, 
which  were  developed  by  the  Tribune,  and 
by  the  loss  to  It  of  his  reputation,  which  that 
paper  advanced  at  great  outlay  of  m<Hjey, 
serious  damage -has  tesuUed.  The  Tribune 
has  retained  another  famous  war  observer 
of  international  reputation,  a  Mr.  Beloc,  to 
fill  the  position  Mr.  Slmonds  occupied,  bnt 
this  is  no  answer  to  the  charge  that  it  has 
suffered  trr^arable  injury  by  die  loss  of  Mr. 
Simonds*  services.  -  Nor  is  the  demonstration- 
that  the  Tribune's  circulation  did  not  de- 
crease,-nor  the  Herald's  circulation  Increase, 
after  he  changed  his  operations  from  the  one 
to  the  other,  proof  that  the  complainant  has 
not  suffered  loss.  That  is  not  at  all  a  fair 
test  The  test  is:  How  much  greater  would 
the  Tribune's  Income  have  been  had  Mr.  Sl- 
monds remained  with  it?  Upon  the.  conclu- 
sion that  I  have  reached  that  Mr.  Slmonds 
breached  his  covenant,  the  complainant  could 
undoubtedly  recover  a  Judgment  at  law  for 
a  money  damage,  but  what  would  that  money 
damage  be?  How  could  It  be  established? 
How  could  it  be  ascertained,  vrtth  any  fair 
degree  of  certainty?  For  such  an  injury  the 
legal  machinery  furnishes  no  adequate  means 
of  measuring  the  damage,  and  in  such  an 
event  equity  steps  in  to  prevent  the  damage 
from  becoming  Irreparable.  This  case  pre- 
sents a  situation  entirely  different  from  the 
ordinary  breach  of  a  contract,  where  the  in- 
jured party  may  go  Into  the  open  market  and 
supply  his  wants,  and  where  the  difference  In 
cost  measures  the  damage.  Here  the  services 
engaged  were  of  a  peculiar  character,  and 
for  the  loss  of  which  the  damages  are  un- 
nieasurable  at  law,  and  hence  the  preventive 
remedy. 

[J]  I  am  asked  further  not  to  grant  an  in- 
junction, because  of  what  is  called  the  bal- 
ancing of  the  inconveniences  on  a  motion 
pendente  lite.  I  may  say  it  is  only  upon  a 
motion  of  this  kind  that  that  doctrine  is  ap- 
plied. Upon  final  hearing  equity  courts  en- 
join according  to  the  right  of  the  parties  re- 
gardless of  the  inconveniences.  Now,  as  we 
have  seen,  the  Tribune  is  entitled  under  its 
contract  to  the  services  of  Mr.  Slmonds  and 
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the  profits  It  would  have  enjoyed  bad  he  re- 
mained in  its  service.  In  the  protection  of 
these  rights  the  Tribune  is  entitled  to  the  aid 
of  this  court  in  so  far  as  this  court  can  af- 
ford protecticn.  It,  of  course,  cannot  compel 
Mr.  Simonds  to  labor  for  his  employer,  bat 
it  can  restrain  him  from  giving  the  benefit 
and  advantage  of  his  services,  and  the  re- 
sulting profits,  to  another.  Then,  tf  the 
equities  are  with  the  complainant,  why 
should  this  protection  be  withheld  to  the  ad- 
vantage of  the  transgressors?  Because  to  en- 
Join  Mr.  Simonds  would  deinrive  him  of 
greater  Income  than  he  received  from  the 
Tribune,  or  because  to  do  so  would  prevent 
the  McClure  Syndicate  from  reaping  large 
profits  from  the  labors  of  Mr.'  Simonds,  which 
otherwise  would  belong  to  the  Tribune?  Cer- 
tainly not.  Mr.  Simonds'  circumstance  Is 
due  to  his  Ul-advlsed  course,  and  the  McClure 
Syndicate  is  not  an  innocent  victim  of  the 
situation  in  which  it  now  finds  itself.  It  Is 
true  that  since  February,  when  Mr.  Simonds 
agreed  to  write  for  the  Syndicate,  it  has 
gradually  Increased  its  circulation,  until  its 
Income  now  is  at  the  rate  of  $50,000  a  year, 
but  this  apparently  affluent  condition  was  at- 
tained at  the  expense  of  the  Tribune,  and 
doubtless  with  full  knowledge  of  the  rights 
of  the  complainant;  for  it  appears  in  tlie 
contract  entered  into  between  Mr.  Simonds 
and  the  Syndicate  it  was  stipulated: 

"It  is  mutually  agreed  that  in  the  event  that 
any  court  of  competent  jurisdiction  shall  at 
any  time  during  the  period  of  the  contract  here- 
in lawfully  restrain  the  writer  from  writing,  or 
the  Syndicate  from  publishing  the  writings  that 
are  the. subject  of  this  contract,  then  and  in 
tiiat  event,  and  daring  the  period  ol  the  hiwful 
obedience  of  either  or  both  parties  hereto  to 
the  said  court's  lawful  orders,  no  action  shall 
lie  by  either  of  the  parties  hereto  against  the 
other,  and  no  claim  of  duty  or  damage  be  made 
by  eithw  party  against  the  other  by  reaaoa  of 
either  due  and  lawful  observance  of  the  said 
court's  orders." 

By  that  stipulation  it  would  seem  tliat  Mr. 
Simonds  and  the  McClure  Syndicate  knew  or 
suspected  the  insecure  footing  of  Mr.  Sim- 
onds and  ccmtemplated  or  anticipated  the 
present  litigation.  Now,  as  I  have  said,  the 
only  loss  that  Mr.  Simonds  can  sustain  is 
the  increased  ^compensation,  and  that  of  the 
McOlure  Syndicate  its  profits,  and  all  deriv- 
ed through  Mr.  Simonds'  Illegal  conduct  and 
at  the  expense  of  the  complainant.  It  does 
not  appear  that  the  Syndicate  bound  Itself 
to  furnish  to  its  subscribers,  for  any  fixed 
time,  Mr.  Simonds'  articles,  and  that  an  In- 
junction would  entail  further  damage  for 
breach  of  such  contracts.  But,  even  if  this 
were  so,  I  do  not  see  how  the  injury  to  Mr. 
Simonds  and  the  Syndicate,  which  they 
brought  upon  themselves,  could  equitably 
countervail  the  damages  sustained  by  the 
complainant,  or  which  will  result  to  It,  If  re- 
lief be  denied.  In  fact,  I  cannot  see  how  the 
interest  of  the  Syndicate  can  at  all  be,  or 


should  be,  considered  upon  this  motion.  At 
any  rat^  the  inconveniences  do  not  counter* 
balance  those  of  the  complainant,  and  a  re- 
straint cannot  be  denied  on  this  score. 

[7]  Lastly,  the  court  is  called  upon  to  ex- 
ercise its  discretion  in  the  Interest  of  patriot- 
ism, because,  as  counsel  said: 

"The  loss  to  the  world  of  Mr.  Simonds'  arti- 
cles would  be  equal  to  that  of  the  Huns  entering 
Paris." 

This  is  rather  extravagant,  but  I  acc^t  It 
as  an  expression  of  counsel's  appraisement 
of  Mr.  Simonds'  ability.  If  there  were  no 
other  means  of  disseminating  the  views  of 
Mr.  Simonds  among  the  people  of  the  United 
States  concerning  the  present  war  situation 
than  the  McClure  Syndicate,  and  a  restraint 
upon  its  distribution  would  affect  the  interest 
of  the  American  propaganda,  there  would  be 
much  force  in  the  argument  If  the  McClnre 
Syndicate  were  the  only  one  in  this  country 
that  could  reach  the  5,000,000  to  15,000,000 
readers,  as  counsel  states  it  does,  the  court 
would  long  hesitate  before  acting;  for  the 
court  fully  recognizes  its  duty  and  the  obliga- 
tion of  the  individual,  in  a  crisis  like  the 
present,  to  submit  to  the  public  good ;  but  the 
medium  of  the  New  York  Tribune  is  just  as 
efficient  in  disseminating  such  news.  It  had 
subscribers  to  its  syndicated  articles  to  the 
number  of  200,  and  it  stands  ready  to  distrib- 
ute as  broadcast  as  any  other  syndicate  the 
contributions  of  Mr.  Simonds  to  the  welfare 
of  the  pe(^le,  and  to  aid  the  United  States 
in  the  winning  of  the  war. 

If  I  should  draiy  an  injunction,  the  me- 
dium of  dissemination  would  be  the  McClure 
Syndicate;  if  I  grant  It,  I  simply  change  the 
medium;  and  if  the  world  loses  the  talents 
of  Mr.  Simonds  and  his  genius  and  his  ef- 
forts, the  sin  of  omission  will  be  upon  his 
shoulders,  and  not  upon  those  of  the  ccnn- 
plainant. 

I  wlU  grant  an  injunction  In  the  language 
of  the  covenant,  "that  the  said  Frank  H. 
Simonds  be  and  he  is  hereby  restrained  from 
writing  for  or  contributing  to  any  other  pub- 
lication other  than  the  New  Tork  Tribune," 
etc. 

The  motion  to  restrain  the  New  York 
Herald  will  be  denied. 


(n  Conn.  687) 

O'NEIL  et  aL  V.  MANUFACTUBKBS'  NAT. 
BANK. 

(Supreme  Court  of  Errors  of  Connecticut.    Jolj 
28,  1»18.) 

1.  Banks  and  Barkinq  «=s188— DiscoTnnso 
Notes— Payment— Forged  Rjcnswai.  Notes. 
Where  bank  discounted  note  for  payee,  and 
upon  eadi  partial  payment  by  payee  upon  the 
indebtedness  a  forced  renewal  note  for  balance 
was  given  bank,  ue  forged  notes,  being  mete 
pieces  of  paper,  in  no  wise  affected  liability  of 
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original  maker  as  evidenced  by  original  note, 
which  liability  contlnned  until  indebtednen  so 
evidenced  was  paid  or  discharged. 

2.  Banks  and  Bankino  «=»183— DiBooxmrBD 
NOTB — Ltabtlitt  of  Makes  to  Holder. 

Where  note  was  discounted  by  bank  for 
payee,  tl>e  maker  became  primarily  liable  to  the 
bank. 

3.  Appeal  and  Bbbob  «s>1071(6)— Bevibw— 
Habmlkbs  £hbor— Coitbt's  Mabkinq  ot  Pab- 
AORAPBB  IN  Finding. 

Court's  inadvertence  in  marking  a  paragraph 
of  defendant's  draft  finding  as  "Not  proven"  did 
not  affect  the  substantial  merits  of.  the  case,  nl- 
thongh  in  irreconcilable  conflict  with  counter 
finding  and  finding  as  made  marked  "Proven," 
where  the  paragraph  involved  the  existence  of 
an  indebtedness  over  wliich  there  was  no  con- 
flict 

4.  Bills  and  Notes  «=>434— Payment  undeb 
Mistake— FoBOED  Renewal  Note. 

Where  note  is  discounted  by  l>ank  for  i>ayee, 
who  makes  partial  payments  to  bank  upon  the 
indebtedness,  and  upon  each  payment  gives  bank 
a  forged  renewal  note  for  balance,  the  maker, 
after  paying  balance  due,  as  evidenced  by  a  forg- 
ed renewal  note,  cannot  recover  from  bank  the 
amount  paid,  upon  discovering  renewal  note  was 
forged;  the  maker  being  liable  to  bank  on  origi- 
nal note  for  such  amount. 

5.  Appeal  and  Ebbob  <8=>230— Waiteb— De- 
lAT  IN  Objeotino. 

Where  defendant  failed  to  present  in  its  re- 

Saest  for  a  finding  any  question  of  law  which  it 
esired  to  have  reviewed,  plaintiff,  by  failing  to 
refer  to  omission  when  court  made  its  findings, 
and  permitting  case  to  reach  the  argument  upon 
appeal  without  objecting  thereto,  waived  the 
0Djecti<». 

Prentice,  O.  J.,  and  Beach,  J.,  dissenting. 

Appeal  from  District  Court  of  Waterbury; 
Walter  D.  Makepeace,  Judge. 

Action  by  William  O'Neil  and  anotb» 
against  tbe  Manufacturers'  National  Bank. 
Judgment  for  plalntUCs,  and  defendant  ap- 
peals. Cause  lemanded,  witb  directions  to 
enter  Judgment  for  defendant 

James  J.  O'Keefe  discounted  at  defend- 
ant banic  a  note  for  $400,  dated  June  14, 
1906,  and  payable  two  months  after  date, 
made  by  William  O'Neil  to  him  as  payee,  and 
Indorsed -by  blm  and  Dan  O'Neil.  Partial 
payments  were  made  by  O'Keefe  upon  tbla 
Indebtedness,  and  with  each  payment  tlie 
bank  took  from  O'Keefe  a  note  for  the 
amount  of  the  unpaid  balance  upon  the  pre- 
ceding note,  which  In  each  case  purported 
to  be  made  by  William  O'Neil  and  Indorsed 
by  said  Dan  O'Neil  and  himself.  On  Peb- 
ruary  28,  1907,  this  Indebtedness  had  been 
reduced  to  $1B0,  and  a  note  for  this  sum 
purported  to  be  made  by  William  O'Neil  to 
James  O'Keefe  as  payee,  and.  Indorsed  by 
said  O'Keefe  and  Dan  O'Neil,  discounted  by 
the  defendant  bank.  The  bank  received  each 
of  said  notes  from  O'Keefe  as  payments  for 
tbe  preceding  note  without  presentment  or 
notification  to  William  O'Neil  or  D^n  O'Neil, 
and  either  canceled  or  surrendered  to 
O'Keefe  each  said  preceding  note.  The 
names  of  said  William  O'Neil  and  Dan 
O'N^  mi  each  of  these  notes  except  the  orig- 


inal note  of  $400,  were  a  forgery  and  each  of 
these  notes,  exc^t  the  original  note  of  $400, 
was  executed  by  O'Keefe  without  the  knowl- 
edge of  either  William  or  Dan  O'Neil.  On 
April  30,  1917,  WUllam  O'NeU  rec^ved  no- 
tice that  the  note  for  $150  was  due,  and  he 
paid  the  same  to  the  defendant  bank.  The 
signature  of  William  O'Neil  upon  said  note 
bears  no  resemblance  to  his  real  signature. 
The  defendant  bank  negligently  accepted 
each  of  the  notes  with  forged  names  there- 
on in  partial  satisfaction  of  the  preceding 
note.  On  the  same  day  he  paid  this  note 
WUllam  O'Neil  discovered  that  his  name  on 
this  note  was  forged,  and  demanded  from 
defendant  repayment,  but  tliis  defendant  re- 
fused. 

Edward  P.  Cole,  of  Waterbury,  for  appel- 
lant. Andrew  D.  Dawson,  of  Waterbury, 
for  appellees. 

WHBELKB,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  bank  was  a  bold- 
er of  tbe  original  note  In  due  course.  From 
time  to  time  a  payment  was  made  the  bank 
upon  its  Indebtedness,  and  a  new  note  given 
the  bank  for  what  then  remained  due  upon 
the  original  debt.  The  notes  given  subse- 
quent to  tbe  original  notes  were  forgeries 
as  to  the  names  of  the  maker,  William 
O'Neil,  and  the  Indorser,  Dan  O'Neil.  These 
forged  notes  cannot  be  held  to  have  ever 
paid  In  fuU  or  in  part  the  original  indebted- 
ness. They  were  mere  pieces  of  paper,  in  no 
wise  afFecting  the  liability  of  the  original 
maker  to  the  bank.  His  liability  to  the 
bank  was  evidenced  by  the  original  note,  and 
until  the  Indebtedness  so  evidenced  was  paid 
or  discharged  It  continued. 

[2]  As  we  read  the  finding.  It  is  that  $160 
of  this  original  Indebtedness  was  represent- 
ed by  the  last  forged  note,  and  was  due  and 
unpaid  at  the  time  of  trial.  It  must  follow 
that  the  maker  of  the  original  note  Is  still 
liable  for  this  indebtedness,  unless  tbe  de- 
fendant bank  has  discharged  him  from  lia- 
bility directly  or  by  Its  course  of  conduct 
Tbe  finding  shows  that  there  has  been  no 
direct  discharge.  The  claim  is  made  that  the 
defendant  bank,  by  negligently  accepting  this 
forged  paper,  has  prejudiced  the  rights  of 
the  maker  by  preventing  his  successful  ac- 
tion over  against  O'Keefe,  the  payee.  The 
facts  found  do  not  support  this  claim.  Tbe 
maker  was  primarily  liable  to  tbe  bank,  and, 
so  far  as  we  know,  he  has  no  action  over 
against  the  payee,  O'Keefe. 

[3]  The  appellee  presses  upon  us  his  con- 
tention that  there  is  a  serious  and  irrecon- 
cilable conflict  between  the  paragraphs  of 
the  draft  and  cotmter  finding,  as  marked 
"Proven"  and  "Not  proven,"  and  the  finding 
as  made.  It  Is  quite  true  that  there  is  some 
conflict,  arising,  we  presume,  through  In- 
advertence of  the  trial  court,  in  tbe  marking 
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of  these  paragrapbs.  Bnt  we  do  not  think 
tbla  conflict  affects  the  substantial  merits 
of  the  case.  The  appellee  correctly  inter- 
prets the  situation;  the  defendant's  case  does 
depend  upon  the  finding  of  the  existence  of 
an  obligation  arising  at  the  time  of  the 
making  of  the  original  note  for  $400,  but 
on  the  immediate  point  of  the  existence  of 
the  obligation  there  is  no  conflict  The  trial 
court  marked  "Not  proven"  the  paragraphs 
specifying  the  existence  of  an  obligation  on 
the  part  of  the  plaintiffs,  who  were  not  only 
the  maker,  but  O'Keefe,  the  payee  and  In- 
dorser,  as  well.  In  all  probability  the  trial 
court  had  In  mind  the  fact  that  the  liability 
of  O'Keefe  as  Indorser  upon  the  original  note 
no  longer  existed,  since  he  received  no  notice 
of  protest  of  this  note  while  the  liability  of 
the  maker,  William  O'Nell,  continued.  He 
was  under  no  obligation  to  pay  the  forged 
note  for  S1S0>  and  it  is  dear  that  he  paid  it 
nnder  a  mistake.  It  does  not  follow  that 
he  is  entitled  to  recover  the  sum -paid.  At 
this  time  he  in  fact  owed  the  bank  the  sum 
which  this  note  purported  to  represent 

[4]  A  condition  precedent  to  the  recovery 
of  money  paid  by  mistake  Is  a  finding  that 
the  receiver  ought  not  in  good  conscience  to 
retain  it  The  drcnmstances  surrounding 
this  payment  do  not  make  such  a  finding 
permissible.  Mansfield  v.  Lynch,  69  Conn. 
327,  22  Atl.  313,  12  L.  R.  A.  2S5.  Since  this 
amount  is  due  on  the  Indebtedness  evidenced 
by  the  original  note  the  bank  may  at  any 
time  recover  it  The  folly  of  compelling 
the  bank  in  this  action  to  repay  the  maker 
the  $150  paid  on  the  forged  note,  and  im- 
mediately pay  back  to  the  bank  the  same 
sum,  is  apparent.  The  injustice  of  penalis- 
ing the  bank  with  a  bill  of  costs  and  the 
vexation  and  cost  of  maintaining  another 
action  indicate  the  injustice  of  compelling 
it  to  now  return  the  sum  received  upon  the 
forged  note.  The  plaintiff  William  O'Nell 
has  not  suffered  through  the  acceptance  of 
this  forged  note  by  the  t>ank,  nor  by  his  pay- 
ment of  the  face  of  the  note,  since  his  pay- 
'  ment  liquidated  his  indebtedness  due  the 
bank,  created  at  the  time  of  the  making  of 
the  original  note. 

[5]  The  am)ellee  daims  that  the  appeal 
should  be  dismissed,  because  the  defendant 
failed  to  present  In  his  request  for  a  finding 
any  questions  of  law  whidi  it  desired  to 
have  reviewed.  The  trial  court  has  made 
its  finding  without  reference  to  this  omis- 
sion by  the  appellee,  and  he  has  permitted 
the  case  to  reach  the  argument  upon  the 
merits  of  the  appeal  before  raising  the  point. 
It  Is  a  suffldent  answer  to  the  dalm  to  point 
out  that  it  Is  too  late  to  make  it 

There  is  error.  The  cause  Is  remanded, 
with  direction  to  enter  Judgment  for  costs 
In  favor  of  the  defendant  The  other  Judg- 
es concurred,  except  PRENTICE,  0.  J.,  and 
BEACH,  J.,  who  dissented. 


in  Conn.  1W) 

NEW     HAVEIN    BANK    NAT.     BANKINtt 
ASS'N  V.  JORDAN  CO.  et  aL 

(Supreme  Court  of  Errors  of  Oonnecticnt 
July  28,  1918.) 

1.  Bnx8  AiTD  NoTBs  «=>S60— Bjenbwai«  or 

NOTKB. 
A  renewal  note  is  a  new  and  independent 
contract  and  the  holder  thereof  is  prima  fade  a 
holder  in  due  course;  ^e  relation  of  the  par- 
ties being  in  no  way  changed. 

2.  Biu:.8    AND    Notes    «=3ii7l>— AccoiotosA- 

IION    iNDOKSEBS— LlABIUITY. 

Accommodation  indorsers  on  notes  are  lia- 
ble to  the  holder,  even  if  the  holder  knows  that 
they  are  accommodation   indorsers, 

3.  Biixs  AND  Notes  €=»37&— Rkmewalb— Lj- 

ABIUTT   OF  IHDOBSKBS. 

Knowledge  of  the  holder  of  a  renewal  note 
that  the  several  indorsers  expected  other  ac- 
commodating parties,  who  indorsed  the  initial 
note,  to  indorse,  did  not  release  the  actual  in- 
dorsers. 

4.  Bills  and  Noies  «=><i<il^—Iiroo]iaKBs— Li- 
ability. 

The  liability  of  indorsers  to  th«  holder  of 
a  note  is  not  affected  by  any  agreement  be- 
tween the  indorsers  not  appearing  upon  th« 
note. 

Appeal  from  Superior  Cotiit,  New  Haven 
County;   Donald  T.  Warner,  Judge. 

Action  by  the  New  Havea  Bank  National 
Banking  Association  against  the  Jordan 
Company  and  others.  Demurrer  to  the  an- 
swer was  sustained,  and  defendants  appeaL 
No  error. 

In  an  action  against  the  defendants  aa 
maker  and  indorsers  of  a  promissory  note, 
the  defendants  other  than  the  maker  of  the 
note  filed  answers  admitting  the  execution  of 
the  instrument  and  due  notice  of  nonpay- 
ment and  set  up  in  substance  the  following: 
That  the  note  In  suit  was  a  renewal  note, 
the  first  being  dated  the  10th  of  May,  1916, 
the  next  the  10th  of  July,  1916,  the  third 
the  11th  of  October,  1916,  and  the  note  in 
suit  the  11th  of  January,  1917.  That  tha 
note  of  the  10th  of  Miay,  1916,  was  also  in- 
dorsed by  one  B.  M.  Hlbbard.  That  Hib- 
bard  died  solvent  between  May  10  and  July 
10,  1916,  and  that  admlnlst:ratlon  was  grant- 
ed on  his  estate  before  July  10,  1916,  and 
that  plaintiff  knew  it  before  that  date,  lliat 
each  of  the  notes  of  July  10th,  October  Uth, 
and  January  11th,  and  others  for  the  same 
obligation  which  antedated  them,  was  ne- 
gotiated by  the  maker  with  and  discounted 
by  the  plaintiff,  for  the  maker's  use,  and 
that  the  defendants,  understanding  that  said 
notes  were  renewals,  indorsed  each  of  them 
in  the  reasonable  belief  and  expectation  that 
the  estate  of  Hlbbard  would,  wltb  defend- 
ants, indorse  the  same  before  the  plaintiff 
would  discount  them  for  tlie  maker.  That 
the  defendant  knew,  or  should  have  known, 
that  the  several  notes  took  place  of  the  old 
notes,  and  that  plaintiff  took  the  Bote  of 
July  10,  1916,  without  the  indorsement  of 
Hibbard's  estate,  and  without  informing  the 


^=33Far  otber  cmsei  Ma  mq*.topis  and  KBY-NUMBBS  In  all  Kar-Numbared  Slcesta  and  Indem 


Digitized  by 


Lioogle 


Conn.) 


BAOHS  V.  KT7SBENBAUH 


defendante,  and  that  the  plaintiff,  without 
informing  defendants,  delivered  the  note  of. 
May  10th  to  scone  unlcnown  person,  who  de- 
livered the  same  to  the  Hibbard  estate,  and 
that  the  idalnttff  took  no  steps  to  hold  the 
^Hibbard  estate  liable  for  the  indorsement  of 
Hibbard  on  the  note  of  May  10th,  and  that 
the  Hibbard  estate  now  has  possession  of 
said  note  of  May  10th,  and  claims  to  be  tree 
from  all  liabilii7  because  of  the  same.  The 
plaintiff  demurred  to  the  answer,  and  the 
snperlor  court  sustained  the  demurrer. 

James  P.  Pigott,  of  New  Haven,  for  appel- 
lants. Henry  Stoddard,  of  Mew  Haven,  for 
appellee.  ' 

SHCMWAT,  J.  (after  stating  the  facts  as 
above).  The  holder  of  the  note  is  on  the 
pleadings  prima  fade  a  holder  in  due  course, 
and  the  indorsers,  contesting  their  liability, 
in  ord^  to  prevail,  must  allege  and  have 
the  burden  of  proving  at  least  one  of  the  fol- 
lowing facts:  That  the  note  was  not  com- 
plete and  regular  on  its  face.  That  the 
plaintiff  did  not  become  the  holder  of  the 
note  before  it  was  overdue.  That  the  plalo- 
tiff  did  not  take  the  note  in  good  fiilth  and 
for  value.  That  the  plaintiff,  at  the  time 
the  note  was  negotiated  to  it,  had  notice  iOf 
some  infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  It.  Ne- 
gotiable Instruments  Act  (Laws  1897,  c.  74). 

[1-3]  The  defendants'  answer  wlU  be 
seardied  in  vain  to  find  any  sudi  allegation 
or  its  equivalent.  The  averment  that  the  note 
in  question  was  a  renewal  of  a  note  for  like 
amount  does  not  change  the  relation  or  lia- 
bility of  the  parties  in  any  particular.  In- 
deed, the  law  knows  no  "renewed  negotiable 
note,"  though  that  term  is  often  used  to  de- 
note a  transaction  wherein  a  note  is  used  to 
pay  and  dlsdbarge  a  prior  note  of  like  tenor, 
without  the  payment  It  may  be  of  any  money. 
But,  however,  the  holder  of  such  a  note  is 
tbe  holder  in  due  course.  The  contract  is  a 
new  and  Independent  one,  and  does  not  dif- 
fer from  the  one  implied  la  law  upon  the  ini- 
tial note.  The  defendants  have  alleged  that 
the  plaintiff  surrendered  a  note  bearing  date 
May  10, 1916,  made  by  the  Jordan  Company, 
and  indorsed  by  these  other  defendants,  with 
one  B.  M  Hibbard,  and  that  Hibbard's  in- 
dorsement was  prior  to  that  of  the  defend- 
ants O'Brien  and  Stone,  and  the  defendants 
Indorsed  the  note  in  suit  In  the  expectation 
that  the  Hibbard  estate  would  also  become 
an  indorser.  The  expectati<m  on  the  part 
of  the  other  indorsers  that  some  representa- 
tive of  the  Hibbard  estate  would  Indorse  a 
Is  not  a  sufficient  defense  to  this  action. 
That  fact  does  not  constitute  any  Infirmity 
in  the  note,  or  defect  in  the  title  of  the  one 
negotiating  it.  A  note  In  the  form  of  this 
one  is  negotiated  when  it  is  indorsed  and 
delivered  by  any  bolder  to  the  transferee. 


and  it  makes  no  difference  that  the  IndMser 
is  an  acoommodatlng  party,  so  far  as  affect- 
ing the  Uabitlty  of  such  indorsers  to  the 
holder  in  due  course.  Even  if  such  holder 
knows  that  one  «r  all  of  the  Indorsers  are  ac- 
commodating indorsers,  that  does  not  change 
the  indorser's  liability.  So,  also,  mere  knowl- 
edge or  reasonable  belief  on  the  part  of  the 
holder  of  the  note  that  the  several  indorsers 
expected  other  accommodating  parties  to  in- 
dorse it,  even  if  the  expectation  is  not  real- 
ized cannot  relieve  the  other  Indorsers  of 
their  obligation. 

[4]  The  UabiUty  of  the  Indorsers  to  the 
holder  of  the  note  is  not  affected  by  any 
agreement  among  the  indorsers  not  appear- 
ing upon  the  note;  therefore  the  right  of 
cosureties  to  a  contribution  or  the  effect  of 
the  release  of  <me  surety  upon  the  obliga- 
tions of  the  others  has  no  application  in  the 
case  now  before  the  court,  whatever  may 
be  the  rights  and  liabilities  of  the  indorsers 
as  betwe^i  themselves. 

There  is  no  error.  The  otlier  Judges  con- 
curred. 

OS  Oona.  WO 
SACHS  V.  NUSSENBAUM  et  aL 
(Supreme  Oonrt  ot  Errors  of  Oonneetleat. 
July  28, 1918.) 

1.  APPKAI.  and  IlBfiOB  «S9l7(l)— Obdkbb  Ap- 
PBAI.ABIJB— "IrDEFSNDKNX    PBOOKKDIRO"— 

"FiNAi,  JuDeiasNT." 
An  application  under  Gen.  St.  1902.  {  867, 
to  secure  the  reduction  or  dissolution  of  an  at- 
tachment ot  real  estate  is  an  "Ind^endent  pro- 
ceedine."  and  the  dieoositioti  of  the  application 
Is  a  "final  judgment'^  within  G«n.  St  1902,  f 
807,  allowing  appeals  therefrom. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  IMrst  and  Second  Series,  Final  De- 
cree or  Judgmeat.] 

2.  Appkal  and  Bbbob  «=>842(1)— Obdkbs  Ap- 
PKALABug— QuisnoN  or  Law. 

Proceedings  under  Gen.  St.  1902,  {{  857, 
8B8,  for  relief  where  attachments  are  alleged 
to  be  excessive,  rarely  present  appealable  que*- 
tiona  because  nsnaUy  involving  question  of  fact 
only,  but  au  order  may  be  based  upon  a  deci- 
sion in  a  matter  of  law  as,  for  example,  the 
question'  whether  the  judxe  has  exceeded  his 
authority. 

S.  Pbincifai.  and  SxTSErr  «es>156  —  Aotionb 
ON  Bond— PtxADiNQ. 

A  complaint  in  an  action  on  a  bond  is  in- 
sufficient as  against  the  surety  unless  it  shows 
that  a  condition  precedent  to  liability  has  been 
satisfied. 

4.    ATTAGHUXNT     ®=>2S0  —   PBOCEBDINOa     TP 

Reduce  Amount. 
On  application  under  Gen.  St  1902,  {  857, 
to  secure  the  reduction  of  an  attachment,  the 
jud^e  cannot  examine  the  complaint  to  test  its  - 
sufiiciency  to  state  a  cause  of  action  as  against 
any  defendant. 

Appeal  from  Superior  Court,  Fairfield 
County;   William  M.  Maltble,  Judge. 

Application  under  Gen.  St  t  857,  by  the 
defendants  in  an  action  by  Bamith  Sachs 
against  Jennie  Nussenbanm  and  another  to 
secure  the  reduction  or  dissolution  of  an  at- 
tachment of  real  estate.    Fronf  a  Judgment 
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dlBsolTlng  the  attacbment  as  to  the  real  es- 
tate of  one  of  the  defendants,  plalntUf  ap- 
peals. E^or,  and  order  of  dissolution  set 
aside. 

Jennie  Nussenbaum  and  Fanny  Silverman 
are,  respectively,  prlndpal  and  surety  npon 
a  bond  given  to  the  appellant  December  20, 
1917,  pursuant  to  a  Judicial  order  and  In 
substitution  for  a  mechanic's  lien  for  $8,300 
filed  by  him  against  the  property  of  the  prin- 
cipal obligor  whldi  was  thereupon  dissolved. 
The  condition  of  the  bond,  after  redtlng  the 
nature,  existence,  and  amount  of  the  lien, 
proceeds  as  follows: 

"Now,  therefore,  if  the  said  Nussenbaum  shall 
pay  or  cause  to  be  paid  to  Bamith  Sadis  or 
his  assigns  any  judgment  that  may  be  rendered 
against  her  by  any  court  of  competent  junsdic- 
tion  not  exceeding  the  amount  of  $8,300,  the 
amount  claimed  under  the  lien  with  interest 
and  costs,  on  demand,  then  this  bond  shall  be 
void,  otherwise  to  remain  in  full  force  and  ef- 
fect'' 

On  December  31,  1917,  Sachs  Instituted  an 
action  against  the  obligors  on  the  bond,  both 
principal  and  surety.  The  complaint  set  out 
the  existence  of  the  lien.  Its  dissolution,  and 
the  substitution  therefor  of  the  bond  in  suit 
pursuant  to  an  order  of  Judge  Curtis.  Judg- 
ment was  asked  (1)  upon  the  bond  In  such 
an  amount  as  the  court  might  adjudge  to 
have  been  secured  by  the  lien  with  Interest 
and  costs  and  (2)  for  $10,000  damages.  In 
this  action  real  estate  of  both  defendants 
was  attached.  They  thereupon  brought  an 
application  under  section  857  of  the  General 
Statutes  to  Judge  Maltble,  and  pursuant  to 
that  application  the  plaintiff  was  summoned 
to  appear  before  him  as  prescribed  In  the 
statute  and  for  the  purposes  therein  specified. 
He  appeared  and  after  a  hearing  Judge  Malt- 
ble ordered  that  the  attachment,  in  so  far  as 
It  concerned  the  property  of  Jennie  Nussen- 
baum, stand  as  made  and  that  the  attach- 
ment made  of  the  property  of  the  defendant 
Silverman  be  dissolved  for  the  reason.  In  sub- 
stance, that  no  apparent  claim  against  her 
was  stated  In  the  complaint  since  she  could 
not  be  made  liable  until  a  court  had  deter- 
mined the  amount  secured  by  the  lien  and 
there  had  been  a  failure  to  pay  IL  The  plain- 
tiff, desiring  to  appeal  from  the  order  In  so 
far  as  It  directed  the  dissolution  of  the  Sil- 
verman attachment,  requested  Judge  Maltble 
to  make  a  finding  of  facts.  The*  appellees 
thereupon  filed  their  objections  to  compliance 
with  such  request  claiming  that  no  appeal 
would  He  from  the  order.  The  objections 
were  overruled,  a  finding  made,  and  there- 
after this  appeal  taken. 

Frank  I*  Wilder,  of  Bridgeport,  for  appel- 
lant. Robert  E.  Deforest,  of  Bridgeport,  for 
appellees. 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  On  the  threshold  of  this  case 
we  are  met  with  the  question  of  this  court's 
Jurisdiction  raised  by  the  appellee's  objec- 


tions to  the  allowance  of  an  appeal  from  the 
order  of  dissolution.  They  then  Insisted,  and 
now  Insist,  that  our  statute  authorizes  no 
appeal  from  such  orders.  The  statute  gov- 
erning the  situation  presented  Is  section  807 
of  the  General  Statutes.  It  Is  there  provided 
that: 

"When  Oie  Jurisdiction  of  any  matter  or  pro- 
ceeding Is  or  shall  be  vested  in  a  jndge  of  the 
superior  court  •  •  •  any  party  to  such  mat- 
ter or  proceeding  who  feels  aggrieved  by  any 
of  the  decisions  or  rulings  of  such  jndge  upon 
any  ouestlons  of  law  arising  therein,  may  ap- 
peal from  the  final  judgment  of  said  judge  m 
such  matter  or  proceeding,  in  the  manner  nere- 
inbefore  provided  for  an  appeal  from  the  judg- 
ments of  said  courts  respectively,  to  the  Su- 
preme Court  of  Errors,"  etc. 

Two  conditions  are  thus  fixed  as  conditions 
precedent  to  the  right  of  appeal,  to  wit: 
First,  that  final  judgment  In  su<di  matter  or 
proceeding  has  been  rendered;  and,  second, 
that  the  Judge  has  made  a  ruling  or  deci- 
sion involving  a  question  of  law. 

The  proceeding  before  Judge  Maltble  was 
one  seeking  relief  from  a  claimed  excessive 
attachment  made  in  an  action  brought  to  the 
superior  court  As  such,  jurisdiction  over  it 
was  confined  to  a  judge  of  that  court  Rev. 
Gen.  Stat  |  857.  The  court  In  which  the 
action  in  connection  with  which  the  attach- 
ment was  made  was  without  power  to  act  In 
the  matter,  and  under  the  statute  could  not 
be  given  such  power.  The  proceedings  be- 
fore Judge  Maltble  were  therefore  not  only 
in  fact  and  form  but  also  of  necessity  entire- 
ly Independent  of  that  action  and  not  Inci- 
dental to  It  It  began  with  the  bringing  of 
the  application  and  ended  with  the  order  of 
dissolution.  When  that  order  was  made,  the 
matter  was  at  an  end,  and  the  proceeding  and 
parties  were,  save  for  the  possibility  of  ap- 
peal, out  of  court.  The  order  could  not  be 
regarded  as  In  any  sense  an  Interlocutory 
one  made  In  progress  of  the  pending  suit 
That  progress  was  not  concerned  with  or  In 
any  way  affected  by  it  The  order  made  final 
disposition  of  a  Judicial  or  quasi  Judicial  pro- 
ceeding authorized  by  statute,  and  therefore 
was  a  "final  Judgment"  within  the  meaning 
of  our  statutes  regulating  appeals.  Barber 
V.  International  Co.,  74  Conn.  662,  6S7,  51 
Atl.  857,  92  Am.  9t  Rep.  246 ;  BunneU  v.  Iron 
Bridge  Co.,  66  Conn.  26,  37,  33  Atl.  633; 
Fayerweather  v.  Monson,  61  Conn.  431,  440, 
23  Atl.  878. 

[2]  It  is  evident  from  a  reading  of  section 
857  and  the  following  section  that  proceed- 
ings for  relief  in  cases  where  attachments 
have  been  made  which  are  alleged  to  be  ex- 
cessive will  rarely  present  an  appealable 
question.  From  the  limited  nature  of  the 
issue  they  present,  the  order  made  In  them 
must  In  the  great  majority  of  cases  Involve 
the  determination  of  questions  of  fact  only 
and  be  ccmclusive.  By  possibility,  however, 
the  order  may  be  based  upon  or  Involve  a 
dedslon  in  a  matter  of  law ;  as,  for  example, 
one  as  to  the  extent  of  the  authority  con- 
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ferred  npon  the  judge  and  as  to  whether  that 
anthority  has  not  been  exceeded.  That  Is 
the  sltnatlon  In  the  present  case  as  the  ap- 
pellant presents  It 

[S]  While  the  reasons  of  appeal  call  In 
(tnestloQ  the  Judge's  power  to  do  what  he  did, 
they  do  not  In  terms  state  the  appellant's 
real  grlevancfe  Upon  the  face  of  their  state- 
ment they  appear  to  rest  upon  the  proposition 
that  the  judge  erred  in  concluding  upon  an 
examination  of  the  complaint  that  the  actlou, 
In  so  far  as  it  concerned  the  defendant  Sil- 
Terman,  was  prematurely  hrougbt  and  that 
no  judgment  thereon  under  the  facts  dis- 
closed could  be  obtained  against  her.  Had  it 
be«a  open  to  the  judge  to  pass  upon  the  suffi- 
ciency of  the  comi^alnt,  we  could  not  agree 
that  his  action  was  erroneous,  as  claimed  by 
the  appellant  The  surety's  obligation  to  the 
plaintiff  was  one  solely  on  the  bond  which  he 
signed.  The  extent  of  it  was  fixed  by  its 
terms  and  cannot  be  enlarged.  Those  terms 
create  a  ccmdltlon  precedent  to  her  liability. 
The  complaint  falls  to  show  that  that  condi- 
tion had  been  satisfied.  It  was  therefore  in- 
sufficient to  support  a  judgment  against  her. 

[4]  But  that  by  no  means  ends  the  matter 
nor  exhausts  the  question  of  power  to  which 
tlte  plaintiff  has  appealed  although  mot  aptly. 
His  real  grievance,  if  he  has  one,  arises  from 
the  fact  that  the  judge  in  the  exercise  of  the 
power  conferred  npon  him  by  the  statute  did 
not  limit  himself  to  an  inquiry  as  to  whether 
or  not  the  attachment  made  was  excessive, 
in  that  the  value  of  the  proi>erty  attached  ex- 
ceeded the  plaintiff's  apparent  claim,  but 
went  further  and  subjected  the  complaint  to 
an  examination  as  upon  demurrer  to  discover 
whether  or  not  it  stated  a  good  cause  of  ac- 
tion against  the  applicants  and  whether  or 
not  in  his  opinion  a  judgment  could  be  ren- 
dered against  them  in  the  action  brought,  and 
made  his  order  upon  his  conclusion  reached 
after  such  examination.  This  possible  grleV' 
ance  onderlies  those  set  out  in  terms  in  the 
reasons  of  appeal  and  may  fairly  be  said  to 
be  Involved  in  them. 

The  statute,  which  prescribes  the  duty  and 
power  of  the  judge  to  whom  applicatlcHis  for 
r^ef  from  excessive  attachments  are  made, 
defines  the  condltltMis  under  which  such  re- 
lief may  be  ^v«i  by  him  thereon.  Those 
conditions  are  that  the  value  of  the  property 
attached  so  far  exceeds  the  plaintiff's  appar- 
ent dalm  as  to  be  excessive.  When  It  is  re- 
membered that  the  application  for  relief  is 
not  to  be  made  to  the  court  having  jurisdic- 
tion of  the  action  to  which  the  attachment  Is 
incidental  or  for  that  matter  to  any  court, 
bat  to  a  judge  sitting  in  chambers  and  power- 
less to  adjudicate  in  the  cause  which  is  not 
before  him,  and  when  the  long-accepted  lib- 
eral policy  of  this  state  In  the  matter  of  at- 
tachmoits  is  borne  in  mind,  there  can  be  no 
doubt  as  to  the  meaning  and  intent  of  the 
language  which  the  statute  employs  and  as 
to  the  scope  of  the  authority  thereby  con- 
ferred. 

The  subject-matter  of  the  inquiry,  which 
*ie  judge  is  empowered  to  make  as  furnish- 


ing the  basis  of  his  action.  Is  limited  to  a 
comparison  between  the  value  of  the  prc^ierty 
attadied  and  the  plaintiff's  apparent  claim. 
In  arriving  at  the  amount  of  this  apparent 
dalm,  the  judge  is  authorized  to  summon  the 
plaintiff  before  him  and  call  upon  him  to 
state  under  oath  what  its  amount  is,  that  he  * 
believes  it  to  be  justly  due,  and  to  furnish  a 
bill  of  particulars  or  circumstantial  state- 
ment of  it  Doubtless  he  is  also  vested  with 
authority  to  so  fftr  take  cognizance  of  the 
C(Hnplalnt  in  the  action  as  to  Inform  himself 
not  only  of  the  demand  for  damages  therein 
but  also  of  the  extent  of  the  recovery  which 
the  plaintiff  seeks  and  claims.  In'these  ways 
he  may  seek  to  gain  a  true  measure  of  the 
plaintiff's  claim  as  it  really  is.  But  that  is 
a  very  different  thing  from  making  a  judicial 
examination  of  the  complaint  to  test  its  suffi- 
ciency as  a  statement  of  a  cause  of  action. 
That  Is  for  the  court  before  which  the  action 
is  pending  to  do  in  ptoper  course,  if  so  re- 
quired. The  (^ce  of  the  judge  before  whom 
the  application  is  pending  is  to  discover  the 
amount  of  the  plaintiff's  apparent  claim,  and 
not  to  pass  upon  its  legal  validity  or  to  welgji 
the  chances  of  recovery  upon  it  Our  stat- 
utes of  long  standing  permit  one  who,  how- 
ever mistakenly,  claims  that  he  has  a  right 
of  action  against  another,  to  institute  an  ac- 
tion against  him  and  as  ancillary  to  that  ac- 
tion to  make  an  attachment  to  secure  his  re- 
covery. The  validity  of  the  claim  made  is 
left  for  (he  determination  of  the  court.  Until 
that  determination  Is  made  the  attadiment 
may  not  be  attacked  upon  the  ground  that  the 
plaintiff  has  failed  to  state  a  claim  which 
will  stand  the  test  which,  in  the  course  of  flie 
progress  of  the  action,  will  be  applied  to  It 

The  language  of  section  858  furnishes  a 
striking  indication  that  the  dissolution  of  an 
attachment  for  the  weakness  of  the  plalntifTs 
claim  upon  which  he  Is  seeing  recovery  was 
not  within  the  legislative  contemplation.  It 
assumes  that  the  plaintiff  has  an  apparent 
claim,  and  the  redress  provided  for  is  such 
release  of  attached  property  as  will  prevent 
the  value  of  the  property  attached  being  so 
much  in  excess  of  that  claim  as  to  render  it 
excessive.  There  is  no  suggestion  of  a  dis- 
charge by  the  judge  of  an  attachment  in  its 
entirety  which  would  be  the  only  logical  re- 
lief If  It  was  intended  to  afford  relief  in  cas- 
es where  the  legal  insufficiency  or  invalidity 
of  the  plaintiff's  claim  was  disclosed  upon 
the  pleadings.  Dissolution  is  iH-ovlded  f<Mr 
only  in  the  event  that  the  attaching  creditor 
falls  to  appear  in  response  to  the  citation  to  ■ 
him.  Under  all  other  conditions  it  is  the  re- 
daction of  the  attachmoit  or  release  of  a 
portion  of  the  attached  property  which  is 
spoken  of. 

A  cogent  reason  in  support  of  the  limited 
provisions  of  the  statute  is  to  be  found  in  the 
harsh  consequences  which  might  readily  fol- 
low If  attachments  might  be  dissolved  for  no 
other  cause  than  that  the  plaintiff's  attorney 
had  failed  to  draft  a  good  complaint,  or  <me 
which  the  judge  mistakenljr  coniddejced^-t^  i  p 
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aatndiHit.  These  coaseqaences  are  too  appar- 
ent to  Justify  spedflc  enumeration. 

In  the  present  iHroceedlng,  Judge  Maltble 
did  not  dissolve  the  attachment  against  the 
surety's  prtqperty,  for  the  reason  that  he 
found  it  ezoesslFe  as  being  for  an  amount 
unreasonably  large  to  secure  the  Judgment 
against  her  which  the  plalntUT  claimed  to  be 
entitled  to  or  which  might  properly  be  ren- 
iereA  against  her  If  the  facts  set  out  In  the 
omnplalnt  would  under  the  law  sanction  a 
recovery,  but  on  the  sole  ground  that  an  ex- 
amination of  the  allegations  of  the  complaint 
convinced  Mm  that  the  plaintiff  could  not 
have  Judgment  for  any  amount  against  the 
defendant  Silverman.  In  so  doing  he  acted 
In  excess  of  his  powers. 

There  la  error  in  so  mndi  of  the  order  as 
dissolves  the  attachment  made  of  the  prop- 
erty of  the  applicant  Silverman,  and  the 
same  is  set  aside.  The  other  Judges  con- 
curred. 


(93  Conn.  GTX 

MERLINO   V.  CONNECTIODT  QUARRIES 
CO. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
23, 1918.) 

1.  MASTBa  AND  Servant  ®=>371— Wobkmkw's 
Compensation— Intdkiss  "Aaisiiia  Our  ot 

BliPU>TUBNT." 

Where  a  quarry  employ^  stopping  at  a  com- 
missary maintained  with  the  employer's  con- 
sent was  stnick  bv  a  atone  thrown  from  a  blast 
and  killed,  the  injury  arose  out  of  the  employ- 
ment, being  within  the  danger  lone  created  by 
the  employer's  business. 

2.  Masteb  and  Servant  «=>376(2)  —  Wokk- 

MEN'B  COMPEKaATION  —  SCOPK  OF  EmPLOT- 
MXNT. 

A  quarry  employ^,  killed  by  a  stone  thrown 
by  a  blast  aftor  working  hours  while  stopping  at 
the  commissary  to  converse  with  a  fellow  work- 
man, was  killpd  within  the  scope  of  his  employ- 
ment, wliere  the  commissary  was  maintained  by 
the  employer  for  the  purpose  ol  supplying  the 
wants  of  the  workman,  and  there  was  an  implied 
invitation  for  workmen  to  atop  there  on  their 
way  home. 

8.  Masteb  and  Sebvant  «3s»380— Wobkhxn's 
Compensation— WrLLFtTi,  Misconduct. 

Where  a  workman  stopping  at  the  commissary 
on  his  way  home  was  struck  by  a  stone  thrown 
from  a  blast  because  of  his  failure  to  obey  a  rule 
to  seek  shelter  when  warned  by  a  whistle,  the 
failure  to  obey  the  rule,  although  perliaps  neg- 
ligence was  not  willful  misconduct  constituting 
a  defense  under  the  Workmen's  Compensation 
Act. 

Appeal  from  Superior  Court,  New  Haven 
County ;  William  S.  Case,  Judge. 

Proceeding  under  the  Workmen's  Com- 
pensation Act  by  Ernesto  Merllno  for  com- 
pensatloa  for  the  death  of  her  husband  op- 
posed by  the  Connecticut  Quarries  Company, 
employer.  Compensation  was  awarded.  On 
appeal  to  the  superior  court  the  Judgment 
was  vacated,  and  the  claim  dismissed,  and 
claimant  appeals.  Error,  and  cause  re- 
manded. 

This  Is  a  proceeding  under  the  Workmen's 
ComoensaHon  Act  (Pub.  Acts  1913,  c.  138)  by 


Ernesto  Merllno,  widow  and  depend^it  ot 
Eugunlo  Merllno,  against  the  Connecticat 
Quarries  Company.  Merllno  was  employed 
in  a  quarry  conducted  by  the  employer  re- 
spondent, and  quit  work  at  6:30  p.  m.  when 
the  quitting  whistle  blew.  He  went  down  a 
pathway  to  a  commissary,  situated  upon 
premises  controlled  by  the  -employer,  carry* 
ing  with  him  four  empty  boxes  for  firewood. 
At  the  commissary  Merllno  talked  for  a  nUn- 
ute  or  two  with  another  wmtenan,  declined 
an  invitation  to  drink  a  glass  of  beer,  and 
picked  up  his  child,  who  had  oome  to  meet 
him.  He  then  proceeded  along  a  road  lead- 
ing to  his  dwelling.  The  commissary  was 
conducted  by  an  individual  to  whom  the  re- 
spondent  gave  the  use  of  the  land  for  that 
purpose,,  in  order  that  his  employes  might 
obtain  supplies  at  a  point  cmivenlent  to  their 
work.  It  was  the  custom  of  the  employer 
respondent  to  fire  blasts  about  10  minutes 
after  work  ended  for  the  day,  a  warning  be- 
ing given  by  blowing  a  whistle  five  times, 
when  it  was  expected  that  employ^  wlttaiu 
the  danger  zone  would  seek,  shelter.  On  the 
afternoon  in  question  the  warning  whistle 
was  blown  about  4  minutes  after  the  quitting 
wbl^e  blew,  and  the  blasts  were  fired  sev- 
eral  minutes  later.  Merllno  had  then  reach- 
ed, on  his  way  home,  a  point  from  15  to  60 
feet  from  the  commissary,  where  be  was  kill- 
ed  by  a  stone  thrown  by  the  blast  Nearly 
10  minutes  elapsed  between  the  quitting 
whistle  and  the  blast,  and .  Merllno  ml^t 
easily  have  been  out  of  danger,  if  he  had  not 
stopped  at  the  commissary,  and  had  not  in- 
cumbered himself  with  the  boxes  and  daild. 
The  neighborhood  of  the  commissary  was 
more  or  less  dangerous  while  blasting  was 
going  on.  The  commissioner  awarded  com- 
pensation, and  the  superior  court,  on  appeal, 
vacated  Qie  award  and  dismissed  the  claim. 

Peter  Traicihl  and  J.  Frank  SolUvan,  both 
of  New  Haven,  for  appellant  Harrison 
Hewitt  and  Ofaarles  B.  Clark,  both  of  Mew 
Uavoi,  for  appellee. 

BEACH,  Jv  (after  stating  the  facts  as 
above).  [1,2]  The  Injury  arose  out  of  the 
employment  at  a  place  within  the  danger 
zone  created  by  the  business  of  the  employ- 
er. That  being  so,  the  only  question  remain- 
ing is  whether  it  was  fairly  consistent  with 
the  performance  of  the  contract  of  employ- 
ment that  Merllno  ahonld  be  at  or  about  the 
place  at  or  about  that  time.  In  Mann  ▼. 
Glastonbury  Knitting  Co.,  90  Conn.  116,  96 
Atl.  368,  I*  B.  A.  1916D,  86,  we  pointed  out 
that  where  an  injury  arising  from  a  risk 
of  the  business  is  suffered  while  the  empU^^ 
though  not  doing  the  wort:  for  which  he  was 
employed,  Is  still  doing  something  which  the 
employer  has  expressly  or  tacitly  consented 
that  his  employ^  mlf^t  do.  Incidentally  to 
their  employment  at  that  time  and  places 
the  Injured  employ^  is  within  the  scope  off 
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his  employment  That  rule  is  applicable  to 
this  case,  and  It  leads  to  the  Inquiry  wheth- 
er the  respondent  had  consented  that  his 
employes,  on  quitting  work,  might  stop  at 
the  commissary,  and  so  remain  within  the 
danger  zone  created  by  the  business,  for  the 
space  of  10  minutes  after  the  quitting  wlils- 
tle  blew. 

While  there  is  no  explicit  finding  on  this 
precise  point,  it  is  a  necessary  inference 
from  the  findings  that  the  employer  had  so 
consented.  Thus  it  is  found  that  the  ad- 
vantage which  the  eiiq>loyer  derived  from 
the  commissary  was  that  it  supplied  the 
wants  of  its  employes  at  a  point  convenient 
to  their  work  and  their  homes,  and  that  the 
commissary  and  the  cellar  under  the  com- 
missary and  the  west  side  of  th$  commis- 
sary afforded  shelter  from  flying  rock.  It  is 
also  found  that  at  the  sound  of  the  warning 
whistle  it  was  the  duty  of  employ&s  who 
wei'e  not  out  of  range  to  seek  shelter,  and 
general  Instructions  had  been  issued  to  that 
effect.  There  Is  no  finding  which  indicates 
that  the  commissary  was  not  customarily 
<fBtSD.  for  business  at  quitting  time.  The  nec- 
essary inference  from  this  state  of  the  rec- 
ord Is  that  employ^  were  expected  to  pa- 
tronize the  commissary  in  going  from  their 
work,  and  that  the  resultant  probability  of 
their  presence  near  the  commissary  while 
blasting  was  going  on  was  recognized,  and  to 
some  extent  provided  for,  by  the  rule  about 
taking  shelter. 

[3]  Merlino's  failure  to  obey  this  rule  was 
a  careless  and  perhaps  a  negligent  omission ; 
but  It  was  not  such  serious  and  willful  mis- 
conduct as  amounts  to  a  defense  under  the 
Workmen's  Compensation  Act  The  superior 
court  based  its  Judgment  vacating  the  award 
upon  the  proposition  that,  because  the  em- 
ployer had  given  the  men  ample  time  to 
leave  the  danger  zone  after  stopping  work, 
he  was  absolved  frout  Uablllty  for  injury  to 
one  who — unhindwed  by  any  agency  beyond 
bis  own  control — nsmained  on  the  premises 
beyond  the  time  allowed  blm  to  depart  This 
is  another  way  of  stating  the  fundamental 
rule  that  the  employer's  liability  under  the 
act  is  coextensive  with  and  limited  by  the 
contract  of  employment;  but  as  applied 
to  this  case,  it  falls  to  take  sufficient  note  of 
the  fact,  pointed  out  In  Maun  v.  Glastonbury 
Knitting  Co.,  supra,  that  the  contract  of 
employment  Includes  all  incidental  terms 
which  may  have  become  annexed  to  it  by 
the  consent  of  the  employer. 

In  this  case  the  employer  co-oi>erated  in 
the  maintenance  of  a  commissary,  kept  open 
at  quitting  time  within  the  danger  zone 
created  by  its  business,  and  In  effect  It  in- 
vited Its  employ^  to  stop  there  on  their 
way  home.  Under  these  circumstances,  it 
cannot  fairly  be  denied  that  one  who  met  Jils 
death,  because  he  was  thus  Induced  to  lin- 
ger a  few  minutes  within  the  danger  eone, 


was  fairly  within  an  agreed  Incidental  term 
of  his  contract  of  employment 

There  is  error,  and  the  cause  is  remanded, 
with  direction  to  set  aside  the  Judgment  va- 
cating the  award,  and  to  enter  Judgment  af- 
firming the  award  of  the  commissioner.  Xbe 
other  Judges  concurred. 


on  Pa.  96) 
MARTIN  V.  SOUTHERN  PBNNSXLVANIA 
T&AGTION  OO. 

(Siqiweme   Court   of   Pennsylvania.      April   S, 
1»18.) 

1.  Stukt  BAII.BOASS  «ss»117(22)~Dba.th  or 
Pbdestbian-^ubstion  tob  Jubt. 

In  an  action  against  a  street  railway  for 
death  of  plaintiff's  husband  in  attempting  to 
cross  a  highway,  evidence  held  not  to  warrant 
court  in  disposing  of  the  case  as  a  matter  of 
law  on  the  issue  of  contributory  negligence. 

2,  Di^ATB  ®=3l03(i{>— Action  jtob  Wbonqful 
Death— Neougencb— Question  fob  JtmT. 

In  action  for  death  of  plaintiff's  husband, 
where  from  one  part  of  her  testimony  it  ap- 
peared that  deceased  was  guilty  of  contributory 
degligence,  but  from  another  part  that  he  was 
not,  and  there  were  no  other  witnesses,  the  case 
was  for  the  Jury. 

8.  NEOUaXNOB      ^=»122(2)  —  OORTBIBUTOBT 
NEOUOENCE— BUBDEN.OF  PBOOF. 

In  action  for  personal  injuries,  plaintiff  is 
not  required  to  disprove  contributory  negligence, 
but  only  to  make  out  a  case  clear  of  it. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

'Action  by  Emma  O.  Martin  against  the 
Southern  Pennsylvania  Traction  Company. 
Judgciient  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TEH,  STEWART,  MOSCHZISKEB,  and 
FRAZER,  JJ. 

J.  B.  Hannmn,  of  Chesterr  for  appellant 
Henry  3.  Scott,  of  Philadelphia,  and  Albert 
Duttou  MacDade,  of  Chester,  for  appellee. 

.STEWART,  3.  On  the  evening  of  January 
14,  191$,  the  plaintlfTs  husband,  accompa- 
nied by  herself,  was  walking  to  his  home 
from  Darby,  using  the  sidewalk  along  the 
highway  upon  which  the  defendant's  line 
of  electric  railway  is  operated.  In  attempt- 
ing to  cross  over  the  highway,  upon  a  cross- 
ing in  common  use,  he  was  struck  by  an  ap- 
proaching car  on  defendant's  line,  and  so 
seriously  injured  that  within  a  short  period 
thereafter  he  died  in  consequence.  The  ac- 
tion was  by  the  widow  to  recover  damages 
from  the  traction  company,  and  the  negli- 
gence charged  consisted  "In  running  the  car 
at  a  high  and  unlawful  rate  of  speed,  fall- 
ing to  give  proper  signals  of  warning  of  the 
approach,  and  in  falling  to  have  the  car  un- 
der such  control  that  it  could  be  brought  to 
a  stop  within  a  reasonable  distance."  The 
case  was  submitted  to  the  Jury,  and  a  ver- 
dict for  plaintiff  returned  in  the  sum  of  $8,- 
500.  A  motion  for  a  new  trial  and  for  Judg- 
ment non  obstante  followed.    The  court  dl- 
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rected  that  a  remittitur  be  filed  as  to  all  of 
the  verdict  In  excess  of  $5,500,  otherwise 
making  absolute  the  motion  for  a  new  trial. 
The  remittitur  was  filed,  and  defendant  then 
appealed. 

[1]  The  specifications  of  error  are  confined 
to  the  refusal  by  the  court  of  defendant's 
second  point,  which  asked  for  binding  in- 
structions, and  the  refusal  of  its  motion  for 
Judgment  non  obstante.  Together  these  raise 
but  a  single  question:  Does  the  evidence 
submitted  by  the  plaintiff  show  a  sufficient 
cause  of  action  clear  of  contributory  negli- 
gence? If  it  does,  binding  instructiODs  were 
Impossible,  and  the  case  was  necessarily  for 
the  jury. 

[2]  First,  as  to  the  negligence  of  the  de- 
f^idant.  The  plaintiff  herself  was'  the  only 
witness  to  the  occurrence.  Waiving  for  the 
present  the  contradictions  in  her  testimony 
as  to  the  immediate  circumstances — after- 
wards to  be  referred  to — she  testified  that 
the  accident  occurred  at  about  quarter  of  6 
In  the  evening,  and  that  it  was  dark;  that  she 
saw  her  husband  as  he  approached  the  track 
In  his  attempt  to  croes  over;  that  before 
making  the  attempt  he  stopped  where  be 
had  a  view  of  the  track  so  far  as  the  dark- 
ness of  the  evening  would  permit;  that  be 
looked  both  up  and  down  the  track,  and  that 
she  did  the  same,  but  neither  could  see  a 
car  approach;  that  both  listened  and  heard 
nothing  to  warn  any  one;  that  neither  gong 
was  sounded  nor  whistle  blown;  and  that 
when  the  husband  had  advanced  over  the 
nearest  track  he  was  struck  by  a  car  run- 
ning at  great  speed.  She  further  says  she 
was  following  her  husband  and  was  within 
two  feet  of  the  car  when  he  was  struck.  An- 
other witness,  Trance,  testified  that  he  passed 
over  the  crossing  in  advance  of  plalntUTs 
husband,  and  that  he  had  barely  got  across 
when  the  car  that  struck  plaintiff's  husband 
passed  at  a  speed  which  he — formerly  a  loco- 
motive engineer— estimated  at  about  25  miles 
an  hour;  that  before  be  entered  on  the  cross- 
ing he  looked  and  listened,  saw  no  car  ap- 
proaching, and  heard  no  signal  or  any  warn- 
ing. This  was  the  testimony  offered  by  the 
plaintiff.  Aided  by  the  presumption  that  the 
deceased  had  exercised  proper  vigilance  In 
attempting  the  crossing,  it  would  be  quite 
sufficient  to  establish  a  prima  fade  case  of 
negligence.  Did  It  disclose  a  case  clear  of 
jontrlbutory  negligence?  That  depends  en- 
tirely upon  which  of  the  conflicting  state- 
ments plaintiff  makes  as  to  the  place  where 
she  was  standing  with  respect  to  her  bus- 
band  before  and  when  the  collision  occurred 
is  accepted  as  the  true  narrative.  In  one 
place  she  says  that  she  was  within  two  feet 
of  the  car  and  the  husband  Immediately  in 
advance  of  her,  while  In  another  place  she 
says  the  husband  had  left  her  on  the  side- 
walk and  bad  started  to  cross  the  street 
when  she  looked  and  saw  him  struck  by  the 


car;  that  be  was  then  on  the  first  track 
while  she  was  back  on  the  sidewalk  a  half 
dozen  steps  away  from  the  crossing  where 
she  says  they  had  stopped,  looked,  and  lis- 
tened. The  witness  on  further  examination 
testified  that  she  and  ber  husband  both 
stopped  Just  where  they  came  to  the  point 
where  he  started  to  cross,  looked  both  ways, 
and  saw  no  car.  In  view  of  this  Indefinlte- 
ness  and  uncertainty  it  was  not  for  the 
court  to  deduce  a  conclusion  that  the  de- 
ceased was  negligent  in  the  choice  of  a  place 
at  which  to  stop  and  look.  Rather  it  was 
for  the  Jury  to  decide  where  the  actual  place 
wa& 

[3]  The  case  of  Ely  v.  Pittsburgh,  O,  C. 
&  St  L.  Ry.,  158  Pa.  233,  27  AtL  970,  la  ex- 
actly in  point  There  the  contradictions  In 
the  plaintiff's  testimony  were  no  less  mark- 
ed than  here  with  respect  to  the  opporttmlty 
he  had  of  seeing  the  approaching  train  which 
colUded  with  blm.  Mr.  Justice  mtchell  in 
his  review  of  that  case  said: 

"This  testimony  was  contradictory,  and  the 
net  retnilt  of  it  by  no  means  dear.  On  part  of 
it  he  was  plainly  entitled  to  go  to  the  jvry; 
on  the  other  part  equally  plainly  he  was  not. 
Under  these  circumstances  the  case  must  go 
to  the  jury,  whose  province  it  Is  to  reconcile 
conflicting  statements,  whether  of  the  same  or 
different  witnesses,  or  to  draw  the  line  between 
them  and  say  whidi  shall  prevail  Had  the  tes- 
timony referred  to  a  subject  as  to  which  the 
burden  of  proof  was  on  the  plaintiff,  the  result 
might  have  been  different,  for  the  court  is  not 
entitled  to  submit  evidence  which  will  merely 
enable  a  jury  to  guess  at  a  fact  In  favor  of  a 
party  who  Is  bound  to  prove  it.  But  in  cases 
like  the  present,  the  plaintiff  is  not  required 
to  disprove  contributory  negligence,  but  only  to 
make  out  a  case  clear  of  it.  Unless,  therefiNre, 
bis  negligence  appears  affirmatively,  he  is  en- 
titled to  go  to  the  jury  on  the  general  presump- 
tion against  it  and  so  likewise  where  the  evi- 
dence is  conflicting  as  It  was  here.  The  weight 
of  the  evidence  appears  to  us  very  clearly 
against  the  plaintiff  on  this  point  but  that  was 
for  the  jury  and  the  court  below." 

That  was  the  condition  here.  The  weight 
of  the  evidence  appears  to  us  very  dearly 
against  the  plaintiff  on  this  point,  neverthe- 
less the  presumption  against  negligence  and 
the  conflict  in  the  evidence  necessarily  car- 
ried the  case  to  the  Jury. 

The  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 


(Ml  Pa.  72) 

HARRIS   CHEMICAIi  CO.  v.   F.   W.  TUN- 
NELL  ft  CO.,  Ina 

(Supreme  Court  of  Pennsylvania.     April  S, 
1918.) 

Sales  ®=»152— Refusal  to  Pebfosu— Riobts 
OF  Selleb. 
In  action  for  breach  of  executory  contract 
for  sale  of  potash,  time  for  delivery  expiring 
July  1,  1915,  potash  to  be  delivered  as  ordered 
by  buyers,  where  only  one  shipment  was  ordered 
and  no  further  shipment  directed  until  the  after- 
noon of  June  30to,  and  there  was  no  time  left 
for  delivery,  defendant  could  cancel  the  contract^ 
and  plaintiff  could  not  recover  for  failure  to 
deliver. 
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Appeal  from  Oonrt  of  Common  Pleas,  BhJl- 
adelphla  Connty. 

Action  by  the  Harris  Chemical  Company,  to 
the  Use  of  Peters,  White  &  Ca,  a^lnst  F. 
W.  Ttmnell  &  Co.,  Incorporated.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  BROWN,  C.  J.,  and  STTEW- 
ART,  MOSOHZISKER,  FRAZBR,  and 
WALIJN6,  JJ. 

John  Arthur  Brown  and  Henry  P.  Brown, 
both  oi  Philadelphia,  for  appellant.  John 
Wearer,  of  Philadelphia,  for  appellee. 

STEWART,  J.  The  transaction  oat  of 
which  this  controversy  arises  la  evidenced  by 
a  written  contract  entered  Into  March  29, 
1915,  under  the  terms  of  which  the  defradant 
company  sold  to  the  plaintiff  c(»npany  300 
tons  muriate  of  potash  of  a  certain  refined 
quality  at  the  price  of  $200  per  ton,  to  be 
delivered  f.  o.  b.  Pennsylvania  Railroad  shlp- 
PM's  works,  'I^illadelphla,  In  carload  lots  of 
not  less  than  16  tons,  as  ordered  out  by  buy- 
ers. The  contract  contains  the  following  pro- 
vision: 

"Buyers  to  give  the  seller  reasonable  notioe 
of  all  ahipmeDts  wanted.  Final  shipments  un- 
der this  contract  to  be  completed  by  Mav  30, 
1915,  and  any  balance  unshipped  on  the  latter 
date  through  failure  of  buyers  to  furnish  in- 
structions, may,  at  the  option  of  the  sellers,  be 
either  shipped  on  this  contract  or  canceled." 

By  supplemental  contract  dated  May  21, 
1915,  the  time  for  delivery  of  the  potash  was 
"extended  until  and  completed  by  July  1, 
1915,  Instead  of  May  30, 1915,  as  given  In  the 
original  contract."  On  April  30th  following 
the  execution  of  the  original  contract,  defend- 
ant shipped,  upon  <Hrder  of  the  plaintiff,  15 
tons  of  tbe  amount  sold.  Plaintiff  never  or- 
dered further  shipment  until  June  30th  fol- 
lowing, and  none  was  meanwhile  shipped. 
On  the  date  last  mentioned  plaintiff  notified 
the  defendant  by  writing  that  It  had  disposed 
of  the  remaining  286  tons  which  It  had  agreed 
to  take  under  contract  of  Marcb  29th  and  the 
extension  of  May  21st,  and  had  assigned  all 
Its  interest  therein  to  Peters,  White  &  Co. 
The  writing  thus  concludes: 

"This  will  be  handed  to  you  by  Mr.  Bills  Jack- 
son representing  Peters,  White  &  Co.,  who  will 
make  the  necessary  arrangements  with  you,  ei- 
ther for  shipping  or  for  holding  on  storage  for 
their  acconnt." 

This  communication  was  delivered  by  Mr. 
Jackson  on  the  morning  at  the  30th  of  Jun& 
Under  same  date,  but  not  delivered  until 
about  4  o'clock  In  the  aftemocm,  this  further 
communication  was  delivered  to  the  defend- 
ant company: 

"Gentlemen:  We  learn  from  Mr.  Kllia  Jack- 
son, the  representative  of  Peters,  White  &  Com- 
pany, of  New  York,  with  considerable  astonish- 
ment, that  you  have  refused  to  recognize  the 
assignment  which  we  made  to  that  firm  of  our 
contract  with  you,  so  far  as  the  balance  of  285 
tons  of  muriate,  under  our  contract  of  March 
29,  1915,  with  you  and  the  extension  thereof  is 


concerned.  We  now  notify  yon  that  in  view  of 
the  fact  that  we  have  sold  this  product  to  Peters, 
White  &  Company,  your  refu^  to  deliver  may 
result  in  a  claim  or  suit  against  us  for  breach 
of  contract  and  that  if  you  persist  in  your  re- 
fusal it  is  our  intention  to  hold  you  to  the  re- 
payment of  any  damage  we  may  suffer  thereby. 
In  order  that  there  may  be  no  misunderstanding 
we  now  give  you  notice,  in  which  Mr.  Jackson 
representmg  Peters,  White  &  Company  joins,  to 
^ip  the  balance  of  this  material,  285  tons  in 
accordance  with  the  terns  of  the  contract  to 
Peters,  White  &  Company,  New  York  City,  New 
York,  who  will  take  np  the  sight  draft  with 
bill  of  lading  and  certificate  of  analysis  attach- 
ed. In  accordance  with  the  terms  of  that  con- 
tract. If  you  do  not  comply  with  this  request 
we  again  call  your  attention  to  the  fact  that 
we  will  hold  you  strictly  responsible  for  any 
loss  that  may  accrue.  You  may,  of  course,  have 
any  reasonable  time  in  which  to  makel  the  ship- 
ment. [Signed]  Harris  Chemical  Company,  by 
Edward  J.  Hasse,  Treas.  FUis  Jackson,  Rep- 
resenting Peters,  White  &  Company." 

Under  date  of  July  1,  1915,  the  defendant 
Company  replied  to  this  communication  as 
foUowB: 

"Harris  Chemical  Company,  Gentlemen:  Your 
letter  of  the  30th  ult.,  which  is  also  signed  by 
Ellis  Jackson  representing  Peters,  White  &  Co., 
was  received  by  us  between  4:30  and  6  o'clock 
p.  m.  yesterday.  Under  the  terms  o^  the  con- 
tract dated  March  29^  1915,  and  the  supplement 
dated  May  21,  1915,  it  is  our  privilege  to  cancel 
it  in  so  far  as  it  relates  to  any  balance  of  muri- 
ate of  potash  unslhipped  by  July  1st,  because  of 
the  failure  on  your  part  to  give  us  such  notice 
as  would  reasonably  «iable  us  to  ship  by  that 
date.  Your  letter  was  the  first  notice  received 
by  us  that  you  desired  shipments  to  be  made  of 
the  balance  of  286  tons  of  muriate  of  potash, 
and  it  cannot  be.considered  as  'reasonable  notice 
Ot  all  shipments  wanted'  as  provided  in  the 
contract.  We,  therefore,  exercise  our  option 
to  cancel  the  contract  for  the  balance  of  the 
285  t(»is  of  muriate  unshipped.  [Signed]  F.  W. 
Tunnell  &  C<»npany,  Inc. ' 

The  present  action  was  brought  25th  of 
August  following,  to  recover  from  defendant 
$15,675,  for  alleged  breach  of  contract,  the 
plaintiff  claiming  this  to  be  the  difference 
between  the  contract  price  of  the  potash  and 
the  market  price  of  the  same  at  the  time  of 
the  alleged  breach,  with  Interest  added.  The 
trial  resulted  in  a  verdict  for  plaintiff  in  the 
sum  $5,765.33.  A  motion  was  filed  by  defend- 
ant for  a  new  trial,  since  withdrawn,  also  for 
Judgment  non  obstante  on  the  whole  record, 
which  was  refused,  and  judgment  according- 
ly was  entered  on  the  verdict  The  aKteal 
brings  nothing  before  us  for  our  considera- 
tion but  the  refusal  of  the  court  to  sustain 
the  defendant's  fifth  point,  which  asked  for 
binding  instructions. 

While  the  Issue  was  single,  namely,  wheth- 
er the  plaintiff  gave  defendant  reasonable 
notice  of  the  shipment  it  wanted — the  deliv- 
ery of  285  tons  of  the  potash  remaining  un- 
shipped— this  Inquiry  can  be  met  only  as 
some  unascertained  facts  are  first  determined. 
The  first  and  most  Important  Inquiry  must 
be  to  ascertain  Just  when  the  demand  for 
shipment  was  made.  The  plaintiff  averred 
in  its  statement  of  claim  filed  that  on  the 
morning  of  the  30th  of  June  the  use  plaintiffs 
notified  the  defendant  company  of  the  assign- 
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ment,  and  demanded  immediate  shipment  ot 
285  tons  of  muriate  of  potash,  which  the  de- 
fendant refused  to  deliver;  and  that  again 
during  the  afternoon  of  the  30th  of  June  the 
use  plalntifT  made  another  demand  upon  the 
defendant  to  deliver  the  said  285  tons,  wliich 
the  defendant  again  refused  to  deliver.  It 
seems  to  be  conceded  that  plaintHTs  right  to 
demand  shipment  continued  until  the  expira- 
tion of  June  30th,  at  midnight,  conditioned, 
however,  that  there  was  left  sufficient  time 
between  the  hour  when  the  demand  was  made 
and  midnight  of  the  same  day  to  reasonably 
admit  of  a  fulfillment  by  defendant  of  its 
contract  obligation,  which  was  to  deliver  t, 
o.  b  in  cars  upon  the  railroad  sidings  at  its 
plant,  285  tons  of  muriate  ot  potash  consign- 
ed to  the  plalntilf.  In  view  of  the  second 
question,  which  is  yet  to  be  considered,  the 
practicability  of  making  tills  delivery  in  the 
time  intervening  between  the  demand  and 
the  close  of  the  last  hour  of  the  day,  the  im- 
portance of  fixing  definitely  when  the  de- 
mand was  first  made  becomes  apparent. 
There  was  no  disagreement  as  to  the  fact 
that  in  the  afternoon  of  that  day,  between 
4  and  5  o'clock,  a  written  demand  for  the 
shipment  was  made.  Defendants  Insist  tliat 
this  was  the  first  and  only  demand.  In  sup- 
port of  plaintiff's  averment  that  the  demand 
was  made  during  the  morning  of  the  30th, 
plaintiff  called  to  the  stand  Mr.  Ellis  P. 
Jad(8on,  who,  as  their  representative  in  the 
transaction,  had  visited  the  defendant  com- 
pany at  its  place  of  business,  to  negotiate 
with  respect  to  certain  details,  on  the  29th 
as  well  as  30th  of  June.  Whatever  otHiver- 
sation  occurred  touching  the  shipment  of  the 
285  tons  occurred  between  Jackson  and  one 
or  other  of  defendant's  firm.  Upon  Jackson's 
testimony,  and  that  alone,  plaintiff  relied  to 
show  an  order  for  shipment  given  during 
the  morning  of  the  30th.  How  far  this  tes- 
timony fell  short  of  the  purpose  for  which  It 
was  offered  may  be  seen  in  witness'  answers 
upon  cross-examination.  He  was  asked  this 
question,  "Did  you  give  shipping  instructions 
on  the  morning  of  June  SOth?"  His  answer 
was,  "I  was  there  prepared  to  give  ship- 
ping instructions."  The  examination  pro- 
ceeded:. 

"Q.  Did  yon  give  shipping  iuatmctions  on 
the  morning  of  June  30tb?  A.  Mr.  Tunnell 
sort  of  turned  me  down  so  flatly  that  I  didn't 
have  a  chance  to  give  any.  Q.  You  did  not  ^ve 
any  ahipping  instructions?  A.  I  was  there  pre- 
pared to.  I  was  their  representative  for  tliat 
purpose.  I  could  have  a  certified  check  there 
and  paid  for  the  whole  stufP.  Q.  I  asked  wheth- 
er or  not  you  rave  shipping  instructions  on 
the  morning  of  Jnne  30th?  A.  I  didn't  have 
a  chance  to  give  them.  Q.  Then  you  didn't 
give  them?  A.  If  I  didn't  have  a  chance  to  give 
them  I  did  not  give  them.  Q.  I  understand  the 
first  shipping  instructions  were  given  in  the 
second  letter  of  June  30th?  A.  Xes.  Q.  That 
was  presented  when?  A.  That  was  presented 
In  the  afternoon.  I  Jndge  about  haU  past  3 
or  4  o'dodc." 

Here  we  have  express  and  repeated  de- 
nials by  the  person,  who,  as  claimed  by  the 


plaintiff,  made  the  demand  during  the  morn- 
ing of  the  30th  for.  shlpmeDt.  that  during 
the  conversatl<»i  he  made  any  sudi  demands, 
and  the  positive  statement  that  the  first 
demand  was  made  by  the  letter  which  be 
said  he  delivered  betweoi  3  and  4  o'clock  of 
the  afternoon.  There  was  not  a  particle  of 
evidence  outside  the  testimony  of  this  wit- 
ness in  the  whole  case  in  support  of  the 
plaintiff's  daim. 

We  come  now  to  the  second  inquiry :  Was 
It  reasonably  practicable  for  the  defendant 
company,  between  the  time  when  It  was 
served  with  the  demand,  about  4  o'clock  on 
the  afternoon  of  the  30th,  to  comply  with 
the  demand  dien  made  by  having  on  board 
of  cars  at  its  sidings,  ready  to  I>e  shipped, 
285  tons  of  pota^?  The  words  "reasonable 
notice"  as  they  occur  in  the  contract  can 
admit  of  no  other  meaning  than  we  have 
here  given  them.  They  can  have  no  refer- 
ence to  anything  but  the  time  required  to 
load  the  particular  shipment  demanded  upon 
the  cars  at  defendant's  siding.  The  time 
required  would  manifestly  depend  on  the 
slse  of  each  diipment;  what  would  be  reason- 
able time  for  shipment  of  15  tons  would 
manifestly  not  be  reastnable  time  for  ship- 
ment of  285  tons.  The  surroundings  of  the 
parties  at  the  time  of  making  the  contract, 
and  the  subject-matter  of  the  contract,  are 
always  admissible  to  ascertain  the  Intention 
and  understanding  of  the  parties.  If  the  ex- 
pression in  the  contract  be  In  any  measure 
disputed.  These,  as  said  in  Bole  v.  New 
Hampshire  Fire  Ins.  Co.,  159  Pa.  53,  28  Atl. 
205,  form  a  sort  of  context  which  may  be 
resorted  to  if  there  is  any  question  to  aid 
in  arriving  at  the  meaning  of  the  contract. 
As  we  read  this  contact,  U  is  entirely  free 
from  ambiguity,  and  can  be  read  Intelligent- 
ly without  recourse  to  extraneous  conditions. 
We  derive  from  the  language  used,  with  re- 
spect to  the  mutual  obligations  assumed,  a 
covenant  on  the  part  of  the  buyer  to  receive 
and  pay  for  300  tons  of  muriate  of  potash, 
at  such  times,  previous  to  the  Ist  day  of 
July,  1915,  and  in  such  manner  as  the  bny» 
may  direct,  giving  to  the  seller  reasonable 
notice  of  the  demand,  to  the  end  that  the 
seller  might  have  reasonable  opportunity, 
in  view  of  its  appliances  and  facilities — as- 
sumed to  be  such  as  are  ordinarily  in  use — 
to  meet  its  covenant,  which  was  to  place  £. 
o.  b.  on  cars  upon  such  railroad  sidings  as 
it  had  in  its  plant  for  shipping  the  potash 
ordered.  We  see  nothing  in  the  contract  to 
indicate  that  other  facilities  than  those  regu- 
larly employed  by  the  seller  in  such  cases 
would  have  to  be  supplied  to  expedite  the 
shipment  of  any  order  received.  The  at- 
tention of  the  defendant  is  that  notice  ot  the 
demand  for  the  shipment  ot  285  tons  of  pot- 
ash, rectived  at  4  o'clock  on  the  afternoon 
of  June  30th,  did  not  afford  reasonable  time, 
within  the  meaning  we  have  given  these 
words,  for  the  shipment  to  be  made  within 
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the  period  fixed  by  the  contract,  and  that 
Its  default  In  making  tbe  shipment  Is  charge- 
able solely  to  the  delay  of  plaintiff  in  giv- 
ing notice  of  Its  demand  for  the  shlpmeBt. 
On  the  other  hand,  the  plaintiff  Insists  that 
the  notice  of  the  demand  was  given  in  ample 
time  to  admit  of  its  shipment  within  the 
period.  With  respect  to  this  Inquiry  the 
burden  rests  on  the  plaintiff,  since  It  Is  al- 
ways for  the  plaintiff  to  show  performance 
of  the  contract  by  himself  when  he  seeks  to 
recover  for  a  breach  of  tlie  other.  The  case 
was  80  proceeded  with,  the  plaintiff  intro- 
ducing the  question.  He  who  seeks  to  com- 
pel  performance  by  othws  must  show  his 
right  to  ask  it  by  showing  his  own  per- 
formance of  all  that  Is  preliminary.  Mint's 
Appeal,  128  Pa.  163,  18  Ati.  609.  It  U  this 
principle  that  governs  in  cases  where  the 
action  is  for  breach  of  contract.  If  the  con- 
tract, as  here,  discloses  prior  conditions  to 
be  performed  by  the  plaintiff,  and  on  which 
defendant's  performance  depended,  there  can 
be  no  recovery  except  as  the  plaintiff  avers 
and  proves  performance  on  his  part  Tba 
first  witness  Interrogated  <»i  the  subject  was 
Frederick  W.  White,  one  of  the  partners  in 
the  use  plaintlfrs  firm.  On  cross-examina- 
tion he'  was  asked  this  question: 

"I  understand  von  to  say  that  in  yonr  opinion 
it  would  be  possible  for  Tunnell  ft  Co.,  receiving 
notice  to  ship  on  June  30th,  in  the  mominK  we 
will  say,  at  tbe  first  visit  at  10  o'clock  to  nave 
shipped  during  tbe  day  of  Jane  30th  the  286 
pounds  of  potash?  A.  I  do  not  know  what  thsir 
tacilities  are." 

Tbe  cross-ezaifiinatlon  ttaua  proceeded: 
"Q.  I  understand  you  to  say  that  you  are 
prepared  to  testify  that  TunneU  ft  Co.,  having 
received  a  notice  of  this  kind,  we  will  say  on 
June  80th,  could  have  delivered  286  tons  of  pot- 
adi  on  June  30tb7  A  I  think  they  testified 
that  they  made  no  efforts  themselves  to  get  the 
car.  Q.  I  am  asking  you  what  yon  are  prepar- 
ed to  testify  to?  A  I  do  not  know  what  their 
facilities  are.  I  have  never  been  to  their  fac- 
tory. I  have  testified  that  there  are  factories 
that  coold  deliver  a  large  quantity  of  muriate 
of  potash  in  a  few  bouis.  Q.  xou  are  not 
familiar  with  tbe  Tunndl  Company's  factory? 
A.  I  have  never  been  in  their  factory.  Q,  Yoa 
do  not  mean  to  tell  us  that  Tunnell  «  Co.  would 
have  been  able  to  deliver  after  the  receipt  of 
the  notice  on  June  SOth  the  balance  of  285  tons 
on  June  SOth?  A  I  just  told  you  I  have  never 
been  to  their  factory,  and  I  do  not  know  what 
facilities  they  have.  Q.  Tou  cannot  give  us  any 
opinion  on  that  point?  A.  I  do  not  know 
anything  about  it."^ 

The  next  witness  Interrogated  was  Ellis 
Jackson.  On  cross-examination  he  testified 
as  tdnomn: 

"Q.  Do  I  understand  you  to  say  that  yoi^ 
think  Tunnell  &  Co.  could  have  delivered  285 
tons  of  potash  shipped  on  cars  on  June  SOth 
after  tbe  receipt  of  that  notice  between  half 
past  3  and  4  o'clock?  A.  We  shipped  soda 
ash,  which  is  tbe  nearest  thing  to  bicarbonate 
of  potash  that  I  know,  which  comes  in  260- 
ponnd  bags,  and  we  have  repeatedly  shipped 
in  one  day's  notice  400  to  600  ton.  This  is  the 
same  kind  of  stuff  exactly,  and  if  I  had  sold 
286  tons  of  soda  ash,  and  somebody  called  me 
on  the  SOth  of  June,  I  would  have  got  off  as 


much  as  I  could,  and  if  I  didn't  get  it  all  off 
that  day,  I  would  the  next.  It  is  the  Intent  of 
these  thiJBgs  it  seems  to  me  is  the  right  sort  of 
thing.  Q.  Do  you  think  Tunnell  &  Co^  I  will 
repeat,  emdd  have  prepared  and  slupped  285  tons  . 
of  muriate  of  potadi  between  halt  past  8  and 
4  o'clock  on  June  SOth  at  the  close  of  the  work- 
ing dav  on  that  date?  A.  That  is  an  hour 
and  a  naif. 

"The  Court:  It  is  midnight  of  that  day.  The 
legal  day  is  midnight.  Q.  We  will  say  mid- 
night. A.  I  have  worked  until  away  in  the 
morning.  For  an  hour  and  a  half  you  could 
not  do  it.  Q.  From  2:30  to  midnight?  A 
They  could  have  gotten  200  tons  off  by  that 
time.    Q.  By  midnight?    A.  Yes." 

This  was  the  whole  of  the  testimony  of- 
fered by  the  plaintiffs  on  this  branch  of  the 
case.  Its  insufficiency  Is  seen  at  once.  Nei- 
ther witness  professed  any  knowledge  of  the 
facilities  of  the  defendant  company.  Tbe 
answer  of  the  witness  last  named  seemed  to 
Inlply  an  acknowledgment  of  the  Impracti- 
cability of  making  the  shipment  by  midnight 
when  he  said: 

"It  I  had  sold  285  tons  of  soda  ash  and  some- 
body called  me  on  the  SOth  of  June,  I  would 
have  got  off  as  much  as  I  could,  and,  if  I  didn't 
get  it  all  off  tbat  day  I  would  the  next" 

— overlooking  and  disregarding  the  fact  that 
under  this  contract  the  defendant  company 
was  not  obliged  to  put  any  of  the  potash  on 
board  the  cars  after  midnight  of  the*  SOth, 
since  the  contract  had  then  expired,  and  the 
parties  had  been  left  to  their  remedies.  No 
more  could  the  requirement  6f  the  contract 
have  been  met  by  loading  a  port  of  the  ship- 
ment required  than  by  loading  none.  We 
have  no  hesitancy  In  pronouncing  as  matter 
of  law,  viewing  with  greatest  liberality  the 
evidence  offered  by  the  plaintiff  that  It 
failed  to  show  such  performance  of  the  ob- 
Ilgatlen  It  assumed  under  the  contract  with 
respect  to  notice  of  Its  demand  for  shipment 
as  entitled  It  to  recover  In  this  case.  The 
court  below  should  have  so  held.  It  was 
error,  therefore,  to  refuse  defendant's  re- 
quest  for   binding  Instructions. 

The  Judgment  is  reversed,  and  Judgment  i» 
now  entered  for  defendant 


.    OtN.  B.  t»> 
STATE  V.  BTBON. 

(Supreme  Court  of  New  Hampshire.    BocUng- 
ham.    June  29,  1918.) 

1.  BASTABDS  *=»16— StJPPOKT. 

The  father  of  a  bastard  is  not  entitled  to  the 
custody  or  the  services  of  tbe  child,,  and  is  there- 
fore not  chargeable  with  his  support,  in  the  ab- 
sence of  statute  or  contract,  giving  the  right  or 
imposing  the  duty. 

2.  Bastabdb  «»17%,  New,  vol.  12  Key-No. 
Series— SUPPOBT. 

Where  the  father  of  a  bastard  child  has  not 
been  ordered,  in  proceedings  brought  for  that 
purpose,  under  Put).  St.  1901,  c.  87,  to  pay  for 
the  support  of  the  child  he  cannot  be  convicted, 
under  Laws  1913,  c.  57,  {  1,  for  willful  neg- 
lect or  refusal  to  support. 

Transferred  from  Superior  Court,  Rocking- 
ham County;   Allen,  Judge. 
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Artbor  Byron  was  Indicted  for  nonsupport 
of  bis  Illegitimate  child,  and  the  question 
whether  the  prosecution  could  be  sustained 
was  transferred  in  advance  of  trial  without 
&  ruling.    Case  discharged. 

WllUam  H.  Sleeper,  of  Exeter,  Oo.  Sol,  for 
the  State.  Scammon  &  Gardner,  of  Exeter, 
for  respondent 

WALKER,  J.  The  statute  upon  which  the 
prosecution  is  based  (Lews  1913,  a  67,  {  1) 
is  as  follows : 

"Any  oerson  who  shall  without  cause,  desert 
or  willfully  neglect  or  refuse  to  provide  for  the 
support  and  maintenance  of  his  wife  in  destitute 
or  necessitous  circumstances,  or  any,  person  who 
shall  without  lawful  excuse  desert  or  willfully 
neglect  or  refuse  to  provide  for  the  support  and 
maintenance  of  his  or  her  legitimate  or  illegiti- 
mate  minor  child  or  children  under  the  age  of 
sixteen  years  in  destitute  or  necessitous  circum- 
stances, shall  be  guilty  of  a  crime  and  on  convic- 
tion thereof  shall  he  punished  by  fine  not  exceed- 
ing three  hundred  dollars  ($300)  or  imprison- 
ment for  a  term  not  exceeding  fifteen  months, 
or  both  such  fine  and  imprisonment  in  the  discre- 
tion of  the  court" 

[1]  The  respondent  claims  that  as  he  has 
not  been  adjudged  guilty  under  the  bastardy 
statute  (P.  S.  c.  87,  i  1),  and  ordered  to  con- 
tribute toward  the  support  of  the  child,  he 
cannot  be  found  guil^  of  deserting  or  neg- 
lecting or  refusing  to  support  the  diUd,  un- 
der the  statute  quoted.  That  the  father  of  a 
bastard  is  not  entitled  to  the  custody  or  the 
services  of  the  child,  and  Is  not  chargeable 
with  its  support,  in  the  absence  of  a  statute 
or  contract  giving  bim  the  right  to  the  cus- 
tody or  imposing  upon  him  the  duty  of  sup- 
port cannot  be  seriously  controverted.  Hud- 
son v.  HUls,  8  N.  H.  417 ;  Kelley  v.  Davis, 
40  N.  H.  187,  6  Am.  Rep.  499;  Plymouth 
V.  Haverhill,  68  N.  H.  400,  401,  46  Aa  460; 
Friesner  v.  Symonds,  46  N.  J.  Eq.  521,  527, 
20  Atl.  257 ;   7  C.  J.  955. 

{2]  But  by  section  4  of  the  act  for  the 
maintenance  of  bastard  children  (P.  S.  c  87) 
tie  may  be  ordered,  upon  proceedings  brought 
for  the  purpose,  to  pay  a  reasonable  sum  to 
the  mother  or  to  the  selectmen  of  the  town 
liable  for  the  maintenance  of  the  child,  to 
be  applied  for  such  maintenance.  A  statuto- 
ry duty  is  thus  Imposed  upon  him,  imder  the 
order  of  the  court  to  support  his  illegitimate 
child.  Brown  v.  Mansur,  64  N.  H.  39,  40,  6 
AtL  768.  It  is  unreasonable  to  assume  that 
the  Legislature  of  1913  Intended  to  create 
tnotber  and  independent  statutory  duty  of 
support  One  purpose  of  the  statute  was  to 
make  it  a  crime  for  a  person  to  fall  to  sup- 
port his  or  her  illegitimate  minor  child  un- 
der the  age  of  16  years  who  may  be  in  des- 
titute circumstances,  when  such  person  is 
under  a  legal  duty  to  care  for  the  child,  or 
«hen  in  the  language  of  the  statute  no  "law- 
ful excuse"  exists  for  the  parent's  neglect 
Clearly  it  would  be  a  'lawful  excuse,"  If  It 
appeared  in  a  given  case  that  the  respondent, 
though  he  might  be  the  natural  parent  of  the 


child,  was  under  no  legal  dutjr  to  fumldi  it 
with  adequate  support.  It  was  not  the  legis- 
lative lntenti<»  to  Impose  a  new  and  Inde- 
pendent duty  upon  the  fathers  of  illegltlmata 
children,  but  to  recognize  and  enforce  sucii 
duties  of  maintenance  as  already  existed.  If, 
for  instance,  the  respondent  in  bastardy  pro- 
ceedings has  performed  the  order  of  the 
court  by  paying  to  the  mother  certain  sums 
of  money  for  the  sui^Mrt  of  the  child,  a  rea- 
sonable construction  of  the  statute  would  not 
authorize  a  criminal  prosecution  against  him 
for  neglect  to  support  the  child  found  to  be 
in  needy  circumstances;  for  no  snCh  legal 
duty  would  rest  upon  him.  Wben  no  duty  of 
support  rests  upon  the  fatber,  tbe  statute 
was  not  intended  to  apply;  and  in  sudti  a 
case  no  crime  is  committed.  In  the  case  of 
the  father  of  a  legitimate  child,  from  whom 
the  mother  has  obtained  a  divorce,  custody 
of  their  child,  and  alimony  for  the  support 
of  herself  and  child,  it  would  seem  that  he 
would  not  be  liable  to  prosecution,  U  tbe 
needs  of  the  child  were  not  provided  for  by 
the  mother.  Other  instances  mig^t  l>e  sug- 
gested, tending  to  show  that  It  was  tbe  vio- 
lation of  an  existing  legal  duty  of  tbe  parent 
that  tbe  enactment  of  the  statute  was  in- 
tended to  prevent  by  dedarlng  It  to  be  a 
crime. 

As,  therefore.  It  appears  that  the  respond- 
ent was  under  no  legal  duty  either  by  stat- 
ute or  contract  to  support  tbe  child,  of  wliicb 
he  la  alleged  to  be  tbe  natural  father,  the 
prosecution-  cannot  be  sustained.  Case  dis- 
charged.   All  concurred. 

"  0»  N.  H.  620) 

HAYWOOD  T.  BOSTON  ft  M.  B.  R. 

(Supreme  Court  of  New  Hampshire.    BeDcnap. 

Jane  29,  19ia) 
Railroads  «s»348(l0)  —  Oboboings  —  Coh- 
TBIBTrrOST  Nbouoenck. 
In  an  action  for  death  at  a  railroad  ctobb- 
ing,  evidoice  held  sufficient  to  sustain  finding 
that  plaintiff  was  not  negligent  in  that  he  re- 
lied upon  the  customary  condnct  of  the  defend- 
ant in  running  its  trains  at  a  certain  speed 
over  the  crossing. 

Transferred  from  Superior  Court,  Belknap 
County;  Sawyer,  Judge. 

Action  by  Harold  E).  Haywood,  administra- 
tor of  the  estate  of  WiUlam  E.  Pickard,  de- 
ceased, against  the  Bost<«  &  Maine  Railroad. 
Verdict  for  plaintiff.  Transferred  upon  de- 
fendant's exceptions.   Exceptions  overruled. 

Shannon  ft  Tilton,  Frank  M.  Beckford,  and 
Ch&rles  B.  Hibbard,  all  of  Lacmia,  for  plain- 
tiff. Jewett  ft  Jewett  and  Theo.  S.  Jewett 
all  of  Laconla,  for  defendant 

PEASLEE,  J.  The  evidence  in  this  case  Is 
somewhat  conflicting,  and  presents  opportu- 
nity for  widely  differing  conclusions  as  to 
what  Pickard's  conduct  was  at  and  Just  be- 
fore the  time  of  the  ncddent    The  question 
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argued  la  wbether  a  finding  conld  be  made 
wUcb  would  be  consistent  with  tbe  exercise 
of  dne  care  on  his  part. 

He  was  13  years  old.  It  could  be  found 
that  he  was  fanilUar  .with  the  crossing;  that 
It  was  the  defendant's  rule  to  limit  the  speed 
of  trains  at  that  point  to  IS  miles  an  hour, 
while  on  this  occasion  the  speed  was  35 
miles;  that  as  Pldcard  walked  across  the 
tndi  he  looked  at  the  approaching  train,  and 
had  no  Idea  that  he  was  in  danger;  and  that 
another  step  would  hare  put  him  In  a  place  of 
safety.  The  plaintUTB  case  Is  thus  brought 
within  the  rule  that  due  care  can  be  found 
from  the  party's  reliance  upon  the  customary 
omduct  of  others.  Mlnot  t.  Railroad,  73  N. 
a.  317.  61  AtL  609 ;  Id.,  74  N.  H.  230,  66  AtL 
825. 

No  question  is  made  as  to  the  sofBdency 
of  the  evidence  of  the  defendant's  fault,  and 
the  case  was  properly  submitted  to  the  Jury. 

Kxoeptioas  overruled.    All  concurred. 

(7>  N.  H.  St) 

POPE  et  ai  V.  BOSTON  &  M.  R.  H. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
June  2»,  1918.) 

1.  Raiiaoass  «=948I(1)  —  FnoBS  —  Acnon— 

KVIDENCX. 

That  the  occupants  of  plaintiff's  buildings, 
claimed  to  have  been  burned  by  defendant 
railroad,  used  liquor  to  excess,  sold  it  on  the 
premises,  concealed  in  the  hay  in  the  bam, 
and  had  been  seen  to  search  for  it  witb  a  lighted 
matdi,  is  relevant  to  tbe  issue  of  cause  of  the 
lire. 

2.  Tbiai,  0=>55— Rkcxftion  of  Sviokncb— 
kixciting  pssjcdick. 

The  test  of  whether  evidence  should  be  ex- 
cluded because  caloolated  to  excite  prejudice 
is  whether  the  prejudice  is  undue. 

8.  Tbiai.  4=965— UxcKPnoir    of   BvxDBifOK— 
BxciriNO  Pbejudice. 
The  issue  of  whether  evidence  is  calculated 
to  excite  undue  prejudice,  relative  to  excluding 
U  for  that  reason,  Is  one  of  fact 

4.  Apfeai.  and  Ebbob  9=3t)92— Recxftion  of 
Evidence— BxoiTTNQ  Pbejudice. 

There  being  evidence  to  sastain  the  court's 
findings  that  admitted  evidence  would  prob- 
ably aid  the  jury  in  its  search  for  the  truth, 
exception  to  its  admission  as  calculated  to  ex- 
cite prejudice  must  l>e  overruled. 

5.  Tbial   *=»133(1)— Misconduot  o»  Ootjk- 

SKI>-QUK8nON    OF   KAOT. 

Whether  counsel  was  guilty  of  misconduct 
in  asking  incompetent  questions,  and,  if  so, 
whether  it  produced  the  verdict,  are  questions 
of  fact. 

6.  Appeai,  and  Ebbob  «=3l060(2)  —  Habm- 
I.E88  Ebbob— Misconduct  of  Counsbi/— 
FiNDinos. 

Verdict  will  not  be  set  aside  because  of  any 
misconduct  of  counsel  in  asking  incompetent 
questions,  unless  it  be  found  that  this  produced 
the  verdict 

7.  Appeai,  and   Brbob  «=3930(2>— Jb'BESTTMP- 

TION— OBEYINO   iNSTBtTCTIONS. 

It  will  be  assumed.  In  the  absence  of  a 
tiading  to  the  contrary,  that  the  jury  obeyed  the 
court's  instruction  to  pay  no  attention  to  what 
counsel  said. 


8.  Appeai.  and  Ebbob   9=31060(1)— Bxtiew— 

BXLKVANT  HeABBAT. 

It  is  not  usual  for  the  Supreme  CSourt  to 
disturb  a  verdict  merely  because  a  witness  was 
asked  a  question  calling  for  relevant  hearsay; 
the  objection  being  to  form,  not  substance. 

9.  Tbiai,  «=>110— Misconduct  of  Cocnsei,— 
RBPrrmoN  of  Question. 

Ruling  that  defendants  conld  not  show  what 
witness  had  heard  about  a  woman  setting  a 
fire  is  not  a  ruling  that  it  could  not  show  by 
competent  evidence  that  she  set  the  fire,  so  that 
the  further  question  whether  witness  knew  of 
the  woman  is  not  an  offense  against  the  law  of 
the  trial. 

10.  Appeai,  and  Ebbob  <3=s»20tK2)— Ibbxspon- 
SIVK  Answkb— Objection  at  TUai.. 

The  Supreme  Court  will  not  disturb  a  ver- 
dict merely  because  of  incompetent  matter  in 
irresponsive  answer;  but  instruction  to  disre- 
gard it  must  have  been  requested. 

Transferred  from  Superior  Court,  Belknap 
County;    Sawyer,  Judge. 

Action  on  the  case  by  J.  Frank  Pope  and 
another  against  the  Boston  &  Maine  Rail- 
road for  burnlnil  of  plaiatifO's  buildings. 
Verdict  for  defendant,  and  case  transferred 
on  plaintiffs'  exceptions  to  evidence  and  re- 
marks of  defendant's  counseL  Exc^tionH 
overmled. 

Sweeney  &  Cox,  of  Lawrence,  Mass.,  Stev- 
ens, Couch  &  Stevens  and  Martin  &  Howe,  all 
of  Concord,  and  Owen  &  Veazey  and  Charles 
B.  Hlbbard,  all  of  Laconia,  for  plaintiffs. 
J«wett  &  Jewett  and  Theodore  S.  Jewett, 
all  of  Laconia,  for  defendant. 

YOUNO.  3.  [1-4]  The  evidence  admitted 
subject  to  exception  was  relevant  to  tnu 
matter  in  issue;  that  is,  the  facts  the  occu- 
pants of  the  plaintiffs'  buildings  used  liquor 
to  excess,  sold  It  on  the  premises,  concealed 
It  in  the  hay  in  the  bam,  and  had  been  seen 
to  search  for  it  with  a  lighted  match,  all 
tended  to  the  conclnsion  that  they  might 
have  set  the  fire  in  question.  The  objection, 
and  the  only  objection,  that  can  be  urged 
against  the  admission  of  these  facts,  is  that 
they  were  calculated  to  excite  prejudice.  Th» 
test  to  determine  whether  evidence  should  be 
excluded  for  that  reason  lid  to  Inquire  wheth- 
er the  prejudice  it  excites  is  undue.  The 
issue  raised  by  that  inquiry  is  one  of  fact, 
consequently  the  plaintiffs'  exception  to  the 
admission  of  evidence  must  be  overruled,  for 
it  cannot  be  said  there  is  no  evidence  to  sus- 
tain the  court's  findings  that  this  evidence 
would  probably  aid  the  Jury  in  its  search  for 
the  truth. 

[6-1]  A  witness  the  defendant's  counsel 
was  cross-examining  testified,  without  objec- 
tion, that  he  had  heard  that  one  of  the  oc^ 
cupants  of  the  platntiffs'  premises  burned 
another  set  of  buildings;  but,  when  counsel 
asked  him  if  he  had  heard  she  did  it  by 
throwing  a  lamp  at  the  man  with  whom  she 
was  living,  the  plaintiffs  objected,  and  the 
court  sustained  their  objection,  and  directed 
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tbe  jury  to  pay  no  attoition  either  to  what 
the  witness  said  he  had  heard  or  to  the  ques- 
tion objected  ta  The  plaintiffs  contend  that 
what  the  defendant's  counsel  did  rendered 
the  trial  unfair  and  that  the  rerdlct  should 
be  set  aside  for  that  reason.  Whether  the 
defendant's  counsel  was  guilty  of  miscon- 
duct, and,  if  he  was,  whether  It  produced 
titke  verdict,  are  both  questions  of  fact  If 
he  knew  when  he  asked  these  questions  that 
they  were  incompetent,  and  asked  them  for 
the  mere  purpose  of  prejudicing  the  Jiit:^ 
against  the  plaintiffs,  the  court  should  dls- 
dpllne  taim;  bat  it  does  not  necessarily  fol- 
low from  the  fact,  if  it  Is  a  fact,  that  coun- 
sel was  guilty  of  misconduct,  that  the  ver- 
dict should  be  set  a^de.  Whether  ttiat 
should  be  done  depends  on  how  the  court 
finds  the  fact  aa  to  whether  his  misconduct 
produced  the  verdict.  But,  whatever  the 
fact  may  be,  this  exertion  must  be  overrul- 
ed as  the  case  stands,  for  the  oovtt  directed 
the  Jury  to  pay  no  attention  to  what  counsel 
said,  and  It  will  be  assumed,  in  the  absence 
of  a  finding  to  the  contrary,  that  tb«  Jury 
obeyed  the  court's  Instrsctlon.  In  short, 
the  fact,  if  it  were  the  fact,  this  woman 
burned  another  set  of  buildings  by  throw- 
ing a  lamp  at  the  man  with  whom  she  was 
living  was  relevant  to  the  Issue  of  the  cause 
of  the  fire  in  question,  and  It  Is  not  usual 
for  this  court  to  disturb  a  verdict  merely 
because  a  witness  is  asked  a  question  which 
calls  for  relevant  hearsay,  for  such  an  ob- 
jection Is  to  form,  not  substance. 

[I]  The  plaintiffs  also  complain  because 
defendant's  counsel  asked  a  witness  whether 
be  knew  there  was  such  a  woman  at  the 
time  of  the  flre  in  question.  They  based  this 
complaint  on  the  proposition  that  the  court 
had  ruled  that  what  happened  at  the  other 
Are  was  inadmissible,  and  that  this  question 
was  an  offense  against  the  law  of  the  trial. 
The  difOculty  with  this  contention  is  that  it 
Is  not  founded  on  fact  What  the  court  rul- 
ed was  that  the  defendant  could  not  show 
what  the  witness  had  heard  about  the  wo- 
man setting  the  other  9re,  not  that  they 
could  not  show  she  set  it  by  competent  evi- 
dence. 

[It]  They  also  complain  &t  the  witness'  an- 
swer to  this  question.  The  answer  was  irre- 
sponsive, and  this  court  wiU  not  disturb  a 
verdict  merely  because  inco^^>etent  matter  is 
brought  to  the  Jury's  attention  in  that  way. 
If  they  thought  the  answer  was  prejudicial, 
ttaey.diould  have  asked  the  court  to  instruct 
the  Jury  to  disregard  It  Wheeler  v.  Con- 
toecook  Mills,  77  JN.  H.  661,  84  AQ.  265.  No 
reason  has  been  suggested,  and  none  is  ap- 
parent, why  the  plaintiffs'  exception  to  the 
opening  statement  of  defendant's  icounsel 
should  not  be  overruled. 

Exceptions  overruled.    All  concurred. 


.  as  Hd.  v») 

DAVISON    CBEMIOAI.    00.    OF    BALTI- 

MORB  COUNTY  v.  BAUGH  CHiaMI- 

OAL  00.  OF  BALTIMOEB  COUNTY. 

(No.  86.) 

(Court  of  Appeals  of  Maryland.    June'SO,  1918. 

Motions   for   Rehearing  and   Modification   of 
Opinion  and  Mandate  Denied  July  30,  1918.) 

1.  GONTBAOTS  «=>147(1>— GoSBTBUCnON. 

In  arriving  at  the  Intention  of  the  parties 
to  a  contract,  the  court  must  regard  the  lan- 
guage employed,  the  subject-mattir,  and  the  ww 
roundiag  circumstances. 

2.  Saixs   «=369— Sale   or   Aoin— Oonbtbuo- 
HON  Of  CONTBACT— "Chahbib  Actn." 

"Chamber  add,"  tn  a  contract  for  the  sale 
of  lulphoric  acid,  to  mn  a  numb«r  of  years, 
h«ld  to  refer  to  sulphuric  acid  made  from  py- 
rites, almost  univenit^lly  employed  in  the  manu- 
facture of  acid  phosphate,  to  the  production  of 
which  alone  the  seller's  plant  was  adapted,  to 
the  knowledge  of  the  buyer. 

3.  Sales  «=9l81(ll)— Dutz  or  Sklleb— Sur- 

ncIKNCT  or  EVIDENCK. 

'  In  suit  by  one  chemical  company  against 
another  to  compel  spedfio  perfortnanee  of  con- 
tract to  deliver  sulphuric  acid,  evidence  held 
to  show  defendant  exercised  all  reasonable  dili- 
gence in  efforts  to  secure  pyrites  necessary  to 
enable  it  to  comply  with,  obligation  to  plain- 
tiff. 

4.  SAJJtf  «=3l50(lJ-^P«0DcaT  or  Plant— Du- 

TT  or   iSELLKB. 

Where  a  chemical  company  contracted  to 
dehver  to  another  company  sulphuric  acid,  the 
product  of  its  plant  it  was  not  reqtdred  to 
purchase  add  from  other  manufacturers  in  or- 
aer  to  make  deliveries,  but  was  boand  to  make 
every  reasonable  effort  to  secure  raw  material 
wherewith  to  manufacture  it,  and  to  pay  any 
reasonable  sum  necessary. 
6.  Sales  9=>l72  —  Obuoation  or  Bbixkb— 
Cost  or  Raw  Matkbiax. 

Where  a  chemical  company  contracted  to 
seH  sulphurie  add  made  from. pyrites  by  it  at 
a  given  price,  the  fact  that  the  price  of  pyrites 
arose  sharply  thareaftM',  on  acconnt  of  war 
conditions,  did  not  release  the  company  trom 
its  duty  to  perform. 
6.  Saus  4eB>i8l(ll>--DiJTr  or  SBixn— Oiu> 

GENOB— iOVInXNOB. 

In  suit  for  specific  performance  of  a  con- 
tract to  deliver  sulphuric  add,  evidence  that 
other  manufacturers  were  able  to  secoxe  some 

Syrites  as  raw  material  is  not  condusive  evl- 
enoe  tiiat  defendant  company,  by  reasonable 
diligence^  could  have  obtained  enough  ore  to 
meet  its  obligations. 

Appeal  trom  Gtrenlt  Court  Na  2  of  Bal- 
timore City;  Henry  Duffy,  Judge. 

Suit  by  the  Baugh  Chemical  Company  of 
Baltimore  County  against  the  Davison 
Chemical  Contpany  of  Baltimore  County, 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  Mil  dismissed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOBk 
THOMAS,  PATTISON,  URNER,  and  STOCK- 
BRIDGE,  JJ. 

Harry  N.  Baetjer  and  Oharies  McH.  How- 
ard, both  of  Baltimore  (Venable,  Baetjer  St 
Howard,  of  Baltimore,  on  the  brief),  for  ap- 
pellant Frank  B.  Savldge,  of  Philadelphia, 
Pa.,  and  W.  Irvine  Cross,  of  Baltimore  (Lee 

5.  Meyer,  of  Baltimore^  on  the  brief),  for  ai>- 
pellee. 


tfssFor  oUtai-  euej  we  *am«  topic  and  KBT-NVMBBA  la  all  Kejr-NumlMTed  DlseaU  and  Induai 


Digitized  by 


Google        i 


Md.) 


DAVISON  OHEBaOAti  C».  ▼.  BAUCtH  OHKMICAL  00. 


405 


THOMAS,  J.  The  app^ee,  tbie  Bangb 
CSiendcal  Company  of  .Baltimore'  Qouoty, 
pltiintlfl  below.  Is  a  coiijoration:  engaged  In 
the  mannfactore  of  add  phosphate,  and  Its 
plant  Is  located  In  Baltimore  county,  Md^ 
and  the  appellant,  the  Dariaon  Chemiod  Com- 
pany of  Baltimore  County,  Is  a  corpora- 
tion engaged  in  the  manufacture  of  sul- 
phuric acid,  and  its  plant  is  also  located  lo 
Baltimore  county.  The.  chief  materials  used 
In  the  manufacture  of  add  phosphate,  the 
product  of  plaintiff's  plant,  are  sulphuric 
add  and  phosphate  rock,  and  for  a  number 
of  years  prior  to  the  year  1913,  the  plaintiff 
had  purchased  the  sulphuric  acid  required 
In  the  manufacture  of  its  acid  phosphate 
from  the  defendant.  Sulphuric  acid  is  made 
from  sulphur,  and  originally,  or  in  the  early 
days,  the  raw  material  employed  In  the  man- 
ufacture of  that  add  was  native  sulphur  or 
brimstone.  After  the  discovery  of  the  sul- 
phur bearing  ore  called  pyrites,  containing 
about  60  per  cent  of  sulphur)  it  became  the 
raw  material  generally  used  In  the  manu> 
facture  of  sulphuric  add,  parttcularly  the 
low  grade  of  add  used  in  the  taiaklng  of  add 
phosphate.  Just  when  this  Cbange  from 
brimstone  to  ^iltea  took  place  is  net  de- 
flnltdy  fixed  by  the.evldence  In  the  case,  but 
the  lower  court  in  its  opinion  stated  that  It 
was  between.1880  and  1890.  The  chief  snpply 
of  pyrites  was  Imported  from  Spain,  the 
supply  from  the  Canadian  mines  and  mines 
in  this  country  beUig  very  small,  and  those 
mines  were  generally  owned  or  controlled 
and  their  product  consumed  by  companies 
engaged  In  ihe  manufacture  of  add  or  add 
phosphate.  .       > 

In  the  early  part  of  1913,  the  plaintiff  and 
defendant  began  negotiations  for,  the  pur- 
chase and  sale  of  sulphuric  add,  which  re- 
sulted in  a  contract  executed  by  them  the 
28th  day  of  April,  1913,  by  which  the  plaintiff 
purchased  from  the  defendant  from  30,000 
to  50,000  tons,  of  2,000  pounds  each,  of  sul- 
phuric add  per  year,  of  the  quality  desig- 
nated "chamber  add  ranging  from  60  degrees 
to  64  degrees  Beaume,"  to  be  delivered  at  the 
plalntitrs  works  at  Canton,  or  to  Bangh  & 
Sons  Company,  Norfolk,  Va.,  for  a  period  of 
five  years  beginning  January  1,  1913,  and 
ending  December  81,  1917,  lot  the  sum  of 
^.75  per  ton.  The  ctmtract  provided  fliat 
the  plaintiff  should  dedare  on  the  ^  of  Jan- 
nary  of  eadi  year  what  amount  in  excess  at 
the  mini""""  amount  of  30,000  tons  It  would 
take  that  year,  and  that  the  deliveries  of 
snlphnrlc  add  should  be  made  as  nearly  as 
pocBlble  In  equal  weekly  installments,  and 
also  contained  the  following  provision^:, 

"Fire,  accident  or  strilce,  in  the  woik  of  any 
of  the  parties  herein  mentioned ;  obstruction  to 
navigation,  acddent  to  acid,  barges,  war,  In- 
surrections or  other  tincontrollable  causes  ren- 
dering IniyeTS  unable  to  reodve  br  sellers  on- 
able  to  deliver,  shall  be  good  and  sufficient  rea- 
sons to  make  this  contract  inoperative  daring 
the  period  of  necessary  repairs,  reconstructions, 
or  c<«tlnaanc«  of  tiie  difficulties.^ 


.  Inunedla:tely  following  the  execution  of 
the  contract,  tlie  price  fixed  thereby  was  by 
agceement  reduced  to  $5  per  ton.  In  pur- 
siiance  of  the  provisions  of  the  contract,  the 
'[daintift  elected  to  take  50,000  tons  of  add  p^r 
year,  and  it  appears  that  the  deliveries  c2 
the  add  were  accordingly  and  regularly  made 
by  the  defendant  during  the  years  1913  and 
1014  and  until  some  time  early  in  the  year 
1916.  During  the  year  1915,  the  defendant 
failed  to  make  full  deliveries  to  the  plaintiff, 
and  in  February,  1916,  the  plaintiff  filed  a 
Idll  in  equity  to  compel  the  defendant  to  per- 
form  its  contract  The  defense  in  that  suit 
was  that  by  reascm  of  a  breakdown  in  its 
plant,  and  other .  causes,  the  defendant  had 
not  been  able  to  make  full  deliveries  to  the 
plalnltf  and  other  parties  to  whom  It  bad 
sold  sulphuric  add,  and  that  it  weis  therefore 
compelled  to  make  a  proportionate  dlatribn* 
tlpn  of  the  product  of  its  factory  among  them. 
In  disposing  of  the  case  on  May  18,  1918, 
Judge  Bond  siald  that  the  evidence  produced 
showed  that  there  had  been'  much  interrup- 
tion in  the  defendant's  factory,  due- to  ac- 
cidents and  breakdowns  in  Its  plant  during 
the  year  1915,  "and  up  to  this  time,"  which 
cut  down  its  capadty  to  an  "extraordlnaiy 
extent";  th^t  as  the  defendant's  contracts 
would  have  dece^sitated  a  full  normal  work- 
ing of  its  plant,  it  was  incapable  by  reason 
Of  such  Interruption  of  filling  all  of  them; 
that  the  prindple  of  "prorating"  should  gov- 
ern and  determine  the  rights  of  the  parties 
when  the  output  is  involuntarily  reduced 
was  la  that  case  conceded ;  that  the  suspect- 
ed Improper  preference  of  later  buyers  over 
the  plaintiff  had  not  been  established  by  the 
evidence,  and  that  he  would  sign  an  order 
dismissing  the  petition  for  a  ptdlminary  in- 
junction. The  case  was  never  pressed  to  a 
final  hearing,  and  the  biU  was  later  dismissed 
by  the  plaintiff,  and  on  the  lOth  of  Novem- 
ber, 1916,  the  plaintiff  Inrought  suit  at  law 
against  the  defraidant  to  recover  damages  for 
the  nondeUv#iy  of  add  in  accordance  wltli 
its  contract  up  to  and  including  June,  1916. 
Interference  with  the  importation  of  py- 
rites caused  by  the  war,  and  which  had  dls- 
minished  the  normal  supply  during  the  year 
1016,  had  largely  abated  during  .the  fall  of 
1016  and  the  early  part  of  1917,  and  by  rea- 
son theteof,  and  the  extra  efforts  made  by 
the  defendant  in  antldpation  of  difficulty 
in  obtaining  the  ore,  it  had,  in  March,  1917, 
accumulated  at  its  plant  about  fOrty-eigiit 
thousand  tons.  About  that  time,  however. 
Just  preceding  the  entrance  of  this  country 
into  the  war,  the  Interference  with  naviga- 
tion occasioned  by  the  German  U-boat  cam- 
paign became  very  snious.  The  companies 
with  which  the '  defendant  had  contracted 
for  deliver^  of  the  ore,  and  whose  contracts 
contained. a  dause  similar  to  the  clause  tn 
the  contract  between  the  plaintiff  and  tte 
defendant  wMdi  we  have  quoted,  notified 
the  defendant  that  tkey  would  be  ccunpeUed 
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to  snspend  deliveiies.  After  reoeiylng  this 
notice,  and  after  making  efforts  to  secure 
further  deliveries  of  ore  from  the  parties 
with  whom  It  had  contracted  and  from  other 
sources,  the  defendant  notified  the  plaintiff 
and  all  others  with  whom  It  had  contracts 
for  delivery  of  sulphuric  add  that  after  the 
exhaustion  of  Its  accumulated  stock  of  py- 
rites it  would  not  be  able  to  make  deliveries 
of  the  add  contracted  for,  and  would  have 
to  take  advantage  of  the  clause  In  Its  con- 
tract with  the  plaintiff  authorising  a  sus- 
pension of  deliveries.  At  the  same  time  the 
defendant  stated  that  It  would  continue  its 
efforts  to  secure  pyrites,  and  continue  to 
deliver  to  them  their  proportion  of  add  from 
any  pyrites  that  it  might  be  able  to  obtain, 
and  offered  to  install  in  its  plant  brimstone 
burners,  and  to  furnish  the  plaintiff  and  oth- 
CT  parties  to  whom  It  had  contracted  to  fur- 
nish add,  with  brimstone  add,  provided  they 
would  agree  to  pay  the  increased  cost  of  the 
brimstone  add  delivered  in  lieu  of  add  made 
from  pyrites.  All  of  the  parties  with  whom 
the  defendant  contracted  accepted  the  offer 
of  the  defendant  and  entered  into  agree- 
ments accordingly  except  the  plaintiff,  and 
on  the  25th  of  September,  1917,  the  plaintiff 
filed  in  the  court  below  a  bill  of  complaint 
against  the  defendant,  in  whlcb  it  prayed: 

**(«)  Tliat  a  decree  may  be  paased  command- 
ing the  said  Davison  Chemical  Company  of 
Baltimore  County  to  ipedficaUy  perform,  keep, 
and  observe  the  several  promises  and  agreement 
in  the  aforementioned  contract  set  out  to  be 
performed,  kept  and  observed,  and  commanding 
and  directing  the  said  delendant  corporation, 
its  officers,  agents  and  servants,  to  make,  dur- 
ing the  time  covered  by  said  contract,  the  de- 
liveries of  add  to  this  plaintiff  required  by 
eaid  contract. 

"(b)  That  an  injunction  may  issue,  strictly 
enjoining  and  prohibiting  the  said  Davison 
Chemical  Company  of  Baltimore  County,  its 
and  eadi  of  its  officers,  agents,  and  servants, 
from  delivering  during  the  terms  covered  by 
its  said  contract  with  the  plaintiff  anv  sulphuric 
acid  to  any  parties  with  which  it  has  entered 
into  contracts  on  or  subsequent  to  May  7,  1915, 
while  said  Davison  Chemical  Company  of  Bal- 
timore County  is  in  default  as  to  the  delivery 
of  any  part  of  the  salphurio  add  to  which  this 
plaintiff  is  enUtied  under  said  contract. 

"(c)  And  that  a  preliminary  injunction  may 
issue,  strictiy  enjoining  and  prohibiting  the  said 
Davison  Chemical  Company  of  Baltimore  Coun- 
ty, its  and  each  of  its  officers,  agents,  and  serv- 
ants, from  discriminating  against  the  plaintiff 
in  the  distribution  and  delivery  among  its  cus- 
tomers of  the  sulphuric  dcid  manufactured  by 
it  from  whatever  raw  material,  and  from  with- 
holding from  this  plaintiff  any  part  of  the  fair 
and  accurate  pro  rata  share  of  the  sulphuric 
add  manufactured  by  it  until  the  further  order 
of  this  court" 

On  the  same  day  the  coort  passed  an  order, 
directing  a  preliminary  injunction  to  be  issu- 
ed, requiring  the  defendant  to  "proceed 
forthwith  to  fulfill  the  contract  between  the 
complainant  and  the  defendant  dated  the 
28th  day  of  April,  1918,  in  accordance  with 
its  terms,"  and  providing  that  "the  deliveries 
be  at  the  rate  of  60,0(X)  tons  a  year,  and 
that  said  deliveries  be  made  weekly  from  this 
date,  said  deliveries  to  be  made  as  nearly  as 


possible  in  equal  weekly  installments  of  961 
tons  each.  Provided,  however,  that  If  In 
each  and  any  week  conunendng  from  the 
date  of  this  order  the  defendant  is  unable 
to  produce  the  entire  output  which  it  is  nor- 
mally capable  of  produdng,  or  if  for  any 
Justifiable  cause  the  defendant  is  compelled 
to  pro  rate  its  weekly  output  among  its  cus- 
tomers, then  the  defendant  may  abate  the 
number  of  tons  furnished  to  the  complainant 
in  each  week  in  the  same  proportion  that  the 
deliveries  in  such  week  to  defendant's  other 
customers  are  abated."  The  order  further 
required  the  defendant  to  "continue  to  make 
shch  deliveries  until  auoh  contract  is  ful- 
filled, or  until  the  further  order"  of  the  court 

The  defendant  answered  the  plaintiff's 
bill,  and  moved  that  the  preliminary  Injunc- 
tion be  dissolved,  and  the  testimony  in  this 
case  was  taken  at  the  hearing  of  that  motion. 
Upon  the  evidence  produced  at  the  hearing, 
and  on  the  8d  day  of  I>eceml>er,  1917,  the 
court  overruled  the  motion  to  dissolve  the  in- 
junction, and  in  accordance  with  the  ai^lica- 
tion  ot  the  plaintiff  modified  its  order  of 
September  26, 1917,  granting  the  injunction  to 
the  extent  of  limiting  the  deliveries  of  snl- 
phuric  acid  by  the  defendant  to  December  81. 
1917,  or  the  farther  order  of  the  court  Noth' 
Ing  further  appears  to  have  been  done  in  the 
case  until  it  was  submitted  for  final  decree 
upon  bill,  answer,  and  evidence  taken  at  the 
hearing  of  the  motion  to  dissolve,  and,  the 
parties  having  agreed  that  after  the  issnhig 
of  the  preliminary  Injunction  on  the  25th  of 
September,  1917,  and  until  December  81, 1917, 
the  defendant  bad  delivered  to  the  plaintiff 
sulphuric  add  at  the  rate  of  60,000  tons  per 
annum,  the  court  passed  the  following  de- 
cree, from  whldi  this  appeal  was  taken: 

"It  is  therefore,  this  12th  day  of  March,  1918, 
by  the  circuit  court  No.  2  of  Baltimore  dty,  ad- 
judged, ordered',  and  decreed  that  the  defendant 
under  its  contract  with  plaintiff  and  the  evi- 
dence adduced  was  obliged  to  specifically  per- 
form and  carry  out  said  contract  with  plaintiff 
from  the  date  of  the  filing  of  the  bill  on,  and 
to  deliver  to  plaintiff  between  September  25 
and  December  81, 1917,  both  indnslve,  sulphuric 
add  at  the  rate  of  60,000  tons  a  year  and  aa 
nearly  as  possible  in  equal  weekly  installments 
of  961  tons  each,  irrespective  of  the  raw  ma- 
terial from  which  the  said  add  might  be  made, 
and  that  the  injunction  lieretofore  granted  in 
this  case  on  the  26th  day  of  September.  1917,  as 
modified  by  the  order  issned  on  the  3d  day  of 
December,  1917,  be  and  it  hereby  is  made  pei^ 
petual." 

The  defense  relied  on  by  the  am>ellant  is 
that  under  its  contract  with  the  plaintiff  of 
April  28,  1913,  it  was  not  required  to  deliver 
add  made  from  brimstone,  and  that  it  was 
unable  by  reason  of  the  war  to  obtain  the 
necessary  amount  of  pyrites  to  fnlfill  its  con- 
tract with  the  plaintiff  and  other  parties 
vrith  whom  it  had  contracted  to  deliver  add 
or  add  phosphate,  It  was  entitled,  under  the 
provlsi(»i  we  have  quoted,  to  suspend  the 
deliveries  of  add  to  the  plaintiff  to  the  ex- 
tent of  its  inability  to  secure  pyrites,    nte 
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«ontentlon  of  the  appellee  Is  that  the  appel- 
lant was  bound  to  deliver  the  add  to  the 
amonnt  specified  in  its  contract,  regardless  of 
whether  it  was  made  from  brimstone  or  py- 
rites, and,  further,  that  the  appellant  by  a 
proper  effort  conid  have  obtained  a  aaffldent 
amount  of  pyrites  to  enable  It  to  comply  with 
its  contract.  The  learned  court  below  took 
the  ylew  that  by  reason  of  the  conflict  in  the 
testimony  as  to  the  meaning  of  the  words 
"chamber  add"  the  evidence  produced  by  the 
defendant  was  not  suffldent  to  establish  a 
usage  and  to  show  that  the  trade  meaning  of 
the  words  "chamber  add"  was  add  produced 
from  pyrites,  and  further  held  that  the  evi- 
dence showed  that  the  defendant  had  not 
exerdsed  due  diligence  to  secure  suffldent  py- 
rites to  enable  It  to  fulfill  Its  contract  with 
tiie  plaintiff,  and  that  it  had  not  made  an 
effort  to  procure  acid  from  other  manufactur- 
ers of  add  for  that  purpose.  The  effect  of 
the  preliminary  Injunction  was  to  require  the 
defendant,  during  the  period  between  the 
25th  of  September  and  the  31st  of  December, 
to  supply  the  plaintiff  with  sulphuric  add 
made  from  brimstone  or  pyrites,  at  the  rate 
of  60,000  tons  a  year,  without  regard  to  its 
ability  to  procure  pyrites. 

The  pleadings,  exhibits,  and  testimony  In 
the  case  cover  about  800  pages  of  the  printed 
record.  It  would  necessarily  greatly  prolong 
this  opinion  to  undertake  to  discuss  this  evi- 
dence, and  we  shall  not  attempt  to  do  more 
than  state  the  conclusion  we  have  readi- 
ed after  careful  examination  of  it 

11, 2]  It  is  apparent  that  the  first  and  im- 
portant question  in  the  case  involves  the  con- 
struction of  the  contract  between  the  plain- 
tiff and  defendant  of  April  28,  1813.  A  large 
part  of  the  evidence  was  offered  for  the  pur- 
pose of  showing  the  meaning  of  the  words 
"chamber  add."  The  witnesses  produced  by 
the  plaintiff  testified  that  they  mean  add 
manufactured  by  the  diamber  process  from 
either  pyrites  or  brimstone,  whUe  the  evi- 
dence offered  by  the  defendant  tends  to  show 
that  at  the  time  the  contract  of  1913  was  ex- 
ecuted  they  were  generally  understood  by 
those  engaged  in  the  manufacture  or  sale  ot 
add  and  add  phosphate  to  mean  the  low 
grade  of  add  manufactured  from  pyrites  by 
tbe  chamber  process.  The  predse  question, 
however,  to  be  determined  Is,  What  Is  the 
meaning  of  the  words  "chamber  add"  as  used 
In  the  contract  between  the  plaintiff  and  de- 
fendant? In  the  case  of  Saunders  Go.  v.  Duck- 
er.  lie  Md.  474,  82  AtL  164,  Ann.  Cas.  1913  C, 
817,  this  court  said: 

"It  is  an  established  canon  of  con8trocti<Hi 
that :  'In  order  to  arrive  at  the  intention  of  the 
parties,  the  contract  itself  must  be  read  in  the 
light  of  the  circumstances  under  which  it  was 
entered  into.  Oeneral  or  indefinite  terms  em- 
ployed in  the  contract  may  be  thns  explained  or 
restricted  ss  to  thdr  meaning  and  application ; 
and  tbe  contract  must  be  so  construed  as  to  give 
it  such  effect  and  none  other,  as  the  parties  in- 
tended at  the  time  it  was  made.' " 


Contracts  "must  receive  a  reasonable  con- 
struction so  as  to  give  effect  to  the  intention 
of  the  parties  thereto^  and  so  as  to  carry  out 
rather  than  defeat  the  purposes  for  wliicfa 
they  were  executed.  They  should  neither,  on 
the  one  hand,  be  so  narrowly  or  technically 
interpreted  as  to  frustrate  their  obvious  de- 
sign; nor,  on  tiie  other  hand,  so  loosely  or 
inartificially  as  to  relieve  the  obligor  from 
a  liability  fairly  within  the  scope  or  spirit  of 
their  term."  And  in  the  case  of  Schlens  ▼. 
Poe,  128  Md.  362,  97  AtL  649,  the  court  said: 

"It  is  therefore  the  duty  of  the  court  to  con- 
strue them  (re80lntion8)--to  ascertain  the  in- 
tention of  the  parties— and  that  intention  must 
be  gathered  from  the  language  of  the  resolution 
read  in  the  li^rht  of  the  circumstances  existing 
at  the  time.  The  rule  of  construction,  as  stat- 
ed in  Nash  v.  Towne,  6  Wallace,  699  [18  L.  Ed. 
627],  is  this:  'Courts,  in  the  construction  of 
contracts,  look  to  the  language  employed,  the 
subject-matter,  and  the  surrounding  circnm- 
stances.  They  are  never  shut  out  from  the  same 
light  which  the  parties  enjoyed  when  the  con- 
tract was  executed,  and,  in  that  view,  they  are 
entitled  to  place  themselves  in  the  same  situa- 
tion as  the  parties  who  made  the  contract,  so 
as  to  view  the  circumstanees  as  they  viewed 
them,  and  so  as  to  judge  of  the  meaning  of  the 
words  and  the  correct  application  of  the  lan- 
gnage  to  the  things  described.' " 

The  evld^ce  in  the  case  shows  that  in  191S 
the  defendant  had  been  furnishing  the  plain- 
tiff the  add  used  in  the  manufacture  of  Its 
add  phosphate  for  a  great  many  years ;  that 
with  one  or  two  minor  exceptions  sulphuric 
add  of  tbe  quality  used  in  the  manufacture  of 
add  phosphate,  and  sold  for  that  purpose,  was 
made  from  pyrites  ore,  whldi  contains  about 
60  per  cent,  of  sulphur,  by  the  process  known 
as  the  diamber  process,  and  that  only  about 
6  per  c&at.  of  the  brimstone  or  sulphur  sold 
in  this  country  was  used  for  add  making, 
and  that  that  per  cent  of  brimstone  employed 
in  making  add  was  used  in  the  production  of 
what  was  known  as  a  high  grade  add  or 
brimstone  add,  which  was  used  for  punrases 
other  than  the  manufacture  of  add  phos- 
pliate.  Dr.  Orosvenor,  one  of  the  plaintiff's 
vrltnesses,  testified  that  in  1913  the  amount  of 
brimstone  or  sulphur  used  in  the  manufac- 
ture of  sulphuric  add  was  only  alwnt  6  per 
cent,  of  the  raw  material  used  for  that  pur- 
pose. .  The  evidence  further  Aowa  that  the 
cost  ot  the  brimstone  or  sulphur  in  1913  was 
about  $22.50  per  ton,  while  the  cost  of  pyrites 
containing  an  equal  amount  of  sulphur  was 
about  Jill  a  ton,  and  that  the  cost  of  the  brim- 
stone required  to  make  one  ton  of  add  was 
^5.16,  while  the  cost  of  tbe  pyrites  necessary 
to  make  one  ton  of  add  was  $2.60  a  ton. 
The  undisputed  evidence  also  shows  that  the 
officers  of  tbe  plaintiff  were  at  the  time  con- 
sidering the  advisability  of  manufacturing 
the  sulphuric  add  necessary  for  its  own 
plant  and  knew  what  It  would  coat  to  pro- 
duce It  and  that  they  were  familiar  with  the 
construction  of  the  defendant's  plant,  and 
knew  that  it  was  at  that  time  only  adapted 
to  the  production  of  sulphuric  add  from 
pyrites.    In  view  of  this  evidence  it  is  Impos- 
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Bible  to  escape  tlie  conclusion  tbat  when  the 
plaintiff  and  defenciant  used  the  words 
"chamber  acid"  to  describe  the  subject-matter 
of  their  contract,  they  did  not  refer  to  add 
made  from  brimstone,  whldi  they  both  knew 
the  defendant  could  not  produce  in  its  plant 
OS  then  constructed,  and  could  not;  furnish 
at  the  contract  price  of  ^  per  ton.  Whether, 
therefore,  strictly  and  technically  speaking, 
chamber  acid  may  be  said  to  include  acid 
made  by  the  chamber  process  from  either  py- 
rites or  brimstone,  if  we  are  to  give  effect  to 
the  well-established  canon  of  construction  to 
whidi  we  have  referred,  arriving  at  the  in- 
tention of  the  parties,  it  would  seem  reason- 
ably clear  that  the  contract  referred  to  the 
kind  of  sulphuric  add  that  was  almost  un- 
iversally employed  In  the  manufacture  of 
add  phosphate,  and  to  the  production  of 
whidi  the  defendant's  plant  was  adapted, 
and  which  alone  the  defendant  could  have 
furnished  at  the  price  agreed  upon. 

It  would  be  giving  the  contract  a  strained 
and  unreasonable  construction  to  assume 
that  the  defendant  obligated  Itself  to  deliver 
60,000  tons  of  brimstone  add  per  year, 
through  a  period  of  five  years  and  commenc- 
ing at  a  date  anterior  to  the  date  of  the  con- 
tract, when  it  knew  and  the  plaintiff  knew  it 
could  not  do  so  except  at  a  loss  per  ton  equal 
to  about  one-baU  o£  the  price  agreed  upon. 

In  regard  to  the  second  proposition,  the 
evidence  shows  that  in  1913  the  capacity  of 
the  defendant's  plant  was  about  170  tons  of 
sulphuric  add  per  year;  that  about  the  time 
It  executed  the  contract  with  the  plaintiff  the 
defendant  entered  into  a  contract  with  the 
Pnmsylvania  Salt  Manufacturing  Company 
by  which  the  latter  company  agreed  to  fur- 
nish the  defendant  "as  near  as  possible  in 
equal  monthly  auantities,  delivered  along- 
side vessels  at  Curtis  Bay,  Baltimore,  Md., 
their  entire  roQulrements  of  sulphur  as  py- 
rites, for  use  in  their  works  at  and  near  Bal- 
timore, estimated  as  eighty  thousand  (80,000) 
tons  of  twenty-two  hundred  and  forty  (2,240) 
pounds,  for  the  calendar  years  of  nineteen 
hundred  and  fifteen,  sixteen,  seventeen  and 
•eighteen  (1915, 16, 17  and  18);  said  ore  to  be 
Spanish  smalls  or  fines  from  the  Klo  Tlnto 
Company's  mines,  to  be  shipped  from  port  la 
Huelva,  Spain,  and  to  average  from  forty-six 
(4($)  to  forty-eight  (48)  per  cent,  of  sulphur"; 
that  the  S0,000  tons  of  pyrites  per  year  to  be' 
ddlvered  by  the  Pennsylvania  Salt  Manufac- 
turing Company  would  have  been  sufildent 
to  produce  180,000  tons  of  sulphuric  add  per 
year,  and  that  that  company  had  been  supply- 
ing the  defendant  with  its  entire  require- 
ments for  many  years  prior  to  1913,  and  had 
never  in  the  past  faUed  to  do  so ;  that  the 
defradant  also  entered  Into  a  contract  with 
the  Naylor,  Benzon  &  Co.,  I4mited.  of  London, 
for  140,000  tons  of  pyrites  ore,  to  be  ddivered 
dnrliu;  the  years  1917, 1918, 1919,  and  1920,  a 
contract  with  the  Pyrites  Company,  Limited, 
of  London,  for  20,000  tons  of  eyrites  to  be  de- 


livered during  the  years  1915  and  1916,  and  a 
further  concract  with  the  Pyrites  C<mipany 
Limited,  for  25,000  tons  of  pyrites,  to  be  de- 
livered during  the  year  1917;  that  the  total 
Importation  of  pyrites  was  about  1,300,000 
tons  per  year,  and  that  of  that  supply  the 
three  companies  mentioned  imported  about 
1,000,000  tons  per  year.  It  further  appears 
from  the  evidence  that  after  the  defendant 
received  notice  from  these  companies  in  the 
spring  of  1017  that,  owing  to  the  U-boat  cam- 
paign and  their  inability  to  secure  the  nec- 
essary tonnage,  th^  would  have  to  suspend 
the  deliveries  of  pyrites  ore  under  their  con- 
tracts, the  president  and  officers  of  the  de- 
fendant made  repeated  and  weekly  visits  to 
New  York  to  see  the  represeiitatives  of  the 
companies  mentioned  to  induce  them  to  make 
deliveries,  and  that  they  also  investigated  the 
possibility  of  obtaining  (Canadian  and  domes- 
tic pyrites,  and  found  that  it  was  Impossible 
to  secure  any  ore  from  that  source;  that 
they  went  to  see  the  representatives  of  otber 
importers  of  pyrites  ore,  and  were  unable  to 
obtain  from  them  any  deliveries;  that  to  in- 
duce the  representatives  of  the  importers 
mentioned  and  other  importers  of  pyrites  to 
make  deliveries  they  agreed  to  pay  any  addi- 
tional freight  charges  that  might  be  neces- 
sary to  secure  the  requisite  tonnage;  and 
that  the  only  pyrites  they  were  able  to  obtain 
between  April  20th  and  the  time  of  the  Insti- 
tution of  the  present  suit  consisted  of  two 
cargoes,  one  cargo  from  the  Pyrites  Compa- 
ny, whidi  was  delivered  in  June,  1917.  and 
one  cargo  from  Naylor,  eta.  Company,  deliv- 
ered In  July,  1917,  both  of  which  cargoes  were 
used  by  the  defendant  in  the  manufacture  of 
add,  and  the  add  was  distributed  among  the 
parties  with  whom  it  had  contracts,  includ- 
ing the  plaintiff. 

The  evidence  produced  by  the  defendant 
tmds  to  show  that  a  number  of  other  manu- 
facturers of  sulphuric  acid  or  add  phosphate 
were  able  to  secure  pyrites,  but  it  also  ap- 
pears tJiat  many  of  them  were  comparatively 
small  manufacturers,  and  that  In  a  number 
of  instances  they  owned  or  controlled  the 
domestic  or  Canadian  mines  from  whidi 
they  obtained  the  ore,  and  all  of  the  evidence 
tends  to  show  that  there  was  great  scordty 
of  pyrites  during  Oie  time  in  which  the  plain- 
tiff was  unable  to  secure  deliveries  other  than 
the  two  cargoes  mentioned. 

The  learned  court  below  In  Its  opinion  re- 
ferred to  the  fact  that  it  did  not  appear  that 
the  def»idant  had  institated  legal  proceed- 
ings to  compel  the  Pennsylvania  Salt  Manu- 
facturing Company  to  comply  Vk-ith  its  con- 
tract, or  that  It  had  attempted  to  purchase 
sulphuric  add  from  other  manufacturers 
with  whidi  to  meet  its  obligation  to  the 
plaintiff. 

In  the  case  of  Herrmann  v.  Bower  caieml- 
col  Mf^.  Co.,  242  Fed.  69,  155  a  C.  A.  3. 
where  the  contract  under  consideration  con- 
tained a  clause  like  the  clause  in  the  contract 
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between  tbe  plaintiff  and  defendant,  the  Or- 
<!ult  Court  o*  Appeals  approved  the  followinK 
tDstrnctlons  of  the  court  below: 

"Now,  where  a  party  enters  into  a  contract 
providing  for  the  delivery  of  certain  articlee 
of  merchandiae,  he  is  obliged  to  use  diligence 
to  supply  himself  with  sufficient  quantitiea  to 
carry  out  the  terms  of  his  contract,  U  he  can 
do  that  in  the  exercise  of  due  diligence.  *  *  * 
So  that  the  questions  for  you  to  consider  nnder 
all  the  evidence  are  whether  you  are  satisfied 
from  the  evidence  that  the  defendant  did  use 
the  diligence  which  I  have  stated,  that  is,  the 
diligence  which  a  reasonably  prudent  man,  in 
good  faith,  desiring  to  carry  out  the  terms  of 
the  contract,  would  exercise,  in  obtaining  sup- 
phes  necessary  to  proceed  with  the  manufacture 
and  delivery  of  the  pruasiate  of  potash." 

In  the  case  of  Simpson  BroB.  Corporation 
▼.  John  R.  White  &  Sam  {O.  O.)  187  Fed.  418, 
the  court  said  In  reference  to. a  clause  of  a- 
fllmllar  nature  in  a  building  contract: 

"In  interpreting  a  clause  of  this  character  in 
a  construction  contract  like  that  before  us,  due 
regard  must  be  had  to  the  circumstances  and 
to  the  ordinary  course  of  business  in  contem- 
plation of  ~the  parties  at  the  time .  of  the  ex- 
ecution of  the  contract^"  and  that  a  contractor, 
in  such  a  case,  is  required  to  show  that  he  had 
exercised  ordinary  diligence  to  secure  the  ma- 
teriaia. 

In  the  case  of  Jessnp  ft  Moore  Paper  Co. 
t.  Piper  (C.  O.)  183  Fed.  108,  the  court,  deal- 
ing with  a  contract  containing  a  clause  ez- 
-CQsIng  performance  where  the  fnlflllment  of 
it  was  prevented  by  strikes  or  by  hindrances 
beyond  the  control  of  the  parties,  said  of  the 
defendant: 

"It  is  bound  to  carry  ont  Its  contracts  even 
with  that  clause  in,  so  far  as,  at  all  events,  to 
put  forth  all  reasonable  and  proper  exertion  to 
overcome  whatever  hindrance  may  be  offered 
to  the  carrying  ont  of  its  contracts.  •  •  •  If 
•  •  •  they  could  hnve  obtained  the  cars  for 
delivery  to  the  plaintiffs  by  arrangement  with 
the  railroad  comnany,  they  were  bound  to  make 
it.  Tbey  were  bound,  in  other  words,  to  do 
whatever  was  reasonable  and  proper  to  overcome 
whatever  hindrance  existed  with  regard  to  this 
car  supply;  and,  if  they  failed  to  do  whatever 
was  reasonable  and  proper,  whether  it  be  the 
expenditure  of  labor  and  exertion,  or  the  rea- 
sonable expenditure  of  money,  then  they  have 
failed  in  the  discharge  of  their  duty,  and  to  that 
extent  they  would  be  liable  to  respond  to  the 
plaintiff  in  damages.  But  If  there  was  a  scarcity 
<if  cars,  a  shortage  of  cars,  and  it  was  beyond 
their  power— explaining  as  I  have  what  their 
duty  in  that  reijtect  wa»— if  it  was  beyond  their 
power  to  remove  that  hindrance,  if  they  gave 
the  plaintiff  its  ratable  share  of  cars  during  the 
period  in  question,  then  they  certainly  have  dis- 
charged aU  their  duty  with  reference  to  that 
port  of  the  claim  that  they  could  be  called  upon 
to  discharge." 

In  the  case  of  Mlnei^l  Park  Land  Co.  v. 
Howard,  172  Cal.  289,  166  Pac.  468,  L.  R.  A. 
1916F,  1,  the  Supreme  Court  of  California 
said: 

"The  parties  were  contractiug  for  the  right 
to  take  earth  and  gravel  to  be  used  in  the  con- 
struction of  the  bridge.  When  they  stipulated 
that  all  the  earth  and  gravel  needed  for  this 
purpose  should  be  taken  from  plaintiff's  land, 
they  contemplated  and  assumed  that  the  land 
contained  the  requisite  quantity  available  for 
The  defendants  were  not  binding  tliem- 


selves  to  take  what  was  not  there.  And,  In 
determining  whether  the  earth  and  gravel  'were 
available,'  we  must  view  the  conditions  in  a 
practical  and  reasonable  way.  Although  there 
was  gravel  on  the  land,  it  was  so  situated  that 
the  defendants  could  not  take  it  by  ordinary 
means,  nor  except  at  a  prohibitive  cost.  ISt 
all  fair  intents,  then.  It  was  Impossible  for 
defendants  to  take  ft.  'A  thing  is  impossible 
in  legal  contemplation  when  it  is  not  prac- 
ticable;  and  a  thing  is  impracticable  when 
it  can  only  be  done  at  an  excessive  and  unrea- 
sonable cost'  1  Beadt  on  Contracts,  §  21t(. 
We  do  not  mean  to  intimate  that  the  defendants 
could  excuse  themselves  by  showing  the  exist- 
ence of  conditions  which  would  make  the  per- 
formance of  their  obligations  more  expensive 
than  they  had  anticipated,  or  wliich  would  en- 
tall  a  loss  upon  them.  But  where  the  difference 
in  cost  is  so  great  as  here,  and  has  the  effect, 
as  found,  of  making  performance  impracticable, 
the  situation  is  not  different  from  that  of  a 
total  absence  of  earth  and  gravel." 

[3-8]  Applying  the  principles  stated  In  (he 
cases  referred  to  to  the  facts  of  this  case,  we 
think  the  evidence  shows  that  the  defendant 
did  exercise  all  reasonable  diligence  In  Its  ef- 
forts to  secure  the  pyrites  necessary  to  ena- 
ble it  to  comply  with  Its  obligation  to  the 
plaintiff.  The  contract  of  the  defendant  was 
to  deliver  to  the  plaintiff  the  product  of  its 
plant,  and  the  defendant  was  not  required  to 
purchase  add  from  other  manufacturers  in 
order  to  make  deliveries  to  the  plaintiff,  it 
waa  bound  to  make  every  reasonable  effort  to 
secure  the  pyrites,  and  to  pay  any  reasonable 
sum,  necessary  to  enable  it  to  do  so.  The 
fact  that  the  price  of  pyrlteS  ore  was  greatly 
In  excess  of  the  amount  that  It  had  contract- 
ed to  pay  for  It  did  not  relieve  the  defendant 
of  Its  duty  to  perform  Its  contract  The  evi- 
dence tending  to  show  that  other  manufac- 
turers of  add  or  add  pho^hate  had  been 
able  to  secure  some  pyrites  is  not  conclusive 
.evldeDce  that  the  defendant,  by  the  exercise 
of  reasonable  diligence,  could  have  obtained' 
sufficient  quantities  of  the  ore  to  meet  Its  ob- 
ligations, or  sufficient  to  overcome  the  post- 
tive  evidence  adduced  by  the  defendxmt  to 
show  that  It  made  every  efl(Ht  to  obtain  the 
ora 

The  case  of  Wilson  &  Co.,  Limited,  v.  Ten- 
nants,  reported  in  1  K.  B.  (1917)  206,  referred 
to  by  the  court  below,  was  reversed  on  ap- 
peal by  the  House  of  Lords,  and  In  the  OBln- 
ions  of  the  majority  of  the  Justices  It  was 
held  that  the  evidence  showed  that  the  de- 
fendant was,  within  the  meaning  of  the  con- 
tract under  consideration,  prevented  or  hin- 
dered, because  the  cutting  off  of  the  German 
supply  during  the  war  leift  the  defendant  un- 
able to  secure  enough  of  the  articles  to  fill 
all  of  its  contracts  and  supply  Its  ordinary 
business.    L.  R.  App.  Cas.  (1917)  495. 

It  follows  from  what  we  have  said  that  the 
preliminary  injuction  should  have  been  dis- 
solved, and  we  must  therefore  reverse  the  de- 
cree from  which  this  appeal  waa  taken. 

Decree  reversed  with  costs,  and  bill  dla- 
missed. 
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MAIN  ▼.  MAYOR,  ETC.,  OF  HAGERS- 
TOWN  et  al.    (No.  5.) 

(Conrt  of  Appeals  of  Maryland.    Feb.  27.  1918.) 

1.  MuNiciFAL  CoBPoiuTioiirs  <S=»225(4)— Pow- 
BBS — Sau;  or  Rsaltt— Easehent. 

A  grant  of  power  to  the  moderator  and  com- 
missioners of  a  town  to  sell  realty  authorizes 
them  to  grant  an  easement  appurtenant  to  the 
realty  sold. 

2.  Easeuents    iS=>61(8)  —  INTBB^^UeROI^— IR- 

JTJNOTION — Pleading. 
Bill  to  enjoin  interference  with  an  easement 
need  not  allege  irreparable  injury  in  terms  if 
the  facts  alleged  show  that  the  damage  will  be 
irreparable. 

3.  Easements   «=»61(2)  —  Intebtebenct— In- 
junction. 

Interference  with  an  easement  of  light  in 
a  warehouse  by  the  use  of  an  alley  for  storage 
purposes  will  not  be  enjoined  where  the  light 
is  not  materially  obstructed  so  as  to  make  tiie 
premises  materially  less  available  for  beneficial 
use. 

Appeal  from  Circuit  Court,  Waablngton 
County,  In  Equity;  M.  h.  Keedy,  Judge. 

Suit  by  Martin  U.  Main  against  the  Mayor 
and  Council  of  Hagerstown  and  another,  to 
enjoin  interference  with'  an  easement.  From 
a  decree  for  defendants,  complainant  a];^>eals. 
Affirmed  and  bill  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  URNBR, 
STOCKBRIDOE,  and  CONSTABLE,  JJ. 

Levin  Stonebraker  and  J.  A.  Mason,  both 
of  Hagerstown,  for  appellant.  Alex.  R>  Hag- 
ner,  of  Hagerstown,  for  appellees. 

STOCKBRIDOE,  3.  Acting  under  the  au- 
thority granted  by  Act  1813,  c.  121,  the  mod- 
erator and  commlssloaers  of  Hagerstown  ac- 
quired a  lot  in  that  town  upon  whidi  to 
erect  a  market  house.  It  developed  that  the 
land  purchased  was  more  than  was  required 
for  the  purposes  of  the  market,  and  by  Act 
1821-22,  a  66,  legislative  authority  was  given 
to  the  officials  of  Hagerstown  to  sell  a  por- 
tion of  the  ground  st>  acquired.  Thus  au- 
thorized, thtey  sold  to  George  Brumbaugh  the 
eastern  half  of  the  lot  In  the  deed  oonvey- 
Ing  the  property  to  Mr.  Brumbau^,  there 
was  included  a  covenant  reeding  as  follows: 

"And  the  said  moderator  and  commissioners 
for  themselves  and  their  successors  in  the  office 
further  covenant,  grant,  promise  and  agree  to 
and  with  the  said  George  Brumbaugh,  his  heirs 
and  assigns,  that  they  the  said  moderator  and 
commissioners  and  their  successors  will  secure 
to  the  said  George  Brumbaugh,  his  heirs  and 
assigns,  all  the  benefits  and  advantages  of  the 
light  of  the  doors  and  windows  in  the  brick 
buildings  which  the  said  George  Brumbaugh  has 
erected  on  the  portion  of  the  lot  or  paKel  of 
ground  hereby  bargained  and  sold  and  which 
are  on  that  side  of  said  bnUdincs  which  adjoins 
the  said  market  space.  And  the  said  moderator 
and  commissioners  for  themselves  and  their 
successors  further  covenant,  grant,  promise  and 
agree  to  and  with  the  said  George  Brumbaugh, 
his  heirs  and  assigns,  that  no  house,  building, 
edifice  or  superstructure  of  any  description 
whatever  shall  ever  be  erected  on  the  market 


space  aforesaid  within  ten  feet  of  the  houses 
which  have  been  erected  by  the  said  George 
Brumbaugh  on  the  portion  of  the  aforesaid  lot 
ot  ground  hereby  bargained  and  sold  to  the 
aforesaid  George  Brumbaugh.  And  that  the 
said  space  of  ten  feet  shall  be  forever  kept  open 
and  dear  and  free  from  all  obstructions  for  the 
better  securing  to  the  said  George  Brumbaugh, 
his  heirs  and  assigns,  the  benefits  and  advantag- 
es of  the  light  to  the  aforesaid  doors  and  win- 
dows." 

It  will  be  observed  that  the  effect  of  this 
covenant  was  to  grant  to  Brumbaugh,  his 
heirs  and  assigns,  an  easement  of  light  on 
the  west  in  favor  of  the  building  which  might 
be  erected  by  bim.  It  did  not  include  an  ease- 
ment of  air  or  a  right  of  way. 

Upon  the  remaining  portion  of  the  lot  the 
Hagerstown  officials  erected  a  market  house, 
and  left  open  a  space  of  10  feet  between  the 
lot  conveyed  to  Brumbaugh  and  the  east  side 
of  the  market  house.  The  easement  granted 
by  the  deed  mentioned  has  been  a  source  of 
litigation,  the  latest  phase  of  which  is  the 
present  bill  of  complaint 

In  1875  a  proceeding  was  bad  In  the  circuit 
court  for  Washington  county  by  which  the 
assignee  of  Mr.  Brumbaugh  sought  to  estab- 
lish an  easement  to  a  right  of  way  over  the 
10-foot  space,  but  failed  to  do  so,  and  the 
bill  then  filed  by  Mr.  Kauffman  was  dismissed 
by  Judge  Alvey  sitting  in  that  court  and  no 
appeal  was  taken  from  his  decree.  In  that 
case,  as  in  this,  the  town  officers  apparently 
placed  some  reliance  upon  the  grround  that 
the  grant  of  the  easement  was  an  ultra  vires 
act  So  far  as  this  case  is  concerned,  the 
same  contention,  again  set  up  by  the  defend- 
ant might  well  be  regarded  as  rea  adjudicata, 
but  that  does  not  seem  necessary  in  the  es- 
tablishment of  the  defendant's  case,  and  the 
ground  assumed  by  the  Judge  from  whose  de- 
cree the  present  appeal  is  taken  is  clearly 
sound. 

[11  That  ground  Is  that  a  grant  of  power  of 
sale  necessarily  carrleai  with  it  a  grant  of 
power  to  transfer  an  interest  less  than  an 
absolute  <me.  The  act  of  1821  left  to  the  dis- 
cretion of  the  moderator  and  commissioners 
the  amonnt  of  the  lot  acquired  which  should 
be  sold,  and  it  was  clearly  v^tbln  their  power 
to  grant  an  easement  appurtenant  to  the  por- 
tion which  they  did  In  fact  sell. 

The  bill  filed  in  the  present  case  recites  that 
Martin  L.  Main,  by  virtue  of  sundry  mesme 
conveyances,  became  the  assignee  of  the  lot 
sold  to  Brumbaugh.  .It  recites  the  covenants 
in  the  deed  already  quoted;  complains  that 
the  mayor  and  council  of  Hagerstown  have 
caused  to  be  placed  in  the  10-foot  open  space 
certain  "trestles,  timber,  boards,  and  stmc- 
tures  of  wood  and  other  articles"  used  by 
those  attending  the  market  The  bill  then 
charges  that  the  articles  mentioned  are  ob- 
structions upon  the  10  feet  and  constitute  a 
breach  of  the  covenant  and  doses  with  tb» 
following  prayers: 
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"(a)  That  the  defendantB,  their  aerrants  and 
■gents,  and  all  persons  acting  by  their  authority, 
may  be  enjoined  and  prohibited  from  causing 
or  permitting  the  artides  mentioned  in  the  fifth 
and  sixth  paragraphs  of  tiiis  bill  of  complaint 
to  be  placed  or  stored  upon  the  open  q^aoe 
mentioned  in  said  bill  of  complaint. 

"(b)  That  a  mandatory  injunction  be  issued 
by  this  honorable  court  reqnirmg  the  defendants, 
their  servants  and  agents,  and  all  persons  acting 
by  their  autliority,  to  remove,  or  cause  to  be 
removed,  from  said  open  space  the  articles  men- 
tioned in  the  said  fifth  and  sixth  paragraphs  of 
this  bill  of  complaint" 

These  recitals  have  been  made  In  some  de- 
tail for  the  reason  that  It  Is  nowhere  alleged 
or  suggested  In  the  bill,  that  the  light  of  the 
building  belonging  to  Mr.  Main  has  been  In- 
terfered with',  nor  that  the  Injury  suffered  by 
him  Is  Irreparable,  and  the  testlnKmy  In  the 
case  shows  rather  that  what  the  plaintiff  is 
seeking  Is  to  establish  his  right  to  an  ease- 
ment of  right  of  way  over  the  10-foot  space 
then  a  question  of  light,  or  of  light  and  air. 

[2]  It  Is  not  necessary  in  a  case  of  this 
sort  that  irreparable  Injury  should  tn  terms 
be  alleged,  but  It  is  necessary  that  there 
should  appear  In  the  bill  such  facts  as  make 
It  apparent  to  the  court  that  the  damage 
will  be  Irreparable,  going  to  the  destruction 
of  the  estate  of  the  plaintiff  In  the  manner  In 
which  he  has  been  accustomed  to  enjoy  It. 
Baugher  v.  Crane,  27  Md.  36;  GUbert  ▼.  Ar- 
nold, 30  Md.  29;  Davis  v.  Beed.  14  Md.  162; 
Blaine  v.  Brady,  64  Md.  373, 1  AtL  609. 

The  cases  In  whldi  an  injunction  have  been 
granted  are  such  cases  as  Dudley  v.  Hurst, 
67  Md.  44,  8  Atl.  901,  1  Am.  St.  Rep.  368,  In 
which  the  owner  of  a  farm  having  a  large 
canning  establishment  thereon  was  held  en- 
titled to  an  injunction  to  prevent  the  removal 
of  the  machinery,  the  deprivation  of  which 
would  destroy  his  canning  business;  Scully 
▼.  Hose,  61  Md.  40S,  where  an  injunction  was 
granted  to  restrain  the  removal  of  ore  from 
an  ore  bank,  on  the  ground  of  the  permanent 
Injury  to  the  property;  and  Douglass  v.  Big- 
gin, 123  Md.  18,  90  Aa  1000,  which  arose 
over  the  right  of  way  In  an  alley  that  the  de- 
fendant was  repaying  ta  a  manner  to  effec- 
tually prevent  the  plaintiffs  use  of  the  same 
In  the  manner  In  which  she  had  beoi  ac- 
customed to  use  It. 

It  Is  always  to  be  borne  In  mind,  In  con- 
sidering this  case,  that  the  only  subject  with 
whldt  It  is  concerned  is  a  question  of  light 
The  bill  makes  no  reference  whatever  to  the 
light,  but  It  does  appear  in  the  testimony  of 
the  case  and  Is  the  one  grant  mentioned  In 
the  covenant. 

In  Attorney  Qeneral  t.  Nldiol,  16  Yes. 
842,  Lord  Eldon  says: 

"There  is  little  doubt  that  courts  will  not  in- 
terpose upon  every  degree  of  darkening  ancient 
lights  in  windows;  there  are  many  obvious  cas- 
es of  new  buildings  darkening  Uiose  opposite 
them,  but  not  in  such  a  degree  that  an  injunc- 
tion could  be  maintained." 

The  rule  thus  laid  down  was  followed  In 
England  In  such  cases  as  Wlnstanley  v.  I/ee, 
2  Swanson,  336,  and  Sutton  t.  Lord  Mont- 


ford,  4  Sim.  509.  In  Van  Beisen  T.  Van  Ber- 
gen, Chancellor  Kent  held  that  to  justify  the 
granting  of  an  Injunction  there  must  be — 
"that  sort  of  material  injury  to  the  comfort  and 
existence  of  those  who  dweU  in  the  neighl>oring 
house  which  requires  the  power  to  prevent  as 
well  as  remedy  the  evil." 

The  Bnglish  rule  was  early  followed  in  this 
country  In  Wilson  v.  Cohen,  Bice,  Bq.  (S.  O.) 
80,  and  In  numerous  cases  since  that  time. 
It  does  not  affirmatively  am)ear  In  these  cas- 
es that  there  was  a  covenant  distinctly  r»- 
lied  upon,  and  the  existence  of  such  covenant 
Is  urged  by  the  plaintiff  in  the  present  case  as 
conclusive  of  the  rights  of  the  parties. 

There  are  two  clearly  defined  lines  of  cases 
in  this  country  where  a  covenant  Is  Involved. 
In  Massachusetts  there  are  several  cases 
which  hold  that.  If  there  be  a  covenant,  that 
fact  alone  Is  determinative  of  the  question. 
A  typical  case  of  this  character  Is  the  case 
of  Brown  t.  O'Brien,  168  Mass.  484,  47  N.  B. 
195;  and  less  strongly,  but  still  tending  In 
the  same  direction,  Lattimer  v.  Llvermore, 
72  N.  X.  181.  The  other  line  Is  that  the  In- 
terference with  the  Ught,  even  In  cases  of  a 
covenant,  must  be  such  as  to  Inflict  some  ma- 
terial Injury  upon  the  enjoyment  of  the  prop- 
erty. 

In  Hagerty  ▼.  Lee,  46  N.  J.  Eq.  1,  15  Ati. 
399,  there  had  been  the  reservation  in  a  deed 
of  light  and  air  to  the  plaintiff,  and  It  was 
held  that,  if  It  had  been  made  to  appear  that 
the  interference  with  the  plaintlfTg  windows 
would  result  In  his  substantial  loss  of  light 
and  air,  he  would  have  been  entitled  to  an 
Injunction;  but  as  that  condition  of  affairs 
did  not  aiKpear,  and  as  his  right  under  the 
reservation  to  maintain  windows  overlooking 
these  lands,  which  were  not  necessary  for 
Ught  and  air,  had  at  the  time  not  been  set- 
tled at  law,  the  Injunction  which  had  previ- 
ously been  granted  should  be  dissolved. 

In  ClawBon  v.  Primrose^  4  D^  Gh.  643,  It 
was  said: 

"A  court  of  equity  will  restrain  the  obstruc- 
tion of  lights,  by  the  erection  of  adjoining  build- 
ings, only  when  the  privation  of  light  and  air 
by  a  proposed  erection  will  be  in  such  degree 
as  to  render  the  occupation  of  tiie  complainant's 
house  uncomfortable  if  it  be  a  dwelling  house, 
oc  if  it  be  a  place  of  business  materially  less 
beneficial  thai)  it  had  formerly  been." 

The  case  of  Hennen  v.  De  Veny,  71  W.  Va. 
629,  77  S.  EX  142,  U  K  A.  1917A,  524,  was  de- 
cided by  a  divided  court.  In  that  case  a  lot 
bad  been  conveyed  for  church  purposes,  with 
a  covenant  that  no  building  should  be  erected 
within  10  feet  The  church  passed  to  com- 
mercial uses.  The  majority  opinion  says 
that: 

"The  rule  is  well  established  that  if  the  cove- 
nant l>enefitB  the  land  to  which  it  relates,  and 
enhances  its  value,  the  easement  created  by  it 
becomes  appurtenant  to  the  land  and  passes  with 
it" 

— and  It  cites  In  support  of  this  conclusion 
the  cases  of  Salisbury  v.  Andrews,  128  Mass. 
336;  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co., 
87  N.  Z.  400;  Brew  t.  Van  Deman,  63  Tenn. 
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ifl  Helsk.)  438;  and  Herrlckv.  SlanbaU,  66 
Me.  435. 

Aa  a  deduction  from  all  the  oases,  the  gen- 
eral rule  la  laid  down  aa  foQowa  In  14  Oyc. 
1218: 

"Equity  will  enjoin  any  obstruction  of  an 
easement  of  liKht  and  air  whidi  will  materially 
impair  the  complainant's  enjoyment  of  bis  prop- 
erty, or  which  is  in  Tiolation  of  a  coTenant  in 
tbe  deed  by  which  be  bolds.  Where  plaintiff 
fails  to  show  that  he  will  suffer  a  substantial 
depriyation  of  light  or  air  by  the  threatened  ob- 
struction, the  injunction  should  be  denied." 

The  reasons  for  this  mle  are  well  stated  In 
Lattlmer  v.  Llvenaore,  72  N.  Y.  181,  In  which 
ca^  there  was  a  covenant  for  light  and  air, 
and  the  court  said: 

"If  •  ♦  •  this  covenant  had  ceased  to  be 
of  any  substantial  ralne  to  the  plaintiff,  ahe 
would  not  be  permitted  in  equity  to  enforce 
it,  simply  to  annoy  and  damage  other  people; 
but  so  long  as  *  *  *  this  covenant  remains 
of  aubstantial  value  to  her,  and  sbe  has  in  no 
way  extinguished  or  released  her  easement,  ahe 
must  be  permitted  to  enforce  it" 

This  would  appear  to  be  tbe  reaaonable 
mle  to  follow  to  prevent  a  hold-up. 

rs]  What  are  the  facts  as  they  appear  In 
file  present  case?  OBie  plalntlfl  has  six  win- 
dows and  a  door  on  the  first  floor  of  his  west 
wall,  and  the  same  number  of  windows  on  his 
second  and  third  floors,  and  one  small  win- 
dow opening  Into  the  basement.  Tbe  exhibits 
filed  In  the  case  do  not  show  that  the  open 
space  between  the  market  house  and  Mr. 
Main's  warehouse  Is  of  attractive  appear- 
ance, or  has  been  beentlfled  to  any  large  ex- 
tent by  tbe  town  authorities  of  Hagerstown. 
But  the  qnestion  Is  whether  the  light  of  the 
plaintiff  has  been  obstructed  so  as  to  ma- 
terially Interfere  with  the  light  In  the  plain- 
tiff's warehouse.  The  exhibits,  while  they 
show  planks  and  boards  resting  against  tbe 
warelhoase  occupied  by  the  plaintiff,  do  not 
show  them  as  resting  against  his  windows, 
or  being  aaA  as  would  diminish  the  Illumina- 
tion of  his  place. 

It  Is  in  evidence  that  two  of  the  windows 
have  been  partially  and  permanently  closed 
up  on  the  Inaide  by  the  plaintiff;  that  aa  to 
tbe  other  four  there  are  curtains  which  can 
be  raised  or  lowered,  and  that  agalnat  some 
of  the  windows  tbe  furniture  In  the  prem- 
ises of  the  plaintiff  Is  regularly  backed  up. 
This  Interference  with  the  light  by  the  act 
of  tbe  plalntlfl,  or  the  plaintiff's  tenant,  is 
mnch  more  serloos  than  the  temporary  plac- 
ing against  his  wall  of  trestles,  tables,  planks, 
or  other  paraphernalia  connected-  with  the 
market,  and  these  market  appnrtenances  are 
not  permanent  in  their  character,  but  liable 
to  be  moved  at  any  time  tot  their  use  In  con- 
nection with  the  market 

Tbe  remaining  window,  the  small  window 
in  the  basement,  it  Is  testified,  and  not  con- 
tradicted, has  been  at  times  filled  up  by  pi^ 
ting  a  box  into  the  opening  on  the  inside, 
by  the  tenant,  the  effect  of  which  Is  to  de- 
prive the  plainturs  basement  of  a  greater 


amonnt  of  light  than  any  interference  there- 
with on  the  part  of  the  defendant,  and  these 
facts,  all  taken  together,  emphasize  the  limi- 
tation upon  the  right  under  the  covmant  for 
light,  tiiat  the  deprivation  must  be  of  sncli  a 
character  as  to  render  the  premises  material* 
ly  less  available  for  beneficial  use  than  they 
had  formerly  been. 

The  further  ftict  tiiat  tbeee  proceedings 
were  instituted  withoitt  notice  to  the  mayor 
and  council  of  Hagerstown  to  remove  the  al- 
leged  obstructions,  together  with  the  entire 
absence  from  the  bill  of  any  allegations  of  an 
interference  with  the  light  of  the  plaintiff, 
all  tend  to  the  conclusion  that  there  has  not 
been  any  such  deprivation  as  to  materially 
affect  the  plaintiff,  or  the  plaintiff's  tenant, 
in  their  use  of  the  building.  If  such  a  case 
had  been  made  out,  it  .would  liave  been  a 
proper  one  under  the  covenant  of  tbe  deed 
for  Interference  by  a  court  of  equity;  but 
the  proof  in  this  case,  and  the  allegatl<ms  of 
the  bill,  are  not  sufiident  for  the  granting  o£ 
the  relief  prayed. 

The  decree  below  will  accordingly  be  af- 
firmed and  bill  dismissed. 

Decree  affirmed  and  bUl  dismissed,  with 
costs. 


RASST  ▼.  MORRIS. 


(US  Md.  W) 

(Na32.) 


(Court  of  Appeals  of  Maryland.    June  20, 1918.) 

AnATEMBNT  AND  RsTIViX  €=»S(4)— CONTKKFO- 

BANEDU8  Suits. 
An  action  at  law  to  recover  value  of  conn- 
terfeit  cnrivney,  given  as  part  paj^ent  on  pur- 
chase price  oC  property,  and  a  smt  in  equity  to 
have  the  purchase  money  declared  a  lien  on  the 
property  sold,  could  both  be  maintained  at  the 
same  time ;  tne  relief  sought  not  being  the  same. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Morris  A.  Soper,  7udg& 

"To  be  oflldally  reported." 

Bill  by  Leon  Kasst  against  Abbott  Morris. 
EYom  an  order  dismissing  the  bill,  the  c<Hn- 
plnlnant  appeals.    Affirmed. 

Argned  before  BOYD,  C.  J.,  and  BRISC0E3, 
THOMAS,  URNER,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

Guion  Miller,  of  Easton  (Bartlett,  Poe  & 
Olaggett,  of  Baltimore,  on  the  brief),  for  ap- 
pellant J.  Royall  Tlppett,  of  Baltimore 
(Richard  B.  Tlppett  &  San,  of  Baltimorei  oa 
the  brief),  for  appellee. 

BRISCOE,  3.  This  appeal  brings  for  re- 
view an  order  of  the  drcnit  court  of  Baltl- 
more  dty  dated  the  20tb  day  of  March,  1918^ 
dlBmlsalng  the  appellant's  petition  and  re- 
fusing to  require  the  appellee  to  elect  wheth- 
er he  will  prosecute  a  salt  at  law,  in  the  su- 
perior court  of  Baltimore  dty,  or  one  Inatl- 
tnted  by  him  in  equity,  in  the  drcnlt  court  of 
Baltimore  dty,  against  the  BPi)eUant.  By  an 
inspection  of  the  record,  it  appears  that  the 
suit  at  law  was  instituted  in  the  superior 
court  of  Baltimore  dty  on  the  12th  day  of 
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January,  1916,  to  recover  tbe  snin  of  flO.iOO 
on  a  contract,  under  wblcb  tbe  defendant 
paid  to  the  plalntUE  tbe  mim  of  $19,400,  In 
Carranza  Mexican  currency,  and  whlCb  cor- 
rency  after  having  been  delivered,  was  found 
to  be  counterfeit/  and  of  no  value,  and  whicb 
It  Is  alleged  the  Mexican  government  had 
declared  to  be  counterfeit  The  suit  in  eq- 
uity, in  the  circuit  court  of  Baltimore  dty, 
it  will  be  seen,  was  filed  in  that  court  on 
March  IS,  1910,  and  sought  to  have  the  bal- 
ance of  the  purchase  money,  due  under  the 
contract,  dated  September  10,  1916,  which 
was  119,435,  with  interest,  less  $2,S00  paid  by 
the  appellant,  declared  to  be  a  lien  on  the 
property  sold,  and  described  in  the  bill  of 
complaint,  and  a  trustee  to  be  appointed  to 
make  sale  of  the  property  to  satisfy  this  lien. 

The  prayer  of  the  biU,  as  set  out  in  the 
record,  is  as  follows : 

First.  That  this  court  pass  a  decree  declaring 
the  balance  of  $19,435,  with  Interest  thereon, 
less  $2,500  paid  by  Leon  Rasst  to  the  Safe  De- 
posit &  Trust  Company,  qwing  to  your  orator 
by  the  said  Raast,  a  lien  on  said  property,  and 
appoint  a  trustee  to  make  sale  of  same  to  satis- 
fy said  lien. 

Second.  That  this  court  pass  a  decree  to  the 
eifect  that  Leon  Rasst  hold  the  property  for  the 
benefit  of  and  In  trust  for  your  orator  tdr  the 
payment  of  the  balance  oi  purchase  mMiey  due 
of  $10,435  and  interest  thereon  due  under  the 
contract  of  purchase  with  the  defendant  of  date 
September  10,  1915,  less  $2,500  paid  by  Leon 
Basst  to  the  Safe  Deposit  &  Trust  Company, 
trustee. 

Third.  That  this  court  decree  unto  your  orator 
such  other  and  further  relief  as  it  Is  cranpetent 
to  give,  and  whldb  he  may  be  entitled  to  or  which 
the  nature  of  his  cause  may  require. 

The  contract  of  sale  which  the  appellee  by 
the  proceedings  in  the  court  of  law  and  eq- 
uity seeks  to  bare  enforced  Is  dated  Septem- 
ber 10,  1916.  The  property  consists  of  cer- 
tain land  and  Improvemoits  known  as  the 
Mt  Vernon  Brewery  property,  located  on 
Bldgely,  Scott,  and  Carey  streets,  Baltimore. 
The  purchase  price  of  the  property  was  $32,- 
985,  and  payable  as  follows:  Twelve  thou- 
sand five  hundred  dollars,  to  be  represented 
by  a  mortgage  for  two  years  at  6  per  cent.  In- 
terest semiannually,  with  the  privilege  of 
prepayment  after  one  year;  $19,435  to  be 
represented  by  the  acceptance  of  $290,000  In 
Carranzlstas  Constltutlonalista  De  Mexico 
currency  without  any  obligation  on  the  part 
of  the  purchaser  to  guarantee  the  value  in 
United  States  currency  of  the  said  Mexican 
money,  and  the  balance,  to  wit,  $1,000  to  be 
paid  In  cash,  making  in  all  $32,935. 

The  only  questlcm,  at  this  stage  of  the  pro- 
ceedings, we  are  called  upon  to  decide  is 
whether  the  plaintitf  may  prosecute  both  an 
action  at  law  and  a  suit  In  equity,  against 
the  defendant,  at  the  same  time,  for  the  re- 
lief sought  by  him,  or  whether  he  should  be 
forced  to  elect  between  the  remedies  sought 
and  proceed  with  the  one  or  the  other,  which- 
ever he  may  select.  The  doctrine  of  the  elec- 
tion of  remedies  is  too  well  settled  by  for- 
mer dedslmu  of  this  and  other  courts  to  re- 


quire any  extended  discussion  here.     In  9 
B.  C.  L.  904i  1 11,  it  is  said: 

"It  is  a  general  rule  that  where  a  plaintiif  is 
prosecuting  an  action  at  law  and  a  avit  in  equity 
against  a  defendant  at  the  same  time  for  the 
same  cause,  he  may  be  compelled  by  the  court, 
on  application  by  the  defendant,  to  elect  wheth- 
er he  will  proceed  with  the  one  or  the  other; 
but,  to  come  within  this  principle,  it  is  reouired 
that  the  two  suits  must  have  substantially  the 
same  aim  and  scope,  and  the  relief  sought  must 
be  in  each  case  substantially  the  same.  In'other 
words,  the  plaintiff  should  not  be  compelled  to 
elect,  unless  the  remedy  in  the  suit  at  law  is 
equally  complete  and  adequate  with  the  remedy 
In  equity." 

In  Way  v.  Bragaw,  16  N.  J.  Eq.  218,  84 
Am.  Dec.  147,  it  was  held,  that  the  plalntlft 
will  not  be  put  to  his  election,  unless  the  suit 
at  law  is  not  only  for  the  same  cause,  but 
the  effect  must  be  the.  same.  The  remedy 
must  be  coextensive  and  equally  beneficial 
to  the  flalntlff  with  the  remedy  in  equity. 
2  Daniel  Ch,  PL  and  Br.  721,  961;  7  Itocy. 
of  PL  and  Pr.  360;   15  Cyc  266. 

Judge  Phelps,  in  his  work  upon  Juridical 
Equity,  1 120,  says  that  the  maxim  that  "eq- 
uity prevents  multiplicity  of  suits"  entitles 
a  defendant  in  equity,  who  Is  also  sued  at 
law  by  the  same  plalntlfr  for  the  same  mat- 
ter, after  filing  his  answer,  to  an  order  re- 
quiring the  plalntlfr  to  elect  the  court  In 
which  he  will  proceed,  but  the  two  sntts 
must  be  ad  idem;  that  Is,  their  object  and 
purpose  must  be  Identical.  Alex.  Ch.  Pr.  100; 
Union  Bank  v.  Kerr,  2  Md.  Ch.  460;  Swan 
«t  aL  ▼.  Dent  et  al.,  2  Md.  Ch.  115,  note; 
Bradford  et  aL  v.  Williams  et  aL,  2  Md. 
Ch.  & 

In  Foley  v.  Bitter,  84  Md.  663,  under  a 
somewhat  similar  state  of  facts  as  are  pre- 
sented in  the  case  at  bar,  this  court  held  that 
the  lower  court  was  right  In  dismissing  a  pe- 
tition and  refusing  to  require  the  plaintiff  to 
dect.    In  that  case,  the  court  said : 

"There  is  no  rule  reoniring  an  election  In  the 
case  here  presented.  The  proceedings  upon  the 
attachment  [at  law]  and  the  Mil  [In  equity]  in 
this  case  are  not  instituted  for  the  same  purpose, 
nor  can  they  attain  the  same  object." 

The  two  suits  are  not  ad  idem. 

In  Wllhelm  v.  Lee  et  eL,  2  Md.  Gb.  828, 
the  chancellor  held  that  the  general  rule  as 
to  the  election  of  remedies  applies  only  to 
cases  where  the  demand  at  law  and  in  equity 
are  equally  personal,  and  not  where  the  cumu- 
lative remedy  is  tn  personam,  while  the  oth- 
er remedy  la  upon  tlie  pledge  or  In  rem.  The 
ronedy  in  a  court  of  equity  upon  the  mort- 
gage was  In  rem,  and  that  at  law  was  in 
personam.  Dnnkley  v.  Van  Buren,  3  Johns. 
Ch.  (N.  T.)  830 ;  Jones  v.  Conde,  6  Johns.  Ch. 
(N.  T.)  77;  4  K6nt,  183. 

It  Is  clear,  we  think,  from  an  examination 
of  the  suit  at  law  and  the  bill  In  equity  in 
the  instant  case,  that  the  remedy  in  the  two 
suits  are  not  coextensive,  they  were  not  in- 
stituted for  the  same  purpose,  and  the  relief 
sought  is  not  substantially  the  same.  The 
suit  at  law  was  instituted  to  recover  the 
valao  of  the  coimterfelt  Mexican  currency. 
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whkA  was  givoi  as  part  payment  on  aocount 
of  the  purchase  money  for  the  property  sold 
the  appellant  by  the  appellee,  and  the  action 
Is  one  in  personam,  and  the  judgment,  if  re- 
covered, would  be  a  lien  upon  the  appellant's 
property.  The  object  and  purpose  of  the 
suit  In  equity  is  to  have  the  purchase  money 
declared  a  lien  on  the  property  sold,  and  is 
an  action  in  rem,  against  that  spedflc  prop- 
erty Itself. 

Upon  a  careful  conslderatlCMi  of  the  case, 
we  find  no  sufficient  reason  to  justify  us  in 
disturbing  the  order  appealed  from,  and  for 
the  reasons  stated  it  will  be  affirmed. 

Order  affirmed,  with  costs  to  the  appellee. 


on  i(d.iio) 

KRVQ   T.    MEJROANTILB   TRUST    &    D& 

POSIT  CO.  OF  BALTIMORE  et  al. 

(Na  258.) 

(Oonrt  of  Appeals  of  Maryland.    June  19, 1918.) 

1.  Tbusts  «=»272(3)— Divisiow  of  Pbofitb— 
Life  Tenant  and  Rekainoebmkn. 

Where  the  trustee  held  shares  of  its  own 
stock  in  trust,  and,  having  realized  a  profit 
from  the  purchase  of  stock  of  another  corpo- 
ration whose  reduction  of  capital  stodc  doa- 
(bled  value  of  that  held  by  the  trustee,  de- 
clared a  dividend  to  its  own  stockholders,  con- 
sisting of  shares  in  the  other  corporation,  such 
dividends  from  the  profits  belonged  to  the  life 
tenant  as  income. 

2.  Trusts  ^=>272(3)— Ditibior  of  Peofit&— 
Life  Tenant  ai^d  Ueuaindebuen— "In- 
come." 

Dividends  of  earnings  made  after  the  death 
of  the  testator  are  "income,"  and  are  imyable 
by  the  trustees  to  the  life  tenant,  whether  in 
cash,  scrip,  or  stock. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Income.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  James  M.  Ambler,  Judge. 

"To  be  officially  reported." 

Special  case  stated  under  Code  Pub.  OIt. 
Laws,  art.  16,  J  206,  between  Caroline  Selmar 
Krug  and  the  Mercantile  Trust  &  Deposit 
Company  of  Baltimore  as  trustee  and  others. 
From  the  decree  rendered,  Caroline  Selmar 
Krug  appeals.    Reversed  and  remanded. 

Argued  before  BRISCOE,  THOMAS,  PAT- 
TISON,  URNER,  STOOKBRIDGB;  and  CON- 
STABLE, JJ. 

Frank  Oosnell,  of  Baltimore  (Earl  A.  M. 

Scholtz  and  Marbury,  Gosnell  &  Williams, 
aU  of  Baltimore,  on  the  brief),  for  appellant. 
Charles  McB.  Howard,  of  Baltimore,  for  ap- 
pellees. 

BRISCOE,  J.  This  is  a  special  cas|e  stated 
under  the  forty-seventh  equity  rule  (Code, 
art.  16,  i  206),  and  is  an  amicable  controvert 
sy  between  a  beneficiary  for  life  and  remain- 
dermen, for  the  purpose  of  determining 
whether  or  not  a  distribution  of  shares  of 
stock  of  the  Merchants'  &  Miners'  Transpor- 
tation Company  (to  be  hereafter  called  the 
Transportation  Company)  constitute  income 
or  corpus  of  a  trust  estate.    The  facts  are 


undisputed,  and  are  set  out  In  an  agreed 
statement  in  the  record,  and  all  of  the  par- 
ties in  Interest  are  sut  Juris. 

The  testator  under  whose  will  the  trust 
was  created,  died  on  the  4th  of  January,  1908, 
and  his  will  was  duly  probated  In  the  or- 
phans' court  of  Baltimore  city.  The  fourth 
clause  of  this  will  is  as  follows: 

"I  give,  devise  and  bequeath  unto  the  Mer- 
cantile Trust  &  Deposit  Company  of  Baltimore, 
two  thousand  dollars  Baltimore  City  stoclc,  Har- 
ford Run,  issue  1B20,  fifty  shares  of  stock  of 
the  Maryland  Casualty  CXimpany  and  ninety- 
two  shares  of  stock  of  the  Mercantile  Trust  & 
Deposit  Company  of  Baltimore,  in  trust,  to 
hold  said  investments  for  and  during  the  nat- 
ural life  of  my  daughter,  Caroline  Selmar  Krug, 
paying  to  her  montlily  the  net  income  theie- 
from,  and  from  and  after  her  death  then  hi 
trust  for  my  said  son,  Theodore  F.  Krug,  paying 
to  him  during  his  natural  life,  the  net  income 
therefrom,  and  immediately  from  and  after 
my  said  son's  death,  said  trust  shall  cease,  and 
the  said  fund  shall  then  go  to  and  be  divided 
by  my  said  trustee  in  equal  shares,  between  the 
descendants  of  my  said  son,  per  stirpes,  and  not 
per  capita." 

By  the  seventh  item  of  the  will  one-half 
of  the  residuary  estate  was  devised  and  be- 
queathed to  the  trustee  upon  the  same  trusts, 
and  the  tiiistee  was  given  power  to  change 
the  Investmenta 

The  appellant  Is  a  dau^ter  of  the  testator, 
is  now  living,  and  Is  unmarried.  The  appel- 
lee Theodore  F.  Krug  is  a  son  of  the  testator, 
is  also  living,  and  has  five  children,  who  are 
also  appellees,  and  all  of  whom  are  above  the 
age  of  21  years. 

The  Mercantile  Trust  &  Deposit  Company  of 
Baltimore,  the  trustee  (to  be  hereafter  called 
the  Trust  Company),  is  a  corporation.  Incor- 
porated under  the  laws  of  this  state,  for  the 
purpose  ctf  conducting  the  business  of  a  safe 
deposit  and  trust  company.  It  Is  admitted 
that  the  business  transacted  by  the  company 
Includes  the  purchase  of  stocks,  bonds,  and 
other  securities  and  the  selling  thereof.  In 
the  settlement  of  the  estate  of  the  testator, 
it  appears  that  221  shares  of  the  stock  of  the 
Trust  Company  were  distributed  to  the  trus- 
tee, to  be  held  in  trust  as  provided  by  the 
testator's  will.  Subsequently,  on  the  ^Oi  of 
December,  1908,  the  capital  8to<^  of  the 
Trust  Company  was  reduced  by  retiring  26 
per  cent  of  each  stockholder's  holdings  at 
1130  per  share,  leaving  165  shares  belonging 
to  the  Krug  trust 

The  material  facts,  bearing  upon  the  in- 
vestment from  which  the  profit  to  the  Trust 
Company  resulted  and  which  is  the  subject- 
matter  of  this  controversy,  are  set  out  In  the 
agreed  statement  of  facts  and  are  in  part  as 
follows:  On  April  15,  1914,  the  Trust  Com- 
pany purchased  from  the  New  Tork,  New 
Haven  &  Hartford  Railroad  Company  the  fol- 
lowing debentures  and  stock  of  the  Tran^wr- 
tatlon  Company,  a  corporation  organized 
and  existing  under  the  laws  of  Maryland  and 
engaged  in  the  business  of  owning  and  op- 
erating a  fleet  of  vessels  between  the  port  of 
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Baltimore  and  the  ports  of  Savannah,  Bos- 
ton, and  elsewhere,  vis. :  $1,950,000  par  val- 
ue of  4  per  cent  debentures,  due  May  1,  1932, 
15490.20  shares  of  stock  of  said  company  of 
the  par  value  of  $100  eadi.  In  January  1910, 
the  capital  stock  of  Transportation  Company 
was  reduced  from  $5,000,000  to  $3,000,000,  by 
the  cancellation  of  40  per  cent  of  its  out- 
standing capital  stock,  so  as  to  reduce  the 
number  of  shares  held  by  each  holder  to 
three-flftha  of  his  former  holdings,  whereby 
the  number  so  held  by  the  Trust  Company 
was  reduced  to  9,114.12  shares.  At  the  same 
time  the  debentures  so  held  by  the  Trust 
Ck>mpany  were  surrendered  and  exchanged 
for  new  first  mortgage  6  per  cent.  25-year 
bonds  of  the  Transportation  Company  of  the 
aggregate  value  of  $1,305,000,  and  4,600 
shares  of  additional  capital  stock  of  the 
Company,  whereby  the  number  of  shares  of 
Btod£  held  by  the  Trust  Company  was  in- 
creased to  13,614.12.  The  additional  shares 
so  acquired,  however,  were  like  the  former 
ones  carried  on  the  books  of  the  Trust  Com- 
pany under  the  nominal  valuation  of  ^. 
Subsequently,  the  first  mortgage  bonds  ac- 
quired by  the  Trust  Company  were  sold  by  it, 
and  the  amount  realized  from  such  sale  ex- 
ceeded the  amount  which  was  originally  paid 
when  the  debentures  and  stock  were  first  ac- 
quired, leaving  the  Trust  Oompanythe  owner 
of  13,614.12  shares  of  the  stock  carried  on  its 
books  at  a  nominal  valae.  On  January  4, 
1918,  at  a  meeting  of  the  board  of  the  direc- 
tors of  the  Trust  Company,  the  following  res- 
olution was  passed: 

"Resolved,  that  there  be  distribttted  from  the 
assets  of  the  Mercantile  Trust  and  Deposit 
Company  to  its  stockholders  for  each  three  (3) 
shares  of  the  capital  stock  of  this  company 
held  by  them  and  standing  in  their  names  on 
January  4,  1918,  one  (1)  share  of  the  capital 
stock  <x  the  Merchants'  ft  Miners'  Transporta- 
tion Company  and  at  the  same  rate  for  any 
smaller  or  greater  number  of  shares.  Such  dis- 
tribution to  be  made  to  the  stockholders  of  rec- 
ord at  12  o'clock  noon  on  January  ^  1918,  and 
payable  at  this  office  on  and  after  January  11, 
1818." 

At  the  time  of  this  distribution,  the  Trust 
Company  held  13,614.12  shares  of  the  stock 
of  the  Transportation  Company,  and  10,000 
shares  of  this  stock  were  allotted  and  dis- 
tributed to  the  TarlouB  holders  of  stock  in 
the  Trust  Company,  in  pursuance  of  its  res- 
oluti<»  of  the  4th  of  January,  1918.  As  the 
Trust  Company  held,  as  trustee  under  the 
will  of  Gustav  Emg,  deceased,  165  shares  of 
Its  own  capital  stock,  it  received  by  virtue 
thereof,  in  the  distribution  under  the  resolu- 
tion, 55  shares  of  stock  of  the  Transportation 
Company,  and  the  single  question  upon  the 
facts  herie  presented  is  whether  these  shares 
of  stock,  80  distributed  to  the  trust  estate 
shall  be  treated,  between  the  beneficiary  for 
life  and  remaindermen,  as  corpus  or  income. 
The  court  below,  by  its  decree  of  the  27th  of 
February,  1918,  held  that  these  shares  of 
stock  were  corpus  or  principal,  and  not  In- 
come of  the  trust  estate^  and  that  the  stock. 


or  any  investments  thereof,  shall  be  held  by 
the  trustee  as  part  of  the  corpus  or  principal 
of  the  trust  estate.  From  this  decree,  this 
appeal  has  been  taken. 

It  will  not  be  necessary  for  us  to  reiview 
at  lengrth  the  numerous  cases  in  this  court 
upon  the  rights  of  life  tenants  and  remain- 
dermen to  dividends  or  distributions  by  a 
corporation,  among  Its  stockholders,  or  t» 
discuss  the  so-called  "Pennsylvania"  or 
"American"  rule,  which  has  been  adopted  and 
followed  in  this  state.  The  rule  has  been 
stated  and  the  authorities  In  support  thereof 
have  been  discussed,  in  a  number  of  recent 
cases  in  this  court  Thomas  v.  Gregg,  78  Md. 
646,  28  Aa  565,  44  Am.  St.  Rep.  810;  Qulnn 
V.  Safe  Deposit  Co.,  93  Md.  285,  48  Att.  835, 
68  L.  K.  A.  169 ;  Smith  v.  Hooper,  95  Md.  16, 
51  Aa  844,  64  AU.  95 ;  A.  C.  L.  Dividend  Cas- 
es, 102  Md.  73,  61  AU.  295;  Bx  parte  Hum- 
bird,  114  Md.  627,  80  Aa  209;  Coudon  v.  UiK 
degraf,  117  Md.  71,  83  Aa  145;  Foard  v. 
Safe  Deposit  Co.,  122  Md.  476,  89  Aa  724; 
Washington  County  Hospital  v.  Hagerstown 
Co.,  127  Md.  1,  91  Aa  787,  I*  R.  A.  1915A, 
738;  Northern  Central  Ry  Div.  Cases,  126 
Md.  16,  94  Aa  338 ;  MiUer  ▼.  Safe  Deposit 
Co.,  127  Md.  610,  06  Atl.  766. 

[1]  While  ae  facts  of  the  present  case  are 
somewhat  unusual,  and  the  question  here  pre- 
sented is  not  free  from  difficulty,  we  think 
the  case  falls  within  the  principle  recog;nized 
by  this  court  in  Ex  parte  Humbird,  114  Md. 
638,  80  Ad.  209,  and  followed  in  the  more 
recent  case  of  Washington  County  Hospital 
T.  Hagerstown  Trust  Co.,  124  Md.  10,  01  Aa 
787,  L.  R  A.  1915A,  738,  wherein  it  is  said, 
as  stated  tn  Taylor  on  Private  Oorporatlona 
(4th  Sd.)  799,  that  moneys  arising  from  the 
sale  of  corporate  property  and  distributed  as 
a  cash  dividend  are  income  if  aey  .-  rise  from 
a  sale  of  property  made  by  the  corporation  in 
ae  ordinary  course  of  Ito  business,  when  it 
sells  only  such  property  as  its  vegulox  busi- 
ness is  to  sell.  In  Thomas  v.  Gregg,  78  Md. 
666,  28  Aa  568,  44  Am.  St  Rep.  810,  it  la 
said: 

"When  a  corporation,  having  actually  made 
ivofits,  proceeds  to  distribute  such  profits 
amongst  ae  stockholders,  the  tenant  for  life 
would  be  entitled  to  receive  them,  and  this 
without  regard  to  ae  form  of  ae  transaction. 
Kquity  which  disregards  form  and  ^asps  a» 
substance  would  award  ae  tiling  distributed, 
wheaer  stock  or  moneys,  to  whomsoever  was 
entitled  to  ae  profits." 

In  ae  case  at  b6U',  "ae  assets"  distributed 
among  ae  stockholders  represeat  ae  profit 
which  had  been  realized  by  ae  Trust  Com- 
pany in  -ae  usual  course  of  its  business,  and 
was  in  substance  a  distribution  in  kind  of  a 
portion  of  ae  identical  specific  profits  accru- 
ing to  ae  Trust  Company  from  a  transactioB 
entered  into  end  completed  after  ae  deaa  of 
ae  testator.  In  Miller  v.  Safe  Deposit  ft 
Trust  Co,  127  Md.  611,  96  Aa  766,  it  Is  said 
that: 

"The  principle  is  definitely  settled  •  •  • 
aat  a  dividend  from  earnings  accrued  and  de- 
clared after  the  trust  has  become  operative  is 
payable  to  ae  life  tenant  as  income,"  and  "that 
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an  income  dividend  !•  parable  to  the  person  en- 
titled at  the  time  It  i*  dedared." 

t2]  It  is  also  well  established  that  dividends 
of  earnings  made  after  the  death  of  the 
testator  are  inoocie  and  payable  to  the  life 
tenant  no  matter  whether  the  dividend  be  in 
cash,  or  scrip  or  stock.  Atlantic  Coast  Line 
Gases.  102  Md.  73,  61  AU.  296;  Foard  v. 
Safe  Deposit  A  Trust  Co.,  122  Md.  480,  89 
AtL  724;  Northern  Central  Railroad  Oases, 
126  Md.  16,  25,  91  AU.  33a 

It  is  clear,  we  think,  under  the  authorities, 
that  if  the  10,000  shares  of  the  Transporta- 
tion Company  had  been  converted  into  cash, 
and  distributed  in  that  form,  Instead  of  mak- 
ing distribution  of  the  identical  shares,  which 
represented  the  profits,  as  was  done  in  this 
case,  that  the  dlTldend  would  be  treated  as 
income,  and  not  corpus.  The  mere  fact,  tiieo, 
that  "the  assets"  which  represented  the  gains 
and  profits  of  the  investment  from  this  partic- 
ular transaction  were  distributed  in  kind, 
thaX  Is,  consisting  of  shares  of  stock  of  anoth- 
er corporation  rather  than  In  cash,  should 
not  alter  or  affect  the  prindide  Involved. 
In'  Coudon  v.  Updegraf.  U7  Md.  80,  83  AtL 
145,  this  court  said: 

"If  this  stock  dividend  was  based  npon  the 
earnings  of  tlie  company,  and  the  company  had 
the  power  to  so  distribute  it,  and  this  power 
was  validly  exercised,  then  this  extra  260 
diarea,  declared  as  a  stock  dividend,  must  be 
treated  as  income  from  the  trust  estate."  Coast 
Line  Dividend  Coses,  102  Md.  73,  61  Atl.  295. 

The  English  cases  hold  that  dividends  of 
profit  consisting  of  shares  of  stock  of  another 
corporation  ore  income  and  l>elong  to  the  life 
tenant,  and  betwe«i  a  dividend  paid  in  cash 
and  one  paid  in  property,  that  Is,  in  stock  of 
another  corporation,  owned  by  the  distribut- 
ing corporation,  there  Is  no  substantial  dlffer- 
eiKe.  And  to  the  same  effect  are  the  cases  of 
Hemenway  v.  Hemenway,  181  Mass.  406,  63 
N.  E.  919;  Gray  v.  Hemenway,  212  Mass. 
239,  96  N.  B.  789,  and  223  Mass.  298,  Ul  N.  E. 
713;  Sonlth  r.  Dana,  77  Conn.  543,  60  AtL 
117,  69  L.  B.  A.  76,  107  Am.  St  Kep.  51; 
Union  Tr.  Co.  v.  Taintor,  85  Conn.  452,  83  AtL 
697;  Bqnltafole  Life  Society  v.  Union  Pac. 
By.  Co.,  212  N.  T.  860,  106  N.  B.  92,  L.  B.  A, 
1915D,  1052. 

The  facts  of  this  case,  we  think,  under  the 
well-settled  rules  applicable  to  this  class  of 
cases,  require  us  to  hold  that  the  dividend 
here  in  controversy  is  income  and  not  corpus, 
and  Is  payable  to  the  life  tenant  There  are 
a.  ctaas  ot  cases  whlcb  deal  with  the  appor- 
Uonment  of  dividends  between  life  tenant 
and  remaindermen,  but  they  Involve  condl- 
tUms  and  present  a  state  of  facts  dissimilar 
and  different  from  those  in  this  case. 

For  the  reasons  stated,  the  decree  api)ealed 
from  will  be  reversed,  and  the  cause  remand- 
ed, to  the  md  tbat  a  decree  may  be  passed 
In  Accordance  with  the  views  expressed 
herein. 

Decree  reversed,  cause  remanded,  the  costs 
above  and  below  to  be  paid  equally  by  the 
life  tenant  and  the  remaindermen. 


(U3  Md.  US) 

LANAHAN  v.  MBBOANTILB  TRUST  A  DB- 

POSIT  CO.  OF  BALTIMOIU:  «t  aL 

(No.  23.) 

(Conrt  of  Appeals  of  Maryland.    Jnne  20, 1918.) 

Appeal  from  Circuit  Conrt  No.  2  of  Baltimore 
City ;    James   M.   Ambler,  Judge. 

"To  be  officially  reported." 

Controversy  between  Charles  M.  Lanahan, 
Jr.,  and  the  Mercantile  Trust  A  Deposit  Com- 
pany of  Baltimore,  trustee,  and  others.  From 
the  decree  rendered  T^natum  appeals.  Be- 
versed  and  remanded. 

Aigued  before  BRISCOE,  THOMAS,  PAT- 
TISON,  UBNER,  STOOKBBIDGIH  and  CON- 
STABLE,  JJ. 

Charles  Markell,  of  Baltimore  ^arl  A.  IC. 
Scholtz,  of  Baltimore,  on  the  brief),  for  appel- 
lant Charles  McH.  Howard,  oi  Bsltimore,  for 
appellees. 

BRISCOEl,  J.  The  controlling  questions,  to 
be  determined  in  this  case,  are  the  same  as  those 
disDosed  of  and  decided  by  us  in  No.  22,  Krue 
V.  Mercantile  Trust  A  Deposit  Co.  et  aL,  10* 
AtL  414,  at  this  term,  and  for  the  reasons  stat- 
ed in  that  case  the  decree  in  this  case  will  be 
reversed,  and  the  cause  will  be  remanded  so 
as- a  decree  may  be  passed,  dedaring  that  the 
shares  of  stock  in  the  Merchants'  A  Miners' 
Transportation  Company,  distributed  by  the 
Trust  Company  to  the  trust  estate  herein,  con- 
stitute income  and  not  corpus  or  principal,  and 
is  payable  to  the  life  tenant 

Decree  reversed  and  cause  remanded,  the  costs 
above  and  below  to  be  paid  equally  by  the  life 
tenant  and  remaindermen. 


(123  Ud.  176) 
STOCKSDALB  ▼.  JONES  et  nz.    (No.  31.) 

(CSonrt  of  Appeals  of  Maryland.    Jnne  20, 1918.) 

1.  PiXADmo  «=3324— Bnx  ov  Pabtioui.abs— 

EZ(XPTION. 
In  suit  on  the  common  counts,  where  defend- 
ants demanded  bill  of  particulars,  and  plaintiff 
filed  bill  stating  demand  was  for  money  "received 
by  defendants  nom  plaintiff's  intestate,  to  wit" 
etc.,  exception  to  such  bill  was  properly  sus- 
tained, for,  in  view  of  Code  Pub.  Civ.  Laws,  art 
7\i  ^  subsec.  107,  as  amended  by  Acts  1914, 
c.  878,  a  bill  of  partioulars  ahould  be  specific. 

2.  Tbial  «=345(1) — OnvB  or  Evidenck. 

In  suit  by  administratrix  on  common  counts, 
announcement  by  plaintiff's  attorney  in  opening 
statament  that  he  proposed  to  show  that  during 
life  of  plaintiff's  decMent  defendants  obtained 
money  from  him  while  he  was  incapable  of  mak- 
ing a  valid  deed  or  contract  was  not  a  prof- 
fer to  accompany  a  certain  record  from  the  or- 
phans' court  where  decedent's  will  had  been  of- 
fered for  probate,  with  evidence  of  his  mental 
condition  when  the  checks  involved  were  given. 

3.  TaiAi.  «=345(1)— PaonrKR  or  Othsb  Evi- 
dence. 

It  is  incumbent  on  a  party  to  accompany  an 
offer  of  evidence  with  a  proffer  to  follow  it  up 
with  other  evidence  only  where  the  evidence  is 
not  of  itself  admissible,  and  to  make  it  so  the 
other  evidence  must  be  introdnced. 

4.  Wills  «=363(2)— Tkstaicentabt  OAPAOirr 
—Evidence. 

Though  the  question  is  whether  an  alleged 
testator  was  capable  of  making  a  valid  deed  or 
contract  at  the  time  the  will  was  executed,  evi- 
dence of  his  mental  condition  prior  and  subse- 
quent to  execution  is  admiasiUe  to  reflect  on 
such  question. 
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5.  EviDEwcE    '8=»132— Oapaoitt— PWOB    Tks- 

TAKEKTABT  IHCAPACITT. 

Becaase  decedent  was  not  capable  of  making 
a  will  in  September,  it  does  not  follow  that  he 
conld  not  give  valid  cheeks  in  November. 

S.  Etidbrcb  «=)Q7(2)— PRBSuicpTioir  or  Ooir- 
XIN0A1ICX  or  Condition— INBANXTT. 
There  Is  no  presumption  that  insanity  whidi 
is  shown  to  have  existed  at  one  time  continued, 
unless  it  is  shown  to  have  been  of  a  permanent 
character,  or  the  person  was  sufFering  from  some 
disease  which  was  progressive,  or  had  been  regu- 
larly foond.  insane  by  an  inqnisition  still  in 
force. 

7.  WiLUB  «=»431— Deniai,  or  Pbobatb  as  Ev- 
idence OF  CoKTBACTTIAt  INCAPACITT. 

In  administratrix's  action  on  common  counts 
to  recover  money  paid  defendants  I^  decedent 
by  checks,  record  of  probate  proceedings  in  or- 
phans' court,  wherein  decedent  s  alleged  will  pre- 
sented by  defendants  was  refused  probate  for 
lack  of  testamentary  capacity,  was  admissible 
on  issue  of  defendant's  capacity  to  draw  checks, 
but  was  not  conclusive,  and  by  itself  was  not 
even  evidence  on  the  point. 

8.  Appeal  and  E^bbob  4=>1056(1)— Habicless 
Bbbob— Evidence. 

In  administratrix's  snlt  on  common  counts  to 
recover  money  paid  defendnnts  by  decedent  by 
check  on  ground  of  decedent's  lack  of  capacity, 
exdiidon  from  evidence  of  record  of  orphans' 
court,  in  proceedings  wherein  defendant's  alleged 
will  Was  refused  probate  for  lack  of  testamen- 
tary capacity,  was  harmless,  where  no  further 
evidence  was  offered  reflecting  on  defendant's 
mental  condition. 

9.  Tboveb  and  Convebsion  «=»4— What  Con- 
Bi'rniTHS  Convebsion— 'Deposit  in  Bank. 

In  suit  by  administratrix  to  r«coT«r  mon^ 
paid  by  decedent  by  checks  on  ground  decedent 
was  without  capacity,  court  properly  excluded 
testimony  of  officer  of  bank,  where  check  was 
deposited  by  defendant  to  his  own  credit,  as  to 
whether  money  was  afterwards  paid  oat ;  a  con- 
version being  shown^  by  m«n  deposit. 

10.  APFBAl  AKD  EBBOB  <P>106i2(2)— HKBMT.MB 

Ebbob— Evidence. 
The  exdusion  of  testimony  on  a  point  of  fact 
which  was  later  developed  in  evidence  was  harm- 
less. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; Bobert  Mobs,  Judge. 

Suit  by  Ida  F.  Stocksdale,  administratrix, 
against  Thomas  S.  Jones  and  Prances  S. 
Jones,  bis  wife.  From  judgment  for  de- 
fendants,  plaintiff   appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BttlSCOE, 
THOMAS,  URNEB,  STOCKBBIDGE,  and 
CONSTABLE,  JJ. 

Guy  W.  Steele,  of  Westminster,  for  appel- 
lant Theo.  F.  Brown  and  F.  Neal  Parke, 
both  ot  Westminster  (Jno.  Milton  Beifsnid- 
er  and  Bond  ft  Parke,  all  of  Westminster,  on 
tbe  brief),  for  appellees. 

BOYD,  C.  J.  The  appellant  sued  Thomas 
S.  Jones  and  Frances  S.  Jones  on  the  com- 
mon counts.  There  was  a  demand  for  a  bill 
of  particniars,  and  one  was  filed  as  follows: 

"To  money  loaned  to  defendants  by  plain- 
tiff's intestate,  to  wit:  On  or  about  November 
13,  1914,  $500 ;  on  or  about  November  30,  1014, 
$1,800;   and  to  interest  thereon." 

At  a  later  term  leave  was  granted  the 
plaintiff  to  amend  the  bill  of  particulars, 


and  an  amended  one  was  filed.  In  place  of 
the  language  used  above  it  read : 

"To  money  receiiiad  by  the  defendants  from 
the  plaintiffs  intestate,  to  wilf' 

-1-and  then  follows  the  amonnts  as  stated 
in  the  original  bill  of  partlcolaxs.  An  ex- 
oeption  was  filed  to  that,  whidi  was  sus- 
tained. The  plaintiff  then  filed  a  second 
amended  bill  of  particulars  as  follows : 

"The  defendants  are  indebted  to  the  plaintiff 
for  money  had  and  received  from  the  plaintiff's 
intestate  for  the  use  of  the  plaintiff's  intestate,  - 
as  follows." 

The  amounts  and  dates  are  the  same  as 
those  set  out  above.  Issue  .was  joined  on 
the  general  issue  pleas  and  a  plea  of  the 
statute  of  limitations,  and  the  case  proceed- 
ed to  trial,  but  the  plaintiff  entered  a  non 
pros,  as  to  Frances  S.  Jones.  There  are  six 
bills  of  exception.  The  first  five  embrace 
rulings  on  evidence,  and  the  sixth  was  to 
granting  a  prayer  "that  under  the  pleadings 
and  evidence  in  this  case  there  is  no  legally 
sufficient  evidence  to  enable  the  plaintiff  to 
recover,  and  the  verdict  of  the  Jury  must  be 
for  the  defendant."  That  prayer  was  grant- 
ed,' and  verdict  rendered  accordingly;  From 
the  judgment  entered  thereon  this  appeal 
was  taken. 

[1]  The  first  point  relied  on  by  the  appel- 
lant is  the  ruling  of  the  court  on  the  excep- 
tion to  the  amended  bill  of  particulars. 
There  can  be  no  ^oubt  about  the  correct- 
ness of  that  ruling.  "To  money  received  by 
the  defendants  from  the  plalntlCTs  intestate, 
to  wit,"  etc.,  gave  the  defendants  no  in- 
formation as  to  what  the  suit  was  about,  or 
how  It  was  claimed  to  liave  been  received. 
It  might  have  been  a  gift,  a  loan,  or,  as  stat- 
ed in  MueUer  v.  Michaels,  101  Md.  188,  60 
Atl.  485,  in  reference  to  the  particulars  there 
filed  in  a  suit  under  the  Practice  Act  ("for 
cash  money  received  from  the  plaintiff  in  the 
month  of  June,  1904,  by  the  defendants  in 
the  sum  of  $285.00"),  "it  may. have  been  re- 
ceived in  the  payment  of  a  debt  due  the  de- 
fendants; it  may  have  been  paid  to  them  un- 
der some  mistake;  it  may  have  been  re- 
ceived to  be  delivered  to  some  third  party; 
or  it  may  have  been  received  by  the  defend?' 
ants  as  a  stake  to  be  held  to  abide  the  de- 
termination of  some  event  In  what  way 
the  alleged  indebtedness  of  the  defendants 
arose  out  of  the  receipt  of  the  money  is  left 
wholly  a  matter  of  speculation."  In  Calrnes 
▼.  Pelton,  103  Ma.  40,  44,  63  Atl.  106,  it  is 
said: 

"The  office  and  legal  effect  of  a  bill  of  partic- 
ulars is  to  inform  the  opposite  party  of  the  pre- 
cise nature  and  ^tent  of  the  claim  which  the 
plaintiff  intends  to  rely  npon  under  each  and  ev- 
ery count  of  the  narr.,  and  to  confine  his  evi- 
dence to  the  claim  thus  stated." 

That  a  bill  of  particulars  ought  to  be  spe- 
cific, like  an  account  filed  under  a  Practice 
or  Speedy  Judgment  Act,  may  at  least  be 
implied  frcHU  section  24,  subsection  107  of 


msaWot  other  caMS  aaa  mum  tonic  aad  KKY-NUMBBBln  aU  Kar-Nnmband  Dlsnti  Md  Indsxw 
104  A.— 27 


Digitized  by 


Ljoogle 


ilB 


104  ATLANTIC  BXf  OBTBB 


(Md. 


article  75  of  tbe  Code,  as  amended  by  fhe 
act  of  1914,  chapter  378. 

The  most  Important  question  la  this  case 
Is  presented  by  the  first  bill  of  exceptions, 
whether  the  record  from  the  orphans'  court 
of  Carroll  county  was  admissible  in  evidence. 
Jacob  Webster  Caple  executed  a  last  will 
and  testament  on  September  14,  1914,  and 
died  November  10,  ISIR  On  November  19, 
1915,  Ida  F.  Stoc&sdale,  his  only  daughter, 
filed  In  the  orphans'  court  a  petition  in  which 
she  said  she  had  heard  there  was  In  exist- 
ence a  paper  writing  purporting  to  be  bis 
last  will  and  testament,  and  asked  the  court 
not  to  probate  It  until  she  had  a  reasonable 
time  for  an  examination  of  It  and  the  prepa- 
ration and  filing  of  a  formal  caveat  thereto. 
On  November  22d  Thomas  S.  Jones,  the  ap- 
pellee, presented  the  will  to  the  orphans* 
court,  and  declared  that  the  Instrument  of 
writing  was  the  true  and  whole  last  will 
and  testament  of  said  Caple;  that  he  had 
found  It  among  the  private  papers  of  the 
deceased,  and  did  not  know  of  any  other  will 
or  codldl.  On  November  26th  Mrs.  Stocks- 
dale  filed  a  caveat,  alleging  testamentary 
incapacity,  undue  Influence,  fraud,  and  oth- 
er groundis,  and  on  November  30th  a  sum- 
mons was  Usued  for  the  devisees  and  lega- 
tees named  in  the  will,  Including  Frances  S. 
and  Thomas  S.  Jones,  which  was  returnable 
December  14,  1915.  All  were  returned  sum- 
moned, and  on  December  14th  the  trustees 
of  the  Sandy  Mount  Methodist  Protestant 
Church  In  Carroll  County  (to  whwn  he  had 
left  $500  to  be  Invested  and  the  Income  to 
be  used  for  the  care  of  a  lot  In  the  church 
burying  ground)  and  IjCwIs  W.  Caple,  the 
executor  named,  appeared  In  open  court  and 
verbally  declined  to  take  any  action  In  the 
matter.  The  others  did  not  appear  or  an- 
swer. 

Tbe  will  left  Mrs.  Jones  $500  "for  her  care 
and  trouble  In  nursing  me  and  my  wife  dur- 
ing her  Illness"  and  Thomas  S.  Jones  $500" 
in  consideration  of  his  care  and  trouble  In 
helping  to  nurse  me  and  my  wife  during  her 
Illness,  and  also  in  caring  for  and  feeding 
my  stock."    Item  8  is: 

"And,  whereas,  the  said  Thomas  S.  Jones  and 
Frances  S.  Jones,  his  wife,  have  promised  to 
board,  wash  and  iron  and  care  for  me  during 
the  balance  of  my  life,  I  do  hereby  bequeath  to 
them  the  sum  of  two  hundred  and  fif^  dollars 
($250.00)  for  each  and  every  year  or  proportion- 
ate part  thereof,  that  they  may  so  board,  wash 
and  iron  and  care  for  me,  in  the  event  that  I 
have  not  already  paid  them  in  my  lifetime,  the 
sum  to  be  paid  in  full  payment  for  said  board, 
washing  and  care." 

By  lt«n  (4)  he  left  $500  to  the  trustees  of 
Sandy  Mount  Methodist  Protestant  Church, 
as  stated  above,  and  he  gave  his  daughter 
$6  "and  no  more"  in  item  (5).  By  Item  (6) 
he  left  all  the  rest  and  residue  of  his  estate 
to  his  two  grandsons,  Vernon  W.  Stocksdale 
and  Howell  Kelley  Stocksdale,  and  he  then 
apiKtlnted  Iiewls  W.  Caple  his  executor. 

N<^hlng  wtm  done  until  May  9,  1916,  when 


a  summonB  for  witnesses  was  Issued  re- 
turnable on  May  12th,  when  the  court  heard 
testimony  of  witnesses  produced  on  the  part 
of  the  caveator.  On  May  28,  1916,  the  court 
met  for  the  further  consideration  of  tbe 
case,  and  passed  a  decree  in  whldi,  after  re- 
citing the  proceedings,  amongst  others  that 
no  party  defendant  had  filed  an  answer,  and, 
"the  court  being  satisfied  that  at  tbe  time 
said  paper  writing  was  executed  by  the  said 
Jacob  Webster  Caple  he  was  not  of  sound 
and  disposing  mind  and  capable  of  execut- 
ing a  valid  deed  and  contract,  and  that  said 
paper  writing  is  not  the  last  will  and  testa- 
ment of  the  said  Jacob  Webster  Caple,  de- 
ceased," the  court  "adjudged  ordered,  and 
decreed  that  the  said  Jacob  Webster  Caple 
died  intestate,  leaving  as  his  next  of  kin  and 
heir  at  law  his  only  child,  the  petitioner,  Ida 
F.  Stocksdale,  and  that  the  mrobate  of  the 
said  paper  writing  •  •  •  be  and  the 
same  Is  her^y  refused."  This  excepaon 
shows  that  at  the  trial  of  the  case  in  the 
circuit  court  the  plalnttlTs  attorney,  in  his 
opening  statement  to  the  jury,  announced 
that  "he  proposed  to  show  that  during  the 
lifetime  of  Jacob  W,  Caple  the  defendants, 
Thomas  S.  Jones  and  Frances  S.  Jones,  ob- 
tained money  from  him  while  he  was  not 
capable  of  making  a  valid  deed  or  contract, 
and  that  he  would  prove  he  was  not  capable 
of  making  a  valid  deed  or  contract  by  the 
records  of  the  orphans'  court  for  Carroll 
county."  The  plaintiff  called  the  register  of 
wills,  who  produced  "the  original  papers  In 
the  matter  of  a  caveat  to  the  supposed  will 
of  Jacob  Webster  Caple,  and  a  transcript  of 
the  docket  entries  in  that  case  before  the 
orphans'  court  of  Carroll  county,"  which 
included  the  petition  of  Ida  F.  Stocksdale, 
of  November  19,  1915,  the  will  and  dex>osI- 
tions  of  the  subscribing  witnesses,  the  cave- 
at, the  decree,  and  the  docket  entries.  The 
first  exception  is  thus  worded: 

"Whereupon  objection  was  made  to  them  be- 
ins  offered  in  evidence,  whereupon  counsel  for 
the  plaintiff  made  the  following  offer:  TRiese 
papers  offered  in  evidence,  with  a  transcript  of 
the  docket  entries  in  the  matter  of  the  caveat  of 
Ida  F.  Stocksdale  to  the  last  will  and  testament 
of  Jacob  Webster  Caple,  deceased,  are 

"And  the  defendants  renewed  their  objection 
to  the  introduction  in  evidence  of  said  papers 
(but  not  on  the  ground  that  the  original  papers 
were  offered  and  not  a  certified  copy  thereof),  al- 
though coupled  with  the  aforegoing  otter  <^ 
proof,  and  the  court  sustained  their  objectionak 
and  refused  to  allow  said  original  papers  and 
the  transcript  of  the  docket  entries  to  be  offered 
in  evidence,  to  which  ruling  of  the  court  the 
plaintiff  excepted,"  etc 

[2]  Apparently  it  was  intended  to  set  out 
the  papers  and  docket  entries  after  the  word 
"are"  above,  but,  however  that  may  be,  no 
proffer  to  accompany  or  follow  up  the  rec- 
ord from  the  orphans'  court,  with  evidence 
as  to  the  mental  condition  of  the  deceased 
at  the  time  the  checks  were  given,  is  dis- 
closed in  the  record  In  this  case.  What  was 
said  in  the  opening  statement  of  counsel 
cannot  be  said  to  be  auch  proffer,  although 
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It  doee  Bbow  the  ground  the  appellant  was 
relying  on  for  recovery.  What  is  said  in 
an  opening  statement  of  counsel  cannot  be 
treated  as  a  profFer  of  additional  evidence. 
Davis  V.  Calvert,  6  Gill  &  J.  310,  25  Am.  Dec. 
282;  38  Cyc.  1327.  Nor  do  we  find  anything 
to  Justify  the  statement  in  the  appellant's 
brief  that  the  court  refused  to  receive  the 
record  of  the  orphans'  court,  "as  well  as 
any  evidence  showing  the  mental  condition 
of  the  plaintiff's  intestata" 

[3]  The  question,  however,  is  whether  any 
proffer  of  other  evidence  was  necessary  in 
order  to  introduce  the  orphans'  court  rec- 
ord. Sometimes  it  is  incumbent  on  a  party 
to  accompany  an  offer  of  evidence  with  a 
proffer  to  follow  it  up  with  other  evidence, 
but  that  is  only  where  it  is  not  of  itself 
admissible,  and  in  order  to  make  it  so  other 
evidence  has  to  be  introduced.  As  has  been 
said  in  several  cases  in  this  court,  a  party 
cannot  afford  all  of  lils  evidence  at  the  same 
time,  and  when  he  tenders  that  which  is 
legal  and  material  to  the  issuer  it  is  the  duty 
of  the  court  to  recdve  it,  and  it  cannot  re- 
quire him  to  state  in  advance  what  other 
proof  he  intends  to  offer.  Patterson  v. 
Orowther  &  Boone,  70  Md.  124,  132,  16  Atl. 
631;  Met  Life.  Ins.  Co.  v.  Dempsey,  72  Md. 
288,  19  AtL  042;  Scaggs  v.  Reilley,  89  Md. 
162,  43  AU.  58,  or,  as  was  said  in  Taylor  ▼. 
State,  79  Md.  130,  28  Atl.  816: 

"It  was  his  unconditional  right  to  pursue  his 
own  order  in  offering  his  proof;  and  it  was  tbe 
duty  of  the  court  to  admit  any  legal  evidence 
material  to  the  issue,  although  it  looiM  not  be 
tufficient  to  maintain  tha  M«u«  on  hit  part,  un- 
leu  followed  up  by  other  proof."    (Italics  ours.) 

If  It  alone  is  not  sufficient  to  sustain  the 
case,  the  court  can  on  application  so  Instruct 
the  Jury.  Plank  Road  Co.  v.  Bruce,  6  Md. 
467. 

[4-7]  This  record.  If  standing  alone,  would 
undoubtedly  not  be  sufficient  to  prove  that  at 
the  dates  of  the  checks  in  November,  1914, 
the  deceased  was  not  mentally  capable  of 
making  or  giving  them,  but,  as  has  often 
been  held  in  will  cases,  while  the  question 
Is  whether  the  alleged  testatw  was  capable 
of  making  a  valid  deed  or  contract  at  the 
time  the  uHU  was  executed,  evidence  of  his 
mental  condition  prior  and  subsequent  to  tbe 
execution  is  admitted  for  the  purpose  of  re- 
flecting on  that  questi(xi.  Davis  v.  Calvert, 
6  GUI  4  J.  300,  25  Am. -Dec.  282;  Brashears  v. 
Orme,  93  Md.  442,  49  AU.  620;  Harris  v.  Hlp- 
sley,  122  Md.  418,  89  Atl.  852.  We  entirely 
agree  with  the  appellee  that  because  a  man 
Is  not  capable  of  making  a  will  in  September 
It  does  not  follow  that  he  cannot  give  valid 
cbedcs  in  November.  That  depends  upon  cir- 
cumstances, and  in  this  case  there  is  not 
eTen  anything  to  show  for  what  the  checks 
were  given.  It  Is  also  true  that  there  is 
no  presumption  that  insanity,  which  is  shown 
to  have  existed  at  one  time,  continued,  un- 
less it  was  proven  to  t>e  of  a  permanent 
character,  or  tbe  party  was  suffering  from 


some  disease  which  was  progressive,  or  be 
bad  been  regularly  found  insane  by  an  in- 
quisition which  was  still  in  forca  But  that 
does  not  seem  to  us  to  meet  tbe  whole  ques- 
tion, and  the  record  was  in  our  Judgment 
admissible.  It  was,  however,  not  condu- 
slve,  and  by  Itself  was  not  even  evidence  of 
the  mental  condition  of  the  deceased  when 
the  checks  were  given,  or  sufficient  to  show 
that  he  was  Incapable  of  giving  valid  checks 
at  those  times.  Nor  can  we  agree  with  the 
appellee  that  the  case  of  Packbam  v.  Glend- 
meyer,  103  Md.  416,  63  Atl.  1048,  is  con- 
dusive  of  the  question  now  being  consider- 
ed. There  a  will  executed  in  1903  had  been 
set  aside  on  the  findings  of  a  Jury  that  there 
was  fraud,  undue  influence,  and  incapacity 
to  make  the  will.  A  wUl  executed  in  1902 
was  then  offered  for  probate,  to  which  a 
caveat  was  filed,  and  the  findings  on  the  Is- 
sues upon  the  will  of  1903  and  tbe  Judgment 
of  the  orphans'  court  were  offered  in  evi- 
dence at  the  trial  of  the  issues  as  to  the 
one  of  1902.  Some  of  the  caveatees  in  the 
contest  over  the  will  of  1902  were  not  par- 
ties to  the  caveat  of  the  will  of  1903.  The 
court  held  that  the  finding  of  the  Jury  upon 
the  issue  as  to  fraud  under  the  will  of  1903 
was  not  admissible,  and  then  said : 

"In  regard  to  the  testamentary  capacit^f  of  the 
testatrix  which  was  passed  upon  by  the  jury,  in 
the  proceedings  referred  to  in  the  offer  of  evi- 
dence in  question,  what  was  determined  as  to 
that  was  her  capacity  vel  non  at  tbe  very  time 
of  the  ezecation  of  the  will  which  was  there  in 
controversy.  Tlie  finding  had  no  rdation  to  any 
time  anterior,  and  was  bat  the  opinion  of  the 
jnry  upon  evidence  relating  to  the  case  in  which 
it  was  adduced.  Judgments  and  decrees  as 
againat  those  not  parties  to  then!  are  only  'ad- 
missible to  prove  rem  ipsam,  and  the  legal  in- 
cidents and  consequences'  thereof;  but  'not  to 
prove  the  facta'  upon  which  they  are  founded. 
Parr  v.  State,  71  Md.  220  [17  Atl.  1020] ;  [Dor- 
sey  V.  Gassaway]  2  Har.  &  Johns.  402-409  [S 
Am.  Dec.  667].  The  contention  of  the  appel- 
lants here  would  give  to  the  findings  of  a  jury  a 
greater  or  larger  effect  in  respect  to  their  ad- 
missibility as  evidence  than  the  law  gives  to 
judgments  and  decrees." 

It  will  thus  be  seen  that  the  court  had  in 
mind  in  that  case  that  some  of  the  parties 
to  it  were  not  parties  to  the  first  proceeding. 
In  this  case  both  Mr.  and  Mrs.  Jones  were 
parties  to  the  caveat,  and  there  would  seem 
to  be  no  doubt  that  they  were  bound  by  the 
decision  made  by  the  orphans'  court ;  that  is 
to  say,  that  the  deceased  was  not  capable  of 
making  a  valid  deed  or  contract  on  Septem- 
ber 14,  1914.  Of  course,  it  was  not  conclu- 
sive against  them  as  to  tbe  capacity  to  draw 
the  checks,  but  It  was  admissible  evidence 
as  refiecting  upon  that,  if  there  was  other 
evidence  tending  to  show  the  lack  of  capacity 
to  give  the  checks.  The  record  offered  in 
Packham  v.  Glendmeyer  was  not  admissible 
against  those  who  were  not  parties  to  it, 
and  hence  was  necessarily  rejected  as  to  all, 
as  the  verdict  of  the  Jury  would  be  as  to  the 
vaUdity  of  the  will  of  1902,  and  It  could  not 
be  said  the  record  of  the  proceedings  u  to 
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the  will  of  1803  wu  admlasltde  aa  to  some 
and  not  for  other  caveators. 

In  the  dlscosslon  of  the  jidmlaslblUty  of 
Jndidal  records  In  Reynolda  aa,  Trial  BM- 
dmce,  pages  52-61,  the  learned  author  i>olnts 
oot  that  every  record  of  a  court  oondsts  of 
trro  distinct  parts,  denominated  In  Best  on 
Evidence,  |  680,  as  "the  tub«fatUi«e  and  Ju- 
dicial portions,"  and  he  explains  them.  He 
says  on  page  SS  that  the  Judicial  portlcms 
of  records  (the  part  In  which  the  court  ex- 
presses Its  judgment  of  opinion  on  the  noat- 
ter)  are  "admissible  and  conclusive  as  be- 
tween the  parties  and  their  privies,"  and  In' 
further  explanation  of  that  it  Is  stated  that 
every  Judgment  rendered  by  a  court  having 
competent  Jurisdiction  over  the  parties  and 
the  subject-matter  la,  M  between  the  parties, 
conclusive  proof  of  all  facts  actually  decided 
by  the  court,  and  appearing  from  the  record 
Itself  to  be  the  ground  on  which  the  Judgment 
was  based,  unless  evidence  was  admitted  In 
the  action  In  which  Judgment  was  delivered 
whlch^  Is  excluded  In  the  action  In  which  that 
Judgment  Is  Intended  to  be  proved,  or  vice 
versa."  The  case  of  Grldley  v.  Boggs,  62 
CaL  190,  cited  by  the  appellee,  does  not  seem 
to  us  to  meet  the  question  spoken  of  above. 
The  parties  sought  to  be  alTected  by  the  de- 
termination In  the  former  proceeding  do 
not  appear  to  have  been  pai-tles  to  that  case. 
Moreover,  the  decision  In  Orldley  v.  Boggs, 
seems  to  have  been  largely  Influenced  by  a 
statute  In  force  In  that  state: 

[S]  But,  notwithstanding  what  we  have 
said,  the  difficulty  In  this  case  Is  that  there 
was  no  evidence  offered  which  could  be  said 
in  any  way  to  reflect  upon  the  mental  con- 
dition of  the  deceased,  excepting  that  record. 
We  cannot  understand  why  evidence  was  not 
Introduced,  If  the  appellant  had  It,  but  we 
And  no  evidence  whatever  in  the  record  whidi 
throws  any  light  on  that  question,  excepting 
so  far  as  the  record  may  do  so.  The  record 
Itself  was  not  legally  sufficient  to  show  Inca- 
pacity of  Mr.  Caple  at  the  time  the  checks 
were  given,  and  hence  we  are  forced  to  the 
conclusion  that  there  was  no  error  in  the 
court  granting  the  prayer  taking  the  case 
away  from  the  Jury,  even  it  the  record  of 
the  orphans'court  be  considered  and  treated 
as  in  evidence,  and  as  a  result  of  that  om- 
elusion  there  Is  no  reversible  error  in  re- 
jecting the  record. 

[1,10]  There  can  be  no  doubt  about  the 
correctness  of  the  ruling  la  the  second  excep- 
tion. The  question  was,  "Now,  Mr.  Stem,  that 
money  was  afterwards  paid  out?"  Mr.  Stem 
was  the  officer  of  the  bank  where  the  check 
was  deposited  by  Jones,  who  had  deposited  It 
to  his  own  credit  In  the  appellant's  brief 
It  is  said  that  question  was  asked  "to  show 
the  conversion  by  the  appellee  to  his  use  ot 
the  $1,800,"  but  It  was  certainly  not  necessary 
tor  the  plaintiff  to  Introduce  it  to  show  a  con- 


version, as  that  was  already  shown  by  the 
appellee's  depositing  the  dieck  to  his  own 
credit  In  the  bank.  Moreover,  it  was  later 
proven  by  the  witness  Benscn  that  about 
December  1, 1814,  Jones  paid  him  $1,800,  and 
told  him  he  got  it  from  Mr.  Caple,  and  there- 
fore the  appellant  could  not  have  been  in> 
Jnred  by  the  refusal  of  ttM  court  to  allow  the 
question  to  be  an8wei«d. 

In  regard  to  the  QoestioDa  In  the  third. 
fourth,  and  fifth  bills  oC  exception,  it  Is  only 
necessary  to  say  that  they  did  not  In  any  way 
reflect  upon  the  competency  ot  the  deceased 
to  ^ve  checks,  or  tend  to  show  any  right 
of  the  plaintiff  to  recover,  and,  under  our 
view  of  the  instruction  given,  it  would  b» 
useless  to  discuss  them. 

We  have  not  thought  It  necessary  to  discuss 
the  pleadings  nor  the  form  of  the  blU  of  par- 
ticulars, but  whatever  the  theory  of  the  latter 
was,  there  is  no  legally  soffldait  evidence  to 
sustain  It  The  only  difference  between  it 
and  the  ordinary  count  for  money  had  and 
received  is  that  the  bill  of  particulars  states 
that  it  was  received  from  the  plaintiff's  intes- 
tate. There  is  no  evidence  whatever  to 
show  that  it  was  received  for  the  use  ot  the 
plaintUTs  Intestate,  which  is  a  very  materlcU 
part  of  the  count  and  in  this  case  of  the 
bill  of  particulars. 

XYom  what  we  have  already  said.  It  will 
be  seen  that  In  our  Judgment  there  was  no^ 
ror  In  granting  the  defendants'  first  prayer. 
It  follows  that  the  Judgment  must  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 

onild.  «2) 
BOWBBS  V.  COOK  et  bL    (No.  21.) 
(Court  ot  Appeals  ot  MaryUnd.    April  2,  1918.) 

1.  EXBCUTOBS  AND  ADiaNISTRATOaS     «=»S5(4) 
— CoNCEALMKItT     or     AaSKTB— JUBISDICTION 

OF  Obphans'  Codbt. 
Though  Jurisdiction  of  orphans'  court,  un- 
der Code  Pub.  Civ.  Laws,  art  93,  I  243,  pre- 
scribing action  ot  administrator  where  person 
conceals  part  ot  estate,  is  limited  to  cases  whers 
title  is  not  involved,  under  section  244,  court 
has  Jurisdiction  to  determine  ttUe  to  property 
alleged  to  be  concealed  by  or  in  possMsioa  <tf 
administrator,  and  not  Included  in  inventoiy  or 
list  of  debts  returned  by  him. 

2.  E!XECUT0BS  AND  Administbatobs    <=38S(^ 
— CONCKALlOtHT  OF  AB8ET»— ISSUS  PBKSKHT- 

ING  LiAW  AHD  Pact — Statctb. 
On  petition  against  ■dministratriz  in  or- 
phans' court,  under  Cqde  Pub.  Civ.  Laws,  art 
93,  I  244,  for  concealment  of  assets,  tact  that 
issue,  sent  tor  trial  to  circuit  court,  whether 
there  was  such  concealment,  presented  a  mixed 
question  ot  law  or  tact  did  not  render  It  fatal- 
ly detective. 
8.  BXECUTOBS  AND  AoiaRIOTBATOBa    «=»86(9) 

— CONCBAUIBNT  OF  ASSETB— TBIAX.  OF  IBSUB 

IN  ClBOtJIT  COUBT— JUDGMBKX  OF  OSFBAXS' 

COUBT. 

After  trial  ia  drcnit  court  of  issue  aa  to  ad- 
ministratrix's concealment  of  assets,  which  is- 
sue covered  entire  case  made  by  petition  in  or- 
phans' court  and  answer  ot  administratrix,  she 
was  not  entitled  to  new  Issues  as  to  tacts  ad- 
missible In  evidence  under  old  issue,  and  it  be- 
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came  duty  of  orphaaa'  court  to  render  fodgnivnt 
in.accordanM  with  verdict  certified  to  it 

4.  BXEOCTOBS  AND  ADKINIOTBATOBa     «=>8S(9) 
— GORCEAUfKNT  OF  ASSETO— ISSOK  FOB  TRI- 
AL IN  CiBcuiT  Cotrar— NoTicK. 
Where  adminiitratrix  was  charged  in  or- 
pham'  conrt  with  concealment  of  aaaeta,  she 
should  have  been  notified  of  issue  proposed  by 
petitionera  to  be  submitted  to  circuit  court,  and 
givei^  opportunity  to  object  or  propose  another, 
and  to  exerdse  right  of  appeal  from  order  of 
orphans*  court. . 
6.  BxEcirroBa  and  AsMimBiiiATOBa   ^s>86(9) 

— ^/ONCKAUIXHT  OF  ASSETS— LaOHEB. 
Administratrix   diarged    in   orphans'    court 
with  concealment  of  assets  held  guilty  of  laches, 
depriving  her  of  any  relief  she  might  have  been 
entitled  to  on  prompt  application  to.  court  after 
she  became  aware  of  i^anting  of  issue'  of  cour 
cealment  for  trial  in  circuit  court,  or  discovered 
alleged  fraud  in  procuring  it. 
6.  EXsECUTOss  AND  ADMiNiErrBAtoBS    «=385f9) 
— GoNCBALioeiri   OP  AasEis— Appbai.  keom 
Obdeb  or  ORPHANa'  Goubt— Statute. 
Under  Code  Pub.  Civ.  Laws,  art  83,  {  245, 
appeal  to  Court  of  Appeals  of  administratrix 
from  order  of  orphans'  court  dismistnng  her  peti- 
tion to  set  aside  a  judgment,  entered  on  trial  of 
an  issue  in  the  circuit  court,  finding  her  puUty 
of  concealment  of  assets,   mast  be  dismissed ; 
order  being  reviewable  in  arcuit  court 

Appeal  from  Orphans'  Court,  Baltimore 
County. 

"To  be  ofBdally  reported." 

Petition  by  Oeorgeanna  Bowers,  adminis- 
tratrix of  William  Thomas  Bowers,  deceas- 
ed, against  John  H.  Cook  and  Samuel  M. 
Lucas.  From  an  order  dismissing  the  peti- 
tion, petitioner  appeals.     Appeal  dismissed. 

See,  also,  124  Md.  567,  03  AU.  162. 

Argued  before  BOYD,  C.  J.,  and  BBIS- 
COE,  THOMAS,  PATTISON,  URNBB, 
STOOKBBIDGE,  and  CONSTABLE,  J  J. 

Llnwood  U  Clark,  of  Baltimore,  for  appel- 
lant. T.  Scott  OflFott,  of  TowBOQ  (Thomas 
H.  RoUnson,  of  Bel  Air,  on  the  brief),  for 
appellees. 

THOMAS,  3.  William  Thomas  Bowers,  d 
Baltimore  county,  Md.,  died  leaving  a  la'st 
will  and  testament,  which  was  duly  admitted 
to  probate  by  the  orphans'  court  of  Baltimore 
county  on  the  18th  day  of  September,  1918, 
and  letters  of  administration  with  the  will 
annexed  were  granted  to  his  widow,  George- 
ahna  Bowers.  The  testator  devised  and  be- 
qneathed  his  estate  to  John  H.  Cook  and 
Samnel  M.  Locas,  in  trust  to  pay  the  in- 
come therefrom  to  his  said  widow,  as  there- 
in provided,  during  her  life,  and  after  her 
death  to  divide  his  estate  between  his  "chil- 
dren or  their  h^rs,"  and  on  the  8th  of  Feb- 
ruary, 1916,  the  trustees,  who  were  admin- 
istering the  trust  under  the  jurisdiction  of 
the  circuit  court  for  Baltimwe  county,  filed 
a  petition  in  the  orphans'  court  of  Baltimore 
county,  alleging  that  Oeorgeanna  Bowers,  ad- 
mlnlstratrlz,  had  filed  what  purported  to  be 
her  final  account,  and — 
"that  the  said  Oeorgeanna  Bowers  *  •  * 
collected  and  reduced  to  her  possession  the  sum 
oS  two  thousand  dollars  ($2,000)  of  the  proper 


estate  and  proper^  of  WilUam  T.  Bowers, 
•  •  •  deceasM,  *  •  *  and  although  said 
money  belonged  to  and  should  I^ave  been  ac- 
counted for  and  returned  by  her  as  a  part  of  the 
estate  and  property  of  William  T.  Bowers,  her 
said  decedent  in  the  invent<Hry  and  other  ac- 
counts filed  by  her  in  the  above-entitled  matter, 
yet  she  failed  and  neglected  to  account  for  the 
same,  or  any  part  thereof,  and  still  fails  and 
neglects  and  refuses  to  account  for  the  sanlfe, 
or  any  part  thereof,  but  conceals  and  retains 
the  same  in  her  possession.  In  violation  of  her 
duties  in  the  premises,  and  to  the  loss  and  in- 
jury of  said  estate,  and  that  the  inventory  and 
accounts  filed  by  her  in  the  matter  of  the  estate 
of  WilUam  Thomas  Bowers  are  false,  in  that 
they  did  not  fully  and  completely  show  the 
amount  of  the  personal  proper^  of  the  testator 
whidi  came  into  the  hands  of  Oeorgeanna  Bow- 
ers, administratrix  as  aforesaid,  in  that  it  does 
not  show  she  ireoeived  the  said  sum  of  $2,()()0 
which  in  truth  and  fact  she  did  receive  as  of 
the  goods,  chattels,  and  property  of  William 
Thomas  Bowers,  deceased,  and  that  the  neglect 
of  said  administratrix  to  make  and  file  an  in- 
ventory of  the  same,  and  to  account  for  the 
same  to  the  court  is  a  fraud  upon  your  peti- 
tioners." 

The  petition  prayed  the  court  to  pass  an 
order  requiring  said  administratrix  to  ap- 
pear before  the  conrt  on  a  day  to  be  therein 
named  "to  show  cause,  if  any  she  has,  why 
the  money  mentioned  and  referred  to  in  this 
petition  should  not  be  returned  and  account- 
ed for  to  this  court  as  a  part  of  the  estate 
of  her  decedent,  William  Thomas  Bowers, 
and  her  letters  of  administration  revoked, 
and  an  administrator  or  administrators  ap- 
pointed to  properly  administer  said  estate," 
and  on  the  same  day  the  orphans'  court  pass- 
ed an  order  as  prayed.  The  administratrix 
answered  the  petition,  alleging  that  she  had 
accounted  for  the  whole  of  the  personal  es- 
tate of  the  deceased,  and  alleging.  In  sub- 
stance, that  the  $2,000  mentioned  in  the  pe- 
tition belonged  to  her,  and  was  not  a  part  of 
the  decedent's  estate.  The  answer  also  re- 
lied upon  the  decision  of  this  court  in  124 
Md.  667,  93  Atl.  162,  as  having  determined 
her  right  to  the  money  mentioned  in  the  pe- 
tition. On  the  26th  of  April,  1916,  the  pe- 
titioners filed  a  rejillcatlon  to  the  answer, 
and  also  a  petition  praying  the  orphans' 
court  to  send  to  the  circuit  court  for  Balti- 
more county  for  trial  the  following  issue : 

"Whether  the  said  Oeorgeanna  Bowers,  ad- 
ministratrix of  William  Thomas  Bowers,  col- 
lected and  reduced  to  her  possession  the  sum  ct 
two  thousand  dollars  ($2,()00)  of  the  proper  es- 
tate and  property  of  William  Homas  Bowers, 
late  of  Baltimore  county,  deceased,  as  aforesaid, 
which  she  conceals  and  refuses  to  account  for 
as  a  part  of  the  estate  of  said  William  Thomas 
Bowers." 

On  the  same  day  the  orphans'  court  passed 
an  order  directing  that  the  issue  as  framed 
by  the  petitioners  he  sent  to  the  circuit  court 
for  trial,  and  that  in  the  trial  thereof  the 
petitioners  should  be  the  plaintiffs  and  the 
administratrix  the  defendant.  The  record 
shows  that  the  case  was  removed  from  the 
circuit  court  for  Baltimore  county  to  the 
circuit  court  for  Harford  county,  and  that 
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tbe  transcript  of  the  record  was  filed  In  the 
latter  court  on  the  25th  of  October,  1916; 
that  the  trial  commenced  on  January  8, 1917, 
and  resulted  in  a  verdict,  on  January  10, 
1917,  in  favor  of  tbe  plaintiffs. 

On  tbe  3d  of  April,  1917,  the  administra- 
trix filed  her  petition  in  the  orphans'  court 
of  Baltimore  county,  praying  that  conrt  to 
"rescind  the  issue"  previously  granted  by  it, 
that  the  verdict  of  the  Jury  thereon  be  not 
received,  and  that  said  verdict  be  rejected 
as  the  basis  of  a  final  Judgment  or  order  in 
the  case,  and  that  certain  issues  contained 
in  her  petition  be  sent  to  a  court  of  law  for 
trial  in  lieu  of  the  issue  tried  In  the  circuit 
court  for  Harford  county.  The  petition  al- 
leged, as  reasons  for  granting  the  relief 
prayed : 

That  the  issue  sent  to  the  circuit  court  for  tri- 
al was  d^ective  in  form,  and  presented  a  questicMi 
of  law  and  not  an  issue  of  fact ;  that  "tbe  am- 
Uguoua,  complex,  and  misleading  form  of  this 
issue,  considered  together  with  the  clandestine 
way  it  was  put  through  by  the  petitioners,  with- 
out any  knowledge  to  the  respondent  or  her  at- 
torney, until  calied  for  trial  in  the  circuit  court, 
which  fact  compelled  the  removal  of  said  issue, 
represented  a  fraudulent  and  collusive  attempt 
to  confuse  the  issue  by  ambiguous  and  techni- 
cal language,  and  to  deliberately  keep  your  re- 
spondent in  ignorance  of  the  request  for  and 
transmission  of  said  issue  until  too  late  for  this 
court  to  revoke  or  remodel,  so  as  to  present  the 
issue  in  a  plain  and  clear  way,"  and  that,  "no 
notice  having  been  received  by  her  or  her  at- 
torney from  any  source,  that  she  was  to  be  or 
was  defendant  in  said  trial  of  issues,  nntil  same 
was  peremptorily  called  for  trial  in  the  circuit 
court  months  later,  your  respondent  could  do  no 
more,  and  no  less,  than  d«end  ber  rights  the 
best  she  could  under  said  so-called  issue,  and 
thereafter  rely  upon  your  honorable  court  for 
the  relief  hereby  prayed ;  the  established  rule  of 
law  being  that  'the  orphans'  court  has  no  power 
to  revoke  or  remodel  Issues  after  they  have  been 
transmitted  for  trial' " 

The  petition  prayed  the  court  to  pass  an 
order  requiring  the  trustees  to  show  cause 
under  oath  why  the  prayer  of  the  petition 
should  not  be  granted,  and  that  she  be  given 
an  opportunity  to  offer  testimony  In  support 
of  the  facts  therein  alleged.  The  orphans' 
court  accordingly  passed'  an  order  requiring 
the  trustees  to  show  cause  why  the  prayer 
of  the  petition  should  not- be  granted.  The 
trustees  answered,  denying  the  averments  of 
the  petition,  and  alleging  that  the  issue  tried 
In  the  circuit  court  was  in  proper  form  and 
the  orphans'  court  passed  an  order  setting 
the  petition  for  hearing  on  the  13th  of  Sep- 
tember, 1917.  At  the  hearing  the  adminis- 
tratrix offered  to  prove  that  n^Oier  she  nor 
ber  attorney  knew  of  the  appllcatlMi  for  tbe 
Issue  sent  to  the  circuit  court  at  the  request 
of  the  trustees,  or  of  the  transmission  of 
said  issue  to  the  circuit  court,  until  it  was 
called  for  trial  in  tbe  circuit  court  for  Bal- 
timore county;  that  she  was  taken  by  sur- 
prise, and.  in  order  to  gain  time  in  which  to 
determine  what  to  do  she  had  to  resort  to 
her  right  of  removal,  and  that  before  the 
Jury  was  sworn  in  tbe  circuit  court  for  Har- 
ford county  ber  attorney  announced  that  his 


appearance  at  the  trial  was  not  to  be  con- 
strued as  a  waiver  of  her  right  to  move  tbe 
orphans'  court  for  a  rescission  of  the  issue 
as  illegal.  This  evidence  was  objected  to  by 
counsel  for  the  trustees,  and  the  objection 
was  sustained  by  the  orphans'  court,  and  on 
the  18th  day  of  September,  1917,  the  orphans' 
court  passed  tbe  order,  from  which  this  ap- 
peal was  taken,  dismissing  the  petition  of  the 
administratrix  and  requiring  her  to  pay  the 
costs  of  tbe  proceedings,  and  adjudging,  on 
the  verdict  of  the  Jury  in  the  drcoit  court 
for  Harford  county,  which  had  been  cwtl- 
fled  to  the  orphans'  court,  that  she  had  "col- 
lected and  reduced  to  her  possession  the  sum 
of  $2,000  of  the  proper  estate  and  prc^erty 
of  William  Tbomas  Bowers,  late  of  Balti- 
more county,  for  which  she  has  not  account- 
ed as  part  of  the  estate  of  William  Thomas 
Bowers." 

Tbe  theory  of  the  appellant  is  (1)  that 
the  only  question  raised  by  the  petition  of 
the  trustees  and  her  answer  thereto  Involv- 
ed the  title  to  the  |2,000  mentioned  In  tbe 
petition,  and  that  the  orphans'  court  had  no 
Jurisdiction  to  determine  that  question ;  and 
(2)  that  the  issue  sent  to  the  circuit  court 
for  trial  at  tbe  Instance  of  tbe  trustees  pre- 
sented only  an  issue  of  law,  and  that  the 
verdict  of  the  Jury  in  the  drcnlt  court  for 
Harford  county  could  not  therefore  be  made 
the  basis  of  an  order  or  Judgment  of  tbe 
orphans'   court 

[1]  SecUon  243  of  arUcle  93  of  tbe  Code 
prescribes  the  course  to  be-  pursued  by  an 
administrator  where  any  person  conceals  a 
part  of  his  decedent's  estate,  and  section  244 
extends  the  provisions  of  section  243  "to  all 
cases  where  any  person  Interested  in  any 
decedent's  estate  shall  by  bill  or  petition  al- 
lege that  the  administrator  has  concealed, 
or  has  In  his  hands  and  has  omitted  to  re- 
turn In  the  Inventory  or  list  of  debts,  any 
part  of  his  decedent's  assets."  While  tbe 
Jurisdiction  of  the  orphans'  court  under 
section  243  Is  limited  to  cases  of  conceal- 
ment of  assets  belonging  to  the  estate  of  a 
decedent,  where  no  question  of  title  to  the 
property  Is  Involved  (Gibson  v.  Cook,  62 
Md.  200;  Linthicusk  v.  Polk,  93  Md.  84,  48 
Atl.  842;  Dronoiberg  v.  Harris,  108  Md. 
697,  71  AtL  81),  this  court  has  repeatedly- 
decided  that  under  section  244  the  orphans' 
court  has  Jurisdiction  to  determine  questions 
of  title  to  the  property  alleged  to  be  con- 
cealed by  or  In  the  possession  of  tbe  admin- 
istrator, and  not  Included  In  the  Inventory 
or  list  of  debts  returned  by  him  (Unthicum 
V.  Polk,  supra;  Dronenberg  v.  Harris. 
supra;  Pratt  t.  HIU,  124  Md.  2iS2,  92  At^ 
543).  The  reasons  for  so  holding  are  folly 
stated  in  Llnthlcum  v.  Polk,  supra,  where 
tbe  court,   referring  to  sectim  244,  said: 

"The  plain  language  of  that  section  not  only 
applies  to  concealment  by  the  administrator,  but 
to  cases  in  which  he  has  omitted  to  return  in 
the  invMitory,  or  list  of  debts,  any  part  of  his 
decedent's  estate,"  and  that  the  orphans'  court 
could  sot  "be  shorn  of  all  power  to  compel  ad- 
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minlstratora  to  ffle  true  and  correct  InTentories 
and  lists  of  debts  on  the  mere  allegation  of  the 
administrator  that  the  ■  property  belonged  to 
him." 

[2]  In  Pratt  v.  HiU,  supra.  Chief  Judge 
Boyd,  speaking  for  this  court,  quotes  the 
statement  in  Cummings  t.  Robinson,  95  Md. 
83,  61  AU.  1105,  that.  In  order  to  give  the 
orplians'  court  Jurisdiction  under  section 
244: 

"It  most  be  alleged  and  shown,  either  that  the 
administrator  'has  concealed  or  has  in  his  hands 
and  has  omitted  to  return  in  the  inventory  or 
list  of  debts'  some  part  of  his  decedent's  aaaets." 

B<rfli  of  these  averments  were  made  in 
the  i>etition  of  the  trustees,  and  w*ere  denied 
by  the  answer  of  the  administratrix,  who  al- 
so alleged  in  her  answer  that  the  $2,000  men- 
tioned)  in  the  petition  was  her  property.  The 
allegations  of  the  petition,  and  the  Issue 
sent  by  the  orphans'  court  to  the  circuit 
•  court  for  trial  followed  very  closely  the  lan- 
guage of  section  244.  The  fact  that  the  is- 
sue presented  a  mixed  question  of  law  and 
fact  did  not  render  it  fatally  defective.  In 
the  case  of  GbnneUy  v.  BeaU,  77  Md.  116,  26 
AtL  408,  Chief  Judge  Alvey  said: 

"Tbe  rizth  issue  is  objected  to  as  being  but 
the  mere  statement  of  facts  fully  covered  by, 
and  made  admissible  under,  the  second  issue, 
and  that,  if  the  second  issue  be  found  for  the 
caveator,  it  would  embrace  all  the  facts  that 
could  be  given  in  evidence  under  the  sixth  issue 
proposed.  In  this  contention  of  the  appellants 
we  entirely  agree.  The  statute  has  nxed  the 
standard  of  mental  capacity  to  enable  a  party 
to  make  a  valid  last  will  and  testament  *  •  * 
This  standard  prescribed  by  the  statute  requires 
a  further  definition  by  the  court  as  to  what 
ctmdition  of  mind  is  required  to  enable  a  party 
to  execute  a  valid  deed  or  contract.  But  an  is- 
sue, formed  in  the  terms  of  the  statute  presents 
a  mixed  question  of  law  and  fact,  and  that  ques- 
tion can  always  be  submitted  to  the  jury  under 
proper  instructions  by  the  court.  This  test,  as 
prescribed  by  the  statute,  is  fully  presented  by 
tlie  second  issue ;  and  every  fact  that  could  be 
offered  under  the  sixth  issue  can  be  availed  of 
under  the  second." 

And  in  the  later  case  of  McSherry  t.  Wim- 
satt,  116  Md.  652,  82  AU.  451,  the  court  said: 

"The  phraseology  adopted  by  the  orphans' 
court  of  Frederick  county  is  a  paraphrase  of 
the  language  of  the  Code  (article  93,  section 
317),  and  undoubtedly  the  better  form  in  which 
to  present  an  issue  upon  the  execution  of  a 
will  is  to  adopt  as  nearly  as  possible  the  lan- 
guage of  the  statute." 

[3]  The  issue  tried  in  the  circuit  court 
covered  the  entire  case  made  by  the  petition 
of  the  trustees  and  the  answer  of  the  ad- 
ministratrix. After  the  trial  of  that  issue, 
tbe  administratrix  was  not  entitled  to  new 
or  other  Issaes  as  to  facts  admissible  in  evi- 
dence under  tbe  issue  already  tried,  and  It 
became  tbe  duty  of  tbe  orphans'  cotirt  to 
render  its  judgment  in  accordance  with  tbe 
verdict  of  the  Jury  certifled  to  it  Pegg  v. 
Warford,  4  Md.  385;  Levy  v.  Levy,  28  Md. 
25;  DlfCenderfTer  v.  Grlffltbt  67  Md.  81; 
i:>ecker  v.  Fahrenholtz,  107  Md.  622,  68 
AtL  1048,  72  Atl.  339;  Pleasants  v.  McKen- 
ney,  109  Md.  277,  71  AtL  955;   Sumwalt  t. 


Sninwalt,  52   Md.  838;    Tabler  ▼.  Tabler, 
62  Md.  601;    Connelly  t.  Beall,  supra. 

[4,5]  TbB  petition  of  the  administratrix 
alleges  in  general  terms  that  the  issue  sent 
to  the  circuit  court^was  procured  by  fraud, 
and  that  she  was  kept  in  ignorance  of  the  re- 
quest for  and  transmission  of  said  issue  un- 
til it  was  called  for  triaL  The  petition 
does  not  allege  of  what  the  fraud  consisted, 
nor  is  there  any  proof  to  sustain  the  charge. 
She  did  <^er  to  prove  that  she  did  not  know 
that  the  Issue  had  been  granted  until  it  was 
called  for  trial  in  tbe  circuit  court  for  Bal- 
timore county.  Tbe  record,  however,  shows 
that  the  case  was  removed  by  ,ber  from  tbe 
circuit  court  for  Baltimore  county  to  tbe 
circuit  court  for  Harford  county,  and  that 
tbe  record  was  filed  in  tbe  latter  court  on 
the  2Stb  of  October,  1916.  niere  was  no  re- 
quest for  issues  in  the  petition  filed  by  tbe 
trustees  on  E^bruaiy  9,  1916,  which  was  an- 
swered by  the  administratrix  on  tbe  23d  of 
February,  1916.  The  petition  for  tbe  issue 
sent  to  the  circuit  court  was  not  filed  until 
April  26,  1916,  and  the  Issue  was  granted 
by  tbe  orphans'  court  on  the  same  day  with- 
out, so  far  as  the  record;  discloses,  any  no- 
tice to  tbe  administratrix.  This  is  not  in 
accordance  with  the  proper  practice  In  such 
cases.  The  administratrix  should  have  beoi 
notified  of  the  issue  proposed  by  the  peti- 
tioners, and  given  an  opportunity  to  object 
to  it,  or  to  propose  another  issue  In  lieu  there- 
of, and  to  exercise  her  right  of  ai^)eal  from 
the  order  of  the  orphans'  court  In  reference 
thereto.  But  in  this  case  tbe  administratrix 
knew  that  the  issue  had  been  gn^nted  when 
tlie  case  was  called  for  trial  in  the  drcnit 
court  for  Baltimore  county.  She  thereafter 
participated  in  the  trial  of  the  issue  in  the 
circuit  court  for  Harford  county,  and  did 
not  file  her  petition  in  this  case  until  tbe 
3d'  OIC  April,  1917.  Under  thee©  drcnmr 
stiances,  she  must  be;  held  to  have  been 
guilty  of  such  laches  as  .'deprived  her  of  any 
relief  she  might  have  been  entitled  to  upon 
prompt  application  to  the  orphans'  court, 
after  she  became  aware  of  the  granting  of  tbe 
issue,  or  discovered  tbe  alleged  fraud  in 
procuring  tbe  same.  Redman  v.  Chance,  32 
Md.  42;  Mimnlkhuysen  v.  Magraw,  57  Md. 
172;  Pleasants  v.  MoKenney,  supra.  Her 
title  to  the  $2,000  was  not  determined  in 
124  Md.  667,  93  Atl.  182. 

[6]  A  motion  has  been  made  to  disml^ 
aie  appeal.  Section  245  of  article  93  of  the 
Code  provides  that  titber  party  to  a  bill  or 
petition  filed  under  sections  243  or  244  "may 
appeal  to  the  circuit  court  for  tbe  county, 
or  to  the  superior  court  of  Baltimore  city," 
and  this  court  has  held  In  numerous  cases 
that  the  appeal  provided  for  In  this  section 
applies  to  every  proceeding  instituted  Under 
sections  243  and  244,  and  is  exclusive  of  all 
other  appeals.  HIgnutt  v.  Oranor,  62  Md. 
219;  Llnthlcum  v.  Polk,  supra;  Stoneslfer 
V.  Shrlver,  100  Md.  27,  59  Aa  139;  McAvoy 
T.  Renehan,  116  Md.  333,  81  AtL  673.    In 
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MoAvoy  ▼.  Kenyan,  supra,  the  proceeding 
was  under  wbat  Is  now  aectloD  244  of  arUde 
93  of  the  Code,  and  tiie  appeal  was  from 
an  order  of  the  oridians'  court  refnalng  to 
receive  the  answer  of  the  administrator  and 
to  grant  his  application  for  issaea  to  be  sent 
to  a  court  of  law  for  trial.  This  court  held 
that  the  order  appealed  from  was  only  re- 
viewable in  the  circnlt  court,  and  dismissed 
the  appeal.  The  appeal  In  this  case  must 
be  dismissed  upon  the  same  ground. 
Appeal  dismissed,  with  costs. 


083  Md.  IST) 
McMUUiEN,  State  Comptroller,  v.  SHEP- 
HERD.   (No.  26.) 
(Court  of  Appeals  of  Maryland.    June  20, 1018.) 

1.  CONSriTDTIONAL  LaW  «=>26  —  POWKK  OF 
I^OISLATUBE— LnOTATION. 

The  Legislature  of  the  state  has  all  power, 
except  such  as  is  expressly  denied  to  it  by  the 
state  or  federal  Constitution. 

2.  CJOHBTITUXIONAI,  LAW   «=5»16  —  CONBTKUC- 

Tion  or  Constitution. 
In  construing  the  Constitution,  the  Court  of 
Appeals  is  to  consider  the  circumstances  attend- 
ing its  adoption,  and  what  appears  to  have  been 
the  understanding  »f  the  people  when  they 
adopted  it|  one  of  the  useful  and  most  helpful 
sources  being  Que  debates  of  the  convention. 
8.  PuBUO  Lands  €=3154— Comfi:nsation  or 

Land     Commissionbib— Statdtb— Constitu- 

TIONAUTT. 

Acta  1900,  c.  aiS  (Code  Pub.  Civ.  Laws,  art. 
54,  S  13),  providing  treasurer  of  state  shall  pay 
back  to  commissioner  of  land  office  25  per  cent. 
of  moneys  received  from  him,  Is  violative  of 
Const,  art.  7,  i  45,  providing  commissioner  shall 
semiannually  report  all  fees  to  comptroller  of 
treasury,  and  void. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County ;    Robert  Moss,  Judge. 

"To  be  officially  reported." 

Petition  for  mandamus  by  James  S.  Shep- 
herd, Lend  Commissioner  of  the  State  of 
Maryland,  against  Hugh  A.  McMuUen,  Comp- 
troller of  the  State.  Prom  an  order  that  the 
writ  Issue,  respondent  appeals.  Reversed, 
and  petition  dismissed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  COJS  STABLE,  J  J. 

Albert  C.  Ritchie^  Atty.  Oeo.,  for  appellant 
J.  C.  France  and  Bdgar  Allan  Poe,  both  of 
Baltimore^  for  ai^tellee. 

CONSTABLE,  J.  James  S.  Sh^herd,  land 
commissioner  of  the  state  of  Maryland,  died 
his  petition  praying  that  Hugh  A.  HcMulleo, 
comptroller  of  the  state  oif  Maryland,  be 
directed, to  Issue  his  warrant  upon  the  treas- 
ury of  the  state  of  Maryland  In  favor  of  the 
said  petitioner,  in  the  amount  of  25  per  cent. 
of  the  moneys  paid  by  the  petitioner  into  the 
treasury,  as  shown  by  accounts  filed  by  him 
with  the  comptroller  on  the  31st  day  of 
March  and  on  the  30th  day  of  September, 
1917.  The  comptroller  filed  an  answer  to  the 
said  petition  denying  that  the  petitioner  was 
entitled  to  the  25  per  cent,  ot  moneys  referred 


to  in  his  petition,  and  further  ayernng  that 
chapter  318  of  the  Acts  of  the  Oeneral  Assem- 
bly of  Maryland  of  1900,  codified  as  section 
13  of  artldB  54  of  the  Annotated  Code  of 
Maryland,  upon  whidi  alone  the  petitioner 
based  his  alleged  right  to  the  writ  of  manda- 
mus, was  nnomstitutional,  null,  and  void  so 
far  as  the  same  provides  that: 

"25  per  cent,  of  such  moneys  so  received  the 
treasurer  shall  pav  over  on  warrant  of  the  comp- 
troller semiannually  to  the  commissioner  of  the 
land  office." 

The  petitioner  demurred  to  the  answer, 
and,  upon  the  court  overruling  the  demurrer, 
the  writ  was  ordered  issued,  and  this  appeal 
taken.  This  appeal  brings  up  for  dedsion 
the  right  of  the  land  commiasloner'  to  receive, 
by  way  of  compensation,  fees  of  bis  office  in 
addition  to  the  salary  provided  by  the  Constl- 
tutlon. 

[1]  The  only  question  Involved  Is  whether 
chapter  318  of  the  Acts  of  1900  Is  obnoxious 
to  the  Constitution  oC  Maryland  and  there- 
fore void.    It  is  a  well-«etU.ed  rule  that: 

"The  Legislature  has  all  power,,  except  such 
as  is  expressly  denied  to  it  by  the  state  or  fed- 
eral Constitution."  Thrift  v.  Laird,  1^  Md. 
70,  93  AU.  449. 

The  constitutional  provisions  relating  to 
the  land  commissioner  are  found  in  sections 
4  and  6  of  article  7,  and  are  as  follows: 

"Sec.  4.  There  shall  be  a  commissioner  of  the 
laud  office,  who  shall  be  appointed  by  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the 
Senate,  who  shall  hold  his  office  during  the  term 
of  the  Governor,  by  whom  he  shall  have  been 
appointed,  and  untu  his  successor  shall  be  ap- 
pointed and  qaalified.  He  shall  perform  such 
duties  as  are  now  required  of  the  commissioner 
of  tbe  land  office,  or  such  as  may  hereafter  be 
prescribed  by  law,  and  shall  also  be  the  keeper  ot 
the  chancery  records.  He  shall  receive  a  salary 
of  one  thousand  five  hundred  dollars  per  annum, 
to  be  paid  out  of  the  treasury,  and  snail  charge 
such  fees  as  are  now,  or  may  be  hereafter  fixed 
by  law.  He  shall  make  a  semiannual  report  of 
all  the  fees  of  his  office,  both  as  commissioner  of 
the  land  office,  and  as  keeper  of  the  diancery 
records,  to  the  comptroller  of  the  treasury  and 
shall  pay  the  same  semiannually  into  the  treas- 
ury. 

"Sec.  6.  The  conmissioner  of  the  land  ofllce 
shall  also,  without  additional  compensation,  col- 
lect, arrange,  classify,  have  charge  of,  and  safe- 
ly keep  all  papers,  records,  relics  and  other  me- 
morials connected  with  the  early  history  of 
Maryland  not  belonging  to  any  other  office." 

The  Constitutioa  of  1861,  aectloa  6  ot 
article  7,  provided  that  the  oommissloner 
should  At  as  Judge  of  the  land  office  and 
should  receive  as  a  salary  therefor  the  8am 
of  $200  per  year  and  should  retain  for  the  per- 
formance of  the  other  duties  of  his  office,  as 
coQtpensatlon;  the  fees  rec^ved.  By  chapter 
415  ot  the  Acts  of  1863,  and  chapter  148  of 
the  Acts  of  1854,  the  commissioner  was  au- 
thorized to  receive  fees  for  recording  papers 
and  proceedings  in  land  cases,  and  further  to 
deduct  as  his  compensation  25  per  cent,  from 
all  moneys  on  account  of  pubUc  lands,  the 
remaining  75  per  cent  to  be  paid  to  the  state. 
By  chapter  208  of  the  Acts  of  1861-62,  tlie 
commissioner  was  made  the  custodian  of  th.e 
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records  of  the  conrt  of  chancery  and  was 
paid  a  salary  of  $500  per  annum. 

As  we  have  seen  from  a  perusal  of  the 
present  constitntlonal  provision  relating  to 
this  office,  It  Is  apparent  that  somerwhere 
betweoi  the  time  of  tiie  adoption  of  the  Con- 
stitution of  1851  and  the  Constitution  of  1867 
It  changed  from  a  fee  office  to  a  salary  office, 
and  we  will  find  that  .this  cbange  was  made 
by  the  framers  of  the  Oonstitution  of  1864 
and  continued  with  slight  modifications  In 
the  Constitution  of  1867. 

{2]  In  construing  the  Constitution  we  are 
to  consider  the  drcumstanoes  attending  its 
adoption  and  what  appears  to  have  been  the 
understanding  of  the  people  when  they  adopt* 
ed  it,  and  one  of  tiie  useful  and  most  bdpful 
sources  is  the  debates  of  the  conventiim. 
Bandel  v.  Isaac,  13  Md.  202;  Mayor,  etc., 
▼.  State,  15  Md.  376;  Bonsai  v.  Tellott,  100 
Md.  481,  60  Ati.  593,  69  L.  B.  A.  914 ;  Jackson 
v.  State,  87  Md.  191,  39  AU.  504. 

According  to  the  Debates  of  the  Maryland 
Constitutional  Convention  of  1864,  as  found 
In  volume  1,  at  page  163,  the  committee  on 
dvll  offices  made  a  report  to  the  convention 
In  which  they  recommended  that  the  land 
Gommissioner  should  be  tiected  by  the  people 
for  the  term  of  six  years,  and  should  receive 
a  salary  of  (1,800  and  should  turn  all  of  the 
fees  of  his  office  into  the  treasury.  On  page 
1069  of  the  second  volume  of  the  "Debates," 
the  section  referring  to  the  land  office  was 
first  taken  up  for  debate.  The  section  was 
read,  and  the  president  of  the  convention 
aald: 

"The  President:  'I  have  been  requested  by  the 
commissioner  of  the  land  office  to  state  to  the 
convention  that  the  salary  fixed  in  this  section 
does  not  amount  to  what  he  actually  receives 
at  the  present  time.  I  thinl(  he  said  the  amount 
he  now  receives  was  not  \esh  than  two  thousand 
dollars.  I  make  this  statemeat  for  the  considera- 
tion  of  tlw  convention  at  his  request.' 

"Mr.  Briscoe:  'Does  tliat  inclade  tlie  compen- 
sation he  receives  for  performing  the  duties  of 
keeper  of  tlie  chanceiy  records?* 

"The  President:  'My  undnstandlng  was  that 
it  applied  to  both  offices.' 

"Mr.  Daniel:  'He  referred  a  petition  to  us 
on  that  ruUect,  asking  that  his  salary  be  fixed, 
instead  of  giving  him  fees.  I  wish  to  say  further 
that  I  think  the  report  of  the  commissioner  of 
the  land  office  shows  that  some  years  bis  com- 
pensation has  gone  down  as  low  as  $1,600  or  $1,- 
600;  on  other  years  it  has  gone  iq>  as  high  as 
$2,700  or  $2,800.  It  shows  that  his  fees  are  now 
decreasing,  and  in  a  few  years  they  will  doubt- 
less not  amount  to  as  much  as  $1,800.  That 
consideration  inflnenced  the  committee  to  fix  his 
salary  at  some  reasonable  sum,  and  they  cmi- 
■Idered  that  $1,800  was  about  a  fair  compensa- 
tion under  all  circumstances.'    •    •    • 

"The  President:  'I  understand  that  the  com- 
missioner of  the  land  office  receives  a  stipulated 
salary,  as  keeper  of  the  chancery  records,  under 
the  ensting  law,  of  $500 ;  and  that  all  the  fees 
are  to  so  into  tiie  treasury.' 

"Mr.  Daniel:  'It  was  the  intention  of  the  com- 
mittee that  all  the  fees  should  be  paid  into  the 
treasury,  and  he  should  receive  the  $1,800  as  a 
substitute.'" 

The  petition  that  tfad  then  land  commis- 
sioner referred  to  the  coimmittee,  and  'whldi 
was  mentioned  to  the  convention,  was  read 
to  the  conventi<m  and  Is  too  lengthy  to  insert 


in  this  opinion,  hut  we  will  Insert  one  para- 
graph of  it  from  page  1183  of  volume  2: 

"I  would  respectfully  suggest  that  tlie  office 
may  t>e  continued  in  its  present  fbrm,  and  the 
evil  growing  out  of  the  innuence  of  the  commis- 
sioner's decisions  upon  his  emoluments  corrected, 
by  fixing  a  salary  to  be  paid -out  of  the  treasury 
of  the  state,  the  fees  of  register  and  examiner 
general  to  be  charged  and  received  by  the  com- 
missioner, to  be  paid  by  liim  into  the  treasury, 
after  deducting  necessary  office  expenses.  l%is 
would  also  relieve  the  office  from  the  embarrass- 
ment necessarily  arising  from  the  uncertain  and 
unsettled  state  of  his  compensation." 

The  section  was  afterwards  passed  by  the 
convention  fixing  the  salary  at  $2,000,  al- 
though there  was  considerable  debate  as  tO 
whether  or  not  the  smallness  of  the  busi- 
ness done  did  not  Justify  an  abolislunent  of 
the  office. 

No  one  can  have  any  doubt,  after  a  read- 
ing of  the  debates,  that  it  was  the  intention, 
not  only  of  the  mMubers  of  the  convention 
bat  of  the  land  commlssicMier  himself,  that  a 
salary  of  $2,000  was  to  be  in  lieu  of  all  fees, 
and  the  language  of  the  section  Itself,  "pro- 
viding that  the  fees  shall  be  turned  in  to  the 
state  treasury,"  gives  assurance.  When  the 
convention  of  1867  met,  an  effort  to  abolish 
the  office  was  again  renewed,  and  the  oonr 
ventlon'  at  first  voted  to  abolish  the  office 
(see  proceedings  Maryland  Constltntional 
Omventtoa  1867,  p.  486),  but  later  reconsid- 
ered their  action  and  continned  the  office  at 
a  salary  reduced  from  $2,000  to  $1,600  and 
added  section  6  as  it  now  stands,  whldi 
simply  made  him  the  historiographer  of  the 
state  of  Maryland.  By  diapter  06  of  the 
Acts  of  1874,  the  commissioner  was  made 
the  custodian  of  certain  deed  boolis,  and 
provision  was  made  for  'him  receiving  and 
retaining  fees  for  making  copies  and  search- 
es of  the  same.  The  provision  of  this  act, 
together  with  the  Acts  of  1853  and  1854 
about  which  we  have  heretofore  spoken, 
were  codified  as  sections  6, 9, 11,  and  13  of  ar- 
ticle 64  of  the  Code  of  1888.  Section  11  of 
the  Code  of  1888,  which  was  the  Act  of  1853, 
i  5,  which  authorized  the  commissioner  to 
deduct  as  his  other  compensation  25  per 
cent  of  all  moneys  received  on  account  of 
the  public  lands  tiie  balance  to  be  paid  over 
to  the  state,  was  amended  by  the  Acts  of 
1894,  c.  191,  so  as  to  require  the  commission- 
er to  pay  over  all  such  moneys  to  the  state. 
The  Acts  of  1900,  c.  318,  now  codified  as  secy 
tion  18  of  article  54  Bagby's  Code  and  Is  the 
act  lavolved  in  this  controversy,  songht  to 
restore  to  the  commissioner  the  light  to  tliis 
25  per  cent,  and  is  na  follows: 

"All  moneys  payable  to  the  state  on  account  of 
the  public  lands  and  all  fees  shall  be  paid  to  the 
commissioner  of  the  land  office,  whose  receipts 
therefor  shall  be  a  good  acquittance  to  the  party 
paying  the  same;  sad  the  said  commissioner  sbail 
keep  an  accurate  account  of  all  such  paymeilts 
in  a  book  kept  for  the  purpose,  and  shall  account 
semiannually  on  the  thirty-first  day  of  March 
and  the  thirtieth  day  of  September  with  the 
comptroller,  on  Oath  and  pay  over  to  the  treai^ 
nrer  all  such  moneys  so  received;  and  twenty- 
five  per  cent,  of  such  moneys  so  received  t^ 
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treasnrer  shall  pa^  over  on  warrant  of  the  comp- 
troller aemiannuaily  to  the  commiasioner  of  tne 
land  office." 

[3]  What  more  Is  this  legislatlTe  enactr 
ment  than  an  attempted  amendment  of  a 
constitntlonal  provision?  The  Constitution 
says  In  plain,  nnequlrocal,  and  express  lan- 
guage that  he  shall  make  a  semiannual  re- 
port of  all  the  fees  of  his  <^ce,  both  as 
commissioner  of  the  land  ofiSce,  and  as  keep- 
er of  the  chancery  records,  to  the  comptrol- 
ler of  the  treasury,  and  shall  pay  the  same 
semiannually  into '  the  treasury,  the  plain 
meaning  of  which  can  only  be  tiiat  fees  col- 
lected are  not  to  be  retained  as  any  part  of 
his  compensation,  notwithstanding  which  the 
Legislature  passes  this  statute,  which,  in  ef- 
fect. It  seeks  to  set  aside  this  constitutional 
provision.  There  is  no  question  the  Legisla- 
ture can  place  additional  duties  upon  the 
office,  but  it  cannot  allow  the  occupants,  in 
the  face  of  the  express  prohibition  of  the 
Constitution,  to  retain  or  recover  any  part 
of  the  fees,  but  they  as  a  whole  shall  go  to 
and  be  retained  by  the  state..  Being  of  the 
(pinion  that  the  Constitution  expressly  says 
the  commis8i<«er  shall  not  have  any  of  the 
fees  of  his  office,  but  shall  take  a  salary  in 
Ilea  thereof,  section  13  of  article  64,  attempt- 
ing to  do  tiiat,  la  null  and  void  and  of  no 
effect 

Order  reversed,  and  petition  dismissed, 
with  costs  to  the  appellant 


(132  Md.  «n) 

mOKS  V.  KBRR  et  al.     (No.  0.) 

(Court  of  Appeals  of  Maryland.    ApiU  26» 
191&) 

Wnxs  «=a&73(l)— Lboaoiks— IncouE. 

A  bequest  of  specific  registered  stock  did 
not  carry  with  it  stock  dividends  subsequent  to 
execntion  of  the  will,  which  became  a  part  of 
the  general  estate. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  Henry  Duffy,  Judge. 

"To  be  officially  reported." 

Action  by  R.  Randolph  Hicks  against 
Charles  G.  Kerr  and  Reverdy  J.  Kerr,  execu- 
tors of  the  will  of  Ella  J.  Kerr,  deceased.  De- 
cree for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  URNER, 
8T0CKBRIDGH,  and  CONSTABUB^  JJ. 
,  R.  B.  Lee  Marshall  and  John  O.  Schllpp, 
both  of  Baltimore,  for  appellant  (31apham 
Murray,  Jr.,  and  Walter  U  Claik,  both  of 
Baltimore,  for  appellees. 

URNER,  J.  The  eighth  paragraph  of  the 
will  of  Ella  J.  Kerr,  late  of  Baltimore  dty, 
deceased,  is  as  follows: 

"To  my  daughter,  Ella  K.  Hicks,  wife  of  R. 
Randolph  Hicks,  of  Norfolk,  Virginia,  I  give 
•nd  bequeath  the  forty-two  (42)  shares  of  stock 
in   the   Northern   Central    Railway    Company, 


now  registered  in  my  name.  I  further  provide 
with  reference  to  said  legacy  that,  in  the  event 
my  said  daughter  predeceases  me  witfaoot  diil- 
dren  or  descendant  of  children  surviving  her, 
the  same  shall  become  the  absolute  property  of 
her  husband,  R.  Randolph  Hicks." 

The  will  was  executed  July  1,  1913,  and 
the  testatrix  died  on  the  17th  day  of  March, 
1817.  During  the  period  between  the  execn- 
tion of  the  will  and  the  death  of  the  testatrix, 
her  daughter,  Mrs.  Hicks,  died  without  leav- 
ing any  children  or  descendants,  but  survived 
by  her  husband,  to  whom  the  42  shares  of 
stock  spedflcally  bequeathed  by  the  clause 
of  the  will  we  have  quoted  have  been  trans- 
ferred in  due  course  of  administration.  At 
the  time  of  her  death  the  testatrix  was  alao 
the  owner  of  16  additional  shares  of  sto<^ 
of  the  Northern  Central  Railway  (Company, 
which  she  had  received,  by  virtue  of  her 
existing  diare  holdings,  as  her  proportion  of 
a  40  per  cent  sto<^  dividend  declared  by  the 
company  in  July,  1914,  on  aooount  of  surplus 
earnings  appropriated  to  Improvements  or 
otherwise  Invested.  The  16  shares  which  thus 
accrued  to  the  testatrix  are  claimed  by  her 
son-in-law,  Mr.  Hldu,  as  the  substituted  leg- 
atee, under  her  will,  of  the  42  shares  therein 
bequeathed,  upon  the  theory  that  the  dividend 
stock  subsequently  issned  bore  such,  a  rela- 
tion to  the  original  shares  as  to  follow  the 
course  of  their  testamoitary  diqMWltion. 
Thla  dalm  is  contested  by  the  two  surviving 
sons  of  the  testatrix,  who  assert  that  the 
16  shares  in  question  have  passed  to  them  as 
residuary  legatees.  The  appeal  is  from  a 
decree  by  which  the  latter  view  was  sus- 
tained. 

The  descriptive  terms  of  the  bequest  are 
dear.  The  inroperty  Intended  to  be  bequeath- 
ed was  plainly  designated  by  the  testatrix  aa 
"the  forty-two  (42)  shares  of  stock  In  the 
Northern  Central  Railway  Company  now  reg- 
istered in  my  name"  It  was  the  <»ly  sto<& 
of  that  company  owned  I^  her  when  she  exe- 
cuted her  will,  and  It  was  readily  Idmtlfied 
by  the  description  quoted  wh«i  the  will  toolc 
effect  at  her  death.  So  far  as  the  specific 
terms  of  the  bequest  are  concerned,  they  are 
completely  gratified  by  tiie  delivery  to  tha 
legatee  ot  the  42  shares  precisely  described. 
It  is  only  because  the  stock  dividend  repre- 
sented assets  which  previously  formed  ele- 
ments of  value  of  the  stoc^  already  issned 
that  the  dividend  stock  is  claimed  by  the  leg- 
atee of  the  original  shares. 

When  the  16  shares  of  dividend  stock  were 
issued  to  the  testatrix,  she  also  received  her 
due  proportion  of  a  cash  dividend,  likewise 
declared  on  account  of  accumulated  earn- 
ings of  the  corporation.  It  is,  of  course,  not 
suggested  that  this  cash  dividend  would  pass 
under  the  t>equest  of  the  stock,  even  if  the 
money  thus  derived  could  be  identified  at  the 
period  when  the  will  became  operative.    The 
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railway  company  might  have  distributed  its 
snrplos  earaingB  wholly  in  the  form  of  cash 
dividends.  Instead  of  ustng  a  part  of  snch 
funds  for  improvements  on  accoitnt  of  which 
stock  dividends  were  declared.  If  the  former 
course  had  been  pursued,  It  would  not  be 
contended  that  the  bequest  of  the  42  shares 
should  be  treated  as  carrying  with  it  such 
part  of  the  proceeds  of  the  cash  dividends  as 
the  testatrix  may  not  have  expended  In  her 
lifetime.  The  fact  that  the  dividends  were 
declared  jxirtly  in  stock,  instead  of  entirely  in 
cash,  does  not  affect  the  principle  of  the  ques- 
tion now  being  determined.  Northern  Cen- 
tral Dividend  Oases,  126  Md.  16,  94  Aa  338 ; 
Miller  V.  Safe  D.  &  T.  Ool.  127  Md.  612.  96 
AtL  766. 

Ttxe  ordinary  rule  is  that  dividends  and  in- 
come accruing  prior  to  the  death  of  the  tes- 
tatrix, from  stock  or  other  property  wfaidt 
Is  the  subject  of  a  spedfle  bequest  under  the 
will,  do  not  foUow  the  legacy,  but  form  part 
of  the  general  estate.  40  Gyc.  1649;  ^omp- 
son  on  Corporations  (2d  Ed.)  vol.  4,  }  4292; 
Wethered  v.  Safe  Deposit  &  Trust  Co.,  79  Md. 
157,  28  Atl.  812.  In  the  application  of  that 
rule  no  distinction  can  properly  be  made  be- 
tween stock  and  cash  divld«idB  of  corporate 
earnings  received  by  a  testator  under  such 
circumstances  as  those  shown  by  this  record. 

In  the  case  of  In  re  Brann,  219  N.  T.  263, 
114  N.  E.  404,  L.  R.  A.  1918B,  663,  a  testatrix 
had  bequeathed  the  30  shares  of  stock  of  the 
Standard  Oil  Company  owned  by  her  at  the 
tlQie  of  the  execution  of  her  wUI,  to  be  held 
in  trust  for  her  brother  for  life  and  for  cer- 
tain charities  in  remainder.  The  will  was 
executed  in  1908  and  the  testatrix  died  In 
1912.  About  a  year  prior  to  her  death  she 
received  from  the  Standard  Oil  ComiMiny  a 
number  of  shares  of  the  stock  of  its  various 
subsidiary  oil  companies,  which  it  distributed 
to  its  stockholders  under  a  decree  of  the  Unit- 
ed States  Suprane  Oourt  requiring  it  to  dis- 
pose of  Its  holdings  in  CMporatlons  under  its 
control.  JUxe  question  lo  the  case  was  wheth- 
er the  shares  of  the  subsidiary  companies, 
thus  accruing  to  the  testatrix  in  lier  lifetime, 
passed  with  h»  bequest  of  the  primary 
shares,  on  account  of  which  they  were  dis- 
tributed, or  were  included  in  the  portion  of 
the  estate  to  whidi  the  residuary  legatee 
was  mtitled.  The  Court  of  Appeals  of  New 
To^  adopted  the  latter  tbeotj,  and  In  the 
course  of  its  opinion  said: 

"The  new  shares  are,  in  effect,  an  extraordi- 
nary dividend  declared  daring  the  life  of  Oie 
testatrix.  •  •  •  The  case  stands  the  same  as 
if  the  Standard  Oil  Company  had  sold  the 
shares,  and  distributed  the  proceeds.  It  is 
bardljr  denied  that  a  voluntary  dividend,  wheth- 
er paid  in  money  or  in  stock,  would  be  sepa- 
rate from  the  primary  shares. 

A  different  rule  could  not  be  invoked,  the 
court  said,  merely  because  the  dividend  in 
tbat  case  was  compulsory.    Due  consideration 


was  given  to  the  fact  that  the  subsidiary 
shares,  while  held  by  the  parent  company, 
contributed  to  the  value  of  its  stock,  but  it 
was  held  that  the  reduction  which  their  dis- 
tribution caused  in  the  value  of  the  be- 
queathed shares  was  analogous  to  a  partial 
ademption  of  the  legacy. 

If;  In  the  present  case,  the  dividend  shares 
had  been  received  by  the  testatrix  before 
her  will  was  executed.  It  is  obvious  that  they 
could  not  be  held  to  be  embraced  in  the  Bpe- 
dflc  bequest  of  the  original  42  shares  of  whldi 
she  was  the  owner.  In  snch  a  situation  the 
omission  of  the  testatrix  to  mentloa  this  ad- 
ditional shares  In  connection  with  the  legacy 
would  be  accepted  as  a  plain  indication  of 
her  Intention  that  they  were  not  to  be  Includ- 
ed In  the  bequest.  They  would  certainly  not 
be  attached  to  the  legacy  by  Judicial  ac- 
tion, simply  because  they  represented'  assets 
from  which  the  bequeathed  stock  had  former- 
ly derived  a  part  of  Its  value.  While  the 
dividend  stock  with  which  we  are  now  deal- 
ing had  not  been  received  by  the  testatrix  at 
the  time  of  the  execution  of  her  will,  it  was 
in  her  possessimi  for  more  than  two  years 
prior  to  her  death ;  but  no  change  was  made 
in  her  will  to  include  the  new  stock  within 
the  terms  and  tf  ect  of  the  bequest  under  oon- 
sideraticMi.  If  It  had  Iteen  the  desire  of  the 
testatrix  to  have  the  legacy  include  the  16 
shares  of  Northern  Central  atodc  issued  to 
her  In  1914,  as  well  as  the  42  shares  spedfled 
in  the  bequest.  It  may  well  be  supposed  that. 
In  the  ample  time  available,  she  would  have 
made  the  simple  alteration  In  her  will  neces- 
sary to  accomplish  that  result 

Decree  affirmed,  with  costs. 

"'°°~'  ass  Md.  ]») 

KAMPS  et  aL  V.  AIiDXANDER  et  aL 
(No.  84) 

(Court  of  Appeals  of  Maryland.    June  20, 1918. 

Motion  for  Reargument  Denied  Jnly 

30,  19ia) 

1.  Apfkai.  ako  Ebrob   «=3S4S<1>— Tna  roa 
Appeal. 

An  appeal  must  be  filed  within  two  months  of 
rendition  of  a  verdict  in  a  court  of  law  in  trial 
of  issues  from  orphans'  conrts,  and  filing  motion 
for  new  trial  does  not  extend  the  time. 

2.  Appeal    aitd    Ebrob    9=s>355— TniE    fob 
FIURG  APPEAli— EStoppei.. 

That  appellees  partidpated  after  the  filing 
of  an  appeal  in  an  argument  regarding  what  the 
bill  of  exceptions  should  contam.  did  not  estop 
them  from  objecting  in  the  (3burt  of  Appeals 
tliat  the  appeal  was  not  taken  in  time. 

Appeal  from  Baltimore  City  Court; 
C!harles  W.  Heulsler,  Judge. 

"To  be  officially  reported." 

Proceeding  by  William  Kamps  and  otliers 
against  Alfred  Alexander  and  others,  to  try 
issues  from  the  orphan's  court  of  Baltimore 
City,  involving  the  validity  of  the  will  of 
Elizabeth  Everett.     Yerdiot  for  defendants. 
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and  tdalndffs  appealed.     Motion  to  dismiss 
appeal  granted. 

Argued  before  BOXD,  G.  J.,  and  BEISCOE, 
THOIMS,  URNER,  and  STOOEBBIDQE,  JJ. 

Charles  F.  Barley,  of  Baltimore^  for  ap- 
pellants. Clarence  A.  Tucker,  of  Baltimore 
(Lee  I.  Hecht  and  Knapp,  Ulman  &  Tucker, 
all  of  Baltimore,  on  the  brief),  for  appellees. 

THOMAS,  X  1%I8  appeal  is  by  the  plain- 
titrs  from  a  ruling  of  the  Baltimore  city 
court  in  the  trial  of  issues  from  the  orphans' 
court  of  Baltimore  city,  involving  the  valid- 
ity of  the  will  of  EUzabeth  Everett,  and  the 
appellees  have  filed  «  motion  in  this  court 
to  dismiss  the  appeal  on  the  ground  that  it 
was  not  taken  within  the  time  prescribed  by 
the  statute,  and  on  the  further  ground  that 
the  bill  of  exceptions  was  not  signed  and 
filed  within  the  time  required  by  law. 

[1]  Section  6  of  article  5  of  the  Code  pro- 
vides: 

"All  appeals,  or  writs  of  error,  allowed  from 
any  judgment  or  determination  of  a  court  of 
law,  to  the  court  of  appeals  of  this  State,  other 
than  from  decisions  on  questions  arising  under 
the  insolvent  law,  shall  be  taken  within  two 
raontha  from  the  date  of  such  judgment  or  de- 
termination, and  not  afterwards." 

The  record  in  this  case  shows  that  the  ver* 
diet  of  the  jury  on  the  Issues  involved  in  this 
appeal  was  rendered  on  the  27th  of  October, 
1017,  and  that  the  order  for  the  appeal  was 
not  filed  until  the  6th  of  February,  1918,  more 
than  three  months  after  tJbe  date  of  the  ver- 
dict. 

It  appears,  however,  from  the  docket  ax- 
tries,  that  on  the  day  the  verdict  was  ren- 
dered the  plaintiffs  filed  a  motion  for  a  new 
trial,  and  that  the  motion  was  not  finally 
disposed  of  by  the  court  until  the  Ist  day  of 
S^bruary,  1918,  and  the  appellants  contend 
that  wh^re  a  motion  for  a  new  trial  Is  filed 
In  due  time  there  can  be  no  appeal  until  that 
motion  is  disposed  of.  That  is  the  settled 
rule  In  ordinary  suits  at  law,  where  the 
court  enters  a  judgment,  from  which  alone 
the  appeal  may  be  taken,  and  where  the 
Judgment  cannot  be  entered  until  the  mo- 
tion for  a  new  trial  is  overruled.  But  in 
the  trial  of  issues  from  orphans'  courts, 
courts  of  law  do  not  enter  a  Judgijoent,  and 
the  appeal  is  allowed  by  the  statute  from 
the  "determination"  by  the  court  of  law  of 
questions  of  law  arising  during  the  trial  of 
the  issues.  Hoppe  ▼.  Byers,  60  Md.  881. 
Such  determinations  or  rulings  of  the  court 
of  law  become  effective  and  final  upon  the 
rendition  of  the  verdict,  and  the  time  within 
which  the  appeal  must  be  taken  runs  from 
the  date  the  verdict  is  rendered.  A  petition 
for  a  r^earing  after  the  entry  of  a  decree 
-does  not  operate  to  suspend  the  decree  so  as 
to  arrest  the  running  of  the  time  in  which  an 
appeal  must  be  taken.  Jacobs  v.  Bealmear, 
41  Md.  484.  Upon  the  same  principle,  a  mo- 
tion to  strike  out  a  Judgment  dOes  not  sus- 
pend ^the  Judgment,  nor  can  a  motion  for  a 


new  trial,  after  a  verdict  upon  issues  from 
the  orphans'  court,  operate  to  suspend  the 
rulings  of  the  court  of  law,  or  the  verdict 

Whatever  may  be  the  rule  In  other  Juris- 
dictions, the  precise  question  was  decided  by 
this  court  in  the  case  of  Bradley  v.  Bradley, 
123  Md.  606,  91  Atl.  685.  In  that  case  the 
verdict  of  the  Jury  in  favor  of  the  defendant 
on  the  Issues  sent  from  the  orphans'  court 
was  rendered  on  the  23d  of  August,  1913. 
■A  motion  for  a  new  trial  was  filed  by  the 
plaintiffs  on  the  25th  of  August  1913,  and 
was  overruled  by  the  court  on  the  12th  of 
November,  1913,  and  the  order  for  the  ap- 
peal was  filed  on  December  2,  1913.  In  dis- 
missing the  appeal,  this  court,  after  referring 
to  the  section  of  the  Code  quoted  above,  said : 
"It  is  well  settled  that  the  circuit  court  has 
no  authority  to  enter  a  judgment  on  a  verdict 
rendered  on  Issues  sent  from  the  orphans' 
court;  and  the  appeal  in  such  cases  U  taken 
from  the  determinations  and  rulings  of  the 
court,  in  the  course  of  the  trial  of  the  issnes. 
*  *  *  In  this  case,  the  verdict  of  the  jury  was 
in  favor  of  the  appellee  on  all  the  issues  and  was 
rendered  on  August  28,  1913  ;  there  was  no  ap- 
peal taken  until  the  2d  day  of  Decemt>er,  1918; 
and  as  this  date  was  not  within  the  time  limited 
by  the  statute  for  an  appeal,  bat  afterwards,  the 
appeal  from  the  rulings  or  determinations  of  the 
court  during  the  trial  below  is  clearly  too  late." 

[21  It  is  suggested  by  the  appellants  that, 
a?  counsel  for  the  appellees  participated  in 
the  argument  before  the  court  below,  on  the 
11th  of  March,  1918,  In  regard  to  what  the 
bill  of  exceptions  should  contain,  and  the 
court,  at  the  instance  of  Che  appellees'  coun- 
sel, directed  certain  evidence  to  be  inserted 
in  the  bill  of  exceptions,  the  "appellees  are 
too  late  with  their  objections."  They  dte 
in  this  connection  the  case  of  Williams  v.  TT. 
S.  ndeUty  Co.,  106  Md.  «0,  66  AtL  496;  and. 
if  the  suggestion  had  reference  to  the  motion 
to  dismiss  the  appeal  on  the  ground  that  the 
bill  of  exceptions  was  not  signed  and  filed 
within  the  time  allowed  by  statute,  there 
would  be  some  force  In  the  contention.  Bot 
this  court  has  held  tliat  the  order  for  aa 
appeal  most  be  filed,  or  "the  entty  of  the 
appeal  must  be  made  within  the  time  lln»- 
Ited  by  the  etatnte*''  and  that  the  filing  of  a 
bill  of  exceptions  is  not  equivalent  to  the  en- 
try of  an  appeaL  The  State,  eta,  v.  MackaU, 
11  GUI  &  J.  466;  Oalnes  ▼.  LamUn,  82  Md. 
129,  83  AtL  459.  The  connection  of  the  tsh 
pellees'  counsel  with  the  preparatioa  of  the 
bill  of  exceptions,  r^ed  on  by  the  appeUanta, 
and  set  out  in  the  certificate  of  the  Judge 
who  presided  at  the  trial  in  the  court  be- 
low, cannot  therefore  operate  to  estop  the 
appellees  from  objecting  in  this  court  that 
fhe  appeal  was  not  taken  in  time. 

As  the  appeal  must  be  dismissed  on  tbe 
ground  that  it  was  not  entered  within  tbe 
time  fixed  by  the  statute,  it  is  not  necessary 
to  consider  the  other  ground  of  the  appellees' 
motion. 

While  we  cannot-  dispose  of  the  appeal  am. 
its  merits,  we  may  add  that  we  have  ex- 
amined the  record,  and  do  not  find  any  error 
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that  would  justify  a  reversal  of  the  roling 
of  the  court  below.  The  only  exception  In 
the  case  Is  to  the  rejection  of  the  plalntUFs' 
second  prayer,  and  the  granting  of  the  de- 
fendants' tenth,  eleventh,  and  thirteenth 
prayers.  Plaintiffs'  second  prayer  is  like  the 
third  prayer  of  the  plaintiffs  in  loron  t. 
Townsend,  f24  Md.  16S,  91  Atl.  704,  which 
this  court  said,  in  that  case,  should  have 
been  granted.  But  in  that  case  the  court  also 
rejected  the  plaintiffs'  first  prayer,  and  the 
effect  of  the  court's  ruling  on  all  the  pray- 
ers, as  noted  by  Judge  Bnrke  in  the  opinii», 
was  to  leave  the  jury  without  any  satisfac- 
tory role  by  which  "to  .measure  the  testa- 
trix's testamentary  capacity,"  or  to  guide 
them  in  determining  from  all  die  facts  and 
drcumstances  of  the  case  whether  she  had 
sufficient  capacity  to  make  a  will.  In  the 
case  at  bar  the  court  below  granted  the  pl^^- 
tlffs'  first  prayer,  which  is  like  the  plaintiffs' 
first  prayer  in  Lyon  v.  Townsend,  supra,  and 
which  gave  the  jury  a  rnle  by  which  to  meas- 
ure, and  to  guide  them  in  passing  upon,  the 
testamentary  capacity  of  the  testatrix. 

The  only  objection  urged  by  the  appellants 
to  the  defendants'  tenth,  eleventh,  and  thlr- 
teoith  prayers  Is  that,  in  describing  the  men- 
tal capacity  necessary  to  make  a  wUl,  in- 
stead of  following  the  exact  language  of  the 
Oode,  "valid  deed  or  contract,"  Che  defend- 
ants need  the  words  "valid  deed  of  ordinary 
contract."  The  same  words  were  employed 
in  the  defendants'  third  prayer  in  Lyon  t. 
Townsend,  supra,  which  the  court  held  shonld 
not  have  been  granted.  But  the  prayer  was 
condemned  by  this  court  upon  'another  and 
entirely  distinct  ground,  and  there  is  noth- 
ing in  the  opinion  of  the  oonrt  to  suggest 
that  the  prayer  was  defective  because  of  the 
language  referred  to. 

We  see  no  objection  to  the  plaintiff^'  sec- 
ond prayer,  bat  the  record  does  not  indicate 
that  the  instruction  was  of  sach  vital  im- 
portance to  the  plaintiffs  as  to  make  the  re- 
fasal  of  the  court  to  grant  It  serlons  emt', 
and.  While  the  defe^dantaf  -  tenth,  eleventhf 
and  thirteenth  prayers  would,  perhaps,  have 
been  more  accurate  if  they  had  followed  the 
exact  language  of  the  Code,  in  view  at  the 
instructions  granted  we  see  no  such  error  in 
the  rejection  of  the  second  prayer,  or  in  the 
granting  of  the  defendants'  tenth,  elevoith, 
and  thirteenth  prayers,  as  would  warrant  a 
reversal  of  the  ruling  app«ialed  from. 

Appeal  dismissed,  with  costs. 


(iia  Md,  JM) 

MAXOB,   ETC.,  OF  BALTIHOBB  et  aL  v. 
GAMSB  ft  BBC.     (No.  98.) 

(Oonrt   of   Appeals   of   Maryland.     April   12, 
1918.    ModOD  for  Modification  of  Opin- 
ion Denied  Aug.  8,  1918.) 

1.  BicnrxNT  Dokain  «=>147— I^asbholds  *- 
Measure  of  Davaoes. 
Where   a   leasehold   is  aonght   to  be   con- 
demned  under  the  pQ^er  of  eminent  dotoaln, 


the  tenant  is  to,  be  allowed  the  market  value 
of  hie  estate. 

%.   BlCNENT     (DOVAIN  '  9s»147-'MEASUBX     OH 

Daicaoeb— Leasehold. 
In  proceedinsa  to  condemn  a  leasehold,  in 
arrivinjK  at  the  value  of  the  leasee's  right  to  con- 
tinue in  possession,  the  labor  and  expense  of 
dismantling,  removing,  and  reassembling  the 
machinery  and  appliances  in  another  place  at 
the  time  they  were  required  to  quit  the  prem- 
ises could  not  be  considered,  since  such  expens- 
es would,  regardless  of  condemnation,  have  to 
be  incurred  as  them  at  the  end  of  their  tenancy. 

3.  EiaNBNT  DOICAIIT  .«B>I47— 'BVIDBROB— Ik- 

pbovkioduxs. 
In  condemning  a  leasehold,  improvements 
made  by  the  tenant  are  only  to  be  considered 
in  ascertaining  the  extent  to  wliicli  the  value 
of  the  use  and  occupation  of  the  premises  is 
enhanced  thereby. 

4.  Eminent  Domain  ^=>147  —  Leaseholds- 
Amount  or  OOMPEHBATION. 

In  proceedings  to  condemn  a  leasehold  tm- 
der  the  power  of  eminent  domain,  the  com- 
pensation to  which  the  tenants  were  entitled 
held  to  be  the  difference  between  the  fair  value 
of  the  use  and  occupation  of  the  premiEes  for 
the  unexpired  term.  If  such  use  and  occupation 
exceeded  the  amount  of  rent  contracted  to  be 
paid  and  the  rent  whidi  the  tenants  had  con- 
tracted to. pay  for  the  remainder  of  the  term. 
Q.  Eminent  Domain  «=320Si<l)— Bvideno^' 
Admissibiutt. 
In  proceedings  to  condemn  a  leasehold,  evi- 
dence as  to  the  cost  of-  constructing  the  leased 
buildings  was  inadmissible,  where  the  inquiry 
was  limited  to  the  value  of  the  lessee's  right  to 
use  and  occupation. 
6.  Eminent  Domain  «=9ii01— EVidencb— AD- 

MISSIBIUTt. 

In  preceedings  to  condemn  a  leasehold  to 
which  the  city  had  acquired  the  reversion,  the 
deed  of  'such  reversionary  interest  was  admis- 
sibility; the  jury  being  entitled  to  know  that 
the  original  landlord's  interest  had  passed  to 
the  dty. 

Appeal  from  Baltimore  Otty  Oourt;  Oar- 
roll  T.  Bond.  Judge. 

Proceeding  by  the  Mayor  and  Olty  Ctonndl 
of  Baltimore  and  others  against  Oamse  ft 
Bro.,  to  condemn  a  leasehold  under  the  right 
of  eminent  d«wialii.  An  award  was  affirmed 
by  the  city  court  after  a  jury  trial,  and  the 
CHty  appeals.  Baversed,  and  new  trial 
awarded. 

Argued  befbre  BOYD,  0.  J.,  and  BDBEBk 
PATTISON,  UBNBH,  STOOKBRIDQB,  and 
OONSTABLB,  3J. 

S.  S.  Xleld,  City  SoL,  and  Benjamin  H. 
McKlndless,  Asst.  City  SoL,  both  of  Balti- 
more, for  appellants.  Edgar  Allan  Poe^  ot 
Baltimore  (James  Fluegel,  of  Baltimore  oa 
the  brief),  for  appellees. 

PATTISON,  J.  This  is  a  proceeding  by  the 
mayor  and  city  council  of  Baltimore  to  con- 
demn, under  the  right  of  eminent  domain, 
the  leasehold  interest  of  the  api)ellees  in  a 
lot  of  land  and  the  Improvements  thereon, 
situated  on  the  northwest  comer  of  Saratoga 
and  Courtland  streets,  and  occupied  by  them 
in  the  conduct  of  their  business  of  lithograph- 
ing and  printing.  The  said  lot  of  land,  whidi 
fronts  BO  feet  on  Saratoga  Street,  with  a 
depth  of  100  feet  on  Courtland  street,  is  Im- 
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proved  by  a  brick  bnildlngr  of  three  stories 
and  a  basement.  The  premises  were  first 
leased  unto  the  appellees,  Herman  Gamse 
and  Benno  B.  Gamse,  trading  as  H.  Gamse 
&  Bro.,  by  the  Owners'  Realty  Company,  by 
deed  of  lease  dated  the  9th  day  of  December, 
1910,  for  the  term  of  five  years,  commoiclng 
on  the  1st  day  of  April,  1911,  and  ending  on 
the  31st  day  of  March,  1916,  at  and  for  the 
annual  rental  of  $3,000.  The  said  lease  con- 
tained the  following  prprlslim: 

"That  at  the  ezpiration  of  the  lease,  and  up- 
on a  pievlons  notice  of  six  months  by  B. 
Gamse  ft  Bro.,  this  lease  shall  continue  in 
force  for  another  period  of  five  years,  subject 
to  the  same  conditions  as  herein  set  forth,  bnt 
subject  to  an  increased  rental  of  ^,2i00  per  an- 
nom." 

Before  the  ezpiration  of  the  lease  It  was 
agreed  by  the  parties  thereto  that  upon  a  re- 
newal of  It  the  lessors  should  make  certain 
improvements  upon  the  leased  property,  for 
which  the  lessees  were  to  pay  to  the  lessors, 
as  rent,  the  sum  of  $210  per  year,  in  addi- 
tion to  the  said  rental  of  |3,300  provided  for 
by  the  original  lease,  making  a  total  rental 
therefor  of  $3,610;  and  on  the  27th  day  of 
March,  1916,  a  renewal  lease  was  executed  by 
the  parties,  in  ctwformity  with  the  agreement 
so  made,  for  the  term  of  five  years,  commenc- 
ing on  the  1st  day  of  April,  1916,  and  ending 
on  the  Slst  day  of  March,  1921.  This  lease 
contained  no  provlsicHi  for  its  renewal 

It  was  to  condemn  the  leasehold  interest 
of  the  appellees  In  said  property  that  these 
proceedings  were  instituted.  The  commis- 
sioners for  opening  streets  awarded  to  the 
appellees  $1,000  compensation  therefor,  and 
the  appellees,  being  dissatisfied  with  said 
award,  appealed  therefrom  to  the  Baltimore 
city  court,  where  a  trial  by  jury  was  had, 
which  resulted  in  an  award  of  $9,250  to  the 
appellees,  as  compensation  for  the  taking  of 
their  leasehold  estate.  From  that  award  the 
city  has  appealed  to  this  court.. 

At  the  conclusion  of  the  evidence,  both  the 
city  and  the  appellees  asked  for  instructions 
to  the  Jury  as  to  the  measure  of  damages 
applicable  to  the  facts  before  them.  The 
appellees'  first  and  third  prayers  were  refus- 
ed, and  its  second  was  granted  as  modified. 
The  appellant's  first,  fourth,  fifth,  seventh, 
eighth,,  ninth,  tenth,  Seventh,  twelfth,  thir- 
teenth, and  fourteenth  prayers  were  refused. 
Its  second  was  granted,  and  its  fourth  A  and 
sixth  prayers  granted  as  modified.  In  addi- 
tion to  the  prayers  granted,  the  court  grant- 
ed an  instruction  of  Its  own. 

The  city,  prior  to  the  Institution  of  these 
proceedings,  had  acquired  the  reversionary 
Interest  of  the  Owners'  Realty  Company  li) 
said  property  by  a  conveyance  from  it,  and, 
as  we  have  said,  the  controversy  here  relates 
only  to  the  amount  the  appellees  are  entitled 
to  be  paid  for  their  leasehold  interest,  taken 
from  them  under  these  proceedings.  The  ap- 
pellees, as  owners  of  the  leasehold,  and  the 
city,  as  owner  of  the  reversion,  acquired  from 
the  Owners'  iRealty  Company,  together'  held 


the  fee-simple  estate,  and  the  sum  of  the  val- 
ues of  these  interests  is  the  value  of  the 
property  taken.  Oludc  t.  M.  ft  C.  C.  of  Bal- 
timore, 81  Md.  821,  82  Aa  515,  48  Am.  St. 
Rep.  515.  The  value  of  the  property  is  not 
enhanced  by  the  fact  that  the  entire  title  or 
estate  In  the  property  is  not  held  by  aae  and 
the  same  party.  Lewis  on  ffimi£e&t  Domain 
(3d  Ed.)   {  716. 

In  proceedings  instituted  to  oondonn  the 
reversionary  interest,  as  well  as  the  lease- 
hold interest,  the  rule  is  to  ascertain  the  oi- 
tlre  compensation  to  be  allowed  as  thou^ 
the  entire  title  or  estate  in  the  property  be- 
long to  one  person,  and  then  apportion  the 
siun  between  the  holders  of  the  different  in- 
terests, according  to  their  respective  rights. 
Baltimore  City  ▼.  Latrobe,  101  Md.  629,  61 
Atl.  203.  Ab  was  said  by  this  court,  speak- 
ing through  Chief  Judge  Boyd,  in  the  case 
last  cited: 

"The  condemning  party,  as  a  rule,  on^t  not 
to  be  required  to  pay  for  the  two  interects 
more  than  the  portion  taken  would  be  worth 
if  owned  by  one  person.  •  •  ♦  The  Jury,  or 
other  tribunal  authorized  to  make  the  award, 
should  always  keep  tiie  value  of  the  «itire  prop- 
erty in  mind,  and  should  limit  the  whole  amount 
to  be  paid  to  that  value,  unless  it  is  clearly 
shown  that  the  lessee  is  entitled  to  more  than 
the  difference  between  what  they  allowed  the 
reversioner  and  what  the  whole  proper^  would 
be  worth  in  the  market,  if  there  had  been  no 
ground  rent" 

When  'the  entire  prtH^erty  Included  in  a 
lease  is  taken,  the  question  Is  one  of  compar- 
atively easy  solution,  although  there  may  be, 
as  in  this  case,  two  separate  estates  therein, 
held  by  different  partiea.  In  sudi  case  the 
rule  stated  above  may  ordinarily  be  applied 
without  difficulty. 

[1]  By  the  wdght  of  authority,  the  rule  as 
to  the  measurement  of  compensation  in  cases 
like  the  one  before  us  is,  generally  speaking, 
precisely  the  same,  whether  the  assesament 
of  damages  be  to  the  t«uint  in  fee,  for  life, 
or  for  years.  The  tenant  should  be  allowed 
the  market  value  of  his  estate.  See  note  to 
Baltimore  v.  Latrobe,  4  Ann.  Cos.  1006.  In 
Baltimore  City  ▼.  Latrobe,  supra.  Judge  Boyd 
said: 

"The  reversioner  is  undoubtedly  entitled  to 
what  his  interest  is  worth  in  the  market  and 
prima  facie  the  leasehold  is  charged  with  that 
value."    Uluck  v.  Baltimore  dty,  supra. 

In  Baltimore  aty  v.  Rice,  73  Md.  307.  21 

Atl.  181,  the  city  was  granted  a  pray»,  by 
which  the  jury  were  instructed  that  they 
could  award  the  owner  of  the  leasehold  es- 
tate "only  the  fair  market  value  of  his  Inter- 
est in  the  brickyard,  less  the  fair  market  val- 
ue of  his  interest  in  so  much  thereof  as 
would  remain  after  the  opening  of  Clare 
street"  This  court  held  that  prayer  good, 
and  said  of  it  that  It  covered  the  whole  ques- 
tion. It  would  thus  seem  that,  in  this  state, 
at  least,  the  measurement  of  compensation 
for  the  appropriation  of  an  estate,  in  cases 
of  this  character.  Is  ordinarily  the  market 
value  of  the  estata. 
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[2]  The  court's  prayer  Instmcted  tbe  ^ary: 
"^at  they  are  to  estimate  and  allow  to  the 
leasees  the  value  of  the  right  to  contlnne  in 
undisturbed  possession  of  the  premises  for  the 
remainder  of  the  term  fixed  in  the  lease  now 
existing,  and  that  this  value  so  to  be  estimated 
is  represented  by  the  price  at  which  a  lessee 
in  the  situation  of  the  present  lessees  willing 
bat  not  compelled  to  sell  would  sell  the  righ^ 
and  a  buyer,  if  there  should  be  any  such,  will- 
ing, but  not  compelled,  to  buy,  would  pay  for 
the  right ;   that  in  arriving  at  their  estimate  the 

i'ury  should  consider  the  extent  to  which  the 
luildlng  has  been  specially  equipped  and  adopt- 
ed for  the  lessees  and  the  labor  and  expense  of 
dismantling,  removing,  and  reassembling  the 
machinery  and  appliances  in  another  place  at 
this  time;  not  that  the  jury  shall  award  to 
the  lessees  the  items  of  expense  of  equipment 
and  adaptation  of  the  building  and  of  moving  the 
plant,  but  they  shall  bear  such  items  in  mind  as 
possible  factors,  which  mi^ht  play  some  part 
m  the  value  and  selling  price  mentioned  above 
in  this  instruction." 

It  Is  contended  by  the  appellant  that  this 
prayer  incorrectly  states  tbe  law  applicable 
to  the  facts  and  drcumstances  of  this  case  as 
disclosed  by  the  record,  and  should  not  have 
been  granted.  The  building  and  improve- 
m^its  upon  tbe  leased  premises  were  con- 
structed for  the  appellees  by  the  Owners' 
Realty  Company,  with  special  regard  for  the 
adaptability  of  tbe.  same  to  tbe  purposes  for 
which  the  premises  were  to  15e  used  by  the 
appellees ;  and  the  lessees,  at  their  own  ex- 
pense, made  other  Improvements  for  tbe 
better  adaptation  and  equipment  of  the  prem- 
ises for  tbe  use  tor  which  they  were  In- 
tended. 

The  terms  and  conditions.  If  any,  upon 
which  the  Improvements  were  made  by  the 
app^ees,  do  not  appear  in  the  record.  It 
Is  not  shown  that  there  was  any  agreement 
between  the  lessor  and  the  lessee  by  which 
the  latter  were  to  be  paid  therefor,  or  that 
such  improvements  were  to  be  property  of  the 
lessees,  to  be  removed  by  them  at  the  expira- 
tion of  the  lease.  The  substantial  or  per- 
manent diaracter  of  some  of  the  improve- 
ments made  by  the  appellees  Indicates  that 
they  were  not  to  be  removed  by  them  at  the 
end  of  their  tenancy,  for  they  could  not  be 
removed  without  injury  to  the  building.  It 
may  be  that  some  of  the  improvements  are 
of  such  a  character  as  to  entitle  the  lessees 
to  remove  the  same  at  Qie  end  of  their  ten- 
ancy, without  any  agreem^it  to  that  effect; 
If  so,  they  are  still  entitled  tx>  remove  them 
when  they  are  required  to  quit  the  premises 
because  of  these  proceeding  The  city  does 
not  under  such  proceedings  take  the  personal 
property  of  the  tenants,  bat  only  their  rights 
in  the  leasehold. 

The  appellees,  as  we  have  said,  have  not 
shown  that  they  were  to  be  paid  for  the  per- 
manent improvements  made  by  them,  or  that 
such  improvements  were  to  be  their  property 
at  tbe  expiration  of  their  tenancy,  and  there- 
fore to  allow  them  for  said  Improvements, 
wliicfa  they  have  not  shown  they  are  entitled 
to;  might  result  in  paying  them  for  some- 
thing to  which  they  have  no  claim  or  right. 

[31  Upon  the  facts  of  this  case,  as  found  in 


the  record,  the  improvements  made  by  the 
tenant  upon  the  leased  premises  are  only  to 
be  considered  in  ascertaining  the  extent  to 
which  the  value  of  the  use  and  occupation  of 
the  premises  was  enhanced  or  increased  by 
reason  of  such  improvements.  In  cases 
where  it  is  shown  that  the  value  of  the  use 
and  occupation  of  the  leased  premises  h&s 
been  increased  by  the  improvements  placed 
thereon  by  the  lessee,  proportionate  to  the 
amount  expended  therefor,  the  cost  of  such 
improvenents  may  be  submitted  to  the  Jury 
as  an  element  of  proof  In  arriving  at  the  val- 
ue of  the  use  and  occupation  of  the  prop- 
erty after  such  improvements  are  made. 

As  the  appellees  placed  improvements  upon 
the  leased  premises,  in  addition  to  those 
placed  thereon  by  the  Owners'  Realty  Com- 
pany, they  are  entitled  to  show,  by  proper 
evidence,  of  what  the  improvements  consist, 
and  the  extent  to  which  the  value  of  the  use 
and  occupation  of  the  premises  Is  Increased 
thereby,  in  ascertaining  the  value  of  thetr 
leasehold  Interest  in  the  property.  This 
prayer  Is  faulty,  In  our  opinion.  In  that  it 
instructs  the  jury  that  In  arriving  at  their 
estimate  of  the  value  of  the  lessees'  right  to 
continue  in  possession  of  the  leased  premises 
they  should  consider  the  labor  and  expense  of 
dismantling,  removing,  and  reassembling  the 
machinery  and  appliances  in  another  place  at 
the  time  they  are  required  under  these  pro- 
ceedings to  quit  the  leased  premises. 

If  the  tenants  were  to  remain  upon  tbe 
premises  for  the  full  length  of  their  term, 
the  cost,  labor,  and  expense  of  dismantling, 
removing,  and  reassembling  the  machinery 
and  appliances  in  another  place  would  fall  up- 
on them,  or  at  least  this  is  true  so  far  as  the 
record  discloses ;  and  the  fact  that  they  must, 
as  a  result  of  these  proceedings,  remove 
therefrom  at  an  earlier  time,  and  pay  the 
costs  of  the  same,  does  not,  as  shown  by  the 
record,  impose  upon  them  additional  burdens. 
The  effect  of  condemnation  under  these  pro- 
ceedings would  be  to  hasten  the  removal  of 
the  appellees  and  to  shorten  the  term  of  their 
tenancy,  but  not  to  place  upon  them  any  ad- 
ditional burden,  in  dismantling,  removing, 
and  reassembling  the  machinery  and  ap- 
pliances in  another  place  in  consequence 
thereof,  which  they  would  be  required  to  do 
at  their  own  expense  at  the  end  of  their  ten- 
ancy, if  not  disturbed  by  these  proceedings. 
It  is  said  in  Lewis  on  Eminent  Domain,  {  27: 

"The  business  conducted  upon  the  property 
is  not  taken  [under  condemnation  proceedings], 
and  the  owner  can  remove  it  to  a  new  location. 
Any  incidental  loss  or  inconvenience  in  busi- 
ness which  may  resolt  from  removal  must  be 
borne  for  the  sake  of  the  general  good  in 
which  he  participates." 

And  in  the  case  of  Kew  Tork,  W.  S.  ft  B.  R. 
R.  Co.,  35  Hun  (N.  T.)  635,  the  court  in 
discussing  this  question  said: 

"The  circumstances  of  this  case  do  not  pre- 
sent tbe  question  of  compensation  for  the  ex- 
pense of  removing  personal  ^ects  from  the 
premises  in  any  different  light  than  it  would 
be  if  tbe  appellant  were  the  owner  o(  the  fee. 
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Instead  o{  being  tenant  for  a  teim  of  yean, 
^e  company  seeks  to  acquire  a  complete  title 
to  an  entire  parcel  of  land.  It  should  not  in 
fairness  be  compelled  to  pay  more  for  the  land 
than  its  market  value,  because  the  owner  of 
the  fee  has  carved  ont  of  it  a  leasehold  es- 
tote." 

See  Hunter  ▼,  O.  &  O.  R.  R.,  107  Va.  158, 
60  S.  Bl  41T,  17  Ia  R.  A.  (N.  S.)  124,  and  other 
casee  cited  In  note  to  BUncoe  v.  Choctaw, 
Okla.  &  Western  R.  R.  Co..  10  OkL  286,  83 
Pac.  003,  4  L.  R.  A.  (N.  8.)  890,  8  Ann.  Cas. 
689. 

[4]  In  this  case  the  amonnt  of  compensa- 
tion to  which  the  appellees  are  entitled,  npon 
the  facts  before  ns,  is  the  difference  between 
the  fair  value  of  the  nse  and  occupation  of 
the  leased  premises  for  the  unexpired  term, 
(If  such  use  and  occupation  exceeds  the 
amount  of  rent  contracted  to  be  paid  by  the 
appellees  for  said  premises  for  such  time) 
and  the  rent  which  the  appellees  bad  con- 
tracted to  pay  for  said  premises  for  the  re- 
mainder of  the  term. 

The  first  and  fourth  prayers  of  the  dty 
are  consistent  with,  the  vl^ws  we  have  ex- 
pressed as  to  the  measurement  of  the  compen- 
sation to  which  the  appellees  are  entitled, 
and  so  was  the  city's  four  A  prayer  as  ofTer- 
ed.    These  prayers  should  have  been  granted. 

The  city's  fifth  prayer  should  have  been 
granted,  and  the  reason  therefor  Is  given  In 
what  we  have  said  In  holding  the  court's 
prayer  defective. 

The  modifications  of  the  city's  siztfa  prayer 
was,  we  think,  wrongfully  made.  In  that  It 
was  thereby  made  subject  to  the  finding  of 
the  Jury  under  the  court's  prayer,  which,  as 
we  have  said,  was  defective. 

The  city's  seventh,  eighth,  ninth,  and  tenth 
prayers  were  all  refused,  because,  as  the 
court  stated,  tbey  were  Ukely  to  confuse  the 
Jury  in  view  of  the  instructions  above  refer- 
red to,  which  we  have  held  to  be  defective. 
Upon  the  evidence  offered  these  prayers 
should  have  been  granted. 

The  eleventh,  thirteenth,  and  fourteenth, 
prayers  of  the  dty  were  properly  refused,  be- 
cause not  qualified  In  conformity  with  the 
view  we  have  expressed  as  to  the  measure- 
ment of  compensation.  The  twelfth  prayer 
should  have  been  granted  for  the  reasons  we 
have  stated  in  disposing  of  the  court's  In- 
struction. 


me  first,  second,  eleventh,  and  foarteentb 
exceptions  are  to  the  admission  of  evidence 
as  to  the  intentions  of  the  landlord  and  ten- 
ant to  renew  the  lease  of  the  property  men- 
tioned In  these  proceedings.  This  testimony 
was  first  admitted,  but  afterwards  stricken 
out,  and  the  petlttoner's  prayer  based  upon 
this  testimony  was  refused. 
'  The  third,  fourth,  sevoith,  and  dgfath  ex- 
ceptions are  to  the  adndsslon  of  evidence  ■• 
to  the  cost  of  the  Improvements  to  the  prop- 
erty placed  upon  the  property  by  the  appel- 
lees. This  evidence  was  Inadmissible,  as  it 
did  not  as  offered  ccmform  to  the  qualifica- 
tions heretofore  indicated  as  necessary  to 
render  such  testimony  conH>etent 

[5J  OChe  fifth  and  sixth  exceptions  refer  to 
the  admission  of  evidence  as  to  the  present 
cost  of  constructing  the  leased  buildings.  For 
the  purpose  of  this  inquiry  as  to  the  value  of 
the  lessee's  right  to  the  use  and  occupation  of 
the  premises  we  think  such  evidence  was  In- 
admissible. 

The  ninth,  tenth,  twelfth,  thirteenth,  fif- 
teenth, sixteenth,  and  seventeenth  except  to 
the  admission  of  evidence  in  relation  to  the 
cost  of  dismantling  and  removing  the  ma- 
chinery of  the  appellees  tx>  another  locatloa 
and  the  rent  th^r  would  be  required  to  pay 
at  sudi  new  location.  This  evidence  diould 
have  been  excluded  for  the  reason  given  in 
disposing  of  the  court's  prayer. 

[J]  The  eighteenth  exception  was  to  the  re- 
fusal of  the  court  to  admit  in  evidence  the 
deed  of  the  Owners'  Realty  Oompany  con- 
veying to  the  city  of  Baltimore  its  reversion- 
ary interest  In  the  leased  property.  The  deed 
should  have  been  admitted  In  evidence,  as 
the  Jury  were  entitled  to  know  that  the  Inter- 
est of  the  Owners'  Realty  Company  in  said 
property  had  passed  from  It  to  the  dty.  The 
fact  that  the  dty  had  become  the  owner  of 
such  Interest  in  lie  property  by  virtue  and  in 
pursuance  of  Ordinance  Xo.  518  approved 
October  8,  1914,  and  Ordinance  No.  77,  ap- 
proved January  21,  IdlC,  sets  at  rest  the 
questloh  of  a  renewal  of  the  lease  by  the  ap- 
pellees  at  the  expiration  of  Its  term.  It  was 
because  of  the  court's  errors  in  its  rulings 
above  stated  that  this  court  reached  the  ccm- 
cluslon  announced  In  the  per  curiam  opinion 
heretofore  filed- 

Rullngs  reversed,  and  new  'frlal  awarded, 
with  costs  to  the  appellants. 
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MdilCHAEXi  T.  ODUilTON  et  al. 
(Sapreme  Conrt  of  New  Jersey.    J11I7  28, 1018.) 

1.  AbREST    <8=»63<1)— AtlTHOBITT    TO    Abkest 

Without  Wabbant— Mmdemkanob — Vioia- 

tior  ov  fxdebal  statutes. 
A  State  officer  was  not  justified  in  law  in 
making  an  arrest  Without  complaint  and  war- 
rant for  acts  whidt  under  the  federal  statute 
constitute  only  a  misdemeanor  and  were  not 
committed  in  the  presence  of  sudi  officer. 

2.  Obikinai.  Law  •QsiST— Misokiceakobs  and 
Felonies. 

Though  crimes  in  this  state  are  divided  into 
Ugh  misdeuteanors  and  misdemeanors,  and  both 
classes  comprise  crimes  which  were  felonious  at 
common  law,  the  legal  rules  as  they  existed  at 
common  law,  growing  out  of  the  distinction  be- 
tween felonies  and  misdemeanors,  are  still  in 
force,  except  in  so  far  as  modified  by  statute. 
8.  Abbkst  «=»63(1)— Abbebt  by  State  Offi- 

CEB  fob  Violation  of  Fedebal  Statute — 

Necesbitt  of  Wabbant. 
U.  8.  Oomp.  St.  1916,  |  1674,  authorising 
designated  state  officers  to  make  arrest  for  vio- 
lation of  federal  statutes,  process  to  be  issued 
against  offender  "agreeably  to  the  usual  mode 
of  process  against  offenders  in  such  state,"  re- 
quires such  arrest  to  be  made  with  complaint 
and  warrant. 
4.  False  Impbisonkent  ®=»7(1)— Justifioa- 

Tiow— Abbest  Without  Wabbant  —  Misde- 

jiBANOB— Violation  of  Fedbbal  Statutes. 
In  action  for  false  imprisonment,  the  fact 
that  the  arrest  was  made  upon  infcH-mation  re- 
ceived from  agents  of  the  Red  Cross  that  plain- 
tiff had  committed  acts  constituting  a  misde- 
meanor under  federal  statutes  is  not  legal  justi- 
fication, where  arrest  was  without  complaint 
and  warrant;  U.  S.  Comp.  St.  1916,  |  1674, 
authorizing  designated  state  officers  to  make  ar- 
rest for  violation  of  federal  statutes,  requiring 
that  such  arrest  be  made  with  complaint  and 
warrant. 
6.  False  Impbisonment  «=920(2)— Pleading 

— ^Answeb. 
Where  comidalnt  in  false  impristmment  ac- 
tion alleges  that  plaintiff  was  arrested  without 
cause,  an  answer  denying  such  allegation,  and 
alleging  that  arrest  was  with  caqse,  raises  issue 
for  jury,  although  answer  admits  arrest  was 
without  complaint  or  warrant ;  there  being  no 
inference  from  such  admission  that  it  was  not 
a  proper  case  for  arrest  without  complaint  and 
warrant. 

Action  by  ^V^lUlam  P.  McMlcbael  against 
James  P.  CulUton  and  others.  Plaintiff 
moves  to  strike  ont  answer  and  special  de- 
fense. Special  defense  stricken,  and  mo- 
tion to  strike  out  answer  denied. 

Argued  before  KALISOH,  J.,  at  chambers, 
onder  the  Practice  Act. 

Joslah  Stryker,  of  Newark,  for  the  mo- 
tion, Charles  E.  Bird,  Henry  M.  Haitman, 
and  W.  Holt  Apgar,  all  of  Trenton,  oMMxsed. 

KALI^CH,  J.  The  plaintiff  sues  the  de- 
fendants In  an  action  for  false  imprisonment. 
The  complaint  alleges  that  on  the  26th  day 
of  June,  while  plaintiff  was  at  the  Clinton 
Street  station  of  the  Pennsylvania  Railroad 
Company,  In  the  city  of  Trenton,  the  defend- 
ant James  Stanton  approached  plaintiff  and 
wlllfnlly,  violently,  and  without  cause  laid 
bis  bands  upon  hltn  and  Informed  plaintiff 
tbat  be  was  under  arrest;  that  the  defendant 


Stanton  called  the  police  patrol  wagon  and 
forcibly  compelled  plaintiff  to  alter  the  same^ 
and  took  him  by  force  and  against  his  will 
to  the  police  station,  and  there  delivered  bim 
to  the  defendant  James  O'Rourke,  who  was 
there  doing  desk  duty  as  police  sergeant,  and 
who  then  and  there  caused  plaintiff's  name 
to  be  entered  upon  the  police  blotter,  com- 
pelling plaintiff  to  give  his  name,  age,  oc- 
cupation, and  place  of  residence,  and  then 
and  there  wlllfally  and  without  cause  im- 
prisoned and  detained  him  for  an  hour  and 
a  half;  that  the  defendant  James  T.  Culllton, 
as  police  captain,  willfully  and  without  cause 
ordered  the  defendant  to  arrest  the  plaintiff 
as  aforesaid,  and  ordered  the  defendant 
James  O'Rourke  to  detain  plaintiff,  as  above 
mentioned;  that  no  complaint  or  charge  of 
any  kind  was  made  or  entered  against  the 
plaintiff,  and  no  warrant  was  Issued  for  bis 
arrest.       * 

The  defendants  in  tbelr  amended  answer 
admit  that  the  defendant  Stanton  pat  the 
plaintiff  nnder  arrest,  bat  deny  tbat  the 
former  wlUfolly,  violently,  and  without  canae 
laid  his  hands  upon  plaintiff.  The  defend- 
ants further  admit  that  In  consequence  of 
snch  arrest  the  defendant  Stanton  forcibly 
comiMlled  plaintiff  to  enter  the  patrol  wagon, 
and  took  the  latter  by  force  and  against  his 
will  to  the  police  station,  and  delivered  him 
to  the  defendant  O'Rourke,  who  dealt  with 
the  plaintiff  as  stated  In  the  complaint,  with 
the  exception  that  the  defendants  deny  that 
the  plaintiff  was  imprisoned  and  detained 
wlllfnlly  and  without  cause.  The  defend- 
ants, In  their  answer,  deny  the  fifth  averment 
of  the  complaint,  which  Is  to  the  effect: 

"That  the  defendant  James  T.  Gulliton,  as  po- 
lice captain  of  the  first  precinct  of  the  ponce 
department  of  the  city  of  Trenton,  willfully 
and  without  cause  ordered  the  said  James  Stan- 
ton to  arrest  plaintiff  as  aforesaid,  and  ordered 
the  said  James  O'Rourke  to  detain  plaintiff  a» 
aforesaid." 

The  defendants,  In  their  answer,  further 
admit  that  no  complaint  or  charge  of  any 
kind  was  made  or  entered  against  the  plain- 
tiff, and  no  warrant  was  Issued  for  plaintiff's 
arrest.  As  a  special  defense  to  the  action. 
In  the  nature  of  the  common-law  plea  of 
Justification,  the  defendants  set  up  that  upon 
Information  received  from  George  O.  Tablyn 
and  other  agents  of  the  American  NatlonaJ 
Red  Cross,  directing  the  collection  of  funds 
In  the  dty  of  Trenton  for  said  organization, 
to  the  effect  that  the  plaintiff  had  committed 
certain  acts  described  and  set  forth  in  the 
defendants'  special  defense,  which  acts  were 
In  direct  violation  of  section  4  of  an  act  of 
Congress,  entitled  "An  act  to  amend  an 
act  to  Incorporate  the  American  National 
Red  Cross,  approved  January  6,  1905,"  and 
wbldi  acts  of  the  plaintiff  under  said  sec- 
tions constitute  a  misdemeanor,  Indlctablft 
and  ponlshable  in  the  federal  courts. 

Counsel  for  plaintiff  moves  to  strike  out 
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ibia  defense  upon  tbe  groand  that  tbe  mat- 
ters set  up  therein  do  not  constitute  a  legal 
Justification  for  the  arrest 

[1 , 2]  The  contention  of  counsel  of  plain- 
tiff is  that,  since  the  defendants  admit  that 
the  arrest  was  made  without  complaint  and 
warrant,  for  acts  which  under  the  federal 
statute  constitute  only  a  misdemeanor,  and 
were  not  committed  by  the  plalntifT  in  the 
presence  of  the  oflBcer,  the  officer  was  not 
iustifled  in  law  to  make  the  arrest.  I  think 
this  contention  is  sound.  While  it  is  true 
that  crimes  in  this  state  are  divided  into 
Ugh  misdemeanors  and  misdemeanors,  and 
both  classes  comprise  crimes  which  were 
felonies  at  common  law,  nevertheless  the  legal 
rules,  as  they  existed  at  common  law,  grow- 
ing out  of  the  distinction  between  felonies 
and  misdemeanors,  are  still  in  force  and  ef- 
fect In  this  state,  except  In  so  far  as  modi- 
fled  by  statute.  Reported  cases  <5n  the  civil 
and  criminal  sides,  expository  of  this  view, 
are  numerous  in  this  state,  and  must  be 
familiar  to  tbe  general  practitioner.  It  is 
tiighly  Important  to  observe  that  the  of- 
fense charged  against  the  plaintiff  was  the 
violation  of  a  federal  statute,  of  which  the 
state  courts  have  no  Jurisdiction.  Prior  to 
tbe  enactment  of  section  1674  (3  U.  S.  Ck>mp. 
Stat.  p.  3447),  the  right  to  arrest  for  the  vio- 
lation of  a  federal  statute  by  a  state  ofllcer 
-did  not  exist  The  settled  practice  was  for 
a  complaint  to  be  made  before  a  United 
States  commissioner,  who  issued  a  warrant 
to  the  United  States  marshal.  I  recall  a 
-case  In  my  own  practice,  where  the  offense 
-was  committed  In  the  LMstrict  of  Columbia, 
and  tbe  accused  was  arrested  in  Newark,  by 
virtue  of  a  bendi  warrant  issued  by  the  pre- 
siding Judge  of  the  court  of  common  pleas  of 
Essex  county,  and  upon  habeas  corpus  pro-" 
■ceedings  before  Depue,  J.,  the  accused  was 
refused  a  discharge  and  remanded  to  tbe 
Essex  county  Jail,  and  upon  a  habeas  corpus 
flued  out  of  the  United  States  District  Court, 
It  being  made  to  apx>ear  that  no  complaint 
liad  been  made  before  a  United  States  Com- 
missioner, and  that  the  accused  was  held  on 
a  bench  warrant  and  commitment  issued  out 
of  the  state  court,  Nixon,  J.,  discharged  the 
accused  from  custody. 

[8,4]  By  the  section  above  referred  to, 
•Congress  empowers  certain  state  officials, 
enumerated  in  the  act,  to  issue  process 
ijgalnst  offenders,  "agreeably  to  the  usual 
mode  of  process  against  offenders  in  such 
■state,"  which  language  I  think  clearly  indi- 
cates that  there  must  be  a  complaint  and 
warrant  It  la  to  be  remarked  that  this 
statute  does  not  confer  any  Jurisdictioa  of  the 
offense  denounced  by  it  upon  any  of  the 
jtate  officials  designated,  but  only  constitutes 
them,  so  to  speak,  special  officers  for  certain 
■purposes  only,  and  the  'limitations  placed 
upon  them  must  be  strictly  observed  in  or- 
^er  to  give  validity  to  their  acts.    The  right 


to  bear  and  determine  which  Is  the  insignia 
of  the  Investiture  of  Judicial  authority  is  not 
conferred.  I  am  therefore  dear  that  the 
facts  set  up  In  the  special  defense  do  not 
constitute  a  legal  Justification,  and  therefore 
must  be  stricken  out. 

[(]  Counsel  of  plaintiff  also  moves  to  strike 
out  the  answer  of  the  two  defendants  James 
Stanton  and  James  O'Rourke.  The  conten- 
tion Is  that  their  answer  presents  no  Issue 
to  be  passed  upon  by  a  Jury,  In  that  both  of 
these  defendants  admit  the  arrest  to  have 
been  made  without  complaint  and  warrant 
The  complainant  alleges  that  his  arrest  was 
without  cause.  The  defendants,  In  their  an- 
swer, deny  this,  and  assert  that  it  was  with 
cause.  The  fact  that  tbe  complainant  was 
arrested  without  complaint  and  warrant  does 
not  Justify  the  Inference  that  it  was  not  a 
proper  case  in  which  such  an  arrest  could  be 
made  without  complaint  and  warrant.  I  can- 
not assume,  without  anything  appearing  li) 
the  compladnt  or  answer  to  the  contrary, 
that  the  offense  for  which  the  complainant 
was  arrested  was  not  a  felony,  or  that  the 
offense,  if  a  misdemeanor,  was  not  commit- 
ted In  the  presence  of  the  a&cet.  What  the 
facts  were  at  the  time  the  arrest  was  made 
can  only  be  developed  on  the  trial  of  the 
cause.  Of  course,  if  It  should  appear  that 
the  offense  charged  was  a  misdemeanor,  and 
not  committed  in  the  presence  of  tbe  officer 
making  the  arrest  the  arrest  was  unlawful; 
or  If  it  should  appear  that  the  arrest  was 
made  for  an  offense  committed  by  the  plain- 
tiff against  the  United  States,  the  arrest  was 
unlawful,  if  made  without  complaint  and 
warrant  In  deciding,  however,  on  the  valid- 
ity of  the  answer,  tbe  facts  set  up  In  the 
special  defense  must  be  disregarded. 

The  answer  may  be  c^en  to  the  criticism 
that  it  is  unscientifically  drawn,  but  I  think 
that  It  can  be  fairly  held  to  be  equivalent 
to  tbe  plea  of  general  Issue  under  the  old 
practice,  and  therefore  tbe  motion  to  strike 
out  the  answer  is  denied. 


In  re  BATTIN. 


(8»  N.  J.  Bq.  144) 
(No.  44/681.) 

Jane  14, 


(Court  of  Chancery  of  New  Jersey. 
1918.) 

1.  Tbusts  $s>ie6— Disohabok  or  Tbcstee. 

The  Chancery  Court  has  power  to  discharire 
a  trnstee  and  appoint  a  substitute  in  his  place. 

2.  Trusts  <8=»16(K2)— Appointment  or  Tbus- 

TEB— POWBH  OF  COUKT. 

The  Chancery  Court  has  power  to  appoint  a 
trustee  to  administer  a  trust  where  no  trustee 
is  in  existence;  the  identity  of  trustees  being  A 
matter  of  pure  judicial  discretion. 

8.  Tbusts  <jfc=160(l)— Appointhknt  or  Trus- 
tees—Numbeb  Naked  in  Instbukent. 
The  CAancery  Coort  is  not  obliged  to  appoint 
the  same  number  of  trustees  provided  tor  by  tbe 
trust  instrument  when  it  appoints  a  trustee  to 
administer  the  trust;  the  number  of  trustees  be- 
ing a  matter  of  pure  Jadicial  discretion. 
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4.  Tbtjstb  «=»ie9(l)— Appointmint  or  Sub- 

STITDTE  TBtrSTEB— RKA80NS. 

On  application  of  trustees  for  appointment 
in  place  of  one  deceased,  surriTors  expressing 
desire  to  resign,  CHiancery  Court  will  appoint 
trnst  company,  where  parties  in  interest  assent, 
it  has  proved  difiSeult  to  get  responsible  persons, 
satisfactory  to  all,  to  accept,  expense  of  surety 
bonds  will  be  avoided,  the  oeneficiaries  have  in- 
creased in  number,  et^ 

5.  TBD8T8  «=»ie9(2)— Appointment  ot  Tbus- 

TEE— AVTABD  OT  COHPENBATION. 

Tb^  Chancery  Court,  where  it  appoints  a 
trqstee,  if  necessary  to  secure  a  proper  trustee, 
may  award  fairly  adequate  compensation,  not- 
withstanding the  provisions  of  the  trust  in- 
strument 

In  the  matter  of  the-  application  of  snrrly- 
Ing  tmstees  under  deed  of  trust  made  by 
Josepb  BattlDk  deceased,  for  appointment  of 
trustee  In  place  and  stead  of  deceased  trus- 
tee. Application  by  four-sixths  in  interest  in 
the  trust  fund  for  appointment  of  a  trust 
company  as  sole  substitute  trustee  granted. 

Frank  Bergen,  of  Newark,  for  the  appli- 
cation. O.  McE.  Wliittemore,  of  Elizabeth, 
and  Philip  D.  Elliott,  of  Newark,  for  cer- 
tain beneficiaries. 

LiANB,  v.  a  [1-<]  The  deed  of  trust  pro- 
vides for  three  trustees  and  for  succession 
by  appointment  by  the  court  to  any  trustee 
who  shall  die,  refuse  or  become  unable  to 
discharge  his  duties.  Upon  the  filing  of  the 
petition,  the  two  surviving  trustees  express- 
ed a  desire  to  resign,  thus  leaving,  upon  the 
acceptance  of  their  resignations,  no  one  to 
administer  the  trust,  unless  an  appointm«it 
Is  made  by  the  court.  The  api^ication  is 
now  made  by  four-sixths  in  interest  in  the 
trust  fund  for  the  appointment  of  the  Union 
Coimty  Trust  Company  as  a  single  trustee. 
There  was  no  objection  from  the  other  par- 
ties in  interest,  and  on  the  hearing  their 
counsel  consented.  That  this  court  has  pow- 
er to  discbarge  a  trustee  and  substitute  anoth- 
er, to  appoint  a  trustee  to  administer  a  trust 
where  no  trustee  Is  in  existence,  needs  no 
citation  of  authority,  nor  Is  the  court  oblig- 
ed to  appoint  the  same  number  of  trustees 
as  provided  for  by  the  trust  instrument 
Barker  v.  Barker,  73  N.  H.  353,  62  Atl.  166, 
1  I/.  R.  A.  (N.  S.)  802,  6  Ann.  Oas.  696;  39 
Cyc.  283,  286.  ^e  number  of  tmstees  and 
their  Identity  is  a  matter  of  pure  Judicial 
discretion. 

[4,1]  The  reABoas  which  induce  me  to 
grant  the  prayer  of  the  petition  are  ag  fol- 
lows: The  parties  In  interest  assent.  It 
has  been  difficult  to  get  responsible  disinter- 
ested i>ersons,  satisfactory  to  all  parties  In 
interest,  to  accept  the  trust  as  individual 
trustees.  Individual  trustees  would  be  re- 
quired to  give  large  surety  bonds  at  con- 
siderable expense  to  the  estate.  Aj^int- 
ment  of  a  qualified  trust  company  wiU  in- 
sure succession  for  the  life  of  the  trust 
The  expense  and  trouble  of  probable  fur- 
tlier  applications   for  appointment  of  suc- 


cessor trustees  during  the  next  21  years  will 
be  obviated.  The  compensation  allowed  by 
the  trustee  agreement  is  inadequate  when 
divided  among  three  trustees,  and  is  scarcely 
adequate  for  one.  It  is  doubtful  if  three 
trustees  of  ability  and  responslblUty  could 
be  found  who  would  be  willing  to  accept 
their  meager  share  of  the  total  compensa- 
tion provided,  for  the  increasing  trouble  and 
respimsiblUties  of  administering  the  trusts. 
The  number  of  beneficiaries  concerned  has 
already  Increased  over  those  provided  for 
originally,  and  there  wUl  be  many  more  to 
deal  with  In  the  future.  A  trust  company  is 
now  qualified  by  law  to  accept  appointment 
as  trustee.  At  the  time  the  trust  waa  creat- 
ed trust  companies  in  New  Jersey  were  not 
legally  qualified  to  accept  appointment,  and 
It  is  not  unreasonable  to  assume  that  if  the 
law  of  New  Jersey  had  permitted  the  ap- 
pointment of  a  trust  company  as  trustee,  the 
donor  would  have  made  such  appointment. 
I  do  not  mean  to  Indicate  by  anything  that 
I  have  said  that  I  am  of  the  opinion  that  the 
court  Is  bound  by  the  provisions  In  the  trust 
deed  as  to  the  amount  of  compensation.  I 
think  the  court  may,  where  it  appoints  a 
trustee,  if  necessary  to  secure  a  proper  trus- 
tee, award  compensation  as  may  be  fairly 
adequate  notwithstanding  the  provisions  of 
the  trust  instrument 


0>  N.  J.  Bq.  ni) 
McBRIDB  et  al.  ▼.  OAKLAND  et  aL 
(No.  44A31.) 

(Court  of  Chancery  of  New  Jersey.    June  18, 
1918.) 

1.  Insubancb  9=>14S(1)  —  Retobmation  — 

GbOUNDS— IinCbBAL  CONTBACT. 

That  insured  had  his  life  insurance  policy 
made  payable  to  his  mistress  upon  her  promise 
to  continue  illicit  relations  wiUt  him  does  not 
entitle  the  executors  of  insured's  estate,  upon  In- 
sured's death,  to  have  the  policy  reformed  to 
make  it  payable  to  them. 

2.  RErOBMATION  or  IRBTBUIISNTS  «s>3a-PAB- 
TIGg. 

Where  there  was  no  fund  or  policy  within 
the  jurisdiction  of  the  court,  in  a  suit  to  reform 
life  insurance  policy  so  as  to  change  the  benefi- 
ciary thereof,  the  named  beneficiary  was  a  nec- 
essary party ;  the  action  being  one  in  personam 
and  not  in  rem  or  quasi  in  rem. 
8.  EqtnTT  9=>263— Motion  to  Stbike  Out. 

Tliat  a  necessary  party  defendant  cannot  b« 
brought  within  the  Jnrisdiction  of  the  court  by 
service  of  process  or  agreement  to  appear  can- 
not be  raised  by  motion  to  strike  out  the  bilL 
4.  Action  «=>68— Motion  to  Stat  Suit. 

That  a  necessary  party  defendant  cannot  be 
brought  within  the  jurisdiction  of  the  court  by 
service  of  process  or  agreement  to  appear  may 
be  raised  by  motion  to  stay  the  suit  until  such 
defendant  be  brought  in. 

Suit  by  Hesser  O.  McBrlde  and  another,  as 
execotors  of  the  estate  of  Edward  M.  Rich- 
man,  deceased,  against  Mabel  Brooks  Oar- 
land  and  another.  On  order  to  show  cause; 
on  motion  to  strike  out  bllL    Motion  to  strike 
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ont  granted,  order  to  show  cause  dismissed, 
and  the  restraint  dissolved. 

George  Edward  Qulgley,  of  Colon  Hill,  for 
complainants.  Wolber  &  Blake,  of  Newark, 
for  defendant  Garland.  Alfred  Hnrrell,  of 
New  Tork  CUy,  and  James  Onest,  of  New- 
ark, for  Prudential  Ins.  Oo.  of  America. 

IiANB,  y.  C.  The  bill,  considered  as  fa- 
vorably to  complainants  as  iwBslble,  may  be 
said  to  allege  that  tlie  Prudential  Insui^ 
anoe  Company  of  America,  at  the  request  of 
Edward  M.  Rlchman,  deceased,  and  In  con- 
sideration of  premium  paid  by  him,  Issued 
Its  policy  of  Insurance  upon  his  life,  pay- 
able to  Mabel  Brooks  Garland,  his  mistress; 
that  Rlchman  obtained  the  i)olicy  and  bad 
it  made  payable  to  Garland  upon  Garland's 
promise  that  she  would  continue  llUdt  re- 
lations with  him;  that  such  illicit  relations 
continued;  that  the  contract  between  Gar- 
land and  Rlchman  was  Immoral  and  illegal; 
that  the  policy  provided  that  in  case  of  the 
death  of  Garland  prior  to  Rlchman,  the  pro- 
ceeds should  be  paid  to  the  executors,  ad- 
ministrators, or  assigns  of  Rlchman.  No 
other  iprovision  of  the  policy  is  set  out  The 
bill  alleges  that  the  proceeds  should  be  paid 
not  to  Garland,  but  to  the  contingent  bene- 
fldarles.  The  bill  also  prays  that  the  poUcy 
be  reformed  by  striking  out  the  provisions 
making  It  payable  to  Garland  and  Inserting 
a  provision  making  it  payable  to  the  execu- 
tors, administrators,  or  assigns  of  Rlchman. 

[1]  I  have  not  been  favored  with  a  brief 
of  complainants.  The  defendant  Prudential 
Company,  moving  to  strike  oat,  has  furnish- 
ed me  with  exhaustive  brief*.  It  seems  to 
me  that  it  would  be  superfluous  to  consider 
the  numerous  cases  dted.  Dpon  what  theory 
complainants  insist  that  thef  proceeds  should 
be  paid  to  them  as  contingent  beneficiaries 
Is  not  disclosed.  It  Is  only  in  case  Garland 
predeceases  Rlchman  that  his  executors,  ad 
mlniatoatoxs,  or  assigns  are  given  any  rights 
under  the  policy.  The  fact  that  Garland 
was  the'  mistress  of  Rlchman,  and  that  the 
I>ollcy  was  made  payable  to  her  for  this  rea- 
son, does  not  equal  her  death.  The  attempt 
of  complainants  In  reality  is,  not  to  rttform 
the  policy,  but  to  make  a  contract  not 
thought  of  by  dther  of  the  parties  to  it 
Tt  seems  to  be  the  idea  of  complainants  that 
because  Garland  induced  Rlchman  to  have 
the  policy  written  in  her  favor  by  an  Im- 
moral promise,  this  court  may  compel  the 
Prudential  Company,  not  a  party  to  the  imr 
moral  transaction,  to  make  a  contract  which 
It  never  dreamed  of  making.  Whether  the 
Prudential  Company  can  resist  the  claim 
made  by  Garland  is,  so  fiir  as  the  allega- 
tions of  the  bill  disclose,  no  concern  what- 
ever of  complainants.  nielr  uttermost 
rights  would  be  to  recover,  for  the  estate, 
the  premiums  paid  by  Rlchman  if,  in  fact, 
the  Prudential  Company  does  not  pay  the 
amount  due  on.  the  policy.    No  case  has  been 


brought  to  my  attention  that  would  warrant 
the  court  in  taking  any  such  action  as  com- 
plainants ask. 

[2]  As  there  may  be  an  appllcatl(»  to 
amend  the  bill,  there  is  another  insurmount- 
able difficulty  to  the  granting  of  any  relief 
that  should  be  mentioned.  Defendant  Gar- 
land Is  a  necessary  party.  She  is  a  nonresi" 
dent,  and  has  appeared  q)eclally,  objecting 
to  the  jurisdiction  of  the  court  Her  objec- 
tion is  well  founded.  Hie  action  Is  one  In 
personam,  and  not  In  rem  or  quaid  In  rem. 
Cross  V.  Armstrong,  44  Ohio  St  613,  10  N. 
E.  160;  Gary  v.  Northwestern  Masonic  Aid 
Association  (Iowa,  1891),  60  N.  W.  27;  COe 
V.  Garvey,  130  111.  App.  221. 

There  is  no  fund  within  the  Jurisdiction 
of  this  court  The  policy  is  not  within  the 
Jurisdiction  of  this  court,  so  that  even  if 
Ely  V.  Hartford  Life  Insurance  Co.,  128  Ky. 
790,  110  S.  W.  265,  may  be  considered  as  ex- 
pressing good  law,  complainants  are  not 
aided.  The  Prudential  Company  could  not 
Interplead  unless  it  could .  acquire  Jurisdic- 
tion over  defendant  Garland  by  personal 
service  or  appearance.  Hills  v.  lEtmt.  life 
Insurance  Co.,  30  N.  J.  Law  J.  132  (Speer, 
Circuit  Court  Judge,  1016) ;  Hlnton  v.  Penn 
Mutual  Ute  Ins.  Co.,  126  N.  0.  18,  85  S.  E. 
182,  78  Am.  St  Rep.  686;  Ctary  t.  North- 
western Masonic  Aid  Association  (Iowa)  60 
N.  W.  27.  Any  decree  which  might  be  ren- 
dered in  this  court  would  not  bind  defend' 
ant  Garland,  and  she  might  sue  the  company 
in  California  or  any  other  statei  That  a 
double  recovery  la  not  a  remote  possibility 
is  iUustn&ted  by  a  conslderatloa  of  some  of 
the  foregoing  cases  In  whidi  It  has  actual- 
ly occurred.  It  seems  to  me  that  d^endant 
Garland  is  a  necessary  party,  and  that  this 
solt  cannot  proceed  without  her  presence. 
Reed  T.  Baker,  42  Midi.  272,  8  N.  W.  069; 
Hyams  v.  Old  Dominion  Ca  (D.  O.)  204  Fed. 
681.  This  being  so,  it  would  be  useless  to 
permit  the  bill  to  be  amended  unless  d^end- 
ant  Garland  agrees  to  appear.  Hyams  v. 
Old  Dominion  Co.,  tnpra. 

[I,«]  The  fact  that  defteidant  Garland 
cannot  be  brought  within  the  Jurlsdlctlm 
of  the  court  cannot,  of  course,  be  raised  by 
motion  to  strike  out.  It  may  be  raised  by. 
motion  to  stay  the  suit  until  the  defoidant 
be  brooch  ia  Whether  it  should  not  be 
raised  by  answer  in  lien  of  plea  und«  the 
slxty-eU^itb  rale  (100  AtL  xU),  with  permis- 
sion to  defendant  to  answer  ovw  If  the  plea 
be  found  Insuffldoit  or  untrue  and  what.  If 
such  a  plea  be  filed  and  found  true  and  suf- 
ficient, the  decree  should  be  are  questions 
not  now  before  me.  In  any  event.  It  appear- 
ing on  the  retnm  of  the  order  to  show  cause 
that  defendant  Garland  has  not  been  served 
with  process  within  the  state  and  will  not 
appear,  the  order  to  show  cause  would  have 
to  be  dismissed  and  the  restraint  dissolved 
even  if  the  bill  were  sonldent 

The  motion  to  strike  out  wUl  be  granted. 
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tbe  order  to  show  cause  dismissed,  and  tbe 
restraint  dlssolyed.  Settle  ord«r  on  two 
days'  notice. 


(88  N,  J.  Bq.  IN) 

SBAGOAST  BEAL  ESTATE)  CO.  ▼.  AHEB- 

IQAN  TIMBER  CO.  et  aL 

(No.  4V23a) 

(Court  of  CStancerr,  of  New  Jerseiy.    Jnly  24, 
1&18.) 

1.  MOBTOAOBS     «=»460  —  POBKCIiOSlIMt  —  AO- 

countino  rob  coixatebai.  —  bnebkit  ot 

Pboof. 
Complaiiiaiit  in  moartgace  foretdbsnre  has  the 
burden  of.  ehowiju  how  It  ccedited  or  disoosed 
of  the  proceeda  oi  the  sale  of  any  collateniL 

2.  MOBXOAOES  <3=9492  —  FoBKCLOSxmB  —  Ao- 
COUISTTIRO  FbB   COIXATERAI.. 

Defendant,  owA'er  of  lota  rabject  to  tiiie  B. 
mortcage,  bavins  conreyed  eight  of  them  aa  col- 
lateral security  to  complainant  mortgagee,  who 
then  bought  the  B.  mortgage,  Is  entitled  to  cred- 
it for  the  entire  proceed^  of  complainant's  sale 
of  the  eight  lota  withont  deducting  the  amoont 
doe  on  tbe  B.  mortgage,  unless  complainant  sur- 
renders sncb  mortgage. 
8.  UauST  «=»2(2)— IjAW  Ootebnino. 

The  law  of  the  state  where  notes  are  made 
and  payable  govema  as  to  usury. 
4.  TJStntT  «B9'127— DlCRNSfc  bt  Sdsett. 

A  snrety  may  plead  defease  of  nsnry. 

6.  ESTOFPBI.  «S368(^  —  FlXtJ>IRO  m  Othxb 

Suit. 

Defendant  Is  not  estopped  to  plead  usury  in 
notes  because  in  a  prior  proceeding  against  it 
still  nntried,  to  collect  them,  it  was  not  plead- 
ed; pleadings  therein^  being  still  amendable  on 
proper  application. 
«.  UsuBT  <B=>S3— Defismss  BT  Cobpobatioit. 

Act  April  3,  1902  (P.  L.  p.  469),  forbidding 
a  corporation  setting  qp  defense  of  usary  against 
an  obligation  executed  by  it,  does  not  relate  to 
its  ordinary  deb^ 

7.  MoBTOAeKS  «=3203— MoBTOAOEK  IN  Pos- 
session —  RXFAIBS  AND  PBBMANKirr  JM- 
PBOVBIRNTS— RsiXBITBSBlaiNT. 

While  a  mortgagee  in  iwssession  may  make 
necessary  repairs  for  protcKrtion  or  preservation 
of  t^e  property,  and  be  reimbursed  therefor,  he 
may  not;  as  complainant,  have  allowance  for 
permanent  improvements  made  by  him  without 
any  mistaken  bdief,  of  abeolnte  ownership  and 
withont  consent  of  owner. 

8.  MOBTQAOES  «S>203— MOBTOAQSE  IN  POS- 
SESSION—IMPBOTEUENTS  AND  RePAIBS— JEtX- 
mBUSSEMENTi 

Mortgagee  in. possession  making  ezpenditarea 
without  notice,  to  or  knowledge  ol  owners,  not 
merely  for  repairs,  but  as  part  of  scheme  to  im- 
prove and  develop,  when  mortgage  was  due  and 
security  ample,  which  work,  beotnse  badly  de- 
signed or  improperly  ezednted,  was  destroyed 
by  dements,  is  not  entitled  to  reimbursement 
for  any  part  of  expenditures. 

9.  MOBTOAOES  9=»2O0  —  MOKTOAGEX  IN  POS- 
-    SESSION— RKPAIBS—RlinrBUBSElCBNT. 

Mortgagee  in  possession,  honestly  making 
reipairs  under  expert  advice  in  the  belief  that 
they  were  necessary  for  protection  of  tbe  prop- 
erty, is  entitled  to  reimbursement,  though  per- 
haps the  neeessety  repairs  nnder  some  other 
method  might  have  been  made  for  a  smaller  ex- 
penditure. 

Suit  by  tbe  Seacoast  Beal  Bstate  C<»npany 
against  the  American  Tlinber  Company  and 
others.    Decree  fdr  complainant. 

Dnrand,  Ivlns  &  Carton,  of  AsbUry  Park, 
and  John  D.  M<:MulUn,  of  Philadelphia,  Pa., 


for  complainant  Martin  V.  Bergen,  of  Cam- 
den, and  De  Witt  Robinson,  of  Philadelphia, 
Pa.,  for  defendants. 

FOSTER,  V.  C.  Complainant's  blU  Is  filed 
to  foreclose,  as  a  mortgage,  a  conveyance 
made  by  the  defendant  American  Timber 
Company  to  Lydla  S.  Hinchman,  under  date 
of  May  31.  1912.  On  June  22,  1914,  Lydla 
S.  Hinchman  and  Charles  S.  Hinchman,  her 
husband,  assigned  this  conveyance,  or  mort- 
gage, and  the  indebtedness  secured  thereby, 
to  complainant  These  deeds  were  given  to 
secure  the  payment  .of  the  Indebtedness  ow- 
ing by  one  Henry  H.  Yard  to  both  Mr.  and 

JCrs.  THi^fhrnnn. 

The  premises  in  question  consist  of  two 
tracts  of  land  at  Manasquan  Beach  In  Mon- 
month  oonnty,  with  an  ocean  frontage  of 
about  8,000  feet  and  the  lands  extend  south- 
erly along  the  beach  from  a  point  about  500 
feet  north  of  the  Brlelle  Road  to  tbe  Manas- 
quan river.  At  the  time  the  deed  from  the 
American  Timber  Company  to  Mrs.  Hinch- 
man wais  made  and  d^vered,  Henry  H.  Tard 
and  wife  gave  to  Mrs.  Hinchman  a  qnit- 
dalm-decd  dated  Jane  1,  1912,  for  th^  in- 
tetest  in  the  i»remises.  Tbe  defendants  are 
tlte  American  Timber  Company,  of  which 
Henry  H.  Yard,  now  deceased,  was  president 
and  bis  widow  and  minor  son.  The  com- 
plainant of  which  Mr.  Hlndunan,  now  de- 
ceased, was  president  Is  practically  another 
name  for  Charles  S.  Hinchman  and  the  mem- 
bers of  bis  family,  and  the  defendant  cor- 
poration Is  only  another  name  for  Mr.  Yard 
and  members  of  his  family. 

The  Indebtedness  which  these  deeds  were 
tntmded  to  secure  conqtolnant  dalms  now 
amounts  to  $87.83.8.90,  and  arises  out  of  the 
following  transactions:  In  1901  Mr.  Yard 
borrowed  from  JoseiA  M.  Oaszam  and  A.  O. 
Oranger  certain  sums  of  money,  and  gave 
to  each  of  them  his  notes  for  $3,000.  On 
October  1,  1904,  the  indebtedness  being  un- 
paid, Yard  gave  to  Oazsam  and  Granger  bis 
notes  for  $3,600,  each  payable  in  one  year 
with  Interest  After  maturity  these  Inro 
notes  were  purchased  by  Mrs.  Hinchman,  and 
later  were  assigned  by  her  to  complainant 
The  security  which  Oassam  and  Oranger 
held  for  their  notes  was  the  first  tract  of 
land  In  question,  which  the  American  Timber 
Company  had  conveyed  to  Oassam  and  Oran- 
ger, and  which  th^  In  turn  conveyed  to  Mrs. 
Hinchman  when  they  sold  her  the  notes,  and 
Which,  she  transferred  with  other  security, 
to  complainant  when  she  assigned  the  notes. 

The  Indebtedness  of  Mr.  Yard  to  Mir. 
Hinchman  Is  entirely  distinct  from  the  In- 
debtedness due  on  the  notes  bought  by  his 
wife,  and  is  based  upon  a  note  dated  October 
31,  1904,  payable  to  Hlnchman's  order  for 
$22,462.12.  This  note  was  given  as  a  result 
of  a  settlement  between  Yard  and  Hinchman 
at  this  date,  and  attached  to  this  note  Is  a 
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statement,  dated  October  19,  1904,  sbowlns 
the  collateral  held  by  Hlnchman  for  its  pay- 
ment Since  the  delivery  of  the  deeds  in 
1912  Mr.  and  Mrs.  Hlnchman  and  complain- 
ant hare  been  in  actual  possession  of  the 
premises,  and  have  rented  portions  thereof, 
and  Mr.  Hlnchman  has  had  the  entire  con- 
trol and  management  of  the  property,  and 
has  collected  a  gross  annual  income  there- 
from of  aboat  $5,000,  and  complainant  now 
▼alues  the  propCTty  as  being  worth  about 
$75,000.  The  parties  recognize  that  the 
Hinchmans  and  the  complainant  have  since 
1912  been  occupying  the  position  of  mort- 
gagees in  possession,  but  defendants  dispute 
the  amount  claimed  to  be  due  complainant, 
on  the  following  grounds : 

(1)  That  complainant  has  not  given  proper 
credit  for  the  amount  realized  from  the  aale  of 
some  of  the  collateral  shown  on  the  above-men- 
tioned statement ;  (2)  tiiat  the  amount  claimed 
to  be  due  on  the  notes  to  Gazzam  and  Granger 
is  usurious;  (3)  that  the  amount  charged  for  re- 
pairs to  thi  mortgaged  premises  to  improper  and 
illegal. 

Considering  these  obJectloDs  In  the  order 
stated,  it  appears  that  the  first  objection  is 
based  upon  the  following  circumstances :  In 
the  statement  of  collateral  prepared  by  Mr. 
Yard  and  Mr.  Hlnchman  under  date  of  Oc- 
tober 19,  1904,  ai^iears,  among  other  proiier- 
ty,  the  following: 
Bilmar  lots,   2962-W $8.000  00 

In  the  account  attached  to  the  replication, 
complainant  makes  this  statement: 
1V31/08  Proceeds  2962A  Belmar. .  $2,297  61 
Less  Brown  Mtg.  &  Int.  for  9/15/04     1,402  80 


$  895  21 

The  Brown  mortgage  referred  to  was  a 
mortgage  given  by  Harry  Tatu  and  wife  to 
Peter  and  Anthony  Brown  oa  October  15, 
1900,  covering  about  taa  acres  of  land  at 
Belmar,  and  not  part  of  the  lands  Involved 
in  this  action.  Snbseqqently  Tatu  and  wife 
conveyed  this  property  to  the  American  Tim- 
ber Company  subject  to  this  mortgage,  and 
on  January  27,  1902,  the  American  Timber 
Company,  as  part  of  the  collateral  for  Yard's 
indebtedness,  conveyed  to  Charles  S.  Hlnch- 
man out  of  this  tract  eight  lots,  I4os.  2952- 
2959,  both  inclusive,  subject  to  the  Brown 
mortgage. 

On  Septeml)er  14, 1904,  the  Browns  assign- 
ed this  mortgage  to  G.  Buss^  Hlnchman, 
the  son  of  Charles  S.  Hlnchman,  for  the 
consideration  of  $1,115.  On  September  9. 
1904,  Charles  S.  Hlnchman  sold  lots  Noa. 
2958  and  2859  for  $1,200,  and  on  December 
5,  1908,  he  sold  the  remaining  lots,  Nos. 
296^2957,  for  $2,500.  Rdeases  of  the  Brown 
mortgage  were  given  by  C.  Russell  Hlnchman 
for  all  these  lots  for  the  nominal  considera- 
tion of  $1  in  each  case.  The  total  amount  re- 
ceived from  the  sale  of  the  eight  lots  by  Mr. 
Hlnchman  was  $3,700,  from  which  he  paid 
taxes,  commission,  and  a  recording  fee 
amounting  to  $232.49,  leaving  a  net  balance 
In  Hlndunan's  hands  of  $3,407.61,  and  of 


f  this  sum  complalqant  gives  defendants    a 
credit  of  only  $895.21. 

[1]  Complainant  seeks  to  Justify  its  posi- 
tion by  claiming  that  lots  Nos.  2958  and  2959 
had  evidently  been  included  In  the  statement 
of  collateral  through  mistake;  that  the  sale 
had  been  made  and  credit  tlierefor  given  to 
Mr.  Yard's  account  six  months  before  the 
settlement  was  reached  between  Yard  and 
Hlnchman.  Complainant  contends  there  is  no 
proof  to  show  that  the  proceeds  of  this  sale 
were  not  properly  credited  as  it  claims,  but 
the  answer  is  that  there  is  no  proof  to  show 
that  it  was,  and  the  burden  is  upon  complain- 
ant  to  show  how  it  credited  or  disposed  of. 
the  proceeds  of  the  sale  of  any  of  the  col- 
lateral held  by  Mr.  Hlnchman  or  itself  as 
security  for  Yard's  debt.  The  deed  for  these 
two  lots  was  executed  and  acknowledged  by 
Mr.  Hlnchman  on  September  19,  1904,  Just 
one  month  before  the  date  of  the  collateral 
statement ;  and  I  am  unable  to  find  anything 
in  the  record  to  support  the  claim  that  the 
proceeds  of  the  sale  had  been  previously 
credited  on  Yard's  Indebtedness,  or  that  the 
collateral  statement  ernmeously  included 
these  two  lots;  and  my  conclusion  is  that 
defendants  should  be  credited  with  $1,170, 
the  net  amount  realized  by  Mr.  Hlnchman 
from  the  sale  of  these  lots,  with  interest. 

[2]  Complainant  farther  insists  it  is  end- 
tied  to  charge  against  .the  proceeds  of  tlie 
s(de  of  the  remaining  six  lots,  Nos.  2962- 
2957,  the  amount  due  on  the  Brown  mm't- 
gage.  It  appears  that  O.  Russell  Hlnchman 
actually  bought  and  held  the  Brown  mort- 
gage for  his  father.  It  further  appears 
that  for  reasons  satisfactory  to  Mr.  Hindi- 
man,  the  son  released  the  lien  of  this  m<Hrt- 
gage  from  the  collateral  lots,  as  they  were 
sold  for  a  merely  nominal  consideration  of 
$1.  Complainant  claims  Mr.  Hlnchman  was 
obliged  to  purchase  the  Brown  mwtgage  to 
protect. his  collateral  and  prevent  its  fore- 
closure^,  and  it  is  clear  that  he  did  not  buy 
it  for  the  Yard  account,  but  apparently  held 
it  as  an  investment,  and  did  not  charge  it 
against  nor  cwmect  It  with  the  Yard  ac- 
count imtii  1912,  eight  years  after  he  bouglit 
it  and  four  years  after  the  last  of  the  eight 
lots  were  sold.  At  the  time  of  the  sale  of  the 
lots,  Hlnchman  credited  the  entire  proceeds 
thereof  in  his  books,  and  did  not  charge  the 
prlncLi)el  and  interest  of  the  mortgage  to 
defendants  until  December,  1912.  It  would 
seem  that  Mr.  Hlnchman  In  releasing  the 
lots  for  a  nominal  consideration  thought  he 
had  ample  security  in  the  balance  of  the  Tatu 
property,  for  the  amount  due  on  the  Brown 
mortgage;  and  in  this  he  was  probably  cor- 
rect Whether  he  was  or  not  defendants  are 
entitled  to  have  either  the  entire  net  pro- 
ceeds of  the  sale  of  these  eight  lots  credited 
on  the  amount  now  claimed  .to  be  due,  or  tbey 
are  entitled  to  hare  the  Brown  mortgage 
surrendered  to  them  for  cancelation.  If 
complainant  desires  to  hold  the  Brown  mort- 
gage a»  an  Investment,  which  It  Is  entitled  to 
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do,  because  the  transaction  Is  entirely  In- 
d^iendent  of  tbe  matters  Involved  in  this 
controversy,  then  defendants  are  entiWed  to 
be  credited,  on  the  amount  now  claimed  to  be 
due,  wKfa  the  net  proceeds  of  tbe  sale  of  the 
Belmar  lots  amounting  to  ^,467.51,  Instead 
of  the  credit  of  $895^1. 

[3]  The  defendants'  next  objection,  that  the 
Gazzam  and  Granger  notes  are  usurious.  Is 
based  on  the  claim  that  between  October  9, 
1901,  and  December  11,  1901,  Mr.  Yard  had 
borrowed  sums  of  money  from  both  Gazzam 
and  Granger,  that  the  amounts  he  actually 
borrowed  from  each  of  them  was  $2,400,  and 
that  as  evidence  of  his  Indebtedness  he  gave 
each  of  them  four  notes  for  sums  aggregating 
$3,000.  Apparently  Yard  did  not  pay  either, 
the  principal  or  Interest  of  the  notes  when 
due,  and  on  October  1,  1904,  he  gave  Gazzam 
and  Granger  the  notes  In  question  for  $3,500 
eadi,  payable  In  one  year;  the  balance  of 
the  Interest  due  on  the  old  notes  of  $21.26 
was  paid  by  Yard  to  Gazzam  and  Granger. 

It  appears  from  the  testimony  of  Wm.  S. 
Wallace,  a  member  of  the  Philadelphia  Bar, 
and  who  for  years  acted  as  the  attorney  of 
Mr.  Gazzam,  that  he  Is  personally  ftimlliar 
with  these  transactions,  and  he  states  that 
Gazzam  and  Granger  agreed  to  loan  Yard 
$4,800,  that  each  of  them  loaned  him  $2,400, 
and  that  Yard  gave  each  of  them  his  notes 
for  $3,000,  the  difference  between  the  amounts 
of  the  loans  and  the  amount  of  the  notes 
representing  the  bonus  Yard  had  agreed  to 
pay  them  for  the  accommodation ;  that  in 
1904,  when  Yard  was  pressed  for  payment, 
he  agreed  to  give  Gazzam  and  Granger  each 
his  note  for  $3,521.26,  representing  the  prin- 
cipal of,  and  the  interest  due  on,  the  old 
notes.  Later  he  gave  his  note  dated  October 
1,  1901,  to  each  of  them  for  $3,600,  and  paid 
$21.26  to  each  of  them  In  cash.  Wallace  Is 
corroborated  by  a  copy  of  Us  letter  to  Gaz- 
zam's  nephew,  in  which  he  explains  the  trans- 
actions between  Yard  and  Gazzam  and  Grang- 
er in  connection  with  negotiations,  then  pend- 
ing, for  the  sale  of  these  notes  to  Mrs.  Hlnch- 
man.  He  Is  further  corroborated  by  tlie  en- 
tries on  the  stubs  in  Mr.  Gazzam's  check 
bo(A,  and  the  proot  is  convincing  that  the 
amount  actually  owing  by  Yard  to  both 
Gazzam  and  Granger,  including  interest,  on 
October  1,  1004,  the  date  of  the  notes  In 
suit,  and  which  were  purchased  In  the  name 
of  Mrs.  Hlnchman  after  maturity,  was  $6,- 
S&2J28,  and  not  $7,000,  as  complainant  claims. 

Tbe  pleadings  and  proofs  ^ow  that  notes 
-were  made  and  were  payable  in  Pennsyl- 
vania. Under  the  Pennsylvania  Act  on  Usury 
and  Negotiable  Instruments  (P.  Xj.  1901,  p. 
-202,  |{  52,  68),  only  the  amount  actually 
loaned  on  them,  with  legal  interest,  can  be 
recovered,  and  the  law  of  Pennsylvania  gov- 
•ems  such  a  situation.  Trust  Co.  v.  Electric 
Co.,  57  N.  J.  Eq.  42,  41  Atl.  488. 

[4-6]  Complainant  contends,  however,  that 
if  the  notes  are  usurious,  this  defense  has 
Deen  waived,  and  that  defendants  are  estop- 


ped from  setting  up  such  defense  in  this 
action.  This  contention  is  baaed  on  tbe  fact 
that  In  other  proceedings  Instituted  by  Mrs. 
Hlnchman  in  1911  (and  not  yet  tried),  to  col- 
lect the  amount  due  on  these  notes.  Yard 
and  the  American  Timber  Company  appear- 
ed and  filed  pleadings  therein,  but  they  did 
not.  In  any  of  these  actions,  set  up  the  de- 
fense of  usury  against  the  amount  claimed 
to  be  due;  and  In  consequence,  by  their  fail- 
ure so  to  do,  it  is  claimed  that  the  defend- 
ants herein  are  estopped  from  doing  so.  And 
it  la  further  claimed  that  it  Is  doubtful  if 
the  American  Timber  Company,  as  a  surety, 
can,  under  P.  L.  1902,  p.  459  (C.  S.  5706), 
which  forbids  a  corporation  to  set  up  usury 
as  a  defense  to  an  obligation,  set  up  the  de- 
fense of  usury  now.  All  the  defendants 
have  pleaded  usury  in  this  case — the  Ameri- 
can Timber  Company  pleading  it  especially 
as  surety,  which  it  may  do  (39  Oyc.  1074)-— 
and,  if  necessary,  the  pleadings  filed  in  the 
other  actions  could,  on  proper  application,  be 
amended  to  permit  the  defendants  therein 
to  set  up  sudi  defense.  Hill  v.  CoUe,  26  N.  J. 
Bq.  469 ;  Coming  v.  Ludlum,  28  N.  J.  Bq.  398. 
The  right  of  the  timber  company  to  raise  tbe 
defense  is  not  affected  by  the  act  of  1902, 
as  this  statute  has  been  held  to  be  limited 
in  its  application,  not  to  the  ordinary  debts 
of  a  Corporation,  but  to  obligations  of  a  cor- 
poration which  have  been  bought  In  the  open 
market  and  have  gone  before  the  public  for 
Investment  Lembeck  v.  Storage  Co.,  70  N. 
J.  Eq.  767,  p.  761,  64  AtL  126;  Mazarln  v. 
Building  Co.,  80  N.  J.  I/aw,  35,  76  AU.  322. 
As  the  proofs  show  that  neither  Mrs.  Hlnch- 
man nor  complainant  paid  the  face  value  of 
tbe  notes  and  as  they  also  show  that  the 
transactions  with  respect  to  them,  between 
Yard  and  Gazzam  and  Granger,  were  usuri- 
ous, all  that  conqilainant  can  be  iwrmltted  to 
recover  thereon  Is  the  amount  actually  loan- 
ed (HI  the  notes,  with  lawful  Interest 

The  last  objection  to  complainant's  claim 
questions  the  necessity  for  and  the  legality 
of  the  charges  made  by  complainant  for  re- 
pairs to  the  mortgaged  premises.  Defend- 
ants claim  the  repairs  were  unnecessary ;  were 
extravagantly  made,  and  were  actually  im- 
provements, and  not  repairs;  and  that  they 
were  made  for  the  present  and  future  per- 
manent improvement  and  development  of  the 
property,  with  the  Intent  on  the  part  of  Mr. 
Hlnchman  to  improve  defendants  out  of  their 
property  by  making  the  amount  they  would 
be  required  to  pay,  in  order  to  redeem,  so 
large  that  defendants  would  be  unable  to 
pay  It  About  one-half  of  complainant's  total 
daLm,  or  $18,986.16,  represents  the  cost  of 
the  repairs  which  complainant  claims  it  was 
necessary  to  have  made,  In  order  to  protect 
and  preserve  the  mortgaged  premises,  and 
that  these  repairs  were  absolutely  neces- 
sary because  of  the  following  circumstances : 
About  1882  the  federal  government  complet- 
ed the  construction  of  a  stone  crib  at  the 
southeasterly  end  of  the  mortgaged  premises; 
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this  crib  extended  from  the  line  of  the  beach 
Into  the  ocean  for  a  distance  of  about  100 
feet  and  extended  Inland  for  about  200  feet 
In.  connection  therewith  the  government  also 
constructed  a  dike  extending  inland  from 
the  westerly  end  of  the  crib  for  a  distance  of 
about  1,800  feet  to  Stump  Point,  the  highest 
and  nearest  point  of  firm  land  on  what  la 
called  the  Island  of  Sedges.  The  govern- 
ment's imrpose  In  building  the  crib  and  dike 
was  to  establish  a  permanent  channel  for 
the  Manasquan  river.  Prior  to  the  construc- 
tion of  the  crib  and  dike  the  river  had  no 
fixed  outlet  to  the  ocean.  The  action  of  the 
elements  caused  the  outlet  to  shift  from  time 
to  time  towards  the  north ;  the  sand  would 
be  washed  and  blown  away;  at  times  the 
erosion  on  the  beach  would  be  very  pronounc- 
ed. Sometimes  the  greater  part  of  the  beach 
was  washed  away  by  the  shifting  of  the 
Inlet  as  much  as  half  a  mile  north  of  Its 
present  location.  Before  the  government  Im- 
provement was  made  there  was  no  building 
of  any  kind  on  the  beach.  As  a  result  of 
the  construction  of  the  crib  and  dlke^  the 
inlet  was  retained  In  its  present  location; 
the  beach  became  wider  and  10  or  more  feet 
higher;  the  creeks  or  bodies  of  water  back 
of  the  beach  became  smaller  and  the  marsh 
land  firmer;  all  erosion  ceased ;  a  street  was 
built  nearly  the  entire  length  of  the  beach; 
water  mains  were  laid  therein  by  the  monlc- 
ipallty ;  about  200  bungalows  have  now  been 
built  on  the  beach,  producing  an  annual  ren- 
tal of  about  $8,000.  And  complainant  claims 
that  under  Mr.  Hlnchman's  lUanagem^t  the 
rental  value  of  the  lands  has  Increased  from 
$10  per  lot  in  1911  to  $50  a  lot  now,  and  that 
the  value  of  the  property  luus  increased  from 
$25,000  in  1912  to  $75,000  now. 

Under  the  deed  from  defendant  timber 
company  to  Mrs.  Hlnchman  she  entered  into 
possession  of  the  property  in  1912,  and  from 
that  time  to  the  present  the  property  has 
been  under  the  sole  charge  of  Mr.  Hlnchman 
and  complainant.  For  some  time  prior  to 
1912  the  dike,  which  was  then  about  30  years 
old,  had  been  getting  out  of  repair;  about 
bait  of  the  plank  sheathing  had  broken  or 
rotted  away,  and  some  of  the  piling  were 
gone  and  some  of  the  stringers  were  rotten. 
Some  of  the  stone  riprap  that  lay  in  front 
'  of  the  filling  had  been  allowed  to  drop  down 
by  the  water  scouring  the  sand  from  under 
it  The  government  had  not,  and  apparently 
would  not,  make  any  repairs.  The  crib  at 
the  mouth  of  the  Inlet  adjoining  the  beach 
was,  and  is,  in  fairly  good  condition.  As  a 
result  of  the  changed  condition  of  the  dike 
the  waters  of  the  river  got  b^ind  it  and 
formed  large  sized  pools  or  lagoons  at  times 
— some  of  thiem  more  than  76  feet  in  width — 
and  washed  or  scoured  some  sand  away  from 
part  of  the  beach  adjoining  the  crib.  Mr. 
Hlnchman  did  nothing  to  remedy  this  condi- 
tion until  the  summer  of  1914,  and  then  he 
called  on  one  Howland,  a  practical  bulkhead 
builder,  and  after  they  had  Inspected  the  sit- 


uation and  talked  the  matter  over,  and  with- 
out consulting  defendants,  he  gave  Howland 
an  order  to  repair  the  dike  at  a  cost  of  about 
$11,970,  without  any  plans,  specifications,  or 
written  contract  Mr.  Hlnchman  told  How- 
land's  son,  who  actually  did  the  work  that 
the  purpose  In  repairing  the  dike  was  to  fill 
in  behind  the  dike  with  sand  level  with  the 
plank  on  the  dike.  In  1913  Hlnchman  told 
the  witness  Haberle  that  he  Intended  to  fill 
in  on  the  northwest  side  of  the  dike  and  pat 
a  boulevard  there  parallel  with  the  dike,  and 
while  Howland  was  at  work  on  the  dike  Mr. 
Hlnchman  told  the  vritness  Mount  that  he 
was  going  to  improve  the  river  front  and  put 
a  boulevard  in  there  and  lay  out  some  lots, 
and  gave  Mount  an  option  to  purchase  one 
'of  the  lots.  Within  a  few  months  after  How- 
land had  finished  his  work,  th'e  severe  storms 
of  the  winter  practically  demolished  aU  of  It 
and  left  the  dike  in  almost  the  same  condi- 
tion it  was  In  during  the  early  part  of  1914. 

In  1915  HlnchmAU  had  the  dike  repaired 
again,  and  employed  Mr.  Rogers,  an  engineer, 
to  advise  about  the  work.  Sogers  examined 
the  dike  in  the  fall  of  1915,  and  found  that 
In  the  central  portion  of  It  for  a  distance  of 
probably  150  feet  In  length,  the  filling  and 
sheathing  had  been  taken  out  by  the  action 
of  the  tides,  and  a  contract  was  given  on  his 
specifications  to  the  Logan  Construction  Com- 
pany for  $6,682,  to  rebuild,  repair,  and  rein- 
force about  1,000  feet  of  the  dike;  and  an 
additional  contract  was  also  made  for  $490 
for  repairs  to  the  crib.  In  connection  with 
th^  talk  about  repairing  the  dike  Hlnch- 
man gave  Bogers  the  idea  that  he  contem- 
plated filling  In  the  swamp  or  meadow  land 
out  to  the  dike,  and  Bogers,  at  Hlnchman's 
request  prepared  maps  in  January,  1915, 
showing  the  meadow  lands  north  of  the  dike 
and  west  of  the  beach  strip  laid  out  in  streets 
and  lots,  and  from  what  Hlnchman  told  him, 
Bogers  understood  that  there  was  a  general 
scheme  to  deepen  the  creek  and  fill  In  north 
of  the  dike  by  pumping  sand  from  the  bars 
in  the  river  on  the  northerly  tide  of  the 
dike.  The  repairs  made  to  the  dike  in  1915 
are  still  very  largely  intact  although  some 
part  of  the  piling  has  been  drawn  out  of 
place  and  Is  leaning  out  towards  the  river, 
and  the  scouring  of  sand  and  the  formation 
of  the  pools  back  of  the  dike  have  almost  en- 
tirely ceased. 

Practically  all  the  parties  agree  that  tlie 
crib  and  dike  have  kept  the  inlet  in  a  perma- 
nent location.  Most  of  them  agree  that  It  Is 
probably  necessary  that  the  crib  and  the 
dike,  or  some  substitute  for  the  dike,  should 
be  maintained  in  order  to  prevent  the  tide 
of  the  river  from  reaching  the  beach  and 
from  washing  away  the  sand  that  has  form- 
ed back  of  the  crib  or  dike,  but  they  greatly 
dllter  as  to  the  methods  to  be  adopted  and 
the  expenditures  that  would  be  required  for 
such  purposes. 

Complainant  and  its  witnesses,  with  the 
exception  .ol|  Mr.  Oram,  who  was  the  engi- 
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neer  of,  and  raperintMided  the  repairs  made 
by,  tbe  Logan  Construction  Ck>mpany  In  1016, 
all  claim  that  the  repairs  were  necessary, 
and  that  their  coat  was  roaaonaUe.  Mr. 
Oram  states  that  the  work  necessary  to  pre- 
serre  the  proiierty  could  have  been  done  tor 
about  $8,000  by  building  a  spar  dam,  but  he 
did  not  Inform  Mr.  Hlnchman  or  Mr.  Sogers 
of  this,  because  there  was  more  profit  In  It 
for  hla  company  to  do  the  work  as  Hlnch- 
man and  Rogers  outlined  It,  and  because  the 
spur  dam  would  not  answer  the  purpose  Mr. 
Hlnchman  told  him  he  had  In  mind  In  doing 
the  work,  which  was  to  pump  In  sand  from 
behind  the  present  bulkhead  and  fill  it  up; 
and  the  work  his  company  did  was  not  to 
preserve  the  pr(%)erty,  but  to  fill  In  with  sand 
and  carry  out  a  further  development  scheme. 
Tbe  engineers  of  defendants  claim  that 
scarcely  any  repairs  were  required  to  be 
made  to  the  dike  for  the  purpose  of  protect- 
ing the  property.  They  agree  with  Oram 
that  tC  protection  and  not  development  had 
been  the  object  In.  doing  the  work,  then  tbe 
total  cost  of  tbe  same  would  not  exceed  $2,- 
000  or  93,000. 

It  farther  appears  that  whatever  scheme 
of  improvement  or  development  was  contem- 
plated, nothing  further  had  been  done  to  car- 
xy  it  out 

It  is  admitted  that  at  tbe  time  these  ex- 
penditures were  made  in  1914  and  1015,  Mr. 
Hlnchman  knew  that  he  was  shuply  a  mort- 
gagee in  possession,  and  that  he  did  not 
make  the  repairs,  or  Improvements,  under 
the  mistaken  belief  that  be  was  the  absolute 
owner  In  fee. 

[7]  The  law  applicable  to  the  present  situ- 
ation la  well  settled,  and  tbe  principle  adopt- 
ed by  our  courts  Is  that  a  mortgagee  la  pos- 
session has  the  authority  and  is  under  the 
duty  to  ke^  the  premises  in  necessary  re- 
pair, and  is  entitled  to  be  repaid  any  dis- 
bursements made  for  the  protection  or  pres- 
ervation of  the  pri^erty.  In  Clark  ft  Smith 
V.  Smith  et  al.,  1  N.  J.  Eq.  121,  at  page  139, 
Chancellor  Vroom  remarked  that: 

"Tbe  language  of  the  books  is,  'necessary  re- 
pairs'; and  this  language  has  been  construod 
strictly." 

In  Venderhals6  y.  Hugnes,  IS  N.  J.  JBq. 
410,  Chancellor  Green  bold  that  credit  should 
be  given  the  grantee  for  both  necessary  re- 
Iiairs  and  lasting  improvements,  but  tids  ex- 
tensicKi  of  the  principle  was  made;  as  Mr. 
Justice  Dixon  points  oat  in  delivering  the 
opinion  of  the  Court  of  Errors  and  Ai^jeals 
In  Frelcfanecbt  v.  Meyer,  89  N.  J.  Bq.  SSI,  at 
page  662,  on  Hie  Inference  tbat  all  parties 
considered  the  grantee  to  be  the  absolute 
owner,  and  tbat  as  sudi  he  had  made  the 
lasting  improvement  And  In  this  latter 
case,  where  complainant  sought  the  redemp- 
tion of  the  mortgaged  premises,  it  was  held 
that  when  the  grantee,  under  the  mistaken 
bt3M  that  ho  vras  the  absolute  owner  of  the 
(ircverty,    made    permanent    Improvements 


thoreto,  eomplainant,  In  order  to  redeem, 
must  pay  the  mortgagee  tbe  value  of  the  Im- 
provements, applying  tbe  maxim  tliat  one 
who  seeks  equity  must  do  eqnity.  All  the 
authorities  that  have  come  to  my  notice  in 
cases  where  the  mortgagee  is  the  complain- 
ant limit  his  right  to  reimbursement  to  the 
money  expended  for  necessary  repairs  made 
for  the  protection  or  preservation  of  tbe 
property.  Where  allowance  has  been  grant- 
ed to  a  mortgagee  as  complainant  for  per- 
manent improvements,  it  has  been  based  on 
tbe  fiict  that  sudi  improvements  had  been 
made  under  a  mistaken  belief  of  absolute 
ownership  on  the  part  of  the  mortgagee ;  or 
it  has  been  allowed  in  cases  where  the  mort- 
gagor as  complainant  sought  to  redeem  and 
attempt  to  appropriate  the  benefit  of  the 
mortgagee's  expenditures  without  compensa- 
tion. 

Tbe  principle  that  must  control  the  pres- 
ent situation  is  stated  in  the  opinion  of  the 
Court  of  Errors  and  Appeals  In  Iiaible  v. 
Ferry,  32  N.  J,  Eq.  701,  at  page  801,  where  it 
Is  held  that: 

"It  is  perfectly  well  settled  that  where  one 
knowingly  makes  permanent  improvements  upon' 
tbe  lands  of  another,  without  tbe  consent  or 
fault  of  the  latter,  he  cannot,  as  a  complainant 
in  equity,  obtain  reimbarsement  for  such  <>x- 
penses,  even  to  tbe  value  of  the  benefit  conferred 
upon  the  landowner." 

(I,  •]  Tbe  facta  in  tliia  case  bring  it  virithln 
the  range  of  this  principle.  Complainant 
when  he  mode  his  expenditnree  in  1014  knew 
tbat  he  was  not  tbe  owner  of  the  premises, 
but  only  the  mortgagee  in  possesslm.  As- 
saming  some  reiialrs  to  the  dike  were  neces- 
sary, the  danger,  at  the  time,  of  injury  to 
the  properly  and  mortgage  security,  was 
neither  inuninent  nor  impending.  The  ex- 
penditures were  made  without  notice  to  the 
owners  and  without  their  knowledge,  and 
these  exiwndltarea.  were  made  not  merely  for 
repairs,  but  as  a  part  of  a  scheme  to  Improve 
and  develop  the  property. 

At  the  time  tbe  expenditures  were  made  In 
1014,  there  was  not  much  more  than  |16,000 
due  on  the  mortgage,  which  was  past  due, 
and  which  could  have  been  foredosed  with 
little  delay  at  any  time.  TtM  Hlncbmans 
had  possession  of  the  prc^erty  tr<Mn  1912, 
but  made  no  repairs  thereon  until  1014.  If 
the  dike  was  out  of  repair  in  1012,.  as  th^ 
claim,  tbiax  they  neglected  it  for  nearly  2 
years.  At  the  time  these  expenditures  were 
made  the  properly  is  estimated  to  have  been 
worUi  at  least  $60,000,  over  three  times  the 
amount  due  on  tlve  m<nigage.  Tbe  net  an- 
nual income  from  ttie  property  was  then 
about  $4,000,  and  Mrs.  Hindiman  and  com- 
plainant were  in  position  to  apply  it  at  any 
time  to  the  reduction  of  the  amonnt  due  on 
the  mortgage,  and  such  reductloa  would  have 
resulted  in  paying  off  the  greater  part  of  tbe 
mor1«age  debt  by  tbe  time  the  expenditures 
now  claimed  were  mada 

The  expenditure  of  over  $11,000  1q  1914 
w«a  wasted  because  tbe  work  it  paid  for 


Digitized  by 


Ljoogle 


442 


104  ATLANTIO  RBPOBTBB 


(N.J. 


was  either  badly  designed  or  Improperly  ex- 
ecuted, or  both,  as  most  of  It  did  not  last  a 
year;  and  neither  the  property  nor  any  of 
the  defendants  were  in  any  way  benefited 
thereby.  The  expoidltare  of  nearly  $7,000 
on  the  dike  In  1915  may  be  said  to  have  been 
of  some  value  to  protecting  a  part  of  the 
property,  and  the  work  done  then,  or  the 
greater  part  of  It,  Is  still  in  a  fair  condition 
and  Is  a  benefit  to  the  property. 

This  work  of  1915  waa  done  under  expert 
advice  and  was  fairly  thought  to  be  neces- 
sary, and  I  b^eve  these  or  some  other  re- 
pairs were  necessary,  at  that  tlma  It  Is  tme 
that  the  proofs  show  that  some  other  method 
of  repair  could  have  been  adopted,  the  prot>- 
ahle  cost  of  which  would  not  have  exceeded 
$2,000  or  $3,000.  This  proof,  however,  Is 
largely  a  matter  of  speculation  and  estimate 
on  the  part  of  defendants'  engineera  .  The 
other  methods  of  repair  suggested  by  them 
might  or  might  not  have  proven  as  effective 
as  the  one  Mr.  Hinchman's  engineer  advised 
him  to  adopt,  and  these  other  methods  of  re- 
pair might  have  he&x  ballt  for  the  estimated 
amounts,  and  they  might  have  cost  much 
mora  The  whole  subject  Is  largely  based 
on  speculation  and  estimate  of  the  most 
general  character,  and  is  too  uncertain  to 
Justify  me  in  holding  that  the  cost  of  the 
neoessaiy  repairs  made  in  ISIS  was  exces- 
sive. 

On  all  the  flicts  I  And  that  Mr.  Hlnchman 
was  not  Justified  In  making  the  expenditures 
for  repairs  and  improvements  to  the  dike 
which  he  did  in  1914 ;  that  he  was  Justified 
in  wMkiTig  the  ex];>enditures  he  did  in  1915  in 
making  repairs  that  were  necessary  to  both 
the  dike  and  the  crits  and,  while  these  ex- 
penditures for  1915  are  considerably  in  ex- 
cess of  defendants'  estimate  of  the  cost  of 
such  repairs,  still  I  am  satisfied  they  were 
honestly  made^  in  the  belief  that  they  were 
necessary  to  protect  the  property,  and  were 
made  under  expert  advice  and  for  the  re- 
pair work  only  which  Mr.  Hinchman's  engi- 
neer had  designed  as  necessary  for  the  proper 
repair  of  the  crib  and  dike  in  order  to  pro- 
tect the  property. 

A  decree  will  be  advised  in  accordance  with 
the  views  herein  expressed. 


(SI  N.  J.  Law,  648) 

FIKE  PHOTECnON  DEVELOPMENT  CO. 
V.  AMERICAN  DIST.  TELEGRAPH  OO. 

(Ooort  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1918.) 

Patents  *»218ff5)— Fibk  Alasm  Telkobaphs 

— CONTBACTS— CoWBTBUCnoH— BOTALTKS. 

Contract  between  asaignee  of  owner  of  pat- 
ents for  telegrapliic  fire  alarm,  who  had  leased 
system  of  fire  alarm,  and  defendant,  giving  de- 
fendant control  of  the  system  and  reserving  roy- 
alty to  the  assignee  and  binding  defendant  to 
pay  expenses  of  operating  the  system  held  to  ab- 
solve the  assignee  from  payment  of  sudi  ex- 
penses  from   its   royalties   notwithstanding   its 


prior  contract  with  its  lessor  to  pay  the  ex- 
penses. 

Black  and  Williams,  JJ.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  Fire  Protection  Development 
Company  against  the  American  District  Tele- 
graph Company.  Judgment  for  def^idant 
and  plaintUT  appeals.    Reversed. 

Magofiln  &  Signor,  John  W.  Griggs,  of 
Paterson,  and  Martlm  donboy,  of  New  Tork 
City,  for  appellant.  Kinsley  Twining,  of 
Newark,  and  Rush  Taggert,  of  New  York 
City,  for  appelle& 

GUMMERE,  O.  J.    This  is  a  controversy 

over  the  division  of  receipts  coming  from  the 
operation  of  a  manual  fire  alarm  system  in 
the  dty  of  New  York.  The  trial  was  liad 
before  Adams,  J.,  sitting  without  a  Jury,  and 
resulted  in  a  Judgment  for  the  defendant. 
From  this  Judgment  the  plaintiff  appeals. 

In  order  to  understand  the  respective 
claims  of  the  parties  La  the  present  suit  a 
rather  detailed  account  of  the  history  of 
their  contractual  relations  is  necessary: 

On  February  18,  1904,  one  Robert  L.  Mc- 
Elroy,  who  owned  patents  for  a  manual  fire 
alarm  system,  entered  into  an  agreement 
with  the  defoidant  company,  a  coriwration 
of  tills  state,  whereby  his  system  was  to  be 
operated  by  It  over  Its  lines  in  all  places 
where  those  lines  existed  or  might  thereafter 
be  constructed.  Under  this  agreement  many 
reciprocal  duties  and  obligations  were  impos- 
ed, of  which  the  following  throw  light  upon 
the  question  to  be  determined: 

McElroy  was  to  manufacture  all  of  the 
devices  and  apparatus  which  were  to  be  used 
under  the  contract,  and  to  deliver  them  to 
the  defendant  company  free.  He  was  also 
to  put  canvassers  to  work  to  solicit  subscrib- 
ers in  the  various  cities  of  the  United  States 
where  this  system  was  to  be  put  in  opera- 
tion. This,  also,  he  was  to  do  at  his  own  ex- 
pense. The  defendant  company  was  to  equip 
central  offices,  to  run  wires  therefrom  to  the 
buildings  of  the  customers  who  should  be 
obtained  by  McElroy,  to  install  at  its  own 
cost  the  McElroy  devices  in  these  bnlldings. 
and  to  operate  and  maintain  the  system,  mak- 
ing snch  ordinary  repairs  thereto  as  might 
be  necessary  to  preserve  the  same  in  first- 
class  working  order.  The  company  was  also 
to  collect  from  the  subscribers  of  McElroy  all 
of  the  rentals  which  the  said  subscribers  un- 
der their  contracts  were  to  pay  for  the  use 
and  (^)eratlon  of  the  electrical  devices  cov- 
ered by  the  contract,  and  to  keep  a  Just  and 
accurate  account  of  all  the  moneys  so  col- 
lected, and  to  remit  and  pay  to  McElroy  ea<^ 
month  45  per  cent  of  the  gross  rentals  wbidi. 
It  should  collect. 

In  April,  1906,  McElroy  assigned  all  of  Ms 
rights  under  this  contract  to  a  corporation 
of  the  state  of  Maine  known  as  the  Auto- 
matic Btre  Protection  Company,  and    tbat 
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corporation  assumed  all  of  his  obligations 
thereunder.  At  the  time  of  the  assignment 
the  contract  referred  to  was  not  <H>eratiT« 
in  the  city  of  New  York,  because  of  the  fact 
that  the  defendant  company  had  no  prop- 
erty or  franchises  there.  A  purely  manual 
fire  alarm  service,  however,  was  being  car- 
ried on  in  that  city  by  a  New  York  corpora- 
tion, known  as  the  Special  Fire  Alarm  Elec- 
trical Signal  Ck>mpany,  and  oh  the  27th  of 
July,  1906,  the  Automatic  Ckmipany  took  a 
lease  from  this  New  York  corporation  of  all 
Its  business,  assets,  and  franchises  of  every 
name  and  nature  for  a  period  of  49  years, 
the  business  to  be  transferred  as  a  going  con- 
cern. The  annual  rental  to  be  paid  was  the 
sum  of  16,000,  and  the  Automatic  Company 
also  covenanted  to  keep  the  property  in  good 
condition,  make  all  necessary  repairs,  and 
pay  all  taxes  and  assessments.  The  defend- 
ant company  guaranteed  the  lease,  and  the 
payment  of  the  consideration  called  for  by 
it  The  lessor  company,  however,  continued 
to  operate  the  plant  until  the  21st  of  Au- 
gust, 1906,  and  on  that  day,  apparently,  turn- 
ed it  over  to  the  possession  of  the  defendant 
company.  The  expense  of  operation  between 
the  dates  mentioned  was  paid  by  the  defend- 
ant as  appears  from  a  letter  of  Its  superin- 
tendent written  on  the  latter  day.  There- 
after the  defendant  company  continued  In 
the  full  control  of  the  leased  property,  and 
In  the  sole  operation  of  it,  including  the  col- 
lection of  rentals  from  subscribers. 

No  formal  Instrument  declaring  the  respec- 
tive rights  and  obligations  of  the  Automatic 
Company  and  of  the  defendant  in  the  leased 
property  was  executed  until  October  12,.  1905. 
On  that  day  a  contract  was  entered  into  be- 
tween them  which,  after  reciting  that  one 
of  the  purposes  and  considerations  for  the 
lease  with  the  Special  Fire  Alarm  Electrical 
Signal  Company  was  to  secure  fire  depart- 
ment connections  for  the  National  District 
Company,  a  subsidiary  of  the  defendant  (no 
other  purpose  being  disclosed  In  the  agree- 
ment), and  that  the  rentals  from  subscribers 
were  being  received  by  the  defendant,  then 
provided  that  out  of  the  gross  income  receiv- 
ed by  it  from  the  business  and  contracts 
aforesaid  there  should  be  first  paid,  during 
the  term  of  the  lease,  the  annual  rental  of 
$5,000,  and  that  the  remainder  of  the  gross 
Income  which  should  be  received  by  the  de- 
fendant during  the  term  of  the  lease  for 
manual  signal  service  in  the  city  of  New 
York,  up  to  the  aggregate  of  $29,000,  remain- 
ing after  deducting  the  said  $5,000  rental, 
should  be  divided  between  the  Automatic 
Company  and  the  defendant  In  the  following 
proportions,  46  per  cent  to  the  Automatic 
Company,  55  per  cent,  to  the  defendant,  and 
that  all  income  in  excess  of  $29,000  should 
be  retained  'and  enjoyed  by  the  defendant 
for  its  own  use. 

On  April  29,  1900,  by  an  agreement  made 
between  the  Automatic  Company  and  the 


present  plaintiff  (the  Fire  Protection  Devel- 
opment Company),  the  Latter  corporation  suc- 
ceeded to  the  rl^ts  and  obligations  of  the 
Automatic  Company  under  the  agreements 
and  lease  above  recited.  The  documents  thus 
referred  to,  and  the  provisions  thereof  which 
have  been  recited,  constitute  all  of  the  doc- 
umentary evidence  necessary  to  be  consid- 
ered. 

Turning  to  the  other  f^ts  in  the  case  we 
have  the  following: 

From  the  date  of  the  lease  of  1905  until 
May  26,  1912,  the  defendant  paid  over  to  the 
Automatic  Company,  and  afterward  to  Its 
successor,  the  present  plaintiff,  the  full  45 
ver  cent  of  the  gross  Income,  after  the  deduc- 
tion of  the  $5,000  rental.  On  the  latter  date, 
conceiving  that  under  the  McElroy  contract 
of  February  18,  1904,  they  were  entitled  to 
deduct  the  expense  of  service  contract  solici- 
tation, and  moneys  expended  in  the  construc- 
tion of  devices  and  manual  fii'e  alarm  ap- 
paratus, out  of  the  share  of  the  gross  Income 
payable  to  the  plaintiff,  they  proceeded  to 
make  such  deduction.  On  the  1st  of  April, 
1913,  the  defendant  claimed  the  right  to 
deduct  also  from  the  plaintiff's  share  of  the 
gross  proceeds  all  necessary  repairs  made  to 
the  leased  property  and  all  taxes  and  as- 
sessments paid  thereon.  The  right  to  make 
this  latter  deduction  Is  challenged  by  the 
present  litigation,  and  is  the  sole  question 
presented  to  us  for  determination. 

The  fact  that  the  contract  of  October  12, 
1905,  between  the  Automatic  Company  and 
the  defendant  (which  shows  on  its  face  that 
it  was  prepared  by  a  skilled  draftsman),  pro- 
vided that,  after  deducting  the  rental  to  be 
paid  to  the  Special  Fire  Alarm  Electrical 
Signal  Company,  45  per  cent  of  the  gross 
income  received  by  the  defendant  company 
from  the  operation  of  the  leased  property 
should  be  paid  to  the  Automatic  Company, 
and  that  it  contains  no  suggestion  that  this 
^  per  cent,  should  be  subject  to  any  deduction 
to  be  made  by  tlie  defendant  Is  slgnlflcant  of 
the  Intention  of  the  parties  to  it  with  re- 
lation to  the  matter  now  under  consideration; 
and  this  significance  is  emphasized  by  the 
fuiUier  fact  that  the  acquisltiou  of  the  leas- 
ed property  was  concededly  for  the  purpose 
of  enabling  the  defendant  comjMny  to  secure 
fire  alarm  connections  In  the  dty  of  New 
York.  The  fact  that  up  to  the  time  of  the 
execution  of  that  contract  s^d  ever  since, 
the  cost  of  maintenance  and  repair  of  all  the 
various  manual  fire  alarm  systems  in  the  op- 
oratloi^  of  which  the  parties  are  jointly  In- 
terested is,  by  mutual  agreement,  to  be  borne 
solely  by  the  defendant  company,  is  a  fur- 
ther indication  of  the  purpose  of  the  parties. 
So,  too,  the  fact  that  from  the  time  when  the 
defendant  company  took  over  the  leased  prop- 
erty In  1905,  up  to  April  1,  1913,  the  defend- 
ant company  paid  out  of  its  own  treasury 
the  whole  cost  of  the  maintenance  and  up- 
keep of  the  manual  fire  alarm  system  leaced 
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trom  the  Special  Fire  Alann  Electrical  Sig- 
nal Company,  Including  the  taxes  and  assess- 
ments laid  against  tbe  property,  without  any 
claim  that  It  was  doing  so  solely  for  the  bene- 
fit of  the  Automatic  Company  and  Its  suc- 
cessor, the  plaintiff,  or  that  either  of  them 
was  liable  to  repay  these  expenditures,  is  a 
▼ery  potent  aid  In  determining  the  scope  of 
the  contract,  for  It  amounts  to  a  practical 
construction  put  by  the  parties  upon  this  por- 
tion of  their  agreement,  And  is  difficult  to 
explain,  except  upon  the  theory  that  both 
parties  understood  tha:t  these  payments  were 
In  discharge  of  an  obligation  resting  solely 
upon  the  defendant  company  under  the  con- 
tract 

'  We  find  nothing  in  the  case  to  diminish  the 
force  of  this  congeries  of  facts,  unless  it  be  the 
provision  ofi  the  lease  made  by  the  Special 
Fire  Alarm  Electrical  Signal  Company  to 
the  Automatic  Compailiy,  by  which  the  lat- 
ter binds  itself  to  pay  the  cost  of  maintaining 
and  repairing  the  leased  property,  and  pay- 
ing the  taxes  and  assessments  thereon,  dur- 
ing the  term  of  the  lease.  We  are  of  opinion, 
however,  that  this  covenant,  although  it 
binds  the  lessee  ccmipany  and  Its  successors 
so  far  as  the  lessor  company  is  concerned, 
has  no  bearing  upon  the  obligation  of  the 
plaintiff  or  the  defendant,  as  between  them- 
selves, to  meet  these  expenses.  If  we  should 
hold  otherwise,  that  is,  if  we  should  con- 
clude that  It  was  the  intention  of  the  Auto- 
matic Company  and  the  defendant  that  the 
plaintiff  and  its  predecessor  should  bear  all 
the  burden  Imposed  on  the  lessee  by  the 
terms  of  the  lease,  exc^t  to  the  extent  they 
were  exonerated  by  the  agreement  of  Octo- 
ber 12,  1906,  then  we  would  be  driven  to 
say  that,  in  the  absence  of  any  such  agree- 
ment, the  parties  must  be  presumed  to  have 
Intended  that  all  of  this  burden  should  be 
borne  by  the  Automatic  Company  and  its  suc- 
cessor, notwithstanding  the  fact  that  the  de- 
fendant company  was  at  once  to  rec^ve  the 
whole  of  the  leased  property,  operate  it,  and 
collect  all  of  the  rentals  from  the  subscribers; 
In  otlier  words,  that  the  defendant  company 
should  enjoy  all  oC  the  benefits  flowing  from 
the  possession  of  the  lee^d  property  and  Its 
operation,  without  any  obUgatloa  to  pay  any 
part  of  the  rentals,  or  contribute  a  penny  to- 
WEird  its  upkeep. 

13ie  conclusion  we  reach,  therefore,  is  that 
fhe  plaintiff  was  entitled  to  receive  from  the 
defendant  Its  4B  per  cent  of  the  gross  income 
derived'  from  the  operation  of  the  manual 
flre  alarm  system  held  under  tfae  lease  from 
the  Special  Fire  Alarm  Electrical  Signal 
Company,  without  any  deductions  for  main- 
tenance^ repairs,  taxes  or  assessments,  and 
that  consequently,  the  Judgment  under  re- 
view must  be  reversed. 

BLACK  and  WILLIAMS,  JJ.,  dissent    ■ 


(«S  N.  J.  I«w,  iw> 
LENITON  T.  BSRIE.  R.  CO. 
(Court  of  Errors  and  Appeals  «f  New  Jersey. 
June  17,  191&) 

(Bt/ttaliiu  hy  the  Oowt.) 

1.  Masteb  and  Servakt  «s>289(32)— Assump- 
tion OF  llisK— Question  *«b  Juki. 

The  plamtiff's  testator,  while  in  the  line  of 
his  duty  as  defendant's  servant  was  killed  when 
riding  on  the  rnnnlng  board  of  a  moving  car,  on 
which  defendant  had  negligently  allowed  a  plank 
to  be  placed  and  carried  for  the  use  of  one  of 
defendant's  trainmen,  and  while  the  train  was  in 
motion  a  fellow  servant  of  the  deceased,  passing 
alonp  the  running  board  in  order  to  dismount, 
negligently  struck  his  foot  against  the  plank 
causing  one  end  to  fall  to  the  ground,  and  the 
other  to  strike  and  kill  the  deceased.  HM, 
it  was  not  eiror  to  leave  to  the  jury  the  qnestioa 
whether  the  deceased  bad  assumed  the  risk  of 
Tt-orking  in  a  daneeroas  place,  the  evidence  not 
being  conclusive  tnat  the  risk  was  obvious. 

2.  Death  <>=>52,  67  —  Federal  Ei«>i.oteb8* 

IJABTTJTT  ACT-OAUSES  OF  AdXON— FI.EAD- 
ING. 

The  cause  of  action  rested  on  the  federal 
Employers'  Liability  Act  (Act  Cong.  April  22, 
190&C.  W»,  35  Stat  65  [U.  S.  Comp.  St  1916, 
§1  8667-8665]),  under  which  the  representative 
of  a  deceased  persmi  may  recover  in  a  single  ac- 
tion, damages  for  pain  suffered  by  an  injured 
person  between  his  injury  and  death,  and  also 
for  pecuniary  damages  resulting  to  tne  next  of 
kin  from  the  death,  although  the  causes  of  ac- 
tion are  separate  and  distinct  BM,  that  under 
this  statute  both  causes  of  action  must  be  set  up 
in  the  pleadings  If  recovery  be  sought  in  each, 
and  if  plaintiff  proceeds  to  trial  on  a  complaint 
for  pecnnlarv  damages  resulting  from  death 
alone,  and  refuses,  when  given  opportunity  to  do 
so,  to  amend  his  complaint  to  embrace  the  other 
cause  of  action,  it  was  error  to  permit  evidence, 
over  objection,  in  support  of  the  injury  not  cov- 
ered by  the  complaint.  The  statute  gives  a  sin- 
gle action  for  a  double  wrong,  but  each  wrong 
must  be  declared  on. 

Appeal  from  Circuit  Court,  Hudson 
County. 

Action  by  Martha  Lennin,  executrix  of 
Adolph  Schneider,  deceased,  against  the  Erie 
Railroad  Company,  Judgment  for  plaintiff, 
and  defendant  appeals.  Modified  and  re- 
manded. 

Collins  &  Corbln,  of  Jersey  City,  for  ap- 
pellant Alexander  Sii&pson,  of  Jersey  City, 
for  app^ee. 

BERGEN,  J.  This  action  was  instituted 
by  the  plaintiff  as  executrix  of  Adolph 
Schneider,  deceased,  und»  the  Employers' 
Liability  Aot  of  the  United  States,  for  the 
benefit  of  the  wife  and  children  of  the  de- 
ceased, who  was  80  injured  that  he  died 
from  the  result  of  an  accident  happening  to 
him  while  In  defendant's  service.  Under  the 
chaige  of  the  court  the  Jury  rendered  ver^ 
diets  for  s^arate  sums,  one  for  $1,000  for 
the  pain  and  suffering  vndored  by  the  de- 
ceased between  the  accident  and  his  death, 
and  another  for  f 6,000  for  the  pecuniary  loss 
sustained  by  the  widow  and  children  of  de- 
ceased. The  wife  survived  her  husband  but 
a  short  time,  and  the  coort  Instructed  the 
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jnry  as  to  her  pecuniary  loss  to  which  no 
exception  was  taken.  There  were  facta  prov- 
en from  which  the  Jury  might  Infer,  If  they 
accepted  the  testimony  as  tme,  that  a  train 
of  defendant's  consisting  of  about  22  cars, 
was  being  moved  a  short  distance  In  charge 
of  defendant's  servants,  and  that  deceased 
had  some  duties  to  perform  In  relation  there-. 
to  which  required  his  presence  on  the  train; 
that  the  train  consisted  of  cars  of  dlfTerent 
character,  some  being  tank  cars  for  carrying 
oD ;  that  on  each  side  of  these  cars  was  a 
mnnlng  board  for  the  rise  of  trainmen; 
that  some  one  had  placed  on  the  running 
board  of  one  of  them  a  plank,  which  was  not 
a  part  of  the  equipment,  but  carried  for  the 
benefit  of  one  of  the  trainmen  for  firewood; 
that  deceased  was  sitting  on  the  running 
board  near  one  end  of  the  car  with  his  legs 
hanging  over  the  edge,  and  when  it  approach- 
ed the  point  where  one  of  the  servants  de- 
sired to  get  off  the  car,  while  in  motion,  he 
struck  the  plank  causing  It  to  move  so  that 
one  end  fell  to  the  ground  and  the  other, 
supported  by  the  edge  of  the  car,  struck  the 
side  of  the  deceased  and  threw  him  to  the 
ground,  causing  injuries  from  which  death 
resulted  in  four  days  thereafter. 

[1]  The  defendant  has  appealed  and  urges 
the  following  reasons  for  reversal  of  the 
Judgment: 

First  That  it  was  error  to  submit  to  the 
Jury  any  question  of  defendant's  negligence 
because  of  an  alleged  custom  to  permit  its 
employ^  to  carry  planks  and  boards  on  its 
trains;  the  contention  of  the  plaintiff  being 
that  the  servants  of  defendant  had  been  so 
customed  to  transport  on  this  and  similar 
trains  wood,  planks,  and  boards  for  their 
own  purposes  for  so  long  a  time  that  It  had 
become  a  known  custom;  that  in  this  case 
the  plank  was  being  carried  according  to 
that  custom  by  permission  of  the  agents  of 
the  company  who  had  the  power  to  prevent 
It,  and  that  this  custom  had  so  long  existed 
that  the  company  or  its  authorized  agents 
were  chargeable  with  notice  of  it.  Against 
this  the  appellant  argues:  (a)  That  the  com- 
plaint did  not  allege  the  custom.  We  see 
no  force  in  thi&  The  complaint  avers  that 
because  of  the  plank  (he  deceased  was  not 
furnished  with  a  safe  place  to  work,  and 
knowledge  of  that  condition  may  be  charged 
to  defendant  if  a  course  of  conduct  has  been 
pursued  by  its  servants  for  so  long  a  time 
as  to  charge  it  with  notice  of  such  a  cus- 
tom, Proof  of  knowledge  of  a  dangerous 
frituation  sustains  the  averment  that  the 
place  furnished  is  unsafe,  (b)  That  there 
was  no  sufficient  proof  of  the  custom,  we 
think  there  was  enough  to  take  that  ques- 
tion to  the  Jury,  for  there  was  proof  that  on 
many  occasions  defendant's  servants  car* 
Tied  bundles  of  wood,  and  in  other  cases 
boards  .and  planks  were  put  on  cars  for  the 
benefit  of  servants,  and  that  this  had  been 
going  oo  for  a  long  time.  That  one  of  the 
witnesses  said  it  had'  become  a  habit  of  the 


servants  to  take  home  firewood  in  this  way, 
and  we  cannot  say  that  there  was  no  evi- 
dence of  such  custom  which  a  Jury  ought 
not  to  be  allowed  to  consider,  (c)  Ihat  even 
if  such  a  custom  was  established  the  de^ 
fendant  was  not  liable  because  these  planks 
and  boards  were  carried  by  defendant's  serv- 
ants outside  the  so^e  of  their  duties,  and 
therefore  not  fellow  servants,  and  tb&t  the 
defendant  could  not,  legally,  expressly,  or 
impliedly,  consent  to  the  flree  transportation 
of  the  plank.  Bat  this  overlooks  the  rule 
that  the  master  is  bound  to  provide  a  safe 
place  In  which  his  servants  are  to  work, 
and  he  cannot  avoid  thst  duty  by  permitting 
some  of  his  servants  to  make  the  place  un- 
safe for  others,  nor  is  his  neglect  cored  be-, 
cause  another  servant  creates  the  condition 
when  not  in  service.  His  duty  is  to  correct 
the  unsafe  condltloa  if  he  has  knowledge  of 
It,  and  he  will  not  be  relieved,  if  consent- 
ing, upon  the  ground  that  he  has  no  authori- 
ty to  consent,  for  he  cannot  escape  liability 
by  saying,  "My  consent  to  the  act  which 
made  the  place  unsafe  -was  unlawful."  It 
makes  no  difference  by  whom  the  unsafe 
condition  is  created  the  master  must.  If  he 
has  knowledge,  correct  it,  or  if  likely  to  re- 
sult from  a  course  of  conduct  to  his  knowl- 
edge, take  reasonable  precautions  to  prevent 
it  The  ground  of  this  action  is  not  the  neg- 
ligence of  a  fellow  servant  in  the  line  of  his 
duty,  but  the  negligence  of  the  defendant 
in  permitting  a  condition  which  made  or  was 
likely,  to  its  knowledge,  to  make  the  place 
unsafe  for  his  servants  to  work  In. 

Second.  That  there  was  no  evidence  o£ 
negligence  on  the  pait  of  defendant  in  not 
using  reasonable  care  to  provide  a  safe  place. 
The  argument  in  support  of  this  is  that  there 
was  a  thorough  inspection  before  the  train 
started  and  no  plank  was  on  the  car.  There 
was  testimony  from  which  a  Jury  might  in- 
fer that  the  plank  was  on  the  car,  and  if  the 
inspectors  did  not  see  it  a  Jury  question 
arose,  whether  the  inspection  was  properly 
made.  This  is  argued  as  a  question  of  fact 
which  the  Jury  found  against  the  defoid- 
ant  We  do  not  review  questions  of  fact  if 
there  be  any  evidence  to  support  the  verdict 
There  was  evidence  that  the  plank  was  in 
plain  view  and  could  have  been  seen  by 
proper  inspection,  and  the  Jury  might  deter- 
mine that  testimony  that  the  plank  was  not 
on  the  car  indicated  careless  inspection,  and 
the  submission  of  that  question  to  the  Jury 
was  not  error. 

Third.  l%at  there  was  no  evidence  of 
negligence  by  a  fellow  servant  of  the  de- 
ceased. The  facts  proven  were  that  a  serv- 
ant of  the  defendant  named  Scott  was,  in 
the  line  of  bis  duty,  on  the  running  board  of 
the  car  with  the  deceased  upon  which  the 
plank  was;  that  Scott  intending  to  get  off 
the  car  while  in  motion  at  a  point  near  his 
home,  started  to  walk  along  the  running 
board  to  the  end  of  the  car  where  a  st^ 
was  located,  and  in  doing  this  cHeppei  on 
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the  plank  wbkA  catiaed  one  end  of  It  to  irop 
from  tbe  car  and  strike  the  ground,  produce 
Ing  the  accident  We  think  that  a  jury 
might  find  that  under  tlie  circumstances 
Scott  ought  reasonat^  hare  expected  that 
stepping  on,  or  striking  it  with  his  foot,  the 
plank  would  produce  the  result  whldi  occur- 
red, and  that  In  doing  this  he  was  negligent 
If  he  had  avoided  the  plank,  and  there  is 
nothing  to  show  he  could  not,  the  accident 
would  not  have  happened,  and  whether  his 
conduct  was  negllgait  was  for  the  Jury  and 
properly  submitted  to  it. 

Fourth.  That  deceased  ao  conclusively  as- 
sumed the  risk  of  injury  by  sitting  on  the 
running  board  that  no  Jury  question  remain- 
ed ;  that  is,  with  the  plank  on  the  car,  de- 
ceased assumed  the  risk  that  some  one  would 
step  on  the  plank  so  as  to  overbalance  It  suf- 
ficiently to  throw  it  to  the  ground  In  audi 
manner  as  to  come  in  contact  with  him. 
Whether  a  servant  assumes  the  risk  of  injury 
In  his  master's  service  depends  upon  the 
facts  and  drcumstances  In  each  particular 
case.  "It  i^  not  merely  the  physical  sur- 
roundings of  the  servant  that  must  be  Ob- 
vious to  him  in  order  that  he  may  be  held 
to  have  assumed  the  risks  arising  therefrom, 
but  it  must  be  obvious  to  him,  or,  at  least 
to  an  ordinarily  prudent  servant  under  the 
circumstances,  that  there  la  danger  in  sudi 
a  situation."  Burns  v.  Del.  &  Atl.  Telegraph 
CJb.,  70  N.  J.  Law,  745,  59  AU.  220,  592,  67 
L.  R.  A.  066.  In  the  present  case  there  was 
no  direct  proof  that  deceased  ever  saw  the 
plank  before  it  struck  him.  It  is  urged  that 
situated  as  he  was,  he  must  have  seen  it; 
but  Scott,  who  was  <m  the  same  running 
board,  testified  be  did  not  see  it  until  he 
stepped  on  it.  We  are  of  opinion  that  it  was 
not  so  conclusively  shown  deceased  knew  of 
the  presence  of  the  plank  as  to  withold  the 
question  from  the  Jury.  But  if  he  did  not 
know  it  cannot  be  said  that  the  concurring 
cause^  viz.  the  conduct  of  Soott  In  making 
the  primary  negligence  effective,  was  40  ob- 
vious that  its  risk  was  assumed.  The  con- 
sequence of  the  negligence  of  the  master, 
through  a  concurring  cause  for  which  he  is 
responsible,  does  not  charge  the  injured  ser- 
vant with  the  assumption  of  the  risk,  unless 
it  be  obvious,  and  where,  as  in  this  case,  the 
knowledge  by  the  servant  of  a  dangerous  con- 
dition, the  risk  of  whidi  it  is  claimed  he 
assumed  because  obvious,  or  othervrise  ac- 
quired, is  to  be  Inferred  from  testimony 
which  la  not  conclusive,  a  Jury  question  is 
present  and  its  submission  to  the  Jury  was 
not  error. 

[2]  Fifth.  That  it  was  error  to  submit  to 
the  Jury,  as  a  basis  for  recovery,  the  pain 
and  suffering  the  deceased  endured  between 
the  accident  and  his  death;  there  being  no 
supi)orting  allegation  in  plaintiff's  complaint 
The  complaint  does  not  aver  any  sndi  ground 
for  recovery,  and  when  the  evldeioe  (»  that 


point  was  offered  defendant  objected  to  it 
for  that  reason.     The  trial  court  then,  ex- 
pressing doubt  offered  to  permit  the  plaintiff 
to  amend  his  complaint  in  order  to  meet  this 
objection,  but  the  plaintiff  refused  to  amend 
iU>on  the  ground  that  "the  statement  comes 
in   the  damage  clause,"   which   was,   "The 
plaintiff  demands  $50,000  damages."     That 
such  a  dause  does  not  state  a  cause  of  ac- 
tion   requires    no    discussion,    and    without 
amendment  the  cause  of  action  alleged  In  the 
complaint  was  for   pecuniary   damages  re- 
coverable by  the  next  of  kin,  because  of  the 
death    of    the    deceased.      Notwithstanding 
plaintUTs  refusal  to  amend  the  complaint  to 
cover  the  pain  and  suffering  of  deceased  be- 
tween the  acddoit  and  death,  the  trial  court 
admitted  the  evidence  objected  to,  and  in- 
structed the  Jury,  if  they  found  for  plaintiff, 
to  render  separate  verdicts,  whidi  they  did 
as  above  stated,  and  Judgment  was  mtered 
for  $7,000.    This  action  is  based  on  the  fed- 
eral Employers'  liability  Act,  and  is  govern- 
ed by  that  statute^  and  under  it  the  Supreme 
Court  of  the  United  States  held  In  6t  Louis 
ft  Iron  Mtn.  Ry.  v.  Craft  237  U.  S.  648,  35 
Sup.  Ct  704,  68  L.  Ed.  1160,  that  a  recovery 
could  be  had  for  damages  growing  out  of  loss 
and  suffering  endured  by  an  injured  decedent 
while  he  lived,  and  also  for  the  pecuniary 
loss  suffered  by  the  beneficiaries  named  in 
the  statute  because  of  his  death,  in  the  same 
action,  recognizing,  however,  that  the  two 
claims  are  dlffwent    "Although  originatliig 
in  the  same  wrongful  act  or  neglect   the 
two  claims  are  quite  distinct,  no  part  of 
either  being  embraced  In  the  other."    But 
the  right  to  recover  in  a  single  action  for  a 
double  wrong  doea  not  include  a  right  to  re- 
cover for  a  wrong  not  counted  on  in  tbe 
pleadings,  and  not  within  the  issue  framed 
by  them.    The  defendant  was  not  required 
by  the  complaint  to  prepare  to  meet  the  que» 
tlon  relating  to  pain  and  suffering,  and  if  the 
complaint  was  amended  might  have  been  al- 
lowed time  to  meet  the  new  issue  with  a  dif- 
ferent defense,  but  to  prevent  this  the  plaln- 
tlfl  refused  to  amend  'his  pleadings  to  em- 
brace the  Issue  to  which  the  objectionable 
testimony  was  directed,  and  Qie  defendant 
had  no  opportunity  to  plead  to  the  Issue  the 
plaintiff  was  allowed  to  prove  without   an 
averment  which  defendant  might  traverse. 
Nor  ought  this  court  to  now  permit  an  amend. 
ment  which  the  plaintiff  refused  at  the  trial, 
probably  because  at  that  time  the  statute  of 
limitations  had  run  as  to  the  new  matter, 
but,  whatever  the  reason,  he  had  the  oppor- 
tunity and  he  refused  it  and  an  amendment 
now  would  perhaps  deprive  defendant  of   a 
legEil  defense  which  he  could  not  raise  at  the 
trial  for  want  of  a  pleading  to  answer.    Tbat 
the  pleading  diould  include  both  canses   at 
action  for  tlie  doable  wrong  is  indicated  In 
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Washington  Ry.  &  Elec.  Co.  t.  Scala,  244  U. 
S.  6S0,  37  Sup.  Ct.  654,  61  £.  Ed.  1360. 

The  admlssicm  of  the  testimony  objected  to 
was  error,  and  without  it  there  Is  no  sup- 
port for  so  much  of  the  judgment  as  includes 
the  verdict  of  $1,000  awarded  for  pain  and 
suffering  of  deceased,  and  to  that  extent 
the  Judgment  Is  erroneous  and  should  not 
exceed  $6,000. 

The  Judgment  will  be  modified  and  the  reo- 
ord  remitted  to  the  Supreme  Court  in  order 
that  the  Judgment  be  modified  according  to 
the  Tlewa  herein  expressed. 

Remanded  for  modification. 


BOURGBX)IS  V.  EDWARDS  et  aL 
(No.  38/666.) 

(Cktnrt  of  Obancery  of  New  Jersey.    Jane  10, 
1918.) 

1.  SPBonro  Pkbfobmanck  «=3l01— Delay  m 
Pathbnt  as  Defense. 

Where  bu^er  of  judgments  delayed  short 
time  in  tendering  balance  of  price  on  account  of 
failure  of  seller's  attorney  to  provide  assign- 
mant,  seller  cannot  defend  buyer  8  salt  for  spe- 
cific performance  on  ground  of  delay. 

2.  AccoBD  AND  Satisfaction  «=>8(1)  —  OoN- 

SIDEBATIO'N. 

Parole  purchase  by  debtor  of  Ua  debt  for 
leaser  sum  than  amount  due  does  not  Uqinidate 
it,  on  acconnt  of  lack  of  consideration. 
8.  MoBTOAGES     ®=>S34— FoBEci.osnBii!— Trrut 

OF  POBCHIASEB. 

Purchaser  under  foreclosure   sale   acquires 
title  of  mortgagee  and  interests  of  all  defend- 
ants as  of  time  of  institution  of  suit. 
4.  Pbaudulent    Oonveyanceb    «s»1M(7)    — 
mobtoaoe  fobeclosubb. 

Fraud  on  creditors  perpetrated  by  judicial 

Srocedure,  as  a  mortgage  foreclosure,  wife  of 
ebtor  purchasing  property,  is  as  impotent  as 
any  other  imposition,  whatever  tile  scheme,  as 
equity  looks  to  substance. 
B.  JuDOMENT   «=s>704— Res   Juoioata— Mobt- 

OAOE  FOBEOLOSUBE. 

Decree  in  mortgage  foreclosure  is  not  res 
Judicata  as  between  defendants  whose  rights 
have  not  been  litigated. 

6.  FbauduIiEnt  Conveyances  €=s>299<12)  — 
mobtoaoe  fobeclosubb  —  sufficiency  of 
Evidence. 

In  daughter's  suit  f<M>  specific  performance 
of  contract  to  sell  judgments  against  her  fa- 
ther, defended  on  ground  father  procured  sale  by 
falsely  representing  he  had  no  property,  evi- 
dence held  insufficient  to  establish  that  hotel 
property,  to  which  plaintiff's  mother  held  title 
through  mortgage  foreclosures,  belonged  in  fact 
to  plaintiff's  father,  and  that  foreclosures  were 
fraud  on  his  creditors. 

7.  Fbaudwlent  Oowtbyances  «=»278(2)— Ite- 

FBNBE— BTJBDBN  OF  PBOOF. 

In  daughter's  suit  for  specific  performance 
of  contract  to  sell  judgments  against  her  father, 
defended  on  ground  father  procured  sale  by  false- 
ly representing  he  had  no  property,  burden  to 
prove  untrue  and  fraudulent  plaintiff's  mother's 
claims  on  her  husband's  property  through  a 
mortgage  foreclosure  was  on  defendant. 

8.  FBADDTJLmn:  Ooitveyances  *=»57(2)  —  lii- 
PUCATioN  OF  Intent. 

Where,  when  preferences  were  given  by  a 
debtor  to  ms  wife,  he  was  only  contingently  lia- 
ble, as  surety  for  another,  fraudulent  intent  as 


to  creditoiB  as  a  itiatter  of  law  I*  not  to  be  im- 
plied. 

9.  Husband  and  Wife  9=>125  —  Pboftcs  of 

Wife's  Business. 

'  Profits  of  wife's  business,  though  derived 
through  activities  of  husband,  belong  to  her. 

Suit  for  specific  performance  by  Rebecca 
Fstell  Bourgeois  against  Martha  Edwards 
and  others.    Decree  for  ccanplainant 

George  A.  Bourgeois,  of  Atlantic  City,  for 
complainant.  Wilson  &  Oarr,  of  Camden,  for 
defendants. 

BACKES,  V.  a  [1]  In  1908  Martha  Ed- 
wards, trading  as  Charles  B.  Edwards  Com- 
pany, recovered  four  Judgments  In  the  Su- 
prenie  Court  against  Anderson  Bourgeois  and 
others,  aggregating  $6,149.58.  They  were 
assigned  to  her  son  Earl  S.  Edwards,  who, 
in  July,  1914,  sold  and  agreed  to  assign  them 
to  Rebecca  Estell  Bourgeois  for  $2,260.  $1,- 
853  of  the  purchase  price  has  been  paid,  and 
the  balance  was  tendered  and  refused,  and 
this  bill  is  filed  to  compel  an  assignment. 
The  verbal  agreement  of  sale  is  set  out  in  the 
bill  and  admitted  by  the  answer,  and  Is  ev- 
idenced by  a  receipt  which  reads  as  follows: 
"$200.00.  Ocean  City,  July  16,  1914. 

"Received  of  Rebecca  Estell  Bourgeois  check 
for  $200,  which  when  paid  shall  be  a  receipt  on 
account  of  $2,2S0,  which  is  to  be  paid  inside  of 
60  days  from  the  date  hereof,  said  $2,250  whrn 
paid  shall  be  in  full  for  all  claims  Earl  EMwanIs 
has  or  had  against  Anderson  Bourgeois  et  al., 
and  which  said  Edwards  agrees  to  assign  to  said 
Rebecca  Ebtell  Bourgeois. 

"[Signed]    O.  L.  Smyth, 
"Attorney  for  Earl  S.  Edwards." 

The  $1,863  was  paid  In  tour  installments 
within  the  60  days  agreed  upon,  as  mention- 
ed in  the  receipt,  and  when  the  balance  was 
offered  a  few  days  after  the  expiration  of 
that  time  Edwards  refused  to  receive  it  and 
live  up  to  his  bargain,  on  the  shallow  pre- 
text that  time  was  of  the  essence  of  the  con- 
tract, and  he  sets  it  up  as  one  of  his  de- 
fenses. It  ladts  merit.  If  for  no  other  rea- 
son than  that  the  delay  was  brought  about 
by  Smyth,  the  attorney  of  Edwards.  At  the 
time  fixed  for  the  transfer,  and  payment  of 
the  balance,  a  few  days  before  the  expiration 
of  the  period,  Smyth  had  not  provided  him- 
self with  an  assignment,  and  time  was  given 
him  to  obtain  it  The  real  ground  for  refus- 
ing to  perform  the  contract,  and  the  main  de- 
fense offered,  is  that  Anderson  Bourgeois, 
the  Judgment  debtor,  procured  it  by  falsely 
representing  that  he  was  possessed  of  no 
pr<q)erty  out  of  which  the  judgments  could  be 
made,  and  that  he  was  execution  proof, 
whereas  in  truth  he  was  the  owner  of  the 
Hotel  Normandle  at  Ocean  City,  held  for 
him  by  his  wife,  Annie  Estell  Bourgeois,  in 
trust,  in  fraud  of  creditors ;  that  he  carried 
on  the  hotel  business  in  her  name ;  that  the 
money  used  to  buy  the  judgment  was  his 
money,  the  proceeds  of  said  business;  that 
he  was  the  actual  purchaser;   and  that  the 
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ctHnpIainant,  Rebecca  Estell  Bonrgeda,  his 
daughter,  was  a  mere  flgurebead.  By  cross- 
bill the  defendant  Bdwards  seeks  to  Impress 
his  Judgments  as  lisae  upon  the  hotel  prop- 
«rty. 

[2]  It  is  established  that  Anderson  Bour- 
geois negotiated  the  purchase  of  the  Judg- 
ments in  the  name  of  the  complainant ;  that 
he  represented  tils  financial  condition  as  al- 
leged ;  that  the  purchase  money  came  from 
the  hotel  business;  and  that  the  hotel  was 
managed  by  him  and  the  funds  of  the  busi- 
ness banked  in  the  name  of  his  daughter. 
The  explanation  is  that  the  property  and 
business  were  those  of  the  wife;  that  he 
managed  both  for  her  without  fixed  compen- 
sation ;  that  the  trade  funds  were  handled 
by  the  daughter  as  the  agent  of  the  wife; 
and  that  the  Judgments  were  purchased  with 
the  wife's  funds,  for  her,  In  the  name  of  the 
daughter.  That  a  contract  to  purchase  a 
debt  may  be  enforced  in  equity  (Pomerdy  on 
Cont  I  20);  that  specific  performance  of 
a  ccmtract  obtained  by  dec^tfol  practices 
will  be  denied  (36  Qya  600 ;  6  Pomeroy,  Bq. 
Jnr.,  I  786);  that  a  parol  contract  of  pur- 
chase by  a  debtor  of  his  own  debt  for  a  sum 
less  than  the  amount  due  Is  unenforceable 
for  want  of  consideration  (Eckert  v.  Wallace, 
75  N.  J.  Law,  171,  07  Ati.  76) ;  and  that  a 
huslKind  may  give  his  time  and  labor  to  the 
management  of  his  wife's  business,  without 
remuneration,  and  Immune  from  creditors' 
attack  (Taylor  v.  Wands,  55  N.  J.  Eq.  491, 
87  AU.  816,  62  Atn.  St  Rep.  818)— are  all 
well-settled  and  pertinent  principles  assert- 
ed, but  not  debated,  by  counsel.  The  propo- 
sition of  law.  advanced  by  the  complainant 
that  Edwards,  at  the  time  the  contract  was 
made,  knowing  that  the  representations  were 
false  and  that  the  business  was  that  of  his 
debtor,  is  without  redress,  citing  Baker  v. 
Spencer,  47  N.  T.  562,  Adams  ▼.  Sage,  28  N. 
r.  108,  Parsons  ▼.  Hughes,  9  Paige  (N.  T.) 
601,  Ackerman  v.  Ackerman,  44  N.  J.  Law, 
178,  and  I^embeck  v.  Gerken,  86  N.  J.  Law, 
111,  90  Atl.  698,  is  inappUcable;  for,  if  both 
falsity  and  knowledge  of  deceit  be  admitted, 
then  the  situation  would  be  governed  by  the 
rule  already  stated  that  a  purchase  by  a 
dtbtor  of  his  debt  for  a  lesser  sum  than  the 
amount  due  does  not  liquidate  it 

n»ere  was  no  testimony  offered  to  impeach 
the  r^resentation&  that  Induced  the  making 
of  Oie  contract,  other  than  that  which  related 
to  the  ownership  of  the  hotel  and  the  pro- 
prietorship of  the  enterprise,  and  the  ques- 
tion to  be  decided  is:  Does  the  evidence  es- 
tablish that  the  hotel  was  the  debtor's  pr<^ 
erty,  or  that  the  business  belonged  to  him? 
The  conclusion  reached  as  to  the  former  will 
have  a  strong  bearing  in  disposing  of  the 
latter,  and  that  subject  will  be  first  exam- 
ined. 

[3-6]  The  history  of  the  hotel  ownership 
la  som<»what  involved,  tedious  to  follow,  and 
diflBcult  to  miniature.   The  Normandie  Hotel 


vras  owned  originaQr  by  the  Ocean  City  Real 
Estate  8c  Investm&it  CwniMuiy,  of  wisicb  Aor 
derson  Booiseois  was  the  holder  of  60  per 
cent,  and  hla  wtt^  Annie  EsteU  Bourgeois, 
the  owner  of  40  per  cent  of  the  capital 
BtodL.    In  Septemb^,  1907,  tlie  company  sold 
the  hotel  to  Phillii»  H.  S.  Cake  for  $55,000; 
110,000  in  caab,  and  mortgagee  for  $30,000 
and  $16,000  respectively.    Only  $7,000  of  the 
cash  consideration  was  paid.    The  company 
at  that  time  went  into  liquidation,  and  the 
$30,000  uu^tcage  was  taken  in  tha  name  of 
Its  directors,  statutory  trustees,  and  shortly 
after  assigned  to  Mrs.  Bourgeois.    The  prop- 
erty was  sold  to  Cake,  subject  to  a  $16,000 
mortgage  held  by  one  Wiley,  which  was  to 
have  been  paid  off  by  the  company,  but,  as 
only  part  payment  was  made,  reducing  the 
principal   to  $11,600,   the  $16,000   mortgage 
given  by  Cake  was  assigned  to  Wiley  In  es- 
crow.    Cake  immediately  began  to  remodel 
the  hotel,  and  purchased  an  adjoining  strip  of 
land,  upon  which  he  started  to  build  an  ad- 
dition or  annex.     Mrs.  Bourgeois  advanced 
the  money  necessary  to  buy  tills  atrip  over 
and  above  a  mortgage  of  $3,600  held  by  one 
Corson.    In  the  spring  following,  1908,  after 
Cake  had  dismantled  the  hotel  and  partly 
erected   the  annex,  he  waa  stalled  In  his 
operations  for  want  of  cash  or  credit    Mrs. 
Bourgeois  bad  advanced  to  blm  considerable 
money,  and  in  this  fix  she  had  to  stq;>  in,  in 
aelf-protection,  and  advance  more  to  finish 
the  Jobs.    At  that  time,  May  20,  1008.  Cake 
executed  to  her  a   mortgage  on  the  hotd 
and  annex  for  $60,000,  to  secure  past  loans 
and  future  advances.     While  the  building 
operations  were   still   going  on,   foreclosure 
proceedings  were  begun  on  the  WUey  mort- 
gage, and  at  the  sheriff's  sale,  June  7,  1900, 
the  property  was  struck  off  to  Mrs.  Boargeola 
for  $19,500.     Nixon  v.  Cake,  Docket  30,  p. 
644.    The  Corson  mortgage  waa  also  fore* 
closed  and  struck  off  to  Mrs.  Bonrgeoia  Sep- 
tember 20,  1900,  tot  $6,900.    Corson  v.  Cake^ 
Docket  81,  p.  72.    In  both  casea  Mrs.  Bour- 
geois waa  a  party  defrndant  by  reason  of  h» 
subsequoit  mortgages,  and  in  the  latter  ault 
the  assignor  of  Edwards  waa  a  defendant  be- 
cause of  the  Judgments  here  involved.    After 
the  sale  Mrs.  Bourgeois  found  herself  nnatde 
to  negotiate  a  loon  upon  the  property  or  to 
otherwise  raise  a  suflSdent  sum  to  pay  the 
sheriff   and   other   obligations   whldi   were 
then  pressing,  approximately  $35,000^  and  in 
this  dilemma  Mr.  George  A.  Bourgecds.  her 
brother-in-law,  and  an  esteemed  member  o£ 
our  bar,  came  to  her  rescue,  and  by  Joining 
her  in  a  lx>nd  to  the  Oentral  Trust  Con^any 
of  Camden,  secured  by  a  mortgage  on  the 
hotel  property,  obtained  a  loan  of  $30,000^ 
and  by  indorsing  her  note  secured  ^iJBOO 
from  the  Marine  Trust  Company  of  Atlantic 
City,  which  put  her  In  fonda  to  sqnace  b&e 
Uabllltlea.    To  secure  himwelf  against  losa 
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Mr.  Bourgeois  incorporatad  the  ^tna  Com- 
pany, whlcb  he  controlled  and  to  which  he 
had  the  property  transferred,  and  by  means 
of  which  he  managed  the  hotel  business  dur^ 
Ing  the  following  season.  Immedlatdy  npon 
the  conreyance  the  company  executed  to  Mrs. 
Bourgeois  three  mortgages  of  $17,500,  ^,000, 
and  $2,00Q  respectively,  concurrent  Hens,  the 
first  two  presumably  representing  her  Invest- 
ment, and  the  latter  to  secure  the  balance  doe 
a  materialman,  American  Art  Marble  Oonir 
pany,  and  thereafter  omTeyed  the  premises 
to  Rebecca  'BsteU  Bourgeois,  the  conveyance 
being  made  to  her  Instead  of  to  her  mother, 
to  prevent  a  merger  of  the  mortgages.  In 
1913  the  Central  Trust  Company  foreclosed 
Its  mortgage,  and  at  the  sale  the  property  was 
bid  In  by  Mrs.  Bourgeois  and  conveyed  to  her 
by  the  sheriff  on  August  28, 1013.  She  financ- 
ed the  purchase  by  a  loan  of  $30,000  from 
the  Economy  Building  &  Loan  Association, 
to  which  she  also  gave  two  mortgages  of 
$15,000  each.  This  ends  the  redtal  of  the 
title,  and  at  this  point  we  may  properly 
pause  to  consider  the  efficacy  of  the  title 
conveyed  to  Mr&  Bourgeois  by  the  sherUt 
under  the  two  foreclosure  proceedings  of  the 
Nixon  and  Corson  mortgages ;  for  It  Is  thor- 
oughly settled  by  abundance  of  aatitorlty  that 
a  purchaser  under  a  foredosure  sale  aoqnlrea 
the  title  of  the .  mortgagee  and  the  Inter- 
est of  all  the  defendants  as  of  the  time  of  the 
Institution  of  the  suit  Mount  ▼.  Manhattan 
Co.,  43  N.  J.  Eq.  26,  9  Atl.  114,  affirmed  44 
N.  3.  Eq.  297,  18  Atl.  80;  Boorum  v.  Tucker, 
61  N.  J,  Eq.  136,  28  Atl.  456;  Hennlnger  v. 
Heald,  52  N.  J.  Bq.  431,  29  AiL  190;  Wlmpf- 
bdmer  v.  Prudential  Insurance  Co.,  56  N.  J. 
E>q.  685,  39  AU.  916.  It  is  true,  as  the  de- 
fendant asserts,  that  refuge  cannot  be  taken 
behind  them  if  it  is  satisfactorily  made  out 
that  Anderson  Bourgeois  thereby  concealed 
bis  interest  In  the  hotel  and  caused  this  In- 
terest to  be  transferred  to  bis  wife  in  fraud 
of  creditors.  The  form  of  the  transaction  is 
Immaterial.  Equity  locAs  to  the  substance. 
A  fraud  perpetrated  by  means  of  Judicial  pro- 
cedure is  as  vulnerable  and  Impotent  as 
any  other  Imposition,  whatever  the  scheme 
may  be.  Metropolitan  Bank  v.  Dnrant,  22  N. 
J.  Bq.  35,  affirmed  24  N.  J.  Eq.  556;  Lee  v. 
Ctole,  44  N.  J.  Dq.  318,  16  Atl.  531,  reversed 
on  facts,  46  N.  J.  Eq.  779,  18  AO.  854  A 
decree  In  a  mortgage  forecloaare  Is  not  res 
Judicata  as  between  defendants  whose  rights 
have  not  been  litigated.  2SCyal279;  Gard- 
ner V.  Ralsbeck,  28  N.  J.  Eq.  71.  Now,  un- 
less It  Is  shown  that  the  foreclosure  sales 
were  effected  in  promotion  of  a  fraudulent 
design  to  cheat  the  creditors  of  her  husband, 
or  that  she  acted  as  trustee  for  her  husband. 
Mis.  Bourgeois'  new  title,  bom  of  the  two 
mortgages,  which  admittedly  were  bona  fide. 
Is  unlmpeadiable.  The  charge  ind  the  in- 
sistence that  the  mortgage  foreclosures  were 
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brought  about  by  the  oonnivanoe  of  Mr.  and 
Mrs.  Bourgeoia  are  not  In  the  slightest  degree 
supported  by  evidence.  CRiere  Is  not  a  shred 
of  testimony  that  they,  or  either  of  them, 
contrived  or  were  instrumental  in  the  bring- 
ing of  the  suits,  and  for  aught  that  appears 
they  were  unwilling  parties  to  it;  there  Is 
nothing  In  the  circumstances  to  Justify  the 
Inference  that  they  In  any  manner  invited 
them,  nor  is  there  anything  in  the  case  upon 
which  to  found  a  belief  that  in  purchasing 
the  property  at  the  sheriff's  sale  Mrs.  Bour- 
geois acted  otherwise  than  for  herself.  The 
desperate  financial  straits  In  which  she  then 
was  and  wblch  required  the  assistance  of 
her  brother-in-law  to  relieve  her  argues  pro- 
foundly against  inviting  so  distressing  a 
situation.  So  far  as  the  ownership  Is  con- 
cerned, tbese  conclusions  could  end  here^ 
but  I  surmise  It  will  be  more  satisfying  to 
the  contending  parties  to  discuss  the  circum- 
stances from  which  it  is  argued  that  fraud 
is  Inferable,  and  I  will  state  them  as  suc- 
cinctly as  possible. 

[7]  Mrs.  Bourgeois  was  possessed  of  an  ex- 
tensive lai^d  estate  Inherited  from  her  par- 
ents, and,  having  the  business  capacity  and 
experience  of  the  ordinary  gentlewoman  only, 
she  throughout  her  married  life  left  its  man- 
agement and  dlsposltloni  to  her  husband  who 
used  it  according  to  his  own  good  Judgment 
and  accounted  for  It  when  and  as  he  willed, 
and  undoubtedly  fairly  and  honestly.  He 
had  used  considerable  of  her  money,  collect- 
ed from  the  sale  of  her  land,  and  in  repay- 
ment gave  her  the  40  per  cent  of  the  stock 
In  the  Ocean  City  Real  Estate  &  Inivestment 
Company  when  It  was  formed  in  1899.  From 
that  time  until  1908,  when  the  corporation 
went  Into  liquidation,  he  had  appropriated 
considerable  more  of  her  estate.  When  Cake 
purchased  the  Normandle,  he  contracted  with 
him  to  erect  the  annex  for  $33,000,  and  to 
build  bathrooms  for  $6,600.  He  completed 
these  contracts,  but  was  never  paid.  It  Is 
claimed  that  he  obtained  the  lumber  frcHn 
his  wife's  estate,  and  that  she  furnished  him 
with  money  to  carry  on  the  operation,  in  the 
aggregate  to  the  value  and  amount  of  $20,000, 
and  to  secure  her  he  caused  to  be  assigned 
his  three  fifths  interest  in  the  $30,000  pur- 
chase-money mortgage  given  fey  Cake;  the 
remaining  two  fifths  belonged  to  her  by  rea- 
son of  her  proportionate  stockholdings  In  the 
real  estate  company.  That  Mrs.  Bourgeots 
advanced  to  her  husband  $8,000  towards  this 
undertaking,  that  he  procured  lumber  of  the 
value  of  $12,000  from  her  sawmill,  and  that 
she  len^  to  Cake  and  paid  for  his  use,  in  re- 
modeling the  hotel,  approximately  $60,000, 
for  which  Cake  gave  his  mortgage  of  that 
amount,  is  the  testimony  of  Mr.  and  Mrs. 
Bourgeois.  It  is  not  clear  whether  this  mort- 
gage was  Intended  to  refund  the  Nixon  and 
Corson  mortgages.  The  explanations  of  the 
various  transactions  are  not  harmonious,  and 
the  proof  of  the  advances  equal  to  the  secnil- 
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ties  is  InconduslTe,  but  withal  It  Is  satis- 
factorily shown  that  Mrs.  Bourgeois  inivested 
a  vast  sum  of  her  private  estate;  that  she 
borrowed  much  mosey  from  banks  and  friends 
and  pledged  her  resources  to  the  point  of 
exhaustion  to  save  the  hotel;  that  her  hua- 
band's  appropriations  were  large;  and  that 
the  assignment  and  execution  of  the  two  mort- 
gages to  her  were  actuated  by  motives  of  good 
faith  and  for  the  single  purpose  of  securing 
her  against  loss.  That  the  testimoniy  is  in 
confusion  and  that  Mr.  and  Mrs.  Bourgeois 
were  unable  to  account  to  the  amount  of  her 
securities  after  the  lapse  of  seven  years, 
whoi  account  and  vouchers  were  no  longer 
available  and  memory  had  failed,  is  not  sur- 
prising and  her  diligent,  but  unsuccessful, 
efforts  to  round  out  the  grand  total  is  in  np 
sense  compiling  evidence  against  the  integri- 
ty of  her  claims.  The  onus  of  establishing 
It  to  Djot  upon  her;  the  burden  of  proof  that 
her  claims  were  untrue  and  fraudulent  was 
upon  the  defendant  EQwards.  Taylor  v. 
Wands,  supra.  This  burden  the  defendant 
has  not  sustained. 

[S]  There  is  one  additional  aspect  to  which 
allusioi^  should  be  made,  which  counsel  urges 
as  a  badge  of  fraud,  and  as  demonstrating 
that  a  valuable  interest  in  the  hotel  Is  held 
by  Mrs.  Bourgeois  in  trust  for  her  husband. 
His  outlay  in  performing  his  contract  with 
Uake  of  $33,000  for  the  annex  and  $25,000 
for  extras,  gave  additional  value  to  his  wife's 
mortgage  Hens,  and  It  is  the  Insistence  that 
fraud  Is  to  be  inferred  from  his  failure  to 
secure  his  debt  by  mechanic's  lien  or  mortgage 
on  Oje  property ;  in  other  words,  the  argumenjt 
is  that  he  should  have  protected  himself  at 
the  expense  of  his  wife  and  sacrificed  her 
interests  for  his  own  gain.  An  all-suffldent 
answer  to  this  Is  that,  in  view  of  the  confi- 
dence reposed  In  him,  under  the  Infiuence  of 
which  his  wife  surrendered  to  him  the  manage- 
ment and  coq|trol  of  her  fortune,  which  he 
jeopardized,  such  an  advantage,  In  the  crisis, 
would  have  been  unconscionable  and  unpar- 
donable. In  the  circumstances  common  hones- 
ty an4  Justice  dictated  that  he  should  forego 
hto  own  rights  rather  than  that  she  should 
suffer.  It  was  his  privilege  to  grant  her  the 
preference,  and  I  know  of  no  rule  of  law  or 
equity  that  required  him  to  subordinate  her 
interests  to  his  or  to  those  of  his  creditors. 
Furthermore,  it  is  to  be  noted  that  at  the  time 
the  preferences  were  given  Mr.  Bourgeois  was 
only  contingently  liable  as  surety  of  Cake  to 
(he  defendant  Edwards'  assignor,  and  fraudu- 
lent Intent  as  a  matter  of  law,  is  therefore 
not  to  be  implied.  Severs  v.  Dodson,  63  N.  J. 
Bq.  633,  34  AU.  7,  51  Am.  St  Bep.  641. 

Nor  is  there  anything  in  the  contention  that 
Mrs.  Bourgeois  holds  the  hotel  in  trust  for  her 
husband  to  the  extent  of  the  value  added  to 
the  property  by  reason  of  the  performanjce  of 
his  contract  with  Cake.    There  is  no  proof  of 


a  trust  relation,  and  none  to  Inferable  from 
the  circumstances.  There  is  no  evidence  of 
the  present  value  of  the  property,  to  show 
that  it  exceeds  the  amount  of  Mrs.  Bourgeolef 
Investment,  nor  to  there  any  as  to  the  state 
of  the  hotel  at  the  time  it  was  sold  to  her  by 
the  sheriff  and  that  ini  Its  then  incomplete 
condition  it  was  worth  more  than  the  amount 
of  her  bids.  And  in  support  of  the  new  title 
acquired  by  MrK  Bourgeoto  from  the  mort- 
gagees under  the  foreclosure  sale  is  the  un- 
disputed fact  that  the  purchase  price  was 
her  moqey  exclusively,  obtained  by  her  with- 
out the  participation  of  her  husband  in  its 
procurement 

19]  Now,  as  to  the  business:  The  manage- 
ment of  this,  like  the  other  affairs  of  Mrs. 
Bourgeois,  is  in  the  hands  of  her  husband, 
who  has  geujeral  charge  of  the  conduct  of  the 
hotel  The  finances,  however,  are  under  the 
control  of  her  daughter,  the  complainant 
Annually,  at  the  beginning  of  each  season,  she 
to  put  in  funds  by  her  mother  which,  togeth- 
er with  the  proceeds  of  the  business,  are  de- 
posited in  her  name  and  checked  out  by  her  as 
the  requirements  of  the  business  demand  and 
as  her  mother  and  father  may  direct  She  ac- 
counts to  her  mother.  During  the  proq>er- 
ons  season  Mrs.  Bourgeois  received  the  profits 
and  in  lean  years  she  has  been  compelled 
to  resort  to  other  funds  to  keep  the  concern 
g<dng.  I  have  little  doubt  that  the  enterprise 
is  hers,  and  that  the  moneys  used  to  buy  the 
judgments  belonged  to  her,  and  that  they 
were  bought  for  her  in  the  n^me  of  iier 
daughter.  The  profits  of  a  wife's  business, 
though  derived  through  the  activities  of  her 
husband,  nevertheless  belong  to  the  wifle. 
Tresch  v.  Wlrtz,  34  N.  J.  Eq.  124;  ElUot  v. 
Bodine,  59  N.  J.  Law,  567, 86  Atl.  1088 ;  Taylor 
V.  Wands,  supra ;  Kutcher  v.  Williaius,  40  N.  J. 
Eq.  436,  3  AtL  257;  Dickson  v.  Shay,  46  N.  J. 
Bq.  821,  18  AU.  688;  Arnold  v.  Taleott,  55 
N.  J.  Eq.  519,  37  AU.  891. 

A  decree  will  be  advised  in  favor  of  the 
complainant,  with  costs. 

MOLINA  V.  COMISION  REOnLADORA 
DEL  BIEROADO  DB  HENEQUEN. 

(Supreme  Court  of  New  Jersey.    July  17, 1918.) 

1.  INTEBNATTONAL  LAW  «=S>4  —  RECOONrnON 
OV  FOBEION  OOVEBNMKNr— JRCTBOACTTVX  EF- 
FECT. 

The  recognition  by  the  United  States  on  Aa- 
gust  31,  1917,  of  the  Oarranza  government  aa 
the  de  jure  government  of  Mexico  is  retroactive 
in  effect  and  validates  all  actions  and  conduct 
of  the  government  so  recognised  from  the  com- 
mencement of  its  existence. 

2.  International  Law  4=98— Right  of  Sk- 
qCKBTRATOBS— Cd8i;ooianbbip. 

A  government  which  has  seauestered  proper- 
ty occupies  to  it  the  positicHi  of  custodian  only. 

3.  INTEBNATIO'NAL   Law    9»12— SEQTrBSTEBBO 

Pbopebtt— Action  fob  Convbbsion— Pboof. 
In  an  action  for  conversion  of  proi>erty  se- 
questered by  an  agency  of  a  foreign  government 


«s>roT  other  eaaai  iM  mubs  topie  and  KET-NUMBBR  In  all  Ktr-Numlxrad  DlsMb  and  Indez«i 


Digitized  by 


Ljoogle         I 


N.J.) 


MOLINA  T.  COMISION  KEOULADORA  DKL  MEBCADO  DE  H. 


451 


on  motion  to  strike  the  complaint,  defendant 
most  show,  not  only  that  the  agency  had  author- 
ity to  dispose  of  the  property  sequestered,  but 
that  it  had  authority  to  dispose  ot  all  of  it 

4,  iNTWtlTATIONAL   LAW   €=S»10— JTJBISDICTION 

— Residence  of  Pasties. 
That  both  plaintiff  and  defendant  in  a  con- 
version suit  for  property  sequestered  by  an  agen- 
cy of  a  foreign  government  are  citizens  of  a  for- 
eign country  wherein  the  wrong  complained  of 
was  committed  does  not  deprive  the  coorts  of 
this  state  of  jurisdiction. 
6.  Intebnationax,  Law  «=>10-^u>i8DioTion 

— FOBBIGW  TeRSITOBY. 

That  the  courts  of  one  independent  govern- 
ment will  not  sit  in  judgment  on  the  validity  of 
the  acts  of  another  done  within  its  territory  does 
not  deprive  the  courts  of  the  first  government  of 
jurisdiction  once  acquired   over  the  case. 

Action  by  Blcardo  Molina  against  the 
Comisioii  'Regnladora  del  Mercado  de  Hene- 
qnen.  On  motion  to  strike  out  the  complaint. 
Motion  denied. 

Argued  before  Justice  SWAYZB  sitting 
alone  pursuant  to  1912  Practice  Act  (P.  L.  p. 
877). 

Nelson  S.  Spencer  and  Otto  O.  Wlerum, 
Jr.,  botb  of  New  York  City,  and  Robert  H. 
McCarter,  of  Newark,  for  the  motion.  Wil- 
liam Bradford  Roulstone,  of  New  York  City, 
and  RIobert  S.  Hudspeth,  of  Jersey  City, 
opposed. 

SWAYZE,  J.  After  the  denial  of  the  mo- 
tion to  dissolve  tbe  attachment  in  this  case 
<108  Atl.  397),  the  defendants  obtained  leave 
to  move  to  strike  ont  the  complaint,  and  to 
take  testimony  with  that  in  view.  This  mo- 
tion is  now  before  ma 

[1]  It  is  unnecessary  to  go  into  the  evi- 
dence in  detail.  I  am  satisfied  that  on  April 
15,  1916,  the  revolutionary  autboritles  in 
Yucatan  took  proceedings  against  the  prop- 
erty of  the  present  plaintiff.  These  revolu- 
tionary authorities  were  acting  under  Gen. 
Oarranza ;  and  their  action  was  subsequently 
recognized  by  his  government  as  early  as 
1918.  The  Carranza  government  had  then 
been  recc^nlzed  by  the  United  States  (on 
October  19,  1915)  as  the  de  facto  government 
In  Mexico;  It  has  since  been  recognized  (on 
Angust  31,  1917),  as  the  de  jure  government ; 
and  the  recognition  by  the  United  States  is 
retroactive  in  effect,  and  validates  all  the 
actions  and  conduct  of  the  government  so 
recognized  frcmi  the  commencement  of  its 
existence.  Oetjen  v.  Central  Leather  Co.,  246 
U.  S.  297,  38  Sup.  Ct.  309,  62  I*  Ed.  728. 

It  is  settled  by  the  decisions  in  that  case 
and  in  Rlcaud  v.  American  Metal  Co.,  246  U. 

5.  304,  38  Sup.  Ct  312,  62  L.  Ed.  733,  that 
our  courts  will  not  sit  in  Judgment  on  the 
validity  of  the  acts  of  another  independent 
government  done  within  Its  own  territory. 
It  is  therefore  unnecessary  to  Inquire  whether 
the  action  taken  by  the  revolutionary  author- 
ities of  Yucatan  against  Molina's  property 
was  legal  or  not  It  was  effective  under  the 
existing  drcnmstances  of  rerolutlon;    and. 


the  only  question  for  this  court  is  what  the 
action  was.  The  answer  depends,  in  the  first 
Instance,  npon  the  construction  of  two  doca- 
mentsr  (1)  The  decree  (to  call  it  by  that 
name)  of  Qea.  Alvarado,  of  April  15,  1915; 
and  (2)  his  instructions  to  Andres  Barera, 
dated  April  16, 1915.  Subsequent  acts  are  im- 
portant as  showing  that  the  Mexican  govern- 
ment recognized,  and,  so  to  speak,  took  over 
the  action  of  tbe  Yucatan  government,  and 
that  the  decree  of  April  15th  applied  to  Mr. 
Molina.  The  decree  of  April  15th  does  not 
mention  Molina's  name ;  but  it  is  suffldently 
proved  that  he  was  one  of  the  class  of  persons 
therein  referred  to.  .  The  decree  prevented 
him  from  selling,  mortgaging,  or  alienating 
his  property,  and,  in  Itself,  went  no  further. 

The  Instmctions  to  Barera  the  next  day 
are  more  spedflc.  Their  force  and  effect  is 
to  be  determined  by  the  quotation  therein 
contained  from  the  order  Issued  by  Gen.  Al- 
varado to  Alvarez,  representative  of  Molina, 
whtdi  was  embodied  in  the  instructions  to 
Barera  evidently  to  define  tbe  scope  of  those 
instructlcHiB. 

On  these  documents  the  def»idant  relies. 

Die  case  shows  clearly  that  they  amounted 
to  what  is  called  by  the  defendants  a  seques- 
tration of  Molina's  property.  The  case  does 
not  turn  upon  the  proper  or  tbe  improper 
translation  of  words ;  nor  does  it  depend  at 
all  upon  the  use  of  the  word  "sequestration" 
by  the  defendants.  It  depends  upon  the  acts 
of  the  parties,  and  the  authority  given. 

[2]  The  announcement,,  as  it  is  called,  to 
Alvarez,  which  is  s^t  forth  in  the  order  to 
Barera,  states  that  the  government  hss  r<^ 
solved  to  sequester  the  properties  of  Molina 
with  the  purpose  of  b^inning  the  investiga- 
tion of  the  dvll  and  penal  responsibilities 
which  the  state  will  exact  It  was,  then,  a 
sequestration  at  tbe  beginning  of  a  proceed- 
ing, call  it  Judicial  or  not  It  was  a  seques- 
tration by  way  of  mesne  process,  and  not  by 
way  of  final  process;  for  evidently,  before 
Molina's  title  could  be  divested  under  the 
proceeding,  there  was  meant  to  be  some  in- 
vestigation. This  investigation  was  had,  and 
MoUna  was  found  to  come  within  the  class  of 
persons  whose  property  was  to  be  sequester- 
ed. The  rights  that  passed  by  the  sequestra- 
tion were  such  rights  as  would  pass  upon  a 
sequestration  by  way  of  mesne  process  under 
our  law;  those  rights  are  rights  of  custody 
only,  and  not  of  title.  It  has  been  held  that 
on  such  a  sequestration  under  our  law  a  sale 
may  be  ordered  by  the  court  of  certain  kinds 
of  property,  including  the  produce  of  a  farm. 
Shaw  V.  Wright,  3  Ves.  22;  Goldsmith  t. 
Goldsmith,  5  Hare,  123.  Where  a  govern- 
ment has  sequestered  pnv)erty,  no  doubt  It 
also  may  order  a  sale.  But  speaking  gener- 
ally, the  position  of  sequestrators  is  that  of 
custodians  only. 

That  this  was  the  nature  of  the  procedure 
In  tbe  present  case  la  shown  by  the  express 
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limitation  upon  the  anthorlty  given  to  Alvar- 
ez, as  the  represKitatlTe  of  Ifollna.  He  Is 
ordered  to  abstain,  as  long  as  the  sequestra- 
tion lasts,  from  disposing  In  any  way  of  Mo- 
Una's  property  under  his  strictest  respomA- 
blllty  to  the  government.  This  prevented 
any  sale  by  him ;  and  there  Is  no  suggestl<Hi 
of  any  sale  by  the  government  or  Its  agenta 
That  Is  excluded  by  the  fact  that  Investiga- 
tion was  to  be  made  before  Molina  was  con- 
demned. Alvarez  Is  also  told  by  the  order  of 
Gen.  Alvarado  that  this  does  not  deprive  him 
of  the  admlnlstratl(Hi  of  such  properties; 
that  be  must  give  an  account  of  It  to  the  pro- 
visional superintendent  and  controller,  An- 
dres Barera.  The  subsequent  papers,  especi- 
ally the  detailed  report  of  July  12, 1916,  from 
the  director  general  of  sequestered  property, 
shows  that  it  was  the  policy  of  the  govern- 
ment to  keep  the  adminlstrator'B  staff  which 
was  officiating  In  control  of  the  sequestered 
property,  for  the  vwy  obvious  reason  that  in 
that  way  the  property  would  be  made  very 
uatdx  more  productive. 

[3]  It  is  clear  that,  under  the  order  of 
April  16th  to'  Barera,  he  was  not  to  have  the 
actual  management  of  the  property,  but  to 
receive  the  accounts  of  the  administration  by 
Alvarez,  Molina's  own  representative.  It  Is 
quite  likely  that  the  adminlstratloQ  late^  In- 
volved the  turning  of  the  property,  or  the  pro- 
ceeds of  the  land,  into  cash,  notwithstanding 
the  express  prohibition  in  Oen.  Alvarado's 
order  to  Alvarez :  and  it  may  be,  and  I  think 
It  probable,  that  the  accounting  by  Alvarez 
to  Barera  Involved  not  merely  a  statement  of 
account,  but  the  actual  turning  over  of  pro- 
ceeds of  sales  If  any  were  subsequently  per- 
mitted, and  it  Is  possible  that  Alvarez,  as  the 
recognized  rei>resentatlve  of  Molina,  confided 
with  the  administration  of  Molina's  property 
by  Gen.  Alvarado  himself,  subsequently  was 
permitted  to  sell  the  produce  of  the  farm  and 
to  pass  a  good  title  thereto.  This,  however, 
is  not  the  claim  of  the  defendants.  Such  a 
claim  would  not  avail  on  this  motion,  since, 
in  the  absence  of  an  express  order  for  sale. 
It  Involves  inferences  to  be  drawn  by  a  Jury 
from  facts  proved.  The  defendant's  present 
claim  is  that  In  some  way  and  at  some  time 
ttie  revolutionary  government  had  power  to 
sell  and  pass  a  title  to  the  crops  of  henequen. 
The  evidence  makes  it  probable  that  that  was 
the  situation  at  least  as  to  a  part  of  the 
crops;  but,  as  counsel  for  the  plaintiff  well 
argued.  In  order  that  the  defendants  may  pre- 
vail upon  the  present  motion,  they  must  show, 
not  only  that  there  was  authority  to  sell  part 
of  the  crops,  but  that  there  was  authority  to 
sell  all;  for  if  the  title  to  any  part  of  the 
henequen  converted  by  the  present  defendant 
was  Imperfect,  this  action  can  be  maintained, 
although  the  amount  of  damages  might  be 
less.  Probably  this  Is  the  true  situation. 
Considerable  time  elapsed  before  the  Mexican 
govemtaoit  took  over  from  the  revolutionary 
govenunoit  of  Tucatan,  the  administration 


of  the  sequestered  estate.  Nieto  testifies  that 
the  general  manager  In  the  republic  was 
first  appointed  about  the  end  of  1915.  It 
may  well  be  that  the  revolutionary  govern- 
ment of  Tucatan  would  not,  or  could  not, 
take  the  responsibility  of  parting  with  the 
property  without  the  action  of  the  Mexican 
government  If  so,  there  was  in  the  mean- 
time no  one  aathoriEed  to  a^  the  henequen. 
It  was  ImpoTmded,  but  not  yet  forfeited  or 
condemned,  if  in  fact  it  ever  was. 

[4]  The  motion  to  dismiss  the  complaint 
must  be  denied  unless  I  am  required  to  grant 
it  because  both  plaintiff  and  defendant  are 
citizens  of  Yucatan,  and  the  wrong  complain- 
ed of  Was  committed  there.  I  know  of  no 
such  rule  in  New  Jersey ;  and  the  cases  dted 
by  counsel  from  the  New  York  courts,  to 
which  I  have  had  access,  do  not  sustain  his 
position.  On  the  contrary,  the  first  case 
dted,  Robinson  v.  Oceanic  Steam  Naviga- 
tion Co.,  112  N.  Y.  315,  19  N.  B.  626,  2  L.  E. 
A.  636,  quotes  McGormick  v.  Railroad  Co., 
49  N.  Y.  303,  to  the  contrary,  and  caUs 
attention  to  the  fact  that  the  then  pending 
case  was  governed  by  the  Code  of  Olvil  Pro- 
cedure enacted  after  the  decision  of  the 
McCormlck  Case.  We  have  no  such  statute 
as  required  the  decision  reached  by  the  New 
York  Court  of  Appeals  in  Robinson  v.  Oceanic 
Steam  Navigation  Co. 

Latourette  v.  Clark,  80  How.  Prac.  (N. 
Y.)  242,  is  said  in  Burdlck  v.  Freeman,  120  N. 
Y.  420,  24  N.  E.  949,  to  be  regarded  as  over- 
ruled; and  In  the  latter  case  the  court  did 
take  jurisdiction,  although  it  said  that  the 
Supreme  Court  might,  in  its  discretion,  have 
refused  to  entertain  the  action.  This  is  far 
from  holding  that  there  is  a  lade  of  Juris- 
diction in  such  a  case. 

Hoes  V.  N.  Y.,  N.  H.  &  H.  R.  Co.,  173  N. 
Y.  435,  66  N.  B.  119,  comes  nearer  being  in 
point,  but  the  ground  of  dedslon  there  was, 
as  the  court  said,  that  It  presented  a  case  of 
collusion  and  legal  fraud. 

I  have  not  felt  called  upon  to  examine  the 
other  New  York  cases  referred  to,  whldi  were 
dedded  by  inferior  courts. 

Even  the  case  of  Dewltt  t.  Buchanan,  54 
Barb.  (N.  Y.)  31,  dted  in  defendant's  brief, 
implies  that  special  reasons  may  Justify  an 
action  by  a  nonresident  plaintiff  against  a 
nonresident  defendant  for  an  injury  happen- 
ing abroad.  Such  a  spedal  reason  exists  in 
this  case,  where  the  proceeding  is  in  rem  to 
reach  property  attadied  in  our  Jurisdiction. 

[B]  Elven  if  counsel  for  the  defendant  are 
right  in  their  contention  that  the  henequen 
said  to  have  been  converted  by  the  defendant 
had  all  of  it  been  sold  to  the  defendant  by 
the  authority  of  the  government  of  Me:dco 
or  of  Yucatan,  it  would  not  be  my  duty  to 
dismiss  the  complaint.  The  rule  was  stated 
by  the  United  States  Supreme  Court  in 
Ricaud  V.  American  Metal  Co.  Justice 
Clarke  for  the  court  says  that  the  rule  that 
the  courts  of  one  independent  government 
wlU  not  sit  In  Judgment  on  the  validity  at 
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the  acts  of  another  dome  within  its  own  terri- 
tory does  not  deprive  the  courts  of  Jurisdic- 
tion once  acquired  over  the  case.  It  reQulres 
only  that  when  it  is  made  to  appear  that  the 
foreign  goTemment  has  acted  in  a  given  way 
on  the  subject-matter  of  the  litigation,  the 
details  of  such  action  or  the  merit  6f  the  re- 
sult cannot  be  qnestioued,  but  must  be  accept- 
ed by  our  courts  as  a  rule  for  their  decision. 
To  accept  a  ruling  authority  and  to  decide 
accordingly  is  not  a  surrender  or  abandon- 
ment of  jurisdiction,  but  an  exercise  of  It 
The  Supreme  Court  In  that  case  In  fact  de- 
cided the  question  upon  the  merits,  as  It  had 
also  prerlonsly  decided  the  case  of  Underbill 
V.  Hernandez,  168  U.  S.  250,  18  Sup.  Ct  88, 
42  Ii.  Ed.  456.  In  the  case  of  the  American 
Banana  Co.  v.  United  Fruit  Co.,  213  V.  S.  847, 
2»  Sup.  Ct  611,  63  n  Ed.  826,  16  Ann.  Cas. 
1,047,  it  is  true  that  the  action  of  the  court 
was  a  dismissal  of  the  complaint ;  bilt  it  was 
after  a  trial  upon  the  merits,  npt  on  a  mere 
preliminary  motion.  The  action  taken  was 
equivalent  to  the  dlrectl(m  of  a  verdict  nnder 
our  practice  after  all  the  evidence  Is  in; 
and  the  defendant  would  be  swift  if  a  verdict 
should  be  directed  In  its  favor  to  call  atten- 
tion to  the  difference  In  the  legal  effect  of 
a  Judgment  thereon  and  the  mere  dismissal 
of  the  complaint.  Moreover,  if  I  understand 
the  case,  the  claim  of  the  defendants  Is  a 
claim  of  right  not  shown  by  documents  which 
the  court  must  construe,  but  shown  by  facts, 
by  acts  of  the  revolutionary  authorities,  or 
the  Mexican  government,  the  effect  of  which 
and  the  Inferences  to  be  drawn  therefrom 
are  the  proper  subjects  of  inquiry  by  a  Jury, 
as  well  as  the  date  upon  which  the  alleged 
right  to  sell  accrued. 
The  present  motion  Is  denied,  with  costs. 


(W  N.  H.  a.)  ♦ 

BLDREDGB  BREIWING  CO.  v.  OOGHEiCO 
BOTTLING  CO. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
June  28,  1918.) 

FiAmUtEHT  CONVKTANCES    «=»47  —  ASSION- 

MENTB  yoR  Benkpit  01  CteEDrroBS— Vaudi- 

TT— FKAUD. 

An  assignment  of  all  assets  including  stock 
in  trade,  for  benefit  of  creditors,  is  not  void  as 
to  creditors  as  a  sale  of  stock  in  trade,  in  vio- 
lation of  Laws  1909,  e.  69,  1 1. 

Transferred  from  Superior  Court,  Straf- 
ford County;  Allen,  Judge. 

Assumpsit  by  the  Eldredge  Brewing  Com- 
pany against  the  Cocheco  Bottling  Company. 
Transferred,  without  a  ruling,  from  the  su- 
perior court    Case  discharged. 

Assumpsit  The  defendants  assigned  all 
their  assets,  Including  stock  in  trade,  book 
accounts,  tools,  and  machinery,  to  one  O'Mal- 
ley  for  the  benefit  of  all  their  creditors. 
After  he  bad  accepted  the  trust  and  teikext 
possession  of  the  property,  the  plaintiffs  at- 
tached It  as  the  defendants'  property.    The 


court  i)ennltted  the  assignee  to  Intervene  in 
this  suit  aikd  ask  for  an  order  dissolving  the 
attachment  Transferred,  without  a  ruling, 
from  the  January  term,  1918,  of  the  superior 
court 

Ralph  C.  Gray  and  Ernest  L.  Guptill,  both 
of  Portsmouth,  for  plaintiffs.  Fred  H. 
Brown,  of  Somerswortb,  and  Hughes  &  Doe, 
of  Dover,  for  defendants. 

YOUNG,  J.  The  plaintiffs  are  creditors  of 
the  defendants,  and  they  contend  that  the  as-. 
slgnment  Is  void  as  to  them,  because  of  Laws 
1909,  a  69,  I  1.  While  an  asslgnmeat  Uke 
the  one  In  question  may  be  a  sale  for  some 
purposes  (Keneflck  v.  Perry,  61  N.  H.  862; 
McGreenery  v.  Murphy,  76  N.  H.  338,  82  AtL 
720,  39  L  B.  A.  [N.  S.]  374 ;  Qough  v.  Gllnes, 
77  N.  H.  408,  92  Aa  803;  Goodrich  v.  Wood- 
some,  102  AtL  533),  it  Is  not  a  sale  with- 
in the  ordinary  meaning  of  that  term.  This 
tends  to  the  conclusion  that  such  transac- 
tions are  not  void  under  the  provisions  of 
section  1.  The  fact  such  a  transaction  tends 
rather  to  prev«it  than  to  promote  the  evil 
at  which  that  section  Is  aimed — that  peculiar 
to  merchants  selling  their  stock  in  trade  In 
order  to  defraud  their  creditors — also  tends 
to  the  conclusion  that  such  an  assignment  is 
not  a  sale,  within  the  meaning  of  that  term 
as  It  is  used  in  this  section.  In  fact,  all  the 
evidence  points  to  this  conclusion.  It  most 
be  held,  therefore,  that  the  attachment  of 
the  trust  property  was  lUegaL 

Case  discharged.    All  concurred. 

"  OS  N.  H.  86) 

OLOUGH  et  aL  v.  WILTON. 

(Supreme  Court  of  New  Hampshire.    Grafton. 
June  29,  1918.) 

TniE     «=>9(8)— EZOIiTTDINO     FiBST    OB    LAST 

Day— Appeal. 
An  appeal  from  the  probate  court  was  not 
claimed  in  time,  where,  excluding  only  the  day 
on  which  the  decree  appealed  from  was  made, 
it  was  not  claimed  within  00  days  thereafter, 
as  required  by  Pub.  St  1901,  e.  200,  i  2,  aa  sec- 
tion 34  of  chapter  2,  providing  tiiat  the  day 
from  which  time  is  to  be  reckoned  is  to  be  ex- 
cluded in  computing  the  time  within  which  an 
act  must  be  done,  tends  to  the  conclusion  that 
that  is  the  <»il;  day  to  be  excluded. 

Transferred  from  Superior  Court,  OraftoQ 
(bounty;   Sawyer,  Judge. 

Proceieding  by  A.  M.  Clough  and  another, 
executors,  to  probate  the  will  of  Ella  A.  Hlg- 
ginson.  From  a  decree  allowing  the  will, 
George  Wilton,  administrator,  appealed  to 
the  superior  court.  Motion  to  dismiss  the 
appeal,  and  case  transferred  to  the  Supreme 
CoTort    Case  discharged. 

Probate  appeal  The  probate  court  allow- 
ed the  will  of  Ella  A.  Higglnson  on  March 
3,  1917,  and  the  defendant  appealed  from 
that  decree  on  May  3d  of  that  year.  The 
plaintiffs  moved  to  dismiss,  because  the  ap- 
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peal  was  not  dalmed  wltbln  60  days  after 
the  decree  appealed  from  was  made. 

Drew,  Shurtleff,  Morris  &  Oakes,  of  Lan- 
caster, for  plaintiffs.  George  W.  Pike,  of  Lis- 
bon, and  L.  F.  Sherman,  of  Boston,  Mass., 
for  defendant 

YOUNG,  J.  The  fact  P.  &^,  c.  2,  f  84,  pro- 
vides that  the  day  from  which  time  is  to  be 
reckoned  is  to  be  excluded  in  compnting  the 
time  within  which  an  act  must  be  done  tends 
to  the  conclusion  that  that  is  the  only  day 
to  be  excluded  in  making  the  computation. 
As  there  is  nothing  to  rebut  this  conclusion, 
it  must  be  held  that  the  appeal  was  not  claim- 
ed within  the  time  limited  by  P.  S.  c  200,  i 
2.  It  does  not  necessarily  follow  that  tba 
appellant  is  remediless  for  sections  7-9  of 
this  chapter  provide  that  one  who  Is  pre- 
vented from  claiming  an  appeal  by  accident, 
mistake,  or  misfortune  may  petition  the  court 
for  relief,  and  it  has  been  held  that  a  mis- 
take of  counsel  may  be  a  misfortune  within 
the  meaning  of  section  7.  Grout  v.  Ck>le,  67 
N.  H.  547;  St  Pierre  v.  Foster,  76  N.  H. 
10, 11,  70  Atl.  289. 

Case  discharged.    All  concurred. 

(TO  N.  H.  «)  ■==- 

CASBT  T.  FRANK  J0NE3S  BBBIWINQ  OO. 
(Supreme  Court  of  New  Hampshire.     Kocking- 
ham.     June  29,  1918.) 

1.  MASTEB  ANO  SEBVAKT  «=>961— iNJUBISS  TO 

Sbbvant— Statutes. 
To  recover  under  Laws  1911,  c.  103,  an  em- 
ployi  need  not  have  been,  at  the  time  of  the 
injnry,  working  apon  or  in  proximity  to  power- 
driven  machinery. 

2.  Masteb  and  Skbvant  «=s>278(1Q)— lif'm'r 

TO    SKBVANT^lKBFKCnOH. 

In  an  action  by  a  servant  for  injuries  occa- 
sioned by  a  sliver  on  a  hoop  on  a  barrel,  evi- 
dence held  to  sustain  a  finding  that  the  master 
should  have  discovered  the  defect  before  the 
barrel  was  delivered  to  plaintiff. 

3.  Tbiax  4=3311— ApFucATion'  or  Pkbsonai, 
Knowucdoe  or  Jubobs. 

In  an  action  for  damages  by  one  who  lost  a 
hand  through  septic  poisoning,  recovery  could 
be  had  for  pain  and  suffering,  although  there 
was  no  evidence  offered  thereon;  the  jury  in 
such  case  using  the  knowledge  they  possess  in 
common  with  men  in  general. 

4.  EVIDBNCX  «=>14-JU0ICIAI.  NOTIOB. 

It  is  a  matter  of  common  knowledge  that 
old  scars  are  often  sensitive,  and  that  amputa- 
tion of  a  band  is  frequently  followed  by  suf- 
fering. 

Transferred  from  Superior  Court,  Rock- 
Ingham  County;   Sawyer,  Judge. 

Case  by  WUliam  Casey  against  the  Frank 
Jones  Brewing  Company,  under  Laws  1911, 
c  163,  to  recover  for  Injuries  suffered  by  the 
plaintiff  while  employed  in  rolling  barrels 
of  ale  across  a  cellar  in  the  defendant's 
brewery.  Trial  by  Jury,  and  verdict  for  the 
plaintiff.  The  injury  was  caused  by  a  sliver 
of  iron,  which  projected  from  a  bo<^  on  a 
barrel.  The  sliver  appeared  old  and  rusty, 
and  the  barrel  was  not  roughly  handled  aft- 


er It  passed  from  the  control  of  those  whose 
business  It  was  to  Inspect  and  r^alr  it 
The  defendant  excepted  to  the  denial  of  its 
motion  for  a  nonsuit  and  to  certain  instruc- 
tions given  to  the  Jury.  Transferred  from 
the  May  term,  1917,  of  the  superior  court  by 
Sawyer,  J.     Bzceptions  overruled. 

Ralph  C.  Gray  and  Ernest  L,  Gnptill,  both 
of  Portsmouth,  for  plaintiff.  Cbarles  H. 
Batchelder  and  John  L.  Mitchell,  both  of 
Portsmouth,  for  defoidant 

PEASLEE,  J.  [1]  The  defendant's  claim 
that  it  is  not  liable  under  Laws  1911,  c 
163,  because  at  the  time  of  the  aocidoit  the 
plaintiff  was  not  working  upon  or  in  prox- 
imity to  power-driven  madiinery,  is  based 
upon  a  misconception  of  the  first  (pinion  in 
the  Lizotte  Case,  78  N.  H.  354,  100  Atl.  757. 
The  latw  decision  in  that  case  makes  it  cer- 
tain that  liability  under  the  act  is  not  so 
limited.  Morin,  Adm'r,  v.  Company,  78  N.  H. 
,  103  Atl.  812. 

[2]  The  defendant  also  argues  that  there 
was  no  evidence  of  its  fault  in  permitting 
the  hoop  on  the  barrel  the  plaintiff  was 
handling  to  be  in  a  dangerous  omditlcaL 
There  was  evidence  that  the  defendant  pro- 
vided for  more  or  less  inspecticm  to  discov- 
er such  defects,  that  the  silver  which  injur- 
ed the  plaintiff  was  rusty,  and  that  the  bai^ 
rel  had  not  been  subjected  to  rough  usage 
after  It  left  the  custody  of  those  who  were 
supposed  to  put  it  in  order.  This  affords  a 
substantial  basis  for  a  finding  that  the  de- 
fect existed,  bbA  should  have  beoi  discover- 
ed and  remedied,  before  the  barrd  was  de- 
livered to  the  plaintiff. 

[3,4]  The  defendant  also  excited  to  the 
charge  tq>on  the  ground  that  there  was  no 
evidence  as  to  pain  suffered  or  likely  to  be 
suffered  by  the  plaintiff.  The  injury  con- 
sisted of  a  wound  in'  the  hand,  from  which 
septic  poisoning  resulted,  necessitating  the 
amputation  of  the  hand  and  a  pait  of  the 
forearm.  There  was  no  testimony  on  the 
subject  of  pain,  but  it  must  be  evident  that 
it  is  a  usual  and  ordinary  accompaniment 
of  BUdi  an  injury.  It  is  a  matter  of  com- 
mon knowledge  that  old  scars  are  often  sen- 
sitive, and  that  amputation  Is  frequently 
followed  by  suffering  and  discomfort  for  a 
long  period  of  time.  If  damages  had  been 
asked  upon  the  ground  of  unusual  snfferins, 
the  defendant's  position  would  be  well  tak- 
en, and  the  autborlty  it  relies  upon  (Jew^ 
v.  Railway,  55  N.  H.  84)  would  be  appli- 
cable. But  the  instruction  to  which  excep- 
tion was  taken  did  not  submit  that  proposi- 
tion. It  merely  left  the  matter  to  the  Jury 
upon  the  general  question.  In  this  sKusi- 
tlon  the  Jury  were  to  use  the  knowledge  of 
the  subject  they  possess  in  common  witii 
men  in  general.  Moran  v.  Railway,  74  X. 
H.  600,  69  Aa  884,  19  Ll  R.  A.  (N.  S.)  920. 
124  Am.  St  Rep.  994;  Wheeler  v.  Oontoucook 
MUls,  77  N.  H.  651,  94  Atl.  265. 
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If  tbe  defendant's  position  was  that  the 
plaintiff  did  not  and  would  not  suffer  any 
pain.  It  could  have  inquired  of  him,  or  Intro- 
dnced  other  evidence  upon  the  si^ject.  It 
was  also  open  to  counsel  to  argue 'the  ab- 
sence of  suffering,  from  the  fact  that  the 
plaintiff  foiled  to  produce  testimony  to  show 
its  existence.  Boucher  t.  Lerochelle,  74  N. 
H.  433.  68  Atl.  870.  15  L.  R.  A.  (N.  S.)  416. 

Exceptions  overruled.    All  concurred. 


TURNER  et  al.  v.  HUDSON  CEMEiNT  & 

SUPPLY  CX).  OF  BALTIMORE 

CITY  et  aL     (No.  24.) 

(Court  of  Appeals  of  Maryland.    Jmie  20, 1918.) 

1.  FSAUDDUIITT  CONVKTANCKS  «»96(2)— OOH- 
V*YANCI1  TO    DAUOHTEB. 

If  husband's  creditMV  will  be  injured,  he, 
holding  as  tenant  by  entireties  widi  his  wife  six 
montlis  l>efore  her  death,  cannot  durins  her 
illness,  when  there  is  every  probability  of  sur- 
viving her,  claim  as  valid  consideration  for  a 
transfer  to  his  daughter  a  request  from  the 
wife  that  he  give  the  property  to  tbe  daoghter. 

2.  FRATrDlJU:NT  OONVETANOES  e=>96(^— CON- 

TXTANCB  TO  Child— Eendition  of  Sebviokb. 
Even  when  a  child  over  age,  and  while  re- 
nding with  his  parents  without  any  agreement 
for  oompensation,  renders  them  services,  such 
services  do  not  constitute  valuable  consideration 
for  a  conveyance  from  one  of  the  parents,  as 
against  creditors. 

3.  Fbacdulent    Convxtancxs    4=s>157(1)  — 
Kkovxxdos  or  Gbantex. 

A  daughter  who  iept  her  father's  accounts, 
drew  checks  and  notes  for  him,  and  was  familiar 
with  his  business,  was  chargeable  with  each 
knowledge  of  his  financial  condition  as  was 
necessary  to  bind  her  as  a  fraudulent  grantee 
under  conveyance  from  him  to  her  fraodiuent  as 
to  hia  creditors. 

4.  B'BAUDirLKNT    OONVETANCES    «=»43(1)— EX- 
TENSION  or  Credit— Faith   in   Gbantok'8 

OWRBBSHIF. 

If  a  man  is  in  debt,  and  inherits  property, 
or  it  becomes  vested  in  him  as  a  tenant  by  the 
entireties,  he  cannot  give  it  away  to  the  de^ 
rivation  of  his  creditors  merely  because  credit 
was  not  given  him  on  the  faith  of  his  ownership 
of  the  property. 

5.  FRAUDtrtBHT     OONVETANOEB    «=»206— VOL- 

ttntaby  Deed — Intention  to  Dsstbaud. 
A  voluntary  deed,  which  is  fraudulent  in 
law,  is  void  as  against  pre-existing  creditors, 
and  a  voluntary  deed,  made  with  tbe  design  to 
defraud  subsequent  creditors,  may  be  impeached 
bf  those  so  defrauded. 
&  Fbaudulent   Oonvetances   4=»274— Suit 

BT     SUBSSQUXIIT     CbeDITOBB  —  BuBDKN     OF 

Pkoof. 
In  suit  by  subsequent  creditors  to  set  aside 
voluntary  deeds,  the  burden  was  on  such  cred- 
itors to  show  that  it  was  the  intention  and  de- 
idgn  of  the  grantor  and  grantee  to  defraud  sub- 
sequent creditors. 

7.   FBAVVXnXItT  OONVKTANOES  «=>298(4)— IN- 
TENTION TO  DsFKAin)— SuxnoiKNCT  or  Evi- 
dence. 
In  suit  by  snbsetjuent  creditors  to  set  aside 
voluntary   deeds,   evidence   KM  insufBcient  to 
show  that  it  was  the  intention  and  design  of  the 
srantor  and  grantee,  father  and  daughter,   to 
defraud  such  creditors. 


8.  Fkattdumint  Conveyances  *=»313(2)  — 
Suit  to  Set  Abide— REUEr—SuppoBT  bt 
Biu,. 

In  suit  by  subsequent  creditors  to  set  aside 
fraudulent  conveyances  by  father  to  daughter, 
under  prayers,  including  on?,  for  general  relief, 
court  can  decree  sale  of  whole  lot,  subject  to 
mortgage,  to  distribute  third  of  proceeds  whidi 
creditors  are  entitled  to  have,  and  to  pay  over 
balance,  if  any,  to  daughter;  she  being  entitled 
thereta 

9.  GlFTB  <S=s»18(l)— Dkuvbet. 

Where  a  mother  intended  her  daughter  should 
have  a  sum  of  money  in  the  house,  or  whatever 
was  left  of  it  after  her  death,  but  made  no  de- 
livery of  it  during  her  lifetime,  there  was  no 
complete  gift  of  the  money  to  the  daughter. 

10.  Fbaudtooent  Conveyances  4=>43(1)  — 
Gm  or  Monet. 

A  husband  had  no  right  to  give  away  to 
Iiis  daughter,  to  the  prejudice  of  his  creditors, 
a  third  of  a  sum  of  money  belonging  to  his  wife 
at  her  death,  and  therefore  coming  to  him  in 
the  settlement  of  her  estate. 

11.  B'saxtdulent  Convetanceb  «=»312(3)  — 
Right  or  Gbanteb— Aixowance  or  Inteb- 

E8T. 

In  suit  to  set  aside  fraudulent  conveyances 
from  father  to  daughter,  daughter  being  adjudg- 
ed entitled  to  a  sum  of  money,  but  having  lived 
in  property  which  is  to  be  sold  for  division  of 
proceeds  between  himsdf  and  creditors,  interest 
sliould  not  be  allowed  her. 

12.  FBAUDIII.ENT  Conveyances  «=3312(S)  -^ 
Right  or  Cbeditob— Inequity. 

In  suit  to  set  aside  fraudulent  conveyances, 
Aetd  that  it  would  be  inequitable  to  permit  a 
company  to  furnish  materials  for  the  fraudulent 
grantors  house,  receiving  payment  for  them, 
and,  as  a  subsisting  creditor,  to  profit  by  the 
increased  value  of  the  fxroperty  caused  by  the 
materials  wliich  it  furnished  and  was  paid  for. 

18.    FUAUDUUSNT     CONVEYANOBB      «S»312(^  — 

Right  or  Cbeditobs. 
What  creditors  of  a  v(duntary  grantor,  in- 
jured by  the  transfer,  had  a  right  to  at  the  time 
was  the  value  of  the  property  as  it  then  stood 
vested  in  the  grantor  as  a  tenant  by  the  en- 
tiretiea. 

14.  FSAUDUISNT  ObirTBTANOXS  «s»208— "SuB- 
BISTING   CSEDITOBS." 

Though  companies  received  payments  in  full 
at  times  for  material  furnished  buUder,  and 
though  amount  due  when  his  claimed  fraudulent 
transfers  were  made  was  afterwards  paid,  other 
indebtedness  having  been  created  almost  im- 
mediately, and  there  being  practically  a  running 
account,  companies  were  subsisting  creditortr 
of  builder  at  time  of  oonveyances. 

15.  Fraudulent  Convkyanceb  €=>208— "Sub- 
seque:nt  Cbbditob." 

Where  an  account  was  fully  settled,  with 
no  arrangement  or  expectation  of  immediate 
continuance,  the  creditor  was  a  "subsequent 
creditor,"  in  relation  to  the  debtor's  voluntary 
conveyance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subse- 
quent Creditor.] 

Appeal  from  Clrcnit  Court  of  Baltimore 
City;   Morris  A.  Soper,  Judge. 

Suit  by  the  Hudson  Cement  &  Supply  Com- 
pany of  Baltimore  City  and  others  against 
Roberta  L.  Turner  and  Carroll  A.  Turner, 
her  husband,  and  Frederick  E.  Tobe.  Ttom 
the  decree,  defendants  appeal.  Reversed,  and 
cause  remanded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
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OOB,      THOMAS,      PATTISON,      STOCK- 
BRIDGE,  and  (X>NSTABLE3,  JJ. 

Benjamin  Rosenheim  and  Myer  Rosenbush, 
both  of  Baltimore  for  appellants.  John  O. 
Kumpf  and  Ferdinand  a  Dugan,  both  of 
Baltimore  (Meyer  Steinberg,  of  Baltimore,  on 
the  brief),  for  appellees. 

BOTD,  O.  J.  Tbe  bill  of  complaint  was  01- 
ed  in  this  case  by  the  appellees  against  the 
appellants  to  set  aside  two  deeds  made  by 
Frederick  E.  Tobe  to  his  daughter,  Roberta 
U,  who  Is  now  Mrs.  Tomer,  a  deed  from 
Roberta  L^  Turner  and  her  husband  to  said 
Tobe,  and  a  lease  from  him  to  his  daughter, 
and  to  sell  the  property  described  In  the 
deeds  and  apply  the  net  proceeds  to  the  pay- 
ment  of  the  claims  alleged  to  be  due  the 
plalntlfTB.  Tbe  American  Exchange  &  Sav- 
ings Bank  and  tbe  West  North  Avenue  Sav- 
ings &  Loan  Association,  mortgagees,  were 
also  made  defendants.  A  decree  was  passed, 
adjudging  (1)  that  Frederick  R  Tobe  was  In- 
debted to  the  I^afayette  Mill  &  Lumber  Com- 
pany in  the  sum  of  $6,454,  to  the  Hudson  Ce- 
ment tc  Supply  Compcny  In  the  sum  of  $664.- 
94,  to  George  H.  Harrington  &  Bro.  in  the 
sum  of  $187.79,  and  to  A.  Welsklttel  &  Son 
Company  in  the  sum  of  $191.39;  (^  that  the 
deeds  and  lease  be  set  aside;  and  (3)  that 
the  properties,  or  so  much  thereof  as  may  be 
necessary,  b«  sold  subject  to  tbe  mortgages 
thereon.  From  that  decree  this  appeal  was 
taken. 

Ibe  evidence  shows  that  Frederick  B.  Tobe 
was  what  is  spoken  of  as  a  "bonus  builder," 
and  bad  been  for  some  years.  In  this  Instance 
a  Mr.  Lauer  made  an  arrangement  with  Mr. 
Tobe,  and  after  Mr.  Leuer's  death  his  wife 
cantlnned  the  arrangement,  by  which  she  ad- 
vanced at  difterent  stages  of  completion  of 
the  houses  built  on  her  property  75  i>er  cent. 
of  the  cost,  and  then  made  leases  to  Tobe 
subject  to  ground  rents,  varying  from  $70  to 
$120  per  annum.  He  then  executed  mort- 
gages to  her  to  secure  the  amounts  so  ad- 
vanced. The  appellees  furnished  Tobe  with 
materials  used  in  the  houses.  This  had  been 
going  on  for  some  years,  and  the  Hudson 
Cemoit  &  Supply  Company  and  the  Lafayette 
Mill  &  Lumber  Company  had  large  dealings 
with  Tobe. 

On  May  5,  1910,  Tobe  assigned  to  his  wife, 
ft>r  a  consideration  named  in  the  deed  as  $3,- 
600  a  leasehold  property  known  as  No. 
2403  West  North  avenue,  subject  to  an  annual 
ground  rent  of  $120.  On  the  same  day  she 
gave  a  mortgage  to  the  West  North  Avenue 
Savings  &  Loan  Association  for  $1,040.  On 
May  7,  1914,  the  Provident  Realty  Corpora- 
tion conveyed  to  her  and  to  her  husband,  as 
tenants  by  the  entireties,  a  property  known 
as  2804  Garrison  avenue.  On  that  day  they 
gave  a  mortgage  on  tliat  property  to  the 
West  North  Avenue  Savings  &  Loan  Associ- 
ation for  $1,768.    Mrs.  Tobe  died  on  No- 


vember 8, 1914,  and  her  husband  qnallfled  as 
her  administrator  on  November  12th.  On 
November  24th  an  inventory  was  returned 
which  included  the  leasehold  property  on 
West  North  avenue,  appraised  at  $2,600.  On 
the  same  day  the  administrator  filed  an  ac- 
count, distributing  that  property— -one-tblrd 
to  himself,  as  surviving  husband,  and  two- 
thirds  to  his  daughter — Roberta  U.  Tobe  (now 
Tnmei^.  Cta  the  same  day  he  executed  a 
deed  as  administrator,  conveying  the  proper- 
ty to  himself  and  his  daughter  in  the  propor- 
tions mentioned,  and  also  on  that  day  assign- 
ed his  third  interest  in  that  property  to  his 
daughter.  On  February  IT,  1016,  Roberta  L. 
Tobe  gave  a  mortgage  on  the  North  avenue 
pr<^)erty  to  the  West  North  Av«iue  Savings 
&  Loan  Association  for  $1,976,  Qie  other 
mortgage  having  been  taken  up  or  paid  off. 
On  December  3, 1914,  Frederick  E.  Tobe  con- 
veyed to  his  danghta:  tbe  Garriscn  avenue 
property.  On  August  11, 1916,  she  mortgaged 
it  to  the  American  £}xchange  &  Savings  Bank 
for  $3,500.  The  same  day  she  and  her  hus- 
band conveyed  it  to  Frederick  E.  Tobe,  and 
he  leased  it  to  her,  reserving  a  ground  rent 
of  one  cent  per  annum. 

We  do  not  deem  it  necessary  to  discuss  the 
transfer  of  the  Garrison  avenue  property 
from  Mr.  and  Mrs.  Turner  to  Tobe  and  the 
lease  from  him  to  his  daughter,  as  they 
were  evidently  made  simply  for  the  purpose 
of  making  it  leasehold.  Instead  of  fee-simple 
property.  We  do  not  understand  the  appel- 
lees to  question  the  tiUe  of  Mrs.  Tobe  to  , 
those  two  properties,  and  the  bill  does  not  at- 
tack tbe  deeds  to  her.  As  the  one-third  in- 
terest in  tbe  leasehold  on  West  North  avenue 
was  distributed  to  him,  and  as  the  survivor 
of  his  wife  he  became  entitled  to  the  Garri- 
son avenue  property  in  fee,  they  being  ten- 
ants by  entireties,  our  inquiry  will  be  con- 
fined to  his  right  to  convey  them  to  his 
dau^ter. 

It  would  have  saved  na  some  labor  in  as- 
certaining the  amounts  of  the  liabilities  and 
assets  of  Tobe  at  the  dates  of  the  transfers, 
if  more  concise  statements  giving  them  had 
been  in  tbe  record,  but  for  the  purposes  of 
this  opinion  it  will  be  suthclent  to  adopt  the 
adml!>.<iion  in  the  appellants'  brief  and  what 
Mr.  Tobe  himself  testified  to.  In  that  brief 
Is  the  following: 

LiablUtlea  of  F.  B.  Tob^  December  8,  1914. 

Lafayette  Mill  &  Lomber  Co $6,465.77 

Hudson  Cement  &  Supply  Co. 131100 

Ilariiugton  &  Bro > 317.00 

Sundry  other  creditors 500.00 

Total  llabiUties,  Decembers,  1914,  $7,688.77 

In  the  examination  in  chief  of  Mr.  Tobe 
this  appears: 

"Q.  That  made  your  total  assets  on  Decem- 
ber 3,  1914,  $11,725;  is  that  correct?  A.  About 
that ;  yes.  Q.  And  your  total  liabilities  as  $7,- 
683.77?  A.  About  that.  Q.  Making  yon  have 
an  excess  of  assets  over  liabilities  of  $4442; 
is  that  right?    A.  Xea" 
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Tbe  appeUanta  contend  tbat  at  the  dates  of 
those  transfers  he  had  ample  property  to 
meet  Ms  obllgationa,  and  hence  he  had  the 
right  to  convey  the  properties  to  bis  daugh- 
ter; but,  without  taking  up  each  Item  Includ- 
ed In  the  statement  of  his  resources.  It  la 
clear  that  most  of  them  were  aubject  to  re- 
ductions. The  ground  rent  and  Interest  on 
prior  mortgages  had  to  be  deducted  out  of 
the  proceeds  of  sales  that  he  made,  but  were 
not  allowed  In  the  estimates  of  resources. 
There  were  other  Items  which  were  at  least 
questionable,  and,  If  not  allowed,  aa  the  ap- 
pellees contend  they  should  not  be,  there  was 
no  excess  of  assets  at  the  time  of  the  transfers. 
But,  without  discussing  them,  and  conceding 
that  there  was  the  nominal  excess  testified  to 
by  Tobe,  the  evidence  showed  that  he  was 
contracting  new  debts  and  making  use  of 
the  assets  he  bad,  which  were  of  a  very 
doubtful  character — being  dependent  upon  his 
ability  to  sell  the  property.  The  mortgages 
be  had  were  second  or  third  mortgages,  and 
the  equities  in  other  properties  were  on  un- 
flnished  houses  and  leasehold  lots,  the  titles 
to  which  were  not  as  a  rule  in  him.  That 
they  were  of  a  most  unsatisfactory  character 
la  shown  by  the  fact  that  when  there  waa 
a  foreclosure  of  some  of  £he  mortgages  the 
property  brought  much  less  than  the  esti- 
mates of  Tobe,  and  nothing  went  to  the  sec- 
ond mortgages  on  them.  The  collection  of 
those  which  were  collected  was  poatponed 
until  Tobe  could  make  aalea  of  the  proper- 
ties, which  of  Itself  would,  in  many  instances, 
have  delayed  the  creditors  for  several  years 
If  they  had  to  rely  on  them.  We  can  have 
no  doubt  that  when  he  transferred  the  prop- 
erties to  his  daughter  he  did  not  have  suffi- 
cient assets,  or  of  such  kind  as  authorized 
him  to  do  sa 

In  one  of  tbe  latest  cases  in  this  court  on 
the  subject  (Wllmer  v.  Pladde^  181  Md.  899, 
102  AU.  541),  we  quoted  from  Goodman  v. 
Wlneland,  61  Md.  449,  where  It  waa  said 
that: 

"It  is  a  'hindrance'  to  creditors  for  a  debtor 
to  dispose  of  his  real  property  and  tangible 
chattels,  which  are  readUy  subjected  to  execu- 
tion, and  compel  them  to  reply  npon  merely  per- 
aonal  obligations,  with  the  risks  and  tbe  neces- 
sity for  numerous  attadiments  usually  incident 
to  such  a  resourceu" 

In  the  Wlneland  Case  It  was  contended 
that  be  had  ample  means  outside  of  what 
be  had  conveyed  to  bis  wife,  and.  Immedi- 
ately preceding  what  we  have  quoted  above, 
the  court  said : 

"It  is  further  to  be  observed  that  in  showing 
tbe  debts  due  to  Wlneland,  they  are  not  such 
means  as  can  be  considered  equal  to  real  and 
personal  property,  such  as  was  conveyed  to  his 
wife,  in  their  availability  to  creditois  fw  the 
prompt  satisfaction  of  their  claims." 

In  Bullett  V.  Worthlngton,  3  Md.  Cb.  99, 
the  diancellor  on  page  106  said: 

"If  there  be  a  reasonable  doubt  of  tbe  ade- 
quacy of  his  means,  or  if  his  property  be  so 
circumstanced  that  delays,  difficulties,  and  ex- 
pense must  be  encountered  before  it  can  be 
made  available  to  bis  creditors,  then,  as  I  con- 


ceive, the  voluntary  conveyance  must  fall,  be- 
cause then  it  has  the  effect  to  dday  and  hinder 
his  creditors." 

That  waa  quoted  with  approval  by  Judge 
Eccleston  in  Williams  v.  Banks,  11  Md.  198, 
and  waa  not  disapproved  of  by  tbe  other 
Judges  in  that  case,  and  was  later  approved 
in  Warner  v.  Dove,  38  Md.  679.  In  the  lat- 
ter case,  the  effort  was  to  set  aside  three 
sales  of  real  estate  which  bad  been  conveyed 
to  tbe  wife  by  third  parties.  While  under 
the  circumstances  there  proven  the  court 
refused  to  aet  aside  the  deeds,  the  decision 
does  not  support  the  contention  of  tbe  appel- 
lant that  the  appellees  are  not  «ititied  to  re- 
lief, because  the  properties  owned  by  Tobe 
at  tbe  time  he  made  tbe  deeds  were  of  tbe 
same  character  as  those  he  had  when  tbe 
debts  were  contracted,  aa  the  facts  were  so 
different.    It  was  there  said : 

"The  evidence  in  our  Judgment  shows  beyond 
reasonaUe  doubt  that  the  husband  at  the  time 
of  these  gifts  was  In  prosperoas  circumstances, 
unemba^assed,  and  possessed  of  ample  means, 
consisting  of  the  same  kind  of  property  that  be 
had  when  the  debts  of  this  firm  were  contracted, 
to  pay  all  the  debts  he  then  owed,  and  that  th* 
settlement  was  a  reasonable  one.  He  had  re- 
maining of  such  proi>erty  and  assets  more  than 
ten  times  the  amount  of  this,  the  only  pre-ex- 
isting debt" 

In  this  caae  Tobe  was  not  'in  prosperoua 
drcumstancea,  unembarraased,"  and  It  la 
not  shown  "beyond  reaaonable  doubt"  that 
he  waa  "possessed  of  ample  means,"  etc  Tbe 
court  went  on  to  say : 

"It  is  to  be  observe,  this  is  not  a  case  where 
a  party  possessed  of  real  estate  and  also  of  as- 
sets of  this  descriptimi  conveys  the  former,  wMch 
is  unincumbered,  visible,  tangible,  and  easily  ac- 
cessible to  creditors,  in  settlement  upon  his  wife 
and  family  and  leaves  his  creditors  to  resort  to 
the  latter,  where  tiieir  remedy  might  be  more 
precarious  and  difficult,  and  tbe  property,  at  all 
events,  less  readily  and  conveniently  accessible 
to  their  claims.  A  conveyance  of  that  charac- 
ter would  of  necessity  operate  to  hinder  and  de- 
lay creditors  in  tbe  collection  of  their  debts^  and 
for  that  reason  would  be  void,  though  enough 
might  be  shown  to  remain  for  their  eventual 
satisfaction,  as  was  decided  by  the  Chancellor  in 
Bullett  V.  Worthlngton,  3  Md.  Ch.  90." 

The  court  in  another  part  of  tbe  opinion 
referred  to  the  fact  that  it  did  not  appear 
that  the  husband  owned  any  real  estate. 

[1,2]  There  can  be  no  doubt  that  these 
deeds  were  voluntary  and  without  aufflcient 
consideration  to  support  them.  Tobe  aaid, 
in  reply  to  the  request  of  bla  attorney  to 
state  why  he  transferred  those  properttea: 

"The  principal  consideration  and  the  whole 
consideration  was  that  my  daughter  had  taken 
care  of  my  wife,  taken  care  of  the  house,  looked 
after  everything  in  general,  and  my  wife  wanted 
her  to  have  it 

— and  in  reply  to  another  question  said: 

"The  primary  interest  in  that  was  tbe  service 
my  daughter  rendered  my  wife  and  myself  dur- 
ing my  wife's  illness,  of  nearly  three  years." 

The  daughter  stated  the  consideration  to 
be  that: 

"The  properties  were  bought  with  my  motber's 
own  money,  and  by  her  request  they  were  given 
to  me— by  her  request  I  'was  to  receive  every- 
thing that  was  hers." 
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A  sufficient  answer  might  be,  ais  far  as  the 
Qarrlson  avenue  property  Is  concerned,  that 
it  was  not  b»  mother's  to  give,  as  It  was 
c<«iveyed  to  her  and  her  husband,  as  ten- 
.  ants  by  the  entireties,  and  that  too  only  six 
months  before  her  death.  A  wife  and  hus- 
band cannot  thus  hold  property,  and  then 
during  the  illness  of  the  wife,  when  there  Is 
every  probability  of  the  husband  surviving 
her,  dalm,  as  a  valid  consideration,  for  the 
transfer  of  the  property,  a  request  that  the 
husband  give  it  to  their  daughter,  if  the  hus- 
band's creditors  will  thereby  be  injured.  It 
is  very  commendable  in  a  husband  to  carry 
out  the  wishes  of  his  wife,  if  be  Is  in  sudi 
financial  condition  as  be  can  properly  do  so, 
but  not  If  it  is  at  the  expense  of  his  cred- 
itors. According  to  the  evidence  of  the 
daughter,  her  mother  dealt  very  generously 
with  her  in  her  lifetime,  gave  her  nearly 
$3,000  In  cash,  bank  stock,  and  some  other 
pn^erty,  but  she  did  not  either  give  her  the 
North  avenue  pr(9erty  in  her  lifetime  or 
leave  it  to  her  by  wUl.  The  daughter  was 
Just  21  years  of  age  when  ber  mother  died, 
and  bad  lived  with  ber  parents  all  of  her 
life  up  to  that  time.  Since  then  she  has  liv- 
ed with  her  father,  or,  as  she  says,  her  fa- 
ther lives  with  her.  Even  when  a  child  is 
over  age,  and,  while  residing  with  his  par- 
ents without  any  agreement  for  compensa- 
tion, renders  them  services,  that  does  not 
constitute  a  valuable  conslderaticoi  for  a  con- 
veyance, as  against  creditors.  Sunderland 
T.  Ebling.  125  Md.  686,  94  AU.  344. 

[3]  There  can  be  no  doubt  in  this  case 
about  the  knowlMge  of  the  grantee  of  her 
father's  financial  condition.  She  kept  bis 
accounts,  drew  checks  and  notes  for  him, 
and  in  most  respects  seemed  to  be  as  famil- 
iar with  his  afTalrs  as  he  was.  She  is  clear- 
ly chargeable  with  sudi  knowledge  as  is  nec- 
essary to  bind  a  grantee,  in  a  proceeding  to 
set  aside  deeds,  and  we  will  not  discuss  that 
branch  of  the  case  further. 

[4]  It  is  said  on  the  part  of  the  appellants 
that  the  credits  were  not  given  on  the  faith 
of  the  ownership  of  the  properties  in  ques- 
tion. From  the  Tth  of  May,  1914,  the  cred- 
itors had  the  right  to  look  to  some  Interest 
of  Tobe  in  the  property  on  Qarrlson  avenue, 
and  the  liafayette  Hill  &  Lumber  Company 
accepted  r^iewals  of  some  of  its  notes  be- 
tween that  date  and  the  transfers  to  the 
daughter,  but  we  do  not  understand  that  to 
be  a  material  question  In  this  case.  Be  had 
the  titles  to  the  properties  In  him,  and  he 
was  largely  Indebted  when  he  transferred 
them  to  his  daughter.  It  could  scarcely  be 
contended  that  if  a  man  is  in  debt  and  in- 
herits property,  or  it  becomes  vested  in  him 
as  a  tenant  by  entireties,  he  can  give  It 
away  and  deprive  his  creditors  of  it,  merely 
because  he  did  not  own  It  when  the  debts 
were  contracted. 

[C]  The  law  In  this  state  is  well  settled 
aa  to  tbe  rights  of  creditors  against  debtors 
making  voluntary  deeds.    In  Kane  ▼.  Rob- 


erts, 40  Md.  590,  after  citing  Williams  v. 
Banks,  supra,  Cooke  v.  Kell,  13  Md.  469,  and 
Moore  v.  Blondhelm,  19  Md.  175,  the  court 
said: 

"These  cases  hold  th&t  a  voluntary  deed, 
which  is  fraudulent  in  law,  is  void  aa  against 
pre-existing  creditors,  and  also  that  a  voluntary 
deed,  which  is  made  with  the  design  to  defraud 
subsequent  creditors,  may  be  impeached  by  those 
so  defrauded.  But  they  also  hold  that  where  a 
voluntary  deed  is  made  without  design  to  de- 
fraud subsequent  credittnrs  and  is  recorded,  it 
is  valid  against  all  subsequent  creditors,  be- 
cause they  deal  with  the  party  with  knowledge, 
either  actual  or  constructive,  of  the  existence  of 
the  conveyance." 

It  is  there  also  said  that  a  deed  that  Is 
fraudulent  and  void  against  the  grantor's 
subsisting  creditors  Is  valid  if  recorded 
against  subsequent  creditors  "when  there  is 
nothing  in  the  deed  itself,  and  no  evidence 
offered  tending  to  prove  that  any  fraud  was 
Intended  against  the  latter." 

In  Matthai,  Ingram  &  Co.  v.  Heather,  57 
Md.  483,  the  court  reiterated  the  rule  an- 
nounced in  prior  cases  that  a  voluntary  con- 
veyance made  by  a  i>arty  solvent  at  the 
time  may  be  impeached  and  set  aside  by 
subsequent  creditors,  "provided  it  be  execut- 
ed with  tbe  intention  and  design  to  defraud 
those  who  should  thereafter  become  his  cred- 
itors," but  it  was  there  said  that  in  sudi 
case  "the  fraudulent  purpose  will  not  be 
presumed  but  must  be  proved.  The  onus 
rests  on  the  parties  assailing  the  deed  to 
establish  the  fraudulent  Intent  by  satisfac- 
tory proof."  In  DIggs  v.  McCullough,  68 
Md.  692.  16  Atl.  453,  tbe  court  quoted  from 
Moore  v.  Blondhelm,  siq>ra,  and  held,  refer- 
ring to  the  syllabus  for  convenience: 

"A  deed,  fraudulent  in  fact  cannot  by  regis- 
tration be  made  effective  against  subsequent 
creditors  whom  it  was  made  to  defraud,  or  bar 
their  right  to  impeadi  it" 

— and  it  was  decreed  that  the  deeds  assailed 
were  executed  with  the  intent  to  hinder  and 
delay  creditors,  and  to  defraud  persons  who 
might  become  creditors  thereafter,  and  that 
in  consequence  they  were  void  and  must  be 
set  aside.  In  Scott  v.  Keane,  87  Md.  709, 
40  AtL  1070,  42  li.  R.  A.  859,  It  was  con- 
tended that  there  was  no  such  thing  as 
fraud  in  law  as  affecting  subsequent  cred- 
itors, and  that,  as  no  actual  fraud  was  prov- 
en, the  bill  should  be  dismissed,  but  It  was 
held  that  a  voluntary  deed  may  be  avoided 
by  subsequent  creditors  where  no  actual 
fraud  is  proved  to  have  existed,  if  the  pro- 
visions of  the  deed  itself  are  fraudulent  in 
law.  It  was  held  that  the  deed  in  that  case 
was  void  as  to  subsequent  creditors,  whether 
they  had  notice  of  it  or  not 

In  Spuck  V.  Logan  &  Uhl,  97  Md.  162,  64 
Atl.  989,  99  Am.  St.  Rep.  427,  it  was  shown 
that  there  were  running  accounts  between 
Spuck  and  the  aiqpellees — the  course  of  deal- 
ing at  first  being,  that  for  purdiases  made 
one  month  Spuck  paid  the  next  month,  etc. 
He  did  not  always  pay  in  full,  and  the  in- 
debtedness increased.     The  amoont   Spuck 
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owed  the  appellees  when  the  deed  was  made 
was  subsequently  paid,  but  before  it  was 
paid  he  had  Incurred  other  indebtedness  to 
them,  for  a  larger  amount,  and  that  course 
of  dealing  continued  until  Anally  Spuck  was 
Indebted  to  them  in  the  sum  named  in  the 
opinion  in  that  case,    nie  court  said : 

"If  that  was  all,  we  would  find  difficulty  in 
reaching  the  conduaion  contended  for  by  the  ap- 
pellants that  the  appellees  were  merev  subse- 
quent creditors.  In  Faulk  v.  Cooke,  w  Conn. 
672,  it  was  contended  that  the  debts  which  ex- 
isted at  the  time  the  conveyance  attacked  was 
made  had  been  paid  with  one  exception,  and  that 
a  voluntary  conveyance  could  only  be  impeached 
by  existing,  and  not  by  subsequent,  creditors,  but 
that  court  thus  replied :  'This  principle  clearly 
has  no  application  where  there  has  been  a  con- 
tinued, unbroken  indebtedness.  The  debts  are 
owed  though  they  may  be  due  to  new  creditors. 
It  te  a  most  unsubstantial  mode  of  paying  a  debt 
to  contract  another  of  equal  amount.  It  is  the 
merest  fallacy  to  call  such  an  act  getting  out  of 
debt'  In  Wait  on  Fraud.  Con.  {  103,  that  au- 
thor, in  speaking  of  the  subject,  says:  'The  case 
should  be  treated  as  if  the  prior  indebtedness  had 
oontinned  throughout,  or  as  a  case  of  a  continu- 
ed or  unbroken  indebtedness.'  In  this  case  there 
is  all  the  more  reason  to  adopt  that  rule,  as 
Spuck  was  indebted  to  the  appellees  (not  merely 
to  new  parties)  constantly  and  without  interrup- 
tion from  January  1,  1898,  and  to  say  that  un- 
der those  circumstances  they  must  be  denied  any 
rights  that  subsisting  creditors  have  against  a 
fraudulent  conveyance  would  be  protecting 
fraud  by  a  distinction  that  should  not  be  made  in 
favor  of  the  guilty  against  the  defrauded." 

[6-1]  Under  the  authorities  there  can  be  no 
doubt  that  the  one-third  interest  of  Tobe  in 
fhe  North  avemie  property  and  his  interest 
In  the  Garrison  avenue  property  were  lia- 
ble to  his  subsisting  creditors,  but  we  do  not 
think  the  evidence  proves  that  those  proper- 
ties, or  either  of  them,  were  conveyed  with 
the  Intent  to  binder,  delay,  or  defraud  his  sab- 
sequent  creditors.  The  deeds  were  pionqyt- 
ly  placed  on  record ;  and,  although  the  har- 
den is  on  subsequent  creditors  to  show  that 
it  was  the  intention  and  design  of  the  gran- 
tor and  grantee  to  defraud  those  who  would 
thereafter  become  creditors,  M!atthai,  Ingram 
A  Co.  V.  Heather,  supra,  that  is  not  satisfac- 
torily shown.  The  principal  difflctUty  we 
have  Is  to  apply  the  law  to  the  peculiar  facts 
of  this  case.  Two-thirds  of  the  North  ave- 
nue property  belonged  to  Mrs.  Turner,  and 
were  properly  distributed  to  her  (as  Miss 
Tobe),  bat  the  on^thlrd  of  it  should  go  to 
her  father's  subsisting  creditors.  She  has 
burdened  that  third  by  the  mortgage  to  the 
West  North  Avenue  Savings  &  Loan  Asso- 
ciation for  $1,976  dated  February  17,  1915, 
which  is  conceded  to  be  valid,  although  we 
do  not  know  the  precise  amount  now  dae  on 
it.  If  a  sale  Is  made  of  the  one-third,  sub- 
ject to  the  mortgage,  It  will  necessarily  re- 
duce the  value  of  It  to  the  extent  of  one- 
third  of  the  mortgage  or  more.  Any  one  who 
would  b\iy  the  third  would  take  Into  coa- 
rideration  the  possibility  of  default  in  the 
mortgage,  and  a  sale  of  the  whole  lot,  unless 
the  mortgage  in  full  was  paid.  That  would 
hare  a  tendency  to  reduce  the  value  of  the 


third  still  further.  So  the  only  equitable 
way  of  disposing  of  it  which  occurs  to  us 
Is  to  decree  a  sale  of  the  whole  lot  subject 
to  the  mortgage,  and  take  out  of  the  pro- 
ceeds of  sale  the  value  of  the  third  inter- 
est If  free  of  the  mortgage,  and  the  balance, 
if  any,  to  be  paid  over  to  Mrs.  Turner.  We 
think  that  can  be  done  under  the  prayers  in 
the  bill,  including  the  one  for  general  re- 
lief. Mrs.  Turner  has  no  right  to  complain 
of  that  because  it  was  her  act  which  makes 
it  necessary.  If  the  parties  caa  agree  upon 
the  value  of  the  third  interest,  and  that  Is 
paid,  a  sale  can  be  avoided,  and  the  decree 
can  so  provide. 

The  creditors  have  actually  been  only  de- 
prived of  the  value  of  the  Garrison  ave- 
nue lot  unimproved,  excepting  such  as  the 
llttie  work  spc&en  of,  trenches  for  founda- 
tions and  some  stonework,  which  may  or 
may  not  have  added  something  to  the  value 
of  the  lot,  subject  to  the  mortgage  on  It  for 
$1,768,  given  by  Mr.  and  Mrs.  Tobe  when  It 
was  purchased.  All  that  Mrs.  Turner  claims 
to  have  expended  in  making  the  Improve- 
ments on  the  lot  is  the  proceeds  of  the  mort- 
gage given  to  the  West  North  Avenue  Sav- 
ings &  Loan  Association  ($1,976),  the  differ- 
ence between  the  mortgage  given  August  11, 
1915,  on  the  Garrison  avenue  property  for 
$3,500  and  the  mortgage  given  on  it  May  7, 
1914,  for  $1,768,  which  difference  she  and  her 
father  estimate  at  $2,000  (part  of  the  $1,768 
mortgage  having  been  previously  paid,  and 
the  balance  having  been  paid  when  the  new 
mortgage  was  given)  and  $2,929  which  she 
says  her  mother  had  in  cash  and  gave  to  her. 

[1,10]  Mrs.  Turner  and  Mr.  Tobe  both 
swore  that  the  sum  of  $2,929,  or  thereabouts, 
was  in  the  safe  at  the  house  In  the  lifetime 
of  Mrs.  Tobei  and  belonged  to  her.  Without 
prolonging  this  opinion  by  giving  our  rea- 
sons, we  are  compelled  to  say  that  there  Is 
some  doubt  as  to  whether  it  was  there,  but, 
giving  them  the  benefit  of  the  doubt,  we 
are  convinced  that  there  was  no  such  gift  of 
that  money  as  the  law  can  recognize.  Mars. 
Turner  was  asked,  "Whose  (mon^)'  was  It 
at  the  time  of  your  mother's  death?"  and 
replied: 

"It  was  her  money  at  the  time  of  her  death. 
Q.  Her  money?  A.  It  was  her  money,  and  she 
had  given  it  to  me.  She  had  collected  it  and 
given  it  to  me  before  her  death.  It  was  to  be 
my  money." 

On  cross-examination  she  testified: 
"Q.  You  got  some  of  it  away  back  in  1913, 
and  some  back  in  1912,  you  were  not  going  to 
use  it  then,  were  you?  A.  It  was  my  mother^s 
at  that  time,  it  was  not  mine.  Q.  When  did  it 
become  yours?  A.  It  became  mine  at  her  death. 
It  was  mine  in  word  and  deed,  but  hers  to  use 
as  she  saw  fit  up  until  that  time." 

That  and  other  evidence  we  might  refer 
to  satisfy  us  that  her  mother  never  did  in 
fact  part  with  it,  and  the  most  that  could  be 
said  was  that  she  Intended  that  her  dauj^- 
ter  should  have  wbatevw  was  left  of  it  af- 


Digitized  by 


Laoogle 


460 


101  ATLANTIC  BBPOBTBB 


Old. 


ter  her  death,  bat  she  left  no  will,  and  made 
BO  BofiSclent  delivery  of  it  In  her  lifetime. 
It  should  therefore  hare  been  accounted 
for  In  the  settlement  of  her  estate,  and  her 
husband  mas  entitled  to  one-third  of  It, 
which  he  had  no  right  to  give  away  to  the 
prejudice  of  his  creditors. 

Some  doubt  is  cast  on  the  $1,976  trans- 
action by  reason  at  the  fact  that  the  same 
amount  was  deposited  In  Tobe's  bank  ac- 
count on  the  day  the  mortgage  for  that  sum 
was  given,  but  Tobe  denied  that  it  was  the 
same,  and  it  was  not  traced.  But,  assum- 
ing that  it  was  the  same,  if  it  was  paid  out 
on  account  of  the  improvements,  it  can  make 
but  little  difference  whether  it  was  deposit- 
ed in  his  account  or  placed  in  the  safe  as 
Tobe  and  his  daughter  said.  If  the  appel- 
lees' evidence  that  the  property  is  worth 
from  114,000  to  $18,000  is  correct,  undoubt- 
edly as  much  as  appellants  claim  went  into 
the  house  was  spent  on  the  improvements, 
and  the  mortgage  was  given  for  the  $1,976, 
as  shown  above. 

[11]  We  thus  have  the  $1,976  glvoi  by 
Mrs.  Turner,  subject  to  what  we  have  said 
above,  the  $3,600,  and  she  was  entitled  to 
two-thirds  of  the  $2,929,  as  the  only  child 
of  Mrs.  Tobe.  The  property  will  have  to 
be  sold  subject  to  the  $3,600  mortgage,  and 
Mrs.  Turner  wUl  be  entitled  to  be  r^ald 
the  $1,976  obtained  through  the  mortgage 
q>okeD  of  above  (provided  the  North  avenue 
property  protects  the  creditors  from  loss  as 
to  the  third  interest  of  Tobe,  and,  if  It  does 
not,  they  should  be  protected  out  of  the  pro- 
ceeds of  the  Garrison  avenue  property)  and 
two-thirds  of  the  $2,929.  As  she  has  lived 
in  the  property,  we  do  not  think  Interest 
shonld  be  allowed  her. 

[1Z,  13]  The  evidence  shows'  that  the  La- 
fayette Mill  &  Lumber  Company,  sold  con- 
siderable quantities  of  materials  for  the 
house  erected  on  Qarrison  avenue,  and  it 
was  paid  for  it  The  exact  amount  we  do 
not  know.  The  company  had  famished  some 
material  for  it  befwe  the  death  of  Mrs.  Tobe, 
in  her  name.  After  her  death  the  manager 
of  that  company  called  on  Mr.  Tobe  to  see 
what  was  to  be  done.  It  was  agreed  that 
the  materials  were  still  to  be  furnished  in 
the  name  of  Mrs.  Tobe,  which  was  done. 
Tobe  told  him  that  he  had  the  money  to  pay 
all  the  bills  contracted  for  that  house,  and 
that  the  account  would  be  paid  the  first  of 
every  month.  He  said  that  Tobe  told  him 
when  they  started  the  Job  that  it  was  Mrs. 
Tobe's  house,  and  he  was  going  to  pay  the 
bills  on  that  every  month.  The  bills  were 
paid,  and  there  is  nothing  due  that  company 
on  account  of  that  house.  Nor  is  there  any- 
thing to  show  that  any  misrepresentation 
was  made  to  the  company,  and,  although  It 
is  not  proved  that  the  officers  had  actual 
knowledge  of  the  deed  that  Tobe  made  to 
his  daughter,  it  was  on  record,  and  the  man- 
ager certainly  knew  enougji  to  put  him  on 


Inquiry.  Under  tiuMe  drcnmstances,  it 
would  seem  to  be  inequitable  to  permit  that 
company  to  famish  materials  for  the  house, 
get  paid  for  them,  and  then,  as  a  subsisting 
creditor  at  the  time  of  the  transfer,  profit 
by  the  increased  value  of  the  property  caus- 
ed by  the  materials  which  it  famished  and 
was  paid  for.  It  must  be  remembered  that 
what  the  creditors  had  the  right  to,  at  the 
time  of  the  transfer,  was  the  value  of  the 
property  as  it  then  stood,  which  had  vested 
in  Tobe  as  a  tenant  by  the  entireties.  The 
only  doubt  we  have  had  is  whether  or  not 
under  the  circumstances  the  Lafayette  Com- 
pany should  not  be  held  to  be  estopped  to 
make  any  claim  against  this  property.  Tla» 
facts  In  the  record  do  not  seem  to  Justify 
that,  but  we  are  of  the  opinion  that  it  should 
not  be  permitted  to  participate  in  the  distri- 
bution of  the  proceeds  of  sale  of  that  prop- 
erty withoat  first  deducting  from  its  account 
the  amount  it  furnished,  and  was  paid,  for 
that  house. 

[14, It]  The  same  principle  should  be  ap- 
plied to  the  Hudson  Cement  &  Supply  Com- 
pany's account  The  company  is  a  subsisting 
creditor  within  the  meaning  of  what  we  have 
said  in  Spud:'8  Cas^.  While  paymoits  in 
full  were  made  at  times,  and  the  amount 
due  when  diese  transfers  were  made  was 
afterwards  paid,  almost  immediately  other 
indebtedness  was  created.  There  was  prac- 
tically a  running  account  right  along.  Some- 
timas  there  was  a  day  or  two  between  the 
payment  and  the  new  indebtedness,  but  the 
debt  was  practically  a  oontlnaoas  one.  The 
same  thing  seems  to  be  the  case  as  to  the 
account  of  George  H.  Harrington  ft  Bro. 
From  the  statement  In  the  record  there  Is 
nothing  to  show  that  the  account  of  A.  Weis- 
kittel  &  Bon  Company  was  in  existence  prior 
to  July  10, 1016.  If  that  is  the  case.  It  caa> 
not  be  allowed. 

The  lower  court  can  take  testimony,  if  it 
deems  that  proper,  as  to  these  and  other 
accounts,  so  as  -to  ascertain  whether  the 
claims  are  held  by  subsisting  creditors  with- 
in the  meaning  of  what  we  have  said,  re- 
membering that  where  there  was  a  nmning 
account,  the  fact  that  it  was  settled  in  full, 
but  immediately,  or  within  a  day  or  two,  a 
new  Indebtedness  was  contracted,  sudi  cred- 
itor, under  the  principle  announced  In  Spuck 
V.  Logan  &  Uhl,  can  be  treated  as  subsist- 
ing; but  where  the  account  was  fully  set- 
tled, with  no  arrangement  or  expectation  of 
Immediate  continuance,  the  party  must  be 
held  to  be  a  subsequent  creditor,  and  as 
such  no  distributloa  can  be  allowed  In  this 
case. 

It  follows  that  the  decree  must  be  revers- 
ed and  the  cause  remanded,  so  that  a  decree 
may  be  passed  in  accordance  with  this  opin- 
ion, after  taking  such  testimony  aa  authoris- 
ed above  or  the  lower  court  may  deem  prop- 
er. Much  of  the  evid«tce  in  the  record  Is  in 
regard   to  the  resources  and  lla  bill  ties   of 
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Tobe,  but  there  can  be  no  doubt  that  he  was 
not  authorized  to  ooavey  those  two  proper- 
ties, and  no  further  testimony  Is  needed  on 
that  question.  Most  of  the  questions  of  fact 
left  in  doubt  should  readily  be  agreed  to,  or 
BO  presented  by  an  agreed  statement  as  to 
avoid  taking  much,  if  any,  new  testimony. 
We  will  direct  that  the  costs  bo  equally  di- 
vided between  the  appdianta  and  the  up- 
pellees. 

Decree  reversed,  and  cause  remanded,  the 
costs  to  be  equally  divided  between  the  ap- 
pellants and  the  appellees. 


038  Hd.  1)  / 

BOWU}    V.     WESTBRN 
TEHMINAIi  CO. 


MABZIiAND 

(No.  15.) 


R. 


(Oonrt  of  Appeals  of  Maryland.    April  26, 
1918.) 

1.  EjECnaERT  «=396(l)-'KlOHT  TO  RxdOVEBr- 
StJTFiciBNCT  or  EvinENOE. 

In  ejectment  for  land  in  the  dty  of  Balti- 
more, patented  to  an  individual  in  1(]68  by 
liOid  Baltimore,  evidence  held  intuilicient  to 
entitle  plaintiff  to  recover. 

2.  Punuo  Lards  «=3l90— Laud  Gotsbed  bt 
Navisablb  Waxebs— Bisht  or  Oou>riai. 
Fbofbietob. 

Lord  Baltimore,  the  colonial  proprietor  of 
Maryland,  acquired  Uie  same  right  to  dispose 
of  land  covered  by  navigable  waters  under  his 
charter  from  the  king  aa  the  king  had  prior 
to  the  charter,  subject  to  the  public's  right  of 
nser  for  fishing  ai^  navigation,  and  the  right 
afterwards  became  vested  in  the  state,  sabieet 
to  the  same  restrictions. 
8.  Deeds  «s>111  —  Land  BoBDBaino  on 
Stbekt  ob  Stbkam  —  Extent  or  Convet- 

AHCK. 

In  absence  of  statute,  the  deed  of  an  oitaer 
of  land  abatting  on  a  stream  conveys  as  far 
as  his  title  extends,  unless  he  limits  the  con- 
veyance by  appropriate  terms. 
4.  Navioable  Watebs    «=337(4)  —  Oowvet- 

ARCE  TO  MIDDI.B  OT  STHBAK. 

A  deed  describing  the  land  aa  running  to 
the  water  of  Herring  Pond,  then  running  and 
bounding  on  the  water  of  Herring  Pond  by  two 
courses,  conveyed  to  the  middle  of  the  bed  of 
the  stream. 
6.  Desioatior    «s»2»— l»rBBEl^— Hxtooatior. 

Title  to  both  sides  of  a  street  and  to  its 
bed  being  vested  in  defendant  in  ejectment,  tor 
the  purposes  of  the  case,  the  dedication  of  the 
street.  If  any,  by  defendantfs  predecessor,  the 
city^not  being'  a  patty,  must  be  treated  as  re- 
voked. 

6.  BOURDABIEB  9=>14  —  WaTEBS  —  LARD  IR 

Fbort  or  Stbeet. 
Dedication  of  a  street  being  revoked,  con- 
reyanoe  of  its  bed  from  Its  northerly  terminus 
to  its  southerly  terminus  at  a  pond  is  sufficient 
to  carrv  whatever  right  the  grantor's  estate  had 
in  the  oed  of  the  pond  in  front  of  the  street. 

7.  Ejectment  «=>84(3)— Pixa  of  Not  Qini;rY 
— BlOHT  OF  FossEssiotr. 

In  ejectment,  the  plea  of  not  guilty  not  only 
puts  In  issue  the  title  to  the  premises  but  the 
right  of  possession. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Bobert  F.  Stanton,  Judge. 

Action  by  Carter  Lee  Bowie,  trustee, 
against  the  Western  Maryland  Bailroad  Ter- 
minal Company.  From  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 


Argued  beion  BOYD,  C.  J.,  and  BBIS- 
OOB,  THOMAS,  PATTISON,  STOOK- 
BBIDOE,  and  CONSTABLE),  33. 

Alexander  Preston  and  Frederick  W. 
Story,  both  of  Baltimore,  for  appellant 
Oeorge  B.  Oalther,  of  Baltimore  (George  P. 
Bagby,  of  Baltimore,  on  the  bri^,  for  ap- 
pellee. 

BOYD,  C.  3.  This' Is  an  action  of  eject- 
ment, broDgfat  by  the  aniellant  against  the 
appellee  in  the  superior  court  of  Baltimore 
City  for— 

"all  that  portion  of  Upton  Court,  in  the  dty 
of  Baltimore,  which  is  described  as  follows,  to 
wit :  All  that  portion  of  the  Herring .  Pond 
which  lies  to  the  east  and  north  of  the  middle 
file  thereof,  from  tiie  southeastern  outline  of 
that  part  thereof  heretofore  on  the  sixth  day 
of  January,  in  the  year  eighteen  hundred  and 
fifty-nine  (by  deed  now  recorded  among  the 
Land  Records  of  Baltimore  City  in  liber  H.  EL 
S.  No.  162,  folio  413,  etc.)  conveyed  by  Alexan- 
der Oould  to  Thomas  Winans,  southerly  and 
then  easterly  to  and  into  the  northwest  branch 
of  die  Patapsco  river." 

A  plea  of  ,not  guilty  was  filed,  and  the  case 
was  tried  before  the  court  without  a  Jury. 
The  court  rejected  the  plaintltTs  prayer,  and 
granted  the  defendant's  third  and  fourth, 
which  held  that  the  plaintiff  was  not  ,ai- 
tltled  to  recover.  The  verdict  was  according- 
ly rendered  for  the  defendant,  and  from  a 
Judgment  entered  thereon  this  appeal  was 
taken. 

A  tract  called  "Upton  Court,"  containing 
600  acres  more  or  less,  was  patented  on  the 
2d  of  August,  1668,  by  Lord  Baltimore  to 
t>avld  Pool,  which  became  vested  in  John 
Giles  by  de^  <»  June  18,  1720.  John  Giles, 
by  his  will  proven  in  1725,  devised  a  part 
of  his  "dwelling  plantation  and  land  ad- 
jacent, which  Is  between  a  pond  called  Her- 
ring Pond  and  the  Middle  Pond,"  etc,  to  his 
wife  for  life,  and  after  her  death  to  his  son 
John.  He  then  devised  part  of  that  tract  to 
bis  son  John,  and  the  remainder  to  his  son 
Jacob.  Before  John  Giles,  Sr.,  died,  he  had 
applied  for  a  resurvey  of  said  tract;  bat  he 
died  befcnre  it  was  patented,  and  on  August 
12,  1731,  a  patent  was  issued  to  John 
Giles,  Jr. 

The  will  of  John  Giles,  Sr.,  certainly  leaves 
in  grave  doubt  the  question  whether  be  in- 
tended to  give  his  son  John  (whom  for  con- 
vmieuce  we  have  designated  in  this  opinion 
John  Giles,  Jr.)  any,  or,  if  some,  what  part, 
of  Herring  Pond.  The  description  of  what 
he  left  to  Jacob  does  not  say  whether  the  be- 
ginning was  to  be  on  the  one  side  or  the 
other  of  the  mouth  of  Herring  Pond,  and,  if 
It  must  therefore  begin  in  the  center  of  the 
mouth,  there  is  nothing  to  show  where  the 
trees  at  the  head  of  the  Fond  stood,  al- 
though, of  course,  the  call  would  take  the 
line  to  the  trees.  The  rest  of  the  will  would 
seem  to  indicate  that  John  was  not  to  have 
any  part  of  Herring  Fond,  The  patent 
granted  to  blm  on  the  12th  of  August,  1731» 
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does  not  help,  because  by  the  deed  made  by 
him  to  Jacob  Febrnary  28,  1732,  he  under- 
took to  convetr  to  Jacob  what  was  left  him 
by  their  father's  will. 

Then  the  deed  from  Gerard  Hc^klns  to 
Hugh  Young,  dated  November  20,  1778,  is 
very  Indefinite.  It  began  at  a  point  some- 
where "20  feet  southeast  from  a  poplar  and 
two  oak  stumps  formerly  marked  trees,"  etc. 
Apparently,  or  at  least  probably,  they  were 
the  p<9lar,  red  oak,  and  "water  oak"  re- 
ferred to  In  the  will  of  John  Giles,  Sr.,  at 
the  head  of  Herring  Pond.  OThe  deed  then 
calls  to  mn  to  the  southwest  branch  of  Pa- 
tapsco  river,  thence  running  and  bounding  on 
and  with  the  said  branch  by  several  lines 
given,  and  then  "south  65  degrees  west  11 
perches  to  the  mouth  of  a  small  branch 
called  the  Herring  Pond,  and  running  and 
bounding  on  and  with  the  said  pond  west 
10  perches,"  etc.  The  courses  and  distances 
of  12  other  lines  are  then  given,  wlthont 
any  calls,  and  "then  by  a  straight  line  to  the 
beginning."  Where  the  beginning  was  de- 
pends upon  where  the  trees  were,  and  then 
some  point  from  which  the  trees  were  "at 
the  distance  of  20  feet  southeast"  woold  be 
adopted ;  but  It  will  be  observed  that  the 
call  Is  to  the  mouth  of  Herring  Pond  "and 
running  and  bounding  on  and  with  the  said 
ponds."  It  Is  not  "to  the  south  side  of  the 
mouth  of  the  said  Herring  Pond,  thence  on 
and  with  the  said  Herring  Pond,"  as  in  the 
partition  deed  between  Sarah  Hopkins  and 
Elizabeth  Webster  of  September  8,  1768. 
Upon  what  principle  of  construction  or  loca- 
tions the  call  In  the  Hopkins-Young  deed 
could  be  taken  to  the  south  side  of  the  mouth 
of  Herring  Pond  we  do  not  understand.  It 
may  or  may  not  have  been  a  mistake,  but 
it  may  have  been  that  Hopkins  had  some 
such  idea  as  the  appellant  attributes  to 
Gould— that  It  would  be  well  to  hold  on  to 
this  pond,  although  he  sold  his  land  abutting 
on  It.  Whatever  the  reason  was.  If  the  de- 
scription set  out  at  length  In  the  record  is 
correct.  It  did  not  take  the  grant  to  the 
south  side  of  the  month  of  the  pond,  and 
hence  did  not  convey  any  of  the  pond,  un- 
less the  home  line — then  by  a  straight  line 
to  the  beginning — ^Indnded  some  portion  up 
about  the  head. 

[1]  Inasmudi  as  Gould  claimed  through 
John  Giles,  Jr.,  and  Hugh  Young,  If  Her- 
ring Pond  was  not  conveyed  by  them,  or 
either  of  them,  then  Gould  did  not  acquire  it 
As  the  record  stands,  we  cannot  see  how  the 
court  below,  sitting  as  a  Jury,  could  have 
■■■endered  a  verdict  for  the  plalntitF,  and  be 
would  have  been  Justified  In  declaring  as  a 
matter  of  law  that  under  the  proper  con- 
struction of  the  Hopkins- Young  deed  the 
plaintift  could  not  recover.  It  is  not  In  the 
record,  but  the  appellee's  brief  states  that  it 
did  offer  a  prayer  that  there  was  no  legally 
sufficient  evidence  to  entitle  the  plaintiff  to 
recover,  and  we  think  that  could  have  been 
granted. 


But  as  the  lower  court  relied  <mi  other 
grounds,  whidi  must  have  assumed  that  ti- 
tle to  the  part  of  Herring  Pond  in  contro- 
versy In  this  case  became  vested  in  Alexan- 
der Gould,  we  will  further  consider  the  case 
with  that  assumption,  which  makes  it  un- 
necessary to  go  beyond  him.  It  may  be  well 
to  add  that  the  appellee  does  not  deny  that 
Gould  had  title  to  the  land  outside  of  the 
pond,  and  claims  that  he  conveyed  whatever 
title  he  had  to  that  pond,  which  has  now  be- 
come vested  In  it.  If  he  never  had  any  ti- 
tle In  the  bed  of  the  pond,  of  course .  he 
cannot  maintain  the  action  of  ejectment  for 
it,  and  any  rights  he  had  as  riparian  owner 
have  undoubtedly  passed  out  of  him. 

Alexander  Gould  and  wife,  by  deed  dated 
the  24th  day  of  January,  1853,  conveyed  to 
J.  Washington  Tyson  two  parcels  of  land 
which  were  parts  of  Upton  Court,  both  of 
them  being  on  the  easterly  side  of  Herring 
Pood.  They  were  separated  by  a  street  60 
feet  wide,  which  the  deed  says  was  "laid  out 
by  the  said  Gould  for  the  benefit  of  the  pur- 
chasers of  his  ground  fronting  thereon." 
The  first  parcel  is  described  as  beginning  on 
the  southeast  side  of  that  street  (which  In 
later  deeds  is  called  Gould  street)  at  a  point 
described,  "and  running  thence  bounding  on 
the  southeast  side  of  said  60-foot  street  south 
46%  degrees  west  282  feet  to  the  water  of 
Herring  Pond;  then  running  and  bounding 
on  the  water  of  Herring  Pond  the  two  f<*- 
lowlng  courses,  viz.:  south  22%  — —  west 
562  feet,  north  86  degrees  east  854  feet  to 
the  water  of  Patapeco  river,"  etc.  The  sec- 
ond parcel  begins  on  the  nmUtwest  side  of 
that  street  and  calls  to  run  "to  the  water  of 
Herring  Pond,  then  running  and  bounding  on 
the  water  of  Herring  Pond,  south  12%  de- 
grees east  120  feet  to  the  northwest  side  of 
said  60-foat  street"  James  R.  Bead,  trus- 
tee, conveyed  to  William  P.  Twamley  seven 
different  properties,  including  one  that  is  de- 
scribed as  follows: 

"First  aU  of  the  bed  of  Uould  street  60  feet 
wide  extending  from  its  northerly  terminus 
at  the  northeastemmost  outline  of  the  pr(f>erty 
formerly  belonging  to  the  estate  of  Alexander 
Gould,  deceased,  to  its  southerly  terminus  at 
the  Herring  Pond,  a  distance  M  about  1,800 
feet" 

Twamley  and  wife  sabsequoitly  conveyed 
the  same  property  to  the  appellee,  but  we  do 
not  find  the  dates  of  either  of  those  deeds  in 
the  record.  The  two  parcels  conveyed  to  Ty- 
son by  the  above-mentioned  deed  became 
vested  in  Thomas  Winans  by  deed  of  April 
25,,  1850,  and  subsequently  the  Winans  in- 
terest became  vested  in  the  appdlee. 

We  will  first  consider  the  effect  of  the 
deed  from  Gould  to  Tyson  for  the  two  par- 
cels of  land.  The  appellant  contends  that 
as  the  deed  from  Gould  to  Winans,  dated 
January  6,  18S0,  expressly  called  to  ran  to 
the  margin  and  then  to  the  center  of  Herring 
Pond,  etc.,  it  shows  that  it  was  not  Intended 
to  so  run  by  the  deed  from  Gould  to  Tyson, 
made  six  years  before;  but  that  would  be  a 
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violent  presnmptlon,  and  Inasmuch  as  Wl- 
nans  purchased  the  property  acquired  hy  Ty- 
8<m  a  few  montha  after  he  purchased  the 
property  frMn  Gould,  It  Is  more  Ukely  that 
he  thought  that  the  Tyson  property  extended 
Into  the  pond,  If  be  thought  anything  about 
It  Before  Gould  sold  to  Wlnans  he  bad 
ample  front  on  the  pond  for  that  property, 
after  he  had  sold  to  Tyson,  and  It  Is  dl£9cult 
to  see  any  possible  use  be  could  have  made  of 
It,  excepting  In  front  of  the  property  he  re- 
tained until  he  sold  it  to  Wlnans. 

[2]  The  case  of  Browne  y.  Kennedy,  B 
Har.  &  J.  195,  »  Am.  Dec.  B03,  seems  to  us 
to  be  conclusive  of  most  of  the  questions. 
Whatever  the  law  was  elsewhere,  that  case 
settled  It  for  this  state,  and  has  never  been 
overruled  or  qualified.  It  was  there  held 
that  Ix>rd  Baltimore,  a  proprietor  of  Mary- 
land, acquired  the  same  right  to  dispose  of 
land  covered  by  navigable  waters  within  the 
inrovlnce,  under  the  charter  granted  to  him 
by  the  king,  as  the  king  had  prior  to  granting 
the  charter — subject  to  the  right  of  the  pub- 
lic to  use  it  for  fishing  and  navigation.  The 
right  to  grant  land  covered  by  navigable  wa- 
ters afterwards  became  vested  in  the  state — 
subject  to  the  same  restrictions.  In  June, 
1700,  a  tract  of  land  called  Todd's  Range,  be- 
ing a  resurvey  of  Cole's  Harbor,  was  granted 
to  James  Todd.  The  courses  and  distances 
indaded  Jones'  E^lls,  and  at  the  time  of  the 
grant,  and  until  1786,  the  ordinary  tides 
flowed  np  Jones'  Falls  to  a  place  marked  <»i 
the  plat,  and  boats  went  to  that  place  until 
1787.  By  mesne  conveyances  and  devises 
the  tract  called  Todd's  Range  became  vested 
In  Charles  Carroll  of  Annapolis,  who  on 
April  18,  1757,  conveyed  a  part  of  the  tract 
on  the  northwest  side  of  Joneia'  Falls  to  Wil- 
liam I^on,  which  called  to  run  "unto  Jones' 
Falls,  then  bounding  down  and  with  the  said 
falls  the  twelve  following  courses,"  etc.  On 
the  20th  of  May,  1757,  said  Carroll  conveyed 
to  Alexander  Lawson  another  part  of  said 
tract,  also  binding  on  Jones'  Falls,  on  the 
southeast  side.  That  was  described  as  run- 
ning "unto  Jones'  Falls,  then  bounding  upon 
and  with  the  said  falls  the  seven  following 
courses,"  etc.  On  January  26,  1796,  Charles 
Carroll  of  CarroUton,  the  heir  at  law  of 
Charles  Carrel  of  Annapolis,  made  a  deed  to 
John  Smith,  Benjamin  Williams,  and  others, 
by  which  he  conveyed  all  that  part  of  Todd's 
Range  which  Is  described  as  "beginning  for 
the  same  at,"  eta,  "and  running  *  •  • 
to  the  middle  or  center  of  the  bed  of  Jones' 
Falls,  thence  running  in  the  middle  or  center 
of  said  falls,"  etc.  The  question  was  wheth- 
er, by  the  deeds  of  Charles  Carroll  of  An- 
napolis, Lyon  and  Lawson,  the  grantees,  and 
those  claiming  under  them,  were  entitled  to 
the  land  under  Jones'  Falls  to  the  middle  of 
the  stream,  or  whether  the  title  remained  in 
Charles  Carroll  of  Annapolis,  so  that  his  heir 
could  convey  It  to  other  parties.  Chief  Judge 
Chase  filed  a  separate  opinion,  In  whlcb  he 
held  that  the  plaintiff,  who  claimed  under 


Lawson,  had  a  right  to  recover  the  land  in 
question  to  the  middle  of  the  bed  of  Jones' 
Falls;  that  Charles  Carroll,  having  title  to 
the  land  In  question,  and  all  rights,  privi- 
leges, and  advantages  derivable  therefrom, 
did  by  his  two  deeds  to  William  Lyon  and 
Alexander  Lawson  convey  the  same  to  them, 
and  thereby  did  divest  himself  of  all  right  and 
interest  in  the  same.  The  Chief  Judge 
reached  the  same  conclusion  as  the  majority 
of  the  court,  but  on  difCerent  grounds,  and 
Judge  Buchanan  delivered  the  opinion  for 
the  majority.  The  case  was  represented  by 
distinguished  attorneys.  Messrs.  Harper  and 
Taney  (afterwards  Chief  Justice  of  the  TTnit- 
ed  States)  were  for  the  appellants,  and 
Messrsi  Pinkney,  Winder,  and  Williams  (As- 
sistant Attorney  General)  for  the  appellee. 
Judge  Buchanan  said: 

"It  is  very  certain  that  by  the  common  law 
the  right  was  in  the  king  of  Bngland;  and  it 
seems  equally  clear  to  me  that  he  had  the  ca- 
pacity to  dispose  of  it  sub  modo.  Whatever 
doubts  are  entertained  on  the  subject,  they  prob- 
ably have  arisen  from  inattention  to  the  distine- 
tion  between  the  power  of  granting  an  exclu- 
sive privilege  in  violation  or  restraint  of  a 
common  piscarial  right,  or  other  common  right, 
as  that  of  navigation,  and  the  power  of  grant- 
ing the  soil  aqua  cooperta,  subject  to  the  com- 
mon user.  The  subject  h^s,  de  communi  jure, 
an  interest  in  a  navigable  stream,  such  as  a 
right  of  fishing  and  of  navigating,  which  can- 
not be  abridged  or  restrained  by  any  charter 
or  grant  of  the  soil  or  fishery,  since  Magna 
Oharta  at  least.  Bat  the  property  in  the  soil 
may  be  transferred  by  grant  (Bargrave's  Law 
Tracts,  17,  22,  36,  87)— subject,  however,  to 
the  jus  publicum,  whicn  cannot  be  prejudiced 
by  the  jus  privatum  acquired  under  the  grant, 
"rhis  distinction  mns  through  all  the  books, 
and,  wherever  grants  have  been  held  not  to 
pass  the  soil,  it  was  not  because  the  king  had 
not  the  capacity  or  right  to  grant  it,  but  be- 
cause there  were  not  apt  words  in .  the  grant 
to  effect  the  purpose." 

Again  he  said: 

"It  seems  to  be  admitted  that  as  the  lands 
conveyed  by  Carroll  to  William  Lyon  and  Al- 
exander Lawson  are  described  in  the  deeds  as 
bounding  upon  Jones'  Falls,  if  that  had  been 
a  private  river,  they  would  have  been  entitled 
to  hold  to  the  middle  of  the  stream;  and,  if 
I  am  right  in  supposing  that  the  property  In 
the  soil  was  GcuroH's,  subject  only  to  the  com- 
mon user,  I  cannot  perceive  whv  Jones'  Falls, 
when  the  bed  had  become  private  property, 
should  not  be  subject,  sub  modo,  to  the  same 
roles  (as  to  the  right  to  the  boU)  that  pre- 
vail in  relation  to  private  rivers,  which  are 
private  property.  In  many  respects  the  same 
rules  do  prevail." 

Then  on  page  206  of  6  Har.  &  J.  (fi  Am. 
Dec  611)  he  said: 

"If,  therefore,  where  a  man,  having  an  estate 
through  which  a  private  river  runs,  conveys 
away  his  land  lying  on  one  side  of  the  stream, 
and  describes  it  as  bounding  on  the  river,  the 
purchaser  will,  by  operation  of  law,  hold  to  the 
middle,  it  would  seem,  by  parity  of  reason, 
that  if  the  same  man,  having  an  estate  through 
which  a  public  river  runs,  the  soil  of  the  bed 
of  which  makes  a  part  of  his  estate,  as  In  the 
case  of  a  private  river,  conveys  away  the  land 
lying  on  one  side,  and  makes  the  river  the 
boundary,  the  purchaser  would  by  the  same  oi>- 
eration  of  law  be  entitled  to  hold,  in  respect  of 
the  right  of  soil,  to  the  middle  of  the  stream." 
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He  concluded  his  oidnion  by  saying: 

"All  the  lands  in  this  state  have  not  been 
dlBtributed  or  granted  ont  to  the  citizens  as 
the;  are  supposed  to  have  been  in  EJngland :  bnt 
unnarigable  rivers,  and  lands  not  patented,  are 
as  much  the  property  of  the  state  as  public 
rivers  in  Kngrland  are  the  property  of  the  kins. 
And  if  the  state  ffrants  a  tract  of  land,  bound- 
ing on  an  unnavigable  river,  I  hold  the  role, 
before  alluded  to,  to  apply,  and  that  the  grantee 
-will  be  entitled  to  the  soil  to  the  middle  of  the 
stream.  And  applying  the  same  rule  to  this 
case,  I  think  that  Alexander  Lewson,  under 
his  deed  from  Charles  Carroll,  was  entitled  to 
hold  to  the  middle  of  Jones'  Falls,  and  agree 
with  the  Chief  Judge  that  the  ajppellant  is  en- 
titled to  recover  tiie  land  which  forms  the 
subject  of  this  suit." 

Jndges  Johnson  and  Martin  ooncarred  In 
that  opinion.  Judge  Earle  dissented,  holding 
that  the  bed  of  Jones'  Falls  still  belonged  to 
Carroll  after  the  deeds  made  by  him  to  Ijyon 
and  Lawson. 

[3]  It  is  therefore  seen  that  the  queBtl<Hi 
was  directly  presented,  and  our  predecessors 
held  that,  although  the  deeds  called  to  run 
"onto  Jones'  Falls,  then  bounding  down  and 
with  the  said  falls,"  in  the  one  case,  and  "un- 
to Jones'  Falls,  then  bounding  upon  and  with 
the  said  falls,"  in  the  other,  the  grantees 
took  title  to  the  middle  of  the  bed  of  the 
stream,  which  was  conceded  to  be  a  navi- 
gable stream.  Althongfa  that  case  has  been 
dted  at  least  14  times  (see  Shepard's  Md. 
Clt),  it  has  never  been  overruled,  and  It 
might  affect  titles  to  land  to  overrule  a  case 
which  had  been  accepted  as  law  for  so  many 
years.  The  act  of  1862  (chapter  129)  which 
Is  now  embraced  In  sections  47,  48,  and  49 
of  article  54  of  the  Annotated  Code,  made 
cooslderable  changes  in  the  laws  of  this  state 
as  to  rights  on  navigable  waters;  but,  as 
that  act  Is  not  applicable  to  this  case,  we 
need  not  refer  to  it  farther,  except  to  say 
It  now  prohibits  ipatents  for  lands  covered  by 
navigable  waters,  and  gives  valuable  riparian 
rights  to  the  proprietors  of  land  bordering 
on  them.  Other  acts,  such  as  that  of  1745 
(chapter  9),  had  been  passed  years  before, 
and  they  had  in  view  giving  such  proprietors 
of  land  the  benefit  of  the  waters  on  which 
their  lands  bordered.  The  decision  in 
Browne  v.  Kennedy  was  a  logical  one,  as  the 
general  principle  is  that.  In  the  absence  of  a 
statute  regulating  it,  the  extent  to  which  a 
deed  of  an  owner  of  land  abutting  on  a 
street  or  stream  goes  depends  upon  how  far 
his  title  extends,  unless  he  limits  the  con- 
veyance by  appropriate  terms.  In  2  Devlin 
on  Real  Estate,  i  1028,  It  is  said  that  the  rule 
Is  that,  when  lands  are  bounded  by  navigable 
streams  or  tide  waters,  the  grantee's  right 
extends  only  to  high-water  mark,  but  that 
la  because  It  is  very  unusual  for  the  grantor 
to  own  the  bed  of  a  navigable  stream,  and 
If  he  does,  according  to  Browne  v.  Kennedy, 
the  same  rule  applies  as  in  case  of  nonnavi- 
gable  waters.  After  giving  some  illustrations 
In  section  1028,  tl^e  author  In  section  1028a 
give*  raasws  which  are  verj  applicable  to 


this  case  when  we  keep  fn  mind  Browne  r. 
Kennedy.    That  section  In  part  Is: 

"Reatotu  for  Theso  Rutet.—Tba  natural  pre- 
sumption, where  a  deed  conveys  land  border- 
ing on  a  stream  or  highway,  is  that  the  gran- 
tor means  to  convey  what  h«  owns,  and  not  to 
reserve  a  strip  of  land  of  no  value  to  him,  but 
the  loss  of  which  to  the  nantee  might  be  pro- 
ductive of  great  injury.  He  has  power  by  apt 
words  to  reserve  what  and  as  much  as  ne 
ideases,  or  so  to  frame  the  lanfaage  of  his  con- 
veyance as  to  limit  tiie  land  conveyed  to  the 
line  of  the  stream  or  highway,  without  extend- 
ing further,  and  in  all  such  cases  courts  are 
bound  to  give  effect  to  his  expressed  Intention. 
But,  In  the  absence  of  words  showing  audi  an 
intention,  it  Is  not  presumed  that  the  grantor 
intended  to  retain  in  himself  the  fee  to  the 
street  or  stream  when  he  has  parted  with  ths 
adjoining  land,  llierefore  it  may  be  said  to  be 
a  utaiversal  rule  that  a  deed  givug  a  stream  as 
a  boundary  will  convey  title  to  the  center  of 
the  stream  or  to  low  or  high  water  mark,  de- 
pending upon  how  far  the  grantor's  title  ex- 
tends. By  such  a  description  the  grantor  will 
convey  all  that  he  owns,  unless  a  contrary  in- 
tent appears  from  the  language  of  the  deed. 
The  deed  is  taken  most  strongly  against  the 
grantor  in  the  application  of  this  rule,  and 
courts  will  not  favor  the  presumption  that  ha 
has  retained  title  to  the  b<^  of  the  stream." 

In  the  note  to  the  case  of  Hanlon  ▼.  Hob- 
son,  24  Colo.  284,  61  Pac.  4SS,  as  reported  In 
42  L.  B.  A.  502,  tiie  annotator  says: 

"A  grant  bounding  on  a  stream  or  on  tide 
water  will  be  held  to  carry,  all  the  land  owned 
by  the  grantor,  in  the  absence  of  anything  to 
show  an  Intention  not  to  do  so.  If  the  gran- 
tor owns  to  the  thread  of  the  stream,  the  gran- 
tee will  also  do  sa" 

See,  also,  Braxon  t.  Bressler,  64  ID.  489, 
Brooklyn  v.  Smith,  104  la  429,  44  Am.  R^k 
90 ;  Richardson  v.  Prentiss,  4&  IfUcfa.  00,  11  N. 
W.  819;  Hardin  y.  Jordan,  140  U.  S.  880,  11 
Sup.  Ct.  806,  888,  85  h.  Ed.  428;  Boston  ▼. 
Riidiardson,  95  Mass.  (13  Allen)  165.  Al< 
though  s<Hne  of  these  cases  are  controlled  by 
statutes  or  ordinances,  the  principles  are  dis- 
cussed. 

[4]  nie  language  of  the  deed  from  Gould 
to  Tyson  seems  to  us  to  clearly  convey  the 
right  of  Tyson's  successors  to  the  middle  of 
the  bed  of  the  stream.  There  can  be  no 
Intelligent  meaning  glv«i  to  the  reference 
"to  the  waters,"  If  it  was  not  Intended  to  give 
tJie  grantee  the  right  to  use  the  waters.  That 
is  what  in  reality  is  done,  as  the  grantee 
takes  it  subservient  to  the  rights  of  the  pub- 
lic, and  the  main  advantage  in  having  the 
title  to  the  bed  Is  to  prevent  the  grantor  from 
interfering  with  the  grantee's  use  of  It  Such 
rights  of  the  grantees  are  very  similar  to 
those  given  proprietors  of  lands  on  navigable 
waters  by  sections  47, 48,  and  49  of  article  54. 
above  referred  ta 

[S-7]  We  see  no  difficulty  about  the  deed 
for  the  bed  of  Gould  street.  The  plalntltTs 
predecessor  conveyed  that  The  appellee  has 
acquired  all  the  land  oa  both  sides  of  that 
street,  which  one  or  more  of  the  deeds  speaks 
of  as  vacated,  and  also  the  title  to  the  bed 
of  the  street  Any  attempted  dedication  of 
It  was  not  so  far  as  the  record  shows,  acc^it- 
ad,  or  anything  done  by  the  dty  In  leference 
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to  It.  As  the  dty  Is  not  a  party  to  this  case, 
of  course  what  we  say  will  not  affect  any 
right  It  may  have;  but,  as  we  are  Informed 
by  the  record  that  the  title  to  both  sides  of 
the  street  and  to  the  bed  of  ttva  street  Is 
rested  In  the  appellee,  we  can  hare  no  doubt 
that,  at  least  for  the  purposes  of  this  case,  the 
dedication,  If  any,  must  be  treated  as  revoked. 
Clendenln  v.  Md.  Construction  Co.,  86  Md.  80, 
87  AtL  700.  That  being  so,  the  conveyance 
of  the  bed  of  the  street  from  its  northerly 
terminus  to  its  southerly  terminus  at  Herring 
Pond  iB  sufficient  to  carry  whatever  right  the 
Oould  estate  had  in  the  bed  of  the  pond  In 
front  of  the  Eltreet  When  the  street  was  laid 
out  by  Oould  "for  the  benefit  of  the  purchas- 
ers of  his  ground  fr<«tlng  thereon,"  and  went 
to  Herring  Pond,  th«  purchasers  surely  were 
intended  to  have  the  right  to  use  that  pond  in 
any  way  not  contrary  to  the  rights  of  the 
public,  and,  as  the  appellee  is  the  sole  owner 
of  the  properties  binding  on  it,  the  appellant 
would  have  no  right  to  eject  it  from  the  pond, 
regardless  of  the  queatlou  whether  the  dedica- 
tion is  revoked.  The  plea  of  "not  guilty," 
not  only  puts  in  issue  tbte  title  to  the  premis- 
es, but  the  right  of  possessicHi. 

'So,  without  prolonging  this  opinion  further, 
by  discussing  other  questimiis  raised,  we  are 
satisfied  that  the  plaintiff  is  not  entitled 
to  recover,  and  we  will  not  discuss  the  pray- 
ers separately.  We  will  require  the  appellant 
to  pay  the  costs.  As  there  is  nothing  in  the 
record  to  show  whether  the  suit  was  brought 
with  the  approval  of  the  equity  court  that  had 
jurisdiction  over  the  trust,  that  court  can 
determine  whether  he  shall  be  reimbursed  out 
of  the  trust  funds  for  the  ooats  to  be  paid 
by  him. 

Judgment  affirmed;  the  appellant  to  pay 
the  costa 

(i33Md.  no 

BAI/nMORB  A  O.  It.  CO.  v.  STATE,  to  Use 

of  McOABB.     (No.  28.) 
(Court  of  Appeals  of  Maryland.    July  9,  101&) 

1.  Neolioenox  0=393(1)  —  IiCFUTcn  Neou- 
GENCE— Collision  at  Cbossino. 

The  negligence  of  the  driver  of  the  automo- 
bile, in  which  plalntifTs  intestate  was  riding 
at  the  time  of  collision  with  defendant's  train 
at  railroad  crossing,  and  over  which  intestate 
bad  no  control,  comd  not  be  imputed  to  intes- 
tate. 

2.  Death  9=>28— Cortbibtttobt  Neolioenok. 

The  right  of  plaintUF  to  recover  for  death  of 
his  minor  son,  killed  in  collision  with  train  at 
railroad  crossing  while  son  was  a  passenger  in 
automobile  driven  by  another,  would  be  defeated 
by  a  showing  that  son  contributed  to  the  acci- 
dent by  Us  own  negligences 

3.  RAiLBOAns  4=9850(18)  —  Cbosbiro  Acci- 
dent —  CONTBIBUTOBfT  NKaUOKNCB— QUBB- 
TION  FOE  JUBT. 

'In  action  for  damages  sustained  by  plain- 
tiff because  of  death  of  his  infant  son,  killed 
when  automobile  in  which  son  was  a  passenger 
collided  with  defendant's  train  at  a  railroad 
eroesing,  question  of  son's  contributory  negli- 
gence held,  under  evidence,  for  jury. 


Appeal  from  Circuit  Court,  Frederick 
County;  Hammond  Urner,  Glenn  H.  Worth- 
ington,  and  Edward  C.  Peter,  Judges. 

Action  in  the  name  of  the  State,  for  the 
use  of  John  B.  McCabe,  against  the  Balti- 
more ft  Ohio  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flnned. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  STOOK- 
BRIDOS;  and  CONSTABLE.  JJ. 

F.  Neal  Parke  and  James  A.  O.  Bond,  both 
of  Westminster,  for  appellant  George  A. 
Pearre,  Jr.,  of  Frederick  (Edwin  E.  Garrett 
and  Richard  H.  Tebbs,  both  of  Leesbnrg, 
Va.,  on  the  brieQ,  for  appellee. 

PATTISON,  J.  This  action  was  brought 
in  the  name  of  the  state,  for  the  use  of  John 
R.  McCabe,  against  the  appellant,  the  de- 
fendant corporation,  for  loss  and  damage 
sustained  by  him  in  the  death  of  his  infant 
son,  J(dm  R.  McCabe,  Jr.,  caused  by  the 
alleged  n^Ugenoe  of  the  defendant  in  the 
management  and  operation  of  its  train.  The 
trial  resulted  in  a  verdict  for  the  plaintUT, 
upon  which  a  judgment  was  entered.  It  is 
from  that  Judgm«it  that  this  appeal  has 
beoi  taken. 

The  accident  happened  at  a  public  cross- 
ing in  the  town  of  Point  of  Rocks,  in  Fred- 
erick county,  Md.,  through  which  the  de- 
fendant's road,  with  its  double  tracks,  pass- 
es from  east  to  west  The  said  crossing  la- 
about  1,900  feet  west  from  Washington  Junc- 
tion, where  the  Metropolitan  branch  from 
Washington  joins  the  main  line  of  the  road, 
and  where  the  station  for  that  vicinity  is  lo- 
cated. A  watdiman's  box,  7  feet  and  0  inch- 
es square,  and  about  8  feet  high,  is  located 
immediately  east  of  said  crossing,  and  7 
feet  north  of  the  north  rail  of  the  west- 
bound track.  East  of  this  box,  starting  at  a 
point  122  feet  therefrom,  is  a  switoh  on  the 
north  side  of  the  tracks,  and  north  of  the 
switch  and  tracks  Is  a  public  road  running 
parallel  therewith  and  extending  westward 
to  and  beyond  the  said  box  and  road  that 
crosses  the  tracks  of  the  defendant's  road  at 
the  place  of  the  accident. 

McCabe,  with  one  Newton,  both  residMita 
of  Leesburg,  Va.,  on  the  evening  preceding 
the  accident  which  occurred  about  1  o'clock 
in  the  morning  of  September  11,  1916,  had 
attended  a  com  boiling  party  at  Taylors- 
vllle,  a  town  in  Virginia,  several  miles  from 
Point  of  Rocks.  Kadi  of  them  carried  with 
him  to  the  party  a  young  lady  from  the  last- 
named  place.  The  party  was  over  about  12 
o'clock,  and  they  returned  to  the  homes  of 
their  lady  companions,  in  Point  of  Rocks. 
McOabe  left  at  this  place  the  machine  he 
had  driven  to  the  party,  and  he,  with  New- 
ton, started  to  return  to  their  homes  In  Vir- 
ginia in  the  automobile  driven  by  Newton, 
one  that  he  had  borrowed  in  Virginia  for  the 
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occasion.  In  reaching  their  homes  they 
again  had  to  cross  the  tracks  of  the  defend- 
ant, this  time  from  north  to  south.  The  au- 
tomobile, in  which  they  were  to  return,  was 
described  as  a  very  large  one,  with  a  wheel 
base  of  144  inches.  Both  McGabe  and  New- 
ton were  seated  upon  the  front  seat,  Newton 
on  the  right,  at  the  wheel,  and  McCabe  upon 
his  left  To  readi  the  crossing  they  rode 
south  on  one  of  the  streets  or  roads  of  the 
town  to  the  street  we  have  described  as 
running  north  of  and  parallel  with  the 
switch  and  tracks  of  the  defendant's  road. 
Upcm  reaching  that  road  they  turned  to  the 
right,  and  proceeded  westward  toward  the 
watchman's  box  and  road  that  crosses  the 
tracks  at  the  place  of  the  accident.  When 
they  turned  in  said  road,  running  parallel 
with  the  railroad,  there  were  upon  the 
switch  to  the  left  of  them  four  or  five  box 
ears  which  prevented  them,  at  such  time, 
from  seeing  up  the  tra(^  toward  the  Junc- 
tion. These  cars,  Newton  said,  extended 
westward  to  about  the  beginning  of  the 
switch,  which  is  122  feet  east  from  the 
watchman's  box.  Newt<Hi,  the  only  witness 
who  saw  the  accident,  testified  that  at  the 
time  they  reached  that  point  both  he  and 
McCabe  looked  and  listened  for  trains  that 
might  be  coming  from  either  direction,  but 
heard  no  whistles  or  bells.  They  proceeded 
to  a  point  in  the  road  where  the  beaten  way 
curved  somewhat  to  the  right  and  away 
from  the  tracks  in  order  to  pass  around  the 
box  and  to  better  enable  persons  to  ascend 
the  grade  of  the  road  that  passed  over  the 
tracks,  the  grade  of  the  same  being  so  much 
as  14  to  18  inches  in  30  feet.  At  this  point, 
which  they  regarded  as  a  good  position  from 
which  to  ascertain  whether  or  not  a  train 
was  approaching  the  crossing,  he  stopped  his 
machine,  and  they  both  looked  up  and  down 
the  track,  and  also  listened  for  an  approach- 
ing train,  but  they  neither  saw  nor  heard 
any.  Newton  testified  that  at  this  time  he 
asked  McCabe,  who  was  upon  the  left  and 
was  looking  to  the  left,  "if  he  saw  any  lights 
anywhere  or  heard  a  whistle,  and  we  talked 
Just  a  second  or  two,  and  be  said  he  did  not 
see  anything,  looked  like  the  road  was  clear 
to  him,  and  it  looked  clear  to  me.  I  couldn't 
see  down  the  trAds.  all  the  way,  I  could  see 
down  Just  only  a  short  way,  and  then  these 
box  cars  had  me  cut  off  from  any  view  of 
that  track."  He  then  started  forward  to- 
ward the  tracks,  which  were  then  about  30 
or  35  feet  away.  In  going  this  distance  his 
view  eastward  up  the  tracks  was  obstructed 
by  the  watchman's  box  until  he  got  within  a 
few  feet  of  the  west-bound  track. 

It  will  be  remembered  that  the  distance 
from  the  box  to  the  north  rail  of  the  west- 
bound track  was  only  7  feet.  After  getting 
to  a  point  where  the  box  was  no  longer  an 
obstruction  to  his  view,  he  could  see  east- 
ward to  the  Junction,  if  the  track  was  clear. 
He  explained,  however,  that  seated  upon  the 


seat  of  the  car  its  fenders  and  front  wheels 
woiild  be  nearly  upon  the  track  before  the 
view,  after  passing  the  box,  would  be  open- 
ed  to  him.  He  said  that  McOabe  was  look- 
ing eastward  for  a  train,  and  as  "I  pulled 
up  on  the  track,  pulled  around,  straightened 
the  car,  and  was  up  on  the  track,  when 
young  McCabe  Jumped  against  me,  and  about 
the  same  time  the  engine  struck  me."  Mc- 
Oabe was  thrown  from  the  car,  and  his  skull 
was  fractured,  from  which  he  died. 

Miss  Louise  Hardy  of  Washington,  who 
was  tb^i  visiting  her  grandmother  at  Point 
of  Bocks,  and  whose  father  was  at  sudi 
time  a  railway  mail  clerk  upon  that  run, 
testified  that  her  father's  train  was  due  at 
Point  of  Bocks  "some  time  around  12 
o'clock" ;  that,  after  retiring  she  remained 
awake,  listening  for  the  whistle  of  her  fa- 
ther's train,  but  bad  not  heard  it  at  the  time 
she  heard  the  crash  caused  by  the  collision 
of  the  engine  with  the  automobile  in  this 
case;  that  she  heard  no  whistle  nor  bell  pre- 
ceding the  crash. 

A  dvll  engineer  of  the  defendant  company, 
when  placed  upon  the  stand  by  it,  testified 
that: 

"At  a  distance  of  11  feet  from  the  north  rail 
of  the  west-bound  track  you  can  see  from  the 
center  of  the  traveled  way  down  the  west-bound 
track  to  the  east,  at  least  122  feet  from  the 
crossine ;  and  at  a  distance  of  13  feet  you  can 
•ee  62  leet  from  the  center  of  the  crossing." 

At  the  conclusion  of  the  evidence  the  plain- 
tiff offered  seven  prayers;  of  these  the 
fourth  and  fifth  were  granted  as  offered,  the 
seventh  was  granted  as  modified  by  the 
court,  and  the  others  were  refused.  The  de- 
fendant offered  three  prayers,  aU  of  which 
were  refused.  The  first  asked  the  oonrt  to 
direct  a  verdict  for  the  defendant  because  of 
a  want  of  evidence  legally  suflSclent  to  enti- 
tle the  plaintUf  to  recover.  The  second  asked 
for  an  instruction  that  there  was  no  evi- 
dence legally  sufiSdent  to  entitle  the  plaintiff 
to  recover  under  the  first  count  of  the  dec- 
laration, while  the  third  asked  for  a  similar 
instruction  as  to  the  second  count  of  the 
declaration. 

The  plaintUTs  fifth  prayer  Instructed  the 
Jury: 

"That  if  they  shall  find  from  the  evidence 
that  the  defendant,  on  or  about  the  11th  day  of 
September,  1915,  was  the  owner  and  operator 
of  a  certam  railroad  running  from  Washington 
city  and  points  west  to  and  beyond  Point  of 
Boclis,  Md.,  and  run,  controlled,  and  operated 
thereon  certain  locomotives  and  trains  of  cars 
attached  thereto,  and  if  the  jury  shall  find  from 
the  evidence  that  on  or  about  said  date  a  certain 
public  road  crossing  and  public  highway  cross- 
ed the  said  railroad  tracks  of  the  said  defendant 
at  the  vUlage  of  Point  of  Rocks,  and  that  the 
said  John  R.  McGabe,  Jr.,  was  at  the  time  be- 
ing run,  guided,  and  driven  over  and  along  said 
public  road  and  highway  in  a  certain  automo- 
bile, in  the  direction  of  and  at  and  near  said 
public  crossing,  if  the  jury  shall  find  the  same, 
and  that  the  defendant  at  the  same  time  was 
driving,  running,  and  directing  its  said  cars  and 
trains  over  and  along  said  railroad  in  the  direc- 
tion of  said  public  crossing,  then  it  was  and  be- 
came the  duty  of  the  defendant,  its  agents  and 
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aerranta,  in  approacbiiig  said  croasliig  with  ita 
locomotivee  and  trains,  to  give  proper  and  suf- 
ficient aignals  by  blowing  their  wltistles  or  rins- 
ing their  bella  so  as  to  warn  persona  from  theu 
tracks ;  and  if  the  jury  shall  find  from  the  evi- 
dence that  the  said  John  R.  McCabe  was  injur- 
ed and  killed  at  said  public  crossing,  while  using 
due  care  and  caution,  by  reason  of  the  failure 
of  the  defendant,  its  servants  and  agents,  in 
charge  of  its  locomotive  and  cars,  to  give  prop- 
er and  sufficient  signals  of  their  approach,  then 
the  verdict  of  the  jury  must  be  for  the  plain- 
tifl." 

The  plalntlfl'8  fourth  prayer  defined  "or- 
dinary care,"  and  his  sevoith  prayer  stated 
the  measure  of  damage& 

It  Is  from  the  rulings  of  the  court  In 
granting  Oxe  plaintiff's  said  fourth,  fifth,  and 
seventh  prayers  and  In  refusing  the  defend- 
ant's prayers  that  this  appeal  is  taken. 

The  plaintiff's  fifth  prayer  la  in  fall  ac- 
cord with  the  principle  oinnciated  in  P.,  W. 
A  B.  B.  R.  Co.  7.  Hogeland,  66  Md.  149,  7 
Atl.  106,  6»  Am.  Rep.  159,  B.  ft  O.  R.  R.  Oo. 
r.  State,  Use  of  Stmntz,  79  Md.  335,  29  Atl. 
618,  47  Am.  St.  Rep.  416,  United  Rys.  Go.  v. 
Bledler,  98  Md.  664,  66  AU.  813,  and  United 
Rys.  &  Elec.  Co.  t.  Craln,  123  Md.  3S2,  91 
Atl.  405,  that: 

"Tho  contributory  negligence  of  a  carrier,  or 
of  the  driver  of  a  public  or  private  vehide,  not 
owned  or  controlled  by  the  passenger,  and  who 
is  himself  without  fault,  will  not  constitute  a 
bar  to  the  right  of  the  passenger  to  recover  for 
injuries  received." 

[1, 2]  It  is  well  settled  by  the  above-cited 
cases  and  others  that  the  negligence  of  the 
driver  in  such  cases  cannot  be  Imputed  to 
the  passenger  injured  or  killed,  but  it  is 
equally  well  settled  in  all  such  cases  thtCt  the 
right  to  recover  for  the  Injury  or  death  of 
such  party  is  defeated,  when  It  is  shown  that 
he  has  contributed  to  the  accident  by  his  own 
negligence,  and  therefore,  when  there  Is  any 
evidence  tending  to  show  such  negligence  le- 
gally sufildent  to  go  to  the  Jury,  it  should  be 
submitted  to  it  United  Rys.  &  Elec.  Oo.  t. 
Craln,  supra. 

[3]  The  evidence  in  this  case  was  legally 
sufficient  to  go  to  the  Jury,  tending  to  show 
contributory  negligence  on  the  part  of  Mo- 
Cabe,  but  it  was  not  of  a  character  that  war- 
ranted the  court  in  holding  that  be  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

It  is  shown  by  the  evidence  that  McCabe 
did  about  all  he  could  to  learn  of  the  ap- 
proaching train,  unless  it  was  to  warn  New- 
ton, the  driver  of  the  automobile,  not  to  cross 
the  tracks  of  the  defendant  company  with- 
out again  stepping  at  a  point  bey(Hid  the 
watchman's  box,  where  he  could  have  seen 
the  oncoming  train.  He  may  have  thought 
Ifewton  was  going  to  stop  at  auch  point,  and, 
after  readilng  It  there  was  little  or  no  time 
for  him  to  warn  Newton  before  the  train  was 
upon  them.  Wben  the  box  ceased  to  ob- 
struct their  view  up  the  track,  the  front  of 
the  maoiMne  was  only  a  few  feet  from  the, 


west-bound  track,  and  the  first  thing  Mc- 
Cabe saw,  or  could  have  seen,  when  the 
view  opened  to  him  was  the  onrushlng  train 
only  a  few  feet  away.  What  ^ect  this  had 
upon  him  we  do  not  know.  Newton  says  he 
fell  against  him,  and  about  that  time  the  en- 
gine struck  the  automobile.  Under  these  dr- 
cumstanoes  it  could  not  properly  be  said  as 
a  matter  of  law  that  McCabe  was  guilty  of 
contributory  negligence  In  not  warning  New- 
ton against  crossing  the  track  at  audi  time. 
The  question  of  his  negligence  was  properly 
submitted  to  the  Jury. 

The  plaintiff's  fourth  and  seventh  prayers 
were  also  properly  gnranted,  and  from  what 
we  have  said  the  court  properly  refused  the 
defendant's  first  prayer,  and  we  discover  no 
reversible  error  in  the  court's  ruling  upon 
the  defendant's  third  and  fourth  prayers,  or 
ni>on  its  action  upon  the  demurrer  to  the 
declaration. 

We  will  therefore  affirm  the  Judgment  of 
the  court  below. 

Judgment  affirmed,  with  cost  to  appellee. 

ass  Md.  SI) 
BLISS  v.  BLISS  et  al.     (No.  12.)      • 

(Court  of  Appeals  of  Maryland.    June  19,  1918.) 

1.  Appiux  and  Ebbob  ®=>62S(2)  —  Tzmb  fob 
Filing  Tbanscbipt— Excuse. 

An  appellant  cannot  be  held  responsible  for 
failure  of  a  transcript  of  record  to  reach  <Jourt 
of  Appeals  within  required  time,  if  the  delay  is 
chargeable  to  clerk  of  lower  court  or  an  express 
company. 

2.  Insane  Pebsohs  4=332— Appointment  or 

OUABDIAN. 

Under  Code  Pub.  Civ.  Laws,  art.  16,  {  114, 
court  ot  equity  may  intrust  person  of  a  lunatic 
to  one  committee  and  the  estate  to  another. 

3.  Insane  Pebsohs  4=»30— Manaoeuent  of 
Estate. 

Under  Code  Pub.  Civ.  Laws,  art.  16,  i  114, 
the  chief  concern  of  court  in  selection  of  i>er8ons 
for  management  of  estates  of  lunatics  and  care 
and  custody  of  their  persons  is  to  advance  their 
welfare  and  comfort 

4.  OoTTBTs  «=»138— Cnwurr  Ooubts— Bqumr 
Jtibisdiotion. 

The  judges  of  the  circuit  courts  have  all  the 
power,  authority,  and  jurisdiction  which  the 
court  of  chancery  formerly  held  and  exercised, 
except  as  modified  by  statute  (Code  Pub.  Civ. 
Laws,  art.  16,  i  85). 

6.  Insane  Pebsons  ^esS— Nonbxsident— Jt;- 
bibdiotion  of  Cottbt. 
The  court  has  jurisdiction  to  inquire  into 
and   adjudge  insane  a  nonresident  within   the 
state,  although  lie  has  no  property  in  the  state. 

6.  Insane  Pebsons  ®=348  —  Expenses  —  Pat- 

USNT. 

A  court  having  jurisdiction  of  the  person 
and  estate  of  a  lunatic  must  see  that  proper  care 
and  comfort  are  provided  for  out  of  the  funds 
under  its  control,  leaving  the  question  of  the  lia- 
bility of  others  for  the  expenses  Incurred  to  be  de- 
termined in  some  appropriate  proceeding. 

7.  Insane  Pebsons  <S==>27—Pboces8— Review 
— Who  Entitijcd  to  Notice. 

Code  Pub.  Civ.  Laws,  art.  5,  |  37,  providing 
that  complaint  cannot  be  made  on  appeal  of  lack 
of  notice  of  proceedings  in  certain  cases  applies 
only  to  defendants  in  a  suit  in  equity,  and  not  to 
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a  proceeding  to  inqalre  Into  the  sanity  of  a  per- 
son. 

8.  IRBANK  PxasoRS  9=>1S  —  Hbabiros  —  No- 
TICK  TO  Lunatic. 
In  a  proceeding  to  inquire  into  the  sanity  of 
a  person,  the  alleged  lunatic  is  entitled,  except 
in  the  moat  extreme  cases,  if  at  all,  to  notice  and 
an  opportunity  to  be  heard. 

.  Appeal  from  Circuit  Court,  Prince 
George's  County,  In  Equity;  FUlmore  Beall, 
Judge. 

"To  be  offldaUy  reported." 

Proceeding  by  Eva  Jackson  Bliss,  by  her 
next  friends,  Sallle  F.  Jackson  and  Vlvia 
O.  Holmes,  against  Alonzo  O.  Bliss  and  B. 
A.  Bennett,  committee  of  Eva.  Jackson  Bliss, 
to  set  aside  a  decree  adjudging  ber  Insane 
and  appointing  a  commission.  From  an  or- 
der dismissing  the  i>etltion,  she  appeals. 
Case  remanded  without  leTersing  or  affirm- 
ing, with  directions. 

Argued  before  BOYD,  C.  J.,  and  BBIS- 
COB,  THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABUES,  JJ. 

Bugene  A.  Jones,  of  Washington,  D.  O. 
(William  J.  Neale,  of  Washington,  D.  C,  on 
the  brief),  for  appellant  Ogle  Marbury,  of 
Baltimore,  and  George  P.  Hoover,  of  Wash- 
ington, D.  C,  for  appellees. 

THOMAS,  J.  On  the  7th  of  S^tember, 
1917,  Alonzo  0.  Bliss  filed  in  the  circuit 
court  for  Prince  George's  county  a  petition, 
alleging  that  his  wife,  Eva  Jackson  Bliss, 
was,  and  bad  been  "for  some  time  past," 
of  unsound  mind  and  incapable  of  the  gov- 
ernment of  herself  or  the  management  of  ber 
estate;  that  she  had  "little  pr(^erty,''  and 
was  dependent  upon  the  petitioner  "for  her 
support  and  livelihood,"  and  that  it  was  nec- 
essary for  her  protection  that  a  suitable  com- 
mittee be  appointed  for  her  person  and  es- 
tate; that  She  was  then  undergoing  treat- 
ment at  the  Laurel  Sanitarium,  near  Laur^ 
In  Prince  George's  county,  Md.;  that  the 
];>etltioner  was  Informed  by  her  physicians 
that  It  was  "Important  and  essential  to  her 
welfare"  that  she  be  allowed  "to  remain 
quiet  and  undisturbed  for  an  indefinite 
time";  that  it  would  greatly  excite  and  In- 
jure ber  to  remove  her  from  said  sanitari- 
um; and  that  It  would  be  Impractical,  dan- 
gerous, and  Injurious  to  her  to  have  her 
brought  before  a  Jury.  The  petition  then 
prayed  that  a  "writ  de  lunatlco  Inqulrendo 
be  issued  to  ttie  sheriff  of  Prince  Oeoiige's 
county  to  inquire  into  the  lunacy  of  the  said 
Bva  Jackson  Bliss,"  and  that  by  the  order 
of  the  court  her  actual  presence  before  the 
Jury  of  inquisition  and  notice  to  her  of  the 
time  of  the  sitting  of  said  Jury  be  dispens- 
ed with.  The  petition  further  prayed  tor  a 
writ  of  subpoena,  directed  against  Mrs.  Bliss, 
commanding  her  to  be  and  appear  In  said 
court  on  some  certain  day  to  be  named 
therein,  "and  to  answer  the  premises  and 
abide  by  and  iwrform  such  decree"  as  might 
be  passed.    The  petition  was  sworn  to  by  the 


petitioner,  and  there  was  filed  with  it  the 
affidavit  of  Dr.  Cornelius  De  Weese,  physi- 
cian of  Laurel  Sanitariumi,  as  to  the  mental 
condition  of  Mrs.  Bliss,  and  that  It  would 
greatly  excite  and  injure  her  to  bring  her 
before  a  Jury,  and  on  the  same  day  the  court 
ordered  the  writ  de  lunatlco  Inqulrendo, 
and  the  writ  of  subpoena,  to  issue  as  prayed, 
and  further  ordered  that  In  the  executl<xi 
of  the  first-mentioned  writ  the  presence  of 
Mrs.  Bliss  before  the  Jury,  "and  notice  to 
her  of  the  time  of  the  sitting"  of  tlie  Jury, 
be  dispensed  with. 

The  inquisition  was  taken  on  the  18th  of 
September,  1915,  at  Laurel,  and  the  Jury 
found  that  Mrs.  Bliss  was  of  unsound  mind 
and  not  capable  of  the  government  of  her- 
self or  the  management  of  her  estate,  and 
that  she  was  possessed  of  the  i»t>perty  de- 
scribed in  the  inventory  as  "$50,000  30-year 
4  per  cent  bonds  Alonzo  O.  Bliss  proper^ 
ties"  and  "$2,000  worth  of  securities.  AU 
in  a  safe  d^wslt  boiz  in  District  National 
Bank,  Washington,  D.  C— Total  value  $52,- 
000."  The  record  shows  that  the  writ  of 
subpcena  was  returned  by  the  sheriff,  "serv- 
ed this  IStb  day  of  September,  1915."  The 
inquisition  was'  confirmed  on  the  28tli  of 
September,  1916,  and  Arthur  L.  Bliss  and 
Cornelius  De  Weese  were  appointed  ooo^ 
mittee  of  the  person  and  estate  of  Mrs.  Bliss. 
On  the  23d  of  March,  1916,  Arthur  L.  Bliss 
and  Cornelius  De  Weese  filed  a  petition  to  be 
relieved  of  their  duties -«s  sudi  committee, 
and  with  It  an  account  in  whidi  they  charge 
thonselves  with  three  months'  Interest  on 
the  ,$50,000  4  per  cent  mortgage  bonds  of 
the  Alonzo  O.  Bliss  property,  amounting  to. 
$500,  claimed  credit  for  board,  and  atten- 
tion at  Laurel  Sanitarium,  costs,  expenses, 
etc.,  amounting  to  $1,939.26,  and  stated  that 
the  amount  of  expenses  in  excess  of  income 
was  advanced  by  Alonzo  O.  Bliss.  They 
also  filed  an  inventory  of  the  estate  of  Mrs. 
Bliss,  consisting  of  $60,000  bonds  of  the 
Alonzo  O.  Bliss  property,  a  policy  of  life 
insurance  In  the  Prudential  Life  Insurance 
Company,  and  a  number  of  dtiattels,  ail  of 
which  were  stated  to  l>e  in  the  possesslim 
of  Alonzo  O.  Bliss,  and  on  tlie  28th  of  Mardi. 
1917,  the  court  below  passed  an  otier,  di»> 
charging  the  petitioners  and  appointing 
Alonzo  O.  Bliss  and  R.  A.  Bennett  commit- 
tee of  the  person  and  estate  of  Mrs.  BUas. 

On  the  3d  of  July,  1917,  Mr&  BU<b,  by 
her  mother,  Sallle  P.  Jai^son,  aad  her  sis- 
ter, Vlvia  G.  Holmes,  as  her  next  friends, 
filed  a  petition  in  the  cause^  in  which,  after 
referring  to  the  previous  proceedings.  In- 
cluding the  appointment  of  Alonso  O.  Bliss 
and  R.  A.  Bennett  committee  of  her  person 
and  estate,  she  alleged  that  at  the  time  of 
the  appointmoit  of  said  committee  she  was 
a  patient  at  the  Laurd  Sanitarium ;  bnt,  as 
her  condition  did  not  Iniprove  while  there, 
she  was,  with  the  advice  and  c<wsent  of  her 
said,  committee,  removed  to  the  home  of  her 
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sister,  VlTla  O.  Holmea,  near  Wbeaton,  in 
the  state  of  Maryland,  wbere  she  still  re- 
sided, and  that  since  then  she  had  shown 
marked  Improreinent  in  her  mental  and 
physical  condition;  that  for  three  months 
or  more  Alonzo  O.  BUss  had  not  been  inclin- 
ed to  contribute  to  her  proper  snpport  and 
maintenance,  and  had  from  time  to  time 
threatened  to  remove  her  from  the  home  of 
her  sister.  The  petition  forther  alleged 
that  the  said  mother  and  sister  of  Mrs. 
Bliss,  as  her  next  friends,  had  filed  a  bill 
of  complaint  in  the  Supreme  Court  of  the 
District  of  C!olnmbIa  against  Alonzo  O. 
Bliss,  in  which  they  sought  to  comitel  liim 
to  contribute  out  of  his  own  estate  to 
her  support;  to  have  set  aside  a  deed  al- 
leged to  have  been  executed  by  her  and  pro- 
cured by  him  while  she  was  Insane,  and  to 
have  a  proper  person  appointed  trustee  on 
the  ground  that,  as  she  was  a  resident  of 
the  District  of  Columbia,  and  had  no  prop- 
er^ in  the  state  of  Maryland,  the  circuit 
court  for  Prince  George's  county  had  no  Ju- 
risdiction to  entertain  the  proceedings  tn 
which  she  was  adjudged  insane  and  Alonzo 
O.  Bliss  and  R.  A.  Bennett  were  appointed 
committee  of  her  person  and  estate,  but  that 
Alonzo  O.  Bliss  had  evaded  service  of  pro- 
cess in  that  case.  The  petition  then  alleged 
that  Alonzo  O.  Bliss,  in  execution  of  hia 
threats,  had  induced  B.  A.  Bennett  to  untte 
with  him  In  an  order  directing  one  ot  the 
deputy  sheriffs  of  Montgomery  connty  to 
take 'forcible  possession  of  Mn.  Bliss  and 
to  remove  her  from  the  house  of  her  sister 
to  the  Springfield  Hospital  for  the  Insane, 
at  Sykesville,  in  the  state  of  Maryland;  that 
the  deputy  sheriff,  accompanied  by  certain 
physicians,  had  attempted  to  execute  the  or- 
der by  going  upon  the  premises  of  Vivla  O. 
Holmes  and  demanding  the  custody  of  Mrs. 
Bliss,  but  that  the  demand  was  refused  be- 
cause the  welfare  of  Mr&  Bliss,  "mentally 
and  otherwise,"  depends  upon  her  being  tak- 
en care  of  in  the  home  of  friends  and  rela- 
tions, and  because  to  subject  her  to  the  ex- 
citement incident  to  her  removal  and  as- 
sociation with  the  violent  insane  would  im- 
pair her  chances  of  ultimate  recovery ;  that 
Alonzo  O.  Bliss  was  threatening  fnrth«  and 
other  attempts  to  secure  possession  of  the 
person  of  Mrs.  Bliss;  that  as  she  was  not  a 
resident  of  the  stete  of  Maryland  and  had 
no  property  in  that  state,  the  circuit  couit 
lor  Prince  George's  county  had  no  jurisdic- 
tion to  appoint  Alonzo  O.  Bliss  and  B.  A. 
Bennett  committee  of  ber  person  and  estate^ 
and  that  they  were  not  lawfully  entitled  to 
the  custody  of  Mr&  Bliss,  and  that  the  pro- 
<Medings  instituted  by  Alonzo  O.  Bliss  in  said 
<Kmrt  was  a  fraud  up<m  that  eoort  and  the 
Supreme  Court  of  the  District  of  Columbia. 
The  petition  prayed  that  Alonzo  O.  BUss  and 
R.  A.  Bennett  be  restrained  "from  in  any 
wise  molesting  the  said  £]va  Jackson  Bliss"; 
tliat  tlM  order  appointing  them  committee 


be  vacated  and  set  aside,  and  for  furOier  re- 
lief. The  court  passed  an  order  restraining 
the  committee  as  prayed  until  the  further 
order  of  the  court  to  be  passed  after  a  hear- 
hig  to  be  had  on  the  10th  of  July,  1917. 

On  the  24th  of  July,  the  committee  filed  in 
the  court  below  a  petition,  setting  out  the 
proceedings  in  the  case,  and  alleging  that 
while  Mrs.  Bliss  was  a  patient  at  Laurel 
Saniterlum,  some  of  the  members  of  her 
family  expressed  doubt  as  to  her  mental  con- 
dition, and  that  with  the  view  of  convincing 
them  of  her  Insanity,  and  at  thdr  request, 
they  permitted  her  to  be  removed  to  the  home 
of  Vivia  O.  Holmes,  in  Montgomery  county, 
Md.,  with  the  understanding  that  she  was 
to  remain  there  temporarily;  that  upon  in- 
formation that  came  to  them  from  time  to 
time  they  concluded  that  she  was  not  receiv- 
ing in  the  home  of  Mrs.  Holmes  the  care 
and  attention  she  required,  and  that,  after 
consulting  eminent  physicians  they  decided 
that  it  would  be  to  her  Interest  to  remove 
her  to  some  proper  institution;  that  accord- 
ingly they  arranged  to  have  her  received  as 
a  patient  at  Springfield  State  Hospital,  at 
Sykesville,  Md.,  and  gave  an  order  to  Dr. 
Charles  C.  Marbory  for  her  removal  from 
the  home  of  Mrs.  Holmes  to  that  institution. 
The  petition  prayed  for  an  order,  command- 
ing Mrs.  Holmes  to  surrender  the  custody  of 
Mrs.  Bliss  to  the  petitioners.  On  the  same 
day  the  committee  answered  the  petition  of 
Mrs.  Bliss,  by  her  mother  and  sister  as  her 
next  friends,  and  filed  a  demurrer  "to  so 
mudi  and  snch  part  of  the  petition"  as  ques- 
tioned the  jurisdiction  of  the  court  and  al- 
leged that  ttie  orders  thereof  were  procured 
by  fraud.  The  court  below  passed  an  order, 
requiring  Mrs.  Holmes  to  show  cause  why 
the  prayer  cA  the  petition  of  the  committee 
should  not  be  granted,  and  setting  the  mat- 
ter for  hearing  oa  August  8d,  on  which  date 
the  court  sustained  the  demurrer  of  the  com- 
mittee, and  ordered  "that  testimony  be  taken 
in  open  court  on  the  remaining  allegations 
of  the  petition,  the  answer  of  the  committee 
thereto,  the  petition  of  the  committee,  and 
the  answer  of  Vivia  O.  Holmes  to  said  peti- 
tion." 

The  record  contains  about  200  pages  of  tes- 
timony taken  in  pursuance  of  the  order  of 
August  8d,  and  on  October  80,  1917,  the 
court  below  passed  an  order,  dismissing  the 
petition  filed  by  Mrs.  Bliss,  by  Mrs.  Jack- 
son and  Mrs.  Holmes,  as  her  next  friends, 
requiring  Mrs.  Holmes  to  deliver  Mrs.  Bliss 
to  her  committee,  and  requiring  the  com- 
mittee to  place  her  in  the  Shephard  and 
Enoch  Pratt  Ho:vltal,  and  to  "provide  for 
her  there  all  necessary  requirements  of  a  per- 
son in  her  mental  condition,  including  the 
regular  and  iwrmanent  care  of  two  nurses." 
The  order  farther  provided  that  Mrs.  Bliss 
should  not  be  removed  from  said  hospital 
without  an  order  of  the  court,  directed  the 
committee  to  pay  tor  her  care  there  out  of 
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the  income  from  ber  estate  In  their  hands, 
and  fnrther  provided: 

"And  in  case  said  fund  shall  not  be  snfficient 
said  committee  are  required  and  directed  to 
demand  and  collect  from  Alon«>  O.  Bliss,  hus- 
band of  Era  Jackson  Bliss,  the  necessary  and 
additional  amount  therefor." 

On  the  2d  of  Noyember,  1917,  Mrs.  Jack- 
son and  Mrs.  Holmes,  as  next  friends  of  Mrs. 
Bliss,  filed  an  order  for  an  api>eal  from  the 
order  of  October  30th,  "as  well  as  from  the 
order  of  the  court  sustaining  a  demurrer  of 
the  respondents  to  their  x)etition,"  and  the 
appellees  have  filed  in  this  court  a  motion 
to  dismiss  the  appeal  (m  the  ground  that  the 
record  was  not  transmitted  to  this  court 
within  three  months  from  the  time  the  ap- 
peal was  prayed,  and  a  further  motion  to 
dismiss  the  appeal  from  the  order  of  the 
court  helow,  sustaining  the  demurrer  to  the 
petition  of  Mrs.  BUss,  by  her  next  friends, 
on  the  ground  that  said  order  was  an  order 
in  the  nature  of  a  final  decree,  and  the  ap- 
peal therefrom  was  not  entered  within  two 
months  from  the  date  thereof. 

[1]  In  regard  to  the  first  of  these  mo- 
tions, it  Is  only  necessary  to  say  that  it  ap- 
pears from  the  affidavit  of  the  clerk  of  the 
circuit  court  for  Prince  George's  county  that 
the  transcript  of  the  record  was  completed 
on  January  1,  1018,  was  paid  for  on  the  17th 
of  January,  and  was  deposited  In  the  ex- 
press office  on  the  29th  of  January  for  de- 
livery to  the  clerk  of  this  court.  Under  such 
circumstances  the  appellants  cannot  be  held 
responsible  for  the  failure  of  the  record  to 
reach  this  court  within  the  required  time.  If 
the  delay  is  diargeable  to  any  one  other  than 
the  express  company,  it  must  be  attributed 
to  the  neglect  of  the  derk  of  the  court  be- 
low, who  held  the  transcript  12  days  after  it 
was  completed  and  paid  for  before  attempt- 
ing to  transmit  it  to  this  court. 

Section  26  of  article  5  of  the  Code  author- 
izes an  appeal  from  any  final  decree  "or  or- 
der in  the  nature  of  a  final  decree^"  and 
section  28  provides  that  "on  an  appeal  from 
a  final  decree  or  order,  all  previous  orders 
which  may  lutve  been  passed  in  the  cause 
shall  be  open  for  revision  in  the  Court  of 
Appeals,"  unless  an  appeal  has  been  previ- 
ously taken  under  section  27,  allowing  ap- 
peals in  certain  specified  cases.  In  constru- 
ing these  sections,  this  court  has  held  that 
an  order  in  the  nature  of  a  final  decree,  from 
which  an  appeal  lies  under  section  26,  cannot 
be  reviewed  on  an  appeal  from  a  final  decree 
under  section  28  (Peoples  v.  Ault,  117  Md. 
631,  84  Atl.  60),  and  the  contention  of  the 
appellees  in  support  of  their  second  motion 
is  that  the  order  of  the  court  below,  sustain- 
ing their  demurrer  to  the  appellants'  peti- 
tion, was  an  order  in  the  nature  of  a  final 
decree,  from  which  an  appeal  should  have 
been  entered  within  two  months  from  its 
date,  and  that  it  cannot  therefore  be  review- 
ed under  the  appeal  taken  on  November  2, 


1917.  They  rely  upon  the  case  of  Hendrlck- 
son  V.  Standard  Oil  Company,  126  Md.  677, 
95  AtL  153,  where  the  court  upheld  the  right 
of  immediate  appeal  from  an  order  sustain- 
ing a  demurrer  to  three  paragraphs  of  a  bill 
of  complaint,  each  one  of  which  alleged  dis- 
tinct acts  of  the  defendant,  or  causes  of  ta- 
Jury,  in  respect  to  which  relief  by  Injuno- 
tioh  was  sought,  and  referred  to  sections  26 
and  27  as  authorizing  the  appeal.  In  the 
later  case  of  Beynolds  r.  Sussler,  128  HA. 
606,  08  Atl.  75,  the  court  refused  to  extoid 
the  doctrine  of  Hendrickson's  Case  to  a  case 
in  which  three  distinct  grounds  for  the  re- 
lief claimed  were  set  out  in  the  same  para- 
graph of  the  bill  of  complaint,  and  the  ap- 
peal was  from  an  order  sustaining  a  demur- 
rer to  one  of  them.  But  as  the  demurrer  in 
this  case  was  to  so  much  of  the  petition  as 
attacked  the  Jurisdiction  of  the  court  below 
on  the  ground  that  Mrs.  Bliss  was  not  a  resi- 
dent of  and  had  no  property  tn  the  state  of 
Maryland,  and  as  we  concur  in  the  view  of 
the  court  below  upon  that  question,  it  is 
not  necessary  to  determine  whetlier  the  or- 
der sustaining  the  demurrer  was  one  ttom 
which  the  appellants  were  bound  to  appeal 
within  two  months  from  Its  date. 

[2-t]  Learned  counsel  for  the  appellants, 
in  carefully  prepared  briefs,  have  collected 
and  cited  many  cases  bearing  upon  the  ques- 
tion of  Jurisdiction  in  such  cases,  but  none 
of  them  goes  to  the  extent  of  holding  that 
where  the  alleged  lunatic  is  within  the  Juris- 
diction of  the  court  at  the  time  the  writ  is 
applied  for  and  issued,  the  court  is  without 
Jurisdiction  unless  she  is  a  resident  of  or  has 
property  within  the  state.  In  the  case  of 
In  re  Fowler,  2  Barb.  (N.  Y.)  305,  decided  in 
1847,  where  the  alleged  lunatic  formerly  re- 
sided in  New  York,  but  was  at  the  time  the 
commission  was  applied  for  a  resident  of  the 
state  of  Ohio,  the  chancellor  said: 

"The  court  had  no  jurisdiction  to  issue  a  com- 
mission unless  the  alleged  lunatic  resided  here, 
or  was  the  owner  of  property  in  this  state.  And 
that  in  case  of  his  nonresidence,  the  fact  of  bis 
ownine  property  here  must  be  stated  in  the  pe- 
tition.*' 

It  does  not  appear,  however,  from  the  re- 
port of  that  case  that  Fowler  was,  at  the 
time  the  commission  was  applied  for,  in  the 
state  of  New  York.  In  re  Devausney,  62  N. 
J.  Eq.  506,  28  Atl.  459,  quoted  by  the  appel- 
lants, sustains  the  Jurisdiction  of  the  court 
of  chancery  to  issue  a  commission  if  the  al- 
leged lunatic  is  a  nonresident  and  has  prop- 
erty in  the  state.  The  court  stated  that  the 
duty  of  the  care  of  the  person  and  property 
of  the  lunatic,  formerly  imposed  on  the  chan- 
cellor, had  been  transferred  by  a  statute  of 
that  state  to  a  guardian  appointed  by  the 
orphans'  court  of  the  county  in  which  the 
lunatic  resided,  and  also  referred  to  statutes 
of  that  state  providing  for  the  care  of  es- 
tates of  nonresident  lunatics,  but  the  court 
did  not  dedde  that  a  court  of  chancery  liad 
no  jurladictiim  t9  Issue  a  commission  wli«« 
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the  alleged  lunatic  was  jn  the  state,  onleas 
he  was  a  resident  of  or  had  property  In  that 
state. 

The  origin  of  the  Jurisdiction  of  the  courts 
of  equity  of  this  state  In  such  cases  Is  stated 
by  Judge  McSberry  In  Hamilton  v.  Traber, 
78  Md.  26,  27  Atl.  229,  44  Am.  St  Bep.  258, 
from  which  It  appears  that  the  authority  to 
direct  an  inquisition  to  be  taken  did  not 
belong  to  the  English  Court  of  Chancery,  but 
was  a  portion  of  the  King's  executive  power 
as  parens  patriae,  and  was  delegated  by  an 
Instrument  called  the  "sign  manual"  to  the 
chancellor,  as  the  personal  representative 
of  the  crown,  to  be  exercised  by  him  alone, 
and  not  by  the  Court  of  Chancery.  When 
this  special  Jurisdiction  had  been  exercised 
by  adjudging  an  "Individual  to  be  a  lunatic 
and  by  appointing  a  committee  of  liis  person 
and  property,  a  further  Jurisdiction  then 
arose  In  the  Court  of  Chancery  to  supervise 
and  control  the  ofBdal  conduct  of  the  com- 
mittee." 3  Pom.  Eq.  I  ISll.  It  is  said  In 
14IL  G.  li.  654,  {  4: 

"In  this  country,  after  the  Revolution,  the 
care  and  custody  of  persons  of  nnsonnd  mind, 
and  the  possession  and  control  of  their  estates, 
which  in  England  belonged  to  the  King  as  a 
part  of  his  prerogative,  were  deemed  to  be 
vested  in  the  people,  and  the  courts  of  equity  ol 
the  various  states  have,  either  by  inheritance 
from  the  English  courts  of  chancery,  or  by  ex- 
press constitutional  or  statutory  provisions,  full 
and  complete  jurisdiction  over  the  persons  and 
property  of  idiots  and  lunatics" 

— and  on  page  556,  section  7,  of  the  aame 
volume,  it  is  said: 

"In  this  country,  as  has  been  seen.  Jurisdic- 
tion over  the  persons  and  property  of  the  insane 
is  exercised  by  the  courts  of  equity  of  the  vari- 
ous states  as  the  representatives  of  the  people  of 
the  state,  and  from  this  general  jurisdiction,  in 
the  absence  of  statute  authorizing  nnj^  particu- 
lar court  or  officer  to  issue  a  commissimi  of  in- 
quiry, the  right  to  ascertain  judicially  whether 
or  not  a  person  la  of  unsound  mind  is  deemed 
to  be  implied." 

See,  also,  Hughes  v.  Jones,  U6  N.  T.  67,  22 
N.  E.  446,  6  L.  B.  A.  632,  16  Am.  St  Bep. 
386.  Section  114  of  article  16  of  the  Code 
(which  was  originally  enacted  by  the  act  of 
1785,  chapter  72,  section  6),  provides: 

"^e  court  [court  of  equity]  shall  have  full 
power  and  authority,  in  all  cases,  to  superintend 
and  direct  the  afFairs,  of  persons  non  compotes 
mentis,  both  as  to  the  care  of  their  persons  and 
the  management  of  their  estates,  and  may  ap- 
point a  committee  or  a  trustee  or  trustees  for 
snch  persons,  and  may  make  such  orders  and  de- 
crees respecting  their  persons  and  estates  as  to 
the  coiurt  may  seem  proper." 

In  the  exercise  of  this  Jurisdiction,  the 
court  may  Intrust  the  person  of  a  lunatic  to 
one  committee  and  the  estate  to  another 
(Butledge  v.  Rutledge,  118  Md.  652,  85  Aa. 
661),  and  the  leading  object  and  chief  con- 
cern of  the  court  In  the  selection  of  the  per- 
sons for  the  management  of  the  estate  of 
lunatics  and  the  care  and  custody  of  their 
persons  is  to  advance  their  welfare  and  com- 


fort Estate  of  Badid  CoMn,  8  Md.  Ch.  278, 
286;  In  the  Matter  of  Colah,  8  Daly  (N.  T.) 
529.  In  Colah's  Case,  Chief  JnsUce  Daly, 
speaking  for  the  court  said: 

"The  jurisdiction  assumed  to  be  inherent  in  a 
state  over  that  unfortunate  class  of  persons 
witMn  its  Umits,  who  are  deprived  of  the  use  of 
their  mental  faculties,  may  be  said  to  rest  upon 
two  groiuids:  First  its  duty  to  protect  the  com- 
munity from  the  acts  of  those  who  are  not  un- 
der the  guidance  of  reason;  and,  secondly,  its 
duty  to  protect  them,  as  a  class  incapable  of  pro- 
tecting themselves,  which  has  its  foundation  in 
the  reciprocal  obligations  of  allegiance  and 
protection,  which  extends  to  aliens  and  strangers 
who,  while  they  are  within  the  limits  of  a  state, 
are  under  the  obligations  of  a  temporary  and  lo- 
cal allegiance,  and  are  entitled  to  its  protec- 
tion." 

In  the  case  of  Gerke  t.  Colonial  Tr.  Co., 
117  Md.  579,  83  Aa  1092,  thUt  court  refer- 
ring to  lunacy  cases,  said: 

"It  is  a  matter  of  frequent  occurrence  that 
proceedings  of  this  character  are  set  in  mo- 
tion by  some  friend  or  acquaintance  of  the  lu- 
natic, or  even  by  a  law  officer  of  the  state  where 
no  such  proceeding  has  been  started  by  relatives 
and  friends,  and  that  with  which  the  courts  are 
mainly  c<mcemed  is  not  who  institutes  the  pro- 
ceedii^,  but  whether  the  proceeding  is  for  the 
best  interest  of  the  individual  alleged  to  be  a 
lunatic,  and  of  the  people  among  whom  he  lives." 

In  Campbell's  Ca^e,  2  Bland,  209,  Chan- 
cellor Bland,  referring  to  a  writ  de  lunatico 
tnqulrendo,  said: 

"With  regard  to  the  countr  to  which  it  must 
be  directed;  it  is,  in  general,  proper,  and  may, 
in  some  cases,  be  indispensably  necessary,  that 
the  person  alleged  to  be  of  unsound  mind  should 
be  brought  before  the  jury  who  are  convened  by 
the  sheriff  to  ascertain  his  intellectual  condi- 
tion, and  for  that  reason  the  writ  is  almost  al- 
ways directed  to  the  sheriff  of  the  county  in 
which  the  person  said  to  be  insane  resides,  or 
may  at  the  time  be  placed;  but  if  he  is  out  of 
the  state  at  the  time,  or  it  is  impractical,  or, 
as  in  this  case,  it  would  be  attended  with  great 
inconvenience  and  injury  to  the  afflicted  i>eiBon 
to  have  him  bront^t  before  tho  Jury,  his  actual 
presence  may  be  dispensed  with,  and  the  writ 
ma^  be  directed  to  the  sheriff  of  the  county  in 
which  he  last  actually  resided,  or  in  which  the 
principal  part  of  his  estate  lies.  Ex  parte 
Southcott  2  Ves.,  402." 

The  Judges  of  the  circuit  courts  have,  in 
their  respective  circuits,  all  the  power,  au- 
thority, and  Jurisdiction  which  the -court  of 
chancery  formerly  held  and  exercised,  except 
as  modified  by  statute  (Code,  art  16,  {  85), 
and  as  the  Jurisdiction  of  courts  of  equity 
to  Issue  writs  de  lunatico  inquirendo  Is  ex- 
ercised for  the  protection  of  the  community, 
and  the  protection  of  the  person  and  prop- 
erty of  the  alleged  lunatic,  there  is  no  rea- 
son why  it  should  be  confined  to  cases  In 
which  the  unfortunate  persons  are  residents 
of  or  have  property  In  the  state.  It  is  their 
presence  within  the  limits  of  the  state  that 
necessitates  the  exercise  of  the  power  to 
protect  their  persons  and  the  community  in 
which  they  may  be  placed,  and  the  Juris- 
diction of  the  court  does  not  depend  ui>ou 
whether  they  also  have  property  within  the 
state.    In  re  John  Houston,  38  Eng.  Beprint, 
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121 ;  In  re  Prlocess  Baiiadnskl,  41  Eng.  Re- 
print, 674;  In  re  Sottomaior,  U  R.  Ch.  Ap- 
peal Cases,  ToL  9,  077;  In  re  Burbldge,  1  J*. 
R.  Cb.  DiT.  1902,  p.  426;  In  the  Matter  of 
CbUd,  16  N.  J.  Eq.  498;  In  the  Matter  of 
Nealy,  26  How.  Prat  Rep.  (N.  T.)  402. 

[6]  We  have  carefully  examined  the  evi- 
dence In  the  case  upon  which  the  court  be- 
low based  its  order  or  decree  of  October  30th, 
and,  apart  from  a  further  question  as  to 
the  jurisdiction  of  the  court,  to  which  we 
Bhall  refer,  we  see  no  reason  to  disturb  that 
order.  As  we  haye  said,  section  114  of  arti- 
cle 16  of  the  Code  authorizes  the  court  to 
make  such  orders  and  decrees  respecting 
the  person  and  estate  of  a  lunatic  as  to  the 
court  may  seem  proper,  and,  assuming  that 
we  have  authority  to  review  the  action  of 
the  court  below  in  requiring  Mrs.  Bliss  to  be 
placed  in  the  Shephard  and  Enoch  Pratt  Hos- 
pital, as  to  which  we  express  np  opinion,  we 
think  the  evidence  fully  sustains  the  propri- 
ety of  the  court's  action,  and  we  do  not  un- 
derstand the  appellants  to  question  it  on 
this  appeal.  They  suggest,  however,  that 
there  was  error  in  that  part  of  the  order  re- 
quiring the  expenses  of  her  care  at  the  hos- 
pital to  be  paid  out  of  her  property,  on  the 
ground  that  her  husband  is  liable  for  such 
expenses.  It  is  said  In  16  Am.  &  Eaig.  Ency. 
of  Law  (2d  Ed.)  666: 

"It  is  the  husband's  primary  doty  to  support 
his  insane  wife,  and  it  is  only  when  he  is  unable 
to  do  BO  that  resort  can  'be  h»A  for  her  mainte- 
nance to  her  separate  estate" 

— and  In  4  Am.  &  Eng.  Ann.  Cases,  787, 
many  cases  to  the  same  efTect  are  collected. 
In  this  state  it  has  been  held  that  the  stat- 
utes preserving  to  the  wife  the  ownership 
and  enjoyment  of  her  property  do  not  relieve 
the  husband  of  his  common-law  obligation 
to  maintain  his  wife  and  to  pay  for  medical 
attendance  upon  her  and  her  funeral  ex- 
penses. Willis  T.  Jones,  57  Md.  368;  Stone- 
Bifer  y.  Shriver,  100  Md.  24,  69  Att.  139. 
But  we  are  not  required  in  this  case  to  de- 
termine whether  Mrs.  Bliss'  husband  is  legal- 
ly liable  for  her  care  at  the  Shephard  and 
Enoch  Pratt  Hospital.  The  court  having  Ju- 
risdiction of  the  person  and  estate  of  a  luna- 
tic must  see  that  her  proper  care  and  com- 
fort are  provided  for  out  of  the  funds  under 
its  control,  leaving  the  question  of  the  lia- 
bility of  others  for  the  expenses  incurred 
to  be  determined  in  some  appropriate  pro- 
ceeding. Estate  of  Colvin,  supra;  In  the 
Matter  of  Colah,  supra;  16  Am.  &  Eng.  Ency. 
of  Law,  p.  679;  Code,  art.  16,  {  121. 

[7, 1]  It  is  further  urged  by  the  appellants 
that  the  proceedings  in  the  court  below  are 
void  because  Mrs.  Bliss  was  not  given  any 
notice  of  the  time  and  place  of  taking  the  in- 
qulsltl(Hi  and  an  opportunity  to  be  heard. 
Whatever  may  be  the  rule  in  other  Jurisdic- 
tions, the  necessity  for  such  notice  was  de- 
termined by  this  court  In  the  case  of  Royal 
Arcanum  v.  Nicholson,  104  Md.   472,  66  Atl. 


320,  10  Ann.  Cas.  213.  In  fliat  case,  after 
reviewing  the  declsitos  in  other  states.  Judge 
Burke,  speaking  for  this  court,  said : 

"jRiere  is  no  statute  in  Maryland  providing  for 
notice  to  the  person  alleged  to  be  non  compos, 
and  therefore  the  authorities  we  have  cited  have 
a  direct  bearing  upon  the  point  under  conaidera- 
tion,  and  are  so  in  consonance  with  ,tbe  dictates 
of  the  plainest  Justice  that  we  are  disposed  to 
approve  them,  so  far  as  they  declare  the  gener- 
al rule  that  the  party  proceeded  against  most 
be  given  timely  notice  of  the  proceedings  and 
an  oppwtnnity  to  be  heard." 

In  the  later  case  of  Packard  v.  Ulricb,  106 
Md.  246,  67  Att.  246,  12  U  R,  A,  (N.  S.)  805, 
this  court  held  that  the  failure  to  give  no- 
tice to  the  alleged  lunatic  did  not  render  tlie 
proceedings  absolutely  void  or  open  to  col- 
lateral attack,  and  Judge  Pearce  said: 

"Here,  there  is  no  intervention  by  the  alleged 
lunatic,  no  direct  attack  upon  the  proceedings  by 
any  one  in  her  behalf,  or  oyany  one  having  di- 
rect interest  in  the  prior  proceedtngs." 

In  the  case  at  bar,  the  petition  was  filed 
by  Mrs.  Bliss,  hy  her  mother  and  sister  as 
her  next  friends,  and  prayed  that  the  order 
appointing  the  committee  be  vacated  and 
set  aside  on  the  ground  that  the  court  be- 
low had  no  Jurisdiction  to  appoint  them.  It 
is  true  the  petition  did  not  attack  the  Juris- 
diction of  the  court  on  the  ground  that  Mrs. 
Bliss  did  not  have  notice  of  the  proceedings, 
and  it  is  suggested  on  behalf  of  the  appellees 
that  under  section  37  of  article  5  of  the  Code 
the  question  cannot  be  raised  In  tills  court. 
That  section,  however,  applies  only  to  de- 
fendants In  a  suit  in  equity.  In  Wicks  v. 
Westcott,  69  Md.  270,  the  court  said : 

The  Code,  art.  6,  i  27  (now  section  37),  "does 
not  meet  the  case,  for  that  section  is  applicable 
only  to  defendants  in  a  regular  chancery  pro- 
ceeding, who,  having  been  brought  in  and  sub- 
mitted to  the  jurisdiction  without  question,  will 
not  be  permitted  to  question  the  jurisdiction  on 
appeaL 

Mrs.  Bliss,  by  whom  the  petition  was  filed, 
cannot  be  said  to  be  in  the  attitude  of  a  de- 
fendant who  submitted  without  question  to 
the  Jurisdiction  of  the  court  below.  In  Royal 
Arcanum  v.  Nicholson,  supra.  Judge  Burke 
referred  to  the  case  of  Matter  of  Vanaukm, 
10  N.  J.  Eq.  100,  in  which  It  was  said :  "In 
cases  of  confirmed  and  dangerous  madness  it 
[an  opportunity  to  be  heard]  may  be  dis- 
pensed vrlth,  but  then  only  by  the  express  or- 
der of  court,"  and  also  to  the  statement  in 
Campl>eU'8  Case,  supra,  "but  if  he  [alleged 
lunatic]  is  out  of  the  state  at  the  time,  or  it 
is  impractical,  or,  as  In  this  Instance,  it 
would  be  attended  by  great  inconvenience 
and  Injury  to  the  afflicted  person  to  have 
him  brought  l>efore  a  Jury,  liis  actual  pres- 
ence may  be  dispensed  with,"  and  then  said : 
"The  person  alleged  to  be  non  compos  must 
have  reasonable  notice  of  the  proceedings  and 
opportunity  afforded  to  him  to  contest  the 
truth  of  the  allegations  in  the  petition,  and 
must  be  produced  before  the  Jury,  unless  the 
court,  for  sufficient  reasons  shown,  simllnr  to 
those  stated  in  Campbell's  Case^  supra,  and 
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Vananken'B  Oue,  Bnpra,  should  dlspoitM 
with  notice  and  personal  attendance."  In 
that  case  the  question  of  the  authority  of 
the  court  below  to  dispense  with  notice  to 
the  lunatic  under  certain  drcumstances  was 
not  involved;  bat,  even  If  we  treat  the  case 
as  decisive  of  that  question,  the  rule  an- 
nounced In  Vanauken's  Case  cannot  be  said 
to  apply  to  the  case  at  bar.  There  Is  noth- 
ing in  the  record  to  Indicate  that  Mrs.  Bliss* 
condition  was  -such  as  deprived  her  of  the 
right  to  timely  notice  of  the  proceedings  and 
an  opportunity  to  defend  herself.  The  rule 
stated  In  Campbell's  Case  refers  only  to  the 
"actual  presence"  of  the  alleged  lunatic,  and 
makes  no  reference  to  dispensing  with  notice 
of  the  proceedings.  When  we  insider  the 
serious  consequences  that  follow  an  adjudi- 
cation of  insanity,  in  respect  to  both  the  per- 
son and  property  of  the  alleged  lunatic,  and 
the  possibility  of  such  proceedings  being  sug- 
gested by  considerations  foreign  to  the  pur- 
poses for  which  the  jurisdiction  of  the  court 
may  properly  be  invoked,  it  is  obvious  that 
persons  against  whom  8u<ih  charges  are  made 
cannot,  except  in  the  most  extreme  cases.  If 
at  all,  be  deprived  of  notice  and  an  oppor- 
tunity to  contest  before  the  Jury  the  truth  of 
the  allegations  in  the  petition. 

The  contention  that  the  court  had  no  pow- 
er to  set  aside  the  order  appointing  the  com- 
mittee, because  It  had  become  enrolled,  is 
disposed  of  In  Royal  Arcanum  ▼.  Nicholson, 
supra,  and  Packard  .v.  UtrlCh,  supra. 

The  writ  of  subpoena,  which  was  returna- 
ble on  the  first  Monday  of  October,  and 
which  appears  to  have  been  "served"  on  the 
18th  of  September,  the  day  the  inquisition 
was  taken,  did  not  give  Mrs.  Bliss  any  no- 
tice of  the  allegations  of  the  petition,  or  of 
the  time  of  the  sitting  of  the  jury.  While 
the  order  of  the  court  below  dispensed  with 
notice  to  her  of  the  time  of  the  sitting  of 
the  "Jury  of  inquisition,"  It  may  nevertheless 
be  that  she  did  in  fact  have  timely  notice  of 
the  proceedings  and  an  opportunity  to  be 
heard,  and  If  It  so  appeared  by  the  record, 
we  would  affirm  the  order  appealed  from. 
But,  as  It  does  not  so  appear,  we  will  re- 
mand the  case  under  section  38  of  article  6 
of  the  Code,  without  reversing  or  affirming 
the  decree,  in  order  that  testimony  may  be 
taken  to  show  whether  Mrs.  Bliss  had  such 
notice  of  the  proceedings  under  the  petition 
«f  Alonzo  O.  Bliss,  filed  on  the  7th  ot  Septem- 
ber, 1915,  as  afforded  her  an  opportunity  to 
appear  before  the  jury  of  inquisition  and  to 
contest  the  allegations  of  the  petition.  If 
the  court  shall  find  that  she  did  not  have 
such  notice,  the  inquisition,  return,  and  the 
order  of  confirmation  thereof  should  be  set 
aside,  and  a  new  jury  summoned  and  in- 
quisition  taken. 

Case  remanded,  without  reversing  or  af- 
firming the  decree,  the  costs  above  and  below 
to  aUde  the  final  result. 


(in  Md.  at 
OASTELBBBG  et  al.  v.  HAMBUBOML 
(No.  7.) 

(Oonrt  of  Appeals  of  Maryland.    Jane  19, 1918.) 

AppEiLi,  ASB  Erbob '«=9628(1)  —  Vxusa  or 
Tbanscbipt— SlxcnsES  fob  Delay. 
Under  Code  Pob.  Civ.  Laws,  art.  5,  |  6. 
rc^uirine  transmission  of  transcripts  of  record 
within  three  montlis  from  time  appeal  is  taken, 
and  section  40,  excusing  delay  in  transmission 
when  occasioned  by  the  neglect  of  clerk  or  ap- 
pellee, failure  to  transmit  record  until  two  days 
after  expiration  of  three-month  period  is  fatal; 
the  misapprehension  of  appellant's  attorney  as 
to  expiration  of  time,  and  the  fact  that  he  was 
assianng  draft  registrants  in  filling  out  ques- 
tionnaires, being  no  excuse,  where  transcript 
was  ready  for  transmission  10  days  before  ex- 
piration of  period,  and  held  by  clerk  upon  re- 
quest of  appeUanfs  attorney,  who  desired  to 
inspect  it 

Appeal  from  Superior  Court  ot  Baltimore 
City;    Robert  F.  Stanton,  Judge. 

"To  be  officially  reported." 

Action  between  Henry  Castelberg  and  Oth- 
ers and  Oscar  Hamburger.  Judgment  for 
the  latter  and  the  former  appeaL  Appeal 
dismissed. 

Argned  before  BRISCOE,  THOMAS,  FAT- 
TISON,  URNBR,  STOOKBRIDOE,  and  CON- 
STABLE,  JJ. 

B.  H.  Hartogensls  anQ  Howard  Bryant, 
both  of  Baltimore,  for  appellants.  8.  S. 
Field  and  R.  Contee  Rose,  both  of  Baltimore, 
for  appellee. 

URNER,  J.  If  this  appeal  could  be  enter- 
tained, the  judgment  would  be  affirmed,  as 
the  rulings  of  the  trial  court  are  free  of  er- 
ror; but  It  Is  our  plain  duty  to  grant  the 
motion  of  the  appellee  to  dismiss  the  appeal, 
on  the  ground  that  the  record  was  not  trans- 
mitted to  this  conrt  within  the  time  prescrib- 
ed by  law.    ' 

The  appeal  was  entered  on  October  10, 
1917,  and  the  i)erlod  of  three  months  allow- 
ed for  the  transmission  of  the  record  to  this 
court  expired  on  January  10,  1918.  It  was 
not  until  January  12,  1918,  that  the  record 
was  in  fact  transmitted.  The  transcript  of 
the  record  was  completed  and  certified  by 
the  clerk  of  the  court  below  on  December  31, 
1917.  It  was  thereafter  held'  subject  to  the 
order  of  Mr.  Hartogensls,  (me  of  the  appel- 
lant's counsel,  who  wished  to  examine  It  fur- 
ther, and  he  had  possession  of  it  for  that 
purpose  during  the  greater  part  of  the  ensu- 
ing time  until  It  was  forwarded  to  the  derk 
of  this  court.  On  January  8th  Mr.  Harto- 
gensls wrote  to  Chief  Judge  Boyd,  inquiring 
whether  the  period  for  the  transmission  of 
the  record  could  be  extended,  as  he  had  not 
been  able  to  find  time  to  examine  it,  l)ecause 
of  the  pressure  of  his  duties  as  a  member  ot 
the  legal  advisory  board  In  the  work,  then  in 
progress,  of  aiding  registrants  to  answer 
their  questionnaires  under  the  federal  selec- 
tive service  system.    In  the  coarse  of  his  Im- 
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mediate  reply  to  this  Inquiry  Qilef  lodge 
Boyd  said: 

"I  would  be  glad  to  do  anything  within  my 
power  to  avoid  interference  in  any  way  with  the 
kind  of  work  you  are  engaged  In  for  the  govern- 
ment, and  I  know  that  aJl*of  the  judges  feel  the 
aame  way;  but  I  am  not  authorized  to  ex- 
tend the  time  for  sending  up  the  record,  even 
if  the  court  could  do  so,  which  I  question." 

In  his  affidavit  filed  In  opposition  to  the 
motion  to  dismiss  the  appeal,  Mr.  Uartogen- 
sis  stated  that  after  the  signing  of  the  bills 
of  exception  in  the  case,  which  was  done  on 
December  4th,  some  delay,  for  which  he  was 
not  responsible,  occurred  In  procuring  cer- 
tain documentary  evidence  to  be  Included  In 
the  record,  and  that  after  the  transcript  was 
completed  he  addressed  himself  to  Its  verifi- 
cation, and  was  able  to  point  out  several 
small  clerical  errors,  which  were  corrected, 
but  that  he  found  it  would  be  necessary  to 
seardi  fi>r  other  errors,  and  to  comiwre  the 
copies  of  exhibits  with  the  record  as  tran- 
scribed, and,  not  having  them  sufficient  time 
for  Buch  further  examination,  in  view  of  the 
patriotic  service  he  was  performing,  and  be- 
ing under  the  erroneous  impression  that  the 
period  for  the  transmission  of  the  record 
would  not  expire  until  January  12th,  he 
wrote  to  Chief  Judge  Boyd,  and  also  to  Mr. 
Magruder,  clerk  ot^hls  court,  in  an  effort  to 
secure  an  extension  of  the  time.  Upon  learn- 
ing that  this  could  not  be  accomplished,  the 
affidavit  states,  Mr.  Hartogensls  on  the  aft- 
ernoon of  January  11th  communicated  with 
his  colleague,  Mr.  Bryant,  who  had  been  un- 
able to  give  his  personal  attention  to  the  ap- 
peal at  that  juncture  because  of  the  legisla- 
tive duties  in  which  he  was  then  actively 
engaged.  The  following  morning  Mr.  Bry- 
ant delivered  to  the  clerk  a  chedi  drawn  by 
Mr.  Hartogensls  for  the  payment  of  the  cost 
of  the  transcript,  which  was  then  at  once 
mailed  to  the  clerk  of  this  court,  who  re- 
ceived It  on  the  afternoon  of  that  day. 

The  affidavit  of  Mr.  Thomas  A.  Campbell, 
the  deputy  clerk  of  the  lower  court  who  pre- 
pared the  record  for  this  appeal,  is  to  the 
effect.  In  part,  that  after  the  transcript  was 
completed  on  December  31st  it  was  held  sub- 
ject to  the  order  of  Mr.  Hartogensls,  or  was 
in  his  possession,  until  January  12th,  and 
upon  Its  return  on  that  day,  and  the  payment 
of  the  cost  of  its  preparation,  it  was  imme- 
diately mailed  to  the  clerk  of  the  Court  of 
Appeals. 

It  has  been  repeatedly  emphasized  that  the 
rule  (Code,  art.  6,  i  6)  requiring  transcripts 
of  records  on  appeal  to  this  court  to  be  trans- 
mitted within  three  months  from  the  time 
of  the  taking  of  the  appeal  has  the  control- 
ling force  of  a  statute,  and  is  binding  upon 
the  court  as  well  as  upon  the  parties,  so  long 
as  it  remains  unrevoked.  When  the  record, 
as  in  this  case,  has  been  in  fact  transmitted 
after  the  expiration  of  the  period  limited  by 
the  rule,  it  is  obligatory  upon  the  court  to 
dismiss  the  appeal,  unless  the  appellant 
prove*  that  the  delay  was  occasioned  by  "the 


neglect,  omission  or  Inability  of  the  clerk  or 
appellee."  Code,  art  6,  i  40r  Stelner  ▼. 
Harding,  88  Md.  345,  41  AtL  799;  Horsey  v. 
Woodwai-d,  124  Md.  361,  93  AU.  9;  M.,  D.  & 
V.  Ry.  Oo.  V.  Hammond,  110  Md.  124,  72  Atl. 
650;  Bstep  v.  Tuck,  109  Md.  528,  72  AU.  459; 
Parsons  v.  Padgett,  65  Md.  356,  4  Atl.  410; 
WUUs  v.  Jones,  57  Md.  362;  Warburton  v. 
Robinson,  113  Md.  24,  77  Atl.  127 ;  Horseman 
V.  Furbush,  124  Md.  681,  93  AU.  149.  The 
rule  expressly  forbids  any  presumption  that 
the  clerk  or  appellee  was  delinquent  in  re- 
gard to  the  transmission  of  the  record  in  due 
time,  and  places  upon  the  appellant  the  bur- 
den of  thus  sdilf ting  the  responsibility  for  the 
delay.  In  this  case  it  is  plainly  apparent 
from  the  evidence  on  both  sides  that  neither 
the  clerk  nor  the  appellee  can  be  held  ac- 
countable for  the  fact  tliat  the  record  reach- 
ed this  court  after  the  time  allowed  by  the 
rule.  The  derk  had  the  transcript  ready  to 
be  forwarded  ten  days  before  the  expiration 
of  the  three-month  period,  and  it  is  not  sug- 
gested that  there  was  any  subsequent  act  or 
omission  on  the  part  of  the  appellee  that  re- 
sulted in  the  further  detention  of  the  record. 
It  was  wholly  because  of  the  desire  of  Mr. 
Hartogensls  to  inspect  the  transcript  after 
its  completion,  and  because  of  hla  misappre- 
hension as  to  the  time  yet  available  for  Its 
transmission,  that  the  delay  beyond  the  pe- 
riod limited  by  the  rule  occurred.  Neither 
of  these  causes  of  delay  is  recognized  by  the 
rule  as  a  proper  groiu^  of  exemption  from 
the  effect  of  its  plain  and  imperative  terms. 
There  was  no  necessity  for  counsel  to  detain 
the  transcript  after  its  completion  and  certifi- 
cation. In  order  that  it  might  be  examined 
for  possible  errors.  When  the  clerk  had  cer- 
tified that  It  was  a  true  record,  its  verity 
might  have  been  safely  assumed,  and  if  any 
errors  had  been  discovered  after  the  case 
reached  this  court  there  were  means  to  be 
provided  here  for  their  correction.  The  mis- 
take of  counsel  as  to  the  time  remaining  for 
the  transmission  of  the  record  is  of  course 
not  a  sufficient  reason  for  suspending  the  op- 
eration of  the  rule  in  this  Instance. 

Great  stress  was  laid  In  argument  upon 
the  fact  that  the  counsel  Id  'charge  of  the 
appeal  was  closely  engaged  in  the  perform- 
ance of  an  Important  patriotic  duty,  which 
prevented  the  attention  he  desired  to  give  to 
the  inspection  of  the  record  during  the  time 
available  under  the  rule,  and  we  are  urged 
on  this  ground  to  disregard  the  slight  extent 
to  which  the  specified  period  has  been  ex- 
ceeded.  With  the  strongest  disposition  to 
deal  sympathetically  with  such  a  plea,  we 
have  been  altogether  unable  to  find  that  the 
failure  to  transmit  the  record  in  time  can 
properly  be  attributed  to  the  patriotic  serr- 
ice  which  the  counsel  had  undertaken  and 
was  Eealously  performing.  After  the  record 
was  completed  on  December  Slst,  he  had  no 
affirmative  duty  in  reference  to  its  transmis- 
sion with  which  the  questionnaire  work,  in 
which  lie  was  engaged,  can  be  said  to  have 
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Interfered.  It  was  simply  necessary  for  him 
to  withdraw  his  request  that  the  record  be 
held  for  his  Inspection,  and  to  direct  that  It 
be  transmitted,  and,  if  required,  to  pay  the 
cost  of  Its  preparation.  This  was  done  on 
January  12th,  while  the  qneatlonnalre  work 
was  still  in  progress,  and  there  is  nothing  to 
suggest  that  the  same  course  could  not  have 
been  as  readily  adopted  ten  days  previously, 
when  the  record  was  finished  and  certified. 
The  time  employed  in  the  effort  to  obtain  an 
extension  of  the  period  for  the  transmission 
of  the  record  would  have  been  more  than  suf- 
ficient to  secure  the  forwarding  of  the  tran- 
script It  was  the  assumption  of  the  unnec- 
sary  task  of  verifying  the  certified  record, 
and  not  the  pressure  of  the  patriotic  duty, 
that  appears  to  have  caused  the  delay  with 
which  wo  are  now  concerned. 

It  may  be  said  in  this  case,  as  we  observ- 
ed in  Horseman  v.  Furbusb,  supra,  where 
the  record  was  only  one  day  late  in  reaching 
this  court: 

"While  we  are  naturally  reluctant  to  enforce 
the  rule  when  the  time  it  allows  for  the  trans- 
mission has  been  exceeded  by  such  a  narrow 
margin  as  on  this  appeal,  we  could  not  rightful- 
ly modify  its  express  and  definite  terms,  or 
make  its  application  depend  upon  a  mere 
measurement  of  the  extent  to  which  it  has  been 
transgressed,  in  order  to  avoid  the  prescribed 
eonseqnence  of  the  delay  in  a  particular  case." 

Appeal  dismissed. 


<132  Hd.  412) 

TAYLOR  v.  COMMISSIONERS  OF  PERRY- 
VILIiE.    (No.  17.) 

(Gonrt  of  Appeals  of  Maryland.    Ai«ll  2,  191&) 

1.  TBIAI.  «=»388(4)— IN8TBTJCTT0N8— GiNEBAI/- 

rrr. 
In  trial  to  court  without  jury,  prayer  that 
"the  court  instructs  the  court  sitting  as  a  jury 
that  under  the  pleadings  and  evidence  in  the 
case  their  verdict  must  be  for  the  defendant" 
was  too  general,  and  tecfanioUly  defective. 

2.  IiIMITATION  OK  ACTIONS  «=»161(8)— REMOV- 
AL OF  Bab. 

Published  financial  statement  of  town,  ac- 
knowledging some  indebtedness  to  plaintiff,  pub- 
lished nearly  7  years  before  action  was  brought, 
was  of  no  effect  in  removing  the  bar  of  the  stat- 
ute of  limitati<Hi8. 

3.  TBIAL  «sa51— ItSCBPTION  OF  EVIDXNOB  — 

Pbo VISIONAL  Admission  —  Stbikino  Testi- 
mony. 
Where  testimony  was  admitted  subject  to 
exception  and  was  stricken  out  on  general  mo- 
tion, but  which  in  fact  could  not  have  beea  mis- 
leading, there  was  no  error. 

4.  Limitation  or  Actions  fl=3l43{l)— Munici- 
pal  COBPOBATIONS  —  ACKNOWLEDOMENT   OF 

Indebtedness — ^Powebs  of  Officeb. 
Since  one  member  of  the  city  council  cannot 
validly  acknowledge  city's  indebtedness  to  an 
faidividnal,  evidence  of  such  acknowledgment  is 
incompetent  to  establish  removal  of  the  bar 
of  the  statute  of  limitations. 

5.  Limitation  of  Actions  g=»148(l)  —  Re- 
moval OF  Bab— Lettebs — Sufficienot. 

Letter  from  board  of  commissioners  to  plain- 
tiff, asking  him  to  submit  biU  and  stating  that 
the  writers  had  no  account  of  a  bill  owing  plain- 
tiff,   was   insufficient  to    remove    any   accoimt 


which  plaintiff  had  against  the  dty  from  tiie 
statute  of  limltationB. 

6.  Appeai.  and  Ebbob  <3s9l064Kl)— Habmless 
Ebbob. 
Though  the  instruction  merely  that  verdict 
should  be  for  defendant  was  technically  errone- 
ous, the  judgment  would  be  afSrmed  where  no 
prejudice  resulted  therefrom. 

Ai^al  from  Circuit  Court,  Caroline  Coun- 
ty; W.  H.  Adkins  and  Philemon  B.  Hopper, 
Judges. 

Action  by  Orion  Taylor  against  the  Cbm- 
mlssioners  of  Perryvill&  From  a  judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  TTRNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

T.  Alan  G<4d8boi*ougta,  of  Denton,  and 
James  F.  Evans,  of  Elkton  (Wm.  S.  Evans, 
of  E/lkton,  on  the  brief),  for  appellant  H.  A. 
Warburton,  of  Blkton  (M.  H.  Fahey,  of  Havre 
de  Grace,  Fred  R.  Owens,  of  Denton,  and  W. 
T.  Warburton,  of  Elkton,  on  the  brief),  for 
appellees. 

BOYD,  C.  J.  The  record  in  this  case  does 
not  show  that  there  was  an  entry  of  final 
judgment  before  the  appeal  was  taken,  but 
as  the  clerk  of  the  lower  court  has  certified 
that  it  was  merely  an  oversight  of  his  which 
he  has  since  corrected,  with  the  authority 
of  the  court  by  entering  the  judgment  as  of 
the  date  the  motion  for  the  new  trial  was 
overruled,  and  as  the  attorneys  have  filed 
in  this  court  an  agreement  that  the  judg- 
ment so  entered  shall  be  considered  as  hav- 
ing been  entered  before  the  appeal  was 
taken,  we  will  so  treat  it  By  that  agree- 
ment the  attorneys  also  waived  the  effect  of 
the  omission  to  file  a  replication  and  jcrin 
issue  on  the  plea  of  the  statute  of  limita- 
tions, which  the  record  does  not  show  had 
been  done.  We  will  therefore  pass  ou  the 
merits  of  the  case  regardless  of  those  ir- 
regularities. 

[1]  The  prayer  granted  by  the  lower  court 
was  unquestionably  too  general,  and  there- 
fore technically  defective.     It  was: 

"The  court  instructs  the  court  sitting  as  a 
jury,  that  under  the  pleadings  and  evidence  in 
the  case  their  verdict  must  be  for  the  defend- 
ant" 

When  a  case  Is  tried  before  the  court  as 
much  attention  is  sometimes  not  given  to 
the  form  of  a  prayer  as  would  have  been 
if  tried  before  a  Jury,  especially  one  seeking 
to  reach  the  end  that  this  was  Intended  to 
accomplish,  but  that  sort  of  a  prayer  has 
been  held  to  be  bad  a  number  of  times  by 
this  court,  although  we  will  only  refer  to 
2  Poe,  i  297.  As  the  real  question  in  the 
case  is  whether  there  was  legally  sufficient 
evidence  to  take  the  plaintiff's  claim  out  of 
the  statute  of  limitations,  we  will  pass  on 
that 

The  account  of  the  plalmtiff  is  for  the  most 
part  made  up  of  a  number  of  small  items 
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wblch  cover  over  28  pages  of  the  printed 
record.  The  first  Item  Is  "June  4,  1901.  To 
bill  rendered  to  date,  $254.46"— and  after 
that  there  are  Charges  mnnlng  from  Aug- 
ust 20,  1902,  to  July  14,  1906,  amounting  In 
all.  Including  the  one  of  June  4,  1901,  to 
$1,801.86.  There  are  also  three  Items  In 
April,  1910,  amounting  to  $8.75.  There  is  a 
credit  of  $150  on  June  16,  1906,  and  one  of 
$100  July  5,  1906,  leaving  a  balance  of  $1,- 
659.61,  due  on  the  last-named  date,  as  stat- 
ed in  the  account  filed,  which  should  have 
been  $1  more  according  to  the  figures  given. 
'  The  account  is  for  work  and  labor  done  and 
materials  furnished  by  the  plaintiff  to  the 
defendant 

[J]  The  plaintiff  ottered  as  evidence  to  re- 
move the  bar  what  is  entitled  "Financial 
Statement,  Town  of  Perryville,  Md.^"  pub- 
lished in  a  newspaper  at  Elkton.  It  is  ad- 
dressed "To  the  Taxpayers  and  Citizens  of 
the  Town  of  Perryville,  Md.,"  signed  by  A. 
H.  Owens,  secretary  and  treasurer,  and  pur- 
ports to  give  the  receipts  and  payments.  At 
the  end  of  it  there  is  an  item  as  follows: 
"Due  Orion  Taylor,  as  near  as  we  can  find 
out,  being  unable  to  get  bill,  $1,000.00"— 
but  the  statement  is  dated 'June  26,  1908, 
having  been  published  July  11th  of  that  year, 
and  as  the  suit  was  not  instituted  until  Jan- 
uary .4,  1915k  it  is  clear  that  it  cannot  affect 
the  question  of  the  removal  of  the  bar  of 
the  statute  of  limitations. 

[3]  When  the  plaintifl  was  on  the  stand 
he  was  asked  as  to  a  conversation  between 
him  and  Mr.  Campbell  (the  record  says  "Cam- 
eron" In  some  places,  but  "Campbell"  was 
doubtless  Intended),  who  was  one  of  the 
commissioners  of  Perryville,  and  also  acted 
as  secretary.  The  testimony  was  admitted 
subject  to  exceptions,  and  was  subsequently 
stricken  out  on  motion.  That  constitutes 
the  first  exception.  The  ruling  is  objected 
to  because  the  motion  was  too  general.  It 
out^t  to  have  stated  the  questions  objected 
to  more  specifically,  but  It  must  have  been 
thoroughly  understood  that  it  related  to 
the  conversation  between  the  plaintiff  and 
Mr.  Campbell  whidi  had  been  admitted  sub- 
ject to  exception.  There  are  only  three  ques- 
tions and  answers,  and,  especially  as  the 
case  was  being  tried  before  the  court,  there 
would  seem  to  have  been  no  room  for  mis- 
understanding as  to  what  was  Intended  to 
be,  and  what  was  stricken  out. 

[4],  It  would  be  a  dangerous  practice  to 
permit  one  of  three  or  more  commissioners, 
councilmen,  or  whatever  their  official  titles 
may  be,  of  a  municipal  corporation  to  bind 
the  corporation  by  statements  he  might  make 
in  reference  to  claims  against  it,  unless  he 
was  duly  authorized  to  act  for  the  munici- 
pality. Mr.  Campbell  did  not  become  one  of 
the  commissioners  until  1911,  and  he  testi- 
fied, when  called  by  the  plaintiff,  that  he 
knew  nothing  whatever  about  the  account 
alleged  by  the  plaintiff  to  be  due,  and  he  said 


that  they  never  did  "business  single  hand- 
ed. We  always  had  the  others  to  do  busi- 
ness." The  members  of  a  municipal  body 
"cannot  make'  a  valid  determination  binding 
upon  the  corporation  by  their  assent  sep- 
arately and  individually  expressed."  2  Dil> 
Ion  OD  Mun.  Cor.  (6th  Ed.)  i  501.  The  court 
was  clearly  right  in  striking  out  the  evi- 
dence. 

The  only  possiUe  ground  for  contending 
that  the  alleged  indebtedness  to  the  plaintiff 
was  admitted  or  so  acknowledged  as  to-  re- 
vive it  is  a  letter  which  was  In  evidence  and 
is  as  follows: 

"Perryville,  Md.,  Jan.  13,  1913. 

"Mr.  Orion  Taylor,  Alkin,  Maryland— Dear 
Sir:  I  have  been  instructed  by  the  board  of 
town  commiBsioners  as  follows:  As  we  have  no 
account  or  record  of  any  bill  which  the  town  of 
PerryviUe  owes  Mr.  O.  Taylor,  the  secretaiy 
will  on  or  before  the  15th  day  of  January,  mall 
Mr.  Taylor  a  request  for  to  place  an  itemized 
bill  of  all  work  done  and  materials  furnished 
which  he  claims  the  town  owes  him  for ;  same 
to  be  in  the  hands  of  the  secretary  on  or  before 
February  3,  1913,  as  any  bill  or  claim  for  work 
done  or  material  furnished  previous  to  February 
8,  1910,  will  not  be  recognized  after  E^y.  S, 
IMS.' 

"Tours  truly, 
"The  Commissioners  of  Perryville, 

"George  B.  Campbell,  Secretary." 

The  commission's  were  Messrs.  Camp- 
bell, Rutter,  and  Ctorrell.  Mr.  Rutter  did 
not  testify,  but  Mr.  Campbell  did,  and  Mr. 
Gtorrell  testified  that  he  did  not  become  a 
commissioner  until  1912.  The  evidence  im- 
plies that  neither  of  the  three  was  a  com- 
missioner until  some  time  after  1910.  There 
is  enough  in  the  record  to  show  that  the  ap- 
pellant was  claiming  that  the  town  owed 
him  a  bill,  and  that  the  three  commisalon- 
ers  were  trying  to  ascertain  the  facts  about 
it  They  knew  nothing  themselves,  but  the 
plaintiff  was  endeavoring  at  the  trial  to 
prove  some  admissions,  promises,  or  some- 
thing that  would  take  the  daim  out  of  the 
statute,  and  called  Messrs.  Campbell  and 
Gorrell,  two  of  the  commissioners,  to  the 
stand.  All  the  evidence  in  the  record  was 
offered  by  the  plaintiff,  the  prayer  having 
been  granted  at  the  conclusion  of  his  testi- 
mony. This  appears  in  the  testimony  of  Mr. 
Oorrell  in  reference  to  the  letter  abow 
quoted: 

"Q.  Will  you  explain  what  you  meant  by  this 
letter,  or  by  this  resolation  which  is  contained 
in  this  letter:  'As  we  have  no  account  or  rec- 
ord of  any  bill  which  the  town  of  Perryville 
owes  Mr.  Taylor,'  etc.?  As  a  matter  of  fact 
you  didn't  have  a  record  of  a  great  many  things, 
did  you?  A.  We  didn't  have  any  record  per- 
tainmg  to  his  accounts.  Q.  Were  your  records 
faulty,  not  only  as  far  as  he  was  concerned,  but 
in  a  great  many  other  cases?  Were  the  records 
imperfect,  incomplete?  A.  What  I  mean,  there 
was  no  regular  meetings  all  along  the  line.  Of 
coiirse  what  records  was  there  we  couldn't  dis- 
pute, what  records  was  on  the  books,  but  there 
was  nothine  that  showed  any  record  in  regard 
to  Mr.  Taylor  all  along  fte  line.  Q.  Ton  knew 
that  Mr.  Taylor  bad  a  bill  of  some  kind,  didn't 
yon?     A.  AU  I  knew  was  what  he  presented 
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08.  Q.  Why  did  you  write  him  this  letter  if 
ytm  mda't  know  he  had  a  bill?  A.  I  can  teQ 
yoq  how  the  letter  came  ahout,  Q.  All  right, 
go  ahead.  A.  Mr.  Campbell  waa  out  at  the  sta- 
tion one  time,  and  he  beard  Mr.  Taylor  talking 
about  the  commissionerB.  •  •  •  The  witneaa, 
continuing  his  answer,  further  states:  Mr.  'Camr 
eron,'  when  he  heard  he  mentioned  the  com- 
miarioners'  names,  he  stopped  to  hear  what  he 
was  talking  about,  and  be  said  that  he  said, 
'^ese  other  commissioners  in  before  this,'  he 

said,  'he  couldn't  get  a  d cent  out  ofr  them,' 

and  he  said.  These  s of  b— •  are  a  great 

sight  worse.'    That's  why  we  wrote  the  letter, 

to  know  why  we  were  called  s of  b s,  and 

to  know  if  he  had  any  claim  against  the  town  of 
Perryrillfe    If  there  was,  we  wanted  it" 

[(]  The  letter  was  not  snfDdent  to  remove 
the  bar  of  the  statute.  It  ia  not  only  the 
right, 'bat  the  dnty,  of  mnnicipal  officers  to 
require  claims  to  be  presented  for  their  con- 
sideration. The  bill  that  was  produced  be- 
fore -the  conunlasloners  ran  fnHn  1901  to 
July  14,  1906,  and  then  had  added  to  it  the 
three  small  items  referred  to,  In  April,  1910. 
Nothing  had  been  paid  on  it  since  July,  1906. 
The  only  credits  on  it  amounted  to  $2S0, 
which  was  not  quite  enough  to  i)ay  the  bill 
rendered  June  4,  1901.  The  account  amount- 
ed to  over  $1,500,  consisting  for  the  most 
part  of  what  seem  to  l>e  day  wages  and 
teams  hired  from  time  to  time.  If  the  plaln- 
titr  bad  informed  the  commissioners  in  office 
in  1913  of  the  character  of  the  bill  claimed 
to  be  due  him,  they  would  naturally  be  bus- 
picions  of  it,  and  would  not  be  ready  to  ac- 
knowledge it  as  correct.  They  would  be 
derelict  in  their  duties  If  they  paid  such  a 
claim  without  thoroughly  investigating  K, 
but  at  the  same  time  were  Justified  in  call- 
ing upon  the  plaintiff  to  file  it,  espedally  if 
be  was  using  snch  language  In  reference  to 
tbem  as  we  have  quoted  above,  It  would 
be  difficult  to  find  any  acknowledgment,  rec- 
ognition, or  admission  in  this  letter.  Mr. 
Gorrdl  and  Sfr.  Campbell  both  testified  that 
tbey  could  find  no  record  of  the  account, 
and  they  wanted  and  had  tbe  right  to  de- 
mand an  itemized  bill.  The  accoont  was 
long  since  barred,  except  tbe  three  Items  for 
work  in  April,  1910,  amounting  to  $8.76.  As 
the  other  Items  were  from  6  to  10  or  11 
years  old,  they  were  perfectly  right  in  nam- 
ing a  time,  by  which  tbe  Itemized  bill  was 
to  be  left  with  the  secretary,  if  they  then 
bad  any  Idea  of  the  amount  tbe  plaintiff 
claimed,  and  if  they  did  not  know  what  be 
claimed,  they  had  tbe  right  to  know  it,  and 
bave  the  account  in  snch  shape  as  they  conld 
investigate  It  The  letter  does  not  admit 
that  they  oweu  him  anything,  and  does  not 
promise,  expressly  or  by  implication,  that 
tbey  would  pay  him  anything,  although  they 
do  say  that  any  bill  or  dalm  for  work  done 
or  material  famished  previous  to  B^bruary 
8,  1910,  will  not  be  recognized  after  F6b- 
raary  8,  1918,  and  they  do  not  Intimate  that 
tbey  woma  recognize  any  part  of  bis  bill  as 
doe.  Shortly  after  he  filed  this  claim  they 
notified  him  they  would  not  pay  It,  bat  be 


stiU  waited  for  nearly  2  years  before  bring- 
ing suit 

It  is  not  unusual  for  munldpalitles  to 
publish  notices  requiring  daims  to  be  filed 
within  a  certain  time  named — the  charters 
of  many  of  them  require  such  daims  to  be 
filed  pnH>erly  proven.  ^Mr.  Campbell  testi- 
fied that  tbey  found  that  tbey  did  not  owe 
the  account,  and  refused  to  pay  it,  and  Mr. 
Gorrdl's  evidence  Is  to  the  same  effect. 
They  ought  to  bave  returned  his  account, 
but  tbey  probably  thought  it  safer  to  keep  it, 
so  as  to  bave  something  to  show  what  be 
was  claiming  in  case  of  suit.  It  would  be 
giving  our  decisions  on  the  subject,  some  of 
which  have  already  gone  quite  far,  a  danger- 
ous construction  to  hold  that  officers  of  mu- 
nldpalitles, who  know  nothing  whatever 
about  daims,  acknowledge  them  by  writing 
such  a  letter  as  this.  They  could  not  prop- 
erly admit  tbem  to  be  due,  as  tbey  were 
not  in  office  at  tbe  time  tbey  were  alleged  to 
be  contracted  and  did  not  know  whether 
tbey  were  due  or  not.  It  would  open  the 
door  for  the  grossest  fraud  to  permit  a 
stale  claim  of  this  sort  to  be  revived  by  sudi 
a  letter.  It  might  be  impossible  for  the  com- 
missioners then  in  office  to  procure  testi- 
mony to  meet  that  of  tbe  plaintiff  as  to 
whether  tbe  account  was  due,  or  had  been 
paid,  if  it  ever  was  due.  If  the  publication 
In  the  newspaper  offered  b^  the  plaintiff  was 
given  effect,  it  showed  that  the  secretary 
and  treasurer  thought  there  was  due  $1,000 
In  Jane,  1908,  but  in  February,  1913,  the 
plaintiff  claimed  over  $1,500,  besides  inter- 
est, although  according  to  his  account  only 
$8.76  had  become  due  after  1906.  That 
statement  shows  that  they  were  unable  to 
get  a  bUL  It  is  so  improbable  that  any  one 
would  permit  a  dalm  of  that  kind  to  run 
from  year  to  year  without  being  paid,  and 
then  for  2  years  after  the  last  Item  not  even 
present  a  bill,  that  it  behooved  the  officials 
to  very  carefully  scrutinize  one  whldi  was 
finally  presented  years  after  tbe  claim  was 
barred  by  the  statute  of  limitations.  The 
account  does  not  show  where  the  men  named 
In  it  worked,  what  the  teams  were  employed 
for,  nor  does  it  show  wby  the  plaintiff  was 
employing  persons  or  teams  for  the  town  of 
Perryvllle.  In  26  Cya  1361,  the  rule  is  thus 
announced  as  to  munldpalitles: 

"The  statute  may  be  suspended  as  to  debts  of 
a  mnnidpality  by  acknowledgment,  whidi  may 
be  made  by  ordinance  duly  passed  by  the  legis- 
lative  body  or  by  procuring  legislauon  provid- 
ing for  the  payment  of  snch  debts  and  the  levy 
of  taxes  therttor.  But  it  is  not  suspended  by 
a  promise  or  acknowledgment  made  by  an  officer, 
not  expressly  authorized  to  bind  the  city ;  by 
levying  and  collecting  taxes  to  pay  interest  on 
debts  generally ;  by  reference  of  a  claim  to  ex- 
perts; or  to  a  committee;  by  including  it  in  a 
statement  of  indebtedness  prepared  in  obedience 
to  a  statute ;  by  an  acknowledgment  of  it  in  the 
annual  report  of  an  officer;  by  the  adoption  of 
such  report ;  by  a  reference  to  it  in  a  report  ol 
a  committee,  or  by  the  adoption  of  such  report" 

See,  also.  IT  B.  a  U  920,  |  282. 
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This  entire  account  was  barred,  except  tbe 
three  items  In  1910,  when  the  letter  was 
written,  if  It  ever  was  due,  and  commis- 
sioners or  coundlmen  of  a  municipality 
should  not  be  permitted,  much  less  be  held 
to  have  Intended,  to  have  acknowledged  an 
account  by  such  a  letter  as  this,  written  un- 
der the  circumstances'  It  was.  It  might  re- 
sult in  tbe  commissioners  who  were  in  office 
during  the  years  the  account  covered  refus- 
ing, for  proper  reasons,  to  pay  it,  and  then, 
by  calling  upon  those  who  knew  nothing 
about  it  to  pay  it,  have  them  agree  to  look 
into  it,  and,  if  they  happen  to  use  some  ex- 
pression from  which  It  could  be  contended 
that  there  was  an  acknowledgment,  make 
the  municipality  liable.  "There  must  be 
shown  to  exist  one  of  three  things  to  take  a 
case  out  of  the  operatloa  of  the  statute  of 
limitations:  First,  an  admission  or  ac- 
knowledgment by  tbe  debtor  of  a  subsisting 
debt  from  which  a  promise  to  pay  may  be 
implied;  secondly,  an  unconditional  promise 
to  pay  the  dd)t;  or,  thirdly,  a  conditional 
promise  to  pay  the  debt,  and  evidence  which 
shows  that  the  condition  has  been  performed 
or  gratified."  Wllmer,  Trustee,  v.  Galther, 
68  Md.  342,  345,  12  AU.  8,  263.  While  under 
some  of  our  deddons  it  has  not  required 
very  much  to  establish  an  admission  or  ac- 
knowledgment by  the  debtor,  who  is  pre- 
sumed to  know  whether  he  owes  tbe  debt, 
when  It  Is  sought  to  hold  a  municipality  for 
statements  made  by  officers,  who  know  noth- 
ing whatever  about  the  account,  it  would  be 
a  great  Injustice  to  taxpayers  if  the  officers 
were  permitted  to  make  them  responsible  for 
something  that  they  knew  nothing  about. 
We  are  satisfied  that  the  letter  is  not  an  ac- 
knowledgment or  recognition  of  any  debt 
due  by  the  commissioners  of  PerryvlUe  to  the 
plaintiff,  and  that,  even  If  the  terms  used 
might  be  held  sufficient  if  used  by  an  indi- 
vidual debtor  In  reference  to  a  debt  claimed 
to  be  due  by  him,  it  is  not  sufficient  to  bind 
the  commissioners  of  PerryvlUe. 

[6]  Although  we  have  said  the  prayer  was 
too  general,  as  the  only  question  In  the 
case  was  in  reference  to  the  statute  of  limi- 
tations, no  harm  was  done  the  appellant  by 
its  form.  A  prayer  that  there  was  no  le- 
gally sufficient  evidence  to  take  the  case  out 
of  tbe  operation  of  the  statute  of  limitations, 
and  tbe  verdict  must  be  for  the  defendant, 
would  have  been  sufficient,  and,  as  that  is 
manifestly  what  the  lower  court  meant  by 
granting  the  one  it  did,  and  we  are  satis- 
fled  that  the  plaintiff  is  not  prejudiced  by 
the  error  as  to  the  form  of  the  prayer,  we 
will  follow  the  course  adopted  In  White  v. 
Bramble,  124  Md.  395,  92  Atl.  763,  and  af- 
firm the  Judgment 

Judgment  afflrqied;  the  appellant  to  pay 
the  costs. 


(US  ua  14) 

MATOB,  ETC.,  OF  BAI/TIMORB  r.  MAT- 
TERN.    (No.  10.) 

(Court  of  Appeals  of  Maryland.    April  26, 
1018.) 

1.  MUNICIPAI.  COBPOBATIONS  «=»821(20)— Iw- 
JUBIES  IN  StBEBT  —  CONTBIBUTOBT  NeOU- 

OENCE — Question  fob  Jubt. 
In  an  action  against  a  city  by  a  pedestrian 
for  injuries  from  a  defective  street  crossing, 
question  as  to  plaintiff's  care  held  for  the  Juiy, 
under  evidence  that  she  was  carrying  her  child 
and  was  as  careful  as  she  could  be. 

2.  Neolioekce    «=»136(26)  —  Contbibutobt 

NeOUOXNCK— WiTHDBAWAI.    OF  ISSUX   FBOM 
JUBT. 

Before  plaintiff's  right  to  have  the  jury  pass 
on  tbe  issue  of  her  negbgence  could  b«  denied  by 
the  court,  her  cemduct  must  have  b^en  found  so 
manifestly  reckless  as  to  leave  no  opportunity 
for  difference  of  opinion  as  to  its  imprudence  in 
tbe  minds  of  ordinarily  prudent  men. 

3.  Evidence  «=»563(4)— Bxpebt  TESTmoNT— 
Htpothktical  Question. 

Testimony  of  plaindfl's  physician,  In  an- 
swer to  question  partly  hypothetical  and  part- 
Iv  based  on  knowledge,  was  admissild&  where 
there  was  no  substantial  difference  between 
plaintiff's  testimony  and  that  attributed  to  her 
in  queBtion,  while  answer  showed  oplni<m  was 
based  largely  on  observation. 

Appeal  from  Court  of  Common  Fleas  of 
Baltimore  City ;  Morris  A.  Soper,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  Mattem  against  the  Mayor 
and  City  Council  of  Baltimore.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Afiirm- 
ed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE^ 
THOMAS,    UKNBR,   iSTOCKBBaDOB,    and 

constable;  jj. 

S.  S.  Field,  City  Sol.,  of  Baltimore  (Edw. 
J.  Colgan,  Jr.,  Asst  City  S<^  of  Baltimore, 
on  the  brief),  for  appellant.  J.  Oookman 
Boyd  and  Peter  J.  Campbell,  both  of  Balti- 
more, for  appellee. 

UBNER,  J.  While  the  appellee  was  pass- 
ing over  a  street  crossing  in  Baltimore,  with 
her  llttie  child  in  her  arms,  her  foot  was 
caught  in  a  hole  between  two  flagstones,  and 
she  was  thrown  dowi>  and  sustained  a  serious 
injury  to  her  knee,  for  which  she  broa^t 
suit  against  the  dty  and  recovered  the  Judg- 
ment which  is  the  occasion  of  this  appeaL 

The  prlndpal  exception  in  the  record  was 
taken  to  the  refusal  of  the  trial  court  to  in,- 
struct  the  Jury  that  according  to  the  undis- 
puted evidence  the  plaintiff  did  not  exerdse 
reasonable  care  to  avoid  the  acddent,  but  by 
her  negligence  contributed  dlrectiy  to  the 
Injury  of  which  she  complains,  and  that  the 
verdict  should  therefore  be  for  the  defendant 
This  prayer,  of  course,  presnpiMMed  the  exist- 
ence of  primary  negligence  on  the  part  of  the 
dty  in  respect  to  the  condition  of  the  street 
crossing  at  the  point  where  the  plaln,tiff  was 
injured.  It  was  estimated  by  the  wltneeaes 
that  the  hole  between  the  flagstones   was 
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6  or  8  inches  deep,  About  6  inches  wide,  and 
from  6  to  12  Inches  long.  It  had  beem  there 
for  a  period  of  four  or  five  months  before' 
the  accident  Apparently  it  had  resulted  from 
the  wear  of  wagon  wheels  in  the  space  be- 
tween the  two  stones. 

[1, 1]  The  accident  occurred  in  the  daytime, 
and  the  theory  of  the  city's  prayer  was  that  the 
defect  in  the  street  was  obvious  to  any  one 
using  due  care,  and  that  because  of  her  fail- 
ure to  aroid  it  the  plaintiff  should  be  Judicial- 
ly declared  to  have  been  guilty  of  contribu- 
tory negUgence.  It  was  testified  by  the  plain- 
tiff that,  when  she  came  lo  the  street  cross- 
ing she  took  up  her  17  months  old  baby  In 
her  arms  to  help  it  over  to  the  other  side, 
and  that  in  passing  over  she  did  not  see 
the  hole  between  the  stones,  as  she  was  look- 
ing toward  the  opposite  gntter  and  curb,  be- 
yond which  the  child  was  to  be  carried.  She 
stated  that.  If  she  had  been  looking  for  de- 
fects in)  the  street,  she  might  hare  seen  the 
hole  into  which  she  8teiH>ed,  but  that  she 
supposed  the  crossing  was  all  right,  and  she 
was  going  over  it  as  carefully  as  she  could 
under  the  circumstances. 

Upon  this  evidence  the  court  below  was 
clearly  right  in  declining  to  hold  the  plain- 
tiff guilty  of  contributory  negligence  as  a 
matter  of  law.  The  question  as  to  whether 
she  exercised  ordinary  care  to  avoid  the  ac- 
cident was  properly  submitted  to  the  Jury  as 
an  issue  of  fact,  in  a  prayer  granjted  at  the 
defendant's  request;  but  it  would  be  press- 
ing the  doctrine  of  contributory  negligence 
very  far  to  hold  that  a  case  like  the  present 
should  be  withdrawn  from  the  Jury  on  that 
ground.  It  was  entirely  natural  that  the 
plaintiff  should  have  carried  her  child  over 
the  crossing,  and  it  is  easy  to  understand 
how  the  hole,  as  located,  could  escape  her  at- 
tention while  she  was  thus  engaged.  The 
fact  that  she  failed  to  notice  the  defect  in  the 
crossing  and  assumed  it  to  be  safe,  as  she 
passed  over  it  with  her  child  in  her  arms,  is 
certainly  not  such  a  conclusive  indication  of 
negligence  as  to  prevent  the  submission  of 
the  question  to  the  Jury.  Her  conduct  was 
not  so  manifestly  reckless  as  to  "leave  no 
opportunity  for  difference  of  cqpinion  as  to 
Its  imprudence  in  the  minds  of  ordinarily 
pmdent  men."  It  would  have  to  deserve 
such  a  characterization  before  her  right  to 
have  the  Jury  pass  npon  the  issue  could  be 
denied.  B.  A  O.  R.  Bi  Oo.  v.  Wiley,  72  Md. 
40,  18  Aa  1107,  6  li.  B.  A.  706,  20  Am.  St 
Rep.  454;  McCarthy  v.  Clark,  115  Md.  464,  81 
Atl.  12;  Com'rs  of  Delmar  v.  Venables,  126 
Md.  478,  94  Atl.  89. 

In  the  case  of  Knight  v.  Baltimore,  97  Md. 
647,  55  AU.  388,  cited  by  the  appellant  the 
driver  of  a  wagon  was  thrown  from  his  seat 
and  injured  when  one  of  the  wheels  ran  into 
a.  hole  in  the  middle  of  the  street  It  was 
beld  that  his  own  negligence  contributed  to 
his  injury  because  he  could  readily  have  seen 
the  hole,  which  was  visible  at  a  distance  of 


half  a  square ;  but  he  was  talking  to  a  com- 
panion and  was  not  looking  ahead  as  due 
care  would  have  prompted  him  to  do  in  such 
a  situation.  But  in  stating  that  conclu^on 
this  court  observed  that: 

"Greater  watchfulness  *  •  •  is  required  of 
the  driver  of  a  team  upon  a  dty  street  than  of 
a  pedestrian  upon  a  sidewalk." 

The  only  other  grounds  on  which  the  ap- 
I)ellant  contends  for  a  reversal  are  that  the 
physician  who  attended  the  plaintiff  was  per- 
mitted to  be  asked  as  a  witness  whether  the 
condition  in  which  he  found  her  knee  three 
days  after  the  accident  could  have  resulted 
from  that  occurrence,  as  described  in  the 
plaintiff's  testimony,  and  that  a  hypothetical 
question,  allowed  to  be  propounded  to  the 
same  witness,  as  to  the  permanence  of  the  in- 
jury was  an  Incorrect  statement  of  the  facts 
upon  which  his  expert  opinion  was  to  be 
based.  The  point  sought  to  be  raised  in  the 
objection  to  the  first  of  the  questions  Just 
noted  is  that  the  accident  as  described  by  the 
plaintiff  did  opt  necessarily  involve  any  in- 
Jury  to  her  knee.  This  objection  is  without 
force.  In  view  of  the  testimony  of  the  plain- 
tiff that  when  her  foot  went  into  the  hole, 
she  was  thrown  down  and  sustained  an  inju- 
ry to  her  knee,  by  which  it  has  ever  since 
oonttnned  to  be  affected. 

[3]  The  other  question  objected  to  was 
partly  hypothetical  and  was  based  in  part 
upon  the  direct  knowledge  of  the  witness, 
as  the  physician  who  observed  and  treated 
the  injury  in  regard  to  the  permanence  of 
its  effects.  It  is  urged  that  the  hypothetical 
portion  of  the  question  overstated  the  plain- 
tiff's testimony  as  to  the  extent  to  which 
the  Injury  disabled  her  from  performing  her 
nsual  household  duties.  It  was  assumed  by 
the  question  that  she  had  testified  to  being 
unable  to  attend  to  her  housework  and  move 
around  because  of  the  condition  of  her  knee, 
and  it  is  said  that  her  testimony  in  fact  did 
not  disclose  such  a  complete  state  of  disabili- 
ty. When  the  Interrogatory  is  taken  as  a 
whole,  it  does  not  convey  the  idea  that  the 
plaintiff  had  described  her  condition  as  being 
one  of  total  incapacity  for  work  or  movement 
about  her  home.  It  refers  to  her  testimony 
as  beliK  to  the  effect  that  since  the  accident 
she  suffers  severe  pain  in  her  knee,  when  it 
is  about. to  rain;  that  before  this  injury  she 
was  able  to  do  her  own  housework,  but  that 
now  when  she  attempts  to  do  any  washing, 
there  are  times  when  her  knee  apparently 
gives  way,  and  she  must  sit  down  and  rest  for 
hours,  and  sometimes  as  much  as  a  day.  It 
is  immediately  in  this  connection  in  the  ques- 
tion that  the  statement  occurs  as  to  her  beinj; 
unable  to  move  around  and  do  her  housework^ 
The  plaintiff  actually  testified  on  this  subject 
in  part  as  follows: 

"Now  In  cloudy  weather  the  pain  is  terri- 
ble ;  they  shoot  up  and  down  in  me,  and  I  have 
to  sit  down  for  hours,  and  if  I  am  washing  at 
the  tub,  I  have  to  sit  down  until  the  pain  leaves 
me,  and  then  maybe  go  back  and  try  to  do  some 
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more  washing,  a  little  more,  but  I  cannot  do  it 
I  liare  been  sending  my  wash  to  the  laundry, 
but  a  few  fine  pieces  I  try  to  keep  home  and 
do  myself,  and  I  have  to  do  my  own  housework, 
what  I  can,  and  what  I  cannot  has  to  go  dirty, 
as  I  am  no  millionaire,  and  I  cannot  afford 
to  hire  any  one.  My  knee,  even  when  it  does 
not  hurt,  is  all  trembling." 

There  does  not  appear  to  ns  to  be  any  sub- 
stantial dlfrereii|Ce  between  the  testimony  giv- 
en by  the  plaintiff  and  that  attributed  to  her 
in  the  hypothetical  question.  Besides,  the 
answer  of  the  physician  to  the  questicm  shows 
that  his  opinion  as  to  the  permanence  of  the 
injury  was  based  largely  upon  his  own  pro- 
fessional observation  of  Its  condition.  For 
the  reasons  stated,  we  think  this  evidence 
was  properly  admitted. 

Judgment  affirmed,  with  costa. 


MX.    SAVAOB    UEOBUB'S   OSEEK    GOAL 

CO.  et  aL  V.  MUNAHAN  et  al. 

(No.  27.) 

{Court  of  Appeals  of  Maryland.    April  8,  1918.) 

1.  Apfeai.  and   Bbbob  ^=9H47(1)— Uevixw— 
Scope— 'Bquitt  CiisEs. 

In  equity  cases,  fact  iindinga  of  the  trial 
court  are  reviewable  on  appeal,  notwithstand- 
ing stipulations  or  agreements  made  by  the  par^ 
ties. 

2.  Afpkal   ANn    BiBBOB    «=3S44(3)— Bnx   of 
SSxcKPnoN — NECEssirr. 

In  action  for  damages  for  mining  ooal 
from  plaintiffs  land,  where  some  prayers  sug- 
gested question  of  negligence,  and  the  judge 
rejected  all  the  prayers  indorsing  the  disposi- 
tion of  them,  Bud>  record  sufficiently  presented 
the  right  to  review  the  finding  as  to  negligence, 
though  no  bill  of  exception  was  filed. 

8.  Minis  and  Minkbals  4=9l2S— Tbesfabs- 
KS— NEauGENCK — Evidence. 
Eividence  held  to  show  negligence  ot  d^end- 
ants  in  mining  coal  belonging  to  plaintiffs  with 
knowledge  that  they  were  approaching  or  had 
passed  the  boundary. 

4.  Mines  and  Minebals  4=»125— Tbespass— 
Mining  CoaI/— Measitbs  or  Daicaoes. 
Landowner's  measure  of  damages  for  negli- 
gent mining  of  coal  from  under  his  land  is  the 
value  of  ue  coal  when  severed  and  at  the 
month  of  the  mine. 

6.  Mines  and  Minebals  4=9l25— Tbesfasb— 
Minino  GoAir— Meabubb  of  Daicaoes. 

Code  Pub.  Civ.  Laws,  art  75,  f  92,  pro- 
viding that  if  one  furtively  or  in  bad  faith  ab- 
stracts minerals  from  the  land  of  another  he 
may  be  charged  with  their  whole  value  and  al- 
lowed no  deduction  for  labor  and  expenses  in 
mining,  does  not  change  the  rule  as  to  liability 
in  cases  of  negligent  mining  of  another's  coal. 
^  iNJITNCnON    «=»198— BXUBF— Uaxaoks— 

Assessment. 
Q?hat  a  suit  is  in  equity  for  Injunction  and 
for  damages  for  negligent  mining  of  another's 
coal  does  not  require  Impontlon  of  a  different 
measure  of  damages  than  if  the  suit  were  at 
law. 

7.  Minks  and  Minerals  9=>12&— Tbespasb— 
Measttbx  of  Uauaoes. 

That  value  of  coal  when  mined  may  exceed 
and  be  disproportionate  to  value  of  the  land 
does  not  prevent  allowance  to  owner,  against 
whom  trespass  is  committed  of  the  value  of 
the  ooal  when  severed. 


8.  Mines  and  Minbbais'  4a»12S— Tbbspabb— 
Mbasttbx  of  Oamaoks. 

In  action  for  mining  coal  by  trespass  where 
the  verdict  though  large,  actually  charged  the 
defendants  with  only  five  per  cent,  at  the 
amount  allowed,  by  reason  of  the  profits  made 
from  the  coal,  the  award  was  not  excessive. 

9.  Mines  and  Minebals  €=351  (5)— Statute 
— liEoisLATivE  Intent. 

Code  Pub.  CSv.  Laws,  art  75,  f  92,  chang- 
ing rule  of  damages  for  trespass  on  mineral 
land,  being  contrary  to  the  long-established 
rule,  should  not  be  extended  beyond  the  clear 
intention  of  the  Legislature. 

Appeal  from  Circuit  Ooart,  Allegany  Cooo- 
ty;   Robert  R.  Henderson,  Judge. 

BUI  by  Andrew  Monahan  and  others 
against  the  Mt  Savage  George's  Qreek  Coal 
Company  and  others.  Decree  tor  plaintlfTs, 
and  defendants  appeaL    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISOOEk 
THOMAS^  PAimSON,  URNBK;  STOCX;- 
BRIDGE,  and  OONSTABLB,  JJ. 

W.  Calvin  Chestnut,  of  Baltimore^  and 
Albert  A.  Doob,  of  Cumberland,  for  appel- 
lants. WlUlam  B.  Walsh  and  Walter  C. 
Clapper,  both  of  Cumberland  (William  G. 
Walsh,  of  Cumberland,  on  the  brief),  tar 
appellees. 

BOYD,  a  J.  Tba  bill  In  this  case  was  filed 
by  Andrew  Monahan  and  others,  the  appel- 
lees, against  the  Mt  Savage  George's  Creek 
Coal  Company,  and  certain  of  Its  officers,  to 
enjoin  the  defendants:  (1)  From  trespass- 
ing upon  the  plaintiffs'  land  and  mining  and 
carrying  away  their  coal ;  (2)  trom  ronoTing 
supports;  eta,  necessary  to  keep  open  the 
passages  through  the  defendant  company's 
mines  leading  to  the  plaintiffs'  coal ;  and  (3) 
from  preventing  the  plalntlus,  their  surveyor 
and  helpers,  from  going  Into  the  oompany'a 
mines  and  thence  Into  idalntlffs'  coal,  and  Qie 
places  from  which  said  company  had  carried 
It  away,  and  from  Interfering  with  the  snr- 
veyor  from  measuring  and  ascertaining  bow 
much  of  plaintiffs^  coal  had  been  taken  and 
carried  away  by  said  company,  niere  are 
also  prayers  to  require  the  deftodants  to  dis- 
close how  much  of  said  coal  the  company  had 
taken,  when  and  to  whom  sold,  to  aocoont 
tor  tluit  taken,  as  well  as  for  the  damages  to 
the  plaintiffs^  remaining  coal,  and  for  general 
relief.  The  defendants  filed  an  answer  In 
which  they  denied  that  they  had  trespassed 
upon  tfaei^alntUttf  property  or  removed  any 
coal  therefrom,  bnt  subsequently  they  filed 
an  amended  answer.  In  whldi  they  admitted 
that  the  company  haJd  sold  and  marketed  coal 
estimated  at  3,250  tons  taken  from  the  land 
of  the  plaintltCs,  admitted  that  the  company 
had  been  paid  for  said  cool,  and  stated  that 
It  was  ready  to  compensate  the  plaintiffs 
for  It    They  denied  that: 

"The  said  coal  was  worked  or  removed  from 
the  plaintifb'  land  fraudulently,  negligently,  or 
willtully,  but  say  that  the  said  coal  was  taken 
purely  by  accident  without  fraud,  and  without 
negligence  on  the  part  of  the  said  defendants; 
and  also  with  the  utmost  good  faith,  and  with 
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the  belief  on  the  part  of  the  aald  defendants 
that  they  were  talanf!  and  removing  coal  which 
belonged  only  to  the  Mt.  Savage  George's  Creek 
Uoal  Company ;  and  these  defendants  farther 
say  that  the  defendants  ought  not  to  be  required 
to  pay  for  the  said  minerals  more  than  its  value 
in  its  native  state  before  severance,  to  the  said 
plaintiffs." 

The  defendants  In  open  coort  waived  "any 
objection  to  the  Jurisdiction  of  the  court  in 
this  case  as  to  the  determination  of  the  ques- 
tion as  to  the  quantity  of  coal  rranoved  and 
the  value  of  the  coal,  all  of  whidi  will  be 
determined,  and  the  court  can  iwss  upon  the 
issues  in  this  case  the  same  as  If  it  were  a 
trial  at  law  and  the  same  as  If  tlie  case  were 
tried  by  the  court  sitting  as  a  Jury."  The 
attorneys  for  the  plaintiffs  assented  to  that 
agreement,  and  it  was  made  a  matter  of  rec- 
ord. 

[1, 2]  The  lower  court  adopted  the  defend- 
ants'  evidence  in  regard  to  the  amount  of 
coal  taken  out  of  the  land  of  the  appellees 
by  the  company,  the  cost  of  severing,  loading, 
and  transporting  it  to  the  mouth  of  the  mine, 
and  there  seemed  to  be  no  controversy  as  to 
its  market  value.  The  principal  questions, 
therefore,  to  be  determined  are  whether  the 
court  was  right  in  finding  that  4,608  tons  of 
the  coal  were  negligently  mined,  and.  If  so, 
what  measure  of  damages  should  be  allowed. 
We  cannot  agree  with  the  appellees  that 
as  it  was  a  question  of  fact  whether  the  coal 
was  negligently  mined  the  decision  of  the 
lower  court  as  to  that  is  conclusive  and  can- 
not be  reviewed.  In  equity  cases  findings  of 
the  lower  court  as  to  questions  of  fact  are 
reviewable  on  appeals,  and  if  the  agreement 
referred  to  abore  be  construed  as  changing 
that  rule  in  some  respects,  it  could  not  have 
been  intended  to  have  such  an  effect  as  that 
contended  for.  The  agreement  suggested 
some  uncertainty  as  to  the  mode  of  proce- 
dure, and  the  plan  of  offering  instructions  was 
adopted;  Judge  Henderson  remarking  that 
that  could  be  done  so  as  to  secure  the  right 
of  appeal.  Some  of  the  prayers  clearly  pre- 
sented the  question  of  negligence^  and  while 
bills  of  exception  were  not  filed,  the  Judge 
In  his  opinion  rejected  all  of  the  prayers 
offered  by  the  defendants,  except  the  first, 
whldi  does  not  refer  to  that  subject  The 
prayers  in  the  record,  together  with  the  in- 
dorsement oa  them  of  the  disposition  made 
of  them  by  the  Judge,  and  the  statement  in 
the  opinion  that  "all  the  prayers  submitted 
by  the  defendant,  except  the  first,  are  reject- 
ed," must,  under  the  circumstances,  be  re- 
garded as  sufficiently  presenting  the  right  to 
liave  his  finding  reviewed. 

1.  There  is  no  real  controversy  about  the 
division  line  between  the  properties.  That 
oonid  have  been  ascertained  before  the  defend- 
ant comi)any  commenced  mining  in  Novem- 
ber, 1916,  as  weU  as  in  March,  1917.  Mr. 
Stem,  the  president  of  the  company,  testUled 
tbat  they  commenced  mining  some  time  from 
the  10th  to  the  16th  of  November.  The 
liaryland  Coal  &  Iron  Company  formerly 
operated  this  mine,  and  Mr.  Stem  was  trew- 
10ftA.-81 


urar  of  that  company,  and  Mr.  Avery,  one  of 
the  defendants,  was  president  Both  before 
and  after  the  defendant  company  commenced 
operations  Mr.  Stem  and  Mr.  Farrell,  a  di- 
rector of  the  defendant  company,  tried  to  get 
a  lease  of  the  Monahan  coal,  but  the  owners 
declined  to  lease  it  and  warned  Messrs.  Stem 
and  Farrell  not  to  get  over  the  lin&  The 
defendants  either  knew,  or  were  grossly 
ne^^igent  in  not  knowing,  that  the  workings 
were  at  least  close  to  the  line,  yet,  although 
the  line  could  have  been  easUy  and  promptly 
established.  It  is  now  said  t^t  it  was  not 
fixed  in  the  mine  until  after  the  injunction 
was  issued.  Anthony  Monahan  testified  that 
on  the  6th  of  November,  1916,  Mr.  Avery,  of 
the  defendant  company,  told  him,  "We  are  up 
to  your  line,  your  property  line,  and  he  says, 
'We  can't  go  no  further  if  we  don't  get  your 
coal.' "  He  told  him  they  would  not  lease  the 
property;  that  the  heirs  were  opposed  to  a 
lease;  end  "I  told  him  aU  we  wanted  him 
to  do  was  to  keep  off  our  Une."  Francis 
Monahan  testified  that  he  heard  that  con- 
versation. Mr.  Avery  denied  It  but  said 
that  he  understood  they  were  from  75  to 
100  feet  from  the  line.  Mr.  Stem  said  the 
reason  they  were  anxious  to  get  the  Monahan 
coaj  was  "because  it  was  very  close  to  our 
property,"  and  in  reply  to  the  question,  "Tou 
knew  it  was  very  close  to  your  workings  in 
there?"  he  said,  "Yes,  sir."  On  cross- 
examination  of  Mr.  Farrell,  in  reference  to 
the  lease,  this  appears: 

"Q.  The  reason  was  that  you  were  close  to 
their  coal,  or  on  their  coal?  A.  I  didn't  know 
it.  Q.  In  a  general  way,  isn't  that  the  rea- 
son yon  tried  to  get  this  lease?  A.  The  rea- 
son we  tried  to  get  a  lease  was  because  we 
wanted  their  coal.  Q.  Isn't  that  the  reason, 
because  you  were  up  to  it?  A.  Might  have 
been  It    Q.  It  was  it?    A.  Well,  yes.** 

Mr.  Spear  testified  that  he  went  with  the 
defendant  company'  about  February  1,  1917, 
first  as  mine  foreman  and  then  as  super- 
intendent and  "Just  as  soon  as  1  got  there  I 
said  to  Mr.  Stem  that  we  should  make  some 
Inquiry  about  the  lines,"  and  Mr.  Stern  em- 
ployed Mr.  Haverstick  as  engineer.  This  also 
appears  in  his  evidence:  ' 

"Q.  Did  Mr.  Stem  tell  yon  it  was  ail  right? 
A.  ,No,  sir,  he  didn't  He  didn't  say  anything 
about  it  Be  didn't  know.  I  didn't  know  any- 
thing about  it  until  the  surveyors  told  us.  Q. 
Did  Mr.  Haverstick  ever  tell  yon  it  was  all 
right?  A.  As  soon  as  Mr.  Haverstick  made 
his  survey,  he  told  me  we  would  have  to  stop 
the  left  Q.  When  was  that?  A.  I  couldn't 
tell  just  when ;  I  couldn't  remember  the  dates." 

Mr.  Matthias,  a  mining  engineer,  testified 
as  to  the  distances  the  various  headings  were 
run  beyond  the  line  before  the  injunction 
was  served.  Two  of  th«n  were  run  over  the 
Une  325  or  mwe  tset,  one  about  40O  feet  one 
about  186  feet  three  160  or  more  feet  two 
about  125  feet  and  four  varying  from  76  to 
116  feet  although  they  were  not  all  run  at 
right  angles  to  the  line,  as  shown  by  the  plat 
and  hence  the  end  of  the  headings  would  not 
be  as  ftir  beyond  -the  boundary,,  la  a  stialsht 
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line,  In  some  Instances  as  the  above  figures 
might  suggest 

[S]  The  evidence  was  therefore  ample  to 
show  negligence  of  a  very  decided  character. 
It  may  be  that  no  one  actually  knew  that  the 
defendant  company  was  working  bey<xid  the 
line,  but  they  at  least  knew  that  they  were 
near  it,  and  had  been  warned  not  to  get  over 
it.  Why  It  would  take  frwn  early  In  Novem- 
ber until  after  the  injunction  was  served!,  in 
March,  to  find  out  where  the  line  was  is  not 
satisfactorily  explained,  especially  as  it  was 
so  soon  ascertained  after  the  injunction  was 
served.  It  ought  to  have  been  a  very  simple 
matter  for  an  engineer  to  locate  a  line  such 
as  this,  about  which  there  seems  to  be  no  real 
controversy.  They  knew  that  some  time  be- 
fore the  company  commenced  ojjeratlons  the 
former  company  was  within  from  76  to  100 
feet  of  the  line,  and  some  of  the  officers  of 
that  company  were  officers  of  this  one,  yet 
several  of  these  headings  were  run  between 
three  and  four  hundred  feet  beyond  the  line. 
The  circumstances  were  such  as  to  suggest 
the  propriety,  not  to  say  necessity,  of  fixing 
the  line  in  the  mines  definitely  before  any 
coal  was  taken  out  in  that  direction.  Noth- 
ing said  by  Mr.  Matthias  excused  the  de- 
dendants,  unless  it  be  what  he  told  them 
about  the.  line  at  the  point  where  the  court 
below  only  required  the  company  to  pay  the 
royalty  of  ten  cents  a  ton  for  coal  taken  out, 
but  he  did  not  thai  know  definitely  where 
the  line  was,  and  the  officers  and  agents  of 
the  defendant  company  had  a  much  better 
opportunity  to  know  it,  as  they  had  access  to 
the  mines  at  all  times.  The  defendants  knew 
he  had  not  connected  up  the  lines  with  their 
workings,  but  after  the  injunction  was  got- 
ten out  It  only  took  a  few  days  to  find  out 
that  the  defendants  had  taken  out  large  quan- 
tities of  the  plaintiffs'  coal.  If  the  defend- 
ants' theory  be  adopted;  all  that  would  be 
necessary  for  a  trespasser  to  do  would  be 
not  to  have  the  lines  established  until  pro- 
ceedings were  taken  against  him,  and  then 
claim  he  did  not  know  he  was  over.  That 
will  not  do  in  a  case  sudi  as  this,  where 
there  was  manifestly  good  reason  to  fix  the 
line,  if  the  defendant  company  was  anxious 
to  keep  within  its  own  boundaries. 

[4]  2.  The  next  and  most  important  ques- 
tion is  the  measure  of  damages  to  be  allowed. 
The  rule  in  this  state  was  definitely  fixed 
prior  to  the  act  of  1894,  which  is  now  sec- 
tion 92  of  article  75  of  the  Annotated  Code. 
It  may  be  that  the  decisions  of  this  court  are 
not  In  accord  with  some  of  those  cited  by 
the  appellants  from  other  Jurisdictions,  but 
the  measure  of  damages  fixed  in  Barton  Coal 
Co.  V.  Cox,  39  Md.  1,  17  Am.  Rep.  626, 
Franklin  Coal  Co.  v.  McMillan,  48  Md.  649, 
88  Am.  Rep.  280,  and  Blaen  Avon  Coal  Ca 
V.  McCulloh,  69  Md.  403,  43  Am.  Sep.  GOO, 
has  not  only  not  been  disturbed  but  has  been 
recognized  in  Parker  v.  Wallis,  60  Md.  15, 
45  Am.  Rep.  703;  Atlantic  etc..  Coal  Co.  v. 
Md.  Coal  Co.,  62  Md.  185,  md  Peters  T.  TU|^- 


man,  HI  Md.  227,  73.Atl.  726.  In  the  Barton 
Coal  Company  Case  the  question  was  fully  ar- 
gued by  some  of  the  ablest  attorneys  in  the 
state  and  heard  by  Chief  Judge  Bartol  and 
Judges  Bowie,  MUler,  Alvey,  and  Robinson. 
The  court  thoroughly  reviewed  the  English  de- 
cisions and  other  authorities,  and  Sustained 
the  third  prayer  of  the  plaintiffs,  which,  aft- 
er referring  to  certain  facts  not  necessary 
to  repeat,  concluded  as  follows: 

"Then  the  plaintiffs  are  entitled  to  recover 
such  sum  ^er  ton  as  the  jury  may  find  the  said 
coal  so  mined  was  worth  when  first  severed 
from  its  native  bed,  and  before  it  was  put  upon 
mine  cars,  without  deducting  the  expense  of 
severing  said  coal  from  its  native  bed." 

It  further'  sustained  a  prayer  to  the  effect 
that  U  the  Jury  found  that  the  defendant 
knew  that  the  lands  were  not  Its  own,  the 
plaintiffs  were  entitled  to  exemplary  dam- 
ages. The  court  said  that  the  rule  prescribed 
in  the  plaintiffs'  third  prayer  conformed  in 
principle  to  that  in  Martin  v.  Porter,  5  M. 
&  W.  351,  Morgan  v.  Powell,  3  Ad.  &  EJl.,  N, 
S.  278,  and  Wild  and  Others  ▼.  Holt,  9  M.  & 
W.  672.  In  Martin  v.  Porter,  Baron  Parke 
expressly  ruled,  as  quoted  in  the  Barton  Coal 
Company  Case,  that  the  plaintiff  "was  en- 
titled to  the  value  of  the  coal  as  a  chattel  at 
the  time  when  the  defendant  company  began 
to  take  It  away,  that  Is,  as  soon  as  it  existed 
as  a  chattel,  which  value  would  be  its  price 
at  the  pit's  mouth,  after  deducting  the  ex- 
pense of  carrying  the  coals  from  the  place 
in  the  mine  where  they  were  dug,  to  the  pit's 
mouth," 

Judge  Robinson  dissented  In  the  Barton 
Coal  Company  Case,  and  when  the  case  of  the 
Franklin  Coal  Co.  v.  McMillan  came  btfore 
the  court  filed  a  vigorous  dissent  on  the 
ground  that  in  his  opinion  the  Franklin  Coal 
Company  Case  was  distinguishable  from  that 
because  the  defendant  contended  that  the 
coal  was  taken  under  a  claim  of  title.  He 
relied  on  the  case  of  Wood  v.  Morewood,  3 
Ad.  &  £1.  N.  S.  440,  and  others  dted  Xiy  him. 
and  he  quoted  from  it  to  show  that  If  there 
was  fraud  or  negligence  on  the  part  of  the 
defendant,  damages  could  be  given  on  the 
principle  of  Martin  v.  Porter,  but  in  the  ab- 
sence of  fraud  or  negUgence  the  damages 
could  be  confined  to  the  value  of  the  coal  In 
its  native  bed.  We  refer  to  Judge  Robinson's 
opinion  to  show  that  the  question  was  dis- 
tinctly raised  in  the  Franklin  Goal  Company- 
Case,  but  the  majority  of  the  court  refused 
to  follow  the  view  contended  for,  and  the 
rule  announced  In  the  Barton  Coal  Company 
Case  was  followed.  It  will  be  noted  that  In 
Wood  V.  Morewood,  Baron  Parke  said  that  if 
there  was  fraud  or  negligence  the  Jury  could 
give  the  damages  settled  in  Martin  v.  Porter. 

In  the  Blaen  Avon  Coal  Company  Oase, 
this  court  again  followed  the  role  adopted 
in  the  Barton  Coal  Company  Case,  and  re- 
peated in  the  Franklin  Coal  Company  Ca«eb 
In  addition  to  the  Bngliah  cases  dted  the 
court  referred  to  dedsitws  in  North  Carolina, 
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Ualne,  California,  and  Illinois  which  an- 
nounced the  same  rule  of  compensation. 
Judge  Ritchie,  who  delivered  the  opinion, 
called  attention  to  the  fact  that  In  the  Illi- 
nois cases,  and  In  Martin  t.  Porter,  and  Mor- 
gan V.  Powell: 

"Willie  the  amount  to  be  recovered  ia  fixed 
by  the  worth  of  the  coal  when  first  dug,  the 
mode  of  reaching  the  value  is  through  the  price 
of  the  coal  after  it  arrived  at  the  pit's  mouth, 
and  allowing  a  deduction  for  the  coat  of  con- 
veying it  thither  from  the  place  where  it  was 
mined.  This  is  said  to  be  because  it  could  have 
BO  value  as  a  salai^e  article  without  being 
taken  from  the  pits,  and  that  was  the  earliest 
moment  at  which  the  plaintiff  could  have  re- 
possessed himself  of  the  coal.  But,  as  Lord 
Denman,  in  Morgan  v.  Powell,  says:  'Instances 
may  be  easily  supposed  where  particular  cir- 
cumstances would  vary  this  mode  of  calculating 
the  damage.'  " 

Judge  Bltdile  then  went  <»  to  show  that, 
where  the  coal  Is  actually  carried  away  and 
sold— 

"it  does  not  seem  material  in  a  case  like  this 
whether  the  value  of  the  coal  at  the  mine's 
mouth  be  first  ascertained  and  then  an  allow- 
ance be  made  for  the  bare  expense  incurred  in 
its  simple  conveyance  thither,  or  witnesses  tie 
asked  to  estimate  directly  its  value  just  prior 
to  its  removal.  The  rule  of  compensation  is 
practically  observed  in  either  case. 

See,  also,  what  be  said  on  page  420  of 
60  Md.  It  Is  not  dlfflcalt  to  see  why  this  is 
so.  The  plaintiff  Is  entitled  to  recover  the 
value  of  the  coal  per  ton,  after  it  Is  severed, 
without  deducting  the  cost  of  severing  It; 
that  is  to  say,  Its  value  after  it  has  become  a 
chattel,  which  It  has  so  become  by  the  illegal 
act  of  the  trespasser.  If  It  be  permitted  to 
lie  there  without  removing  it,  and  the  owner 
has  no  way  to  get  it  out,  or  did  not  know  of 
it  in  time  to  take  It  out  before  the  roof  fell 
In,  it  might  be  difficult  to  establish  the  value 
beyond  what  it  had  in  its  native  bed.  But 
if,  as  was  done  in  this  case^  it  was  removed 
by  tbe  treq;>a8ser,  and  at  the  mouth  of  the 
mine  it  had  a  value  which  is  capable  of  be- 
ing easily  established,  that  would  seem  to  be 
the  fair  and  Just  way  to  do  so.  The  tres- 
passer surely  has  no  right  to  complain  of  that 
mode  being  adopted.  But  the  cases,  includ- 
ing that  of  the  Blaen  Avon  Coal  Company, 
saffldently  show  the  reason  for  the  rule  to 
avoid  the  necessity  of  further  diBcu88i<Hi  of 
that  subject 

3.  The  three  Maryland  cases  met  nearly 
every  question  that  was  liable  to  be  raised, 
tnit  the  further  question  now  is  the  applica- 
bility yA  non  of  the  statute  referred  to.  Sec- 
tion 02  of  article  75.  We  have  seen  that  the 
rule  in  Maryland  when  the  statute  was 
passed  was  that,  even  if  the  coal  was  taken 
under  a  bona  fide  claim  of  title,  the  measure 
of  damages  was  as  announced  in  the  Barton 
Coal  Company  Case,  while  there  was  a  line 
of  cases  In  England  and  dsewhere  that.  In 
■tbe  absence  of  fraud  or  neg^ence,  <mly  the 
value  of  the  coal  in  Its  native  bed  would  be 
allowed.  In  the  Franklin  Cool  Company 
Oaae  Chief  Judge  Bartol  said: 


"Trespasses  oh  the  land  of  another,  if  not 
willful,  always  imply  some  degree  of  negligence. 
•  •  ♦  As  said  in  Maye  'et  al.  v.  Yappen,  23 
Cal.  806:  'Where  a  party  has  the  means  of 
ascertaining  the  dividing  line,  he  is  guilty  of 
negligence  m  not  ascertaining  its  location/  " 

The  first  paragraph  of  the  statute  Is: 
"In  the  absence  of  fraud,  negligence  or  will- 
ful trespass,  the  measure  of  damages  for  the 
wrongful  working  and  abstracting  of  another's 
minerals  is  the  value  of  the  minerals  in  their 
native  state,  before  severance,  to  the  person 
from  whose  property  they  were  taken  at  the 
time  of  the  taking." 

It  could  not  be  contended  that  under  that 
alone  the  measure  of  damages  has  been 
changed,  if  there  was  fraud,  negligence  or 
willful  trespass,  but  the  statute  proceeds 
with  only  a  semicolon  after  the  above,  "but 
If  one  furtively  or  in  bad  faith  works  and  at>- 
stracts  minerals  from  the  land  of  another, 
the  party  so  offending  may  be  charged  with 
the  whole  value  of  the  minerals  taken  and 
allowed  no  deduction  in  respect  of  his  labor 
and  expenses  In  getting  them."  The  meas- 
ure of  damages  provided  in  that  paragraph 
is  not  materially  different  from  the  rule  be- 
fore the  act  of  1894,  ezcetiting  the  party 
would  not  be  entitled  to  deduct  the  cost  of 
removing  the  coal  to  the  mouth  of  the  mine, 
when  that  mode  of  ascertaining  the  value  Is 
adopted,  if  done  furtively  or  in  bad  faith. 
It  does  not  say  "without  deducting  the  cost 
of  severing  the  coal,"  but  is  to  be  allowed 
"no  deduction  in  respect  of  his  labor  and  ex- 
penses in  getting  them."  He  might  in  addi- 
tion to  that  be  liable  for  exemplary  damages, 
as  the  statute  should  not  be  construed  to 
prohibit  such  damages  if  the  circumstances 
Justified  them. 

[t]  It  would  seem  to  be  clear  that  the  rule 
in  reference  to  minerals  takoi  negligently 
was  not  changed.  Why  It  was  not,  we  have 
no  means  of  knowing,  unless  it  was  simply 
that  the  Legislature  would  not  make  such  a 
change,  for  reasons  of  public  policy.  The 
work  is  done  underground,  when  ordinarily 
the  owner  of  adjoining  prc^perty  has  little, 
if  any,  means  of  knowing  that  his  property 
is  being  encroached  upon.  Baron  Parke,  in 
referring  to  the  rule  laid  down  in  Martin  v. 
Porter  said: 

"Which  is  a  very  salutary  one,  because  the 
parties  must  know— at  least,  they  may  know  by 
proper  dialing — that  tUey  are  treepassing  on 
their  neighbor's  property." 

The  measure  of  damages  fixed  by  the  first 
paragraph  does  not  apply,  if  the  party  taking 
the  coal  was  negligent,  because  it  is  only  in 
the  absence  of  fraud,  negligence,  or  willful 
trespass  that  the  rule  applies.  If  "negli- 
gence," as  used  In  the  first  paragraph,  is  not 
embraced  in  one  of  the  terms  "furtively  or 
in  bad  faith,"  as  used  in  the  second  para- 
graph— and  it  would  scarcely  be  contended 
that  it  is — then  there  is  no  part  of  the  stat- 
ute applicable  to  a  case  where  there  wap 
negligence,  and,  if  it  is  Included,  then  the 
appellant  cannot  complain  of  the  measure  of 
damages  allowed,  as  it  even  got  the  benefit 
of  the  deduction  for  the  cost  of  removing  tht 


Digitized  by 


Laoogle 


484 


IM  AIIiANTIO  BBPOBXBIB 


(Md. 


cofti  to  the  mouth  of  the  mines.  Bat  It  Is 
clear  that  the  statute  does  not  diange  flie 
rule  when  the  minerals  are  taken  as  the  re- 
sult of  the  negligence  of  the  defendant  The 
fact  Is  that  the  defendant  company  was  not 
only  getting  over  the  line  of  the  pUtlntlffs' 
property,  but  It  was  working  the  ooaj  very 
close  to  the  line  between  good  faith  and  bad 
faith.  It  may  be  that  the  officers  did  not 
know  they  were  over  the  line  until  so  In- 
formed by  the  surveyor,  aftor  this  bill  was 
filed,  but  they  did  not  know  they  were  not 
over  the  line,  and  could  have  easily  found 
out  whether  they  were,  as  it  was  their  duty 
to  do.  But  it  Is  not  necessary  to  go  further 
Into  the  question  whether  the  acts  of  omis- 
sion and  commission  of  the  defendant  com- 
pany amounted  to  bad  faith,  within  the 
meaning  of  that  term  as  used  in  the  statute, 
as  we  are  satisfied  that  there  was  great,  not 
to  say  gross,  negligence,  and  that  the  statute 
does  not  relieve  parties  guilty  of  negligence 
from  the  measure  of  damages  fixed  by  our 
decisions  prior  to  its  passage. 

The  quotation  from  the  amended  answer 
In  the  first  part  of  this  opinion  would  seem 
to  Indicate  that  the  defendants  then  inter- 
preted this  statute  as  we  have  done.  If  the 
fact  of  its  being  negligently  done  does  not 
take  It  out  of  this  statute,  or  make  it  inap- 
plicable, then  why  would  the  defendants 
have  denied  that  the  coal  was  worked  or  re- 
moved from  the  plaintiffs'  land  "fraudulent- 
ly, negligently,  or  willfully"?  Of  course,  we 
understand  tiiey  were  denying  that  it  was 
so  taken,  but  the  inference  would  be  that  if 
taken  negligently  they  could  not  ask  for  the 
measure  of  damages,  which  they  claimed  to 
be  applicable. 

[6]  4.  The  appellants  also  contend  that,  In- 
asmndi  as  the  case  is  in  equity,  a  different 
rule  should  be  applied.  There  are  several 
answers  to  that  In  the  first  place  the  de- 
fendants agreed  that: 

"The  court  can  pass  upon  the  issues  in  this 
case  the  same  as  if  it  were  a  trial  at  law  and 
the  same  as  if  the  case  was  tried  by  the  court 
sitting  as  a  jury." 

That  would  hardly  leave  room  for  the  con- 
tention that  there  tdiould  be  a  difference  be- 
tween the  amount  allowed  in  this  case  and 
what  might  have  been  allowed  if  the  case 
had  been  before  a  Jury,  or  the  court  sitting 
as  a  Jury.  But  beyond  that  our  own  deci- 
sions are  clear  on  that  point.  In  the  Atlan- 
tic, etc.,  Coal  Co.  v.  Maryland  Gear  Co.,  62 
Md.  135,  143,  after  speaking  of  cases  where 
courts  of  equity  would  assess  damages,  it 
was  said: 

"In  a  case  of  trespass  where  no  such  rela* 
tions  exist  we  are  aware  of  no  ground  upon 
which  a  court  of  equity  can  set  up  any  other 
rule  of  damages  than  that  which  prevails  at 
law.  The  rule  for  trespass  in  mining  coal  is 
well  settled  in  Maryland.  •  *  •  The  owner 
of  adjoimng  property  is  held  to  know  the  bound- 
aries between  him  and  his  neighbor.  If  he  has 
made  a  mistake  bona  fide  as  to  his  title  or 
boundaries  in  ndnlng  coal,  the  lowest  measure 
of  damages  ai^Ucabie  is  the  value  of  the  coal 
immediately  upon  its  conversion  into  a  ebat* 


tei  without  abatement  of  the  cost  of  severance. 
If  the  trespass  has  been  committed  through 
negligence  or  design,  punitive  damages  in  addi- 
tion may  be  recovered. ' 

Then  after  citing  the  three  leading  cases 
In  Maryland,  the  (pinion  continues: 

"An  unwitting  trespasser,  merely  as  such, 
could  not  change  the  amount  of  his  liability  by 
simply  changing  the  forum.  No  lower  measure 
of  damages  for  trespasses  not  negligent  nor 
willful  could  be  substituted  in  equity  for  that 
fixed  at  law,  on  general  principles,  for  such  tre»- 
passes.  If  a  lower  measure  could  be  there  ap- 
plied merely  because  the  trespasser  was  hon- 
estly mistaken,  all  such  trespassers  would  seek 
the  courts  of  equity  when  sued,  and  thus  evade 
the  rule  established  as  applicable  to  them  in 
the  aforegoing  authorities." 

The  appellants  quoted  an  expression  used 
in  the  Barton  Coal  Company  Case,  where^ 
after  affirming  the  rule  adopted,  the  court 

said: 

"The  cases  to  the  contrary  are  generally  cas- 
es in  equity,  where  greater  latitude  is  assumed 
by  the  courts  in  controlling  the  rights  of  the 
parties" 

— but  In  the  case  In  62  Md.  186,  where  a  dif- 
ferent rule  was  sought  to  be  established  In 
equity,  this  court  announced  its  views  In 
terms  whlcb  leave  no  doubt  on  the  subject 
as  will  be  seen  by  the  quotation  above. 

[7]  Again,  the  theory  of  the  appellants  for 
asking  the  court  to  adc^t  a  different  rule  In 
this  case,  being  In  equity,  is  that  the  amount 
allowed  Is  out  of  aU  proportion  to  the  value 
of  the  land.  That  was  tirged  In  some  of  tbe 
English  cases,  and  in  each  of  the  three  priur 
dpal  cases  in  this  state  referred  to  above  the 
amount  recovered  was  far  beyond  the  value 
of  tbe  land  affected.  But  the  recovery  fbr 
the  most  part  was  not  for  the  land,  but  for 
the  value  of  tbe  coal  as  a  chattel.  The 
amount  of  recovery  In  this  case  is  large  by 
reason  of  the  unusual  price  of  coal  when  It 
was  takoi.  That  could  make  no  real  dif- 
ference, however,  as  by  the  rule  adopted  by 
the  lower  court  the  appellant  company  is 
only  held  for  money  b^cmglng  to  the  ap- 
pellees, which  was  actually  received  by  It 
It  Is  true  that  the  higher  the  market  valuer 
the  more  there  Is  to  be  returned,  but  whether 
small  or  large,  it  In  Justice  and  equity  be- 
longs to  the  owners  of  the  land  from  which 
the  coal  was  'taken.  Upon  what  principle, 
then,  ought  the  court  to  change  tbe  rule  for 
the  measure  of  damages  at  the  instaixce  of 
the  appellants?  The  company  sold  the  ap- 
pellees' coal,  and  actually  got  the  money  for 
it  Should  a  court  of  equity  give  a  favor- 
able hearing  to  a  party  who  comes  bef(H«  It 
confessing  that  it  totA:  th^  plaintiffs'  diat- 
tels,  sold  them  for  their  market  value  (shown 
to  have  been  $4.90  per  ton,  and  not  denied), 
and  collected  the  money,  but  asks  that  it  be 
relieved  from  paying  any  of  it  except  10 
cents  a  ton,  because  that  is  all  it  was  wortb 
in  Us  native  bed?  Assuming  the  very  Uberal 
allowance  made  by  Judge  Henderson  for  costs 
In  severing  and  getting  the  coal  to  market,  at 
the  mouth  of  the  mine,  to  be  correct  namely 
12.41,  the  appellant  has  or  had  in  Its  treasury 
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$2.49  per  ton  profit,  made  on  the  sales  of  tbe 
apptilees"  coal,  and  yet  aska  the  court  to  re- 
quire the  appellees  to  accept  10  cents  a  ton  In 
fall  of  all  claims  for  the  4,608  tons  and  let 
it  keep  $2.39  per  ton,  or  110,77402  profits 
made  out  of  the  colU  which  was  admittedly 
nnlawtully  taken  from  the  appellees  by  the 
appellants,  although  claimed  to  have  been 
d<Hie  tn  good  faith.  That  does  not  seem  to 
us  to  be  equity,  or  to  give  the  appellants 
any  standing  for  relief  In  a  court  of  equity. 
If  any  distinction  could  otherwise  be  made, 
because  the  parties  are  in  a  court  of  equity. 

[1]  No  contest  is  made  about  the  912  tons 
taken  under  circumstances  which  excused  the 
appellants,  as  held  by  the  lower  court,  from 
paying  more  than  10  cents  a  ton,  amounting 
to  $91.20.  The  decree  also  allowed  $1,000 
damages  to  the  remaining  land.  The  rule 
for  the  latter  is  well  settled  in  our  decisions, 
and  is  not  affected  by  the  act  of  1894.  The 
only  question  that  could  possibly  be  raised 
is  as  to  the  amotrnt,  which  seems  to  have 
been  suflSdently  proren  in  this  case,  and  is 
much  less  than  the  apiwllees  claimed.  So 
the  only  actual  loss  that  the  appellant  com- 
pany has  sustained  is  the  cost  of  severance 
of  the  4,608  toaa  which  the  lower  court 
fixed  at  63%  cents  a  ton,  and  in  the  aggre- 
gate is  $2,862.58,  and  $1,000  to  the  remain- 
ing coal  and  land.  Indeed  in  comparing  the 
net  results  to  the  appellant  company,  if  it 
had  kept  off  the  appellees'  land,  with  what 
it  is  now  held  for,  it  would  not  be  out  of 
place  to  remember  that,  although  the  lower 
court  only  charged  it  with  ten  cents  a  ton 
for  the  912  tons,  it  actually  made  a  profit  of 
$2.49  per  ton  on  those  912  tons,  equal  to  $2,- 
270.88,  thus  leaving  it  a  net  profit  of  $2,179.68 
on  those  tons.  If  that  be  deducted  from  the 
cost  of  severance  of  the  4,606  tons  ($2^62.68), 
which  we  have  said  above  is  the  net  loss  of 
the  appellant  company  in  the  whole  transac- 
tion, it  in  reality  only  loses  $682.90,  in  ad- 
dition to  tlie  $1,000  damages  referred  to. 
While  in  bis  application  (^  the  rule  establish- 
ed by  our  decisions  Judge  Henderson  did  not 
ctiarge  the  appellant  company  with  that  prof- 
it, it  was  undoubtedly  made  out  of  the  ap- 
pellees' coal.  So  although  the  decree  is  for 
a  large  snm  of  money,  in  reality  nearly  fonr- 
flf ths  of  the  portion  of  it  allowed  for  coal 
negligently  taken  is  to  be  paid  with  profits 
made  ont  of  appellees'  coal,  and  if  the  profits 
made  on  the  912  tons  be  taken  into  consid- 
eration less  than  5  per  cent,  of  the  amount  al- 
lowed for  cool  n^llgently  taken  la  in  addi- 
tion to  the  profits  actually  received  by  the 
appellant  company.  When  those  facts  are 
considered,  the  suKKtsed  equities  in  favor 
of  the  appellant  oomitany  seem  to  a  great  ex- 
tent to  disappear. 

[I]  We  have  not  thought  it  necessary  to 
discuss  the  authorities  outside  of  this  state, 
collected  with  the  usual  diligence  of  the  at- 
torneys  for   the  appellants  and   presented. 


from  their  standpoint,  with  force  and  ability, 
because  we  are  of  the  opinion  that  the  deci- 
sions of  this  court  are  conclusive  of  most  of 
the  questions  raised,  and  we  cannot  adopt 
the  construction  of  the  act  of  1894  contended 
for.  As  late  as  1909  this  court,  in  Peters  v. 
TUghman,  111  Md.  227,  73  AU.  726,  applied 
the  rule  of  the  measure  of  damages  laid  down 
in  the  Barton  Coal  Company  Case,  and  fol- 
lowed by  others,  to  timber  taken  from  anoth- 
er's lands.  It  would  seem  to  be  more  imr 
portant  to  have  such  a  rule  as  to  coal  and 
other  minerals  as  the  owners  cannot  as 
well  protect  themselves,  against  trespass,  in- 
asmuch as  the  minerals  are  undergrotmd. 
It  is  for  the  Legislature  to  determine  the 
wisdom  of  such  legislation  as  that  of  1894; 
hut,  as  it  is  contrary  to  a  rule  established 
after  most  thorough  consideration,  and  is 
liable  to  encourage  trespasses.  If  not  prop- 
erly guarded,  it  should  not  be  extended  be- 
yond what  was  clearly  the  intention  of  the 
Legislatura  We  are  satisfied,  after  a  careful 
examination  and  consideration  of  the  facts, 
the  authorities  and  the  act  of  1894  (section 
92,  art  76,  Code)  that  the  decree  of  the 
lower  court  should  be  affirmed. 

Decree  affirmed;   the  Ht.  Savage  George's 
Creek  Coal  Company  to  pay  the  costs. 

(»S  ConA.  13) 
FBANKO  V.  WILLIAM  SCHOLLBOBJN  CO. 

et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 

July  23,  1918.) 

1.  Mastkb  and  SnVANT  *=»886(4)  —  WOBK- 

KBN'S  OOMFSMSblTION  ACT  —  UONSIBDCTIOH 
OF  SXAXUTK— "Loss." 

The  word  "loss,"  as  used  In  Workmen's 
Compensation  Act,  pt  B,  tS  11.  12,  as  amend- 
ed by  I'nb.  Acts  1916,  c.  288,  providing  for 
compensation  in  the  caae  of  certain  named  in- 
juries resulting  in  the  loss  of  a  member  or  fane- 
don,  means  deprivation ;  tlie  compensation  be- 
ing to  compensate  employe  for  handicap  of 
beug  without  the  lost  member  and  not  for  im- 
pairment of  earning  power. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Loasi] 

2.  Masteb  and  Sbbvart  <=a387— Workmen's 
Compensation— OONSTBUCTION  of  Statdtk. 

Workmen's  Compensation  Act,  pt.  B,  i  12, 
as  amended  by  Pub.  Acte  1916,  c.  288,  provid- 
ing that  compensation  for  named  injuries  shall 
be  in  "lien  of  all  other  payments,"  refers  to 
payments  for  the  named  injuries,  and  does  not 
limit  the  award  to  compensation  provided  for 
the  named  injury. 

3.  Mabtbb  and  Skbvant  «=3387— Wobkmsn's 
coupen8ation-s-amot7nt  of  awabd. 

Where  employe's  finger  was  lacerated  ITeb- 
mary  7th,  totally  incapacitating  him  from  work- 
ing until  May  21st,  when  aa  a  result  of  the 
injury  two  phalanges  of  the  finger  were  ampu- 
tated, the  compensation  awarded  the  employs 
for  loss  of  the  phalanges  of  the  finger  under 
Workmen's  Compensation  Act,  pt.  B,  {  12,  as 
amended  by  Pub.  Acts  1916,  e.  288,  was  not  ex- 
clusive of  compensation  for  total  incapacity 
under  section  11 ;  the  loss  of  the  phalanges  of 
the  finger  and  the  loss  of  the  use  of  the  finger 
being  separate  injuries  for  each  of  which  com- 
pensation is  awarded. 


»Por  other  esMS  •••  mum  topi*  mat  KKT-NUMBBR  In  aU  Ktr-Numbertd  J)ls(Ma  and  ladsxM 
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Case  fieserred  from  Saperior  Court,  New 
Haren  County;  William  S.  Case,  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Mariano  Franko  against 
the  William  SchoUhom  Company  and  an- 
other. Appeal  by  defendants  from  an  award 
by  the  compensation  commissioner  of  the 
TWrd  district  in  favor  of  plaintiff,  taken  to 
the  superior  court  for  New  Haven  Coimty  and 
reserved  for  the  advice  of  the  Supreme  Court 
of  Errors  upon  all  questions  of  law  arising 
upon  the  record.  Judgment  advised  dismiss- 
ing appeal. 

The  claimant  and  respondent  employer 
were  subject  to  the  provisions  of  part  B,  c. 
138,  of  the  Public  Acts  of  1913,  as  amended 
by  chapter  288  of  the  Public  Acts  of  1915. 
The  claimant  on  February  7,  1917,  while  in 
the  employment  of  the  res^wndent,  suffered  a 
laceration  of  the  first  finger  of  the  right 
hand,  which  injury  arose  out  of  and  In  the 
course  of  his  employmrait  The  average 
weekly  wage  of  the  claimant,  computed  in 
accordance  with  the  terms  of  the  act,  was 
$11.  On  March  13,  1917,  there  was  approved 
a  voluntary  agreement  to  pay  claimant  on 
account  of  the  said  injury  $5.50  per  we^ 
beginning  February  18th,  and  extending 
throughout  the  period  of  total  incapacity. 
Compensation  on  account  of  said  injury  has 
been  paid  at  the  rate  provided  in  this  agree- 
ment for  about  25  V&  weeks.  Up  to  May  21st, 
the  claimant  was  totally  Incapacitated  as  a 
result  of  this  injury,  and  on  said  day  on 
accoimt  of  this  Injury  It  became  necessary 
to  amputate  two  phalanges  of  this  finger. 
The  claimant  claimed:  First,  that  he  was 
totally  Incapacitated  from  February  7th  un- 
til May  2l8t,  and  that  during  that  time  he 
was  entitled  to  compensation  under  section 
11  as  amended,  as  "compensation  for  total 
incapacity."  Second,  that  on  May  21st  two 
phalanges  of  the  index  finger  were  removed, 
and  that  from  that  date  be  was  entitled  to 
2SV6  weeks  additional  compensation  under 
section  12  as  amended,  as  "compensation  for 
partial  Incapacity."  The  respondent  claimed 
that  the  compensation  that  could  be  award- 
ed was  that  for  25^  weeks,  on  the  ground 
that  the  compensation  for  the  loss  of  the 
phalanges  of  the  finger  was  exclusive  of  all 
other  compensation.  The  commissioner  sus- 
tained claimant's  claim  2  and  also  1  as  to 
the  period  from  February  18th,  and  over- 
ruled respondent's  claim.  The  commissioner 
awarded  the  claimant  as  compensation  on 
account  of  said  injury  $6.50  a  week  from 
February  18  to  May  21,  1917,  for  total  in- 
capacity, and  at  a  like  rate  for  the  loss  of 
the  two  phalanges  of  the  index  finger  begin- 
ning May  21st  and  extending  for  a  period 
of  26V&  weeks  after  making  due  allowance 
for  payments  heretofore  made. 

Eugene  F.  Farley  and  H.  Frederick  Day, 
both  of  New  Haven,  for  plaintiff.  Philip 
Pond,  at  New  Haven,  for  defendant& 


WHEELER,  3.  (after  stating  the  facts  as 
above).  The  question  for  decision  Is  one  of 
statutory  construction.  Compensation  acts 
of  other  states  differ  as  a  rule  from  our  act 
in  those  provisions  which  affect  the  question 
at  issue.  Comparison  of  these  with  those 
of  our  act  will  not  aid  us  in  the  Interpreta- 
tion of  our  act,  and  the  decisions  under  these 
acts  will  be  of  little  help.  The  acts  of  some 
states  contain  no  similar  provisions;  the 
acts  of  other  states,  such  as  Massadiosetts 
and  New  Jersey,  are  so  specific  as  to  deter- 
mine the  point,  white  in  many  other  states 
the  question  has  not  been  the  subject  of  de- 
cision. 

The  commissioner  in  his  memorandum 
gives  an  interesting  rSsumS  of  the  decisions 
of  the  courts  and  the  rulings  of  the  commis- 
sioners in  other  Jurisdictions.  From  these  it 
appears  that,  in  a  majority  of  the  Jurisdic- 
tions where  this  question  can  arise,  their 
compensation  acts  award  compensation  In 
cases  such  as  this  for  the  total  incapacity 
suffered  as  well  as  for  the  loss  of  a  member. 
New  York  and  Michigan  appear  to  hold  the 
compensation  awarded  under  their  act  Is  for 
disability,  not  for  loss  or' impairment  of  earn- 
ing power.  Our  own  act,  as  we  shall  point 
out.  Is  based  upon  a  different  theory.  A  re- 
view of  these  acts,  decisions,  and  rulings 
would  furnish  little  aid  in  solving  our  prob- 
lem, nor  Is  It  necessary.  As  we  read  our 
act,  sections  11  and  12,  which  alone  concern 
this  question,  are  reasonably  'dear. 

Our  act  In  its  original  form  and  in  Its 
amended  forms  of  1915  and  1917  (Pub.  Acts 
1917C,  368)  provides  compensation  for  both 
total  and  partial  Incapadty  resulting  from 
Injuries  whldi  do  not  prove  fatal.  Section 
11  relates  to  total  Incajmclty,  and  provides 
that  the  loss  of  sight,  the  loss  or  paralysis  of 
certain  physical  members,  and  incurable  Im- 
becility or  Insanity,  resulting  from  the  ac- 
cident, shall  be  "considered  as  causing  total 
incapacity."  And  these  and  all  other  injuries 
resulting  in  total  Incapacity  to  work  shall 
be  paid  weekly  during  such  incapacity  com- 
pensation equal  to  half  of  his  average  week- 
ly earnings  at  the  time  of  the  injury  with 
a  maximum  and  minimum  limitation  of  the 
period  of  compensation.  Ttie  obvious  theory 
of  this  section  is  that  the  compensation  is  de- 
pendent upon  the  loss  or  Impairment  of  earn- 
ing power  and  is  to  be  borne  by  the  employer 
and  employ^.  The  total  incapacity  may  be 
permanent  or  temporary,  but  while  It  lasts 
the  suffering  employe  is  entitled  to  compen- 
satlMi  for  the  prescribed  period  and  upon 
the  named  scale. 

Section  12  provides  that,  in  cases  of  Injury 
resulting  in  partial  incapacity,  there  shall 
be  paid  the  Injured  employe  a  weekly  com- 
pensation during  such  Incapacity  equal  to 
half  the  difference  between  the  average  week- 
ly earnings  before  the  Injury  and  the  amount 
he  is  able  to  earn  thereafter  with  a  maxi- 
mum and  minimum  limitation  of  compensa- 
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tlon  and  a  limitation  of  the  period  of  com- 
pensation. Tlie  tbeory  of  this  section  Is  tlie 
same  as  that  of  section  11,  that  the  compen- 
sation Is  based  upon  loss  of  earning  power, 
and  tbat  this  loss  Is  to  be  shared  by  em- 
ployer and  employ^.  If  these  were  the  only 
Injuries  resulting  In  partial  Incapacity,  It 
must  follow  that  all  such  were  Included  In 
Its  terms,  and  that  permanent  as  well  as 
temporary  partial  Incapacity  were  Included. 
Following  this  designation  In  this  section  Is 
the  provision  that  In  certain  spedfled  Injuries 
the  compensation  for  the  loss,  "In  lieu  of  all 
other  payments,"  shall  be  half  of  the  average 
weekly  earnings  of  the  Injured  employ^  prior 
to  such  Injury  for  the  term  specified  In  each 
described  Injury,  but  In  no  case  more  than 
$10  nor  less  than  $5  weekly.  There  Is  no 
other  section  of  the  act  whldi  relates  to  In- 
juries resulting  In  partial  Incapacity.  The 
specific  Instances  in  which  the  compensation 
is  definitely  fixed  are  Instances  falling  under 
tbe  bead  of  partial  Incapacity.  Both  the 
terms  and  context  Indicate  that  the  entire 
section  relates  to  Instances  of  Injuries  re- 
sulting In  partial  Incapacity. 

We  cannot  agree  with  the  appellant  that 
since  the  loss  from  February  18th  to  May 
21st  was  of  the  use  of  the  two  phalanges,  and 
from  May  21st  of  the  loss  of  tbe  two  phal- 
anges, the  Injury  was  a  single  one.  These 
two  sections  provide  for  compensation  In  the 
case,  of  certain  named  Injuries  resulting  In 
tbe  loss  of  a  member  or  function. 

[1]  The  word  "loss"  Is  used  in  tbe  sense 
of  derivation.  It  designates  the  handicap 
under  which  the  employ^  will  suffer  in  the 
future.  Comi)ensation  is  based  upon  this 
lossw  It  is  not  measured,  as  are  the  other  In- 
juries resulting  In  partial  incapacity,  by  Im- 
pairment of  earning  power.  Each  class  of  In- 
juries results  in  partial  Incapacity,  but  the 
compensation  for  each  Is  based  upon  a  dif- 
ferent theory.  To  support  the  resi)ondent's 
claim,  "loss"  in  some  cases  must  be  construed 
to  mean  disability,  and  in  other  cases  dis- 
ability plus  deprlvatlMi.  These  two  classes 
are  distinct  classes  of  partial  incapacity. 
There  is  no  reason  why  an  Injury  under  each 
class  should  not  be  compensated,  and,  if  the 
injuries  in  question  be  as  the  respondent  in- 
sists, the  loss  of  the  use  of  the  two  phalanges 
and  the  loss  of  the  two  phalanges,  these  are 
two  Independent  injuries  for  each  of  which 
compensation  Is  provided  measured  as  to 
amount  and  duration.  The  loss  of  two  phal- 
anges carries  a  named  compensation,  and  the 
loss  of  the  use  of  two  phalanges  also  carries 
a  similar  compensation,  niere  Is  nothing  In 
the  act  which  prevents  compensation  for  any 
number  of  the  several  injuries  spedfically  pro- 
vided for.  Payment  for  one  does  not  pay  for 
any  but  the  one  injury.  And  if  there  has 
been  a  partial  incapacity  fallowed  by  the  loss 
of  a  member,  there  is  nothing  in  the  act  which 
forbids  the  award  of  compensation  for  each. 
And  whether  the  loss  of  the  member  follows 
an  Injury  to  the  member  resulting  in  a  loss 


of  its  use,  or  follows  an  Injury  to  some  other 
member.  Is  quite  Immaterial;  the  injuries 
are  equally  distinct 

[2]  The  argument  of  the  respondent  relies, 
to  a  large  extent,  upon  that  part  of  section 
11  which  provides  that  the  compensation  for 
the  named  injuries  shall  be  "in  lieu  of  all 
other  payments."  This  refers  to  payments 
for  the  named  Injuries.  As  to  these  the 
compennatlon  designated  is  exclusive.  But 
this  does  not  limit  the  award  to  any  one  of 
the  compensations  provided  for  the  named  in- 
juries; nor  does  it  purport  to  be  In  lieu  of 
payments  made  for  Injuries  resulting  in 
partial  incapacity  not  amoog  these  named 
injuries.  And  since  these  are  a  distinct  class 
of  injuries  resulting  in  partial  Incapacity, 
the  compensation  provided  for  these  specific 
injuries  cannot  and  does  not  cover  them.  It 
1*  exclusive  of  any  other  payment  by  way  of 
compensation  for  the  injuries  ts>eclfically  des- 
ignated. 

The  commissioner  has  stated  correctly,  we 
think,  the  legislative  purpose  in  fixing  a  def- 
inite compensation  in  these  cases  as  an  at- 
tempt to  avoid  unnecessary  questions  and 
hearings  for  the  trier  which  would  otherwise 
have  resulted.  If  wo  look  at  the  practical 
results  of  adherence  to  the  respondent's  In- 
terpretation of  section  11,  we  shall  see  that 
its  enforcement  would  result  in  the  gravest 
injustice  to  the  employ^.  The  loss  of  some 
member  may  cause  a  total  incapacity  of  far 
less  duration  than  the  period  of  compensa- 
tion given  by  the  statute  In  a  few  weeks  be 
will  be  ready  for  work,  but  his  handicap  is 
ccmstant  and  tor  life.  The  handicap  deter- 
mines the  loss.  But  when  the  loss  of  the 
member  is  preceded  by  a  long  incapacity 
while  efforts  are  made  to  heal  and  cure  the 
Injury,  the  Injured  employe  has  suffered  t&r 
more  than  from  the  mere  loss  of  the  member. 

[3]  Compensation  for  the  loss  of  the  mem- 
ber wUl  not  compensate  him  fbr  the  period 
of  incapacity  preceding  the  loss  of  the  mem- 
ber. The  just  rule  of  compensation  will  give 
compensation  for  the  period  of  total  Incapac- 
ity as  well  as  ft>r  the  loss  of  the  member. 
Our  act  is  uniformly  fair  in  its  theory  of 
compensation.  We  cannot  assume  a  legisla- 
tive intent  In  these  Instances  of  partial  inca- 
pacity at  variance  with  this  theory.  Under 
the  respondent's  theory.  If  the  payments  toe 
the  total  Incapacity  preceding  the  loss  of  the 
member  exceeded  that  provided  for  the  loss  of 
the  member,  the  employ£  must  return  the  ex- 
cess and  go  without  compensation  for  the  larg- 
er part  of  his  loes.  We  do  not  need  to  multi- 
ply these)  instances.  If  the  theory  of  these 
sections  of  our  act  be  dlsaUlity,  as  the  re- 
spondent insists,  it  1b  impossible  to  Justify 
awards  for  specific  Injury,  which  in  many 
cases  will  be  far  less  than  the  incapacity  pre- 
ceding the  loes  of  a  member.  If  the  theory 
of  compensation  for  the  loss  of  a  member  is 
because  of  the  handicap  resulting  from  the 
loss.  It  is  at  once  logical  and  understandable 
and  in  no  wise  confliota  with  the  award  of 
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compensatton  tor  Incaimclty  antedating  this 
loss. 

Judgment  advised,  In  accordance  wlt^  fore- 
going opinion,  dismissing  the  appeal.  In 
this  opinion  the  other  Judges  concurred. 

(S3  Conn.  20) 

OLMSTEIAD  ▼.  liAMPBIBR  et  aL 

(Supreme  Court  of  Brrors  of  Connecticut. 
July  23,  1918.) 

1.  Masteb  and  Sebtant  «=3387— Wobkuen's 
CoxPENBATion  Act. 

Under  the  Workmen's  Compensation  Act, 
oae  receiving  a  distinct  Injury  to  the  shoulder 
resulting  in  total  incapacity,  and  in  the  same 
accident  losing  a  leg  resulting  In  partial  in- 
capacity, the  injured  employ^  was  entitled  to 
compensation  for  each  injury;  the  award  for 
the  total  incapacity  to  precede  in  payment  that 
for  the  partial  incapacity. 

2.  Master  and  Sbbvant  $=»398^  —  Wobk- 
men's  Cokpensation  Act  —  "SuboicaIi 
Aid." 

Under  Workmen's  Compensation  Act,  i  7, 
as  amended  by  Pub.  Acts  1917,  c.  368,  requir- 
ing employer  to  furnish  injured  employes  such 
medical  and  surgical  aid  as  the  physician  shall 
deem  reasonable  and  necessary,  employes  un- 
der the  term  "surgical  aid"  are  entitled  to 
splints,  crutches,  artificial  legs,  artificial  eyes, 
etc. 

Prentice,  C.  J.,  dissenting. 

Case  Reserved  from  Superior  Court,  Litch- 
field County;    Joel  H.  Reed,  Judge. 

Proceedings  by  Ralph  Olmstead  against  B. 
P.  Lamphler  and  others,  under  the  Work- 
men's Compensation  Act  (Pub.  Acta  1913, 
c.  138),  to  obtain  compensation  for  personal 
Injury.  There  was  an  award  by  the  Com- 
pensation Commissioner,  and  the  defendant 
named  appeals.  Reserved  by  the  superior 
court  upon  an  agreed  statement  of  facts  for 
the  advice  of  this  court  Judgment  advised 
dismissing  appeal. 

Harold  J.  Qulnlan,  of  Hartford,  for  appel- 
Jant.  Wilson  H.  Pierce^  ot  Waterbury,  for 
appellee. 

WHBESLEIt,  J.  On  September  26,  1916, 
the  claimant  sufTered  the  Injuries  described 
below  by  being  thrown  from  a  horse.  Els 
left  leg  was  so  lacerated  that  it  bad  to  be 
amputated  above  the  kneei  His  shoulder 
was  so  Injured  as  to  cause  a  partial  Inca- 
pacity equal  to  one-half  total  incapacity  from 
the  date  of  the  injury  to  the  time  of  the 
bearing,  May  9,  1917,  and  it  continued 
thereafter.  The  commissioner  Included  In 
bis  award  cmnpensatlon  at  the  rate  of  $7.50 
a  week  for  182  weeks,  credit  to  be  taken  for 
payments  made,  including  a  sum  advanced 
for  an  artificial  leg.  Also,  $3.75  a  week  for 
the  partial  Incapacity  resulting  from  an  in- 
jury to  the  shoulder,  to  continue  during 
waOx  incapacity,  not  to  exceed  the  time  pro- 
vided by  law.  Also,  $116,  being  the  price  of 
an  artificial  leg.  The  respondent  appealed 
from  BO  much  of  the  award  as  gave  compen- 


sation for  the  partial  incainclty  to  the  shouI> 
der  and  that  for  the  price  of  an  artificial  leg. 

The  questions  submitted  on  the  reswration 
were  the  following:  (1)  Whether  or  not  the 
Workmen's  Compensation  Act  oi  the  state  of 
Connecticut  imposes  a  legal  duty  upon  the 
appellant  to  purchase  for  the  appellee  an 
artificial  leg  in  accordance  with  the  provi- 
sions of  section  7B  of  that  act,  as  amended 
in  1917,  as  a  part  of  the  surgical  service  and 
aid  therein  provided  for.  (2)  Whether  or 
not,  under  the  provlsloas  of  said  act,  upon 
the  foregoing  facts,  the  appellant,  respond- 
ent, is  legally  obliged  to  pay  to  appellee, 
claimant,  compensation  for  partial  incapacity 
arising  from  the  Injury  to  dalmanf  s  (appd- 
lee's)  shoulder,  in  addition  to  the  spedflc  in^ 
demnity  for  the  loss  of  the  appellee's  leg. 

[1]  In  Franko  v.  SchoUhom  Co.,  104  AtL 
485,  Just  decided,  we  construed  sectton  11  ot 
our  act  as  providing  one  form  of  compensa- 
tion during  total  incapacity  and  another  for 
the  permanent  loss  ot  a  member  of  the  body. 
The  Injury  to  the  shoulder  was  a  distinct 
Injury,  resulting  In  total  incapacity;  the  loss 
of  the  leg  was  also  a  distinct  Injury,  result- 
ing In  partial  Incapacity.  For  each  injury, 
under  our  construction  of  this  section,  the  in- 
jured employ^  was  entitled  to  compensation. 
The  fact  that  each  injury  resulted  from  one 
accident  did  not  make  of  these  a  single  in- 
jury. Nor  did  the  act  intend  that  compensa- 
tion for  the  loss  of  a  member  should  be  In 
lieu  of  all  compensation  for  other  injuries 
resulting  from  one  accident  The  superior 
court  In  New  Haven  county,  in  Foley  v.  De- 
marest  &  Company,  pointed  out  with  great 
force  that  a  contrary  construction,  carried 
to  Its  logical  conclusion,  might  limit  the 
compensation  In  a  case  of  total  incapacity  to 
practically  nothing.  For  example:  An  Injury 
attended  with  blood  poisoning  might  Inca- 
pacitate for  an  entire  year,,  and  the  injured 
person  would  be  entitled  to  compensation  for 
that  period,  provided  no  amputation  were 
necessary;  but,  if  such  Injury  was  attended 
with  the  loss  of  a  small  toe  of  the  phalanx  ot 
the  fourth  finger,  compensation  would  be 
limited  to  from  six  to  thirteen  weeks.  Our 
act  does  not  permit  double  compensation,  and 
hence  the  trial  court  was  correct  In  making 
these  awards  consecutive;  the  award  tor  the 
total  incapacity  to  precede  in  payment  that 
for  the  partial  incapacity. 

[2]  The  agreed  facts  on  the  reservation 
fall  far  short  of  those  found  by  the  commis- 
sioner. Who  furnished  the  surgeon,  or,  it 
the  employer,  whether  he  found  the  arti- 
ficial leg  "reasonable  or  necessary,"  does  not 
appear  In  the  agreed  facta.  The  commission- 
er found  as  a  fact,  upon  evidenooi  that  "sur- 
gical aid"  included  an  artificial  leg.  There 
Is  no  such  finding  in  the  agreed  facts.  Wa 
are  left  with  the  bald  question  whether  sur- 
gical aid  or  service  includes  the  fomishins 
ot  an.  artificial  leg. 
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Tbere  is  no  spedflc  provision  for  tbe  fnr- 
nlablng  of  medidnes  or  any  matorlal  or  ap- 
paratns  required  by  the  physician.  Yet  It  Is 
clear  that  all  these  are  Included  in  the  term 
"medical  aid  or  service."  It  must  also  be 
clear  that  all  necessary  bandages,  materials, 
splints,  and  apparatus  required  by  the  sur- 
geon in  effecting  cure  are  Included  under  the 
term  "surgical  aid  or  service."  The  fact  Is 
that  section  7,  as  amended  by  chapter  368  of 
the  Public  Acta  of  191T,  Is  general  in  its 
terms  and  purposely  so.  In  tbe  New  Tork 
Set  (ConsoL  Laws,  c.  67),  there  Is  a  spedflca- 
tlon  of  various  things  to  be  furnished.  We 
adopted  a  different  course,  and  In  our  act 
used  general  terms  Intending,  as  we  tbintc,  to 
Include  all  things  which  might  reasonably 
fall  within  Its  provisions.  The  employer  is 
required  to  furnish  the  employ^  a  physi- 
cian, and,  In  addition,  "such  medical  and 
surgical  aid  or  hospital  service  as  such  phy- 
sician shall  deem  reasonable  or  necessary." 
This  language  is  broad  and  general.  "Medi- 
cal aid"  is  relief  pertaining  to  the  science  of 
medicine.  And  "surgical  aid"  is  relief  per- 
taining to  surgery  or  used  In  surgery.  Web- 
ster's New  International  Dictionary.  The 
term  In  its  ordinary  significance  is  not  limit- 
ed to  the  personal  service  of  the  surgeon, 
but  Includes  all  the  means  and  instrumen- 
talities used  in  surgery  which  will  help  effect 
a  cure.  Splints  and  crutches  and  apparatus 
for  holding  the  limb  manifestly  are  brought 
to  the  patient  by  the  surgeon,  adjusted  by 
blm,  and  usually  paid  for  directly  by  the 
patient  It  Is  part  of  the  duty  of  the  sur- 
geon to  prepare  the  stump  of  arm  or  leg  for 
the  artificial  leg  or  arm.  It  Is  a  part  of  his 
duty  to  adjust  It.  Why  give  the  patient 
splints  to  hold  the  bones  In  place  or  crutches 
with  which  to  walk,  and  regard  these  as 
used  in  surgery?  Why  supply  a  glass  eye? 
Because  It  Is  the  everyday  duty  of  the  suT" 
geon  to  order  these  things  for  his  patlmt, 
and  they  are  included  as  of  course  under 
"surgical  aid."  There  is  no  difference  in 
principle  between  supplying  these  and  the  ar- 
tificial limb.  That  pertains  to  surgery  and  is 
used  in  surgery.  The  stump  must  be  pre- 
pared b7  the  surgeon  to  receive  the  artificial 
Umb,  and  that  must  be  adjusted  to  the  stump 
by  the  surgeon.  Tbe  only  difference  between 
the  crutdi  and  the  artUtdal  Umb  Is  the  latter 
costs  more  than  tbe  former. 

Our  act  contemplates  the  furnishing  of 
all  the  medical  and  surgical  aid  that  Is  rea- 
sonable and  necessary.  The  purpose  of  this 
provision  is  to  restore  the  Injured  employ^ 
to  a  place  In  our  Industrial  lUe  as  soon  as 
possible  by  the  use  of  all  medical  and  surgi- 
cal aid  and  hospital  service  which  the  ordi- 
nary usages  of  the  modem  science  of  med- 
icine and  surgery  furnish.  Humanity  and 
ecMiomIc  necessi^  In  tills  instance  are  in 
Iiarmony  in  working  for  tiie  accomplishment 
of  the  individual  and  of  tbe  public  welfare, 
"burgical  aid"  Is  a  term  of  technical  signif- 
icancs  and  has  an  established  meaning  in 


standard  works  on  surgery,  ^e  duty  of  tbe 
surgeon  does  not  end  with  the  healing  of  the 
stump.  "As  soon  as  all  sensltlveneaB  has  left 
the  end  of  tbe  bone,  an  artificial  limb  should 
be  fitted  and  the  patient  urged  to  make  ef- 
forts to  use  tbe  extremity."  Keen's  Surgery, 
vol.  5,  p.  051.  The  duty  of  the  surgeon  con- 
tinues until  the  artificial  limb  Is  adjusted 
and  the  patient  has  learned  bow,  with  tbe 
help  of  the  surgeon,  to  use  it  pnqpterly.  It 
would  not  be  questioned  that  the  «itlre  bill 
of  tbe  surgeon  for  his  services  would  fall 
under  the  head  "Surgical  Aid."  It  would 
be  difilcult  to  Justify  this  expenditure,  as 
well  as  that  for  bandages  or  ointments  or 
other  material  used  by  the  surgeon  in  bis 
treatment  of  the  patient,  and  not  make  a  like 
expenditure  for  the  artificial  leg  in  connec- 
tion with  whldb  these  things  were  used. 

The  commissioner  notes  that,  as  a  rule, 
Insurers  and  insurance  companies  furnish 
under  compensation  acts  artificial  teeth,  eyes, 
and  limbs  wben  required.  Undoubtedly,  the 
common  understanding  revolted  at  the  fail- 
ure to  provide  the  only  means  by  which  tbe 
injured  employe  could  be  restored  to  the  ranks 
of  industry;  and  perhaps  those  In  interest 
also  bad  in  mind  tbe  small  cost  of  an  artifi- 
cial limb  and  the  fact  that  the  compensation 
awarded  by  our  act  was  much  less  than  in 
many  other  Jurisdictions — a  fact  due  in  some 
measure  to  the  complete  aid  wbldi  tbe  act 
gives  to  the  cure  of  the  injured. 

Judgment  is  advised,  in  accordance  with 
the  foregcring  opinion,  diaimissing  the  ap- 
peal. In  this  opinion  the  other  Judges  ooa- 
curred,  except  PRBNTIGGB:,  a  J.,  wbo  dis- 
sented as  to  tbe  artificial  leg. 

PBBNTIGB,  C.  J.  (dissenting).  I  am  unable 
to  concur  in  that  portioq  of  the  majority 
opinion  which  approves  of  the  commissioner's 
allowance  for  an  artlfical  leg  as  one  Justified 
by  the  provision  of  the  statute  requiring  an 
employer  to  furnish  an  injured  employ^ 
such  surgical  aid  as  the  attending  physician 
or  surgeon  shall  deem  reasonable.  To  my 
thinking  the  provision  of  artificial  limbs  for 
tbe  improvement  of  physical  efficiency  fol- 
lowing such'  repair  of  the  consequences  of 
injuries  received  as  the  circumstances  will 
permit  lies  outside  the  sphere  of  the  surgeon's 
profeBSloual  activities  as  that  sphere  Is  com- 
monly understood  and  established  by  actual 
practice.  Such  provision,  as  I  understand  it, 
partakes  of  the  character  of  mechanical 
rather  than  surgical  aid.  I  am  further  of  the 
opinion  that  if  It  was  the  legislative  intent  to 
Impose  the  burden  of  supplying  sucfa  ap- 
pliances upon  the  employer,  more  appro- 
priate and  certain  language  to  that  end 
would  have  been  employed  and  some  attempt 
made  to  assure  the  use  of  the  money  exacted 
of  the  employer  for  the  purpose  Intended  and 
to  prevent  its  diversion  to  other  purposes  <x 
squandered  as  tbe  employ^  may  prefer. 
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(93  Conn.  2<) 

KRAMER  T.  SARGENT  ft  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    July 

23,  1918.) 

Masteb  and  Sebvant  ®=3387  —  Wobkuen'8 
Compensation— Amount   o»  Awabd— IjOSs 
OF  Phalanx  of  Finobb. 
Where  «nplo;e'B  finger  was  injured  result- 
ing in   amputation   of  plialanx  on  day  of  in- 
jury, employ^  was  not  entitled  to  an  award  for 
total  incapacity   on   account  of  the  injury   in 
addition  to  compensation  for  the   loss  of   the 
phalanx;   there  being  but  one  injury,  inasmuch 
as  Incapacity  immediately  followed  and  result- 
ed from  the  loss  of  the  phalanx,  and  compen- 
sation   therefor    under    Workmen's   Compensa- 
tion Act,  i  12,  being  "in  lieu  of  all  other  pay- 
ments" for  such  injury. 

Case  Reserved  from  Superior  Court,  New 
Haven  County ;  Edwin  B.  Gager,  Judge. 

Proceedings  under  tbe  Workmen's  Compen- 
sation Act  by  Herman  Kramer  against  Sar- 
gent &  Co.  Appeal  by  the  defendant  from  a 
finding  and  award  of  tbe  compensation  com- 
missioner of  tlie  Third  district  in  favor  of 
the  plalntltr,  taken  to  and  reserved  by  the 
superior  court  for  advice  of  the  Supreme 
Court  of  Errors.  Judgment  advised  sustain- 
ing tbe  appeal. 

Frederick  H.  Wlggln,  of  New  Haven,  for 
defendant. 

WHEELER,  J.  Tbe  claimant,  on  Decem- 
ber 4,  1917,  suffered  an  injury  to  the  termi- 
nal phalanx  of  the  index  finger  of  his  left 
hand  which  resulted  on  the  same  day  In  the 
loss  of  this  phalanx  by  amputation  and  In  a 
total  incapacity  for  all  labor  from  the  date 
of  injury  to  the  date  of  hearing,  February  8, 
1918,  which  total  Incapacity  will  continue  for 
a  period  of  undetermined  extent.  The  claim- 
ant claimed  one  award  for  the  loss  of  the 
phalanx  and  another  award  for  tlie  total  in- 
capacity resulting  from  such  loss.  The  par- 
ties made  a  voluntary  agreement,  duly  ap- 
proved by  the  commissioner,  for  the  payment 
of  the  medical,  surgical,  and  hospital  ex- 
penses and  for  the  loss  of  tbe  phalanx,  and 
left  open  for  future  determination  any  ques- 
tion as  to  total  incapacity  on  account  of  this 
injury.  The  commissioner  confirmed  the  vol- 
untary agreement  and  also  made  an  award 
for  the  total  Incapacity  on  account  of  this 
Injury. 

The  dalmed  errors  of  the  commissioner 
are  summed  up  by  the  respondent  In  one  sen- 
tence: 

"Tbe  commissioner  erred  in  ruling,  finding, 
and  deciding  that  compensation  for  the  loss  of 
the  phalanx  was  not  exclusive  of  compensation 
for  total  incapacity  which  occurred  after  said 
loss  and  grew  out  of  the  injury  to  the  phalanx." 

In  Franko  v.  SchoUhorn  Co.,  104  Atl  485, 
just  decided,  there  was  a  total  incapacity 
pi«cedlng  the  loss  and  resulting  from  an  in- 
jury and  continuing  during  the  period  of  tbe 


attempt  to  cure  the  injury  to  the  finger.  In 
Olmstead  r.  Lamphler,  104  Atl.  488,  just  de- 
cided, the  loss  of  the  leg  and  the  total  In- 
capacity resulting  from  the  injury  to  the 
shoulder  were  Independent  Injuries  arising 
out  of  the  one  accident.  In  this  case  there 
is  one  Injury  and  the  incapacity  follows  Im- 
mediately the  loss  of  the  phalanx  and  re- 
sults from  It  We  reached  the  conclusion  In 
Franko  v.  SchoUhorn  Co.,  supra,  that  under 
our  act  (Laws  1913,  c.  138)  there  may  be  a 
total  Incapacity  and  a  partial  incapacity 
growing  out  of  the  same  Injury  for  each  ot 
which  compensation  may  be  awarded.  But 
such  an  award  Is  not,  as  we  think,  cont&n- 
plated  by  our  act  in  the  case  of  a  loss  of  a 
member. 

All  of  the  specified  Injuries  In  section  12, 
for  which  a  specially  named  award  is  made, 
will  ordinarily  Involve  a  period  of  incapaci- 
ty of  varying  duration.  And  this  is  tbe  rea- 
son the  rate  of  the  award  In  these  cases  Is 
made  the  same  as  In  the  cases  of  total  In- 
capacity under  section  11.  Tbe  award  was 
made  larger  because  of  the  extent  of  the  In- 
jury. In  section  12,  the  rate  of  compensa- 
tion for  cases  of  partial  Incapacity  resulting 
from  Injuries  not  specifically  described  Is 
"half  tbe  difference  between  his  average 
weekly  earnings  before  tbe  injury  and  the 
amount  he  is  able  to  earn  thereafter" ;  while, 
in  the  cases  of  partial  incapacity  resulting 
from  injuries  specifically  described,  the  rate 
of  compensation  is  half  of  the  average  week- 
ly earnings  of  the  injured  empIoy&  This  in- 
creased scale  of  con4)enBatlon  was  no  doubt 
Intended  to  cover  the  loss  of  the  member  and 
the  handicap  of  the  future  through  this  loss, 
but  it  was  also  intended  to  cover  all  of  the 
injuries  resulting  from  the  loss  of  the  meai- 
ber.  This  compensation  Is  made  "in  lieu  of 
all  other  iiayments" ;  that  Is,  it  Is  exclusive 
of  all  other  payments  for  this  particular  in- 
jury which  Is  the  loss  of  the  member.  This 
language  Is  used  in  Its  ordinary  significance. 
This  is  made  clear  by  the  amendment  of  sec- 
tion 12  in  1917  (Laws  1917,  a  368),  by  per- 
mitting tbe  commissioner  to  award  a  sum 
proportionate  to  tbe  amount  set  forth  for 
total  loss  in  lieu  of  all  other  compensation, 
thus  carrying  out  the  Idea  of  the  same  lan- 
guage found  In  tbe  section  before  amend- 
ment. Tbe  schedules  of  rates  In  the  cases  of 
the  specified  Injuries  described  in  section  12 
are  based  upon  a  system  of  compensation 
graded  to  the  Injury.  The  employfi  knows 
definitely  what  compensation  follows  eadh 
described  Injury,  and  the  employer  knows 
the  measure  of  his  liability;  and  this  ap- 
pears to  have  been  precise^  the  legislative 
intent. 

Judgment  advised  sustaining  the  appeal. 
In  this  opinlcm  the  other  Judges  concarred. 


•For  othtr  esMs  ■••  wm*  topic  and  KKT-NUUBBR  In  all  Kay-Numberad  Dlc«aU  and  Indezw 


Digitized  by 


Google 


ConOi) 


KOBINSON  ▼.  STATE 


491 


(93  Coon.  4$) 

ROBINSON  T.  BTATH. 

(Supreme  Court  of  Errors  of  Ck>nnecticut. 
July  23,  1018.) 

1.  Mastbb  and  Sxrtakt  «=>406(4:)  —  Wobk- 
m£n'8  coicfenbation  act— evidencie. 
Binding  in  proceeding  under  the  Workmen's 
Compensation  Act  .that  injured  employ^,  a 
highway  foreman,  was  crossing  the  road  at  the 
time  of  the  accident  to  engage  in  a  conversation 
with  a  friend  Aeld  warranted  by  evidence. 

Z  MASnOJ  AND  SraVANT  «=»403— WOKKintN'B 
COUPENSATION  AOT— BUBDEN   or  PbOOF. 

In  proceeding  under  Workmen's  Compensa- 
tion Act,  burden  of  proof  is  on  the  claimant  to 
show  that  injury  arose  out  of  and  in  the  course 
of  the  employment. 

8.    MA8TEB  AND  SEBVANT  *=»375(1)  —   WOBK- 

iiEN's  Compensation  Act— "Abisino  Out 
or  AND  IN  Coitbsb  of  Kuflotuent." 
Where  foreman  of  a  repair  gang  on  a  mnch- 
traveled  highway,  whose  work  did  not  require 
his  uninterrupted  attention,  was  injured  while 
crossing  the  road  to  speak  to  a  friend  who 
had  driven  up,  the  injury  arose  out  of  and  in 
the  course  of  his  employment,  within  Work- 
men's Compensation  Act. 

Appeal  from  Superior  Court,  New  Haven 
Count?;    William  S.  Oaae^  Judge. 

Proceeding  by  Julia  A.  Rol^son  under  tbe 
Workmen's  Compensation  Act,  to  obtain  com- 
pensation for  the  death  of  her  soa,  Alder- 
bert  Btobljuson,  deceased,  opposed  by  tbe 
State  of  Connecticut  The  cmnpensation 
commissioner  disallowed  tbe  claim,  and  the 
superior  court  confirmed  tbe  award,  and  tbe 
claimant  tLppeaila.  Error  and  cause  re- 
manded. 

This  is  a  proceeding  xmder  the  Workmoi's 
Compensation  Act  (Pub.  Acts  1913,  a  138)  by 
Julia  A.  Robinson,  mother  and  dependent  of 
Alderbert  Robinson,  deceased,  against  the 
highway  department  of  the  state.  Robin- 
son was  an  assistant  foreman  of  the  state 
highway  department,  and  at  the  time  of  the 
Injury  which  caused  his  death  was  employ- 
ed as  working  foreman  of  a  gang  of  work- 
men engaged  in  reimlrlng  the  state  highway 
between  North  Haven  and  WalUngford,  by 
patching  the  same  with  broken  stone  and 
oil.  He  was  at  work  on  the  easterly  side  of 
the  middle  of  the  roadway  behind  a  dump- 
cart,  which  obstructed  to  some  extent  the 
view  of  travelers  approaching  from  the  north. 
While  so  engaged  one  Palmer  drove  an  auto- 
mobile delivery  wagon  in  a  southerly  direc- 
tion past  the  place  where  Roblns<Mi  was  at 
work,  and  waved  his  hand  to  him,  calltug 
"Hello,  Dell."  Palmer  was  an  old  friend  of 
Boblnson,  knew  that  he  was  working  some- 
where along  the  road,  and  Intended  to  have 
a  talk  with  him,  if  opportunity  occurred. 
For  this  purpose  Palmer  stopped  his  car  on 
the  extreme  westerly  edge  of  the  road,  look- 
ed back  for  an  Instant,  and  saw  that  Robin- 
son was  walking  diagonally  across  the  road 
toward  him,  moving  quickly,  with  bis  head 
down.  While  so  crossing  the  road  Robinson 
was  struck  and  killed  by  a  touring  car  driv- 


en southerly  along  tbe  highway.  Tbe  com- 
missioner dismissed  the  dalm  on  tbe  ground 
that  the  injury  did  not  arise  out  of  and  in 
the  course  of  Robinson's  employment,  and 
the  superior  court  on  appeal  ratified  and 
confirmed  the  commissioner's  award.  This 
appeal  assigns  as  error  the  refusal  of  the  su- 
perior court  to  correct  tbe  findings  of  the 
commissioner  in  certain  respects,  and  that 
the  court  erred  in  confirming  the  award  of 
the  commissioner  on  the  facts  found. 

Harrison  Hevritt  and  Charles  E.  Clark, 
both  of  New  Haven,  for  appellant.  George  B. 
Hinman,  Atty.  Gen.,  and  Jacob  P.  Goodbart, 
of  New  Haven,  for  the  State. 

BEACH,  J.  [1]  It  Is  not  necessary  to  dis- 
cuss tbe  motion  to  correct  tbe  commissioner's 
findings  any  further  than  to  say  that  para- 
graph 12,  which  finds  that  Robinson's  object 
in  crossing  the  road  was  to  converse  with 
Palmer,  is  an  inference  of  fact  which  is  sup- 
ported by  the  evidence,  Paragraph  14  is  a 
conclusion  of  law  which  is  decisive  of  tbe 
case,  and  the  motion  to  correct  this  para- 
graph attempts  to  raise  the  same  questions 
of  law  which  are  raised  by  the  first,  second, 
and  fifth  assignments  of  error,  namely. 
Whether  tbe  court  erred  In  holding  that  up- 
oa  the  facts  found  Robinson's  injury  did 
not  arise  in  the  course  of  his  employment 
Robinson  was  employed  to  supervise  and 
inspect  the  work  done  by  the  rest  of  the 
gang,  and  also  to  assist  in  the  work.  If  his 
injury  arose  out  of  and  in  the  course  of  ei- 
ther branch  of  his  work  his  dependent  is  en- 
titled to  compensation.  There  is  nothing  in 
the  finding  to  indicate  bow  long  Robinson  in- 
tended to  talk  with  Palmer.  We  have  only 
the  bare  fact  that  he  started  to  cross  the 
road,  and  the  fair  inference  from  the  sur- 
rounding circumstances  that  his  object  was 
to  engage  in  conversation  with  Palmer  for 
some  length  of  time,  however  short.  The 
finding  that  Boblnson  also  performed  such 
physical  labor  on  the  road  as  was  In  bis 
Judgment  necessary  indicates  that  tbe  due 
performance  of  his  supervisory  work  did  not 
require  his  continuous  presence  at  any  par- 
ticular place  on  the  roadway,  and  did  not  re- 
quire his  iminterrupted  attention. 

[2]  The  burden  of  proof  was,  of  course,  on 
the  Claimant  to  show  that  Robinson's  injury 
arose  out  of  and  in  the  course  of  his  employ- 
ment That  it  arose  out  of  his  employment 
is  not  denied ;  and  In  this  respect  the  case  at 
bar  differs  from  Jacquemin  v.  Tamer  &  Sey- 
mour Co.,  02  Conn.  382,  103  Atl.  115,  and 
fr<Hn  all  tbe  other  cases  cited,  In  which  the 
injury  did  not  arise  from  a  risk  Incidental 
to  tbe  performance  of  the  contract  of  em- 
ployment 

The  injury  also  happened  at  a  place  where 
Robinson  might  reasMiably  be,  consistently 
with  the  due  performance  of  bis  supervisory 
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duties,  and  in  this  respect  the  case  at  bar 
differs  from  O'TooIe's  Case,  229  Mass.  165, 
118  N.  E.  308,  and  from  Reed  y.  Great  West- 
ern Ry.  Co.,  Ij.  R.  App.  Oas.  SI,  and  from  the 
numerous  other  cases  wbere  the  Injured  em- 
pIoy6  was  confined  by  the  nature  of  bis  em- 
ployment to  some  particular  place  or  ma- 
chine and  had  left  that  place  or  machine  at 
the  time  of  the  injury. 

Finally,  BoUnson's  employment  as  fore- 
man did  not  require  his  uninterrupted  atr 
tentlon.  No  doubt  he  was  expected  to  work 
on  the  road  In  the  larger  Interrals  of  his 
supervisory  employment,  but  he  was  neces- 
sarily a  foreman  at  all  times,  and  bid  con- 
duct must  be  measured  accordingly. 

[8]  Upon  the  findings  of  the  commissioner 
the  case  turns  on  the  question  whether  one 
employed  as  foreman  of  a  repair  gang  on  a 
much-traveled  state  hi^way  does  or  does 
not  step  outside  of  his  employment  as  matter 
of  law,  because  he  starts  to  cross  the  road, 
in  response  to  a  friendly  salutation,  for  tbe 
purpose  of  conversation,  when  there  is  no 
evidence  as  to  how  long  he  intended  to  talk, 
and  no  evidence  that  his  starting  to  cross 
the  road  did  interfere,  or  that  his  intended 
conversation  would  have  Interfered,  with 
the  due  i)erformance  of  his  work  as  foreman. 
We  think  this  question  must  be  answered  in 
the  negative. 

There  is  error,  and  the  case  is  remanded, 
with  direction  to  set  aside  the  Judgment  and 
to  recommit  tlie  cause  to  tbe  commissioner 
for  an  award  in  favor  of  tbe  rtalmant  Tb& 
other  Judges  concnned. 

on  Pa.  O.) 

In  re  SMITH'S  ESTATE  (No.  1.) 

(Supreme  Court  of  Pennsylvania.     March  26^ 
1918.) 

1.  Taxation  «=>895(1)— Coixatbbai,  Inhebit- 
AiTCK  Tax— Duties  or  Apfbaiseb. 

Under  Collateral  Inheritance  Tax  Acts, 
the  appraiser,  in  determining  value  of  realty, 
may  consider  tbe  price  which  tbe  proper^ 
would  bring  at  private  as  well  as  at  public 
sale. 

2.  Taxation  «=9900(5)— GoiXArERAi,  Inheb- 
iTANCE  Tax— Review. 

Bindings  of  fact  by  the  orphans'  court  on 
appeal  from  a  collateral  inheritance  tax  ap- 
praisement will  not  be  disturbed,  in  absence 
of  clear  error. 

Appeal  from  Orphans'  <3ourt,  Delaware 
County. 

In  tbe  matter  of  the  estate  of  Margaretta 
Smith,  deceased.  On  appeal  from  a  collat- 
eral Inheritance  tax  ai^ralsement  Ap- 
praisement reduced,  and  Benjamin  H.  Smith, 
in  his  own  right  and  as  administrator  of  the 
estate,  appeals.    Affirmed. 

Argued  before  BROWN,  0.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

Lewis  Lawrence  Smith,  of  Pblladdphia, 
for  appellant.    J.  G.  Taylor,  of  Chester,  and. 


Francis  Shunk  Brown,  Atty.  Gen.,  and  Wil- 
liam M.  Hargeet,  D^uty  Atty.  Gen.,  for  ap- 
pellee. 

FRAZER,  J.  Margaretta  Smith  died  In 
1916,  intestate,  survived  only  by  collateral 
belrs.  She  left  considerable  personal  pr<9- 
eii7  and  also  real  estate  consisting  of  ondl- 
vlded  interests  in  farm  lands.  An  am>raiser 
WHS  appointed,  and  the  real  estate  appraised 
at  $75,969.48.  Benjamin  H.  Smith,  as  execu- 
tor, and  also  as  an  heir  of  decedent,  appealed 
to  (he  orphans'  court,  alleging  the  appraise- 
ment was  excessive,  and  considerably  beyond 
the  assessed  valuation  of  decedent's  interests 
in  tbe  several  properties  for  general  taxa- 
tion. 

After  hearing  evidence  the  orphans'  court 
reduced  the  appraisement  to  $52,750,  basing 
this  valuation  upon  what  it  considered  a  fair 
and  consdooiable  value  of  what  the  proper- 
ties were  actually  worth,  and  in  so  doing 
took  into  considerati<8i  testimony  as  to  both 
private  and  public  sale  values,  allowing  a 
speciflc  reduction  for  the  diminished  value  of 
the  Interests  of  decedent  by  reason  of  tbe 
fact  of  there  being  but  fractional  shares  of 
tbe  entire  property,  which  would  necessitate 
the  expense  and  trouble  incident  to  partltloii 
proceedings. .  Notwithstanding  the  reduction 
Smith  was  not  satisfied,  and  appealed  from 
the  court's  decree,  and  now  contends  the 
court  erred  in  considering  the  private  sale 
value  of  decedent's  interest,  and  should  have 
limited  tbe  appraisement  to  what  the  prop- 
erties would  sell  for  at  public  sale,  thus 
adopting  the  standard  applied  In  assessing 
real  estate  for  general  taxation. 

[1]  Tbe  act  of  April  22,  1905,  P.  L.  258, 
amending  section  1  o£  the  act  of  May  6, 1887, 
P.  L.  79,  relating  to  the  assessment  and  col- 
lection of  collateral  inheritance  taxes.  Im- 
posed upon  all  estates  a  fixed  tax  on  every 
hundred  dollars  "of  the  dear  yalue  of  such. 
estate  or  estates."    Section  12  of  the  act  of 
1887  requires  the  register  of  wills  to  appoint 
an  appraiser  whose  duty  It  shall  be  "to  make 
a  fair  and  consdonable  appraisement  of  audi 
estatea"   The  acts  contain  no  express  provi- 
sion as  to  the  basis  to  be  adopted  for  deter- . 
mining  the  "clear  value"  or  as  to  the  manner 
to  be  pursued  by  the  appraiser  in  arriving 
at  the  sum  he  considers  to  be  a  fair  and  con- 
scionable  valuation.    Plaintiff  argues  the  ap- 
praiser should  be  permitted  to  consider  only 
market  value  as  represoited  by  what   tlie 
properties  would  bring  at  public  sale  after 
due  notice,  and  that  the  court  erred  in  con- 
sidering testimony  of  the  price,  in  the  opin- 
ion of  witnesses,  the  respective  interests  of 
deced^it  would  bring  at  public  sale.    EVor  in- 
stance, several  of  the  experts  called  to  testify 
to  the  worth  of  the  properties  stated  the  val- 
ue at  private  sale  was  considerably  Uglier 
tlian  at  public  sale,   while  others  thougbt 
there  was  little  difference  in  the  price   ob- 
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talnable  by  elthw  method  of  disposal.  With 
lespect  to  the  decrease  In  value  because  the 
Interests  of  decedent  were  but  a  fractional 
part  of  the  whole,  one  witness  placed  such 
decrease  as  high  as  twp-thlrds  of  the  esti- 
mated market  value,  another  one-half,  an- 
other estimated  the  depredation  at  10  per 
cent,  and  another  was  of  (pinion  no  differ- 
ence would  result  -In  the  price  realized.  The 
court  below  considered  all  the  testimony: 
took  Into  consideration  the  fact  that  the  sale 
was  only  a  fractional  Interest  In  the  proper^ 
ties  In  question,  and  that,  consequently,  an 
additional  outlay  must  necessarily  be  Incur- 
red In  reducing  the  Interest  to  cash,  such  as 
the  time  and  expense  of  partition  proceed- 
ings, as  well  as  disinclination  of  purchasers 
to  bid  on  property  likely  to  subject  them  to 
such  charge  and  annoyance,  and,  because  of 
the  interest  being  fractional,  allowed  a  de- 
ductl(xi  of  25  per  cent  from  the  valuation, 
based  upon  the  value  of  the  properties  as  a 
whole. 

[2]  While  the  price  property  would  bring 
at  public  sale  is  a  proper  criterion  of  value, 
it  doea  not  necessarily  follow  that  such 
standard  is  the  only  evidence  to  be  consid- 
ered in  determining  the  "clear  value"  for  the 
purpose  of  assessment  of  collateral  Inherit- 
ance tax,  nor  is  the  appraiser  prevented  from 
taking  into  consideration  other  evidence 
tending  to  legitimately  affect  the  value  of  the 
land.  The  act  requires  the  "value"  to  be  as- 
certained, not  necessarily  the  public  sale 
value,  and  whatever  amount  is  Ukely  to  be 
obtained  at  dther  public  or  private  sale  is 
certainly  some  evidence  affecting  its  valae. 
I^  for  any  reason,  a  private  sale  would  re- 
snlt  In  a  higher  sum  being  realized  than  a 
pabllc  sale,  such  evidence  may  legitimately 
be  considered  by  the  appraiser.  The  allow- 
ance of  26  per  cent,  reduction  by  the  court 
below  for  the  reason  decedent's  Interest  in 
the  property  was  a  fractional  one  does  not 
fix  an  arbitrary  standard  binding  upon  ap- 
praisers in  all  cases,  but  is  merely  a  finding 
of  fact  based  upon  the  testimony  before  the 
court  In  this  case,  and  Is  subject  to  the  rule 
that  such  finding,  when  supported  by  the  ev- 
idence, will  not  be  disturbed  in  the  absence 
of  clear  error.  Andrews'  Estate,  2.^1  Pa.  320, 
96  AU.  747. 

On  the  whole,  the  conclueAon  reached  by 
the  court  below  seems  to  be  Just  and  equita- 
ble and  based  upon  proper  principles,  and 
the  decree  Is  affirmed. 

(iap«.  K) 

In  re  SMITH'S  ESTArnS.    (Na  Z) 

Appeal  of  OOMMONWEAI/TH. 

(Supreme  Court  of  PamsylTania.     March  26, 
191S.) 

BviDBncB  4b>543(!0  —  Expsbts  —  Valdx  or 
Bkai.  I£8TATB. 
Experts    may   testify    as    to   the  value   of 
fractional  parts  of  real  estate,  though  they  did 
not  know  of  sales  of  such  fractional  parts.         ! 


Appeal  from  Orphans'  Court,  Delaware 
County. 

In  the  matter  of  the  estate  of  Margaretta 
Smith,  deceased.  Appeal  from  an  appraise- 
ment of  the  collateral  inheritance  tax.  Ap- 
praisement reduced,  and  the  Commonwealth 
api>eal8.    Appeal  dismissed. 

Argued  before  BKOWN,  a  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZBR,  JJ. 

J.  C.  Taylor,  of  Chester,  and  Francis  Sbunk 
Brown,  Atty.  Gen.,  and  William  M.  Hargest, 
Deputy  Atty.  Oen.,  fdr  the  Commonwealth. 
Lewis  Lawrence  Smith,  of  Philadeli^iia,  for 
appellee. 

FRAZER,  3.  The  commonwealth  appeals 
from  the  decree  of  the  court  below  discussed 
in  the  preceding  opinion,  and  complains  of 
the  act  of  the  court  in  reducing  the  value 
fixed  by  the  appraiser  on  decedent's  real  es- 
tata  What  was  said  in  the  preceding  opin- 
ion with  respect  to  the  principles  goveralng 
the  determination  of  the  question  of  values, 
and  to  the  conclusiveness  of  the.fl^dln^  of 
the  court  below  are  equally  applicable  here. 
The  objection  to  the  qualification  of  two 
witnesses  who  were  without  experience  in 
the  sale  of  undivided  interests  in  realty  can- 
not be  sustained.  The  witnesses  In  question 
were  admittedly  competent  as  experts  on 
real  estate  values  as  a  whole,  and  their  opin- 
ions as  to  the  value  of  fractional  parts  were 
competent,  even  though  they  had  not  made 
and  did  not  know  of  such  sales.  Lewis  7. 
Springfield  Water  Co.,  176  Pa.  237,  36  AO. 
187;  White  v.  Western  AUegheny  B.  B.  Co., 
222  Pa.  684,  71  Atl.  1061.  The  fact  of  their 
not  having  previously  bought  or  sold  undivid- 
ed interests  in  land  went  to  their  credibility, 
and  was  for  the  court  below.  As  a  matter 
of  fact,  the  court  gave  no  consideration  to 
the  testimony  of  these  witnesses  on  the  ques- 
tion of  valuation  of  fractional  interests,  and, 
if  there  was  error  in  the  admission  of  the 
testimony,  it  did  no  harm. 

A  serious  question  arises  as  to  the  right  of 
the  commonwealth  to  appeal  from  the  de- 
duslon  of  the  orphans'  court  under  section  12 
of  the  act  of  May  «,  1887,  P.  L.  79,  82,  which 
provides  that: 

"Any  person  or  persons,  not  satisfied  with 
said  appraisement,  shall  have- the  right  to  ap- 
peal, within  thirty  days,  to  the  orphans'  court 
of  the  proper  county  or  city  on  paying  or  giv- 
ing security  to  pay  all  costs,  together  with 
whatever  tax  shall  be  fixed  by  said  court ;  and, 
upon  such  appeal,  said  courts  shall  have  Juris- 
diction to  determine  all  questions  of  valuation 
and  of  the  liability  of  the  appraised  estate  'for 
such  tax,  subject  to  the  right  of  appeal  to  the 
Supreme  Court  as  in  other  cases." 

As  there  Is  no  merit  in  the  aK>eal,  we  deem 
a  dlscnsslOD  and  decision  of  this  question 
unnecessary. 

The  appeal  is  dismissed. 
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(261  Pa.  67) 

COMMONWEALTH  ez  rd.  LAFEAN,  Oom'r 

of  Banking,  t.  SN7DER,  Aaditor 

G«neral  et  aL 

(Supieme  Court  of  Pennsylvania.    April  8, 
1918.) 

1.  Mandamcs  ^=>146— Sai^bt  of  Pubuc  Or- 
FiciAi/— KErnsAi,  of  Payment. 

Under  Act  June  8,  1883  (P.  L.  346)  {  4. 
mandamuB  is  properly  brought  in  the  name  of 
the  commonwealth  on  relation  of  a  banking  oom- 
inissioner  against  the  auditor  general  ana  state 
treasurer  to  compel  payment  of  the  commission- 
er's salary. 

2.  Mandamus    «=»77(1)  —  Titlb   to    Pttbuo 
OrncK— PaTmknt  of  Salabt. 

Title  to  public  office  can  be  inquired  into  In 
mandamus,  where  merely  question  of  salary  is 
involved  which  depends  upon  claimant's  right  to 
h(dd  office. 
8.  Constitution AL  Law  «=»14— Constbuo- 

TION  or  PB0VI8I0NB. 

Provisions  of  the  Constitution  are  to  b« 
construed  in  the  ordinary  sense  of  the  language 
used,  and.  the  c(Hisideration  of  the  circumstances 
attending  its  formation,  so  as  to  give  effect  to 
the  popular  wUl. 

4.  CoNSTrmnoNAi,  Law  «3»78— Powxbs  of 
Doubt — Instbuction  of  Oovebnob. 

A  court  has  no  right  to  instruct  the  Gov- 
ernor as  to  matters  involving  his  duties  only  and 
not  his  power. 

5.  States  «94&— Powkbs  of  aoVEBNOB— Re 
JEcnoN  OF  Appointment— Bxapfoirtmkmt 
OF  Rejected  Nominee. 

Where  the  Senate  has  rejected  a  nomina- 
tion by  the  Governor  to  an  office,  he  may,  un- 
der Const,  art  2,  i  8,  after  adjournment  of  the 
Senate,  appoint  the  rejected  nominee  until  the 
end  of  the  next  session  of  the  Senate,  but  not 
for  the  full  or  unexpired  term  without  consti- 
tntional  consent  of  the  Senate. 

6.  Appeal  and  Ebbob  «s»7S2— Review— Ab- 

8IQNMENT8    OF    EBBOB. 

A  question  not  raised  In  the  assignments 
of  error  cannot  be  considered,  though  it  appears 
in  the  statement  of  the  questions  involved. 

Brown,  C.  J.,  and  Potter  and  Moschzisker, 
13.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Petition  by  the  Commonwealth,  on  relation 
of  Daniel  F.  Lafean,  Commissioner  of  Bank- 
ing, against  Charles  A.  Snyder,  Auditor  Gen- 
eral, and  others,  for  a  writ  of  mandamus. 
Writ  granted,  anC  defendants  appeal.  Af- 
firmed. 

Argued  before  BROWN,  0.  J.,  and  MES- 

trezat;  potter,  stbwart,  mosch- 
zisker, FRAZER,  and  WALLING,  JJ. 

Hampton  L.  Carson  and  Harry  S.  McDev- 
Itt,  both  of  Philadelphia,  O.  P.  Rogers,  Jr., 
of  Harrlsburg,  and  Gabriel  H.  Moyer,  of  Pal- 
myra, for  appellants.  Francis  Shunk  Brown, 
Atty.  Gen.,  and  Wm.  H.  Hargest  and  Wm.  H. 
Keller,  Deputy  Attys.  Gen.,  for  appellee. 

•FRAZER,  J.  On  April  24,  1917,  Daniel  F. 
LAfean,  the  relator,  was  appointed  commis- 
sioner of  banking  to  fill  a  vacancy  occurring 
during  a  session  of  the  state  Senate,  and  sub- 
sequently the  Governor  forwarded  the  nom- 
ination for  the  regular  term.  The  Senate  re- 
jected the  nomination,  and  shortly  after  Its 
adjonmment  the  Governor  reappointed  hlro 


to  fill  the  vacancy  and  to  serve  until  the  end 
ot  the  next  session  of  the  Senate.  Tbe  ap- 
pointee entered  upon  the  duties  of  bis  office, 
and  subsequently  filed  with  the  auditor  gen- 
eral a  requisition  for  salary,  which  the  lat- 
ter refused  to  honor  on  tbe  ground  that 
claimant  did  not  legally  hold  office.  Lafean 
thereupon  filed  a  petition  for  a  mandamus 
against  the  auditor  general  and  state  treas- 
urer to  compel  them  to  approve  and  pay  the 
requisition  for  salary  due  him.  An  alterna- 
tive writ  was  issued,  and,  upon  argument, 
judgment  was  entered  against  defendants 
and  peremptory  writ  awarded,  from  which 
defendants  appealed. 

Before  entering  into  a  discussion  of  the 
principal  question  in  the  case,  to  wit,  tbe 
right  of  the  Governor  to  appoint  to  fill  a 
vacancy  one  whom  the  Senate  has  rejected 
for  appointment  for  the  regular  term,  we  will 
consider  and  dispose  of  the  qaeetlons  of  prac- 
tice and  procedure  raised  by  appellants. 

[1]  The  first  assignment  of  error  is  to  the 
conclusion  of  the  court  below  that  the  com- 
monwealth is  a  proper  party  plalntilT.  Coun- 
sel for  appellants  have  furnished  no  argu- 
ment In  support  of  this  assignment,  and  ap- 
parently have  little  faith  In  the  merits  of 
their  contention.  The  Mandamus  Act  of 
June  8,  1893  (P.  L.  346)  {  4,  provides : 

"When  the  writ  is  sought  to  procure  the  en- 
forcement of  a  public  dn^',  the  proceeding  shall 
be  prosecuted  in  the  name  of  the  commonwealth 
on  the  relation  of  the  Attorney  General:  Pro- 
vided, however,  that  said  proceeding  in  proper 
cases  shall  be  on  the  relation  of  the  district  at- 
torney of  the  proper  county:  Provided  further, 
that  when  said  proceeding  is  sought  to  enforce 
a  duty  affecting  a  particular  public  interest  of 
the  state,  it  shall  be  on  the  relation  of  the  offi- 
cer intrusted  with  the  management  of  such  in- 
terest In  all  other  cases  the  parte  procuring 
the  alternative  writ  shall  be  plamtis,  the  par^ 
to  whom  said  writ  is  directed  shall  be  defend- 
ant" 

Tbere  can  be  no  doubt  that  the  present  pro- 
ceeding is  brought  to  enforce  a  public  duty 
and  also  one  affecting  a  public  interest, 
namely,  the  banking  department  of  the  com- 
monwealth, and  therefore  Is  properly  brought 
In  the  name  of  tbe  commonwealth  on  the  re- 
lation of  the  commissioner  of  banking.  While 
the  relator  has  also  a  private  Interest  in  his 
salary,  yet  the  payment  of  his  compensation, 
as  well  as  the  payment  of  other  expenses  of 
his  office,  Is  a  necessary  Incident  to  the  ad- 
ministration of  the  affairs  of  the  department, 
and,  being  paid  out  of  public  funds,  is  a 
matter  of  public  concern;  consequently,  the 
duty  of  the  officials  having  charge  of  such 
payment  Is  a  public  duty.  The  ca^  of  Com- 
monwealth ex  rel.  v.  Mathues,  210  Pa.  372, 
59  Atl.  961,  a  proceeding  in  the  name  of  the 
commonwealth  to  compel  the  state  treasurer 
to  pay  the  salaries  of  certain  common  pleas 
and  orphans'  court  Judges,  would  seem  to 
conclusively  settle  this  question  against  ap- 
pellants. 

[2,1]  Appellants  also  contend  relator's  ti- 
tle to  office  can  be  Inquired  into  In  this  pro- 
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ceedlng.  The  concltiidon  of  the  court  below 
to  the  effect  that  this  case  Is  an  exception  to 
the  general  rule,  that  the  title  to  office  can- 
Dot  be  determined  In  mandamus  proceedings 
for  the  reason  that  there  are  no  conflicting 
claimants  to  the  office,  but  merely  a  question 
of  right  to  salary,  which  in  turn  depends 
upon  whether  claimant  properly  holds  office, 
was  In  accord  with  appellants'  contention; 
therefore,  a  discussion  of  the  question  Is  un- 
necessary. Furthermore,  the  question  Is  not 
raised  In  the  assignments  of  error,  and  for 
that  reason  has  no  place  In  the  statement 
of  the  questions  Involved.  The  second  as- 
signment complains  of  the-  refusal  of  the 
court  below  to  sustain  the  objection  that 
there  was  an  adequate  remedy  at  law.  This 
assignment  Is  not  pressed  In  the  argument, 
nor  Is  the  question  Included  in  the  statement 
of  questions  Involved.  Its  consideration, 
therefore,  is  unnecessary. 

The  main  question  in  the  case  is  whether 
the  Governor  had  the  power  to  appoint  relat- 
or to  fill  the  vacancy  which  existed  after 
the  Senate  had  rejected  his  nomlnati<m  for 
the  regular  term.  Section  2  of  the  act  of 
February  11,  1895  (P.  L.  4)  provides : 

"The  diief  ofBcer  of  the  banking  department 
shall  be  denominated  the  commissioner  of  bank- 
ing. He  shall  be  appointed  by  the  Governor,  by 
end  with  the  advice  and  consent  of  the  Senate, 
and  shall  hold  big  office  for  the  term  of  fonr 
years  and  until  his  successor  is  duly  qualified." 

Article  4,  I  8,  of  the  Constitatlon  of  Penn- 
'  sylvanla,  provides  that  the  Governor  "shall 
nominate,  and,  by  and  with  the  advice  and 
consent  of  two-thirds  of  aU  the  members  of 
the  Senate,  appoint  •  •  •  such  •  •  • 
officers  of  the  commonwealth  as  he  is  or  may 
be  authorized  by  the  Oonstitution  or  law,  to 
appoint;  he  shall  have  power  to  ffll  all  va- 
cancies that  may  happen,  in  offices  to  which 
he  may  appoint,  during  the  recess  of  the  Sen- 
ate, by  granting  commissions  which  shall  ex- 
pire at  the  end  of  th^r  next  session ;  *  *  * 
If  the  vacancy  shall  happen  during  the  ses- 
sion of  the  Senate,  the  Governor  shall  nom- 
inate to  the  Senate,  before  their  final  ad- 
journment, a  proper  person  to  fill  said  va- 
cancy." It  thus  appears  the  Governor  is  au- 
thorized to  fill  a  vacancy  temporarily  until 
the  end  of  the  next  session  of  the  Senate, 
but  not  for  a  full  or  unexpired  term  with- 
out the  advice  and  consent  of  the  Senate. 
Appellants  do  not  contend  that  the  vacancy 
In  question  was  one  that  had  not  "happened" 
during  the  recess  of  the  Senate,  though  it  in 
fact  arose  while  the  Senate  was  in  session, 
but  base  their  argument  squarely  on  the  con- 
tention that  the  Governor  could  not  fill  the 
▼acancy,  however  or  whenever  arising,  by 
apiralntlng  one  whom  the  Senate  had  previ- 
ously rejected  for  that  office. 

The  constitutional  provision  places  no  ex- 
press limitation  upon  the  choice  of  the  Gov- 
ernor In  appointing  to  fill  vacancies.  He  is 
accordingly  the  sole  judge  of  the  qualiflca- 
tioas  of  the  appointee  unless  an  Implied  re- 


'strictlon  Is  placed  upon  this  i)ower  by  rea- 
son of  the  grant  of  power  to  the  Senate  to 
reject  an  appointee  to  fill  a  regular  or  un- 
expired term.  Did  the  people,  in  adopting 
the  constitutional  provision  in  question,  place 
an  implied  limitation  upon  the  power  of  the 
Governor  to  fill  vacancies  by  reason  of  also 
having  provided  that  appointments  for  reg;u- 
lar  terms  of  service,  or  for  unexpired  terms, 
should  require  the  approval  of  the  Senate? 
Or,  to  state  the  question  in  a  different  form, 
does  it  follow  that  the  people,  in  requiring 
the  consent  of  the  Senate  to  appointments 
for  regular  or  unexpired  terms  of  service, 
intaided  that  a  rejection  by  the  Senate  of  an 
appointee  necessarily  eliminated  him  from 
the  list  of  possible  appointments  for  filing 
the  temporary  vacancy  created  by  such  re- 
jection without  express  words  to  that  effect? 
If  this  question  be  answered  in  the  affirma- 
tive it  is  pertinent  to  inquire.  How  long 
must  the  dlsqualiflcatlon  of  the  rejected  per- 
son continue?  Is  It  for  the  succeeding  va- 
cancy only,  or  does  it  disqualify  him  and 
consequently  limit  the  power  of  the  Govern- 
or for  all  time?  The  existence  of  these  fur- 
ther questions  which  would  foUow  a  con- 
struction in  favor  of  am>ellants'  contention, 
and  the  failure  of  the  Oonstitution  to  pro- 
vide an  answer  to  them,  must  necessarily 
have  a  bearing  on  the  interpretatloo  of  the 
intent  of  the  pec^le  as  Indicated  in  the  lan- 
guage of  the  provision  in  question. 

[3]  A  constitution  is  to  be  construed  in  the 
popular  and  ordinary  sense  of  the  language 
used,  and  in  the  light  of  the  circumstances 
attending  Its  tormaXloa,  so  as  to  give  effect 
to  the  intent  of  the  framers  and  of  the  i>eo- 
pie  in  adopting  it,  and  also  with  a  view  to 
can?  out  the  general  prlndptes.  of  govern- 
ment. Commonwealth  v.  Clarfe,  7  Watts  & 
S.  127;  Cronise  v.  Gronise,  54  Pa.  260 ;  Com- 
monwealth V.  Bell,  145  Pa.  374,  22  AU.  641, 
644. 

In  construing  particular  clauses  of  the 
Constitution  it  is  but  reasonable  to  assume 
that  in  inserting  such  provisions  the  conven- 
tion representing  the  people  had  before  it 
similar  provisions  in  earlier  Constitution!', 
not  only  in  our  own  state,  but  in  other 
states  which  it  used  as  a  guide,  and.  In  add- 
ing to,  or  subtracting  ftrom,  the  language  of 
such  other  Oonstitutlons  the  change  was 
made  deliberately,  and  was  not  merely  ac- 
cidental. A  consideration  of  the  earlier  Con- 
stitutions of  this  state  throws  no  light  on 
the  subject  The  Constitution  of  1790  gave 
the  governor  no  power  to  fill  vacancies, 
while  the  C<HistItutIon  of  1838  contained  a 
provision  quite  similar  to  that  Inserted  In 
the  present  organic  law.  Turning  to-  the 
Constitutions  of  other  states  for  assistance, 
we  find  a  majority  of  them,  like  our  own,  do 
not  contain  restrictions  on  the  power  to  fill 
vacancies.  On  the  other  hand,  the  Constitu- 
tions of  seven  states,  namely,  nilnols,  Geor- 
gia, Louisiana,  Maryland,  West  Virginia,  Ne- 
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brtuBka  and  Texas  have  express  proTlsioins  to 
the  effect  that  the  Oovenior  shall  not,  dup- 
ing the  same  session  of  the  Senate,  appoint 
to  fill  a  vacancy  a  person  who  has  been  re- 
jected by  the  Senate,  thus  Impliedly  recog- 
nizing the  necessity  of  such  provision  U  pow- 
er to  make  such  appointment  Is  to  be  with- 
held. No  case  has  been  dted  which  holds 
authoritatively  that.  In  absence  ot  audi  ex- 
press restriction  on  the  power  of  the  Gov- 
ernor, he  cannot  appoint  to  fill  a  vacancy  a 
person  who  has  been  rejected  by  the  Senate. 
On  the  contrary,  under  article  2,  i  2,  d.  3, 
of  the  federal  Constitution,  which  gives  the 
President  power  to  fill  "vacancies  that  majr 
happen  during  the  recess  of  the  Senate,  by 
granting  commissions  whidi  shall  expire  at 
the  end  of  their  next  session,"  Congress  rec- 
(%nlzed  the  power  of  the  President  to  reap- 
point to  fill  a  vacancy,  after  rejection  of  the 
appointee  by  the  Senate,  for  a  full  term  by 
adding  to  the  army  appropriation  bill  of 
February  9,  1863  (4  U.  8.  Comp.  St  1016, 
S  3228)  a  dause  that: 

"No  money  aliall  be  paid  from  the  treasury, 
as  salary,  to  any  person  appointed  during  the 
recess  ot  the  Senate,  to  fill  a  vacancy  in  any 
existing  office,  if  the  vacancy  existed  while  the 
Senate  was  in  session  and  was  by  law  required 
to  be  filled  by  and  with  the  advice  and  consent 
of  the  Senate,  until  such  appointee  has  been  con- 
firmed by  the  Senate" 

— the  reason  for  this  being,  no  doubt,  as 
stated  in  the  debate  In  the  Senate,  that 
while  It  may  not  be  wlttiin  the  power  at  the 
Senate  to  prevent  such  appolntmHtt,  It  bad 
the  power  to  prevent  payment  of  the  sal- 
ary Incident  to  the  office,  which  would  prob- 
tibiy  put  an  end  to  the  habit  of  making  such 
appointments  In  1886  President  Cleveland 
nominated  a  person  for  office  In  the  District 
of  Columbia,  and,  after  his  rejection  by  the 
Senate,  appointed  the  same  person  to  fill  the 
vacancy,  and  in  our  own  state  Governor 
Pattlson  in  1881  reapp<4nted  two  persons  fol- 
lowing their  rejection  by  the  Senate,  which 
action  was  upheld  by  the  then  Attorney  Gen- 
eral of  the  commonwealth,  Hon.  William  U. 
Hensel,  as  Indicated  in  on  opinion  to  Hon. 
Henry  K.  Bt^er,  state  treasurer,  as  follows : 
"I  am  in  receipt  of  your  favor  of  July  29th, 
inquiring  whether  you  are  authorized  and  justi- 
fied in  paying  the  salaries  and  expenses  of  tiie 
factory  inspector  and  bis  appointees,  and  sug- 
gesting ttiat  the  validity  of  such  payments  might 
be  questioned  because^  you  say,  Robert  Watch- 
om,  the  present  factory  inspector,  was  'appoint- 
ed by  the  Governor  during  the  session  of  the 
Senate  and  rejected  by  that  body  and  again  ap- 
pointed after  its  adjournment.'  In  reply  I  beg 
leave)  to  say  that,  in  my  opinion,  the  apiraint- 
ment  of  Robert  Watchom  as  factory  inspector 
by  Gov.  Pattlson,  was  a  valid  appointment; 
that  he  holds  and  exercises  said  office  rightfully ; 
that  his  official  acts  are  vaUd  and  binding,  and 
certainly  that  the  validity  of  his  appointment 
cannot  Qe  questioned  collaterally  by  you ;  and 
tliat  you  are  justified  and  authorized  in  recog- 
nizing tiim  and  his  warrants  as  those  of  a  de 
facto  and  de  jure  officer." 

That  case  Is  Identical  In  all  respects  with 
the  <me  now  before  us,  and,  while  the  <H>ln- 
ion  of  the  Attorn^  General  Is  not  binding 


upon  this  court,  hla  interpretation  of  the 
question  Is  strongly  persuaslva 

There  are  no  Pennsylvania  dedslMis  wbldi 
give  material  assistance  with  respect  to  the 
qaestl(»i  before  us.  Lane  v.  Commonwealth, 
103  Pa.  481,  is  dted  by.  a];^>ellants.  The 
question  In  that  case  was  as  to  the  power  of 
the  Governor  to  name  an  officer.  No  ques- 
tion of  appointment  was  before  tl>e  court, 
much  less  a  question  of  appointment  of  a 
person  who  had  been  rejected  by  the  Senate 
for  a  fuU  term.  In  the  course  of  the  (pinion 
of  the  court  it  la  said.  In  discussing  the  re- 
spective imwers  and  duties  of  the  Governor 
and  the  Senate  (103  Pa.  page  48!^: 

"As  already  shown,  the  Constituti«n  dedarea 
in  section  8  cited,  the  Governor  shall  nominate 
and  he  shall  appoint  Before  he  completes  the 
appointment  the  Senate  shall  consent  to  his  ap- 
pointing the  person  whom  be  has  named.  It 
may  prevent  an  appointment  by  the  Governor, 
but  it  cannot  appoint  It  may  either  consent 
or  dissent  That  is  the  extent  of  its  power, 
rniere  its  action  ends.  It  cannot  suggest  the 
name  of  another.  If  it  dissent  the  Governor 
cannot  a^pdnt  the  person  named.  If  it  consent 
he  may  or  may  not,  at  his  option,  make  the  ap- 
pointment If  for  any  reason  his  vieiws  as  to 
the  propriety  of  the  proposed  annoiatment 
change,  he  may  decline  to  make  it  That  option 
is  not  subject  to  the  will  of  the  Senate.  Until 
the  Governor  executes  the  onamissicm,  the  ap- 
pointment is  not  made.  Prior  to  that  time*  at 
his  mere  will,  he  may  supersede  ail  action  had 
in  the  case.  Marbury  v.  Madison,  1  Cranch, 
137  [2  L.  Bd.  80] ;    Story's  Con.,  {  1540." 

The  above  statement  that  "If  it  [the  Sen- 
ate] dissent  the  Governor  cannot  appoint  tlie 
person  named,"  viewed  in  the  light  of  the  * 
question  under  discussion,  undoubtedly  re- 
ferred to  the  r^^ular  or  unexpired  term  for 
which  the  ^pointment  was  made.  The 
question  of  the  subsequent  appolntmrait  of 
the  rejected  person  was  not  betore  the  court 

In  Oommcmwealth  v.  Waller,  146  Pa.  235, 
23  Atl.  382,  also  relied  upon  by  appellants, 
the  question  was  whether  one  whose  appoint- 
ment bad  been  confirmed  by  the  Senate  had  a 
right  to  hold  office,  though  not  commissioned 
previous  to  the  expiration  of  the  term  of 
office  of  the  Governor  who  a];q;>ointed  blm. 
While  it  appeared  the  succeeding  Governor 
appointed  another  person  for  the  same  oOice, 
and,  upon  his  rejection  by  the  Senate,  reap- 
pointed him  for  the  full  term,  the  court  said 
(145  Pa.  256,  23  Atl.  382): 

"With  the  validity  of  the  latter  api>ointment 
we  have  nothing  to  do.  Our  inquiry  is  merely 
as  to  the  right  of  the  respondent  to  hold  the  of- 
fice." 

nie  lower  court  in  discussing  the  right  of 
the  subsequent  appointee,  said  (145  Pa.  246, 
23  Atl.  382): 

"We  have  not  been  referred  to  any  case  which 
decides  that  the  Governor  has  power  to  appoint 
one  who  has  been  rejected  by  the  Senate,  to  the 
same  office  and  for  the  same  i>eriod  fcnr  which 
he  was  nominated  and  rejected,  or  any  part 
of  such  period;  and,  in  the  at)sence  of  authority 
we  think  the  spirit  and  intent  of  the  Constitu- 
tion forbids  this  to  be  done." 

The  question  was  not  discussed  by  the  ap- 
pellate court  and,  furthermore,  as  the  re- 
appointment was  for  the  full  term,  evm  the 
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language  of  tile  lower  conrt  was  In  part  dic- 
tum. 

[4]  Fritts  V.  Knhl,  61  N.  J.  Law,  191,  17 
Atl.  102,  appears  to  be  tbe  only  decision  di- 
rectly in  point,  altbougb  in  that  case  the  dis- 
cussion In  the  opinion  is  based  mainly  on 
the  meaning  of  tbe  pbrase,  "vacancy  taaiven- 
Ing  during  the  recess  of  tbe  Legislature." 
Tbe  Governor  nominated  a  Judge  to  fill  a  ra- 
cancy  occurring  while  tbe  Senate  was  In  ses- 
sion. That  body  refused  to  confirm  tbe  nom- 
ination, and,  subsequently,  during  tbe  recess 
of  tbe  Legislature,  the  rejected  person  was 
appointed  to  fill  the  vacancy.  In  holding  this 
appointment  valid  it  was  said  (61  N.  X  Law, 
208,  17  Atl.  lOS): 

"Tbe  propriety  of  the  appointment  of  Mr. 
Kuhl,  after  hia  rejection  by  the  Senate,  was  a 
question  for  the  Oovemor  alone.  This  conrt 
has  no  right  to  instruct  the  Governor  as  to  mat- 
teis  whidi  involve  his  duty  only  and  not  hia 
IMwer.  We  cannot  know  the  circumstances 
which  influenced  his  action,  and  must  presume 
that  he  acted  rightly." 

[I]  A  careful  consideration  of  the  argu- 
ment and  authorities  cited  by  counsel  for  ap- 
pellants falls  to  convince  us  that  in  framing 
tbe  Constitution  it  was  intended  to  limit  by 
Implication  the  choice  of  the  Governor  in  fill- 
ing vacancies.  It  is  of  no  avail  to  say  that 
to  permit  the  appointment  of  one  who  has 
been  rejected  for  a  full  term  would  in  effect 
enable  the  Governor  to  evade  the  constitu- 
tional requirements.  We  cannot  assume  a 
public  ofilclal  will  abuse  his  trust  (Lane  t. 
Commonwealth,  supra),  or  act  with  a  view  to 
evade  tbe  duties  of  bis  office.  Tbe  presump- 
tion is  to  tbe  contrary.  Mansel  v.  Nicely,  175 
Pa.  376,  34  AtL  793.  In  Frltts  v.  Kuhl,  su- 
pra, it  is  said  (61  N.  J.  Law,  206,  17  ML 
107): 

"The  argument  of  those  who  deny  the  power, 
that  it  will  tend  to  deprive  the  Senate  of  their 
JDSt  participation  in  appointments  to  oflSce,  is 
not  of  controUlpg  force.  It  is  not  lo^cal  to  ai^ 
gue  from  an  abuse  of  power  to  a  negation  of  it. 
XWery  authority,  however  indispensable,  may  be 
the  subject  of  •  abuse.  Undoubtedly  ue  Gov- 
ernor may  abuse  this,  as  he  may  any  other  pow- 
er intrusted  to  him,  but  the  argument  is  equal- 
ly cogent  that  the  Senate  may  arbitrarily  refuse 
to  consent  to  every  nomination  made  by  the 
Governor,  and  leave  him  powerless  to  execute 
the  laws,  unless  he  will  acc<>de  to  its  demands. 
The  consequences  likely  to  flow  from  a  denial 
of  the  Governor's  power  are  much  more  to  be 
deprecated  than  those  that  can  result  from  con- 
ceding  it." 

On  page  206  of  61  N.  J.  Law  (17  Atl.  107), 
In  the  same  opinion,  the  court  further  says : 

"The  possibility  of  abuse  loses  its  significance 
the  moment  we  distinguish  between  power  and 
duty.  The  qnestion  of  power  alone  can  be  con- 
sidered by  this  court  For  willful  breach  of 
official  duty,  or  abase  of  the  power  committed 
to  him,  the  Governor  Is,  like  other  civil  officers, 
liable  to  intpeadiment,.and  must  answer  to  the 
.tribunal  erected  under  the  Constitution  for 
the  trial  of  such  cases.  Even  though  the  Gov- 
ernor should  be  guilty  of  a  breach  of  duty  in 
refusing  to  send  any  nomination  at  all  to  the 
Senate,  during  its  session,  it  would  be  none  the 
less  within  his  power  and  his  duty  after  the 
adjournment,  to  nil  the  vacancy.  In  that  case, 
the  impeachable  conduct  would  be  his  willful 
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refusal  to  advise  with  the  Senate,  and  not  his 
act  in  filling  the  vacancy  in  the  after  recess." 

Judgment  is  affirmed. 

BBOWN,  a  J.  (dlssenttDig).  (What  tbe 
Constitution  forbids  may  not  be  done,  and 
its  Inhibitions  need  not  always  be  expressed, 
for  they  are  equally  effective  and  not  less 
to  be  regarded  when  tfaey  arise  by  necessary 
implication.  Page  t.  Allen,  68  Pa.  838,  dS 
Am.  Dec.  272;  Commonwealth  ex  xeL  ▼. 
Hecli,  251  Pa.  89,  96  Aa  929;  Storey  on  tbe 
Constitution,  |  424.  In  construing  a  coo- 
stltutlon  Its  words  are  to  receive  their  popu- 
lar, natural  and  ordinary  meaning.  Gom- 
monwealth  v.  Bell.  145  Pa.  874,  22  AtL  641, 
044;  Keller  v.  Bcranton,  200  Pa.  130,  49 
Aa  781,  86  Am.  St  Rep.  706;  Raff  v.  Phil- 
adelphia et  aL,  266  Pa.  312,  100  Atl.  815. 
When  these  two  propositions  are  borne  in 
mind  there  Is  no  escape,  it  seems  to  me,  from 
tbe  ccmcluslon  that  the  Governor's  appoint- 
ment of  the  appellee  as  commissioner  of 
banking,  to  serve  until  the  expiration  of  tbe 
next  sessloh  of  the  Senate,  after  be  had  been 
rejected  by  that  body  at  Its  late  session,  was 
In  clear,  palpable,  and  plain  disregard  and 
defiance  of  section  8,  article  4,  of  the  Cton- 
Btitutlon.  The  words  of  that  article  can  have 
but  one  meaning  to  a  layman,  and,  If  this 
be  so,  bow  can  a  different  one  be  given  to 
them  by  the  courts,  whose  duty  it  is  to  read 
ibem  as  they  are  popularly,  naturally,  and 
ordinarily  understood? 

During  the  session  of  the  Senate  tbe  Gov- 
ernor could  have  appointed  the  appellee 
commissioner  of  banking  only  with  the  ad- 
vice and  consent  of  two-thirds  of  the  memr 
bers  of  that  body.  He  sought  such  advice 
and  consent  by  nominating  him  for  the  said 
office,  btit  the  nomination  was  rejected,  and 
its  rejection  was,  In  effect,  a  declaration  by 
tbe  Senate  that  tbe  nominee  should  not  serve- 
as  commissioner  of  banking  for  the  succeed- 
ing four  years.  This  action  of  tbe  Senate 
did  not  disqualify  him  generally  for  appoint- 
ment as  such  commissioner,  but  meant  mere- 
ly that  it  would  not  consent  to  his  appoint- 
ment to  serve  for  a  certain  period.  In  so 
acting  tbe  Senate  exercised  a  power  express- 
ly conferred  upon  it  by  the  Constitution  as 
a  check  upon  the  appointing  power,  and  yet 
immediately  after  it  adjourned  tbe  Gov- 
ernor, in  tbe  face  of  its  rejection  of  hl» 
nominee,  appointed  him  to  the  office  which 
It  bad  Just  declared  be  should  not  then  fill. 
If  the  Constitution  may  be  thus  drcnmvent- 
ed,  tbe  executive  may  do  indirectly  what 
that  Instrument  forbids  his  doing  directly, 
for  he  can  make  appointments  against  the- 
advice  and  consent  of  tbe  Senate;  and  this- 
Is  just  what  has  been  done  In  the  present 
case.  The  average  man,  with  the  0>nstitur 
tlon  of  bis  state  before  him  couched  in  clear 
and  plain  terms,  will  hardly  be  able  to  un- 
derhand bow  one  whose  name  had  been  sub- 
mitted by  tbe  Governor  to  tbe  Senate,  a»' 
required  by  tbe  Constitution,  for  conflrma- 
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tlon  as  hla  appointee  to  a  certain  oBice,  and 
had  been  rejected  by  the  Senate,  can,  as 
soon  as  that  body  adjourns,  be  constitution- 
ally appointed  to  the  same  office,  the  vacancy 
therein  having  been  caused  by  the  rejection. 
If  this  can  be  done,  a  license  wUl  be  given 
to  every  succeeding  Governor  to  fill  every 
appointive  office  for  a  fall  term,  not  only 
without  the  advice  and  consent  of  the  Sen- 
ate, but  against  them.  The  check  upon  his 
appointing  power  will  be  gone,  for  be  may, 
at  the  two  regular '  sessions  of  the  Senate 
held  during  his  term  of  office,  do  Just  what 
the  present  executive  has  done,  and,  by  ap- 
pointing rejected  nominees  after  each  ad- 
journment of  the  Senate^  the  appointees 
would  be  given  full  terms  of  at  least  four 
years,  for  each  appointment  would  extend 
to  the  end  of  the  next  session  of  the  Senate. 
As  to  this,  it  was  said  by  the  very  learned 
Judge  Cadwalader,  in  speaking  of  the  con- 
stitutional provision  in  the  federal  Constitu- 
tion relating  to  appointments  by  the  Presi- 
dent: 

"Thus  he  might,  though  the  Senate  were  in 
session  when  the  vacancy  Brat  occurred,  or  had 
sat  since  it  thus  occurred,  appoint  in  the  recess, 
an  officer  who  would  be  objectionable  to  the 
Senate  if  In  session,  and  might,  in  disregard  or 
defiance  of  the  Senate,  continue  him  in  office  in- 
definitely." In  re  Attorney  ot  the  United 
SUtes,  2  Cadwalader's  Cases,  IT.  S.  District 
Ct.  138. 

As  the  rejection  of  the  appellee  was  for. 
a  full  term  of  four  years,  it  covered  every 
portion  of  that  term.  "Majus  dignum  trabit 
ad  se  minus  dignum." 

None  of  our  cases  support  the  conduslon 
reached  by  the  majority  of  the  court,  and 
It  is  so  admitted.  In  Fritts  v.  Kubl,  61  N. 
J.  Law,  191,  17  Atl.  102,  the  case  upon  which 
reliance  is  placed  In  sustaining  the  acti(»i 
of  the  court  below,  the  question  involved 
la  this  case  was  not  discussed  either  In  the 
argument  of  counsel  or  In  the  opinion  of  the 
court  The  sole  questioa  there  was  whether 
there  had  been  an  actual  vacancy  which  had 
happened  during  a  recess  of  the  Legislature, 
and  the  discussion  turned  entirely  upon  what 
was  meant  by  the  words  of  the  Constitution 
of  New  Jersey,  "a  vacancy  happening  dur- 
ing a  recess  of  the  /.legislature." 

While  the  question  before  this  court  in 
I^ne  V.  Commonwealth,  103  Pa.  481,  was  the 
Governor's  power  of  removal,  we  said, 
through  Mr.  Chief  Justice  Mercur: 

"As  already  shown,  the  Constitution  declares, 
in  section  8  cited,  the  Governor  shall  nominate 
and  be  shall  appoint.  Before  be  completes  the 
ai>pointment  the  Senate  shall  consent  to  his  ap- 
pointing the  person  whom  he  has  named.  It 
may  prevent  an  appointment  by  the  Governor, 
but  it  cannot  appomt.  It  may  either  consent 
or  dissent.  That  is  the  extent  of  its  power. 
There  its  action  ends.  It  cannot  suggest  the 
name  of  another.  If  It  dissents,  the  Governor 
cannot  appoint  the  person  named." 

In  Commonwealth  v.  Waller,  146  Pa.  235, 
23  Atl.  382,  one  of  the  contentions  of  the 
commonwealth  in  the  court  below  was  that: 


"After  the  senate  adjourns,  the  Governor  has 
undoubted  right  to  commission  the  person  ra- 
jected  by  the  Senate." 

In  answer  to  this  Hon.  JcAn  W.  SI- 
monton,  late  president  judge  of  the  Twelfth 
Judicial  district  whose  learning  and  ability 
are  remembered  and  will  not  soon  be  for> 
gotten,  said: 

"We  have  not  been  referred  to  any  case  which 
decides  that  tiie  Governor  has  power  to  appoint 
one  who  bad  been  rejected  by  tne  Senate,  to  the 
same  office  and  for  the  same  period  to  which  he 
was  nominated  and  rejected,  or  any  part  of 
such  period ;  and,  In  the  absence  of  authority, 
we  think  the  spirit  and  intent  of  the  Constitu- 
tion forbid  tills  to  be  done." 

While  these  words  may  be  regarded  as  obi- 
ter dicta,  because  not  pertinent  to  the  ques- 
tion then  before  the  court,  they  are  entitled 
to  a  very  great  weight  as  the  nnqnallfled 
view  of  an  eminent  Jurist  upon  the  precise 
question  involved  in  this  ai^eal.  In  my 
Judgment  they  correctly  state  the  law. 

For  the  reasons  stated,  the  writ  of  man- 
damus should  have  been  refused,  for,  the 
appointment  of  the  api>ellee  was  forbidden 
by  clear,  necessary  implication,  by  section 
8,  article  41,  of  the  Constltntioin.  In  this 
dissent,  wbldi  I  cannot  withhold,  from  the 
contrary  view  entertained  by  a  majority  of 
the  court,  my  Brothers  POTl'JiJB  and 
MOSCHZISKEB   concur. 


(2C1  Fa.  US) 

HUNTINGTON  v.  SUPREME  COMMAND- 
ERT,  UNITED  ORDER  OF  THE  GOLDEN 
CROSS  OF  THE  WORLD. 

(Supreme  Court  of  Pennsylvania.    April  22, 
1918.) 

1.  Appeai.  ard  Ebbob  4s>689— Rxvncw— Pa- 
PBB  Book. 

No  questions,  except  those  raised  in  state- 
ment of  question  Involved,  will  be  considered  on 
app^. 

2.  JUDOMXNT  «=»701— Pebsoks  Oonolxtdxd— 

OOBFOBATION  AND  MBKBEBS. 

Where  Massachusetta  beneficial  sodety  and 
society  organized  in  Tennessee  were  consolidated, 
and  the  membership  merged  In  latter,  Tennessen 
judgment,  based  on  service  by  publication  on  the 
Massachusetts,  society  canceling  the  merger  was 
not  binding  on  a  member  of  ue  Massachusetts 
society. 

3.  Pbocicss  ^=86— feBvrcB  of  Ptjblioatioh— 
Natubk  or  Action. 

Where  the  entire  object  of  an  action  is  to  de- 
termine the  personal  rights  and  obligations  of  de- 
fendants who  are  nonresidents,  service  by  publi- 
cation ia  ineffectual. 

4.  coxtbts  $=»12(2)-^ubisdiction— nonbbbi- 
de:ntb. 

Process  from  the  tribunals  of  one  state  can- 
not run  into  another  state  and  summon  parties 
there  domiciled  to  leave  its  territory  and  to  re- 
spond to  proceedings  against  them. 
6.  Pbocebs  9=»71— Subbtxtutbd  Skbvicb— Na- 
TUBE  or  AcnoN. 

Process  sent  to  a  nonresident  out  of  the  state 
in  an  action  to  establish  his  personal  liability  is 
no  more  availing  than  service  by  publication. 
6.  INSUBANOE  «=»812  —  Mutual  Beneftt  Ix- 
8UBANCE— Action  on  Poucy. 

Where  plaintiff's  husband  was  a  member  of  a 
benefit  society  which  was  merged  with  defend- 
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ant  Rodetjr,  and  a  by-law  of  the  original  society 
provided  for  action  on  death  of  member  within 
one  year,  but  a  by-law  of  the  society  with  which 
It  was  merged  provided  for  action  within  two 
years,  an  action  so  bronght  wag  withhi  time. 

Appeal  from  Gotirt  of  Oommon  Pleas,  Fbll- 
adelphla  Coonty. 

Action  by  Sarah  Emma  Huntington  against 
fhtt  Snpreme  Ciommandery,  United  Order  of 
flie  Golden  Gross  of  the  World.  Judgment 
for  plalntlff,  and  defendant  appeals.  Af- 
firmed. 

Argned  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

Albert  Morgan,  for  ai^ellant  Benjamin 
O.  Frlck  and  Prlchard,  Saul,  Bayard  di 
Erans,  all  of  Philadelphia,  for  appellea 

BROWN,  O.  3.  In  1893  the  Supreme  Conn- 
dl  of  the  Home  Circle,  a  Massachusetts  cor- 
poration, hereafter  called  the  Home  Circle, 
issued  a  beneficiary  certificate  to  George  F. 
Huntington,  which  provided  for  the  payment 
of  $2,000  to  the  appellee,  his  widow,  upon 
"satlitfactory  evidence"  of  his  death.  In 
April,  1906,  when  the  certificate  was  in  full 
force,  the  Home  Circle  entered  Into  an  agree- 
ment with  the  Supreme  Commandery,  Unit- 
ed Order  of  the  Golden  Cross  of  the  World, 
a  Tennessee  coriporatlon,  hereafter  called  the 
Golden  Cross,  for  the  consolidation  of  the 
two  orders  by  merging  the  entire  member- 
ship of  the  former  into  the  latter.  In  No- 
vember of  the  same  year  a  bill  In  equity  was 
filed  by  a  number  of  the  members  of  the 
Gtdden  Cross,  In  the  chancery  court  of  Knox 
county,  Tenn.,  against  the  said  order  and  the 
Home  Circle,  alleging  that  the  Golden  Cross 
had  no  right,  under  Its  charter  or  the  laws 
of  the  state  of  Tennessee,  to  form  the  said 
merger  or  consolidation,  and  the  prayer  was 
for  a  decree  declaring  the  agreement  of  mer- 
ger null  and  void  and  ordering  it  to  be  can- 
celed and  set  aside.  The  decree  asked  for 
was  made  and  affirmed  by  the  Supreme  Court 
of  the  state  in  November,  1908.  ECnapp  et 
al.  ▼.  Golden  Cross,  121  Tenn.  212,  118  S. 
W.  390.  The  Home  Circle  was  not  served 
with  process  In  the  proceeding  and  did  not 
appear.  Notice  was  given  to  It  by  publica- 
tion, In  accordance  with  the  Tennessee  stat- 
ute, and  the  decree  entered  against  It  was 
taken  pro  confesso.  From  August  1,  1006,  to 
December,  1906,  Huntington,  who  had  been 
received  as  a  member  of  the  Golden  Cross, 
paid,  at  the  order's  office  In  Philadelphia,  all 
premiums  or  assessments  due.  After  the  Su- 
preme Court  of  Tennessee  had  affirmed  the 
decree  of  the  chancery  court,  the  Golden 
Cross  notified  him  that  It  would  receive  no 
more  premiums  or  assessments  from  him, 
and  the  last  premium  or  assessment  was  re- 
turned to  him  by  the  local  treasurer.  He 
died  May  29,  1911,  and  proof  of  his  death 
^cvas  sent  to  and  received  by  the  appellant 
Ir'ayment  on  the  beneficiary  certificate  was 


refused,  and  this  action  was  brought  May 
28,  1913. 

[1]  The  defenses  made  were  that,  as  the 
agreement  of  merger  between  the  two  orders 
bad  been  declared  null  and  void  by  the  Su- 
preme Court  of  Tennessee,  the  appellee  had 
no  claim  against  the  app^ant,  and  the  ac- 
tion had  not  been  Instituted  until  after  the 
expiration  of  the  period  within  which,  ac- 
cording to  a  by-law  of  the  Home  Circle,  It 
ought  to  have  been  brought.  A  verdict  for 
the  plaintiff,  followed  by  Judgment  on  it,  was 
directed  by  the  trial  Judge,  who  did  not  pass 
upon  the  second  defense  set  up,  but  held  that 
the  proceeding  In  the  Tennessee  court  did 
not  affect  the  right  of  the  appellee  to  recover, 
because  her  husband  had  not  been  made  a 
party  thereto,  and  the  Home  Circle  had  not 
been  served  with  process  and  had  not  appear- 
ed. The  foregoing  are  all  the  facts  material 
to  a  consideration  of  the  two  questions  rais- 
ed by  counsel  for  the  appellant  In  his  state- 
ment of  the  questions  Involved.  No  other 
question  raised  In  his  brief  will  be  consid- 
ered. Bethlehem  Steel  Company  ▼.  Topllss, 
249  Pa.  417,  94  AtL  1009. 

[2-11  The  proceeding  Instituted  against  the 
(xolden  Cross  and  Home  Circle  in  the  Ten- 
nessee court  was  against  them  both  In  per- 
sonam. Due  legal  service  was  had  on  the 
former,  but  the  latter  never  was  served  and 
did  not  appear.  The  purpose  of  the  bill  was 
to  deprive  it  and  Its  members  of  rights  which 
they  claimed  under  the  agreement  of  con- 
solidation with  the  Golden  Cross;  but  there 
could  not  be  such  deprivation,  to  be  given  ef- 
fect by  the  courts  of  other  states,  in  the  ab- 
sence of  legal  service  upon  the  Home  Circle 
or  its  voluntary  appearance  as  a  defendant. 
D'Arcy  V.  Ketchum,  11  How.  165,  13  L.  Ed. 
648 ;  Hart  v.  Sansom,  110  U.  S.  151,  8  Sup. 
Ct.  586,  28  L.  Ed.  101. 

"Substituted  service  by  publication,  or  in  any 
other  authorized  form,  may  be  sufficient  to  in* 
form  parties  of  the  object  of  proceedings  taken, 
where  property  is  once  brought  under  the  con- 
trol of  the  court  by  seicnre  or  some  equivalent 
act.  The  law  assumes  that  property  is  always 
in  the  possession  of  its  owner,  m  person  or  by 
a^ent;  and  it  proceeds  upon  the  theory  tliat  its 
seizure  will  inform  him,  not  only  that  it  is  taken 
into  the  custody  of  the  court,  but  that  he  must 
look  to  any  proceedings  authorized  by  law  upon 
such  seizure  for  Its  condemnaticm  and  sale. 
Such  service  may  also  be  sufficient  in  cases 
where  the  object  of  the  action  is  to  reach  and 
dispose  of  property  in  the  state,  or  of  some  in- 
terest therein,  by  enforcing  a  contract  or  a  lien 
r^pecting  the  same,  or  to  partition  it  among 
different  owners,  or,  when  the  public  is  a  party, 
to  condemn  and  appropriate  it  for  a  public  pur- 
pose. In  other  words,  such  service  may  answer 
m  all  actions  which  are  sulwtantially  proceed- 
ings in  rem.  But  where  the  entire  objert  of  the 
aption  is  to  determine  the  personal  rights  and 
obligations  of  the  defendant»— that  is,  where  the 
suit  is  merely  in  personam — constructive  service 
in  this  form  upon  a  nonresident  is  ineffectual  for 
any  purpose.  Process  from  the  tribunals  of  one 
state  cannot  run  into  another  state,  and  sum- 
mon parties  there  domiciled  to  leave  its  terri- 
tory and  respond  to  proceedings  against  them. 
Publication  of  process  or  notice  within  the  state 
where  the  tribunal  sits  cannot  create  any  great- 
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«r  obligation  npon  the  nonresident  to  appear. 
Process  sent  to  nim  oat  of  the  state,  and  prpcess 
published  within  it,  are  equally  unavailing  in 
proceedings  to  establish  his  personal  liability." 
Pennoyer  v.  Neff,  96  U.  S.  714,  24  I*  Ed.  565. 
"It  is  an  elementary  principle  of  junisprudence, 
tliat  a  court  of  Justice  cannot  acquire  jurisdic- 
tibn  over  the  person  of  one  who  has  no  residence 
within  its  territorial  jurisdiction,  except  by  ae- 
toal  service  of  notice  within  the  juriadicti<n  up- 
on him  or  upon  some  one  authorized  to  accept 
service  in  his  behalf,  or  by  his  waiver,  by  general 
appearance  or  otherwise,  of  the  want  of  due 
service.  Whatever  effect  a  constructive  service 
may  be  allowed  in  the  courts  of  the  same  govern- 
ment, it  cannot  be  recognized  as  valid  oy  the 
courts  of  any  other  government."  Goldey  v. 
Morning  News,  156  U.  S.  518,  15  Sup.  Gt.  559, 
89  L.  Ed.  517. 

The  precise  question  now  under  consider- 
ation was  decided  adversely  to  this  appellant 
by  the  Supreme  Court  of  Massachusetts  in 
Tlmberlake  ▼.  Golden  Cross,  208  Mass.  411, 
«4  N.  E.  685,  36  Ia  R.  A.  (N.  S.)  597.  The 
situation  of  the  plaintiffs  there  was  exactly 
that  of  the  plaintiff  here,  and  in  holding  that 
they  could  recover  the  court  said: 

"The  plaintiffs  were  not  parties  or  privies  to 
the  action  brought  by  Knapp  and  others  against 
the  defendant  in  Tennessee,  and  are  in  no  way 
bound  by  the  decision  made  therein.  Rothrock 
V.  Dwelling  House  Ins.  Co.,  161  Mass.  423  [37 
N.  B.  206,  23  L.  R.  A.  863,  42  Am.  St  Bep. 
418];  Pennoyer  v.  Neff,  95  TJ.  S.  714  [24  I/.  Ed. 
566]." 

But  it  is  urged  that  this  is  in  conflict  with 
whst  was  held  in  Supreme  Council,  Royal  Ar- 
canum, V.  Green,  237  U.  S.  531,  35  Sup.  Ot. 
724,  69  I*  Ed.  1089,  I/.  R.  A.  1916A,  771. 
There  is  no  conflict  between  the  two  cases. 
The  Royal  Arcanum,  a  beneficial  association, 
of  which  Green  was  a  member,  had,  under  Its 
by-laws,  changed  the  rates  of  assessments. 
The  order  was  a  Massachusetts  corporation, 
and  some  of  Its  members  filed  a  bill  in  that 
state  to  vacate  the  raised  rates.  The  Massa- 
chusetts court  held  that  they  were  proper. 
Subsequently  Green  Instituted  a  proceeding 
in  New  York  state,  upon  the  same  ground, 
and  upon  the  same  facts,  and  what  was  de- 
cided by  the  Supreme  Court  of  the  United 
States  was  that  the  Judgment  In  Massachu- 
setts was  binding  on  Green,  for  the  reason 
that  a  fraternal  and  beneficial  association  Is, 
for  the  purpose  of  controversies  as  to  assess- 
ments, the  representative  of  all  Its  members. 
It  was  so  held  because  the  rights  of  mem- 
bers of  a  corporation  of  a  fraternal  or  bene- 
ficial character  have  their  source  in  the  con- 
stltntlon  and  by-laws  of  the  corporation, 
which  are  to  be  construed  under  the  law  of 
the  state  Incorporating  the  order.  In  Knapp 
et  til  V.  Golden  Cross  the  Supreme  Court  of 
Tennessee  undertook  to  pass  upon  the, va- 
lidly of  a  contract  between  two  corporations, 
one  of  which  had  not  been  served  and  had 
not  appeared,  and  set  aside  the  contract,  an- 
nulling all  rights  of  appellee's  husband  under 
it,  though  he  had  never  even  been  named  as 
a  party  to  the  proceeding.    This  was  dam- 


natus  Inandltns.  Whether  Oia  apotSlaa 
would  be  bound  by  the  decree  of  the  Tennes- 
see court  If  the  Home  Circle  had  appeared, 
and  therefore  ought  to  be  regarded  as  rep- 
resenting her  husband.  Is  a  question  we  need 
not  decide,  for  It  nerer  appeared  In  pursu- 
ance of  l^^l  process  or  otherwise; 
~  {•]  When  appellee's  husband  was  received 
l^  the  Golden  Cross  as  one  of  Its  members 
under  the  agreement  of  consolidation,  it  did 
not  Issoe  a  new  certificate  to  blm.  It  mer^ 
assumed  the  liability  of  the  Home  Oirde, 
with  a  sll^t  modification,  which  Is  of  no  im- 
portance In  this  issue.  A  by-law  of  the  Home 
Circle^  adopted  June  13,  1896,  provides  tiiat: 
"No  action  at  law  or  in  equity  in  any  court 
shall  be  brought  or  maintained  in  any  cause  or 
claim  arising  out  of  any  membership,  benefit  cer- 
tificate, or  death  of  a  monbw,  unless  such  action 
is  brought  within  <Mie  year  from  tbe  time  when 
such  right  of  action  accrues." 

This  action  is  based  upon  the  certificate 
issued  by  the  Home  Circle  and  the  agree- 
ment of  consolidation,  and  the  contention  of 
the  appellant  Is  that  there  can  be  no  recov- 
ery, because  it  was  not  brought  nntil  two 
years,  less  one  day,  after  the  death  of  the 
holder  of  the  certificate.  Even  If  the  app^lee 
was  bound  by  the  said  by-law,  passed  five 
years  subsequently  to  the  issuing  of  the  cer- 
tificate to  her  husband,  Its  requirement  Is 
that  an  action  on  the  certificate  must  be 
brought  within  one  year  from  the  time  the 
right  to  bring  it  bad  accrued.  There  was  no 
right  to  bring  it  nntll  proof  of  her  husband's 
death  had  been  furnished  to  the  defendant, 
for  the  payment  of  $2,000  to  her  was  to  be 
made  "upon  satisfactory  evidence"  of  his 
death.  The  certificate  and  the  by-laws  of  the 
Home  Circle  are  silent  as  to  when  proof  of 
death  was  to  be  furnished.  A  by-law  of  the 
Golden  Cross  provides  that: 

"No  action  at  law  or  in  equity  shall  be  brought 
or  maintained  in  any  court  for  any  cause  or 
any  daim  arising  out  of  memhership  in  the  order, 
or  upon  any  benefit  certificate,  unless  the  same 
is  commenced  within  two  yeiurs  from  the  time 
when  such  right  of  Action  accrues.  Said  right 
of  action  accrues  when  official  notice  oi  death  ia 
received  by  the  supreme  keeper  of  the  records." 

Notice  of  the  death  of  Huntington  was  sent 
to  and  received  by  Che  ai)i>dlant  within  two 
years,  and,  as  this  action  was  brougbit  with- 
in the  same  period,  the  second  defense  can- 
not prevail,  m  suppoirt  of  It  Ulman  v.  Gol- 
den Ctoss  (this  defendant)  220  Mass.  422.  107 
N.  B.  960,  Is  dted.  What  waa  there  decided 
is  entirely  consistent  with  our  own  view. 
Proof  of  the  death  of  the  holder  of  tbe  bene- 
ficiary certificate  was  furnished  to  the  Gol- 
den Cross  April  11,  1908,  and  a  caose  at  ac- 
tion th&ji  accrued ;  but  suit  was  not  brought 
until  June  27,  1911,  more  than  three  years 
thereafter,  and  It  was,  of  course,  beld  that 
the  disregard  of  the  by-law  of  the  Home  Cir- 
cle barred  a  recovery. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  U  alBrmed. 
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In  n  HAXWBLI/S  BSTATB  (two  caBes). 

(Supreme  Oowt  of  Pennsylvania.    AptQ  22, 
1918.) 

WHXS  *=»551— CONSTBUOTIOH— TbUSTB. 

Where  testator  devised  his  property  to  tma. 
tees  for  the  benefit  of  his  children,  and  direct- 
ed on  the  death  of  his  last  child  the  proceeds 
■honld  be  distributed  equals  among  the  grand- 
children per  stirpes,  the  chiloren  and  grandchil- 
dren were  the  sole  objects  of  his  bounty,  and  the 
■uccession  of  any  child  dying  without  iaiue  pass- 
ed to  the  survivors,  to  the  exclusion  of  personal 
representatives. 

Appeals  from  Superior  Court, 

In  tlie  matter  of  the  estates  of  John  Max- 
well and  of  Elizabeth  Maxwell.  Bxceptlona 
to  adjudications  dismissed,  and  Charles  T. 
Maxwell  in  each  case  appeals.    Reversed. 

Argued  before  POTTBB,  STEWAKT, 
MOSOHZISKEB,  FBAZEB,  and  WAL- 
LING, JJ. 

Charles  S.  Wesley  and  J.  W.  McWiUlamB, 
both  of  PhlladeliAla,  for  appellant. 

POTTEB,  J.  We  hare  here  two  appeals, 
tnvolvlng  the  same  question,  taken  from  de- 
crees of  the  Superior  Court,  dismissing  ap- 
peals to  that  court,  from  the  final  decrees 
of  the  ori^ians'  court  of  Philadelphia  coun- 
ty, in  the  adjudication  of  the  accounts  of 
trustees  under  the  will  of  Elizabeth  Maxwell, 
deceased,  and  under  the  wlU  of  John  Max- 
well, deceased. 

Jolm  MaxweU  died  July  28,  1907,  leaving 
a  will  by  which  he  gave  his  residuary  estate 
to  trustees,  to  pay  the  income  thereof  to  his 
wife,  Elizabeth  Maxwell,  for  life,  and  pro- 
vided as  follows: 

"And  from  and  immediately  after  the  death  ot 
my  said  wife,  Elizabeth  Maxwell,  I  order  and 
direct  my  trustees  hereinafter  named,  to  keep 
and  hold  all  my  stock  in  the  Wilton  Hygiene 
Underwear  Knitting  Company,  for  and  during 
the  lifetime  of  mv  children  and  the  survivor  of 
them  and  to  pay  out  of  the  dividends  realized 
therefrom,  the  sum  of  six  hundred  dollars 
($600.0(n  per  annum  to  my  daughter,  Jessie  May 
Maxwell,  during  her  lifetime,  and  the  balance  of 
said  dividends,  if  any,  to  divide  equally  ammig 
my  other  children,  share  and  share  alike,  the 
issue  of  any  deceaiMd  child  to  take  its  parent's 
share.  And  upon  the  death  of  my  said  daugh- 
ter, Jessie  May  Maxwell,  I  order  my  said  trus- 
tees to  divide  the  entire  dividends  realized  from 
my  said  stock  equallv  amMig  my  children  share 
and  share  alike  until  the  death  of  my  last  sur- 
viving child.  Upon  the  death  of  my  last  sur- 
^vlving  child,  I  order  and  direct  my  trustees  or 
their  successors  to  sell  my  stock  in  the  Wilton 
Hygiene  Underwear  Knitting  Company,  and  di- 
vide the  proceeds  equally  among  my  grandchil- 
dren per  stirpes." 

The  testator  left  to  survive  him  his  widow 
and  eight  children  and  the  child  of  a  deceas- 
ed son.  The  widow,  Elizabeth  Maxwell,  died 
Jnly  8,  1908,  leaving  a  will  containing  the 
following  provision: 

"I  give  and  beoueath  all  the  stock  that  I  own 
In  the  Wilton  Hygiene  Underwear  Knitting 
€!ompany  to  my  executors  and  trustees  herein- 
after named,  to. keep  and  to  hold  for  and  during 
the  lifetime  of  my  children,  «uid  the  survivor  of 


them  and  to  divide  equally  among  my  said  chil- 
dren, share  and  share  alike,  the  issue  of  any  de- 
ceased child  to  take  its  parent's  share,  all  divi- 
dends reaUsed  tr<Mn  said  stock,  and  upon  the 
death  of  my  last  surviving  child,  I  order  and  di- 
rect my  executors  to  sell  my  stock  in  the  Wilton 
Hygiene  Underwear  Emitting  Companv  and  to 
divide  the  proceeds  among  my  grandchildren  per 
stirpea." 

William  O.  Maxwell,  one  of  the  children  of 
John  and  Elizabeth  Maxwell,  died  May  16, 
1015,  intestate,  unmarried  and  without  is- 
SU&  Thereafter  the  trustees  under  both  wills 
filed  accounts.  Upon  the  audits,  the  question 
arose  as  to  what  disposition  should  be  made 
of  the  share  of  the  Income  which  had  been 
payable  to  William  G.  Maxwell,  during  his 
life,  and  which  bad  accrued  after  his  death. 
The  aadltlng  Judge  held  that  W.  G.  Maxwell 
had  a  vested  estate  in  a  one-ninth  share  of 
the  Income,  accruing  between  the  death  of 
his  mother  and  that  of  the  last  survivor  of 
Ills  brothers  and  sisters,  and  awarded  the 
income  already  accrued  since  his  death  to 
his  administrator.  Exceptions  to  the  adjudi- 
cation were  dismissed  by  the  court  in  banc, 
and  the  finding  of  the  auditing  Judge  sustain- 
ed. On  appeal,  the  Superior  Court  affirmed 
the  decrees  of  the  orphans'  court 

While  there  1b  no  express  gift  over  of  any 
part  of  the  Income  npon  the  death  of  one  of 
testator's  children  before  the  arrival  of  the 
time  fixed  for  final  distribution  of  the  princi- 
pal, the  will  shows  clearly  an  intention  that 
the  entire  income  shall  be  paid  to  testator's 
children  and  grandchildren,  and  to  no  other 
persons.  It  Is  to  be  divided  equally  "among 
my  said  children,  share  and  share  alike,  the 
issue  of  any  deceased  child  to  take  its  parent's 
share."  This  language  is  very  similar  to  that 
of  the  will  construed  in  Rowland's  Estate, 
141  Pa.  6S8,  5S4,  21  Atl.  7S5,  786,  which  was : 

"The  surplus  of  net  income  ♦  •  •  I  direct 
to  be  annually  divided  equally,  per  stirpes  and 
not  per  capita,  between  my  five  children  [naming 
them]  and  the  issue  of  [naming  them]  deceased, 
and  the  issue  of  any  other  of  said  chudren  that 
may  at  any  time  have  died  leaving  issue." 

In  that  case  Mr.  Justice  Williams  said  that 
the  intention  of  the  testator  was  to  give  the 
income  of  his  estate  to  "two  classes,  vIZh  liv- 
ing children  of  the  testator,  and  living  is- 
sue of  deceased  children  taking  in  the  right 
of  the  parent,  or  i>er  stiri)es."  TUs  exclud- 
ed children  who  were  not  living  when  the 
right  to  distribution  of  the  Income  accrued. 

Again  in  Rowland's  Estate,  161  Pa.  26,  24 
AtL  1091,  a  later  case  tuvolving  the  construc- 
tl<m  of  the  same  will,  the  former  ruling  was 
followed  and  reaffirmed;  the  case  being  dted 
in  the  opinion  (151  Pa.  27,  24  Atl.  1092)  as 
Bomelsler's  Appeal,  141  Pa.  563,  21  Atl.  735. 
Mr,  Justice  WUUams  said  (161  Pa.  29,  24 
Aa  1092): 

"The  <^jects  of  his  [testator's]  bounty  are 
ranged  in  two  classes,  one  of  whidi,  comprising 
his  own  dtildren  living  at  the  time  of  the  dis- 
tribution, is  a  constantly  decreasing  class,  up- 
on the  extinction  of  which,  by  the  death  of  the 
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last  anrviviBg  child,  the  tnut  enda  and  the  es- 
tate goes  into  final  distribution.  The  other, 
comprising  living  issue  of  his  deceased  children, 
is  a  constantly  increasing  class,  which  must 
finally  include  all  the  benefidanea  under  the 
will,  and  to  the  members  of  which  the  estate  is 
to  |;o  in  fee  simple.  This  being  settled,  and  the 
division  being  made  per  stirpes,  we  think  all 
the  distributees  take  the  same  estate  in  the  in- 
come, viz.  a  life  estate  with  remainder  over  to 
living  issue,  if  any,  and  in  default  of  Issue  of 
such  decedent  then  over  to  surviving  distribu- 
tees, per  stirpes." 

The  latest  case  Involving  a  similar  ques- 
tion, Is  Buddy's  Estate,  257  Pa.  628,  101  AU. 
818,  affirming  the  decision  of  the  Superior 
Court  at  63  Pa.  Super.  Ct.  34.  There  the 
trustee  was  directed,  after  the  death  of  the 
life  tenant,  "to  pay  the  said  income  In  equal 
shares  to  her  ctalldren-,  as  above  set  forth 
and  to  the  children  of  any  of  ber  said  chil- 
dren who  may  be  deceased,  snch  diildren 
to  take  their  parents'  share,  until  the  death 
of  the  last  of  my  said  niece's  children."  It 
was  held  that  the  case  was  ruled  by  Row- 
land's Estate.  In  the  opinion  of  the  Superior 
Court  (63  Pa.  Super.  Ct  88-40)  the  resem. 
blance  between  the  two  cases  Is  pointed  out 
at  length,  and  in  this  court  It  was  said  per 
curiam  (2S7  Pa.  634,  101  AtL  820) : 

"The  clearly  expressed  intention  of  the  testa- 
tor confines  the  distribution  of  the  income  from 
the  estate  to  the  children  of  his  deceased  niece, 
Eliza  M.  Fagan,  and  their  issue.  This  was  the 
correct  conclusion  of  the  Superior  Court  Bud- 
dy's Estate,  63  Pa.  Super.  Ct.  34.  Helen  Fagan 
Moore,  a  grandniece,  having  died  without  issue, 
her  interest  in  the  income  terminated  with  her 
death.  RowUnd's  Estate,  141  Pa.  S63  [21  AtL 
735]." 

In  the  present  case,  both  the  orphans' 
court  and  the  Superior  Court  followed  the 
decision  In  Little's  Appeal,  81  Pa.  190,  192, 
where  Mr.  Justice  Pazson  said  that  the  point 
In  controversy,  briefly  stated,  was  this: 

"The  testator  gives  the  entire  income  from  his 
estate,  consisting  wholly  of  personal^,  during 
the  life  of  his  daughter  Elisabeth,  or  while  she 
shall  remain  single,  to  his  two  daughters,  Mrs. 
Martha  J.  little  and  the  said  Elizabeth,  the 
former  to  receive  one-third  and  the  latter  two- 
thirds  of  the  said  income.  Mrs.  Little  is  now 
deceased,  leaving  a  husband  and  children;  Eliza- 
beth is  still  living  and  unmarried.  The  princi- 
pal •  •  •  is  not  to  be  distributed  until  aft- 
er Elizabeth  marries  or  dies.  In  the  meantime 
what  is  to  become  of  the  one-third  of  the  inonne 
formerly  paid  to  Mrs.  Little?" 

It  was  held  that  it  was  payable  to  the  legal 
representatives  of  the  deceased  daughter, 
upon  the  ground  that  there  was  no  gift  over 
of  the  Income  on  the  death  of  Mrs.  Little. 
We  are  clear,  however,  that  the  conclusliHi 
there  reached  is  not  a  rule  of  law  properly 
to  be  applied  to  the  case  in  hand.  This  case 
Is  to  be  governed  by  the  principle  set  forth 
In  Rowland's  Estate,  and  as  applied  in  Bud- 
dy's Estate,  supra.  There  Is  nothing  In  the 
wills  now  before  us  which  Indicates  an  Inten- 
tion to  make  any  distinction  between  the 
children.  It  clearly  appears  that  the  chil- 
dren who  died  leaving  Issue  were  to  have 


but  a  life  estate.  What  Is  there  In  the  wills 
to  Indicate  that  a  dilld  dying  without  issue 
should  have  any  greater  or  other  interest 
In  the  Income  than  a  child  dying  and  leav- 
ing Issue?  Nothing  that  we  can  find;  and 
yet  such  would  be  the  effect  of  the  decision 
by  the  orphans'  court,  and  Its  affirmance  by 
the  Superior  Court  Then  again,  admitted- 
ly, under  the  language  of  the  wills,  the  in- 
terest of  the  last  survivor  of  the  children  is 
an  estate  for  life  only,  as  upon  su<di  death 
the  estate  la  to  be  distributed  among  the 
grandchildren  per  stirpes.  What  Is  there  la 
the  wills  to  warrant  the  award  of  any  great- 
er or  other  estate  to  any  of  the  children  than 
was  bestowed  upon  the  survivor  of  than? 
Technically,  the  gift  was  per  autre  vie; 
but  to  allow  this  consideration  to  determine 
the  question  in  favor  of  vesting,  In  a  chUd 
dying  without  issue,  the  share  In  the  Income 
to  which  It  was  entitled  while  living,  would 
be  to  disappoint  the  intention  and  purpose 
of  the  testator  and  testatrix,  to  the  ^tent. 
at  least  that  It  would  make  the  accumula- 
tion of  Interest  on  the  share  of  one  dying 
without  Issue  a  part  of  the  estate  of  such 
a  one,  and  therefore  liable  for  his  debts.  In 
neither  of  the  wills  do  we  see  that  there  was 
In  contemplation  any  such  result  It  was 
evidently  Intended  to  confine  the  sucoessloii 
to  the  share  of  any  dying  without  Issue  to  the 
survivors.  Only  living  children  or  tbfii  Is- 
sue representing  them  could  take.  As  Wil- 
liams, J.,  said  In  Rowland's  Estate,  supra, 
the  purpose  was  to  deal  with  the  beneflda- 
rles  In  classes,  and,  upon  the  death  of  any 
one  without  issue,  the  class  as  to  him  fail- 
ed, and  bis  life  estate  fell  In.  Why  shoald 
a  mere  flcti(m  of  the  law  be  permitted  to 
govern  In  such  a  case  as  this,  when  It  Is 
apparent  that  the  testator  Intended  ber  <dill- 
dren  and  granddilldren  to  be  the  sole  ob- 
jects of  her  bounty?  We  adhere  to  the  doc- 
trine of  the  decision  )n  Rowland's  instate. 

The  assignments  of  error  in  each  of  these 
appeals  are  sustained;  the  decrees  of  the 
Superior  Court  are  reversed,  as  are  also 
those  of  the  orphans'  court  In  each  case: 
the  costs  of  these  appeals  to  be  paid  ont  of 
the  respective  funds  for  distribution.  It  Is 
further  ordered  that  the  records  be  remitted 
for  distribution  In  accordance  with  the  view 
of  the  law  as  expressed  In  this  opinion. 


(in  Pa.  »> 
BOWAN  V.  COMMONWBAI/TH. 

(Supreme    Court    of   Pennsylvania.      April    S, 
1918.) 

1.  ArPKAX.  AifD  Bbbob  «=>731(2)  —  AsBioif - 

icENTS  or  Ebbob— Sditicikhct. 
On  appeal  in  a  case  tried  by  the  court,  as- 
signments of  error  complaining  of  findings  of 
fact  and  conclusions  of  titw  are  defective,  wh«re 
they  fail  to  show  excq;>tions  taken,  or  the  ac- 
tion thereon,  though  exceptions  were  in  fact 
filed  and  overruled. 
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2.  Appeai   and   Ekbob   «=»731(^  —  Assiow- '  This  error  Is  attempted  to  be  corrected  by 


ICENT8  OF  Ebbo»— SmncuiNOT. 
Where  error  is  asi^ned  to  the  findings  and 
conclusions  of  the  court  below,  the  particular 
ones  to  which  exceptions  are  taken  should  be 
quoted  and  the  action  of  the  court  set  forth  to- 
gether with  the  exceptions. 
8.  Ekinent  Douain  «=>124— Pakks— Biobib 

OF  Adjoining  Landowner. 
Under  Acts  May  30, 1893  (P.  U  183),  March 
19,  1903  (P.  L.  37),  April  7,  1906  (P.  U  117), 
and  June  23,  1917  (P.  Ia  640),  relating  to  ac- 
quisition of  Valley  Forge  as  a  public  park,  not 
defining  its  limits,,  but  authorizing  the  commis- 
sioners to  do  so,  a  person  purchasing  within 
its  possible  limits  after  the  passage  of  the  acts 
was  not  chargeable  with  notice  that  her  land 
would  be  taken  so  as  to  preclude  her  from  re- 
covering the  value  of  the  property  with  im- 
provements. 

4.  BXINBNT  DOICAIN  «S9l24r-AWABD  OF  DAM- 
AGES. 

After  Act  April  7,  1906,  permitting  Wash- 
ington's headquarters  at  Valley  Forge  to  be 
indaded  within  a  park  to  be  established,  prop- 
erty adjacent  was  purchased,  considerable  im- 
provements being  made,  and  thereafter  the  perk 
commissioners  included  the  land  within  the  park, 
plaintiff  could  recover  the  value  of  the  land  and 
improvements  at  the  time  she  was  notified  of  the 
taking. 

5.  Eminent   Domain   9=»202(4)  —  Awabd   of 
Damages— Elements. 

Where  park  commissioners  condemn  land 
adjoining  a  park  for  purposes  of  its  extension, 
the  value  of  the  premises  taken  and  improve- 
ments made  for  purpose  of  serving  refresh- 
ments and  entertaining  visitors  should  oe  consid- 
ered on  the  question  of  damages. 

Appeal  from  Court  of  Cknnmon  Pleas; 
Montgomery  ,Coanty. 

Proceedings  by  the  Oommonwealth  for  con- 
demnation of  property  of  Mary  I/.  Rowan. 
Exceptions  to  the- findings  of  the  trial  judge 
were  dismissed  and  Judgment  entered  <m  the 
findings,  and  the  Oommoawealth  appeals. 
Affirmed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TER,  MOSOHZISKEB,  FRAZEB,  and 
WAIiLINO,  JJ. 

J.  P.  Hale  Jenkins,  of  Norristown,  Fran- 
cis Staunk  Brown,  of  Philadelphia,  and  Mont- 
gomery Evans,  of  Norristown,  for  the  Com- 
monwealth. J.  Washington  Logue  and  M. 
M.  OlbscMi,  both  at  Philadelphia,  for  appel- 
lee. 

FRAZER,  J.  The  commonwealth,  through 
the  Valley  Forge  Park  Commission,  appro- 
priated plalntUTs  property  for  park  purpos- 
es, and,  being  unable  to  agree  with  her  as  to 
the  compensation  to  be  paid,  viewers  were 
appointed,  from  whose  award  an  appeal  was 
taken  and  the  case  tried  before  the  court  be- 
low without  a  jury.  From  the  decree  of  the 
court  the  commonwealth  appealed.  The  prin- 
cipal questions  raised  are  the  proper  meas- 
ure of  damages,  and  the  time  from  whidli 
they  are  to  be  computed. 

[1,  2]  The  paper  book  filed  oa  b^alf  of 
the  commonwealth  contained  flagrant  viola- 
tions of  our  rules.  The  stat«nent  of  ques- 
tions Involved  violates  the  rule  as  to  length. 


filing  a  typewritten  statement,  a  practice  not 
to  be  conmiended.  Further,  the  assignments 
of  error,  four  in  number,  are  defective.  EJach ' 
alleges  error  tn  the  findings  or  conclusions  of 
law  of  "the  court  below,  but  not  one  quotes 
a  finding,  nor  do  they  show  exceptions  taken, 
or  the  action  of  the  court  thereon,  although 
exceptions  to  the  findings  were,  in  fact,  filed 
and  argued  and  formally  overruled.  We 
have  repeatedly  said  assignments  of  error 
are  an  essential  part  of  the  pleadings  and 
on  appeal  must  be  complete  In  themselves 
without  reference  to  other  parts  of  the  rec- 
ord. North  Mountain  Water  Supply  Co.  v. 
Troxell,  223  Pa.  315,  72  Atl.  621 ;  Burkhard 
V.  Penna.  Water  Co.,  243  Pa.  369,  90  Atl. 
157.  Where  error  Is  assigned  to  the  findings 
and  conclusions  of  the  court  below,  the  par- 
ticular one  to  whldi  exception  Is  taken 
should  be  quoted,  and  the  action  of  the  court 
set  forth,  together  with  the  exception,  in  or- 
der that  the  assignment  shall  show  the  com- 
plete transaction.  lAnd  Title  &  Trust  Co.  v. 
Shoemaker,  257  Pa.  213,  101  AU.  335;  Le- 
high Valley  Trust  Co.  v.  Strauss,  258  Pa. 
382,  101  Atl.  1047.  The  appeal  might  well 
be  quashed  because  of  the  defects  refer- 
red to. 

[3,  4]  We  have  examined  the  case  on  its 
merits,  however,  and  find  no  error  In  the 
conclusion  reached  by  the  learned  judge  of 
the  court  below.  The  Act  of  May  30,  1893 
(P.  L.  183),  relating  to  the  acquisition  of 
Valley  Forge  as  a  public  park  "for  the  pur- 
pose of  perpetuating  and  preserving  the  site 
on  which  the  Continental  Army  under  which 
General  George  Washington  was  encamped 
In  winter  quarters  at  Valley  Forge,"  pro- 
vides, In  section  1,  that  title  to  the  grounds, 
"taududing  Forts  Washington  and  Hunting- 
don, and  the  entrenchments  adjacent  thereto, 
and  the  adjoining  grounds.  In  all  not  exceed- 
ing two  hundred  and  fifty  acres,  but  not  in- 
cluding therein  the  property  known  as  Wash- 
ington's headquarters,  •  •  •  (jie  location 
and  boundaries  thereof  to  be  fixed  by  the 
commissioners  hereafter  mentioned,"  should 
be  "vested  In  the  state  of  Pennsylvania"  and 
laid  out  and  maintained  forever  as  a  public 
park.  Section  3  of  the  act  provides  for  pay- 
ment for  the  property  taken  and  the  fixing 
of  the  value  of  sudi  jHroperty,  in  event  of 
their  failure  to  agree  with  the  owners,  by  a 
Jury  to  be  appointed  by  the  court  of  quarter 
sessions,  with  a  further  provision  that: 

"If  the  said  commissioners  shall  delav  peti- 
tioning, as  aforesaid,  for  the  period  of  sixty 
days  after  notice  is  riven  of  their  taking  pos- 
session of  said  groundj  then  said  jury  shall  be 
appointed  upon  the  petition  of  any  person  whose 
property  shall  be  so  taken." 

An  amendment  to  section  1  of  the  act  ap- 
proved March  19,  1903  (P.  L.  87),  lncre«ised 
the  maximum  area  of  the  park  to  COO  acres, 
and  by  Act  of  April  7,  1905  (P.  L.  117),  this 
limit  was  further  augmented  to  1,000  acres. 
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Tbfi  last-named  act  also  removed  the  excep- 
tion appearing  In  the  act  of  1883,  with  refer- 
ence to  Washington's  headquarters,  thus  for- 
mally Including  that  property  within  the 
possible  park  area.  By  Act  of  June  23,  1917 
(P.  L.  640),  the  maxlmmn  area  was  stUl  for^ 
ther  increased  to  1,500  acres.  The  amenda- 
tory acts  preserved  In  the  Identical  words 
the  provision  of  the  act  of  1893  referring  to 
location  and  boundaries.  PlalntlfT's  property, 
consisting  of  a  lot  on  which  was  erected  a 
dwelling  house  and  a  small  building  used  for 
the  purpose  of  a  shooting  gallery  and  for 
serving  refre^ments  and  selling  souvenir 
postal  cards  to  persons  visiting  the  park, 
adjoined  Washington's  headquarters  on  the 
south.  PlalntlfF  purchased  the  property  in 
1908  from  her  husband,  who  had  become  the 
owner  In  1906.  I^ey  occupied  the  premises 
as  a  residence  until  1916,  and  derived  con- 
siderable revenue  by  serving  refreshments 
and  entertaining  visitors  to  Whshlngton's 
headquarters.  At  a  meeting  of  the  Valley 
Forge  Park  Commladoners,  held  June  5, 1916, 
a  resolution  was  adopted  fixing  "the  location 
and  boundaries  and  area  of  the  ground  to 
be  taken  In  addition  to  those  heretofore  ac- 
quired" so  as  to  Include  plalntUTs  premises, 
and  on  June  24, 1916,  formal  notice  was  given 
plain tUf  that  her  "land  had  been  appropriat- 
ed and  condemned  by  said  commonwealth  of 
Pennsylvania  for  public  purposes." 

The  commonwealth  contends  plaintiff's 
land  was  taken  and  condemned  by  the  act  of 
1893,  and  that  the  value  of  her  property  must, 
accordingly,  be  determined  as  of  that  date. 

The  statutory  provisions  quoted  clearly 
indicated  that  the  Legislature  contemplated 
further  steps  to  be  taken  by  the  commission- 
ers to  fix  the  location  and  boundaries  of  the 
250-acre  tract  they  were  given  power  to  ap- 
propriate. The  maximum  area  merely  was 
given,  leaving  to  the  commissioners  to  fix 
the  exact  boundaries;  the  only  positive  di- 
rection to  them  being  to  Include  the  forts  and 
adjacent  trenches.  Until  after  the  commls- 
doners  had  fixed  the  exact  location  and  boun- 
daries, owners  of  land  not  covered  by  these 
designated  objects  were  without  means  of 
determining  whether  or  not  their  property 
would  be  within  the  area  required  by  the 
state.  Upon,  the  location  and  boundaries 
being  fixed,  section  8  of  the  act  of  1893  con- 
templates giving  notice  to  the  owners,  and 
petition  for  appraisement  by  a  Jury  of  view 
within  60  days  thereafter.  Manifestly,  until 
these  preliminary  steps  are  taken  by  the 
commissioners,  no  right  to  ask  for  the  ap- 
pointment of  a  Jury  accrues  to  neighboring 
property  owners,  as  their  property  may  never 
be  taken.  This  ocxicluslon  is  strengthened 
by  the  subsequent  legislation  permitting  the 
,  commissioners  to  Increase  the  park  tract 
Surely  property  owners  in  the  vldnlty  were 
not  bound  to  foresee  a  gradual  growth  of  the 
park  and  Its  extent,  and  Improve  their  prop- 
erty at  the  risk  of  losing  the  cost  of  such  im- 


provemoitB  in  the  event  &e  commissioners 
should  at  a  future  day  decide  to  exerdae 
their  powers  and  Include  it  within  the  then 
existing  or  subsequently  enlarged  maximum 
park  area. 

The  commonwealOi  concedes  the  general 
rule  that  damages  for  taking  or  injury  to 
land  are  to  be  determined  as  of  the  date  ot 
the  actual  taking  or  the  doing  of  some  un- 
equivocal act  by  which  the  munldpallty  or 
the  state  Indicates  the  possession  of  the  own' 
er  is  about  to  be  disturbed  (Volkmar  Street, 
Philadelphia,  124  Pa.  320.  16  Aa  867; 
Whttaker  v.  Phoenlxvllle  Boro.,  141  Pa.  327, 
21  AtL  604);  but  relies  upon  Philadelphia 
Parkway,  260  Pa.  267,  95  Atl.  429,  as  bring- 
ing this  case  within  the  exception  to  the  rule. 
An  examination  of  the  opinion  In  that  case 
shows  the  facta  there  clearly  distinguish  It 
from  the  presmt  case.  The  court  there  te» 
ognlzes  the  general  rule  referred  to  above, 
but  bases  the  decision  on  the  fact  that  the 
dty  had  committed  an  unequivocal  act  show- 
ing an  intention  to  open  the  parkway,  and 
had  followed  Its  action  by  actual  work  cover- 
ing a  period  of  years;  such  proceedings  the 
court  holds  are  a  sufficient  substitute  for  the 
formal  ordinance  usual  in  street  (^lenlng 
cases.  It  should  be  noted  that  In  the  park- 
way Case  (260  Pa.  262,  204,  95  AtL  429, 
4S1)  there  was  "a  defined  public  way  within 
specified  and  limited  boundaries,"  and  tt 
is  said: 

"The  tennini  of  the  boulevard  are  definitely 
fixed  by  city  hiUl  at  one  eod  and  Fairmonnt 
Park  at  the  other.  The  courses  and  distances 
are  marked  on  the  gromid  and  at  some  ixHnta 
the  parkway  is  open  to  public  use.  Buudinpi 
have  been  torn  down  at  each  end  and  a  large 
amount  of  work  done  locddng  to  final  cMnple- 
tion.  As  hereinbefore  stated,  the  parkway  must 
be  regarded  aa  one  entire  improvement.  It  is 
either  this  or  nothing." 

In  the  Parkway  Oase,  exact  boundaries  of 
the  highway  were  designated  from  the  begin- 
ning, and  property  owners  knew  at  that  time 
whether  their  property  was  within  or  without 
the  line  of  the  Improvement.  The  decision 
merely  holds  In  effect  that  where  such  Is  the 
case,  and  the  Improvement  is  an  entire  one 
and  cannot  be  carried  out  In  part  only  and 
yet  effectuate  the  purpose  for  whldi  It  was 
planned,  the  adoptl<»i  of  a  formal  ordinance 
Is  not  a  necessity,  but  the  liability  of  the 
dty  for  damages  may  be  fixed  by  Its  act  In 
talcing  physical  possession  of  a  portion  of  the 
property  and  beginning  the  work  of  Improve- 
ment, thus  Indicating  an  unequivocal  Inten- 
tion to  take  the  whole  for  the  purpose  for 
whldi  Intended.  a%at  case  must  be  confined 
to  Its  own  facts. 

In  the  present  case,  we  are  met  at  the 
start  with  the  fact  that  the  boundaries  of  the 
26Q-acre  tract  were  not  spedfied,  but  left 
to  the  discretion  of  the  commissioners  to  be 
exerdsed  at  sudi  time  as  they  might  see  fit 
No  spedfic  area  or  property,  other  than  the 
forts  and  entrendiments  named  In  the  act, 
was  neoessaiy  to  carry  out  the  purpose  of 


Digitized  by 


Google 


Pfc) 


COMMONWXAX;rH  V.  PUDER 


606 


the  statnte.  nie  I/^UIatnre  originally  lim- 
ited the  park  area  to  a  maximum  of  260 
acres,  even  excluding  Wasblngton^s  head- 
Quarters,  the  moat  Important  part  in  point  of 
Interest,  more  than  likely  because  the  precise 
eitent  of  the  land  used  by  Washington's 
army  was  unknown.  Until  the  commissioners 
acted  by  definitely  fixing  the  boundaries, 
there  was  no  means  of  determining  the  proi>- 
erty  to  be  Included  within  the  tract  the 
state  proposed  to  acquire.  The  subsequent 
acta  increasing  the  area  were  equally  indef- 
inite. On  the  whole,  there  is  nothing  to 
take  the  present  case  out  of  the  general  rule 
abore  stated,  and  the  time  of  appropriation, 
mu»t  be  considered  as  of  the  date  when  the 
commlBslonera  formally  concluded  to  take 
plaintHTs  property  and  notified  ber  of  that 
ftict 

[i]  The  remaining  question  is  whether  the 
court  properly  considered.  In  connection  with 
the  question  of  damages,  the  ralue  of  the 
premises  for  the  purpose  of  serving  refresh- 
ments and  otherwise  entertaining  visitors 
to  the  park.  The  court  based  Its  findings  on 
the  market  value  of  the  premises  "for  any 
purpose  that  would  Induce  persons  to  pur- 
chase  it  at  the  time  It  was  taken."  This  la 
In  accord  with  the  general  rule  permitting 
consideration  of  any  use  to  which  the  prop- 
erty may  fairly  be  applied  and  adopted. 
Marine  Coal  Co.  v.  Pittsburgh,  etc.,  R. 
Co.,  246  Pa.  478,  92  AQ.  688;  North  Shore 
R.  Co.  V.  Penna.  Co.,  261  Pa.  446,  06  AU.  900. 
The  amount  fixed  by  the  court  below,  In  view 
of  the  testimony  of  the  witnesses  on  both 
aides,  is  conservative,  and,  In  fftct,  no  fault 
is  found  with  the  sum  awarded,  except  the 
single  contention  that  the  court  Improperly 
considered  plaintUTs  use  of  the  property  for 
business  purposes  as  an  Item  In  estlmatlug 
Its  market  value. 

The  Judgment  is  affirmed. 

<26i  Pa.  Ut) 

COMMONWEALTH  v.  PUDER. 

(Snpreme  Ooort  of  Pumaylvania.    April  22, 
1918.) 

1.  CoNBTXTiri'iONAi.  LAW  «=»48— Yaudttt  or 
Statxttk— PowKB  or  Coubtb. 

An  act  must  be  upheld,  unless  its  provisions 
plainly  violate  a  constitutional  mandate. 

2.  CoNSTironoNAi.  Law   «=70(3)— Dutt   of 

OOUBTS. 

The  LegislatDK  is  the  sole  judge  of  the  ex- 
pediency of  a  statute,  aa  well  as  the  necessity 
for  its  enactment;  and  whether  it  be  wise 
or  necessary  will  not  be  considered,  in  determin- 
ing its  constitutionality. 

8.  STAT0TBS  «s>81— SPEOAK  LxOIBLATIOir. 

Act  June  17,  1915  (P.  L.  1012),  regulatlnx 
the  loaning  of  money  in  sums  of  $300  or  less, 
prescribing  penalties  for  its  violation,  is  not  ob- 
jectionable as  special  legislatioa,  in  violation  of 
Const,  art.  8,  |  7. 

■4.  Statutob  «s»114<1)— Tctlb  of  Aot— Sufet- 
onsNCT. 
Tiie  title  of  Act  June  17,  1916  (P.  L.  1012), 
KVgalating  the  business  of  loaning  money  in  sums 
-of  $.^00  or  less,  gives  sufficient  notice  of  the 
provision^  of  the  act  providing  for  criminal  pun- 


iahment  of  one  who  loans  money  without  procur- 
ing a  licenae. 

6.  OORSTITCTIORAI,  LAW  ®S362  —  BANK  COK- 
'     mSBIOITKB  —  OBART  of  LsOISLATIVI  DlSOKB- 
TION. 

Act  June  17,  1916  (P.  L.  1012),  regulating 
the  loaning  of  money  in  small  sums,  and  giving 
commissioner  of  banking  discretion  to  grant  li- 
cense to  applicants,  is  not  unconstitutional  as  a 
grant  of  legislative  discretion. 

6.  Pawnbboeess  9=>2— Lioersks— YALiniTT. 
Act  June  17,  1915  (P.  L.  1012),  regulating 
the  loaning  of  money  in  small  sums,  and  giving 
commissioner  of  banking  discretion  to  grant  li- 
cense to  applicant,  held  not  invalid. 

Appeal  from   Superior  Court 

H.  Matthias  Puder  was  convicted  of  vio- 
lating the  statute  relating  to  the  loan  of 
moneys  in  .small  sums,  and  appeals.  Af- 
firmed. 

Argued  before  POTTER.  STEWABT, 
MOSCHZISKBR,  and  FRAZER,  JJ. 

Owen  J.  Roberts  and  Charles  H.  Weston, 
both  of  Philadelphia,  for  appellant  Joseph 
H.  Taulane,  Asst  Dist  Atty.,  and  Samuel  P. 
Rotan,  Dist  Atty.,  both  of  Philadelphia,  for 
the   Commonwealth. 

FRAZISR,  J.  Defendant  appeals  from  the 
judgment  of  the  Supwlor  Court  affirming 
the  court  of  quarter  sessions  of  Philadelphia 
county,  entered  on  a  verdict  of  guilty  on  an 
indictment  diarging  defendant  with  a  mis- 
demeanor in  violating  the  act  of  June  17, 
1915  (P.  L.  1012),  "reguUtlng  the  business  of 
loaning  money  in  sums  of  three  hundred 
(1300)  dollars  or  less,"  and  prescribing  pen- 
alties for  its  violation.  The  principal  con- 
tention is  that  the  statute  is  unconstitutional 
as  special  legislation,  though  appellant  also 
questl<»s  the  sufilcieDcy  of  the  title  and 
whether  the  act  is  an  Improper  delegation  of 
legislative  potver  to  the  banldng  c«Hnml8- 
sioner. 

[1, 2]  In  view  of  the  decision  of  this  court 
In  Commonwealth  v.  Young,  248  Pa.  468,  94 
AtL  141,  teUei  upon  by  defendant  in  which 
we  hdd  an  act,  in  many  respects  similar  to 
Oie  one  under  discussion,  approved  June  6, 
1913  (P.  L.  429),  to  be  unconsUtutional  as 
class  legislation,  a  comparison  of  the  provi- 
sions of  that  act  with  the  present  one  Is  im- 
portant for  the  purpose  of  ascertaining 
whether  there  is  in  fact  such  distinction  be- 
tween the  two  as  to  warrant  a  different  con- 
clusion in  the  present  case — bearing  in  mind 
the  rule  that  every  presumption  is  in  favor 
of  the  validity  of  the  exercise  of  legislative 
power,  and  that  the  act  must  be  upheld  im- 
less  its  provisions  plainly  riolate  a  ccmsti- 
tutlonal  mandate.  Sharpless  et  al.  v.  Mayor, 
etc..  21  Pa.  147,  164,  69  Am.  Dec.  759;  Com- 
monwealth v.  Butler,  99  Pa.  535,  640 ;  Com- 
monwealth T.  Grossman,  248  P^  11,  14,  93 
AtL  781. 

The  act  of  1918  referred  to  provided  tot 
the  licensing  of  money  lenders  under  the 
supervision  of  the  court  of  quarter  sessions ; 
the  relevant  provisions  for  the  purpose  of 
this  discusslcm  being  found  in  section  2, 
which  reads  as  follows: 
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"Any  penon,  eopartnerahip,  aBsociation,  or 
corporation  who  shall  obtain  a  license,  in  ac- 
cordance with  die  proyisions  of  section  one  of 
this  act,  shall  be  entitled  to  loan  money  at  bis. 
their,  or  its  place  of  business,  for  which  said 
license  is  issued,  and  to  charge  the  borrowers 
thereof,  for  its  use  or  loan,  interest  not  to  ex- 
ceed the  rate  of  six  per  centum  per  annum,  and 
a  brokerage  fee  of  not  more  than  one-tenth  of 
the  amount  actually  loaned.  No  charge,  in 
addition  to  the  said  interest  and  brokerage  fee 
shall  be  exacted,  charged,  or  collected,  except- 
ing an  examination  fee  of  not  more  than  one  dol- 
lar on  all  loans  not  exceeding  fifty  dollars  in 
amount." 

The  act  of  1915,  on  the  other  hand,  sub- 
Btltutea  the  discretion  of  the  banking  com- 
missioner for  the  discretion  of  the  court  of 
quarter  sessions,  and,  after  regulating  the 
procedure  on  application  for  a  license  and 
specifying  the  necessary  quaUflcatlons  of 
the  applicant,  provides  further  in  section  2 
that: 

"Any  person,  persons,  copartnership,  associa- 
tion, or  corporation  who  shall  obtain  a  license, 
in  accordance  with  the  provisions  of  section  one 
of  this  act,  shall  be  entitled  to  loan  money  in 
sums  of  three  hundred  ($300)  dollars  or  less, 
either  with  or  without  security,  to  individuals 
pressed  for  lack  of  funds  to  meet  immediate  ne- 
cessities, at  hi^  their^  or  its  place  of  business, 
for  which  said  license  is  issued,  and  to  charge  the 
borrowers  thereof,  for  its  use  or  loan,  interest  as 
follows:  Upon  loans  not  exceeding  one  hundred 
($100)  dollars  in  amount,  not  more  than  three  (3) 
per  centum  per  m<mth;  upon  loans  exceeding  one 
hundred  ($100)  dollars  in  amount,  and  not  ex- 
ceeding three  hundred  (1300)  dollars,  not  more 
than  (2)  per  centum  per  month;  and,  in  addi- 
tion, in  any  case  in  which  the  loan  is  made  for  a 
period  of  not  less  than  tour  (4)  months,  on  sums 
not  exceeding  fifty  ($50)  dollars  in  amount,  an 
examination  fee  of  not  more  than  one  ($1)  dol- 
lar; on  sums  exceeding  fifty  ($50)  dollars,  an  ex- 
amination fee  of  not  more  than  two  ($2)  dollars, 
may  be  charged,  for  examining  the  security  of- 
fered or  the  credit  and  responsibility  of  the  bor- 
rower. No  charge  of  any  kind,  in  addition  to  in- 
terest shall  be  made  on  a  loan  of  less  than  fif- 
teen ($16)  dollars.  No  charge,  in  addition  to  the 
said  interest  and  examination  fee,  shall  be  ex- 
acted, charged,  or  collected." 

[3]  The  distinction  between  the  dasslflca- 
tlons  under  the  two  acts,  if  any,  must  rest 
ui>on  the  construction  of  the  provisions  above 
quoted.  In  the  act  of  1913  there  Is  no  limit 
to  the  amount  of  the  loans,  nor  is  there  a 
dearly  defined  dass  of  borrowers.  Under 
that  act  a  person  procuring  a  license  was 
privileged  to  charge  interest  at  the  rate  of 
6  per  cent  and  a  brokerage  and  examination 
fee  not  in  excess  of  that  provided  for  in  the 
act,  regardless  of  drcumstances  or  amount 
of  the  loan,  ^e  statute  being  general  in 
its  scope,  and  no  reasixi  appearing  on  its 
face  for  classifying  persons  complying  with 
its  provisions,  this  court  conduded  it  vio- 
lated article  3,  {  7,  of  the  Constitution  of 
Pennsylvania,  forbidding  the  passage  of  any 
local  or  spedal  law  fixing  the  rate  of  in- 
terest. That  this  was  the  basis  of  the  ded- 
sion  in  Commonwealth  v.  Toung,  supra,  ap- 
oears  from  the  following  language  In  the 
opinion  (248  Pa.  461,  94  Atl.  142): 

"The  general  scheme  of  the  act  is  to  create 
into  a  class  of  persons  absolutely  undistinguish- 
able  from  ths  entire  body  of  dtizenship  by  any- 


thing suggesting  a  differentiation  with  respect 
to  rights,  privileges,  immunities,  or  peculiarities, 
whether  arising  out  of  personal  or  business  rela- 
tions, and  then  to  invest  such  class  with  a  privi- 
lege denied  to  all  not  within  the  class,  namely, 
the  right  to  cdlect  on  money  loaned  a  rate  of  in- 
terest in  excess  of  that  to  which  all  others  are 
confined.    So  much  is  beyond  all  question." 

On  tlie  other  hand,  the  act  of  1916  om- 
flnes  the  class  of  loans  to  those  not  exceed- 
ing $300  and  defines  the  dass  of  borrowers 
as  "individuals  pressed  by  lade  of  funds  to 
meet  immediate  necessities."  It  thus  appears 
all  persons  are  eliminated  from  taking  the 
benefit  of  the  act,  except  those  who  desire 
to  make  loans  not  exceeding  $300  in  amount 
Commonwealth  v.  Toung  did  not  dedde  the 
Legislature  might  not  pass  a  law  regulating 
the  business  of  loaning  money  in  small  sums. 
On  the  contrary,  the  opinion  recognizes  this 
right,  if  a  proper  basis  of  classification  can 
be  found  as  appears  from  the  following  lan- 
guage (248  Pa.  461,  04  AU.  142): 

"Whether  such  persons  stand  in  need  of  far- 
ther facilities  of  this  character,  or  whether  it 
is  practicable  by  legislative  action  to  afford  the 
relief  needed,  are  questions  wholly  aside.  This 
one  fact  stands  out  with  a  distinctiveness  that 
makes  it  unmistakable  and  indisputable— the 
necessary  and  only  effect  of  this  act  must  be, 
not  to  benefit  such  as  are  necessitous,  but  to  ad- 
vantage a  dass  of  persons  who,  however  they 
may  have  qualified  by  showing  that  none  in  the 
dass  have  ever  been  convicted  of  certain  crimes 
and  misdemeanors,  are  yet  willing  to  pay  for  the 
privilege  of  exacting  from  those  made  depend- 
ent by  their  necessities,  a  rate  of  interest  more 
than  six  times  the  rate  borrowers  with  larger 
means  can  be  compelled  to  pay.  *  *  *  In 
what  we  have  said  our  purpose  has  been  simply 
to  show  that  the  one  certain  effect  of  the  act  is 
to  create  a  distinct  dass  out  of  persons  having 
in  common,  as  between  themselves,  no  pecnl- 
iarities  whether  of  person  or  business,  or  any- 
thing else,  distinguishing  them  from  any  other 
class,  and  investing  the  class  thus  artifidally 
created  with  special  and  exclusive  privilege  with 
respect  to  interest  charges  on  money  loaned. 
From  our  study  of  the  act  we  see  no  escape 
from  the  condnsions  above  expressed." 

It  remains  only  to  consider  whether  or 
not  the  basts  of  dasslflcation  adopted  in  the 
act  of  1915  is  a  proper  one.  In  Ayars'  App. 
Cal.,  122  Pa.  266,  281,  16  Ati.  356,  363  (2  L. 
R.  A.  677),  it  was  held  dasslflcation  to 
be  valid  must  be  based  upon-  "a  necessity 
springing  from  manifest  peculiarities,  dearly 
distinguishing  those  [members]  of  one  class 
from  each  of  the  other  classes,  and  impera- 
tivdy  demanding  legislation  for  each  class, 
separately,  that  would  be  useless  and  det- 
rimental to  the  others."  Classification  Is  a 
legislative  question,  subject  to  Judldal  re- 
vision only  so  far  as  to  see  it  Is  founded  on 
real,  and  not  merdy  artlfidal,  dlstinctlens, 
and  if  the  distinctions  are  genuine,  the  court 
caimot  dedare  the  dasslflcation  void,  though 
they  may  not  consider  the  basis  to  be  sound. 
The  test  is  not  wisdom,  but  good  faith,  in  tbe 
classification.  Seabolt  v.  Commlssimiers,  187 
Pa.  318,  41  AU.  22;  Commonwealth  v.  Gross- 
man, 248  Pa.  11,  93  AtL  781.  In  construe 
ing  a  statute^  the  presomptioD  is  that  it  is 
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a  valid  exerdae  of  legldatlTe  power,  and  the 
burden  la  upon  one  who  attacks  Ua  validity 
to  show  a  clear  violation  of  the  constitution- 
al proTislon.  "The  Legislature  is  the  sole 
Judge  of  tbe  wisdom  and  expediency  of  a 
statute,  as  w^  as  of  the  necessity  for  Its 
enactment,  and  whether  Q^e  legislation  be 
wise,  expedient,  or  necessary  Is  without  im- 
portance to  the  court  in  determining  its  con- 
stitutionality. In  other  words,  the  assembly 
has  a  free  hand  to  legislate  on  every  subject 
in  such  manner  as  it  deems  proper,  unless 
there  is  a  constitutional  prohibition  clearly 
expressed  or  necessarily  implied." '  Common^ 
wealth  V.  Grossman,  snpra.  Applying  the 
foregoing  principles  to  the  present  case,  the 
fundamental  question  is  whetlier  a  neces- 
Bit7  exists  demanding  legislatioik  for  the 
class  of  money  lenders  la  snms  of  $300  or 
less  to  those  of  limited  means  who  would 
otherwise  be  unable  to  procure  needed  funds, 
and  whether  classlflcation  adopted  to  meet 
such  necessity  Is  based  on  a  real  and  not 
merely  an  artificial  distinction.  The  sub- 
ject-matter of  the  act  has  been  before  the 
public  and  under  investigation  and  discus- 
sion for  a  number  of  years,  not  only  in  this 
Jurisdiction,  but  in  other  states  as  well, 
and  has  resulted  In  the  adopting  of  some- 
what similar  legislation  In  probably  half  the 
states  of  the  Union.  The  attempt  in  recent, 
years  to  eradicate  the  evils  of  the  so-called 
"money  loan  sharks"  by  proceedings  Insti- 
tuted in  Philadelphia  and  Pittsburgh  is  a 
matter  of  general  public  knowledge^  and 
those  who  have  glvoi  the  matter  close  in- 
vestigation and  thought  concede  that  a  im>- 
hiUtlon  of  the  business  does  not  accomplish 
the  desired  result,  and  that  the  only  prac- 
tical method  of  dealing  with  the  subject  is 
by  proper  regulation.  Our  Legislature,  in  a 
preamble  to  the  act  of  1915,  omitted  from  the 
Phamphlet  Laws,  but  shown  in  the  certi- 
fied copy  of  the  act  from  tbe  office  of  the 
secretary  of  the  commonwealth,  recognizes 
the  situation,  and  the  impracticability  of 
prohibiting  the  business  of  loaning  money  in 
small  amounts,  and  the  need  of  regulation 
and  supervision  by  law,  and  also  the  fact 
tliat  SUA  loans  are  necessarily  attei^ded 
with  greater  rislE  tiian  is  ordinarily  incident 
to  lending  money  by  banks,  pawnbrokers, 
and  others  who  loan  only  on  approved  colla- 
teral. The  fact  that  loans  of  this  nature 
rarely  exceed  the  sum  of  |300  is  admitted, 
and  tbe  adoption  of  the  amount  named  as  a 
limitation  affords  a  proper  criterion  for  a 
classification  in  so  far  as  the  peculiar  nature 
and  character  of  the  business  is  concerned, 
rrbe  matter  of  fixing  the  maximum  amount 
to  be  charged  for  the  use  of  money  rests  pri- 
marily in  the  discretion  of  the  Legislature 
and  is  within  the  police  power  of  the  state. 
Oriffith  y.  Ckmnecticut,  218  U.  S.  563,  31  Sup. 
ex.  132,  64  L.  Ed.  U61.  Statutes  passed  at 
various  times  by  our  state  Legislature  recog- 


nize certain  businesses  to  be  in  a  separate 
class,  and  authorize  as  to  them  a  departure 
from  the  regular  rate  of  interest  fixed  by  the 
general  law.  For  example,  building  and  loan 
assodationa  are  permitted  to  charge  a  premi- 
um on  loans  in  excess  of  the  legal  rate. 
There  exists  in  the  present  case  both  a  ne- 
cessity and  a  valid  basis  for  classlflcation  of 
tbe  business  of  loaning  money  in  small 
amounts,  with  or  without  security,  and  the 
distinction  between  the  present  law  and  the 
act  of  1913,  which  was  declared  unconstitu- 
tional in  Commonwealth  v.  Young,  supra, 
furnishes  adequate  support  for  the  conclu- 
sion of  the  court  below  that  the  present  act 
cannot  be  condemned  on  tbe  ground  of  im- 
proper classification. 

[4]  Appellant  also  contends  the  title  of 
the  act  Is  Insufficient  to  give  notice  of  the 
provision  for  criminal  punlstun^it  of  one 
who  loans  money  without  procuring  a  li- 
cense.   The  title  is: 

"An  act  regulating  the  business  of  loaning 
money  in  soms  of  three  hundred  ($300)  dollars 
or  less,  •  •  *  fixing  the  rates  of  interest 
and  charges  therefor;  requiring  tbe  licensing 
of  lenders,  and  prescribing  penalties  for  the 
violation  of  this  act" 

All  the  Constitution  requires  is  that  the 
title  of  an  act  shall  fairly  give  notice  of  its 
subject-matter  to  reascmably  direct  the  in- 
quirer to  the  contents.  Alleghraiy  County 
Home's  Case,  77  Pa.  77;  Bridgewater  Bor- 
ough V.  Big  Beaver  Bridge  Oo,  210  Pa.  105, 
SO  Atl.  697.  Certainly  the  use  of  the  word 
"penaltlec^  should  put  tbe  inquirer  upon 
notice  that  a  violation  of  the  statute's  pro- 
visions would  be  followed  by  either  dvll  or 
criminal  punishment,  or  botiL 

[5]  Neither  is  there  merit  in  the  argument 
that  the  act  is  an  improper  delegation  of  leg- 
islative discretion  to  the  banking  commis- 
sioner, by  whom  the  licenses  are  to  be  is- 
sued. As  was  stated  by  the  Superior  Court, 
the  appeal  is  not  from  an  act  of  the  banldng 
commissioner,  or  from  his  refusal  to  act,  as 
It  is  conceded  defendant  did  not  apply  for 
a  license,  or  otherwise  attempt  to  bring  him- 
self within  the  provisions  of  the  statute. 
The  mere  fact  of  the  commissioner  being 
given  power  to  grant  a  license  to  applicants, 
in  his  discretion,  if  satisfied  the  character 
and  general  fitness  of  the  ai^licant  is  such 
as  to  warrant  the  conclusion  that  the  busi- 
ness will  be  honestly  ccmducted,  is  not  a 
grant  of  legislative  discretion,  as  the  Legis- 
lature lias  fully  described  the  conditions  un- 
der which  he  is  to  act  There  are  various 
statutes  on  our  books  in  which  discretion  is 
given  to  a  public  offldal  or  board  to  deter- 
mine the  qualifications  of  applicants  for  li- 
cense to  carry  on  a  particular  kind  of  busi- 
ness, among  which  we  may  refer  to  the  act  of 
March  19, 1909  (P.  L.  46),  relating  to  the  qual- 
ification of  osteopathic  physidans  the  acts  of 
June  19,  1911  (P.  L.  1067),  and  May  15,  1915 
(P.  L,  534),  creating  a  state  board  of  censors 
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of  moTlng  pictures  (the  latter  were  npbeld 
In  Bnffalo  Brandi  Mntnal  Film  Corporatton 
▼.  Breitinger,  250  Pa.  225,  05  AtL  438),  and 
Franklin  Film  Hanufactorlng  Co.,  2S8  Pa. 
422,  08  AQ.  828),  and  the  act  of  July  22, 
1013  (P.  h.  028),  creating  a  Ure  sto(^  sanitary 
board,  upheld  In  Commonwealth  t.  Falk,  SO 
Pa.  Super.  Ot  217.  In  Bngel  t.  CMalley, 
210  U.  S.  128,  81  Sup.  Ct.  100,  56  L.  Ed,  128, 
the  New  Tork  Private  Bankers'  Act,  resting 
the  granting  of  licenses  In  the  state  control- 
ler was  sustained. 

The  case  of  O'Nell  et  aL  ▼.  American  Sire 
Insurance  Oo.,  166  Pa.  72,  80  Atl.  043,  26  L. 
R.  A.  715,  46  Am.  St  Bep:  650,  relied  upon 
by  defendant.  Is  not  controlling  here ;  In  that 
case,  as  we  pointed  out  In  Jermyn  ▼.  Scran- 
ton,  186  Pa.  605,  602,  40  AU.  072,  there  was 
an  attempt  to  delegate  to  a  single  Individ- 
ual the  power  to  prescribe  a  compulsory 
form  of  contract  betweeo  private  parties, 
leaving  to  the  ofiSdal  the  full  power  to  pre- 
scribe the  form  and  enforce  Its  nsa. 

The  Judgment  is  affirmed. 


(nn  Pa.  1») 

WBEEXMR  ▼.  RBlfBDIAXi  lOAN  OO.  OF 
PHIXiADELPHIA. 

(Supreme  Oourt  of  Pennsylvania.     Aprfl  22, 
lOia) 

Appeal  from  Snnerlor  Court 

Action  by  William  O.  Wheeler  afainst  the 
Remedial  Loan  Coiflpany  of  Philadelpbia.  Judg- 
ment for  defendant  was  affirmed  in  me  Superior 
Court,  and  plaintiff  appeala.    Affirmed. 

Argued  before  POTTiSR,  STEIWAST. 
MOSOHZISKKB,  FBAZEB,  and  WAIr 
LINO,  33. 

Edward  A.  Kelly,  of  Philadelplila,  for  appel- 
lant Thos.  Raebnm  White,  T.  Henry  Wal- 
nut and  Harry  D.  Weacott  all  of  Phnedelphia, 
tor  M>i>eUee. 

FRAZER,  J.  In  this  case  plaintiff  aopeels 
from  a  judgment  for  defendant  in  an  action  te 
recover  the  difference  between  the  amount  de- 
fendant charged  plaintiff  for  a  loan  and  the 
amount  due  with  interest  computed  at  the  rate 
of  6  per  cent  The  gneatlon  raised  involves  the 
oonantntionality  of  the  act  of  June  17,  1915 
(P.  Ii.  1012),  and  aa  that  anestion  is  fnll^,  die- 
cnased  and  determined  In  (commonwealth  v.  Pn- 
der,  104  Atl.  606,  nothing  additional  need  be 
added  here. 

Tba  judgment  is  afDrmed. 
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III  M  WI0E:ER8HAM'8  ESTATB.    (No.  1.) 

Appeal  of  GOWSN. 

(Saprem«  Conrt  of  PennaylTania.    AprQ  22, 
1918.) 

1.  Wnxfl  «s>740(4)  —  Aoskkmxnt  Brwxxn 
Lboatees— Pebsors  Affected. 

Where  testator  left  estate  in  tmrt  to  pay 
certain  soma  to  his  diildren  if  alive,  and  on 
their  death  leaving  iasae  to  pay  the  same  sum 
to  children  appointed  by  will  of  their  parents, 
and  in  default  of  appointment  in  equal  shares, 
and  children  of  testator  agreed  as -to  diatribn- 
tion  of  the  income  during  tlieir  lives,  agreement 
was  valid  as  to  them,  bat  did  not  affect  the 
grandchildren. 

2.  Wills   «=>52a— CSowBTBtJorioir— CJlabs— Ob 
—And. 

A  bequest  to  "diQdren  or  grandchildren" 
Md  to  be  read  as  iHie  to  "children  and  grand- 
children," and  hence  to  a  class,  and  not  to  indi- 
viduals. 

8.  Wills  ®=>524(e)  —  Tntx  of  Ascebtaih- 
XEirr  OF  Class. 

A  bequest  to  a  daughter  for  life,  and  there- 
after to  ner  children  or  grandchildren  her  sur- 
viving, meant  children  and  grandchildren  living 
at  death  of  life  tenant. 

4.  PEBPETtJiTDte  «=5»4(8>— VisriNO— Vamditt. 

That  life  estates  given  by  will  might  extend 
to  a  greater  period  than  the  period  fixed  hy  the 
rule  against  perpetuities  does  not  affect  their 
validity,  if  they  vest  within  the  time  required  by 
the  rule. 

5.  Wills  Os974— Pabtxal  Disposinoif  of  Bs- 

KATB. 

A  testator  may  bequeath  the  income  ot  his 
estate  for  a  certain  period  without  disposing  ot 
the  principal,  which  in  sach  event  passes  to  his 
heirs  at  law. 

Appeal  from  Orphans'  Court,  Pbiladelphla 
Connty. 

In  the  matter  of  the  estate  of  Uorrls  S. 
Wlckersham.  From  a  decree  dismissing  ex- 
ceptions to  adjudication,  Morris  W.  Gowen 
appeals.    Affirmed.  

Argued  before  MESTREZAT,  POTTEIB, 
STEWART,  FBAZER,  and  WALLINQ.  JJ. 

Lester  B.  Johnson  and  Lewis  H.  Van  Do- 
sen,  both  of  PhUadeli^ila,  tor  ai>pellant. 
George  J.  Edwards,  Jr.,  of  Philadelphia,  for 

appellee. 

WALLINa,  J.  Ttala  appeal  Involves  the 
construction  of  certain  provisions  in  the  last 
will  of  the  late  Morris  S.  Wlckersham,  of 
Philadelphia,  who  died  In  Beptembw,  1888. 
By  the  will  testator's  entire  estate^  aside 
from  some  spedflc  bequests.  Is  given  to  his 
executors.  In  trust,  ft>r  certain  declared  por- 
posea;  among  others.  It  states: 

"ITonrth.  To  pay  my  daughter,  Ive,  during 
the  term  of  her  natural  life  the  sum  of  eighty- 
three  dollars  and  thirty-three  cents  on  the  first 
day  of  each  and  every  month,  and  upon  her 
death  leaving  tene  amrvlTtaig  ha  then  i  direct 
that  the  said  eii^tar-three  doUam  and  thirty-three 
cents  shall  be  paid  monthly  and  in  such  amounts 
to  such  of  her  children  as  she  may  direct  and 
app<^t  by  her  last  will  and  testament  or  any 
writing  in  the  nature  of  a  last  will  and  testa- 
ment. In  default  of  said  appointment  I  direct 
that  the  salo  sum  ot  eigh^-threa  dollars  and 
thirty-three  cents  shall  be  indd  to  her  children 


share  and  share  alike  monthly  during  the  term 
of  their  natural  life.  In  case  of  the  death  of 
my  daughter  Ive  without  issue  her  surviving 
then  I  give  devise  and  bequeath  the  said  sum 
of  eighty-three  dollars  and  thirty-three  cents  to 
my  hereinafter  mentioned  executors  in  trust  for 
the  uses  and  purposes  following. 

"Fifth.  To  pay  all  the  income  of  my  said 
residuary  estate  to  my  daughter  Mary  during  her 
natural  life,  and  upon  her  death  leaving  children 
or  grandchildren  her  surviving  then  I  direct  that 
the  said  income  from  my  residuary  estate  be 
paid  to  such  of  her  children  or  grandchildren 
and  in  such  proportions  as  she  may  direct  and 
appoint  by  her  last  will  and  testament  or  any 
writing  in  the  nature  of  a  last  will  and  testa- 
ment. In  defanlt  of  such  appointment  I  direct 
that  the  said  income  from  my  residuary  estate  l>e 
paid  to  her  children  or  grandchildren  share  and 
share  alike  during  the  term  of  their  natural  life. 
The  grandchildren  to  take  but  the  share  that 
their  parent  would  be  entitled  to  If  living.  In 
the  event  of  the  decease  of  my  daughter  Mary 
without  children  or  grandchildren  her  surviving 
then  I  give  and  bequeath  the  whole  of  the  income 
from  my  residuary  estate  to  my  executors  herein- 
after named,  in  trust  for  the  uses  and  purposes 
hereinafter  set  forth. 

"Item  Sixth.  In  the  event  of  my  said  daugh- 
ter Mary  dying  without  children  or  grandchil- 
dren her  surviving  I  give  and  bequeath  the  in- 
come of  lay  residuary  estate  in  equal  moieties  or 
half  parts  to  my  brother  Samuel  M.  Wlckersham 
and  my  son-in-law  the  Marquis  Louis  Carlo  Taf- 
fini  d'Acceglio  their  heirs  and  assigns  forever. 
I  make  this  devise  moreover  it  being  my  desire 
that  an  intestacy  should  never  occur  as  to  any 
part  or  porticm  of  my  estate." 

Besides  the  two  daughters,  testator  left  a 
son,  to  whom  he  gave  a  Ute  annuity.  The 
aoD.  died  In  1901,  Mary  in  1911,  and  Ive  In 
1910b  In  December,  1883,  an  agreement  was 
made,  to  wlilch  the  three  dilldren  were  par- 
ties, by  which  they  renounced  their  respec- 
tive rights  under  the  wiU  and  agrreed  to 
share  equally  in  the  Income  from  the  estate 
during  life,  and  thereafter  for  a  like  divi- 
sion of  the  estate  among  their  children. 
This  agreement,  whldi  left  the  estate  In  the 
hands  of  the  trustees,  was  faithfully  car- 
ried out  until  the  death  of  testator's  chil- 
dren. Ive  left  one  dilld,  the  appellant,  Mor- 
ris W.  Gowen;  and  Mary  left  as  her  only 
child  Kate  Nassall-Rocca,  and  no  Issue  of  a 
deceased  child.  Ive  left  a  writing  in  the  na- 
ture of  a  last  will,  whldi  says: 

"I  do  give,  devise  and  bequeath  all  my  prop- 
erty, real,  perscnal  or  mixed,  of  whatsoever  idnd 
and  wherever  situated,  of  which  I  may  die  pos- 
sessed or  over  which  I  may  have  any  power  of 
appointment  under  the  will  of  my  father,  Morris 
S.  Wlckersham,  deceased  or  otherwise,  unto  my 
son,  Morris  W.  Gowen." 

Mary  died  Intestate,  without  exercising 
the  power  of  appointment  conferred  by  her 
father's  will.  Ive's  son  and  Mary's  daughta 
were  bom  before  the  death  of  their  grand- 
father and  are  mentioned  by  name  as  lega- 
tees in  his  will.  They  and  the  three  chll- 
drm  of  testator's  son  now  constitute  the 
heirs  at  law  of  said  Monls  S.  Wlckersham, 
deceased. 

[1]  In  the  adjudication  by  the  court  below, 
the  trust  created  by  testator's  will  Is  sus- 
tained, and  it  is  held,  in  effect,  that  there* 
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under  Morris  W.  Gowen  1b  entitled  tor  life 
to  the  $83%  per  month  and  Kate  Nassall- 
Rocca  to  the  balance  of  the  Income  of  said 
residuary  estate;  and  that  the  time  for  the 
distribution  of  the  principal  has  not  arrived. 
The  adjudication  seems  well-founded;  for, 
while  the  agreement  may  have  been  valid  as 
to  testator's  children,  it  does  not  affect 
grandchildren,  who  were  not  parties  there- 
to, and  who  take  under  their  grandfather's 
will,  directly  or  by  virtue  of  a  power  of  ap- 
pointment therein  given.  Ive's  execution  of 
the  power  was  by  testamentary  writing  and 
in  favor  of  her  son;  but,  in  our  opinion, 
whether  valid  or  invalid,  the  result  would 
be  the  same,  for  Morris  W.  Gtowen  as  Ive's 
only  child,  would  take  the  life  annuity  un- 
der the  plain  terms  of  the  original  will,  and 
that  is  all  he  could  take  under  the  power  of 
appointment,  for,  taking  together  the  entire 
provision  for  Ive's  dilldren,  it  only  extends 
"during  the  term  of  their  natural  life."  And 
in  either  event  the  annuity  vested  in  him  on 
the  death  of  his  mother,  so  as  to  that  the 
rule  against  perpetuities  has  no  application. 
[2-4]  But  it  is  strennonsly  urged  that  the 
bequest  to  Mary's  children  or  grandchildren 
violates  the  rule  against  perpetuities  and  Is 
invalid.  That  depends  upon  the  time  of  the 
vesting  of  the  bequest.  If  that  be  within  the 
life  or  lives  in  being  and  21  years  thereafter, 
the  gift  is  good,  although  its  enjoyment  be  de- 
ferred or  continued  beyond  that  time.  See 
Bdwards's  Estate,  266  Pa.  868,  80  AtL  1010; 
Lawrence's  Estate,  186  Pa.  354,  20  AU.  521, 
llli.  R.  A.  86,  20  Am.  St  Rep.  926;  Rhodes' 
Estate,  147  Pa.  227,  28  AU.  663.  We  here 
construe  the  word  "^or"  in  the  bequest  as 
"and,"  so  it  will  read  "children  and  grand- 
dilldren,"  thus  forming  a  class.  Then  the 
rule  applies  that  a  gift  to  a  'class  upon  the 
termination  of  a  life  estate  includes  mem- 
bers of  the  class  bom  after  the  testator's 
death.  Edwards's  Estate,  siipra.  This  would 
embrace  all  of  Mary's  surviving  children 
and  grandcMldren,  subject  to  the  provision 
that  the  grandchildren  take  but  the  share 
their  parent  would  be  entitled  to  if  living — 
that  Is,  If  living  at  Mary's  death.  It  is  then 
that  the  income  of  the  residuary  estate  vests 
in  her  children  and  grandchildren,  and  that 
is  the  time  to  ascertain  the  members  of  the 
class.  "If  llvlQg"  means  if  living  at  Mary's 
death,  and  not  at  some  remote  period.  Had 
the  bequest  to  sudi  dilldren  and  grandchil- 
dren been  presently  i>ayable  at  testator's 
death,  it  would  have  Included  only  such  as 
were  thai  in  existence;  but,  being  payable 
or  vesting  at  the  death  of  the  first  taker,  it 
embraces  those  bom  meantime.  However, 
only  the  income  for  life  is  given  Mary's  chil- 
dren and  grandchildren,  and  that  having 
passed  to  those  in  existence  at  her  death, 
there  Is  no  reason  for  construing  the  will  so 
as  to  include  grandchildren  thereafter  born 
or  whose  parents  thereafter  die.  A  life  es- 
tate vesting  in  a  surviving  child  under  the 


will,  as  a  member  of  the  class,  becomes  ex- 
tinct at  his  death,  and  does  not  pass  on  to 
his  children. 

Taking  the  will  as  a  whole,  In  our  opinion 
it  Includes  only  sudi  of  Mary's  grandchil- 
dren as  might  at  her  death  stand  In  the 
place  of  a  deceased  child.  So  construed  it 
does  not  transgress  the  rule  against  perpe- 
tuities ;  for,  the  life  estate  having  vested  in 
the  dilldren  and  grandchildren  within  the 
time,  the  fact  that  it  might  extend  beyond 
Is  ImmateriaL  The  mle  is  tested  bf  the  pos- 
sible, not  actual,  events,  and,  when  so  con- 
sidered, If  the  bequest  ofCends  as  to  any 
member  of  a  dass  it  is  void  as  to  all.  Cog- 
gins'  Appeal,  124  Pa.  10,  16  Atl.  679,  10  Am. 
St  Rep.  666.  Hie  presumption  is  that  a  tes- 
tator does  not  intend  to  violate  the  rule 
against  perpetuities,  and  that  is  a  strong  rea- 
son for  a  construction  that  will  not  Rhodes' 
Estate,  supra.  If,  In  connection  with  a  cer- 
tain devise,  a  testator  expresses  a  desire  to 
avoid  an  intestacy  as  to  any  part  or  portion 
of  his  estate  that  does  not  enlarge,  to  a  fee, 
estates  given  to  others  for  lUe  in  former 
dauses  oC  the  will ;  nor  does  the  expression 
of  sudi  desire  Indicate  an  intention  of  trans- 
gressing the  mle  against  perpetuities. 

This  will  was  before  Judge  Ashman  in  tbe 
orphans'  court  shortly  after  Mr.  Wicker- 
sham's  death,  and  the  final  conduslon  then 
was  that  it  did  not  violate  Qie  rule  against 
perpetuities,  but  created  an  intestacy.  The 
decree  of  distribution  there  made,  howevo:, 
was  based  upon  the  agreement  above  men- 
tioned. For  that  reason,  and  because  the 
parties  now  before  the  court  were  not  then 
represented,  nor  parties  to  the  agreement, 
and  because  there  is  a  different  fund  now 
for  distribution,  the  rights  of  these  litigants 
are  not  conduded  by  that  adjudication.  See 
KeUerman's  Estete,  242  Pa.  3,  88  AtL  865. 
In  our  opinion  It  is  not  necessary  here  to  in- 
voke the  rule  established  by  Whitman's  Es- 
tate, 248  Pa.  285,  93  Atl.  1062,  and  other  cas- 
es that  life  estates  will  not  be  disturbed 
because  ultimate  limitations  may  transgress 
the  rule  against  perpetuities.  The  gift  of 
the  income,  unlimited  in  duration  and  with 
no  gift  over,  will  cany  the  prlndpal;  but 
that  rule  cannot  apply  here,  as  the  Income 
is  given  only  for  the  natural  life  of  the 
beneficiaries,  except  «■  to  the  alternative 
bequest  whidi  can  never  take  tf  ect 

[6]  A  testator  may  bequeadi  the  Income 
of  his  estate  for  a  certain  period  wlthont 
disposing  of  the  prlndpal,  whldi  in  sndi 
event  passes  to  Ms  heirs  at  law ;  and  that  Is 
this  case.  Morris  W.  Oowen  is  entitled  to 
his  life  annuity,  and  Kate  Nassall-Rocca  Is 
entitled  to  the  balance  of  the  income  of  the 
residuary  estate  during  her  life;  then  In 
our  opinion  the  estate  will  pass  to  the  heirs 
of  Morris  S.  Wickersham,  deceased,  under 
the  Intestate  laws. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed,  at  the  costs  of 
appellant. 
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In  M  WICEEBSHAM'S  ESTATE.     (Now  2.) 

Appeal  of  NASSAII-BOCdA. 

(Supreme  Court  of  Pennsylvania.    April  22, 
1&18.) 

Appeal  from  Orphans'  Conrt,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Morris  S.  Wick- 
ersham.  From  the  decree  dismissing  exceptions 
to  adjudication,  Kate  Naasali-Rocca  appeals. 
Appeal  dismissed.  

Areued  before  MESTRESZAT,  POTTBB, 
STEWABT,  FRAZER,  and  WALLING.  JJ. 

George  J.  Edwards,  Jr.,  of  Philadelphia,  for 
appellant.  Lester  B.  Johnson  and  Lewis  H.  Van 
Duaen,  both  of  Philadelphia,  for  appellee. 

WALLING,  3.  In  the  minion  fflad  herewith 
on  the  appeal  of  Monis  W.  Oowen,  from  the 
same  decree  (In  re  Wickersham's  Estate,  104  Atl. 
500),  we  have  considered  the  questions  here  rais- 
ed, and,  for  reasons  there  given,  this  appeal  is 
dismissed,  at  the  coats  of  the  appellant. 


(2a  Pa.  100) 
AHRENS  et  al.  ▼.  CITT  OF  BEADING. 

(Supreme  Court  of  Pennsylvania.    April  8, 
1918.) 

MimiCIPAI.  COXFOBATIONS  Qs>S74(6)  —  OoN- 
TKACT  FOB  PUBUO  ImFBOTBUKNT— DECISION 
0V>  BnoINEEB— GONCLUBITZNESS— QcKsnoH 
FOR  JUBT. 

A  provision  in  a  contract  widi  a  city  for  a 
public  Improvement  that  the  decision  of  the  city 
engineer  ahall  be  final  in  aU  disputes  between  the 
parties,  and  that  he  ahall  determine  the  amount 
or  quantity  of  the  several  kinds  of  work  which 
ace  to  be  paid  for  and  the  compenaation,  will  not 
prevent  aubmiasion  of  an  acti<Hi  to  recover  for 
extra  work  to  the  jury,  where  the  issue  as  to 
whether  the  engineer  acted  within  the  authority 
conferred  on  him  by  the  contract  waa  involTed. 

Appeal  from  Conrt  of  Common  Pleas, 
Berks  County. 

Action  by  H.  E.  Abrens  and  W.  B.  Ahrens, 
trading  as  H.  E.  Abrens  Company,  against 
the  CJlty  of  Beading.  Judgment  for  plain- 
tUTs,  and  defendant  appeals.    Affirmed. 

Argded  before  BROWN,  C.  J.,  and  POT- 
TER, M0SCHZI8KEB,  FBAZEB,  and  WAL- 
UNO,  JJ. 

Jefferson  Snyder  and  Wellington  M.  Ber- 
tolet,  both  of  Blading,  for  appellant  Isaac 
Hiester  and  John  B.  Stevens,  both  of  Bead- 
ing, for  appellees. 

MOSCHZISKEB,  J.  The  plaintiffs  sued  to 
recover  on  a  written  contract  with  the  dty 
of  Beading  for  the  construction  of  filter 
beds,  claiming  $23,780.00.  They  4>btained  a 
verdict  for  $16,831.02,  upon  which  judgment 
was  entered,  and  defendant  has  a]n>ealed. 

About  three-fourths  of  the  amount  sued 
for  represents  the  contract  price  of  additional 
vroik  and  material  furnished  by  plaintiffs, 
which  entered  Into  the  construction  of  foun- 
dations and  flooring  of  the  filter  beds;  and 
the  remaining  one-fourth,  the  stipulated  price 
of  additional  concrete  used  by  plaintiffs  in 
erecting  the  roofs  of  these  beds.    We  shall 


consider  the  two  Items  of  daim  s^arately 
and  In  the  order  named. 

As  to  the  first  itan,  the  contract  In  unea- 
tlon  provides,  inter  alia : 

."Wherever  excavations  are  carried  mi  beyond 
the  lines  and  grades  furnished  by  the  engineer, 
the  contractor  shall,  at  his  own  expense,  refill 
audi  places  with  concrete  or  other  material  se- 
lected by  the  engineer.  Wherever  materials  are 
encountered  whidi  are  not  soitable  for  supporting 
the  structures,  the  excavation  sliall  be  carried 
to  such  additional  depth  as  may  be  specified  by 
the  engineer.  Bxcavation  and  concrete  neces- 
sary for  such  additional  depth  will  be  paid  for 
[by  the  city]  at  the  prices  bid  [by  the  contractor] 
for  excavation  and  concrete  masonry." 

At  the  trial,  plaintiffs  dalmed  and  gave 
evidence  to  prove  that,  during  the  course 
of  preparing  the  grounds  for  construction 
of  the  beds,  defendant's  engineer  in  many  in- 
stances determined  that  rock  material  "en- 
countered" was  not  suitable  "for  supporting 
the  structures,"  and,  for  that  reason,  di- 
rected the  excavations  be  carried  to  addi- 
tional depths  spedfied  by  him;  that,  in  obedi- 
ence to  and  in  accordance  with  these  direc- 
tions, they  (the  plaintiffs)  were  obliged  to 
make  additional  excavations  to  the  extent 
dalmed  for  in  this  suit  On  the  other  hand, 
the  defendant  contended  and  presented  evi- 
dence to  prove  that,  whenever  its  engineer  de- 
dded  that  materials  encountered  were  not 
suitable  for  support,  and  ordered  additional 
excavations,  these  were  allowed  and  paid  for; 
that  as  a  matter  of  fact  the  particular  addi- 
tional excavating  here  in  question  was  neces- 
sitated by  the  negligence  of  plaintiffs  In 
blasting  out  rode,  and  was  not  In  any  sense 
caused  by  "encountering"  unsuitable  "mate- 
rlaL" 

Thus  dear  Issues  of  fact  arose,  which  were 
tersely  and  properly  submitted  to  the  Jury. 
The  defendant  contends,  however,  that  no 
evidence  should  have  been  received  on  these 
issues,  and  that  they  ought  not  to  have  been 
submitted  to  the  jury,  because  of  two  daus- 
es  contained  in  the  writtm  contract:  (1)  A 
provision  to  the  effect  that  "the  dedsion  of 
the  engineer  shall  be  final  and  conduslve 
In  all  disputes  and  disagreements  which  may 
arise  between  the  parties  to  this  agreement." 
(2)  A  stipulation  that  "the  engineer  shall  in 
all  cases  determine  the  amount  or  quantity 
of  the  several  kinds  of  work  which  are  to  be 
paid  for  •  •  •  and  the  •  •  *  com- 
pensation to  be  paid,"  and  certify  accord- 
ingly. 

In  receiving  testimony  and  diarglng  the 
jury,  the  learned  trial  judge  properly  acted 
upon  the  theory  that  the  engineer,  when  ren- 
dering his  decisions,  was  "bound  to  *  *  ■* 
give  due  effect  to  the  terms  of  the  contract 
and  not  •  •  •  to  depart  from  them  or 
substitute  something  else  In  their  place"; 
and  therefore,  wherever  additional  excava- 
tions were  made  because  materials  were  en- 
countered  whldi  were  not  suitable  for  sup- 
porting the  structures,  and  these  excavations 
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were  carried  to  deDtlu  spedfled  by  tbe  en- 
gineer, the  latter,  under  the  terms  of  the 
contract,  was  obliged  to  make  allowances  of 
extra  compensation  to  plaintiffs,  at  the  pric- 
es named  in  the  agreement,  dtlng  Drhew  & 
Beel  T.  Altoona,  121  Pa.  401,  15  AtL  636; 
Coryell  v.  Dubois  Boro.,  226  Pa.  103,  75  Atl. 
25.  Again,  In  refusing  Judgment  n.  o.  T. 
the  court  below  properly  sustained  the  the- 
ory upon  which  the  case  had  been  tried,  and 
correctly  held  that  the  "disputes"  Involved 
were  really  between  the  contractors  and  the 
oigineer,  as  to  whether  or  not  the  latter  had 
spedfled  the  additional  depths  in  auestion 
and  concerning  his  stated  reasons  for  so 
doing,  if  done;  and  since  there  was  no  denial 
as  to  the  execution  of  the  work  In  question 
or  as  to  the  prices  to  be  paid  therefor,  if 
any,  the  court  below  did  not  err  In  applying 
the  principle  laid  down  In  Smith  v.  Cunning- 
ham Piano  Co.,  239  Pa.  496,  501,  86  Atl.  1067, 
and  the  authorities  there  dted,  governing 
cases  of  this  kind. 

The  syllabus  of  the  Smith  Case  states  tbe 
rule  thus : 

"Where  •  •  •  the  controversy  is  mainlv  as 
to  tbe  conduct  of  the  architect  himself,  tnere 
beine  evidence  tending  to  show  that  he  was  ca- 
pricious and  unreasonable  in  refusing  to  approve 
of  work  that  had  been  done  in  strict  accordance 
with  his  directions,  the  question  is  for  the  jury, 
and  the  latter  is  properly  instructed  that  the 
arbitration  clause  in  the  •  •  •  contract  re- 
ferred to  questions  arising  between  the  contrac- 
tor and  owner,  and  not  to  questions  that  con- 
cerned the  i>erformance  of  duties  by  the  architect 
himself." 

Here,  if  as  a  matter  of  fact  the  excava- 
tions  claimed  for  were  made  en  and  In  ac- 
cordance with  the  order  of  the  dty  engineer, 
following  his  dedsions  that  materials  had 
been  encountered  which  were  "not  suitable 
for  sui^wrting  the  structures"  (and  tbe  Jury 
has  so  found),  it  follows  as  a  matter  of  law 
that  plaintiffs  would  be  entitled  to  payment; 
and  a  refusal  of  the  oigineer  so  to  certify 
would  not  be  the  exerdse  of  arbitral  Juris- 
diction, but  simply  a  capridons  attempt  to 
deprive  plaintiffs  of  their  contractual  rights. 
Hence,  notwithstanding  the  arbitration  and 
certificate  clauses  contained  in  the  written 
agreement,  the  case  was  for  the  Jury,  to 
determine  the  beforementioned  facts  regard- 
ing the  conduct  of  def^idanf s  engineer. 

In  view  of  the  conclusion  just  stated,  It 
becomes  unnecessary  to  consider  tlie  otiier 


point  discussed  In  the  paper  books,  as  to 
whether  or  not,  since  the  contract  contains 
a  provision  that  the  engineer's  payment  cer- 
tificates shall  be  subject  to  review  and  cor- 
rection by  a  board  representing  the  defoid- 
ant  dty,  the  arbitration  and  other  clauses 
above  referred  to  could,  under  any  drcum- 
stances,  interfere  with  tbe  right  to  trial  by 
Jury. 

On  the  second  brandi  of  the  case,  concern- 
ing plaintiffs'  dalm  for  additional  concrete 
entering  Into  the  construction  of  the  filter- 
bed  roofs,  the  written  agreement  provides, 
inter  alia,  that  concrete  sliall  be  "wetted  and 
mixed  to  form  a  stiff  paste";  but  plaintiffs 
claim  defendant's  engineer  compelled  them  to 
mix  it  in  a  loose,  liquid  state,  that  the  pre- 
scribed molds  for  holding  the  substance  were 
not  adapted  to  this  fiuid  condition,  and  h»ica 
that  the  use  of  a  greater  quantity  of  con- 
crete became  necessary.  The  contract  stipu- 
lates, where  quantities  shall  be  increased 
from  any  cause  which  may  enhance  the  ex- 
pense of  construction,  "such  increase  shall 
be  paid  for  at  the  rates  herein  provided." 

In  disposing  of  the  dalm  in  hand,  the  court 
below  well  says  that  the  diarge  explldtly 
limits  the  jury's  allowances  on  this  account 
to  occasions  where  the  necessity  for  increas- 
ing the  quantity  of  concrete  arose  purely 
from  a  change  In  the  consistency  thereof  or* 
dered  by  the  dty's  engineer,  and  forbids  al- 
lowances where  the  use  of  additional  ma- 
terial was  traceable  to  any  shortcomings  or 
omissions  on  the  part  of  plaintiffs  them- 
selves; and  President  Judge  Endllch  adds: 

"It  is  by  no  means  deer,  from  the  siie  of  the 
verdict  rendered,  that  the  jury  allowed  plaintib 
anything  on  this  item  of  their  demand;  bnt,  if 
they  did,  the  allowance  must  be  presumed  to 
have  been  made  in  accordance  with  these  instruc- 
tions." 

As  stated  by  the  court  below,  the  verdict 
strongly  indicates  that  the  Jury  made  no  al> 
lowance  to  plaintlfls  on  account  of  the  pres- 
ent Item  of  dalm;  but,  be  this  as  it  may, 
after  carefully  reading  all  the  testimony,  we 
are  not  convinced  of  the  Inapplicability  to 
this  branch  of  the  case  of  the  prindples  al- 
ready stated  In  our  consideration  of  the  sub- 
ject of  the  additional  excavations,  or  that 
harmful  error  was  committed  In  submitting 
the  Issues  involved  to  the  jury. 

me  assignments  are  overruled,  and  the 
judgment  la  affirmed. 
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(U7  Me.  32t) 

WBBBETK  et  aL  T.  KcAVOY. 

(Supreme  Judicial  Court  of  Maine.     Auk.  21, 
1918.) 

1.  Tboteb  and  Contebsior  «=>16— Cohtkb- 

BION  OF  I1OO8— OlST  OF  AOTlOW. 

In  action  of  trover  for  converaion  of  lofca 
cut  from  plaintiffs'  land,  plaintiff^  to  maintain 
action,  must  show  that  <  at  time  of  alleged  con* 
version  they  had  either  actual  or  constructive 
possession  of  the  premises;  the  gist  of  the  ac- 
ti<ai  being  the  invasion  of  plaintiffs'  possession. 

2.  Tboveb  awd  C!onveb8Ioh  «=940(8)— Tnxs 

— PKWA  FaCIB  ISVIOXNCE. 

Where  plaintiffs  claimed  title  to  land  .under 
a  mortgage  with  full  covenants  of  warranty 
which  had  been  foreclosed  and  title  mder  which 
by  reason  of  cdrtain  assignments  and  other 
mesne  conveyance  .bad  passed  to  plaintiffs,  the 
warranty  deed  and  deraignment  of  title  there- 
under are  prima  facie  evidence  of  title  and  sei- 
'  sure. 
8.  Tboveb  and  Contbbsion  «=>16  — Pbiha 
Facik  Titlb. 

Prima  facie  evidence  of  title  entitles  plain- 
tiff to  recover  in  trover  for  cutting  timber 
against  a  mere  trespasser  or  one  who  cannot 
prove  better  title. 

4.   PbOPKBTT    «=>0   —    BVIDBNCB   OF  TTOX  — 

Qditolaiu  I>KXP. 
Where  plaintiff  claims  title  under  fore- 
dpsure  of  mortgage,  a  quitdaim  deed  frotn 
mortgagee  to  mortgagor,  of  the  same  date  as 
the  mortgage  and  to  which  reference  is  mads  in 
the  mortgage,  does  not  prove  that  there  is  no 
title  in  plaintiff. 
B.  MoBTGAOEs   ^=»127— Qi;jTCi.Aiii    Deed   — 

Refebence  to  Mobtoage. 
Reference  in  a  mortgage  to  <iuitclaim  deed 
from  mortgagee  to  mort^gor,  dated  same  day 
as  mortgage,  waa  merely  assistance  to  deter- 
mine the  source  of  title,  and  not  intended  to 
determine  the  quality  or  quantity  of  title. 

6.  AdVEBSE    PoSSEBSrON    «S»112— BtTBDBN    OF 

Proof. 
The  burden  of  proof  at  title  by  advene  pos- 
seasion  is  upon  him  wito  alleges  it 

7.  Advebse   Possession   l^^ld   Continuitt 
OF  I'ossEssioN— Cnrmo  Tiubeb. 

Chitting  timber  from  wild  land  and  selling 
stnmpage  therefrom  Aeld  inaufficipnt  to  estab- 
lish title  by  adveirse  possession,  where  these 
were  intervals  of  a  number  of  years  between 
every  act  relied  upon ;  such  acts,  though  open 
and  notorious,  being  more  in  nature  of  acts  of 
trespaaa  long  separated  in  time,  and  falling  to 
show  that  coot&qity  of  possession  fa  ocoupa- 
tion  which  is  required  by  the  common  law  or 
which  comports  with  ordinary  management  of 
a  farm. 

Report  from  Suprone  Judicial  Court,  Pe- 
nobscot County,  at  Law. 

Action  by  Charles  P.  Webber  and  otbers 
against  Richard  McAvoy.  Case  reported. 
Judgment  for  plalntlfF. 

Argued  before  SPEAK,  BIRD,  HANSON, 
PHILBROOI^,  DUNN,,  and  MORRILL,  J  J. 

Ryder  A  $liups<KW  9t  Bangw,  for  plain- 
tiffs. Bertram  L.  Smitb,  of  Pat^ten,  and  B. 
A.  AthertoQ,  of  Sherman  Station,  for  dct- 
fendant. 

BIRD,  J.  On  report  An  action  of  trover 
for  the  recovery  of  damages  for  the  conver- 
sion of  certain  logs  cut  from  the  locus  de- 
scribed below  In  the  years  1909  and  1910. 


"It  U  admitted  that  tbe  alleged  t^mversion 
waa  of  lumber  cut  upon  the  66  acrw  lying 
next  easterly  of  a  lOO-acre  lot  located  in 
the  southwestern  portion  Of  Beoedicta  or 
the  west  comer  of  lot  No.  1,  according  to 
Caleb  Leavltt's  plan." 

[t]  As  the  right  to  the  logs  depends  upon 
the  iMssession  of  the  locus  from  whicB  they 
were  cut,  the  plalntiSs,  to  mjalntain  /the 
action,  must  show  Qiat,  at  the  time  of  the 
alleged  conversion,  they  had  either  actual 
or  constructive  possession  of  the  premises. 
If  tbtly  did  not  have  the  title,  tbey  must 
show  actual  possescdon;  the  gist  of  tbe  ac- 
tion being  the  invasion  of  the  plaintUTs  pos- 
session. This  Is  familiar  law.  Thurston  v. 
McMlUan,  106  Me.  67,  68,  78  All.  1122;  Ste- 
vens V.  Gordon,  87  He.  S64,  566,  667,  S3  AtL 
27 ;  S  Wash.  Real  Prop,  f  1946. 

[2,  3]'  The  plalntUfs  claim  title  and  posses- 
sion under  a  mortgage  with  ftdl  covenanbs 
of  warranty  given '  by  Payette  Shaw  end 
others  to  the  Bishop  of  the  Diocese  of  Port- 
land. This  deed  of  mortgage,  In  terms;  in- 
cludes the  loots  ot'  eO'acre  lot.  The  mort- 
gage has  been  foreclosed,  and  the  title  there* 
under,  by  reason  of  certain  assignments  and 
other  mesne  conveyances,  is  in  the  plalntURi: 
Such  being  the  case,  the  warranty  de»ed  and 
deraignment  of  title  thereunder  are  prima 
facie  evidence  of  title  and  sdzure  send  en- 
title the  plaintUTB  to  recover  against  a  mere 
tr^asser  m  against  on^  who  cannot  prdve 
better  title  or  that  the  mortgagor  had  no 
title.  Thurston'  v.  McMillan,'  108  Me.  67,-  71, 
72,  78  Atl.  1122;  Smith  v.  Sawyer,  tdS  Me. 
48S,  487,  81  AO.  8^;  May  v.  Labbe,  112  Me. 
209,  210,  91  Att.  929;  Smith  v.  Booth  Bros., 
etc.,  Co.,  112  Ma  297,  306^  92  Ati.  103.  See, 
also,  Chandler  v.  Wilson,  77  Me.  78,  82. 

[4,  S]  The  defendant  In  diq?aragement  ot 
the  plaintiffs^  title  offers  the  quItclaUn  d6ed 
of  the  Bishop  of  the  Diocese  of  Portland  to 
Fayette  Shaw  and  others,  of  the  same  dat^ 
as  the'  mortgage  given  by  the  latter  and  al- 
ready referred  to,  and  to  whiCb  reference  Is 
made  in  the  mortgage,  of  all  tbe  right,  title, 
and  interest  of  the  grantor  in  the  same  prop- 
erty described  in  the  mortgage  given  by  the 
grantees  to  the  grantor.  This  deed  falls  far 
short  of  proving  no  titie  in  plaintiff  or  a 
title  inferior  to  that  of  defendant,  whose 
claim  of  title  is  considered  later.  1^  deM 
conveys,  it  is  true,  only  the  grantor's  right, 
UUe,  and  Interest;  but  It  by  no  means  fol- 
lows that  the  grantor  did  not  possess  a  com- 
plete and  Impregnable  title.  If  the  fact  be 
otherwise,  the  defendant  must  proceed  fur- 
ther with  his  proof.  See  Jones  v.  Webster 
Woolen  Co.;  85  Me.  210,  27  AtL  lOB,  The 
situation  of  th^  plaintiff  Is  not  that  of  the 
defendant. lu  Thurston  v.  McMillan,  108  Me. 
67,  72,  78  Atl.  1122.  Nor  do  we  find  the 
reference,  in  the  deed  of  mortgage  to  the 
deed  of  Shaw  et  al.  to  the  Bishop  of  Port- 
land, aught  but  assistance  to  determine  the 
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soarce  of  title,  not  an  Intention  to  determine 
the  quality  or  quantity  of  title.  Perry  v. 
Buswell,  113  Me.  402,  94  Aa  483. 

The  defendant  gbows  no  title  by  deed,  but 
claims  title  by  adverse  possession  and  that 
the  60-acre  lot  or  locus  was  and  is  a  part 
of  a  lot  originally  laid  ont  as  a  160-acre 
lot,  the  other  100  acres  constituting  the  re- 
mainder of  the  160-acre  lot,  lying  westerly 
of  the  60-acre  lot  The  eTldenoe  does  not 
satisfy  the  court  that  the  160  acres  In  ques- 
tion were  laid  out  in  one  lot,  but  rather  that 
they  constituted  two  lots;  one  of  100  acres 
and  another  of  60,  or  more,  acres. 

The  evidence  tends  to  show  that  the  grand- 
father of  defendant  settled  upon  the  100- 
acre  lot  In  the  southwest  comer  of  Benedicta, 
cleared  and  cultivated  about  40  acres  of  land 
upon  its  westerly  side,  and  that  at  his  death 
In  1863  there  had  been  built  upon  it  a  log 
house,  a  barn,  and  other  outbuildings,  all  of 
which  had  disappeared  at  the  time  the  case 
was  reported.  The  easterly  line  of  the  100- 
acre  lot  does  not  appear  to  have  been  in- 
dicated or  established  upon  the  face  of  the 
earth,  nor  do  we  find  the  contention  of  the 
defendant  that  the  easterly  line  of  the  60- 
acre  lot  was  so  established  sustained  by  a 
preponderance  of  the  evidence.  Neither  the 
100-acre  lot  nor  the  60-acre  lot  were  inclosed 
by  fences,  and  both  were  wild  and  unculti- 
vated lands,  except  the  westerly  40  acres  of 
tbe  former  which  are  now  partly  grown  up 
to  trees  or  bushes.  Upon  the  death  of  the 
grandfather,  his  s<m,  Thomas  HcAvoy,  Sec- 
ond, took  possession  of  and  occupied  the 
100-acre  lot  untU  his  death  in  1880.  Since 
the  latter  date  the  defendant,  son  of  Thom- 
as McAvoy,  Second,  appears  to  hare  occu- 
pied and  used  the  100-acre  lot  as  his  own, 
or,  quoting  his  own  language,  has  "worked 
it  off  and  on  all  his  lifetime,"  claiming  title 
by  gift  from  bis  father,  and  not  only  to  the 
100-acre  lot,  but  also  to  the  alleged  60-acre 
lot  adjoining.  Martin  r.  U.  C  R.  B.  Co., 
83  Me.  100,  103,  21  Atl.  740.  The  plaintiffs 
make  no  claims  to  the  100  acre& 

Upon  the  60-acre  lot  there  is  evidence  of 
a  witness,  then  10  years  old,  that  in  1862 
the  father  of  defendant  cut  "quite  a  large 
amount  of  pine."  There  is  also  evidence 
tending  to  prove  that  in  1878  the  defendant, 
then  a  boy  of  14,  helped  bis  father  to  haul 
cedar  therefrom,  the  operation  consuming  a 
week's  time;  that  in  1890  the  defendant  sold 
the  stiunpage  for  bark  from  the  whole  of  the 
160  acres;  that  In  1895  the  defendant  sold 
the  stumpage  of  juniper  knees  upon  the  whole 
160  acres  (but  there  Is  no  evidence  that  any 
bark  or  knees  were  removed  from  the  60- 
acre  lot,  under  these  permits  or  licenses); 
that  in  1902  the  defendant  xmt  cedar  from 
the  Boutbeasterly  comer  of  the  60-acre  lot 


and  thence  westerly  to  the  westerly  line  of 
the  100-acre  lot,  cutting  along  the  south  line 
of  the  town.  Defendant  testifies  that  in  his 
occupation  of  the  premises  he  always  work- 
ed up  to  the  east  line  of  the  OO-acre  lot 
These  are  the  only  acts  done  by  the  father 
and  defMidant  upon  the  locus,  relied  upon 
by  defendant  in  his  counsel's  brief. 

[6,  7]  The  burden  of  proof  of  dtle  by  ad- 
verse possession  is  upon  him  who  alleges  It 
Batchelder  v.  Bobbins,  95  Me.  69,  67,  49  AtL 
210;  Brown  v.  King,  5  Mete.  (Mass.)  173, 
180;  Lawrence  v.  Doe,  eta,  144  Ala.  624, 
527,  41  South.  612.  Assuming  the  acts  done 
upon  the  «o-caUed  60-acre  lot  to  have  been 
adverse  (Alden  v.  Oilmore,  13  Me.  178,  182; 
Morse  V.  WUliams,  62  Me.  446,  446),  and 
that  all  were  open  and  notorious,  we  think 
there  Is  a  failure  to  show  that  continuity 
of  possession  or  occupation  which  is  required 
by  the  common  law  or  which  comports  vrith 
the  ordinary  management  of  a  farm.  In 
the  mind  of  the  court  they  appear  rather  to 
be  acts  of  trespass  long  separated  in  time 
and  fugitive  in  nature.  Bangd^  v.  Snow- 
man, 115  Me.  412,  416,  99  Atl.  41.  See  UtUe 
V.  Megquier,  2  |Me.  (2  Ureenl.)  170,  178; 
Tllton  V.  Hunter,  24  Me.  29,  33,  34;  Propri- 
etors, etc.,  V.  Laboree,  2  Me.  (2  Oreenl.)  275, 
283,  11  Am.  Dec.  79;  Worcester  v.  Lord,  56 
Me.  265,  269,  96  Am.  Dec.  456;  Fleming  r. 
Paper  Ca,  93  Me.  110,  113,  44  AtL  378; 
HiU  r.  Coburn,  106  Me.  437,  446,  447,  75 
Ati.  67;  Smith  v.  Sawyer,  108  Me.  485,  486, 
81  Att.  868;  Smith  v.  Booth  Brothers,  112 
Me.  297,  306,  92  AU.  103;  Bolllns  v.  Black- 
den,  112  Me.  469,  404^  465,  92  Atl.  521,  Ann. 
Cas.  1917A,  875;  Daly  v.  Children's  Home, 
113  Me.  626,  628.  96  Aa  219.  See,  also. 
Boberts  r.  Blchards,  84  Me.  1,  9,  10,  24  AtL 
426;  Adams  v.  Clapp,  87  Me.  316,  322,  32 
AtL  911.  Tba  law  does  not  undertake  to 
specify  the  particular  acts  of  occupation  by 
which  alone  a  title  by  adverse  possession 
can  be  acquired.  Id.  The  following  cases 
indicate  what  have  not  been  considered  sadi 
acts:  Frye  v.  Gragg,  36  Me.  29,  32 ;  CSiand- 
ler  V.  WUson,  77  Me.  76,  88;  Hudson  v.  Co^ 
79  Me.  83,  93,  8  AU.  249,  1  Am.  St  Bep.  288; 
Roberts  v.  Richards,  84  Me.  1,  10,  24  AtL 
425;  Smith  v.  Sawyer,  106  Me.  486,  486,  81 
Atl.  485. 

The  localities  of  the  various  acts  of  alleg- 
ed occupation  are  not  shown.  Equally  barrea 
is  the  case  of  evidence  that  any  one  or  more 
of  such  acts  weie  upon  the  same  locality. 
See  Proprietors  of  Kennebec  Purchase  t. 
Springer,  4  Mass.  416,  418,  S  Am.  Dec.  227. 

The  conclusion  is  that  the  defendant  has 
not  sustained  the  burden  of  proof  imposed 
upon  him. 

Judgment  for  plaintUt  for  the  sum  of  fl2S, 
as  agreed  by  the  parties. 
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(U7  Me.  SSI) 

THATCHER  et  aL  y.  THATCHER  et  aL 

(Supreme  Judicial  Court  of  Maine.     Aug.  26, 
191&) 

1.  WiLM    «=948&— OONSTBTTCnoif— IllTBNTIOlT 

or  Testator. 
In  the  congtmction  of  a  will,  the  intenticHi 
of  the  testator  must  govem. 

2.  Wills   «=»441  — Constbtjction  — Pmced- 

ENCK. 

Where  the  terms  of  the  will  do  not  express- 

S'  or  impliedly  indicate  the  testator's  inten- 
on,  the  court  must  be  governed  by  such  rules 
of  law  as  have  been  established  to  meet  the 
circumstances  of  the  case. 
8.  Wiixs  «s>684(8)— Lmc  Tenants  and  Re- 
KAiNDBRioiN— Right  to  Stock  Dividends. 
Und^  a  will  giving  a  residue  in  trust,  to 
pay  the  mcome  equally  to  a  widow  and  to  two 
diUdren  for  a  certain  time,  and  one-third  of 
the  remainder  to  the  widow  for  life^  and  two- 
thirds  -over  to  ^e  children,  the  survivor,  or  his 
or  her  heirs,  stock  dividends  on  the  trust  estate 
would  be  a  part  of  the  capital  or  corpus;  the 
inc<Hne  alone  being  payable  to  the  life  tenant. 
4.  Eqihtt  ^=»64— Rules— Application. 

All  rules  of  equity  must  necessarily  be  suffi- 
ciently elastic  to  do  equity  in  a  given  case; 
but  equity  will  not  adhere  to  and  apply  rules 
which  manifestly  and  clearly  will  not  result 
in  doing  equity. 

Retort  from  Supreme  Judicial  Court,  Pen- 
obscot County,  in  Equity. 

Bill  for  Instructions  by  Charlotte  W. 
Thatcher  and  others,  trustees  under  the  will 
of  Benjamin  B.  Thatcher,  against  CAiarlotte 
W.  ^niatCher  and  others.  Case  reported  uih 
on  bill  and  answer.    Decree  rendered. 

Argued  before  CORNISH,  C.  J.,  and  BIRD, 
HANSON,   and   PHILBROOK,   JJ. 

Charles  H.  Bartlett,  of  Bangor,  for  plain- 
tUfs.  Charlotte  W.  l^atdier,  pro  se.  George 
T.  Thatcher,  pro  ml  Charlotte  M.  Thatdier, 
pro  se. 

BIRD,  J.  In  equity.  The  plaintUts  are 
trustees  under  the  last  will  and  testament 
of  Benjamin  B.  Thatcher,  deceased.  The  will 
was  executed  March  26,  1906.  After  sundry 
bequests  the  residue  and  remainder  are  giv- 
en in  trust  to  the  plaintiffs,  who,  after  the 
payment  of  certain  annuities  therefrom,  are 
directed  to  pay  the  balance  of  the  income  In 
equal  shares  to  Charlotte  W.  Kiatcher,  wife 
of  the  testator,  George  T.  Thatcher,  his  son 
and  (%arlotte  M.  Thatcher,  his  daughter. 
The  will  further  provides  that  the  trust  for 
these  last-named  beneficiaries  shall  cease  on 
the  1st  day  of  January,  1920,  if  aqy  of  them 
live  so  long,  and,  if  not,  upon  the  death  of 
the  last  survivor,  and  upon  the  determina- 
tion of  the  trust  "as  a  whole"  the  remainder 
Is  disposed  of  by  giving  the  widow  one-third 
for  life  discharged  of  the  trust,  and  the  other 
two-thirds  outright  to  the  said  son  and  said 
daughter,  or  to  the  survivor,  or  his  or  her 
belrs  outright,  in  case  either  dionld  die 
without  lineal  descendants. 

Of  the  three  annuitants,  one  Is  already 
dead,  and  the  two  surviving  are  unaffected 
by  the  solntioii  of  the  question  presented. 


The  plalntUC  trustees  received  from  the 
testator  as  part  of  the  trust  estate,  and  are 
owners  of  150  shares  of  the  capital  stods  of 
the  Orono  Pulp  &  Paper  Company.  On  the 
16th  day  of  November,  1916,  the  directors  of . 
that  company  dedared  from  earnings  a  stock 
dividend  of  33%  per  cent  and  SO  shares  of 
its  capital  stock,  representing  that  percent- 
age, have  been  delivered  to  the  trustees. 
The  trustees,  expressing  doubt  as  to  the  dis- 
position of  this  stock  dividend  as  between 
life  tenants  atid  remaindermen,  ask  the  in- 
structions of  this  court.  Such,  briefly,  are 
the  allegations  and  prayer  of  the  bill  of  com- 
plaint The  defendants  by  their  joint  and 
several  answer  admit  the  allegations  of  the 
bill  of  complaint  and  Join  in  Its  prayer. 
The  case  Is  reported  to  this  court  upon  bill 
and  answer. 

[1,  2]  As  In  other  cases,  the  intention  of 
the  testator  must  govern.  Gibbons  v.  Ma- 
hon,  136  n.  8.  649,  6S9,  10  Sup.  Ct  1057,  34 
L.  Ed.  525. 

But  we  find  In  the  will  no  Indication  of  the 
intention  of  the  testator,  either  express  or 
Implied  from  any  of  its  terms. 

Under  such  circumstances,  the  court  most 
be  governed  by  such  rules  of  law  as  have 
been  established  to  meet  the  circumstances  of 
the  case.  Unfortunate]^  the  courts  are  not 
in  agreement  But  It  would  be  unwise.  In 
the  face  of  such  disagreement,  for  this  court 
to  endeavor  to  declare  a  new  rule  or  dis- 
cover a  new  method  of  dealing  with  the 
situation.  'We  concdve  our  duty  to  be  to 
ascertain  the  rule  supported  by  the  most  au- 
thoritative decisions  and  best  supported  by 
re&Boa. 

[3]  Three  so-called  rules  have  been  evolv- 
ed to  meet  the  situation — ^the  Kentucky  mle^ 
the  Pennsylvania  rule^  and  the  Federal  or 
Massachusetts  rule.  Roughly,  the  Kentucky 
rule  gives  to  the  life  tenant  all  dividends 
accruing  from  earnings,  whenever  made  and 
in  whatever  form  declared,  while  the  Penn- 
sylvania rule  makes  the  same  disposition  of 
such  dividends,  except  those  accruing  from 
earnings  made  before  the  death  of  the  tes- 
tator, when  apportionment  is  made.  The 
third  rule,  known  as  the  Massachusetts  rule, 
holds  that  ordinarily  cash  or  money  dividends 
are  the  property  of  the  Ufe  tenant,  and  that 
stock  dividends  belong  to  the  remainderman. 
Mlnot  V.  Paine,  99  Mass.  (1868)  101,  96  Am. 
Dec.  706;  Rand  v.  Hubbell,  116  Mass.  461. 
476,  IS  Am.  Rep.  iZL  In  this  rule,  the 
courts  of  Connecticut,  Rhode  Island,  Illinois, 
Ohio,  the  Supreme  Court  of  the  United 
States,  and  the  English  courts  concur.  Brln- 
ley  V.  Gron,  60  Conn.  (1882)  66,  76,  47  Am. 
Rep.  618;  Mills  v.  Brltton,  64  Conn.  (1894) 
4,  12,  29  AtL  281,  24  L.  R.  A.  536;  Smith  y. 
Dana,  77  Conn.  (1906)  643,  660.  60  AtL  117, 
69  L.  R.  A  76,  107  Am.  St.  R^jK  61 ;  Board- 
man  r.  Boardman,  78  Conn.  (190(9  tflt  466^ 
62  Atl.  to9,  12  L.  B.  A  (N.  S.)  770;  Boards 
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man  ▼..Maxtsfli^  79  Oonn.  (1907)  634,  63&, 
66  Att.  168i  12  L.  a.  A.  (N.  S.)  793,  118  Am. 
St  IU|».  178;  Green  v.  Blssell,  79  Conn. 
(1907>  647,  561,  65  AtL  1056,  8  L.  a.  A.  (N. 
S.)  310,  118  Am.  St  Bepi  166,  9  Ann.  Cas. 
287 ;  Boardnum  t.  Mansfield,  79  Conn.  <1907) 
634,  688  ;i  Brown  et  al,  Pet'rs,  14  R.  I.  (18841 
371,  872,  61  Am.  Bep.  397;  Greene  v.  Smltb, 
17  B.  I.  (1890)  28,  30,  19  Att.  1081 ;  Newport 
Trust  Co.  ▼.  Van  Rensselaer,  82  Bw  I.  (1911) 
281,  237,  78  AO.  1009,  35  L.  B.  A.  (N.  S.)  663; 
Bonch  ▼.  Sproule,  L.  R.  12  App.  Cas.  (1887) 
886,  379;  Jones  ▼.  Erans,  I*  R.  1  Ob.  Dlr. 
(1918)  25k  S2  (Boe  In  re  Heaton's  Estate,  89 
Vt  661,  662,  96  Ail.  21,  L.  R.  A-  1916D,  201) ; 
Gibbons  T.  Mabon,  136  U.  S.  (1889)  649,  659, 
664,  10  Sup.  Ct  1067,  84  L.  Bd.  625;  Towney. 
Eisner,  245  U.  S.  (1918)  418,  426,  38  Sup.  Ct 
168,  62  li.  Ed.  372;  De  Koven  ▼.  Alsop^  206 
lU.  (1903)  309,  314,  816,  68  N.  E.  930,  63  U  R. 
A.  687;  Billings  v.  Warreai,  216  lU.  (1905) 
281,  287,  74  N.  B.  1050;  Wllberdlng  v.  Miller, 
88  Ohio  St  609,  106  N.  E.  665,  L.  &.  Al 
1916A,  718  (opinion  90  OUo  St  [1913]  28,  64, 
66,  106  N.  E.  665,  U  B.  A.  1916A,  722). 

In  Rlcbards<m  r.  Rltdiardson  76  Me.  (1884) 
670^  674,  46  Am.  Bep.  428,  Peters,  a  J., 
states  that  the  dedded  preponderance  of 
authority  probably  concedes  the  point  that 
dividends  of  stock  go  to  the  capital  under 
all  ordinary  circumstances.  If  the  decided 
preponderance  of  authority  probably  con- 
ceded this  point  In  1884,  In  the  opinion  of 
the  learned  Chief  Justice,  we  think  we  are 
Jastlfled  In  saying  now  that  we  beUeve  the 
Massachusetts  mle  Is  sui^Mrted  by  the 
weight  of  authority,  and  we  need  not  say  of 
the  most  respectable  and  hlg}iest  diaracter. 

These  so-called  rules  have  been  the  sub- 
ject of  many  decisions  of  the  courts,  and 
bave  received  treatm^t  at  the  hands  of 
numerous  text-writers  and  authors  of  legal 
literature.  To  analyze  those  opposing  the 
Massadiusetts  rule,  and  give  the  reasons  up- 
on which  they  are  based,  would  be  of  little 
profit  and  far  exceed  the  limits  of  an  opin- 
ion of  the  court  To  give  the  reasons  for 
the  adoption  of  the  Massachusetts  rule  would 
be  a  work  of  supererogation.  They  are 
found  and  fully  discussed  In  the  cases  above 
cited,  and  this  couirt  feels  that  it  needs  to 
do  no  more  than  to  call  attention  to  them.  It 
is  our  conclusion  that  the  Massachusetts  rule 
is  sustained  by  reason  as  well  as  by  au- 
thority. 

[4]  Attention  has  been  calted  to  the  case 
of  GUke^  v.  Paine,  80  Me.  319,  14  AU.  206. 
This  was  a  proceeding  in  egnlty  by  a  life 
tenant  under  a  trust  created  by  will,  in 
which  the  life  tenant  claimed  certain  shares 
of  stock  in  the  hands  of  the  tmstee  under  a 
pro  rata  distribution  by  a  corporation  of  sun- 
dty  shares  of  Its  own  stock.  The  court  held 
tliat  tbe  (bares  ««re  purchased  bar  the  cor- 
IKmatloo  by  an  issue  of  Its  Interest-bea^clng 
bonds,  antf  that  Qiese  tbaaes  were  therefore  no 


part  of  the  net  annual  Income  to  whldiidaln- 
tlfl  was  entitled  under  the  will,  and  dismissed 
&e  bill.  Tbe  court  refers  to  the  Massachn- 
setts  mle  as  a  very  dastic  rule  In  the  state  of 
Its  origin,  and  cites  a  departure  therefrom  is 
that  state.  But  all  rules  In  equity  must  nec- 
essarily be  sufficiently  elastic  to  do  equity 
In  the  case  which  may  be  under  considera- 
tion. There  are  few  rules  that  have  no  ex- 
ceptions and  eqnitir  will  not  adiiere  to  and 
apply  a  rule  or  principle  which  manifestly 
and  clearly  wUl  not  result  In  doing  equity 
(Daland  v.  Williams,  101  BCasa  571.  573), 
especially  when  it  is  necessary  to  determine 
the  true  character  of  a  transaction  (Leland 
V.  Hayden,  102  Mass.  642).  See,  also^  Glfford 
V.  Thompson,  115  Mass.  478,  480.  Gllkey  v. 
Paine,  supra,  while  dtlng  Richardson  v.  Ricb- 
ardson,  75  Me.  670,  46  Am.  R^.  428,  already 
referred  to,  does  not  overrule  It  and  the  ex- 
pressions in  the  oplnlim  relied  upon  as  weak- 
ening Its  authority  we  r^ard  as  obiter  dicta 
merely.  Neither  case  decides  the  poli^t  at 
issue  In  this  case. 

The  income  of  a  corporation  is  one  thing; 
that  of  a  trust  estate  another. 

In  answer  to  the  request  of  the  plalntifTs 
for  instructions.  It  Is  tbe  opinion  of  thf 
court  that  the  60  sihares  of  stock  Issued  by 
the  corporation  are  to  be  held  by  the  trus- 
tees as  part  of  the  corpus  or  capital  of  the 
trust  estate  in  their  hands,  tbe  income  there* 
of  alone  to  be  paid  to  the  life  tenants. 

Decree  accordingly. 

(U7  Ua.  33S) 
■LB  CLAIB  T.  WHITE,  Sheriff. 


(Supreme  Jodldal  Court  of  Maine. 
1918.) 
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1.  Indictueitt  ARn  IirroKMATioN  «=32(2)  — 
Appucabiutt  or  UNrntn  States  Consti- 
TDTiow  TO  Stats  Cousts. 

Const  U.  8.  Amend.  6,  eonferrinc  right  to 
prosecution  b^  Indictment  in  case  of  Infamous 
crimes,  is  obligatory  only  on  the  federal  govern- 
ment and  does  not  apply  to  the  courts  of  the 
several  states. 

2.  Iin>iOTiaM«  Ain>  InvoaicATioir  •s>8— "Ih> 
rAMODs  Obhos." 

The  liability  to  punishment  upon  convicti<Hi 
for  the  commission  of  crime,  rather  than  the 
punishment  BCtaaUv  inflicted,  is  the  criterion 
whicb,  as  a  general  role,  renders  the  offenders 
infamous  at  common  law. 

{Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Infamous 
Oime.] 

3.  Irdictukht  AST)  Ikfobkatior  «s»3— Iit- 

rAMOVS  CBOfES. 

Violation  of  Rev.  Bt  c.  127,  f  27,  as  amend- 
ed by  St  1917,  c.  281,  imposing  as  penaltr  for 
its  violation  a  fine  of  $100  to  |I60(),  plus  cosu 
of  prosecution,  and  imprisonment  for  not  less 
than  two  monUis  and  not  more  than  six  months. 
with  Bappl»nent«ry  imprisonment  for  six 
months  mere  in  tbe  event  of  omission  of  pay- 
ment of  fine  and  costs,  measvred  by  standard 
of  liability  to  Rev.  St  c.  137,  g  S,  providing 
fltat  all  finprisonmetats  for  oiie  year  or  mora 
liMll  be  ezeonted  in  state  prison,  is  not  an  in- 
famous crimet  within  Const  art  1,  |  7.     . 


»FM  ottMr  ease*  ■••  wuna 


topic  and  IC£X'NUMpHR  lo  all  Kejr-Numbered  Dl«eati  and  Indexes 
>  68  AU.  US,  U  U  B.  A.  (N.  S.)  793,  US  Am.  St.     Rep.  178. 


Digitized  by 


Google 


He) 


■  JjB  Oti'MJR  y.  WHITS 


617 


}.  ConernrunoNAL  Ijaw  «b>260— "Dnz  Pbo- 
CESs  OF  Law"— Pbosictjtion.— Indictment. 
"I>ae  process  of  law,"  as  the  expression  is 
osed  In  Const  U.  S.  Amend.  14.  does  not  nee- 
essarily  reauire  that  a  state  iiball  prosecate^ 
even  for  felony,  by  presentmant  or  udictmant 
by  grand  jury. 

.  (Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Due 
Process  of  Law.] 

5.  CONSTTTUTIOWAI,   LAW    «=9251— DCB  PRO- 
CESS or  Law— Mode  or  Pbocedttbe. 

The  words  "due  process  of  law,"  as  nsed  in 
Const.  XT.  S.  Amend.  14,  shield  the  citizen's 
rights  to  life,  liberty,  and  property  from  the 
exercise  of  arbitrary  governmental  pawar,  but 
do  not  restrict  the  state  to  any  particular  mpde 
of  procedure. 

6.  CONBTITOTIONAI.  LAW  «=a>288^IWTOWCAT- 

INO  LiQiTOXS  «a9lT— DtiE  Fbockss  or  Law 

T-LlBSBTX  AND  JUSTICE. 

Rev.  St.  c.  127,  }  27,  as  amended  by  St 
1017,  c.  291,  forbidding  any  person  to  deposit 
intoxicating  liquor  or  to  have  it  in  his  posses- 
sion with  intent  on  his  part  to  sell  it  in  the 
state  in  violation  of  law,  and  prescribing  pen- 
alty for  so  doing,  held  to  violate  none  of  the 
fundamental  dements  of  liberty'  and  justice  nn- 
derlying  our  civil  and  political  institntions. 

7.  CoHBXrnmoNAi,  Law  «»26i7-i-DtJE  Pb€>- 
CEss  OF  Law— Cbdiinai.  PBOSEOcrnoNB.' 

A  person  convicted  of  violation  of  Rev.  St. 
c.  127,  §  27,  as  amended  by  St  1917,  c.  291, 
after  having  notice  in  due  form  of  nature  and 
cause  of  accusation  against  her,  and  after  be- 
ing given  adequate  opportunity  for  hearing  and 
defense,  and  alter  a  trial  in  accordance  with  rec- 
ognized procedure  and  rules  of  evidence,  was 
afforded  the  "due  process  of  law"  protection 
provided  for  by  C<Hi8t.  U.  S.  Amend.  14. 

8.  CoNffnTtn:iowAi,  Law  «=»251— Dint  Peo- 
CESS  or  Law. 

Law,  regularly  administered  through  courts 
of  justice,  is  due  process,  and  satisfies  the  con- 
stitutional requisition,  under  Const  U.  S. 
Amend.  14. 

9.  CONSTiTunoAAi.    Law    <9»2S0  —  Bqttai. 
Pbotection  or  Laws. 

Rev.  St.  c.  127,  S  27,  as  amended  by  St 
J917,  c.  291,  forbidding  any  person  to  deposit 
intoxicating  liquor  or  to  have  it  In  his  posses- 
sion .with  intmt  to  seil  it  in  state  in  violation 
of  law,  and  prescribing  penalty  for  so  doing, 
fits  alike  the  case  of  every  person  violating  its 
inhibitions,  and  does  not  deny  to  any  person 
within  its  jurisdiction  the  equal  protecti(»  of 
its  laws. 

Erceptlons  from  Supreme  Jadidal  Coart, 
Penobscot  County. ' 

Petition  for  writ  of  habeas  corpus  by  Ida  Le 
Clair  against  T.  Herbert  White,  Sheriff.  Peti- 
tion denied,  an4  petitioner  excepts.  Exceptions 
overnned. 

Argued  before  BIRD.  HANSON,  PHIL- 
BROOK,  DUNN,  and  MORRILL,  JJ. 

Thomas  P.  Gallagher  end  O'Connor  &  Con- 

fucst  all  of  Bangor^  for  petitioner.    Albert  L 
tlanchardi.Co.  Atty.,  ^  Bangor,  for  defendant, 


DUNN,  3.  A  statute  forbids  any  person 
to  deposit  Intoxicating  liquor,  or  to  have 
It  In  his  possession,  with  intent  on  Us  part 
to  sell  it,  in  this  state  in  violation  of  law.' 
The  penalty  is  a  fine  wlthtft  the  inclusive 
limitations  of  $100  and  $500,  plus  costs  of 
prosecution,  and  lmpriB<Hunent  for  not  less 
than  2  months  and  not  more  tlian  6  months, 
with    supplementary    Imprisonment,    in   the 


event  of  omission  of  payment  of  tbe  fine  and 
costs,  for  6  moaUts  more.  B.  S.  c.  127,  | 
27,  as  amended  by  St  1917,  a  291..  Municipal 
and. other  subordinate  courts  have  jurisdlc- 
tloDi  original  and  concurrent  with  the  Su- 
preme Judidal  and  superior  courts,  to  try 
and  punish  offenders.    R.  S.  c.  127,  {  40. 

On  the  31st  day  of  December  in  the  year  of 
1917,  on. proceedings  instituted  against  her 
by  written  complaint,  Ida  Le  Clair,  of  Ban- 
gor, was  convicted  In  the  municipal  court  in 
that  city  of  violation  of  the  legislative  en- 
actment She  was  sentenced  to  pay  a  flike 
of  $200  and  costs,  to  be  ImpriaoDed  in  the 
county  jail  for  the  term  of  60  days,  and, 
should  she  default  payment  of  the  fine  and; 
costs,  to  be  Imprisoned  as  aforesaid  for  6 
m0nths  additionally.  This  sentence  was  va- 
cated by  appeal.  °  For  nonconopllance  with 
an  order  of  the  court  of  first  instance  to 
recogiflze  for  the  prosecution  (tf  her  appeal 
before  the  appellate  tribunal,  and  to  ablda 
its  Judgment  thereon,  tbe  respondent  was 
committed  to  JalL  In  April,  1918,  at  a  Pen- 
obscot session  of  this  court,  she  petitioned 
for  writ  of  habeas  corpus,  which  petition 
waa  denied.  In  argument  of  exceptions  the 
petitioner  oxitends  that  the  punishment  pro- 
vided for  violation  of  the. statute  on  which 
the  proceedings  against  her  we^e  foqnded 
authorizes  tbe  equivalent  of  sentence  to  abso- 
lute imprisonment  for  one  year;  and  for  as 
much  as  the  Legislature  has  commanded, 
subject  to  an  exc^^on  unnecessary  to  be 
particularly  stated  here,,  that  all  imprison- 
ments for  one  year  or  more  shall  be  executed 
1«  the  state  prison  (R.  8,  c.  137,  g  3),  there- 
fore tbe  transgression  whereof  she  was  ac- 
cused is  a  felony  (R.  S.  a  133,  {  11),  Ex- 
pressed somewhat  differently,  she  Insists 
that,  within  the  meaning  of  the  Fifth  of  the 
Amendmants  to  the  Constitution  of  the  Unltr 
ed  States,  and  of  a  sImUar  provision  In  the 
Declaration  of  Rl^ts  in  the  Constitution  of 
the  state  of  Maine  (Const  Me.  art.  1,  {  7), 
the  crime  charged  against  her  is  an  infamous 
one^  for  which  she  should  be  held  to  answer 
on  presentment  or  indictment  of  a  grand 
jury,  and  not  otherwise. 

[1]  The  assignment  of  Inconsistency  with 
the  provision  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  is  based 
on  a  misapprehension.  That  amendment  is 
obligatory  only  on  the  federal  government, 
and  does  not  apply  to  the  courts  of  the  sev- 
eral states.  Hunter  v.  City  of  Pittsburgh, 
207  U.  S.  161,  28  Sup.  Ct  40,  52  L.  Ed.  151; 
Brown  v.  New  Jersey,  176  U.  S.  172,  20  Sup. 
Ci.  77,  44  L.  Ed.  119;  Capital  City  Dairy 
Co.  V.  Ohio,  183  U.  S.  238,  22  Sup.  Ct  120, 
46  L.  Ed.  171;  Ohio  v.  DoUison,  194  D.  S. 
445,  24  Sup.  Ct  708,  48  L.  fid.  1062. 

[2, 3]  On  this  branch  of  the  case,  the  cru- 
cial query  is  whether,  in  view  of  the  guar- 
anty of  the  supreme  organic  law  of  the  stat» 
of  Maine,  the  prosecution  should  have  been 
begun  by  or  before  a  grand  Jury,  instead  of 
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by  complaint  to  the  mnnidpal  court.  The 
liability  to  punishment  upon  conviction  for 
the  cominlssion  of  crime,  rather  than  the 
punishment  actually  inflicted,  1b  the  crite- 
rion which,  as  a  general  rule,  renders  the 
offenders  infamous  at  common  law.  Butler 
V.  Wentworth,  84  Me.  25,  33,  24  Atl.  456,  17 
Ij.  R.  A.  764.  Is  the  crime,  measured  by  the 
standard  of  UaWllty  to  punishment  for  Its 
commission,  an  Infamous  one?  Was  the  peti- 
tioner acctued  of  misconduct  for  which  the 
statute  empowers  the  court  to  impose  a  sen- 
tence to  be  fulfilled  in  no  other  manner  than 
by  the  incarceration  of  the  convict  in  a  penal 
institution  for  one  year?  If  the  answer  shall 
be  in  the  affirmative,  then  no  court  bad  Ju- 
risdiction to  try  and  punish  her,  unless  upon 
presentmoit  or  indictment  by  a  grand  Jury. 
It  is  easy  to  discern  that  If  a  criminal  were 
sentenced  to  the  maximum  term  of  imprison- 
ment, and,  that  punishment  endured,  he 
i^ould  be  detained  in  Jail  6  months  beyond, 
for  failure  to  pay  his  fine,  he  would  be  de- 
barred from  personal  liberty  for  one  whole 
year.  But  no  Judge  in  any  court  prerogative 
has  to  say,  when  he  pronounces  sentence  in 
such  case,  that  the  culprit  shall  stay  one 
year  In  Jail  or  prison,  unconditionally,  posi- 
tively, and  absolutely.  There  is  the  test 
DetentlcHi  of  a  condemned  person  In  Jail  for 
failure  to  pay  a  fine  Is  only  a  means  provided 
for'  the  enforcement  of  the  pecuniary  penalty 
Imposed  by  the  sentence.  Actual  paymoit 
of  the  fine  Itself  is  the  punishment.  Im- 
prisonment for  default  of  payment  is  a  mere 
incident  of  the  fine.  It  is  within  the  com- 
mon-law authority  of  the  court  to  order  a 
eentoiced  respondent  to  stand  committed 
pending  payment  of  an  imposed  fine.  The 
statute  fixes  the  duration  of  such  imprison- 
ment This  "Imprisonment"  is  not  a  part 
of  the  imnlshment  by  Imprisonmait  author- 
ized as  a  penalty  for  the  commission  of  the 
crime.  Payment  of  the  fine,  and  imprison- 
ment for  not  paying  It  cannot  exist  at  the 
same  time.  Of  his  own  elective  preference 
the  convict  may  remain  in  Jail  for  nonpay- 
ment of  the  fine.  In  effect  the  statute  is  that 
if  the  malefactor  fails  or  neglects  to  pay  the 
fine  and  costs,  then,  after  the  expiration  of 
the  sentence  to  unconditional  imprisonment 
be  shall  continue  imprisoned  until  payment 
shall  be  made,  but  not  longer  then  6  months, 
when  he  shall  go  quit  He  can  sooner  dis- 
charge himself  by  paying  the  fine.  At  the 
expiration  of  the  sentence  to  absolute  im- 
prisonment which  at  most  cannot  be  pro- 
longed more  than  6  months,  if  the  convict 
should  have  paid,  or  if  any  time  within  6 
months  afterwards  he  shall  pay,  the  fine 
and  costs,  he  will  find  the  prison  door  ready 
to  swing  open  to  his  toudL    So  the  answer 


is  obvious.  The  crime  is  not  an.  infamous 
one.  The  statute  does  not  presume  to  author- 
ize vmcondltional  imprisonment  for  the  term 
of  one  year. 

[4-1]  Nor  is  the  statute,  as  the  petitioner 
further  claims,  inconsistent  with  the  inter- 
diction of  those  danses  of  the  Fourteenth 
Article  of  Amendment  to  the  Constitution  of 
the  United  States  which  are  in  these  words: 

"Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  witbont  due  process 
of  law ;  nor  deny  to  any  ^raon  within  its 
jarisdictton  the  equal  protection  of  the  laws." 

"Due  process  of  law,"  as  that  expression 
is  used  in  the  Fourteenth  Amendment  docs 
not  necessarily  require  that  a  state  shall 
prosecute  even  for  felony  by  presentment  or 
indictment  of  a  grand  Jury.  Hurtado  v. 
California,  110  V.  S.  616,  4  Sup.  Ct  292,  28 
L.  fSd.  232.  Those  words  shield  the  citizen's 
rights  to  life,  liberty,  and  property  from  the 
exercise  of  arbitrary  governmental  power, 
but  do  not  restrict  the  state  to  any  particular 
mode  of  procedure.  They  afford  protection 
which  the  proceedings  against  the  present 
petitioner  fully  respected.  The  statute  which 
creates  the  offense,  and  provides  for  the 
prosecution  of  offenders  and  their  punish- 
ment derives  its  authority  from  the  re- 
served powers  of  the  state,  and  violates  none 
of  the  fundamental  elements  of  liberty  and 
Justice  which  underlie  our  dvil  and  political 
institutions.  With  reasonable  certainty  It 
defines  what  shall  constitute  infraction  of  the 
law.  The  nature  and  cause  of  the  accusation 
against  the  petitioner  as  a  respondent  appear 
to  have  been  effectively  set  forth  In  due 
form;  the  respondent  has  notice  thereof, 
and  knew  for  what  she  was  to  be  tried.  Ade- 
quate opportunity  was  afforded  for  her  hear- 
ing and  defense.  Her  trial  proceeded  in  ac- 
cordance with  recognized  procedure,  agree- 
ably to  the  rules  of  evidence.  She  was  con- 
victed by  the  decision  of  a  competent  court 
and  sentenced  to  a  punishment  sanctioned 
by  law.  Law,  regularly  administered  throng^ 
courts  of  Justice,  is  due  process,  and  sat- 
isfies the  constitutional  requisition.  2  Kent 
Com.  IS;  Hurtado  v.  California,  supra; 
Frank  v.  Mangum,  237  U.  S.  30d-326,  36  Sup. 
Ot  582,  59  li.  Bd.  960. 

[I]  The  statute  is  not  arbitrary.  It  Is  not 
partial.  It  deals  to  each  his  proper  share, 
and  fits  alike  the  case  of  every  person  witb- 
in  the  extent  of  its  authority,  who,  since  the 
enactment  has  violated  or  may  violate  its 
inhibltlonB.  It  does  not  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection 
of  the  laws.  Tinsley  v.  Anderson,  171  U.  & 
101,  18  Sup.  Ot  805,  43  L.  Ed.  91. 

The  petitioner  to<dc  nothing  by  her  excei^ 

tlODS. 

Sixceptlons  overruled. 
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(U7  He.  339) 

GOODWIN  T.  NEDJIP  et  aL 

(Sapreme  Judicial  Ooort  ot  Maiii&     Ang.  30, 
1918.) 

IirrozicATina  Iaquobb  •=»86(1)  —  Viotoai> 
eb's  Bond— Vioi^atton. 
Victnaler's  bond,  provided  for  by  "Rev.  St 
e.  31,  i  2,  stipulating  victualer  dioiild  not  yio- 
late  anv  law  relating  to  intoxicating  liqnon, 
was  Tiolated  where  victnaler  bad  been  convict- 
ed of  Binsle  sale  of  intoxicants,  subsequent  to 
bond,  though  sot  at  his  inn. 

Exceptions  from  Supreme  Judicial  Court, 
York  County,  at  Law. 

Action  by  Ernest  A.  Goodwin  against  Has- 
san Nedjlp  and  others.  On  defendants'  ex- 
ceptions from  the  Supreme  Judicial  Court 
Exceptions  overruled,  and  Judgment  ordered 
for  plaintiff. 

Argued  before  SPEAR,  HANSON,  PHIIi- 
BROOK,  DUNN,  and  MORBIIX,  JJ. 

Iieroy  Haley,  of  Blddeford,  for  plaintiff. 
Clarence  Webber  and  Robert  B.  Seldel,  both 
of  Blddeford,  for  defendants. 

HANSON,  J.  Action  of  debt  upon  a  vlct- 
ualer's  bond,  before  the  court  upon  the  fol- 
lowing bill  of  exceptions: 

"This  was  an  acti<m  of  debt  upon  a  victnal- 
er's bond,  for  which  provision  is  made  in  chap- 
ter 31,  i  2,  of  the  I^vised  Statutes.  The  de- 
fendants appeared  severally,  and  jointly  craved 
oyer  of  the  aedaration  and  the  conditions  of  the 
bond.  The  conditions  of  the  bond  were  recited 
in  defendants'  plea.  lliereuiKm  defendants 
pleaded  performance  of  such  conditions.  The 
plaintiff  replied,  assigniDg:  as  a  breach  of  such 
conditions  that  the  principal  in  the  bond  had 
been  c«Mivicted  of  the  offense  of  a  single  sale  of 
intoxicating  liquor  subsequent  to  the  date  of 
the  bond  and  i>rior  to  the  date  of  the  writ. 
I>efendant8  r^oined  as  follows: 

"  The  said  defendants,  as  to  the  said  reidiea- 
tiMi  to  their  said  plea  say  that  he,  the.  said 
Hassan  Nedjlp,  has  not,  at  any  time  since  the 
execution  of  the  writing  obligatory  dedared  on 
bi  the  tdaintiff's  writ,  violated  any  law  of  this 
state  relating  to  intoxicating  liquors  in,  about, 
or  around  the  premises  mentioned  in  said  writ- 
faig  <^Iigatory,  or  any  of  the  appurtenances 
thereof,  and  this  they  are  ready  to  verify.' 

"To  which  rejoinder  plaintiff  demurred,  and 
the  demurrer  was  joined  by  defendants.  The 
presiding  justice  sustained  the  demurrer,  to 
which  ruling  the  said  defendants  except,  and 
pray  that  tneir  exceptions   may  be  allowed." 

The  condition  of  the  bond  Is  that: 
"Whereas,  the  above-bounden  Hassan  Nedjip 
has  been  duly  licensed  as  a  oommon  victualer 
at  Na  1  Main  street,  within  said  d^  [Bidde- 
ford],  until  the  day  succeeding  the  first  Mon- 
day of  May  next:  Now,  if  in  all  respects  he 
shall  conform  to  the  provisions  of  law  relating 
to  the  bushiess  for  which  he  is  licensed,  and  to 
the  rules  and  regulations  as  provided  by  the  li- 
censing board  in  reference  thereto,  and  shall 
not  vudate  any  law  of  the  state  relating  to 
intoxicating  liquors,  theh  tUs  obligation  Aall 
be  void ;   otherwise,  shall  remain  in  full  force." 

The  contention  here  Is  over  the  following 
clause  in  the  oouditlon  of  the  bond:  "And 
aball  not  violate  any  law  of  the  state  relat- 
ing to  Intoxicating  liquors."  And  but  one 
qnestim  Is  raised:  Does  the  bond  apply  to 
the  place  licensed,   only?     The  defendants 


daim  that  such  clause  Is  to  be  Interpreted 
as  meaning  "In,  about,  or  around  the  prem- 
ises licensed,"  and  dte  and  rely  upon  dem- 
ents V.  Smith,  128  App.  Dlv.  859,  113  N.  T. 
Supp.  65,  where  action  was  brought  against 
the  principal  and  the  Federal  Surety  Com- 
pany under  a  bond  Issued  by  the  latter  under 
the  provisions  of  the  liquor  Tax  Law.  The 
bond  was  in  the  usual  form,  and,  after  redt- 
Ing  the  purpose  and  location  of  the  business, 
provides : 

"That  if  the  said  liquor  tax  certificate  ap- 
plied for  is  given  unto  the  said  prindpal,  and 
the  said  principal  will  not,  while  the  husiness 
for  which  such  liquor  tax  certificate  is  given 
shall  be  carried  on,  suffer  or  permit  any  gam- 
bling to  be  done  in,  the  place  designated  by  the 
liquor  tax  certificate  in  which  tiie  traffic  m  liq,- 
uort  i»  to  le  oatried  on,  or  in  any  yard,  booth, 
garden,  or  any  other  place  appertaining  thereto 
or  connected  uerewith,  or  suffer  or  permit  such 
premises  to  become  disorderly,  and  will  not  'fo- 
late any  of  the  provisions  of  the  liquor  tax 
law,  then  the  above  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue." 

The  trial  court  directed  a  verdict  for  the 
defendant,  and  the  decision  of  the  appellate 
court  sustained  the  action  of  the  lower  court, 
upon  the  ground  that: 

"Any  other  ruling  would  tend  to  defeat  the 
very  purpose  of  the  Liquor  Tax  Law  as  a  rev- 
enue measure,  by  making  it  practically  impos- 
sible for  any  man  to  get  sureties.  The  bind 
clearly  related  and  was  confined  in  its  opera- 
tions to  the  premises  for  which  the  liquor  tax 
certificate  was  issued.  This  was  the  fair  c<»i- 
tract  of  the  surety  company.  It  undertook  to 
guarantee  that,  as  to  the  premises  which  were 
to  be  licensed  for  the  traffic,  there  should  be 
no  gambling  and  no  disorderly  conduct,  and  gen- 
erally that  there  should  be  no  vioiaUotu  of  tk« 
oonditiont  vf  the  ttoente," 

We  have  stated  enough  of  that  opinion  to 
demonstrate  that  the  cases  are  not  similar  In 
fact  or  principle.  ,The  difference  In  the  word- 
ing of  the  bond,  and  the  decided  difference  In 
public  policy,  in  the  two  jurisdictions,  touch- 
ing sources  of  state  revenue,  makes  dear  the 
distinction  drawn  by  us  that,  while  that  rul- 
ing has  the  support  of  the  case  quoted,  we 
cannot  so  hold  It  to  be  the  law  governing  the 
case  at  bar.  We  are  In  agreement  with  the 
finding  that  the  clause  In  the  bond  in  that 
case,  which  reads,  "and  will  not  violate  any 
of  the  provislcMis  of  the  liquor  tax  law,"  was 
one  of  the  conditions  of  the  license,  and  a 
condition  of  the  bond.  So  we  must  hold  here. 
The  like  clause  In  the  bond  In  suit  was  one 
of  the  conditions  of  the  bond,  and  was  vio- 
lated by  the  defendant  by  the  sale  of  Intox- 
icating liquors  at  another  idace  within  the 
state.  The  permission  to  conduct  an  inn  Is 
not  granted  to  all  who  may  apply  for  a  li- 
cense; it  Is  not  a  right  to  be  exerdsed  by 
one  at  will,  but  a  privilege  to  be  exerdsed 
when  granted  by  munidpal  officers.  The 
last-named  officers  may  not  at  will  grant 
such  license;  their  duty  is  defined  by  stat- 
ute, and  they  may  issue  licoises  to  such  per^ 
sons  only  as  are  of  good  moral  character. 
The  licensee  must  possess  such  diaracter  to 
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be  entitled  to  a  license.  To  maintain  sndi  li- 
cense, he  must  continue  to  be  of  good  moral 
character.  If  during  the  term  of  the  license 
he  engaged  in  the  sale  of  intoxicating  liquor 
in  this  state,  then  he  violated  his  license; 
there  was  a  breach  of  the  bond  for  which 
both  principal  and  sureties  are  liable..  Our 
oonclnslon  proceeds  from  different  premises; 
not  revenue,  but  the  safety  and  security  of 
the  public.  Good  moral  character  Is  a  pre- 
requisite ;  the  defendant  could  receive  no  li- 
cense without  it.  He  must  be  presumed  to 
have  been  of  good  moral  character  at  the 
date  of  the  bond.  In  any  event,  the  condi- 
tion of  the  bond  relating  to  intoxicating  liq- 
uors was  known  to  the  sureties,  as  it  was  to 
the  prlnclpaL  It  was  In  the  bond,  and  re- 
lated to  the  contract  he  was  making  with  the 
public,  that  during  the  period  ot  his  license 
he  would  conform  to  the  law  relating  to  the 
business  of  an  Innholder,  and  to  the  rules 
and  regulations  as  provided  by  the  licensing 
board  in  reference  thereto,  and  "shall  not 
violate  any  law  of  the  state  relating  to  In- 
toxicating liquors." 

If  the  Legislature  did  not  intend  to  Include 
territory  beyond  the  confines  of  the  inn,  and 
the  only  purpose  was  to  guard  the  Integrity 
of  the  license,  then  the  language  used  was 
wholly  unnecessary,  for  other  provisions  of 
the  statute  would  serve  that  purpose  as  ef- 
fectually. We  cannot  read  into  the  bond  in 
salt  the  words  writtra  in  Clements  v.  Smith, 
supra,  and  say  that  the  bond  related  to  the 
inn  alone.  The  words  are  of  broader  scope, 
and  can  mean  only  that  the  defendant  will 
sell  no  liquor  anywhere  in  Maine  during  the 
'term  of  his  license.  The  bondsmen  agreed 
to  this,  and  all  the  parties  are  bound  by  the 
rule  that,  when  persons  under  no  disability 
enter  into  a  contract  on  a  sufficient  consldr 
eratlon,  an  action  will  Be  for  its  breach. 
This  doctrine  Is  applicable  to  bonds  equally 
with  other  contracts.  4  S.  C.  L.  66;  Carey 
V.  McKay,  82  Me.  616,  20  Atl  84,  »  L.  R.  A. 
113,  17  Am.  St.  Rep.  500.  See  Dexter  t. 
Blackden,  93  Me.  473,  46  Atl.  525. 

The  entry  will  be:  Exceptions  overruled. 
In  accordance  with  the  stipulation  In  the  ex- 
ceptions : 

Judgment  for  the  plaintiff  for  $60. 


(U7  M*.  SM)  ■ 

8TATB  T.  BUOKWALD. 

(Supreme  Judicial  Court  of  Maine.     Aug.  80, 
1918.) 

1.   PBOSTITUTIOW  .  9=34  —  ACOZPTINO     MONBT 
FBOU   PbOSTITUTE — REPUTATION — SlATUTB. 

In  a  trial  on  an  indictment  under  Rev.  St, 
c.  126,  J  16,  for  accepting  money  from  a  prosti- 
tute, evidence  that  the  repatation  of  the  boasR 
wliere.  the  woman,  atayed  during  a  period  of 
about  six  montlis  was  that  of  a  disorderly  house 
was  admissible  under  section  20. 


2.  CanaNAi,  Law  «=>371(0)  —  Acceftinq 
MoNXY  FBoic  Fboshtute— Evidence— Sna- 
LAB  Acts. 

In  a  trial  on  an  indictment  under  Rev.  St. 
c.  126,  (  16,  for  accepting  money  from  a  proe- 
titnte,  her  testimony  that  within  six  month* 
from  the  day  alleged  in  the  indictment  she  had 
paid  over  other  money  to  defendant  was  admis- 
Bil>le  in  proof  of  the  Intent. 

3.  IHDICTIIENT  AND  IlfrOBHAlXOR  «=3llO(Sl) 
— StATUTOBY  LANOtTASB— ACOKPTINO  MonKT 

TBOM  Pbostttutb— "Then  and  Thbke." 
An  indictment  for  accepting  money  ftom  a 

? restitute,  in  exact  words  of  Rev.  St.  c.  126, 
16,  not  expressly  stating  that  money  was  from 
eaminKs  us  a  prostitate,  bttt  which  began  and 
concluded  with  the  words  "then  and  there," 
meant  that  the  money  was  from  earnings  as  a 
prostitute  while  engaged  in   prostitution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Then 
and  There.] 

EzcepUons  from  Superior  Court,  Ctmiber>- 
land  County,  at  Law. 

Benjamin  Buckwald  waa  convicted  of  ac- 
cepting money  from  a  prostitute^  and  he  ex- 
cepts.   Exceptions  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  HANSONl  PHiLBBOOK, 
DUNN,  and  MORRILL,  JJ. 

Carroll  L.  Beedy,  Co.  Aity.,  and  Jasper  H. 
Hone,  Asst  Co.  Atty.,  Ijoth  of  Portland,  for 
the  State.  Wm.  C.  Eaton,  W.  C.  Whelden, 
and  Henry  X.  Taylor,  -all  of  Portland,  for 
respondent 

HANSON,  J.  This  was  an  indictment  for 
accepting  money  from  a  prostitute,  contrary 
to  the  provisions  of  R.  S.  c.  126,  i  16,  The 
case  was  tried  before  a  Jury  at  the  May  term, 
1917,  of  the  superior  court  for  the  county  of 
Cumberland,  a  verdict  of  guilty  was  retnmed, 
and  the  case  is  before  the  court  on  receptions. 

The  indictment  fWlows: 

"The  grand  jurors  for  said  state  upon  their 
oath  present  that  Benjamin  Buckwald  of  said 
Portland,  on  the  I5th  day  of  June,  A.  D.  1915, 
at  said  Portland,  feloniously  did  accept,  receive, 
levy,  and  appropriate,  without  consideratioa, 
from  the  proceeds  of  the  earnings  of  Sadie  Co- 
hen, of  said  Portland,  a  woman  then  and  there 
engaged  in  prostitution,  money,  to  wit,'  certain 
gold,  silver,  nickel,  and  copper  coins  and  divers 
national  bank  hills,  tinited  States  treasury  notes 
and  certificates,  current  as  money  in  the  United 
States  of  America,  a  more  particular  descrip- 
tion and  the  value  and  amount  of  which  is  to 
your  grand  jurors  unknown,  the  said  Buckwald 
then  and  there  knowing  that  said  money  was 
from  the  earnings  of  the  said  Sadie  Cohen,  and 
that  she  was  a  woman  titen  and  there  engaged 
in  prostitution,  against  the  peace  of  said  state 
and  contrary  to  ^  form  of  the  statute  in  such 
case  made  and  provided." 

The  first  exception  was  to  the  admlsttfon  oif 
the  following  auestlon  and  answer: 

"Q.  'What  was  the  reputation  of  03  Oonimer* 
cial  street  with  reference  to  pnrpoaes  of  pro». 
titntion  during  the  summer  of  1916.  tietween 
the  Ist  of  May  and  last  day  of  Noveml>er? 
Answer.  It  is  a  disorderly  house." 

Second.  Sadie  Coften,  named  In  the  Indict- 
ment, was  allowed  to  testify  against  objeo- 
tion  that  on  the  day  of  her  arrival.  May  1  or 
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2,  191JS,  she  engaged  in  prost^tuaon  (before 
the  day  alleged  In  the  indictment),  and  that 
after   May   ,15th,   on   various  occasions   she 
engaged  in  prpstitution  at  the  place  above 
named,  which  place  was  occupied  by  the  de- 
fendant and  herself,  and  that  she  paid  over 
on»-half  the  proceeds  thereof  to  the  defend- 
ant   Other  witnesses  teetifled  to  similar  acts 
on  the  part  of  Sadie  Cc^en  subeeqnent  to  the 
day  alleged  in  the  indictment,  and  the  pay- 
ment by  her  of  tooney  to  the  defendant  j 
nilrd:    After  verdict  of  gnllty  and  beforbl 
judgment  the  defendant  filed  4  motion  In  ar- ' 
rest  of  Judgment  np<«i  the  ground  that: 

"Said  indictment  is  bad,  in  that  it  does  not 
set  out  any  offense  against  tbe  common  law  or 
any  statute  of  this  state." 

.[11  As  to  the  first  exception:  Section  20  of 
the  act  proTides: 

"In  any  prosecution  under  tbe  rix  precedins 
sections  evidence  ot  tlie  general  lepntaticw  <a 
common  fame  of  a  house  or  place  snail  be  ad- 
missible for  the  purpose  of  proving  that  the 
bouse  or  place  Is  one  of  ill  fame,  prostitution 
or  assignation." 

The  language  used  needs  no  construction 
by  us  to  show  the  Intention  of  tbs  Leglslaf- 
tnre.  Various  offenses  are  mentioned  In  the 
"six  preceding  sections,"  in  any  one  and  all  of 
which  section  20  appUes;  its  clear  purpose 
being  to  make  use  of,  and  make  admissible^ 
such  reputation  of  ill  repute,  in  the  highest 
interest  of  society,  to  the  end  that  such  prae- 
tlces  as  are  here  in  question,  and  kindred 
offenses,  shall  be  stamped  out  Tbe  testi- 
mony was  properly  admitted,  and  the  re- 
qwodent  takes  nothing  from  this  exception. 

[2]  As  to  the  second  exception:  Vho  re- 
spondent claimed  as  matter  of  law  that  the 
offense  charged  in  tbe  indictment  was  a  sin- 
gle and  not  a  continolng  offense,  and  th«t 
white  tbe  state  was  not  bound  by  tbe  date 
laid  in-  tbe  indictmoit  but  oould  introduce 
evldeooB  tending  to  prove  the  commission  of 
the  offense  on  any  date  within  six  years  pri- 
or to  the  finding  of  tbe  indictment  having  In- 
txoduciad  evidence  tending  to  prove  tbe  oom- 
xuisslan  of , the  alleged  offense  aa  a  particular 
occasion,  further  testimony  relative  to  s^ia- 
nite  and  subsequent  alleged  commissions  of 
the  offense  was  not  admissible.  The  oases 
do  not  so  bold,  and  such  has  not  been  the 
practice  in  similar  cases.  Here  tbe  presiding 
Justice  ruled,  if  be  ruled  at  all,  as  foUows: 

"My  Tulins  would  be  that  the  state  may  sboir 
any  slmuar  acts  at  or  about  the  time  alleged  in 
proof  of  tbe  faitent" 

following  this,  counsel  tor  tbe  respondent 
asked: 

"Within  k  period  of  six  moiiths;  that  is  the 
question  here,  from  May  Ist  to  November  Ist." 

And  tbe  court  replied: 
"Within  that  period,  yes." 

Tbe  rule  is  universal  that  such  testimony 
I9  admissible  for  tbe  purpose  offered.  More- 
over, '  it .  appears  that  tbe  presiding  Justice 
was  very  careful  to  so  limit  the  testimony, 
which,  with  all  the  pther  testimony  and  ciP-, 


cumstances  in  tbe  case,  were  submitted  to  the 
Jury,  and  properly  so.  '  We  find  nothing  in 
the  case  to  show  error  prejudicial  to  tbe  re- 
spondoit,  and  he  can  take  nothing  by  this 
exception.  State  v.  Acheson,  »1  Me.  240,  39 
Atl.  570;  State  t.  Bennett,  UT  Me.  US,  102 
AtL  974. 

[3]  The  third  ^ception  calls  in  question 
tbe  validity  of  tbe  law  Itself,  and  counsel 
says  tbat  it  "does  not  set  out  any  offense 
against  the  common  law  or  any  statute  of  the 
state."  His  reasoning  is  that  the  indlctmeni;. 
which  is  in  tbe  exact  words  of  the  statute^ 
does  not  state  definitely  that  the  money 
claimed  to  have  been  paid  was,  witbln  the 
meaning  of  the  law,  money  actually  received 
from  tbe  proceeds  of  the  earnings  of  Sadie 
Cohen  as  a  prostitute;  that  while  she  may 
have  earned  money  as  a  prostitute,  she  might 
possess  other  money  from  legitimate  sources 
from  whl<A  she  could  have  paid  the  respond- 
ent and,  if  so,  the  cotistmction  of  the  statute 
Jostifles  hi6  clklm  under  this  excepti(m,  be- 
cause Hie  Indictment  nowhere  states  that 
such  money  was  earned  by  prostitution.  The 
Indictment  follows  tbe  statute,  and  at  the 
beginning,  and  again  at  tbe  condusion,  uses 
the  words  "then  and  there,"  which  can  have 
but  one  meaning,  and  in  our  criminal  pro- 
ceedings have  bad  but  one  meaning  for  a 
century.  As  used  in  the  indictment  no  doubt 
can  arise  in  the  mind  of  any  person  as  to  the 
exact  meaning  of  the  words  being  that  the 
money  in  question  was  from  the  earnings  of 
a  prostitute  while  eugagcd  in  prostitution. 

It  is  held  in  State  of  Washington,  Beepond- 
ent  V.  FeUx  Orane,  Appellant  (1915)  88 
Wash.  210, 162  Paa  989,  tbe  only  case  before 
us  dealing  with  a  like  questl<m  under  a  sim- 
ilar statute,  tbat: 

"An  infonaatioB  charging,  in  the  language  of 
the  statute,  the  aooused  with'  aocepting  the 
earnings  of  one  O.  B.,  she  then  and  there  being 
a  Kiommon.  prostitute,  snfficienti^  charges  thtr 
offense  of  accepting  the  eamlngB  of  a  prostitute ; 
it  not  being  necessaiy/  to  spemy  tiiat  tbe  earn- 
ings so  given  were  unlawful  w">>ig<  accepted' 
for  an  unlawful  purpose,  or  to  state  apecificaljy 
what  was  received." 

The  motion  was  properly  overruled.    Tbe 
entry  will  be:  • 
Kxceptlons  overruled. 


(UT  U*.  S48) 
PRBST  ▼.  INHABITANTS  OF  TOWN  OB" 
FARMINGTON. 

(Supreme  Judicial  Court  of  Maine.    Sept  11, 

ioia> 

1.  Towns  «=37»-Sbwkb  Cohtbaot— Acnoir 

FOB  E/XTBAS— B'VIDBHCX.    . 

In  action  tor  extras  for  labor  and  materials 
furnished  under  a  contract  with  a  town  for  the 
consti-uction  of  a  sewer,  evidence  held  to  show 
that  the  contractor  agreed  to  construct  the 
sewers  for  tbe  amount  of  the  town's  appropria- 
tion. 

2.  Fbaud  «=>11(1>— MAtncsfl  ox  Opinion. 

Where  the  whole,  subject  in  fact  rests  in 
the  opinion  of  the  parties,  .and  cannot  reasonr 
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ably  be  onderstood  otherwise,  false  expressions 
<«  either  hand  do  not  generally  constitute  fraud 
in  law. 
8.  Work  and   Labob   «=»29(2)— FBAni>— Kb- 

COVKSr— ASSUVPBIT. 

Where  a  party  agree*  to  do  work  at  a 
specified  sum  under  a  fraudulent  representation, 
he  can  recoyer,  in  an  action  of  indebitatus  as- 
sumpsit only  according  to  the  terms  of  the  con- 
tract. 

4.  Fraud  «=>31— Fraudulent  Bxfbbsbnta- 
TioNS— Action  roB  Dkcxit. 

A  party,  agreeing  to  do  work  at  a  specified 
sum  under  a  fraudulent  representation,  on  dis- 
covery of  the  fraud,  may  repudiate  the  contract 
and  sue  for  deceit. 

5.  CONTBACTS   «=3l68— IVPUBD   PROMISE. 

Where  the  parties  have  made  a  contract  for 
themselves  covering  the  whole  subject-matter, 
no  promise  is  implied  by  law. 

6.  AssuKPSiT,  Action  or  «=»8— Dajiagbs  roa 
Tort. 

The  duty  to  pay  damages  for  .a  tort  does 
not  imply  a  promise  to  pay  them  upon  which 
assumpsit  can  be  maintained. 

7.  Work  and  Labor  «=»14(1)— B<xcatation 
Contract— Fraud— Kkcovert  for  Work 
AND  Material. 

A  contractor  for  excavation  work,  who 
early  discovered  the  false  representations  as 
to  the  character  of  the  work,  might  then  have 
repudiated  his  contract  and  have  recovered  the 
fair  value  of  the  work  done  and  material  fur- 
nished. 

8.  municifai.  cokpobations  4=3747— mlb- 
rkprebentation   bt  Agent— Liabilitt. 

A  municipality  may  be  made  responsible  for 
misrepresentations  made  by  its  agent  to  induce 
one  to  enter  into  a  contract  with  it. 

9.  Account,  Action  on  «=»2— Oontractv- 
Damages  Arisino  vbom  False  Represen- 
tations. 

An  action  in  indebitatus  assumpsit  upon 
an  account  annexed,  to  recover  damages  arising 
from  false  representations  as  to  the  subject- 
matter  of  a  contract  which  has  not  been  re- 
pudiated, cannot  be  maintained. 

10.  Towns  «=»79— Contract— Liabiijtt  »ob 
Additional  WoBK-r-BSviDiNCB. 

In  an  action  by  a  contractor  for  the  con- 
struction of  town  sewers  for  an  Item  of  extra 
work,  evidence  held  not  to  sustain  the  inclusicm 
of  the  extra  work  in  the  verdict. 

11.  Towns  «=979-€ontract  roR  Sbwbb  Con- 
BTBUonoN— EjXtra  Work. 

In  an  action  by  contractor  for  sewer  con- 
struction, evidence  held  to  sustain  'the  allow- 
ance of  an  extra  charge  for  constructing  a 
sewer  within  and  along  a  street  for  200  feet 
to  make  a  connection. 

12.  Towns  *=»70— Contract— EixTBA  Work 
AND  Material— Evidence. 

In  an  action  by  one  contracting  with  a 
town  to  construct  a  pier  point,  evidence  held  to 
require  a  finding  in  the  contractor's  favor  for 
$143.60  for  extra  work  and  material. 

13.  Appeal  and  Bbbor  «=>032(1)— Pbesuicp- 
TioNS— Items  Allowed  bt  Jury. 

Where,  in  a  suit  for  balance  due  on  con- 
tract for  repairs,  a  contractor's  claim  for  an 
extra  charge  of  $25  for  keeping  a  bridge  open 
to  travelers  during  repairs  appeared  reasonable, 
it  might  lie  assumed,  the  evidence  being  con- 
flicting, that  the  general  verdict  for  $1,347.88 
included  such  item. 

On  motion  from  Supreme  Judicial  Court, 
SagadUux:  County,  at  Law. 

Action  by  Charles  A.  Prest  against  the  In- 
habitants of  the  Town  of  S^rmlngton.    Gen- 


eral verdict  fOr  plaintUT,  anS  deifendants 
move  to  set  aside  the  verdict  Motion  sus- 
tained, unless  plaintiff,  within  SO  days,  re- 
mit a  part  of  the  verdict;  in  which  case, 
motion  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEIAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

McOUUcuddy  &  Morej,  of  Lewiston,  for 
plaintlfr.  S.  P.  MUls  and  F.  W.  BnUor,  botb 
of  Fannlngton,  for  defendants. 

MORRILL,  J.  This  action  Is  brought  to 
recover  a  balance  of  $2,241.61  alleged  to  be 
doe  the  plalntUF  under  three  independent 
contracts  between  plalntUf  and  defendants, 
and  for  extra  labor  and  materials  on  each 
piece  of  work.  The  aggregate  of  the  contract 
prices  was  $4,425 ;  this  is  agreed  to  by  both 
parties.  The  plaintUT  gives  credit  for  Itana 
aggregating  $4,883.70;  the  defendant  claims 
credit  for  items  aggregating  $4,457.20,  and  It 
is  admitted  that  the  latter  amount  is  cor- 
rect In  the  account  annexed  to  the  writ 
the  amounts  claimed  for  extra  work  and  ma- 
terials on  each  job  are  stated  in  lump  sums. 
It  appears,  however,  from  reading  the  rec- 
ord, that  a  bill  of  particulars  was  prepared 
and  used  at  the  trial  before  the  Jury ;  but  it 
was  not  made  part  of  the  record,  and  no 
copy  has  come  to  the  possession  of  the  court 
The  jury  found  a  general  verdict  for  ^- 
347.88,  which  the  defendants  now  move  to 
set  aside,  insisting,  as  stated  in  tlieir  brl^ 
statement  filed  under  the  general  issue,  "tbat 
no  further  liability  was  incurred  by  them  In 
regard  to  either  piece  of  woik  than  the  con- 
tract price."  The  contracts  were  not  re- 
duced to  writing.  It  Is  therefore  necessary, 
in  passing  upon  the  contentions  of  the  par- 
ties, to  ascertain  from  the  evidence  wliat 
were  the  actual  terms  of  the  contracts  for 
each  piece  of  work.' 

[1]  1.  Ths  B«w«r  Contract. — ^At  the  an- 
nual town  meeting  In  March,  1913,  the  In- 
habitants of  the  town  of  Farmlngton  appro- 
priated $3,500  for  the  construction  of  certain 
lines  of  sewers.  In  July  of  that  year  the 
plaintiff  came  to  Farmlngt«m  "to  look  up 
the  job — to  learn  what  they  wanted  done." 
At  that  Interview  the  selectmen  told  him 
"something  about  what  they  had  to  do.  Just 
about  the  same  knowledge  that  I  had  before 
I  went  there,"  as  the  plaintiff  says  in  his  tes- 
timony. At  that  time  the  selectmen  and  the 
road  commissioner  showed  him  over  the  pro- 
posed line.  At  that  visit  of  the  plaintUt  to 
Farmlngton,  or  a  short  time  later  (the  exact 
date  does  not  appear),  the  plaintiff  made  a 
contract  with  the  defendants  to  construct 
an  8-lnch,  10-inch,  and  12-inch  sewer  In  Froat 
street  and  Broadway,  and  from  a  point  at 
Main  street  and  Broadway  southerly  to  tlie 
Exchange  Hotel;  also  to  construct  a  6-inefa 
sewer  from  an  existing  8-inch  sewer  In  Hlsh 
street  extension,  along  the  north  and  west 
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side  of  the  Old  Tanneiy  brook  to  Perham 
street-  The  contract  price  was  to  be  |3,500, 
the  amoont  appropriated  by  the  town  tor 
that  work.  Botti  parties  agree  that  snch  a 
contract  was  made.  The  part  relating  to  the 
atenslon  southerly  In  Main  street  was  qxmII- 
fled  by  mntual  agreement  No  claim  for  ex- 
tra work  and  materials  Is  made  on  account 
thereof,  and  that  charged  does  not  enter  into 
this  case.  When  the  first  Interview  was 
had,  the  lines  of  the  sewers  had  not  been 
surveyed  and  Mr.  Prest  agreed  to  obteln  an 
engineer  and  to  throw  In  bis  time  In  assist- 
ing the  engineer.  He  accordingly  engaged 
Mr.  Pierce,  of  the  Sanders  Engineering  C<xn- 
pany,  to  run  out  the  lines.  At  some  time  a 
contract  for  the  work  was  drafted,  but  nev- 
er signed.  In  offering  this  paper  In  evidence 
plaintiff's  counsel  said: 

"This  paper  I  offer,  not  for  the  purpose  of  a 
contract  becaase  they  never  agreed.  There 
are  some  things  left  ont  but  as  far  as  estab- 
lishing the  course,  It  is  in  herei,  and  there  is  an 
admission  that  the  parties  were  together.  That 
makes  the  courses  admissible.  Upon  that  point 
there  is  no  disagreement  I  oifer  it  for  that 
purpose  and  no  other." 

It  is  to  be  noticed  that  counsel  said  '^ey 
never  agreed,"  yet  be  brings  his  action  to 
recover  an  amount  due  upon  a  contract  price 
of  $3,S00.  What  then,  wero  the  terms  of  the 
contract  upon  which  plaintiff  now  sues? 
What  were  the  si)ectflcatlons  of  that  con- 
tract which  deternrfne  the  line  between 
Work  under  the  contract  and  alleged  extra 
work? 

If  the  unsigned  contract  Is  evidence  only 
of  the  courses  of  the  proposed  sewers,  for 
which  pnrjwse  only  It  was  offered,  there  la 
no  evidence  whatever  of  any  details  or  spec- 
ifications of  the  contract  as  made,  save  only 
In  the  particular  that  the  contractor  was  to 
connect  up  exlslng  sewers  v^th  the  new  lines. 
It  does  not  appear  what  agreement  If  any, 
the  parties  arrived  at  as  to  the  grades,  depth, 
depth  of  covering,  location  of  manholes,  or 
exact  location  of  Intercepted  sewers — no  spec- 
ification of  location  of  the  sewer  as  to  the 
water  tdpes  which  were  known  to  be  In  the 
ground.  The  conclusion  Is  Irresistible  that 
after  looking  over  the  ground,  with  the 
knowledge  which  he  had  when  he  first  came 
to  Farmlngton,  Mr.  Prest  agreed  to  construct 
the  proposed  sewers  for  the  amount  of  the 
appropriation.  In  fact  he  substantially  says 
as  much.  On  page  55  of  the  record  he  tes- 
tifles: 

"Q.  When  did  you  make  your  trade  with 
them?  A.  I  don't  remember  the  date.  Q.  Now, 
what  was  your  trade?  What  trade  did  you 
finally  make'  with  the  selectmen?  A.  Well,  I 
agreed  to  lay  those  two  sewer  lines  for  |3,500." 

Tbia  Is  likewise  the  version  of  the  select- 
men. Mr.  Prest's  actions  aro  consistent 
tberewltb :  he  offered  to  procure  for  the 
town  an  engineer  to  run-  the  lines,  and  to  give 
'his  own  time  as  an  assistant;  he  thus  had 
the  opportunity  to  make  all  tests  and  to  ob- 


tain all  knowledge  of  the  location  which 
would  enable  him  to  do  the  work  properly 
and  profitably  to  himself.  He  now  brings 
suit  to  recover  under  the  account  annexed  the 
contract  price.  In  addition  to  the  Item  for 
the  contract  price,  be  claims  In  the  account 
annexed  the  following  items: 

To  extra  on  8-lnch,  10-inch  and  12-indi 
line,  Front  and  Broadway  street  to 
High  street $386.95 

Plus  16  per  cent  profit  on  $886.96 60.50 

[2]  An  examination  of  this  dalm  as  tabulat- 
ed In  the  brief  of  plaintiff's  counsel  shows 
that  It  Is  all  for  labor  of  men  and  teams 
along  and  within  the  limlte  of  lines  of  sew- 
ers covered  by  the  special  contract.  Recovery 
Is  claimed  upon  the  ground  that  certain  rep- 
resentations as  to  the  character  of  the  ex- 
cavation were  made  to  him  by  the  selectmen, 
that  these  representations  were  material  and 
were  false,  and  that  In  this  form  of  action 
he  Is  entitled  to  recover  for  the  extra  cost 
occasioned  thereby.  It  may  well  be  doubted 
whether  the  alleged  misrepresentations,  If 
made,  were  anything  more  than  honest  ex- 
pressions of  opinion,  or  h(»test  stetements 
of  fact  not  purporting  to  be  of  knowledge. 
Holbrook  v.  Connor,  60  Me.  5T8,  11  Am.  Rep. 
212;  Gordon  t.  Flarmelee,  2  Allen  (Maas.) 
212.  "Where  the  whole  subject.  In  fact 
rests  In  the  opinion  of  the  parties,  and  can- 
not reasonably  be  understood  otherwise,  false 
expressions  on  either  hand  do  not  generally 
constitute  fraud  in  law."  Thompson  v.  In- 
surance Co.,  76  Me.  66,  61,  46  Am.  Rep.  367. 
It  may  well  be  claimed  that  the  plaintiff  did 
not  rely,  and  had  no  right  to  rely,  upon  the 
alleged  misrepresentatloDS,  because  they  re- 
lated to  facts  of  which  he  had  equal  or  better 
means  of  knowledge  than  the  selectmen  had 
under  the  circumstances  of  this  case.  Pat- 
ten V.  Field,  108  Me.  299,  81  Atl.  77 ;  Savage 
V.  Stevens,  126  Mass.  207.  6ee  cases  dted  In 
Long  V.  Athol,  196  Mass.  603,  504,  82  N.  EL 
665,  17  h.  R.  A.  (N.  S.)  96. 

However  that  may  be,  and  we  express  no 
opinion  In  relation  thereto,  upon  the  plain- 
tiff's claim  he  cannot  recover  In  this  form  of 
action. 

[3,  4]  Where  a  party  agrees  to  do  work  at 
a  specified  sum  under  a  fraudulent  represent- 
ation, he  can  only  recover,  In  an  action  of 
Indebitatus  assumpsit,  according  to  the  terms 
of  the  contract  although,  when  he  discov- 
ered the  fraud,  he  might  have  repudiated 
the  contract  and  sued  for  deo^t  Selway  v. 
Fogg,  6  M.  ft  W.  83. 

So,  when  a  party  purchases  goods  on  credit 
fraudulently  Intending  at  the  time  of  the 
contract  not  to  pay  for  them,  and  ^e  vendor 
brings  assumpsit  for  the  goods  sold  before  the 
time  of  credit  has  expired,  the  actlcm  cannot 
be  malntelned,  although  the  vendor  might 
have  treated  the  contract  as  vcdd  and  havr 
sued  the  vendee  Immediately  in  trover  to  re* 
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cover  the  value  of  the  gooda  By  bringing  the 
action  In  assumpsit,  the  plaintiff  affinned  the 
contract.  Ferguson  r.  Carrlngton,  9  B.  ft 
Or.  69. 

[5}  Where  the  paxtlea  have  made  a  con- 
tract for  themselves,  coTerlng  the  whole  snb- 
]ect-matter,  no  promise  Is  Implied  by  law. 
Phelps  V.  Sheldon,  13  Pick.  (Mass.)  52,  23  Am. 
Dec.  659;  Whiting  v.  Sullivan.  7  Mass.  107; 
eteam  Mill  Ckx  v.  Westervelt,  67  Me.-  446, 
449.  '  ' 

(•]  The  dnty  to  pay  damages  for  a  tort 
does  not  Imply  a  promise  to  pay  them,  dpop 
which  assumpsit  can  be  maintained.  Cooi>er 
V.  Cooper,  147  Mass.  370,  17  N.  E.  892,  9  Am. 
St.  Rep.  721, 

The  evidence  falls  to  show  any  attitude  or 
action  on  the  part  of  the  selectmen  recogniz- 
ing, or  undertaking  to  pay,  the  charges  for 
80-<;alled  extra  work  on  the  sewers,  except  in 
relation  to  an  old  well  and  an  extension  in 
Perham  street,  of  which  we  shall  speak  later, 
^e  Items  appear  to  have  been  kept  by  the 
plaintiff  as  showing  his  loss  on  account  of  the 
alleged  misrepresentation.  The  right  of  action 
arises,  not  on  a  failure  to  keep  and  perform 
a  protnlae,  but  upon  a  false  representation. 
Why,  then,  should  an  action  of  assumpsit  be 
brought?  See  Noyes  v,  Lorlng,  55  Me.  408, 
411. 

[7, 1]  Mr.  Prest  discovered  the  true  charac- 
ter of  the  excavation  at  an  early  stage  of 
the  work,  and,  If  his  present  contention  Is 
true,  he  might  then  have  repudiated  the  con- 
tract and  recovo'ed  the  fair  value  of  the 
work  done  and  materials  furnished.  Selway 
V.  Fogg,  supra;  Long  v.  Athd,  196  Mass. 
487,  82  N.  B.  666,  17  L.  K.  a:  (N.  S.)  96. 
And  It  has  been  held  that  a  municipality  may 
be  charged  with  responsibility  for  misrep- 
resentations which  have  been  made  by  its 
agent  to  induce  a  person  to  enter  Into  a  con- 
tract with  it.  Sharp  v.  Mayor,  etc.,  of  Mew 
York,  40  Barb.  (N.  Y.)  266. 

[I]  But  an  action  In  indebitatus  assumi)- 
slt  upon  an  account  annexed,  to  recover  dam- 
ages arising  from  false  representations  as  to 
the  subdect-matter  of  a  contra<^;  which  has 
not  been  repudiated,  is  beyond  the  "fur- 
thest venture"  noted  in  Tukey  v.  Gerry,  63  Me. 
151,  153.  See  Brown  v.  Starbird,  98  Me.  292, 
66  AtL  902;  Oilmore  v.  Bradford,  82  Me. 
647,  20  Atl.  92. 

Included  in  this  charge  of  $336.95  are  cer^ 
tain  Items  amounting  to  $28.69  for  labor  and 
materials  in'  filling  up  an  old  well  or  reservoir 
which  was  found  In  the  line  of  the  sewer  on 
Broadway.  There  is  Eiome  evidence  that  thfe 
selectmen  directed  the  plaintiff  to  flU  this 
well,  and  In  the  absence  of  any  testimony  on 
the  point  from  the  selectmen,  we  think  that 
the  Jury  would  have  been  warranted  io  End- 
ing a'  promlae  to  pay  for  that  work. 

Also,  la  addition  to  the  item  for  the  con- 
tract price,  ttie  plaintiff  claims  in  the  acconnt 
annexed,  the  Collo^wlng  items: . 


To  extra  work  on  aewer  tbrongh  the 
,  hill  from  itation  4  to  station  9,  B    ■ 
'  line,  and  extra  around  the  hill,  sta- 
tion 9,  O  line,  to  station  9,  B  line, 
and  to  Perham  street,  200  feet  of  6- 

inch  pipe $1,062.63 

To  16  per  cent  profit  on  the  $1,062.-  _ 

63 160.30 

[10, 11]  Reference  to  the  tabulation  tn  the 
brief  of  plaintiff's  counsel  shows  that  this 
Item  of  $1,062.63  is  made  up  of  three  parts: 

(a)  Charges  for  labor  of  men  and  for  ma- 
terial on  6-lnch  sewer  Une  through  clay  hill, 
August  6  to  August  15,  1913,  $568.76. 

This  work  was  unquestionably  a  part  of 
the  work  which  was  to  be  done  under  the 
contract  for  $3,500.  The  line  of  sewer 
through  the  clay  hUl  from  station  4  to  sta- 
tion 9,  B  line,  was  on  the  course  first  laid 
out  by  Mr.  Pierce.  The  plaintiff  bases  his 
claim  for  this  item  upon  the  alleged  misrep- 
resentations before  considered.  It  most  be 
rejected. 

(b)  Charges  for  labor  of  men  and  for  ma- 
terial on  6-inch  sewer  line  around  the  hlU, 
station  9,  0  Ihae,  to  station  9,  B  line,  August 
18  to  August  26,  1913,  $272.80.  : 

The  plaintiff  claims  that  the  original  ^e 
through  the  hill,  called  Une  B,  was  changed 
by  order  of  the  selectmen  to  the  line  aronnd 
the  hill,  called  Une  C,  and  he  gives  this  Item 
of  $272.80  as  the  cost  of  laying  the  sewer  for 
the  additional  distance.  Mr.  Prest  says  that 
the  course  of  the  sewer  was-  changed  by  the 
selectmen  on  account  of  the  depth,  and  the 
consequent  difficulty  and  expense  of  repair. 
If  the  sewer  should  become  obstructed.  This 
contention  rests  on  his  testimony  alone ;  It  Is 
contradicted  by  three  selectmen,  and  Is  not 
supported  by  the  forema^,  Mr.  Lowery,  or 
the  engineer  on  the  work,  Mr.  Fish.  The 
claim  is  highly  improbable,  in  that  the  d^ptlt 
of  the  sewer  on  the  original  B  line  was 
known  to  the  selectmen  when  the  work  was 
first  laid  out.  Without  discussing  It  In  de- 
tail, we  may  say  that  the  evidence  falls  far 
short  of  sustaining  the  reason  given  by  plain- 
tiff for  the  change,  and  overwhelmingly  pre- 
ponderates against  any  Uabllity  on  the  part 
of  the  town  for  the  additional  expense.  The 
difficulty  of  the  digging  furnishes  the  far 
more  probable  reason  for  the  change  at 
course.  We  think  that  the  Jury  were  not  Jus- 
tified in  including  this  amount  of  $272.80  In 
their  verdict,  if  they  did  include  it 

(c)  Charges  for  constructing  the  6-lnCh 
sewer  within  and  along  Perham  street,  a  dis- 
tance of  200  feet,  $221.08. 

The  Jury  was  warranted  In  allowing'  this 
Item.  The  northerly  end  of  the  6-incb  aewer 
was  given  to  Mr.  Prest  as  at  Perham  street. 
It  Is  true  that  he  was  to  connect  up  aU  the 
sewers  in  the  Tannery  Brook  section ;  hot  It 
appears  by  the  testtoiony  of  Mr.  Titoomb 
that  none  of  the  selectmen  knew  the  exact 
location  of  the  sewers.  To  connect  with  the 
aewer  on  Perham  street  It  was  necessary  to 
lay  the  6-lnGh  pipe  for  s  distance  of  300  feet 


Digitized  by 


Google 


Me) 


BTAtB  V'.  CAOtiSB 


B20 


In  the  street.  We  thtnk  that  Mr.  Prest 
shoold  have  compensation  for  that  work; 
the  witnesses  agree  that  $1  per  lineal  foot 
was  a  fair  price,  and  the  charge  does  not 
greatly  exceed  that  estimate. 

D.J]  2.  TJte  Pier  Point  on  Center  Bridge. — 
There  was  a  sharp  conflict  of  testimony  as 
to  this  piece  of  work.  Mr.  Prest  claims  that 
the  selectmen  agreed,  to  pay  him  $500  to  put 
In  a  concrete  pier  point  after  hla  own  design, 
and  that  later  Mr.  Marble,  the  selectman 
who  had  the  oversight  of  this  particular  piece 
of  work,  directed  him  to  enlarge  the  struc- 
tnre,  substantially  Increasing  the  amount  of 
labor  and  materlaL  Mr.  Marble  claims  that 
the  pier  point  was  to  be  constructed  of  spec- 
ified dimensions ;  that  Mr.  Prest  ,began  to 
build  a  smaller  pier  than  he  had  agreed  to 
build  and,  npon  complaint  being  made,  vol- 
untarily extended  the  point  upstream.  Upon 
this  controverted  Issue  the  Jury  would  have 
been  warranted  In  finding  for  Mr.  Prest;  but, 
while  they  might  so  find,  there  seems  to  be 
no  reliable  basis  for  estimating'  the  amount 
of  extra  work  and  material,  because  neither 
the  Jury  nor  the  court  has  any  definite  knowl- 
edge of  the  sl3%  of  the  pier  point  which  Mr. 
I»rest  proposed  to  build.  The  only  method  of 
arriving  at  the  amount  of  extra  work  with 
approximate  accuracy  Is  to  take  Mr.  Prest's 
estimate  of  80  cnbic  yards  for.  the  entire 
work,  and, his  estimate, of  the  cost  at  $8,045 
per  cubic  yard.  The  total  cost  would  then 
be  $643.60,  of  which  $143.60'  would  be  for 
extra  work  and  material  in  excess  of  the  con- 
tract This,  we  believe,  would  he  a  liberal 
finding.  Mr.  Prest's  estimate  ot  cost  per 
cubic  yard  Includes  his.  own  time  at  $10  per 
day;  and  his'estlmatiB  of  cubic  contoits  Is 
substantially  the  sajoie  as  given  by  Mr.  Mal- 
lett,  a  witness  for  the  defendants,  and  20 
cable  yards  In  excess  of  the  estimate  given  by 
Kir.  FUh,  who  was  In  the  plaintUTs  employ- 
ment. 

t13I  8.  Talrtanki  Bridge  J'oH.-^Here  again 
It  Is  only  necessary  to  say  that  there  was  a 
sharp  conflict  of  testimony,  and  the  Jury 
would  be  warranted  In  sustaining  the  plalnr 
tllTs  contention.  The  Item  Includes  a  charge 
of  $25  for  keeping  the  bridge  open  to  travel- 
ers during  the  repairs,  which  appears  reason- 
able. We  may  assume,  therefore,  that  the 
Jury  allowed  this  entire  Item. 

Thus  stating  the  account.  It  stands : 

Sewer   Job— contract. $3,500.00 

ErtrtL,  Perham  street 221.08 

FillJDf  old  well. • 28.58 

fier  point  job— oontract ; . . ,  600.00 

Ehctra    , 143.60 

Fairbanks  bridge— contract 425.00 

Bxtra ; 220.86 


Admitted   credits. 


$6,039.12 
.  4,457.20 


$'  esi.d2 

To  this  amount  shoold  be  added  interest 
from  the  date  when  the  work  was  completed. 


tai  the  winter  of  1913-14,  to'thfe  date  of  the 
verdict,  substantially  4  years  and  2  months, 
$145.48,  making  a  total  of  $727.40.  Giving 
the  verdict  of  the  Jury  the  full  consideration 
to  which  It  Is  aitltled,  the  verdict  should  not 
have  exceeAei  above  amount.  The  entry 
wlli  therefore  be: 

Motion  sustalhed  unless,  within  SO  days 
after  notice  of  this  decision  1^  received  by 
the  clerk  ot  courts  for  Sagadahoc  county,  the 
plalntllf  remits  all  of  skid  verdict  in  excess 
of  $727.40;  in  which  case,  motion  overruled. 

.  0X7  Me.  3^) 

STATS  V,  CBOUSB.     .. 

(9api«me  Judicial  Court  df  Malnei '   Sept.  18L 

..1918.) 

1.  Irdictmxnt  and  InyoSJiATioit  «3971— D»> 

'  BOBIPnOM   or  OrFEKBB— GiaXAIBTT.  .- 1 

Under  Const,  art  1,  {  6^  declajrins  accused 
shall  have  right  to  demand  nature  and  cause  of 
accusation,  defendant  can  insist  tliat  fticts  allet^ 
ed  to  constittite  crime  be  stated  witli  certain^ 
Vi  pBQcision  rNUlsita  to  enable  him  to  meet  ex- 
act oiarse,  and  to  plead  judgment  in  bar  of  later 
prosecDtion. 

2.  iNDICTUKNt  AI7D   InrOBUATIOir   «=>110(3)— 

BTAiVToBy  OrmrBE. 
'G«ncnl]y,  indictment  for  statntOiy  crime  ia 
sufficient  where  it  charges  in  words  of  statute, 
but   only   where   statute   itsdf  sufficiently   de- 
scribes olfense. 
8.  iHDIOniCIfT  AND  HryoBMAUoii  4s»110(^  — 

StAXtntOBT  OnttROB, 

'•,  Indictment  for  statutory  olfense  in  addition 
to  statutory  words  of  general  description  must, 
in  some  cases,  set  forth  such  furtner  statement 
of  facts  and  circumstances  as  may  be  eSseiitial 
te  identifr  the  pajrticalar  doing. 
4^  Indioiuxnt  AKD  iKrOBUAnOK  4=>110(7)— 
AbSON  —  StaTUTB     AKD      OOHSTTnmON  — 

"BuiLMwa." 
Indictment  (or  violation  of  Bev.St  b.  121, 

S3r-9,  poBiakiat  wtiUul  *od  maliciaw  buzBiuK 
a  "building"  of  another,  reading  that  deffsno- 
ant  feloniously,  willfully,  and  mancionUy  old 
bum  a  "building,"'  the  property  of  another,  etc., 
was  InsnfficieM  to  infbrsi  defemdant  of  aocosa- 
tion  against  her,  as  required  by  Owist.  ait-'l.  | 
6;  "building"  comprismg  any  edifice  erected  by 
nlan  of  natural  materials. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  BoildingJ 

'  Exceptions  from  Supreme  Jadldal  Ooart, 
Knox  County,  at  Law. 

Alice  Grouse  was  convicted  of  arson,  and 
moves  In  arrest  of  Judgment,  alleging  excei>- 
tioDs.  Exceptions  sustained,  and  Judgment 
arrested. 

Argned  before  OORNISH,  C.  J.,  and 
SPEAR,  HANSON,  DUNN,  and  MOERILL, 

jrj. 

Henry  L.  Wlthee,  ido.  Aity.,  of  Rockland, 
for  the  State.  Philip  Howai:a,  of  Rockland, 
for  respondent 

DUNN,  J.  "Arson"  and  kindred  crimes  are 
defined  by  sec^iu  1,.  2,  and  3  of  chapter 
121  of  the  Revised  Statutes,  the  secttoa  last 
mentioned  reading: 

"Whoever  willfully  and  maliclonaly  bums  any 
building  of  another,  not  mentioned  in  the  preced- 
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Inf  section,  •  •  •  shall  be  punished  by  im- 
prisonment for  not  less  than  one,  nor  more  than 
ten  years." 

Having  been  convicted  upon  an  Indictment, 
containing  a  single,  count,  wherein  it  is 
charged  "that  Alice  Crouse,  of  Rockland,  in 
the  county  of  Knox,  aforesaid,  on  the  fir&t 
day  of  April,  A.  V.  1918,  at  Rockland,  felo- 
niously, willfully,  and  maliciously  did  bum 
a  certain  building  the  property  of  Lucy 
Farnsworth,  said  building  being  then  and 
there  situate  on  Pleasant  street,  in  said  Rock- 
land," with  conclusion  in  usual  form,  the 
defendant  moves  in  arrest  of  judgment,  for 
the  assigned  reasons  that  the  indictment  does 
not  name  or  describe  the  kind  or  nature  of 
the  building  alleged  to  have  been  burned,  and 
because  no  judgment  can  be  lawfully  ren- 
dered on  said  record. 

[1]  The  memorable  and  time-honored  dec- 
laration that,  in  all  criminal  proceedings,  the 
accused  shall  have  a  right  to  demand  the 
nature  and  cause  of  the  accusation  (Con.  of 
Maine,  art.  1,  {  6)  entitles  him  to  Insist  that 
the  facts  alleged  to  constitute  a  crime  shall 
be  stated  in  the  Indictment  with  that  cer- 
tainty and  precision  of  designation  reaulsite 
to  enable  him  to  meet  the  exact  charge,  and 
to  plead  the  judgment,  either  of  acquittal  or 
conviction,  which  may  be  rendered  upon  it. 
In  bar  of  a  later  prosecution  fol*  the  same 
offense.  State  t.  Moran,  40  Me.  129;  State 
V.  Learned,  47  Me.  426;  State  v.  Mace,  76 
Ma  64;  State  v.  Doran,  99  Me.  320,  59  Atl. 
440,  105  Am.  St  Rep.  278.  He  U  of  right 
entitled  in  the  beginning  to  know,  and  4n 
after  time  to  point  out,  tf  he  shall  so  de- 
sire, without  going  beyond  the  written  rec- 
ord, the  distinct  crimination.  The  descrip- 
tion of  tlie  offense  must  be  certain,  positive, 
and  complete. 

[2,  S]  Speaking  broadly,  an  indictment  for 
a  statutory  crime  is  sufficient  where  it  diatg- 
es  in  the  words  of  the  statute.  But  this  ap- 
plies only  In  cases  where  in  the  statute  It- 
self there  is  a  sufficient  description  of  the 
offense  Intended  to  be  created  by  the  Legia- 
lature.  With  admirable  accuracy  It  is  stat- 
ed in  Commonwealth  v.  Welsh,  7  Gray 
(Mass.)  324: 

.  "A  charge  in  an  indictment  may  be  made  in 
the  words  of  the  statute,  without  a  particular 
statement  of  facts  and  circumstances,  when,  by 
using  those  words,  the  apt  in  which  an  offense 
consists  ia  fully,  directly,  and  expressly  alleged, 
without  any  uncertainty  or  ambiguity." 

Mr.  Bishop,  in  bis  work  on  Criminal  Pro- 
cedure (volume  1,  I  98),  says: 

"Under  every  sort  of  Constitution  luown 
among  us  an  indictment  which  does  not  sub- 
stantially set  down,  at  least  in  general  terms,  all 
the  elements  of  the  offense — everything  which 
the  law  lias  made  essential  to  the  punishment  it 
imposes— is  void;  and,  Ijesides  this,  under  most 
of  our  Constitutions  the  allegation  mvst  descend 
far  enoogfa  into  the  particulars  and  be  sufficient- 
ly certain  in  its  form  of  words  to  give  the  de- 
fendant reasonable  notice  of  what  is  meant." 

"Where,"  as  this  court  said  in  State  v.  l>oran, 
09  Me.  329,  50  Atl.  440,  105  Am.  St.  Rep.  278, 
"a  mere  general  or  generic  term  is  used,  or  the 


statute  does  not  sufficiently  set  forth  the  crime^ 
the  use  of  the  statutory  language  is  not  suffi- 
dent" 

The  rule  Is  that.  In  some  Instances,  in  ad- 
dition to  the  statutory  words  of  general  de- 
scription, it  is  necessary  to  set  forth  such 
further  statement  of  facts  and  circumstances 
as  may  be  essential  to  identify  the  particu- 
lar doing.  There  must  be  such  a  descrip- 
tion of  the  crime  that  the  defendant  may 
know  jost  what  It  Is  he  Is  called  upon  to 
answer;  that  the  jury  may  be  warranted  in 
Its  finding,  and  the  court,  looking  at  t&e  rec- 
ord after  conviction,  may  impose  the  punish- 
ment which  tlie  law  prescril>ed. 

[4]  Does  the  Indictment  In  this  case  meet 
the  requirements  that  It  must,  either  in  the 
language  of  the  statute  or  other  apt  words, 
so  identify  the  offense  as  to  comply  with  the 
Declaration  of  Rl^ts  in  the  Ck>nstitution? 
It  is  our  opinion  that  the  Indictment  does  not 
sufficiently  inform  the  accused  of  the  nature 
and  cause  of  the  accusation  against  her,  and 
that  there  Is  legal  ground  for  an  arrest  of 
judgment.  "The  word  'building*  Is  not  the 
distinctive  name  of  a  particular  structure. 
It  is  a  comprehensive  term.  It  comprises 
any  edifice  erected  by  the  hand  of  man  of 
natural  materials,  as  wood  or  stone,  brick 
or  marble.  As  commonly  understood,  a 
building  is  a  house  for  residence,  business, 
or  public  use,  or  for  shelter  of  animals  or 
storage  of  goods.  A  structure  of  consider- 
able size  intended  to  be  permanent,  or  at 
least  to  endure  for  a  considerable  time."  9 
Corpus  Juris,  683;  Bouvier,  Law  Diet  Any 
permanent  building  or  edifice,  usually  oc- 
cupied by  any  person  by  lodging  therein  at 
night.  Is  a  dwelling  house.  R.  S.  a  121,  {  8. 
A  building  may  constitute  an  entire  blo<^ 
consisting  of  separate  and  Independent  t«ie- 
ments,  one  of  which  may  be  occupied  tor  a 
dwelling  house  and  another  for  a  store. 
State  V.  Spencer,  38  M«.  32.  The  gravamen 
of  the  indictment  is  that  the  respondent 
feloniously,  willfully,  and  maliciously  did 
burn  a  building,  situate  on  Pleasant  street 
in  Rockland,  and  owned  by  Lucy  Farnsworth. 
The  accused  well  may  be  in  doubt,  from  a 
reading  of  the  indictment,  as  to  the  precise 
act  against  which  she  is  called  to  defend  her- 
self; whether,  ineffectively,  for  arson  as  that 
crime  is  defined  la  section  1;  or  for  having 
set  fire,  feloniously,  willfully,  and  malicioua- 
ly,  to  any  of  the- buildings  told  off  one  after 
another  in  the  next  succeeding  section  of  the 
chapter,  or  for  likewise  burning  "any  build- 
ing of  another  not  mentioned  in  the  preced- 
ing section."  If,  as  the  case  Is  argued,  it 
was  the  intention  to  indict  the  respondent 
for  a  violation  of  the  third  section  of  the 
chapter,  then,  having  reference  to  the  man- 
ner in  which  the  crime  is  defined  in  and  by 
the  statute,  a  more  particular  statement  of 
facts  than  there  is  contained  becomes  neces- 
sary to  bring  the  defendant  precisely  with- 
in the  inhibition  of  the  law.  All  substantive 
allegations  should  be  sp^dflcally  and  deflni- 
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ttvely  set  ont.    A  description  of  what  was 
burned  Is  essential  to  fix  the  identity  of  the 
offmse.    Com.  ▼.  Smith,  161  Jlass.  491,  24  N. 
B.  677. 
Exceptions  sustained.    Judgment  arrested. 

(133  Md.  Ktt)  == 

BOYNTON  et  aL  y.  REMSON  et  al. 
(No.  21.) 

(Court  of  Appeals  of  Maryland.    Jane  19, 1918.) 

1.  USTTBT  «=980— BrraCT— MOBTOAGE. 

Usury  does  not  invalidate  a  mortga^  or  af- 
fect the  power  of  sale  contained  therein. 

2.  MOBTOAaxS   «a326(5)— OONSIDEBATION. 

Mortgagee  cannot  be  deprived  of  mortgage 
lien  merdy  because  mortgagor  did  not  use  the 
money  deposited  to  bis  account  and  stated  to  a 
sabsequent  mortgagee  that  the  prior  mortgage 
would  i>e  released  because  he  had  not  then  ie> 
ceived  the  fund  to  which  it  referred. 

3.  MOBTOAOES      9=>526(6)— SaI.es— INADKQUA- 
CY  OF  PBICE. 

On  exceptions  to  mortgage  sale,  evidence 
kM  to  show  that  land  was  sidd  at  an  inade- 
quate price. 

4.  MoBTOAOEs  $=3528  —  Sales  —  Inadequact 
OF  Pbicei—Waiveb. 

A  mortgagor,  who  consented  to  the  adver- 
tisement of  his  property  under  a  first  mortgage, 
after  he  found  that  a  thitd  mortgage  was  being 
foreclosed,  did  not  thereby  waive  any  valid 
objection  as  to  inadequacy  of  the  purchase  price 
by  reason  of  conflict  and  oonfnaioa  resulting. 

Tbree  A^ipeala  In  One  Record,  Consoli- 
dated, from  the  Circuit  Court  for  Amie  Arun- 
del County,  in  Equity;  Wm.  H.  Thomas, 
Judge. 

"To  be  officially  reported." 

Foreclosure  proceedings  by  Eitta  L.  Boyn- 
ton  and  others  against  Otiarles  B.  OElemson 
and  others,  there  were  two  sales  by  differ- 
ent mortgagees,  and  various  parties  excepted. 
From  a  decree  ratifying  the  sales,  three  ap- 
peals are  taken.  Affirmed  in  part  and  re- 
versed in  t>art,  and  cause  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTI'SON,  URNER,  and  8TOOKBRIDOE, 
JJ. 

Daniel  R.  Randall,  of  Baltimore,  and  Ar- 
thur Peter  and  Fred.  B.  Rhodes,  both  of 
Washington,  D.  C,  for  appellants.  Charles 
Clagett,  of  Baltimore,  and  Ridgely  P.  Melvin, 
ot  Annapolis,  for  a];4>ellees. 

URNER,  J.  The  farm  of  Charles  E.  Rem- 
flon,  containing  about  3(X>  acres  of  land  and 
situated  near  Annapolis  was  subject,  in  1915, 
to  a  mortgage  for  $25,000.  Interest  on  the 
mortgage  debt  and  taxes  on  the  property  be- 
ing in  arrears  to  the  amount  of  about  $l,tSOQ, 
Mr.  Remson  borrowed  the  money  to  meet 
those  charges  from  Bfr.  G.  Clifton  Sunder- 
land, of  Annapolis.  In  order  to  obtain  the 
sum  required  Mr.  Remson  gave  his  promis- 
sory mo^  to  Mr.  Sunderland  for  $2,500,  se- 
cured by  a  second  mortgage  on  the  farm,  and 
the  note  and  mortgage  were  used  by  Mr.  Sun- 
derland as  collateral  security  for  a  loan  to 
blmself  of  the  same  amount  from  the  An- 


napolis Bajiklng  &  Trust  Company,  the  pro- 
ceeds of  which  he  deposited  to  Mr.  Remson's 
credit  in  that  institution.  As  previously 
agreed,  Mr.  Remson  at  once  paid  $1,000  out 
of  the  fund  to  Mr.  Sunderland  for  providing 
the  sum  of  $1,500  thus  left  available  for  the 
use  to  which  it  was  intended  to  be  applied. 
Mr.  Sunderland  paid  one-half  of  the  $1,000 
bonus  to  Mr.  George  T.  Melvin,  who  as  presi- 
dent of  the  Annapolis  Banking  &  Trust  Com- 
pany had  received  and  submitted  to  the  board 
of  directors  the  application  for  the  loan,  and 
had  individually  agreed,  for  an  equal  share 
of  the  bonus,  to  bear  an  equal  part  in  financ- 
ing the  purchase  of  the  property  In  case  a 
foreclosure  became  necessary.  These  trans- 
actions were  completed  on  December  1,  1915. 
On  the  same  day  a  check  for  $1,5(X),  signed 
by  Mr.  Remson,  was  mailed  from  the  bank  to 
the  representative  of  the  first  mortgagee,  to 
be  used  for  the  payment  of  Interest  and  taxes, 
but  it  was  returned  to  the  bank,  with  the 
statement  that  it  would  not  be  accepted.  The 
check  thereafter  remained  at  the  bank  sub- 
ject to  Mr.  Riemson's  disposal.  It  was  not 
until  March  2, 1917,  however,  that  he  had  the 
check  canceled  and  made  other  use  of  the 
fund  agrainst  which  it  was  drawn. 

After  declining  to  receive  the  check  refer- 
red to,  the  first  mortgagee  made  an  effort  to 
exercise  the  power  of  sale  in  bis  mortgage,' 
bat  this  was  restrained  by  preliminary  in- 
junction, and  the  mcnrtgage  was  shortly  after- 
wards paid  out  of  the  proceeds  of  a  new 
mortgage  loan  of  $80,000,  which  Mr.  Remson 
obtained  from  Mr.  J.  Henry  Strohmyer,  of 
Baltimore^  by  i>aylng  therefor  a  commission 
or  bonus  of  $3,000  in  addlti<ai  to  $896  interest 
in  advance  for  six  months.  A  further  mort-- 
gage  loan  of  $8,660.40,  for  which  Mr.  Rem- 
son appears  to  have  paid  a  bonus  of  $1,000 
to  the  lender,  was  then  procured  from  Mrs. 
Eitta  L.  Boynton,  of  the  dty  of  Washington. 
The  proceeds  of  this  loan  were  applied  to  the 
payment  of  judgments  and  taxes  amounting 
to  over  $5300,  unsecured  debts  of  about  $200, 
an  attorney's  fee  of  $750,  and  other  expenses 
incident  to  the  two  mortgage  transactions 
just  mentioned,  both  of  which  were  conduct- 
ed for  Mr.  Rems<»  by  his  counsel,  Mr.  Fred- 
erick B.  'Rhodes.  As  a  result  of  the  payment 
of  the  $25,000  mortgage,  and  the  existing 
judgment  Indebtedness,  out  of  the  funds  real- 
ised from  the  Strohmyer  and  Boynton  loans, 
the  Sunderland  mortgage  became  the  first 
lien  on  the  Remson  farm.  The  two  subse- 
qnent  mortgage  loans  were  Effected  by  Mr. 
Rhodes  in  the  belief  that  a  release  of  the 
Sunderland  mortgage  could  be  obtained  on 
the  ground  that  the  object  for  which  it  was 
given  had  failed  and  the  fund  it  produced  for 
Mr.  Remson  had  not  as  yet  been  utilized  for 
any  purpose.  Efforts  were  accordingly  made 
by  Mr.  Rhodes,  as  counsel  for  Mr.  Remson, 
to  accomplish  that  result;  but,  while  an  un- 
derstanding was  reached  with  Mr.  Ridgely. 
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P,  Melrln,  as  attorney  for  Mr.  Sonderlajad 
«nd  the  bank,  that  the  mortgage  would  be  re- 
leased upon  terms  which  appear  .  to  have 
been  quite  moderate,  yet  the  sum  agreed  up- 
on was  not  paid,  and  eventually,  as  already, 
stated,  the  $1,500  fund  derived  from  the  mort- 
gage loan  w^  appropriated  by  Mr.  Kemson 
to  his  own  use.  All  of  the  mortgages  had 
then  matured  and  were  In  default.  An  exten- 
sion of  time  on  the  Strohmyer  mortgage 
was  secured,  but  proceedings  were  begun  for 
the  exercise  of  the  power  of  sale  in  the  Boyn- 
ton  mortgage  by  Mr.  Rhodes,  as  attorney, 
therein  named  for  that  purpose;  his  pro- 
fessional relations  with  Mr.  R^uson  baring 
previously  terminated.  In  the  advertlsonent 
of  the  sale  thus  undertaken  no  reference 
was  made  to  the  Sunderland  mortgage,  but 
it  was  stated  that  the  property  would  be. 
sold  subject  to  a  prior  mortgage  of  |30,000i 
The  sale  was  advertised  to  be  ^eld  at  the 
courthouse  door  in  Annapolis  at  12  o'clo<^  m. 
on  April  S,  ldl7.  When  Mr,  Sunderland 
learned  of  this  proceeding  be  consulted  his 
counsel,  Mr.  Rldgely  P.  Melvln,  who  repre- 
sented also  the  bank,  which  held  the  Sunder- 
land mortgage  by .  assignment  as  collateral 
security  for  the  $2,600  loan,  and,  with  the 
consent  of  Mr.  Remson,  It  was  determined  to 
^erdae  the  pow«r  of  sale  In  that  mortgage 
BO  as  to  anticipate  the  Boynton  sale  by  Whicb 
the  first  mortgage  was  api>arently  to  be  Ignor- 
ed. The  Sunderland  mortgage  was  thereupon 
assigned  by  the  bank  to  Mr.  Mdvin  as  its 
attorney,  who,  after  filing  his  bond  as  re- 
quired by  law,  advertiaed  tba  mortgaged' 
property  for  sale  at  the  oourthoase  doooln 
Annapolis  on  April  3,  1917,  at  10:30  o'dodL 
a.  m.  A  salt  was  brought  by  Mrs.,  Boynton  to 
rastraln  the  sal«  under  tbe  first  mortgage  on 
tbe  ground  tbat  it  was  Inralld,  but  at  a 
hearing  on  blU  and  answer,  shottly  before 
the  day  of  the  sale,  a.  preilminaxy  ictJunctloD 
was  refused.  At  the  Sunderland  saie  tbe 
property  was  sold  for-  $40,000,.  and  at  tbe 
Boynton  sale,  an  boor  and  a  balf  later,  if 
was  bought  by  the.  same  poMdtaser  for  $11,< 
000,  subject,  in  terms,  to  tbe  :$80^000  mort- 
gage held  by  Mr.  StiK>bmyer.  Announcemeot 
was  made  at  tbe  Sunderland  sale,  by  an  at^ 
torney  for  Mrs.  Boynton,  that  a  porchaser 
at  tbat  sale  would. not  obtain  a  good  title, 
wblle  at  the  Boynton  sale  it  was  publicly 
stated  by  Mr.  Mdvln,  rqxresentlng  tbe  first 
mortgagee,  tbat  tbe  property  bad  already 
been  sold. 

Exceptions  to  both  sales  were  filed  by  Mr. 
Remson  on  the  ground  that,  because  of  the 
confusion  arising.  fr<»n  tbe  oonfllctliig  sales 
and  announcements  to  whl<!h  we  bare  refer- 
red, bis  property  was  sold  in  both'  lastances 
at  a  substantial  sacrifice  of  its  real  value. 
Mrs.  Boynton  exeepted  to  the  ratification  of 
tbe  first  mortgage  sale  upon  grounds  which 
will'  be  prei^ently  Stated  and  cotisidered.  Mr. 
MelTlB,  as  assignee  of  the  Sunderland  moM- 
gage,  excej^ted  to  tbe  Boynton  sale,  but  the 


question  raised  by  bis  exceptions  need  not  be 
deteriplned.  Tbe  purchaser  also  filed  ex- 
ceptions seeking  a  decision  upon  tbe  validity 
of  the  first  mortgage  and  the  ratification  of 
tbe  sale  under  wblcb  it  mlgitat  be  found  tbat 
be  would  obtain  a  good  title.  Testimony 
was  taken  in  support  of  the  various  excep- 
tions, and  by  agreement  tbe  same  evidence 
was  tteated  as  being  ava!Uable  in  Hie  Injunc- 
tion suit  relating  to  the  Sunderland  mort- 
gage; that  case  and  tbe  exc^tiaiis  to  the 
sales  being  brought  to  final  bearing  at  the 
same  time. 

[1  ]  The  grounds  of  objection  urged  against 
tbe  sale  under  the  Sunderlaod  mortgage, 
apart  from  tbe  question  as  to  the  adequacy 
of  the  price,  are  that  the  consideration  men- 
tioned In  the  mortgage  is  usurious  and  ficti< 
tlous,  and  that  the  third  mortgage  loan  was 
made  upon  the  assurance  by  the  mortgagor 
that  he  had  received  no  part  of  tbe  loan  se- 
cured by  tbe  first  mortgage,  and  tbat  it 
would  be  r^eased.  In  'disposing  of  these  ob- 
jections In  the  court  below,  Judge  Thomas 
held  that  the  Sunderland  mortgage  was  not 
rendered,  invalid  by  the  fact  that  the  mort- 
gagor was  charged  $1,000  for  tbe  loan,  or  by 
the  drcomstance  th&t  the  $1,500  fund  which 
the  qiortgage  produced  was  not  used  for  tbe 
purpose  for  which  it  was  borrowed,  and  was 
not  actual^  drawn  upon  by  tbe  mortgagor 
until  long  after  tbe  second  and  third  mort- 
gages wePe  executed.  In  this  conclusion  we 
fully  concur.  As  Judge  Thom&s  said  in  his 
opinion: 

"The  law  is  well  settled  in  this  state  that 
usury  does  not  invalidate  a  mortgage  or  affect 
the  power  of  able  contained  therein.  In  tha 
case  of  Md.  Perm.  Land  &  Bldg.  Soc.  y.  Smlt^, 
41  Md.  616,  the  court  said  that  the  question  oi 
usury  'can  only  arise  upon  the  statement  Of  the 
final  account  bv  the  auditor,  and  cannot  be 
urged,  as  an  objection  to  the  aale,'  and  in  the 
case  of  Powell  v.  Bopkins,  88  Md.  1,  we  find 
the  same  rule  stated  In  the  following  language: 
'The  exaction  of  usurious  or  illegal  interest  (if 
proved  by  the  evidence)  does  not  invalidate  toe 
mortgage  or  affect  the  power  to  sell.  •  •  • 
The  court  of  equity  in  whic^  tbe  sale  Is  to  be 
ratified,  and  the  ptoceeda  distnibntoi,  baa  full 
authority  and  jurisdiction  to  adjust  the  gues- 
tion  of  interest  between  the  partiea.'  See,  also. 
Miller's  Eq.  Proc.  p.  563,  and  cases  cited  in 
tbe  note,  and  Chlt>man  v.  Farmers'  &  Mer- 
chants' Nat  Bank,  .121  Md.  343  [88  Atl.  151]." 

[2]  .There  was  no  evidence  In  tbe  case  that 
tbe  Boynton  loan  was  induced  by  any  state- 
ment by  Mr.  Sunderland  or  the  Annapolis 
Banking  &  Trust  Ck)mpany  that  the  first 
mortgage  would  be  released  or  that  the  con- 
sideration It  recites  had  not  been  paid.  It 
clearly  appears  from  the  testimony  that  the 
bank  bad  In  fact  loaned  to  Mr.  Sunderland, 
and  tbe  latter  bad  paid  to  Mr.  Remson,  the 
amount  of  the  loan  which  the  mortgage  was 
Intended  to  secure.  The  fact  tbat  the  money 
could  not  be  applied  to  the  objects  first  pro- 
posed,' but  remained  In  bank  subject  to  Mr. 
Remson's  Order,  could'  not  affect  the  rights 
of  the  original  bolder,  or  of  the  assi^ee  of 
the  mortgage,  \vhode  money  had  been  actually 
a,ad  unconditloaAlly  appropdeted  to  tbe.toan. 
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Tbey  could  certainly  not  be  deprived  of  the 
security  of  the  mortgage  lien  merely  because 
of  Mr.  Remson's  statement  to  the  third  mort- 
gagee that  the  Sunderland  mortgage  would 
be  released  because  he  had  not  then  received 
the  fund  to  which  It  referred. 

[3]  The  court  below  concluded  also  that  the 
objection  to  the  first  mortgage  sale  on  the 
ground  of  Inadequacy  of  price  could  not  pro];>- 
eriy  be  sustained.  With  this  view  we  have 
been  unable  to  agree. 

In  our  opinion  the  evidence  is  sufficient 
to  support  the  contention  that  the  conditions 
tcurroundlng  the  sale  not  only  tended  to  pre- 
vent the  disposition  ^of  the  property  for  an 
adequate  price,  but  in  fact  produced  that  in- 
jurious result  It  was  almost  inevitable  that 
the  efforts  of  two  mortgagees  to  sell  the 
same  property  at  rival  auctions  held  on  the 
same  day  would  cause  a  state  of  conflict  and 
confusion  by  which  both  sales  would  be 
seriously  prejudiced.  In  addition  to  being 
hampered  by  the  mere  fact  of  such  competi- 
tion, each  of  the  sales  was  further  embarrasa 
ed  by  a  public  warning  against  its  validity 
by  a  r^reaentallTe  of  the  oppostog  interest 
It  would  be  really  remarkable  if  the  fair  mar- 
Icet  value  of  the  farm  had  been  realixed  un- 
der such  adverse  conditions. 

iThe  price  of  $40,000  for  which  the  prop- 
erty was  sold  under  the  first  mortgage  was 
said  by  several  wlteesses  to  mtresent,  in 
their  Judgment,  Its  full  value.  There  was 
testimony,  however,  that  some  years  ago  the 
owner  had  received  from  separate  sources 
offers  of '$96,000  and  $65,000  for  the  farm, 
which  he  declined.  A  county  assessor  testi- 
fied that  the  property  is  worth  $60,000  for 
farming  purposes  alone,  and  two  other  wit- 
nesses estimated  its  ralae^  respectively,  at 
$65,000  and  $70,000.  It  was  proveo  that  a 
protqieetlve  bidder,  who  had  visited  the  prop- 
erty, and  had  come  from  the  dty  of  Wash- 
ington to  attend  the  first  mortgage  sale,  even 
though  he  had  been  told  by  his  counsel  that 
the  United  States  government  had  <rffered 
$75,000  for  the  farm,  remained  away  from 
the  sale  after  he  learned  that  a  second  sale 
was  to  be  made  under  another  mortgage, 
because  he  did  not  wish  to  become  Involved 
in  the  litigation  which  would  be  expected  to 
result  from  such  a  conflict  of  interests.  By 
the  advertisements  for  both  of  the  sales,  as 
well  as  by  the  evidence,  emphasis  was  laid 
upon  the  fact  that  this  300-acre  farm  is  ex- 
ceptionally valuable,  not  only  because  of  Its 
fertility  and  Improvements,  and  its  availa- 
bility and  actual  use  for  the  purposes  of  an 
extensive  dairy  enterprise,  but  also  because 
of  its  large  water  frontage,  its  adaptability 
to  profitable  subdivision,  Its  proximity  to 
Annapolis  and  the  Naval  Academy,  and  its 
adjacency  to  the  Government  Experimental 
Station  and  other  public  property  in  process 
of  extensive  development. 

[4]  Our  review  of  the  case  has  brought 
us  to  the  conclusion  that  the  mortgagor's 
10JiA.-3a 


interests  have  suffered  material  Injury  as 
a  result  of  the  concurrent  exercise  of  the 
powers  of  sale  contained  in  the  first  and 
third  mortgages,  and  of  the  effort  of  each  of 
the  vendors  to  discourage  bidding  at  the  sale 
conducted  by  his  competitor.  While  Mr. 
Remson  consented  to  the  advertisement  of 
his  property  imder  the  first  mortgage,  after 
he  found  that  the  third  mortgage  was  being 
foreclosed,  we  do  not  think  be  should  be  hdd 
to  have  thereby  waived  in  advance  any 
valid  objection  he  might  otherwise  be  en- 
titled  to  raise  as  to  the  Inadequacy  of  the 
purchase  price  reported.  In  consenting '  to 
such  a  proceeding  he  probably  did  not  antici- 
pate that  the  validity  of  the  sale  would  be 
publicly  contested  at  the  time  it  was  attempt- 
ed to  be  made,  and  he  certainly  did  not  agree 
that  his  property  should  be  sold  for  less  than 
it  was  really  worth.  According  to  our  con- 
ception of  the  case,  a  serious  loss  may  result 
to  the  mortgagor  from  the  ratification  of  ei- 
ther of  the  reported  sales,  but  we  are  confi- 
dent that  no  injustice  would  be  done  to  any  In- 
terest in  the  case  if  a  resale  is  ordered. 
Tlie  tlilrd  mortgagee,  whose  claim  will  be 
partly  lost  if  the  first  sale  is  confirmed, 
might  be  very  materially  benefited  if  the 
farm  is  resold,  and  the  first  mortgagee  is 
amply  protected  by  priority  of  lien  and  can- 
not be  injured  by  a  resale  of  the  property 
under  conditions  whidi  will  admit  of  its  fair 
market  value  being  realized,  ^nie  second 
mortgagee  appears  to  be  well  secured,  and  Is 
taking  no  part  in  the  litigation.  The  pur- 
chaser would  apparently  lose  the  benefit  of 
an  attractive  bargain  if  neither  sale  is  sus- 
tained, but  it  is  not  unjust  to  him  to  hold  that 
be  is  not  entitled  to  retain  the  accidental 
benefit  resulting  from  the  extraordinary  and 
adverse  conditions  under  which  both  sales 
occurred. 

The  conclusion  we  have  readied  upon  th» 
exceptional  facts  of  this  case  does  not  disre- 
gard, and  is  not  Inconsistent  with,  the  gen- 
eral rule  relating  to  objections  to  sales  on 
the  ground  of  inadequacy  of  price  as  applied 
in  previous  decisions  of  this  court.  McCar- 
thy V.  Hamburger,  112  Md.  40,  75  Atl.  964; 
EJdgecombe  Park  Ck).  v.  rinney,  121  Md.  826, 
88  Aa  143;  Hunter  v.  Highland  Co.,  123  Md. 
647,  91  AU.  697;  Vollum  v.  Beall,  117  Md. 
620,  83  AU.  1095,  Ann.  Cas.  1014D,  16;  Car- 
roll V.  Hutton,  91  Md.  880,  46  Atl.  967 ;  Shaw 
V.  Smith,  107  Md.  626,  69  AU.  116. 

If  Mr.  Bemson  should  be  unable  to  refund 
his  existing  mortgage  Indebtedness,  and  a 
resale  cannot  be  thus  avoided,  it  should  be 
made  alone  under  the  power  of  sale  in  the 
first  mortgage,  so  that  the  UUe  may  be  sold 
clear  of  all  Uens  and  under  condlUons  favor- 
able to  a  sale  that  wlU  be  advantageous  to 
all  parties  concerned. 

The  decree  of  the  court  below  will  be 
affirmed  In  so. far  as  it  dismissed  the  biU  for 
an  InJuncUon  against  a  sale  under  the  first 
mortgage  and  sustained  the  exceptions  to  the 
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sale  reported  under  the  third  mortgage,  but, 
wiUi  respect  to  the  ratification  of  the  sale 
under  the  first  mortgage,  It  will  be  reversed. 
Decree  afiBrmed  In  part  and  reversed  In 
part,  and  cause  remanded,  the  costs  to  be 
equally  paid  by  the  first  and  third  mortgagees 


032  Md.  677) 

KBBNAN  T.  OARTBB  et  aL    (No.  67.) 
(Court  of  Appeals  of  Maryland.    April  4, 1918.) 

1.  Husband  and  Win;  «=>15(1)  —  iNSANirr 
or  WiTB— Separate  Contetancx  bt  Hus- 
band—Vauditt. 

Where  wife  was  adjudged  insane  in  1887,  an 
absolute  conveyance  in  1911  by  husband  of  real- 
ty, acquired  after  inquisition,  to  a  corporation 
for  shares  of  its  stock,  although  husband  was 
a  director  or  president,  could  not  be  set  aside  in 
suit  by  wife's  next  friend,  in  view  of  Code  Pub. 
Ciy.  Laws,  art.  45,  |  13,  as  to  conveyance  of 
property  acquired  after  inquisition. 

2.  COBPOBATIONB  «=>104— PUBOHABR  OT  PBOP- 
EBIY. 

The  next  friend  of  wife,  whose  husband  con- 
veyed realty  alleged  to  be  worth  $1,400,000  to 
a  corporation  for  5,997  shares  of  stock,  each  a 
par  value  of  $100,  la  in  no  position  to  complain, 
there  being  no  fraud,  that  transfer  was  not  in 
compliance  with  Code  Pub.  CTiv.  Laws,  art  23, 
S  35,  as  to  issuing  stock  for  property,  in  view 
of  section  86,  providing  that  acceptance  by 
stockholders  of  property  shall  be  conclusive,  in 
absence  of  fraud. 

8.  P1.EADIN0  «=a8(15)— Conclusions— Fbadd. 
While  it  is  imnecessarr  to  set  out  in  the  bill 
all  the  evidence  a  plaintiff  may  have  knowledge 
of,  there  must  be  something  more  than  plain- 
tiffs conclusion  that  a  transaction  is  fraudulent. 

4.  W11.L8  «=>790— Denunciation  fob  Inbans 
Wife. 
Under  Code  Pub.  G.r.  Laws,  art  93,  ^{  301, 
302,  as  to  renunciation  by  wife  of  provisions  of 
will  within  six  months  after  first  grant  of  ad- 
ministration, where  husband,  who  was  appoint- 
ed committee  of  insane  wife,  died  having  made 
a  bequest  to  her,  and  will  was  admitted  to  pro- 
bate, a  court  of  equity  cannot  three  years  and 
nine  months  thereafter  at  instance  of  next 
friend  of  wife,  make  a  renunciation  for  wife, 
where  every  one  of  near  relatives  were  benefi- 
ciaries under  will,  and  knew  everything  neces- 
sary to  enable  proceedings  to  be  taken,  in  view 
of  section  342  as  to  will  not  being  subject  to 
objection  three  years  after  probate. 

6.  Equity  €=»267— Amendment. 

Refusal  to  grant  leave  to  amend  amended 
bill  was  in  discretion  of  court  ' 

6.  Appeal  and  Ebbob  «I=>959(1) — Refusal  to 
Aixow  Amendment— DiscBETioN. 
Refusal  to  grant  leave  to  amend  amended 
bill    being   discretionary,    there    is    no    appeal 
from  it 

Appeal  from  Circuit  Court  Na  2  of  Balti- 
more City;  Henry  Duffy,  Judge. 

Suit  by  Eugenia  L.  Keman,  by  her  next 
friend,  against  Shirley  Carter  and  others. 
From  an  order  sustaining  a  demurrer  to  and 
dismissing  an  amended  bill,  and  from  an 
order  refusing  to  grant  leave  to  amend  said 
amended  bill,  plalntifT  appeals.  Appeal  from 
order  refusing  leave  to  amend  dismissed,  and 
order  sustaining  demurrer  and  dismissing 
bill  affirmed. 


Argued  before  BOYD,  C.  J.,  and  BRISOOE^ 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDOE,  and  (INSTABLE,  JJ. 

Walter  D.  Elseman  and  Isaac  Lobe  Straus, 
both  of  Baltimore,  for  appellant  Shirley 
(Jarter  and  Thos.  Foley  Hlslky,  both  of  Bal- 
timore (Bernard  Ca,rter  &  Sons,  of  Baltimore, 
on  the  brief),  for  appellees. 

BOYD,  O.  J.  This  case  Is  befbre  ns  on  an 
appeal  from  an  order  sustaining  a  demurrer 
to  and  dismissing  an  amended  bill  filed  by  the 
appellant,  and  on  another  appeal  ftom  an 
order  refusing  to  grant  the  appellant  leave 
to  amend  that  amended  bill.  The  plaintiff, 
Ehigenla  L.  Keman,  Is  the  widow  of  James  L 
Keman,  who  died  on  the  14th  of  December, 
1912,  leaving  surviving  him  his  widow  and 
two  BODS  and  a  daughter.  In  1887  the  plaln- 
Utl  was  u^)on  an  inquisition  adjudicated  a 
lunatic  upon  the  petltloD  of  her  husband, 
who  was  Bpi>oInted  by  the  drcnit  ooart  of 
Baltimore  dty  the  committee  of  her  person 
and  estate.  The  finding  still  remains  In  force 
and  she  Is  confined  in  Mt  Hope  Retreat, 
where  she  has  been  for  many  years.  The  bill 
alleges  that  for  many  years  prior  to  and  ever 
since  the  death  of  her  hnsbend  she  "has  been 
and  is  non  compos  mentis  and  Incapable  of 
acting  for  and  in  her  own  behalf  with  re- 
spect to  any  business  matters,  property 
rights,  or  Interests  whatsoever,  and  IncapaUe 
and  disabled  at  all  times,  both  at  and  since 
the  death  of  hor  said  husband,  from  making 
any  election  with  respect  to  accepting  or  re- 
nouncing the  provlatons  made  for  her  In  his 
last  will  and  testament,"  and  that~"8he  was 
and  had  been  and  is  still  disabled  and  Inca- 
pacitated from  taking  any  steps  whatsoever, 
from  institattng  any  proceedings,  or  caiudng 
any  steips  to  be  taken  or  proceedings  to  be 
instituted,  to  questliHi  or  deny  the  validity 
of'  a  deed  of  trust,  a  deed  of  asslgiunent, 
or  a  deed  of  conveyance,  which  will  be  later 
referred  to  In  this  opinion.  That  paragraph 
of  the  bill  oonclades,  "and  that  her  disability 
and  Incapacity  In  all  the  respects  aforesaid 
have  been  caused  by  the  fact  that  she  has 
been  at  all  times  bereft  of  her  reason  and  of 
all  understanding  of  her  rights,  interests,  and 
matters  aforesaid." 

On  the  20th  of  April,  1911,  James  L.  Kem- 
an executed  a  "deed  of  conveyance"  to  the 
James  L  Keman  Company  of  Baltimore 
(31ty,  Incorporated,  for  a  property  which  Is 
therein  described.  The  lot  fronts  portly  on 
HowaiTd  street  and  partly  on  Franklin  street, 
and  is  improved  by  a  hotel  and  theater.  The 
property  is  described  as  being  in  fee  simple, 
except  a  portion  of  It  whldi  is  subject  to  an 
annual  rent  of  $04.  That  deed  also  Included 
personal  property,  the  bifslnesses,  franchises, 
good  will,  etc.  The  consideration  is  stated 
to  be  5,000  shares  of  preferred  stock  of  the 
James  L.  Keman  Oompany  of  the  par  value 
of  $100  each,  and  097  shares  of  the  common 
stock  of  that  ctMnpany  of  the  same  par  value. 
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all  of  whicfa  stock  Is  said  In  fhe  deed  to  have 
been  Issued  and  certificates  thereof  delivered 
to  said  Keman,  In  accordance  with  a  resoln- 
tloa  of  the  stockholders  duly  passed  at  a 
meeting  hdd  in  Baltlmdre  on  the  15tb  of 
April,  1911,  in  compliance  with  the  provisions 
of  section  35  of  article  23  of  the  Code.  The 
deed  also  refers  to  a  decree  of  the  drcnit 
court  of  Baltimore  dty,  dated  January  28, 
1887,  being  the  proceeding  in  which  the 
plaintiff  was  adjudicated  a  lunatic,  and  to 
section  13  of  article  45  of  the  Code,  for  the 
right  of  the  grantor  to  sell  and  convey  the 
real  estate. 

On  the  20th  of  April,  1911,  being  the  same 
day  the  deed  of  conveyance  was  made,  a 
"deed  of  tmst"  was  made  by  said  Kernan, 
as  party  of  the  first  part,  to  Frederick  C. 
Schanberger  and  Shirley  Carter,  parties  of 
the  second  part,  li^  whlcb  it  is  recited  that 
whereas  the  party  of  the  first  part  had  grant- 
ed and  assigned  to  the  parties  of,  the  seci 
ond  part,  upon  the  trusts  therein  set  oat, 
the  S,000  shares  of  preferred  stock,  and  be 
was  about  to'  cause  the  same  to  be  transfeiv 
red  to  them  en  the  books  of  the  company,  and 
desired  to  have  the  tmst  upon  whicfa  they 
were  granted  and  assigned  fully  set  out  in 
that  instrument  of  writing,  so  that  the  same 
might  be  recorded,  therefore.  In  considera- 
tion of  the  premises  and  of  the  sum  of  $10, 
he  granted,  bargained  and  sold,  assigned, 
transferred,  and  confirmed  unto  the  parties 
of  the  second  part,  and  the  survivor  of  them, 
and  the  successors  of  the  survivor  of  them, 
as  therein  provided  for,  the  6,000  sharee  of 
preferred  stock  In  trust  for  the  puritoses 
therein  set  forth.  They  were  to  hold  the 
said  shares  of  etodt,  collect  the  dividends 
and  income,  and  pay  avet  the  net  dividends 
and  income  therefrom  to  the  said  Keman 
during  his  life,  and  after  .his  death  to  hold 
said  shares  for  the  following  purposes:  To 
collect  and  pay  over  the  net  dividends  and 
income  from  3,400  shares  of  that  stock  to  the 
James  Lawrence  Keman  Hoq>ital  and  Indus- 
trial School  of  Maryland  for  Crippled  Chil- 
dren, daring  the  joint  lives  of  the  trustees, 
and  wsiaa  the  death  of  either  of  them  the 
survivor  to  transfer  and  assign  the  said  3,400 
shares  to  said  Hospital  and  Industrial  School. 
It  was  then  provided  that  of  the  remaining 
1,600  shares  of  preferred  stock  they  were 
to  bold  634  shares  for  each  of  his  two  sons 
and  632  shares  for  his  dangbter.  The  pro- 
visions of  the  trusts  for  each  of  them  are 
set  out  at  length,  and  under  certain  contin- 
gencies the  share  left  to  a  son  or  daughter 
was  to  go  to  St  Agnes  Hospital. 

On  the  22d  of  April,  1911,  he  made  what  Is 
spoken  of  as  a  "deed  of  assignment,"  in  whicfa 
be  stated  Uiat  fae  had  assigned  to  Frederick 
O.  Schanberger  385  shares  of  the  common 
stock  of  the  James  L.  Keman  Company,  ab- 
solutely, and  to  Shirley  Carter  166  shares 
of  said  sto(^,  absolutely,  and  to  himself  447 
sliares  for  life,  with  remainder  as  to  315  of 
tbem  to  said  Schanberger,  and  as  to  132 


shares  to  said  Garter,  and  he  desired  to  have 
said  transactions  evidenced  by  that  deed  so 
that  it  could  be  duly  recorded.  The  deed 
then,  in  consideration  of  $5,-  assigned  and 
transferred  said  stock  acanrdlng  to  what  was 
stated  in  the  preamble.  All  of  the  deeds 
were  promptly  put  on  record. 

On  the  24tfa  of  June,  1911,  James  Ii.  Kem- 
an executed  fais  last  wlU  and  testament,  by 
which  he  gave  to  Bernard  Carter  and  Shirley 
Carter,  and,  to  the  survivor  of  them,  |20,000 
in  trust  to  invest  and  reinvest  the  same  from 
time  to  time,  to  collect  the  income  therefrom, 
and  apply  the  net  income,  or  so  mucfa  thereof 
as  shall  be  necessary,  to  the  proper  main- 
tenance and  support  of  his  wife  for  and  dur- 
ing the  term  of  her  natural  life,  and  from  and 
after  the  death  of  his  wife,  and  after  the 
payment  of  her  funeral  expenses,  to  divide 
the  corpus  of  said  $20,000  and  any  aocraed 
Income  therefrom  Into  two  equal  shares,  and 
to  pay  one  share  absolutely  to  SL  Agnes 
Hospital  and  tfae  other  to  the  Institute  of 
Mission  Helpers  of  Baltimore  City,  to  be  ap- 
plied by  It  to  the  education  and  care  of  the 
deaf  and  dumb  or  otherwise  aflllcted  children 
under  its  care.  He  then  leff  $3,000  to  each 
of  his  two  sons,  and  said  he  did  not  make  a 
bequest  to  his  daughtte  because  he  had  his 
life  insured  and  held  the  policy  for  her  benefit 
He  made  the  Jamee  Ia  Keman  Company  of 
Baltimore  dty  his  residuary  legatee  and  dev- 
isee. He  appointed  Messrs.  Bernard  Carter 
and  Shirley  Carter,  and  the  survivor  of  them, 
executors  of  his  will,  whldi  was  probated  on 
December  18,  1912,  and  letters  testamentary 
were  granted  to  Shirley  Carter,  the  survivor. 

[1]  The  Mil  asks  the  court:  (1)  To  re- 
nounce the  provision  made  for  the  plaintiff 
in  the  will,  and  elect  to  take  and  receive,  in 
lieu  tfaereof,  the  share  allowed  her  by  law  in 
the  personal  property  of  the  estate,  belonging 
to  hetr  husband  at  the  time  of  his  death ;  (2) 
to  decree  and  dedare  that  said  Keman  died 
seised  of  all  tfae  real  estate  mentioned  in  tfae 
deed  of  conveyance  of  April  20,  1911,  and 
that  she  is  entitled  to  dower  therein;  (3> 
that  the  three  deeds  be  declared  null  and 
void,  and  that  the  plaintiff  be  declared  and 
decreed  to  bo  entitled  to  one-third  of  the 
personal  estate  and  her  dower  rights  in  all 
real  property  of  which  her  husband  died  seis- 
ed ;  (4)  that  the  bequests  and  gifts  in  the  re- 
siduary danse  of  the  will  be  declared  null 
and  void;  (5)  that  the  executor  be' required  to 
pay  over  to  a  trustee  to  be  appointed  her 
legal  share,  interest,  and  portion  of  all  the 
personal  estate  of  whldi  her  husband  died 
possessed ;  (6)  that  the  court  direct  such  fur- 
ther proceedings  as  may  be  proper  and  neces- 
sary to  assign  the  plaintiff  her  dower;  (7) 
that  there  be  an  accounting  with  the  defend- 
ants who  have  received  profits,  revenues,  in- 
come, or  interest  to  which  she  was  entitled; 
and  (8)  tof  general  relief. 

Section  13  of  article  46  provides  that: 

"'Where  any  married  man  or  married  woman 
is  a  lunatic  or  insane,  and  has  been  so  found 
upon  inquisition  and  the  said  finding  remains 
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In  force,  or  vhere  anv  married  man  or  married 
woman  has  beeQ  absent  or  unheard  of  for  ser- 
ta  years,  the  husband  or  wife  of  such  lunatic 
or  insane  or  absent  i>erBon  may  grant  and  con- 
vey by  his  or  her  separate  deed;,  whether  the 
same  be  absolnte  or  by  way  of  lease  or  mort- 
gage,  as  fully  as  if  he  or  ine  were  unmarried, 
any  real  estate  which  he  or  she  may  have  ac- 
quired since  the  finding  of  such  inquisition  or 
since  the  beginning  of  such  absence." 

Mr.  Keman  unqiaestlonably  had  the  power 
to  conyey  the  real  estate  Included  In  the  deed 
of  conveyance  of  April  20,  1911,  by  virtue 
of  that  provision  of  the  Code — ^having  ac- 
qnlred  it  after  the  finding  of  the  inquisition. 
There  is  no  reservation  whatever  in  the  deed 
in  his  favor,  but  it  was  an  absolute  deed  for 
a  valuable  consideration.  Under  the  deci- 
sions in  this  state  a  husband  can  dispose  of 
his  personal  property  during  his  life,  even  if 
it  be  done  with  an  Intent  to  defraud  bis  wife 
of  any  interest  in  it,  provided  he  reserves  no 
right  to  himself.  Bays  v.  Henry,  1  Md.  Cb. 
837;  Dunnock  v.  Dunnock,  3  Md.  Ch.  140; 
Babbitt  V.  Oalther.  67  Md.  94.  8  AQ.  744; 
Brown  v.  Fidelity  Trust  Co.,  126  Md.  175,  94 
AU.  623 ;  Poole  v.  Poole,  129  Md.  387.  99  AtL 
661.  Th«n  would  seem  to  be  no  doubt  that  a 
husband  has  equal,  if  not  more,  power  aa  to 
real  estate^  by  virtue  of  that  statute.  It  Is 
eald,  however,  on  the  part  of  the  appellant, 
that  by  this  transaction  Mr.  Kernan  simply 
attempted  to  convert  his  real  estate  into 
stock  of  the  corp(vratIon  for  the  purpose  of 
more  readily  depriving  his  wife  of  her  inter- 
est by  patting  it  in  the  shape  of  stock  which 
could  be  easily  transferred.  Tbat  allega- 
tl<m  seems  to  us  to  be  contradicted  by  the 
exhibits  filed  with  the  bill,  and  nothing  la  al- 
lied to  overcome  them  but  the  mere  allega- 
tions  <^  fraud  without  stating  or  suggesting 
that  there  is  any  erldoioe  of  It  outside,  of 
the  Instruments  tliemselvefl.  The  same  day 
be  received  the  certificates  of  stock  he  made 
the  deed  of  tmst,  by  wUch  he  transferred 
all  of  the  preferred  stock  to  the  trustees  for 
the  trusts  referred  to  above,  and  he  assiga- 
ed  660  shares  of  tlie  common  stock  to  Messrs. 
Sdianberger  and  Carter,  absolutely,  in  the 
proportions  mentioned  above,  and  447  shares 
to  himself  for  life,  with  remainder  to  those 
parties,  absolutely,  and  did  not  reserve  the 
right  to  assign  or  sell  the  Interests  of  the 
remaindermen  in  the  447  shares.  We  will 
speak  later  of  the  transfer  of  tho  stock,  but 
the  deed  of  the  real  estate  vras  in  our  Judg- 
ment beyond  the  attack  of  the  plaintiff,  as 
U  was  an  absolute  sale  without  any  reserva- 
tion or  control  over  that  property.  Hie  con- 
trolling Interest  In  the  company  was  in  the 
bands  of  others,  and  if  he  was  a  director. 
or  even  president,  such  a  position  would  not 
give  him  the  control  of  the  property  for  his 
own  benefit  His  duty  was  to  the  company, 
and  we  find  nothing  in  this  bill  and  exhibits 
wliich  would  justify  us  in  holding  that  he 
was  not  authorized  to  make  the  deed  under 
tbe  statute  quoted. 

[3]  We  have  not  overlooli«d  the  point  made 


by  the  appellant  that  section  35  of  article 
23  of  the  Code  was  not  complied  with,  but 
v^e  tlilnk  that  has  no  merit  In  the  first 
place,  the  appellant  could  not  object  to  Uiat, 
if  there  Is  any  Irregularity  alwut  It  Tbe 
object  of  the  statute  is  to  prevent  a  corpora- 
tion from  paying  In  stock  an  exorbitant  price 
for  the  property,  in  short,  from  issuing  wa- 
tered stock.  It  would  be  impossible  in  many, 
perhaps  most  cases,  to  pay  for  8to<^  in  prop- 
erty If  no  one  In  any  way  interested  In  the 
person  proposing  to  sell  property  for  stock 
could  take  part  as  a  stockholder.  The  statute 
says  that  "no  stock  shall  be  counted  whose 
owner  or  holder  is  interested  in  such  services 
or  property."  Section  36  of  artide  23  pro- 
vides: 

"That  the  valuation  placed  by  tlie  stockhold- 
ers  upon  su^  services  or  propertr  at  the  meet- 
ing daly  warned,  aa  aforesaid,  and  the  propria 
ety  of  tli^ir  action  accepting  the  same  and  is- 
suing the  agreed  nimiber  of  shares  therefor, 
shall  in  the  absence  <rf  actual  frand  be  con- 
clusive against  and  binding  upon  any  and  all 
creditors  of  the  corporation." 

Surely  (be  ajweUant  Is  in  no  better  posl- 
tloB  than  creditors  would  be  to  raise  any 
question  about  it  Tbe  "actual  frand"  spok- 
en of  la  tbe  statute  means  of  course  the 
fmnd  Id  Issuing  Oie  stock  for  servloes  or 
property.  If  tbe  bill  is  anything  Uke  cor- 
rect in  stating  the  value  of  the  property 
conveyed  for  ttie  stock  to  be  worth  about 
$1,400,000.  no  one  Interested  in  the  corpora- 
tion can  otMnplain  of  the  stockholders  who 
took  part  in  that  tranoaotlim  giving  6.000 
shares  of  preferred  stock  and  997  sltares  of 
oommon  stock,  each  of  the  par  value  of  (100^ 
In  all  a  par  valae  of  $590,700. 

[S]  Tbe  bill  is  replete  with  charges  of 
fraud,  based  on  tbe  theory  that  all  of  tbeae 
transactlona  were  'Wltb  tbe  deliberate  Intoit 
to  defraud  tbe  unfortunate  plaintiff  of  what 
the  biU  asserts  were  bar  marital  rights. 
Willie  it  is  not  neoessary  to  set  out  in  the 
bill  all  tbe  evidence  a  plaintiff  may  have 
knowledge  of,  than  rnnat  be  aometblng  moce 
tluui  the  idalntiff's  coDdnalon  *b  to  the  pni^ 
pose  and  Intent  of  a  party  in  making  writ- 
ten Instruments  brooght  before  tbe  ooort^ 
and  tbe  plaintiff  calling  them  frendnlait  or 
characterizing  the  irfan  as  a  aateme  to  perpe- 
trate a  fraud  on  a  helideaa  lunatic  does  not 
make  It  so. 

It  would  be  difficult  to  find  a  record  in 
which  there  are  a  UU  In  equity  and  ezbUtlts 
where  the  exblUta  themselves,  when  given 
fair  and  unprejudiced  oonsideraUon,  meet  ao 
many  of  tbe  allegations  of  fraud  In  tbe  bill 
more  dearly  tban  those  In .  this  caae  do. 
There  is  no  concealment;  on  the  contrary, 
there  was  an  open  book  from  beginning  to 
end.  Those  exhlhlta  do  not  in  our  opinion 
furnish  ground  for  tbe  diarge  of  fraud  that 
is  mad&  In  tbe  first  place,  what  possible 
motive  could  Mr.  Keman  have  bad  In  de- 
frauding bis  unfortunate  wife  of  her  rlglits 
in  his  property  after  his  death?  He  muat 
have  been  a  very  unusual  and  very  peculiar 
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man  Ifi  In  order  to  ^ve  oB&lialf  of  bis  prop- 
erty  to  such  a  .worthy  charity  as  a  hospital 
and  indQBtrial  8cho<d  for  crippled  chUdreo,  be 
would  purposely  and  intentionally  go  to  work 
to  defraud  bis  insane  wUe.  It  any  one 
wanted  to  make  provision  for  sudi  charities 
and  other  objects,  and  i  bad  such  an  estate 
as  be  bad — theater  and  hotel  propeiiies — 
the  reasonable  and  natural  thing  for  htm  to 
do  was  just  What  Mr.  Eenian  did  do.  If 
the  statement  in  the  bUl  as  to  the  value  of 
the  property .  is  correct,  then  the  shares  'Ot 
stock  -tm  left:  to  each  of'  bis  childien  were 
worth  considerably  over  $100,000,  and  he  oear- 
talnly  bad  the  right  to  say  how  mn<di  of  bis 
estate  should  go  to  each  of  them.  He  could 
not  well  have  made  suitable  provisions  for 
the  crippled  children  witbont  organising  a 
corporation,  and  probably  could  not  have  ar- 
ranged for  as  much  Income  oat  of  the  portion 
of  bis  estate  be  wanted  to  give  to  that  insti- 
tution  in  any  wa'y  other  than  the  Miebe 
adopted.  If  he  bad  simply  made  a  will — di- 
rected a  sale  of  bis  property  and  left  snch 
portion  to  the  different  persons  and  objects 
he  had  in  view — ^It  would  bave  been  next  to 
Impoaglbla  to  bave  realized  as  much  oat  of 
his  properties  as-  he  oonld  by  the  plan  he 
adopted.  Or  if  he  bad  devised  this  property 
to  trustees  for  the  benefit  of  the  hospital 
for  crippled  children  and  others,  it  could  not 
have  been  done  as  well  as  by  the  plan  he 
adopted.  So  far  as  the  realty  is  oonoemed, 
we  are  not  pr^ared  to  hold  that  even  if  a 
hnsband  conveyed  bia  real  property  and 
put  it  m  the  shape  of  stock  or  other  personal 
property,  partly  because  of  the  mental  condi- 
tion of  his  wife,  and  his  knowledge  of  the 
fact  that  in  case  of  bis  death  before  her  his 
real  estate  would  be  incumbered  by  her  dow- 
er in  it,  he  could  not  do  so  under  section  IS 
of  article  46  of  the  Code,  and  convey  a  good 
title,  free  and  clear  of  her  interest  in  the 
property,  or  In  the  language  of  the  statute, 
"as  fully  as  If  he  were  unmarried."  These 
papers  were  executed  and  Mr.  Keman  died 
prior  to  the  act  of  1010,  chapter  325,  and 
bence  there  Is  no  question'  as  to  its  effect  on 
his  property.  She  could  not  have  had  more 
than  a  third  Interest  for  life  in  the  real  es- 
tate^ while  In  his  personalty  she  would  be 
entitled  to  the  third  absolutely.  The  conse- 
quences might  be  very  serious  in  some  case 
wh«e  a  husband  or  wife  is  a  hopeless  luna- 
tic, if '  the  other  spouse  could  not  sell  the 
real  estate  and  invest  the  proceeds  in  per- 
sonal property,  so  as  to  avoid  complications 
In  regard  to  <tbe  real  property.  -  So,  although 
tbore  is  nothing  in  any  of  the  deeds,  or  la 
the  wUl  to  suggest  that  the  plan  worked  out 
was  adopted  tor  the  purpose  of  depriving 
the  widow  of  any  of  ber  rights^  even  if  1ST. 
Keman  was  in  any  way  influeuped  .to  pur- 
sue the  course  he  did.  in«rder  that  the  real 
«8tate  abotdd  be  free  iron  :bis  wife's  dower. 
It  was  not,  under  the  dccumstances,  fraudu- 
lent m  prohj^blited,  especiaU;  aa  the  stock  was 


placed  in  such  shape  that  be  could  not  dis- 
pose of  it,  and  it  could  be  readily  reaidied 
by  ony  one  interested  in  the  wife's  welfare^ 

We  will  therefore  detenuine  what  rights 
she  had,  tf  any,  in  the  x>ersonal  property 
left  by  the  testator.  It  is  only  fair  to  say 
that  we  cannot  in'Oonsidering  this  ease  mere- 
ly compare  the  provision  made  by  the  tes- 
tator (the  income  on  $20,000)  with  tb»  large 
estate  the  bill  alleges  he  left,  as  to  simply 
state  tbe  teures  Is  misleading.  When  these 
papers  were  executed^  Mrs.  Keman  had  been 
an  adjudicated  lunatic  for  24  years.  Ttere 
Is  nothing  in  tho  bill  to  Indicate  that  there 
was  tbe  least  probablUty  of  her  recovery, 
or  de<dded  Improvemoit,  although  we  are 
not  told  wbetjber  she  is  violent,  or  what  ber 
predoe  condition  is,  beyond-  what  we  bave 
stated  ^x>ve.  While  there  Is  a  suggestioa 
in  the  bill  that  more  might  .be  used  for  her 
comfort  and  benedt  Uum  the  Income  on  $20,- 
000,  it  Is  stated  that  tbe  trustee  only  spends 
$10  a  week  for  her  maintenance  and  care. 
It  Is  only  fair  to  assume  that  tbe  testator 
carefully  oonsidered  what  it  had  cost  In  the 
past  and  would  likely  coat  in  the  future  to 
provide  iSor  ber.  Mt.  Hope  Betreat  is  an  old 
and  well-known  institution  for  such  persons. 
Gases  before  us  in  this  court  and. in  the  cir- 
cults  have  ^ven  us  information  as  to. bow 
it  is  ccoducted, '  the  standing  of  phjisidans 
connected  with  It,  and  the  care  given  the  pa- 
tients by  those  in  charge.  Tbe  condition 
of  this  unfortunate  lady  may  be  such  that 
tbe  income  from  the  sum  placed  in  trust  for 
ber  benefit  may  be  more  than  ample,  and 
apparently  the  trustee  Is  of  that  opinion, 
as  he  pays,  according  to  the  bill,  less  than  8 
per  cent  on  the  amount  in  trust  If  more 
'is  neees8ai7,  and  the  trustee  has  it,  we  know 
of  no  reason  why  it  'Could  not  be  required  to 
be  paid. 

[41  Ooming,  then,  to  tbe  question  whether 
It  Is  now  too  late  to  renounce  tbe  will,  and 
whether  tbe  court  can  renounce  for  ber,  an 
insane  widow.  By  section  301  of  artitde  98 
it  is  provided  that: 

"Bvery  devise  of  laad  or  any  estate  therein, 
or  bfsquest  of  personal  estate  to  the  wife  of 
tbe  testator  shall  be  construed  to  be  intended 
in  bar  of  her  dower  In  lands  or  share  of  the 
personal  estate,  respectively,  unless  it  be  other- 
wise expressed  in  the  will.'' 

Section  302  is: 

"A  widow  shall  be  barred  of  her  right  of 
dower  in  land  or  share  in  tbe  personal  estate 
by  any  such  devise  or  bequest,  unless  within 
SIX  months  aftei  the  first  grant-  of  administra- 
tion upon  her  husband's  estate  she  shall  deliver 
or  transmit  to  the  court  or  register  of  wills 
where  administration  has  been  granted  a  writ- 
ten renimdation  in  the  following  form,  or  to 
the  following  effect" 

Tbe  form  provided  then  follows.  This 
will  was  admitted  to  probate  apd  letters  Is- 
sued December  IS,  1912,  and  the  original  bill 
was  filed  October  6^.  101&  It  is  clear  that  It 
was  too  late,  to  file  a  renunciation  of  the  be- 
quest, unless  tiMte  be  some  principle  which 
enables,  a  court  of  equUiy  to  aet  tor  one  un- 
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able  to  act  for  herself  at  any  time,  regard- 
less of  the  statute.  It  wlU  be  well  to  say 
here  that  we  can  see  no  force  In  the  argu- 
ment, much  relied  on  by  the  appellant,  that 
Mr.  Keman  was  the  committee  of  his  wife. 
There  was  no  occasion  to  renounce  nntll  aft- 
er the  grant  of  administration  upon  his  es- 
tate, and,  of  course,  he  was  then  dead,  and 
was  no  longer  a  committee.  What  ought  to 
have  been  done,  if  it  was  desired  to  file  a 
rennnclation,  or  test  the  rl^it  to  file  one, 
was  to  have  a  new  committee  appointed;  or 
a  bill  could  have  been  filed  by  the  next 
friend  within  the  6  months.  Just  as  weH  as 
within  3  years  and  9  months  after  the  letters 
testamentary  were  issued,  mie  deeds  had 
been  on  record  for  over  19  months  before 
the  testatM:  died.  ISiiB  is  not  like  a  case  in 
which  a  proceeding  had  not  been  commenced 
earlier  because  of  the  insanity  of  the  widow, 
and  die  afterwards  recovers  and  then  seeks 
r^^.  She  is  still  insane,  and  probably  will 
be  until  her  death.  There  is  no  valid  ex- 
cuse offered  in  the  bill  for  not  proceeding 
sooner.  Section  342  of  article  93  provides 
that  "no  will,  testament,  codicil  or  other 
testamentarr  paper  shall  be  subject  to  cave- 
at or  other  objection  to  its  validity,  after  the 
expiration  of  three  years  from  its  probate;" 
but  notwithstanding  that,  this  will  is  attack- 
ed in  the  name  of  Mrs.  Kernan,  but  by  her 
son  as  next  friend,  who  coold  have  done  so 
as  well  within  6  months  as  now.  We  cannot 
be  unmindful  of  the  fact  that  if  the  proceed- 
ing is  successful  the  next  friend,  his  brother, 
and  the  children  of  his  deceased  sister  are 
the  real  parties  who  would  profit  by  it,  for 
unless  the  widow  should  recover,  from  which 
It  is  not  suggested  there  is  any  hc^pe,  what- 
ever is  recovered  In  her  name  will  eventual- 
ly go  to  them,  ^ere  is  therefore  not  only 
a.  delay  for  which  no  excuse  is  offered,  but 
an  attack  In  the  name  of  one  who,  so  far  as 
we  can  gather  from  the  bill,  Is  not  in  such  a 
mental  condition  as  to  be  conscious  that  her 
dead  husband — the  father  of  her  next  friend 
— ^is  accused  of  tmrpetratlng  a  fraud  on  her. 
Whatever  other  courts  may  have  said,  the 
case  of  Collins  v.  Carman,  5  Md.  503,  decided 
by  our  predecessors,  is  concIuslTe  of  the 
question,  unless  we  overrule  it.  There  an 
insane  widow,  to  whom  devises  and  bequests 
had  been  left  by  her  husband's  will,  not  to 
renounce  as  required  by  the  statute.  After 
her  death  her  administrator  filed  in  the  or- 
phans' court  a  renunciation  of  the  will,  and 
then  filed  a  bill  in  equity  for  the  purix>se  of 
obtaining  a  decree  declaring  the  rmundatlon 
effective  and  sufficient,  or  if  for  any  cause  It 
should  be  deemed  Informal  or  imperfect  the 
complainant  prayed  that  he  might  be  con- 
sidered as  revoking,  by  his  bill,  the  renuncia- 
tion. There,  as  here,  the  widow  had  receiv- 
ed the  benefits  of  the  wiU  for  several  years. 
The  case  was  argued  by  some  of  the  most 
distinguished  attorneys  who  were  ever  at 
the  Maryland  bar — l^omas  S.  Alexander 
and  William  Schley  for  the  ApptXtaat,  and  T. 


P.  Scott  and  John  V.  L.  MCMahon  tor  the 
appellee.  Tbe  court  held  that  the  adminis- 
trator could  not  make  the  renunciation,  or 
claim  anything  beyond  what  was  given  by 
the  will.  It  said  that  it  Intimated  no  opinion 
t>n  the  question  whether  a  court  oi  equity 
could  make  an  election  or  renunciation  for 
an  insane  widow,  during  her  life  and  In 
proper  time.  After  quoting  from  the  Act  of 
1798,  chapter  101,  first  and  second  sections 
of  sulxdiapter  18,  whldi  are  now  sections 
SOI  and  802  of  article  93,  excepting  there  is 
a  diange  in  the  time  from  90  days  to  6 
months,  tibe  court  said: 

"Ehrery  valid  devise  or  bequest  is  therefore 
made  an  effectaal  bar,  unless  it  be  removed  by 
renunciation.  And  nntil  that  is  made  the  bar 
remains.  The  law  admits  of  no  excuse  for  a 
failure  to  renounce.  If  she  make  no  election 
within  tiie  time  prescribed,  the  law  makes  it. 
without  stopping  to  inquire  why  or  for  what 
reason  she  made  none." 

Judge  Eccleston  then  went  on  to  diow  that 
the  act  of  1796  had  changed  the  oommon 
law,  and  that: 

"When  a  man  dies  leaving  a  will,  making 
valid  gifts  of  real  and  personal  estate  to  his 
wife,  she  has  not,  as  she  had  at  common  law, 
a  vested  right  to  dower  in  his  land,  or  to  a 
legal  share  of  his  personalty,  but  her  vested 
rights  are  under  the  will  by  virtue  of  the  stat- 
ute law." 

He  said: 

"And  to  effect  the  husband's  object  the  wife 
need  not  declare  her  assent;  if,  however,  she 
desires  to  defeat  it,  she  must  manifest  bet  in- 
tention to  do  so  hy  an  express  dissent.  And 
such  dissent  is  an  act,  which  by  the  very  terms 
of  the  law  must  precede  her  becoming  entitled 
to  or  vested  with  those,  rights  wliich  she  might 
have  claimed  but  for  the  will.  •  •  *  Wheth- 
er from  desi^,  neglect,  or  from  other  cause, 
the  widow  fails  to  make  such  renunciatioo,  the 
result  is  the  same." 

Again  it  is  said : 

"The  language  of  the  statnte  is  quite  cran- 
prehenslve  enough  to  include  every  widow, 
whatever  may  be  her  age,  or  mental  condition, 
there  lieing  no  exception  in  favor  of  infants  m 
insane  persons.  •  •  •  When  the  law  di- 
rects an  act  to  be  done,  or  a  condition  to  be 
performed  for  the  purpose  of  conferring  a  right, 
that  right  cannot  be  acquired  if  the  act  ia  left 
undone,  or  the  condition  is  not  performed.  And 
if  no  exception  is  made  in  favor  of  insane  pei^ 
sons,  courts  of  Justice  have  no  more  power  to 
decree  to  them  the  allowance  of  such  rights, 
because  of  their  mental  incapacity  to  coi^ilr 
with  the  requisites  of  the  law,  than  they  have 
to  decree  in  favor  of  sane  persons  faiung  to 
comply.  If  the  law  makes  no  exception  the 
courts  can  make  none^  whether  they  lie  courts 
of  law  or  equity ;  for  where  the  constraction 
of  a  statute  is  before  them  the  rules  of  con- 
struction are  the  same  in  both  courts." 

The  court  referred  to  many  cases,  amongst 
others  Demarest  v,  Wynkoop,  3  John.  Gb. 
(N.  T.)  142,  8  Am.  Dec.  467,  where  Ghancd- 
lor  Kent  considered  at  length  the  doctrine  In 
regard  to  any  inherent  equity  creating  an 
exception  as  to  any  disability  where  tlie 
statute  of  limltatiiHis  creates  none,  and  said 
the  doctrine  had  been  long  and  uniformly 
exploded.  That  case  was  approved  In  Hertle 
et  al.  T.  Sdiwartie  et  aL,  8  Md.  883,  and  I>a- 
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gan  ▼.  Glttlngs,  8  0111, 161,  43  Am.  Dec.  306w 
Judge  Eccleston  added: 

"If  these  are  the  rules  which  apply  to  the 
statute  of  limitations,  it  is  difficult  n>  i>erceiTe 
why  they  should  not  be  equally  applicable  to 
other  statutes." 

The  conclusion  of  the  court,  as  to  whether 
the  statute  applied  to  an  Insane  widow  was : 

"With  these  principles  before  us,  sanctioned 
by  such  authority,  we  cannot  but  believe  the 
present  case  is  embraced  within  the  broad  and 
explicit  language  of  the  act  of  178S,  and  tiiat 
without  a  renunciati<n  the  widow  had  no  right 
to  dower,  or  to  her  oommon-law  share  of  the 
personalty." 

nie  conrt  then  considered  the  question 
whether  the  rennnclatlon  of  the  adminis- 
trator availed  anything,  and  held  that  it  did 
not  for  several  reasons.  A  number  of  cas- 
es were  dted  to  show  that  the  administrator 
could  not  renounce,  amongst  others  Boone  v. 
Boone,  3  Har.  ft  McH.  85,  where  Stephen 
Boone  died  leaving  a  widow  to  whom  he  be- 
queathed a  part  of  his  personal  estate.  The 
widow  died  before  the  ezjdration  of  40  days 
<the  time  then  fixed  by  the  statute),  and  did 
not  file  a  renunctatl(HL  It  was  held  that  her 
representatives  did  not  have  the  privilege  of 
renouncing  the  bequest  "being  Intended  en- 
tirely tot  her  benefit  and  personal  privi- 
lege." 

AlthoDgh  it  was  nrged  by  the  learned  at- 
torneys for  the  appellant  that  that  case  does 
not  apply,  we  are  unable  to  concur  with 
than.  The  principles  there  announced  have 
never  before  been  questioned  in  this  state, 
and  while  in  individual  cases  some  hard- 
ships may  result,  it  would  be  vastly  more 
disastrous  U  settlements  of  estates  are  to  be 
kept  In  uncertainty  for  years,  probably 
throughout  the  lives  of  Insane  widows  and 
husbands,  under  the  present  law,  by  the  con- 
trary views.  As  that  case  expressly  left  open 
the  question  whether  a  court  of  equity  can 
make  the  election,  or  renunciation,  "during 
her  life  and  In  proper  time,"  which  manifest- 
ly means  within  the  time  fixed  by  the  stat- 
ute, it  does  not  preclude  an  application  to  a 
court  of  equity  witliln  that  time  and  as  this 
bill  was  filed  over  3  years  beyond  that  time, 
It  would  be  useless  to  discuss  that,  further 
than  to  say  that  if  it  can  be  done  at  all  by 
a  court  of  equity  it  must  be  within  the  time 
fixed  by  the  statute  certainly  where,  as  here, 
every  one  of  the  near  relatives  was  a  bene- 
ficiary under  the  will,  and  knew,  or  must 
under  the  circumstances  be  treated  as  know- 
ing, everything  which  was  necessary  to  en- 
able proceedings  to  be  taken.  That  was  the 
▼lew  taken  in  the  dissenting  opinion  filed 
In  Wright  V.  West,  2  Lea  (70  Tenn.)  78,  31 
Am.  Bep.  586,  a  case  relied  on  by  appellant, 
/which  seems  to  us  to  be  the  safest  and  prop- 
er rule,  if  a  coArt  of  equity  can  elect  or  re- 
nounce for  an  Insane  widow.  We  have  the 
right  to  assume  that  the  next  friend  and 
other  relations  took  under  this  very  will, 
as  we  are  not  told  in  the  bill  that  they  did 
not,  and  this  next  frioid  not  only  accepted  the 


will  himself,  but  permitted  the  trustee  to 
provide  for  bis  mother  under  it,  and  made  no 
move  in  court  until  nearly  4  years  after  his 
father's  death.  He  would  be  effectually  bar- 
red if  he  attempted  to  attack  the  will,  and 
would  not  be  heard  in  a  court  of  equity,  by 
reason  of  his  laches,  to  attack  the  other  in- 
struments, unless  there  was  some  ground 
other  than  what  is  in  this  bill;  yet  It  Is 
contended  that  he  can  in  the  name  of  his 
Insane  mother  accomplish  Indirectly  what 
he  could  not  do  in  his  own  name.  It  Is  far 
better  that  there  be  some  risk  of  an  occasion- 
al injustice  to  an  insane  widow,  as  much  as 
that  is  to  be  regretted,  than  tbat  a' court 
of  equity  be  in  the  position  of  being  re- 
quired to  grant  rdief  indirectly  to  one  who 
would  have  no  standing  in  court.  If  he  asked 
relief  In  his  own  name.  We  are  not  UAd 
how  many,  tf  any,  crippled  diildren  have 
been  receiving  help  from  the  3,400  shares  of 
preferred  stock,  although  probably  some  were 
during  the  years  betwe«i  the  death  of  Mr. 
Keman  and  the  filing  of  the  original  bill,  but 
if  there  are  any,  and  the  prayers  of  the  bill 
must  be  granted,  it  may  well  be  that  if  this 
unfortunate  plaintiff  could  have  her  reason 
restored  sufficiently  to  take  in  the  situation, 
she  might  deeply  regret  this  proceeding. 

In  the  case  of  Garrison  v.  HIU,  81  Md.  651, 
S2  Atl.  191,  what  Is  now  section  342  of  ar- 
ticle 03,  above  quoted,  was  involved.  One  of 
the  reascHis  for  contending  that  the  statute 
was  invalid  was  that  there  was  no  saving 
clause  to  those  under  disability  to  sue.  We 
said  In  reference  to  that : 

"So  far  »»  the  omisrioa  to  insert  a  saving 
clause  in  favor  of  those  under  disability  to  sue 
is  concermed,  it  might  be  said  the  appellant  is- 
not  in  a  position  to  complain.  She  is  now  in 
this  court  by  her  next  friend,  and  could  have 
so  proceeded  at  any  time  since  the  will  of  Mrs. 
Johnson  was  probated.  But  the  law  cannot  be 
said  to  be  unconstitutional  merely  because  it 
fails  to  extend  the  time  in  favor  of  those  under 
disability,  such  as  coverture,  infancy,  etc  It 
is  discretionary  with  the  Legislature  whether 
or  not  they  shall  be  exempted  from  the  opera- 
tion of  the  statute  of  limitations,  and  unless 
that  statute  does  so  exempt  them  they  are 
governed  by  the  same  law  that  others  are." 

As  this  opinion  is  already  of  unusual 
length,  we  will  not  cite  other  cases  on  the 
subject  except  to  refer  to  Ck>lller  v.  Smalts, 
149  Iowa,  230,  128  N.  W.  396,  which  Is  also 
reported  in  Ann.  Cas.  19120,  1007,  where 
there  is  a  note  citing  a  great  many  cases. 
That  note  begins  with  the  statement  that: 

"There  is  no  dissent  from  the  proposition  an- 
nounced in  the  reptorted  case  that  where  a 
statement  of  limitations  contains  no  exception 
in  favor  of  persons  non  compos  mentis,  the 
statute  runs  against  an  insane  person." 

As  we  are  of  the  opinion  that  Collins  v. 
Carman,  supra.  Is  applicable,  and  we  are 
not  willing  to  overrule  It,  but,  on  the  con- 
trary, believe  that  it  announced  the  correct 
rule  under  such  statutes  as  we  have,  it 
would  be  useless  to  discuss  the  authorities 
I  to  the  contrary  dted  by  the  appellant. 
I     [(,  I]  It  is  only  necessary  to  say  in  ref- 
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erence  to  the  refusal  of  the  lower-  court  to 
allow  the  plalotiff  to  again  amend  the  blU 
that  it  was  In  the  discretion  of  that  conrt 
and  there  is  no  appeal  from  it  Miller's  Gq. 
Proc.  231,  {  182.  The  court  doubtless  thought 
that  amendment  could  make  no  difference  in 
its  conclusion.  The  appeal  from  the  order 
refusing  to  give  leave  to  amend  will  be  dis- 
missed, and  the  order  sustaining  the  demur- 
rer and  dismissing  the  blU  will  be  affirmed. 
Appeal  from  the  order  refusing  leave  to 
amend  dismissed.  Order  sustaining  the  de- 
murrer and  dismissing  the  bill  affirmed,  the 
next  friend  to  pay  the  costs. 
I  

(US  Hd.  U») 

MAYOR  AND  OITY  COUNCIL  OF  BAI/TI- 

HORB  T.  GORDON  et  al.  (Na  26.) 
(Ooort  of  Appeals  of  Maryland.    June  20, 1918.) 

1.  Dedication  4=3l— EBseimALs. 

To  sustain  a  city's  claim  that  an  alley  had 
been  dedicated,  it  must  be  found  that  there  was 
a  clearly  manifest  intent  to  dedicate  to  public 
use  on  the  part  of  the  owner,  and  that  tiie  same 
was  accepted  by  the  dty.- 

2.  DsDioATioN  «=s>lo— IHTBNT— Plat. 

Intent  requisite  to  constitute  a  dedication 
cannot  be  inferred  from  a  plat  by  placing  on  it 
names  which  import  a  private  use  as  readily 
as  a  pubUc  use. 

3.  Dedicatioit  9=s>10(1)— OmoiAi.  Plat. 

The  laying  out  pf  a  street,  witho,ut  consent 
of  owners,  upou  a  plat. by  commissioners,  au- 
thorized by  statute  to  prepare  a  plan  Of  a  dty, 
did  not  operate  as  a  dedication. 

4.  DsDIOATIOir    «as»lfl(l)  —  PABTmow     Pbo- 

0E8DINO. 

The  leaving  of  a  strip  behind  lots  In  a  par^ 
tition  proceeding  for  the  mutual  accommodation 
of  the  lots  as  an  alley  did  not  constitute  a  dedi- 
cation, espedally  where  the  alley  bad  only  one 
outlet. 

6.    DBDICATIOW     «=»37— AOCKPTANOt. 

'  That  public  may  for  many  years  have  used  a 
way  over  private  property  is  not  alono  sufficient 
to  authorize  presumption  that  same  has  been 
accepted  by  public  authorities  as  a  public  way. 
6.  Dedication  <8=335(1)— Acckftance. 

A  notice  from  health  department  of  a  city 
to  remove  manure  on  a  certain  way  did  not 
show  an  acceptance  by  the  city  of  such  way  as 
a  public  alley,  where  it  did  not  appear-  whether 
or  not  health  department  acted  in  performance 
of  its  difty  to  cause  the  removal  of  nuisances,  an 
act  whidi  might  be  i>erformed  in  regard  to  pri- 
vate as  well  as  public  property. 

Appeal  from  Circuit  Court  of  Baltimore 
City ;   H.  Arthur  Stamp,  Judge. 

Bill  by  Louis  Gk)rdon  and  John  C.  Toland, 
to  Mijoin  the  Mayor  and  City  Coundl  of  Bal- 
timore, a  munictpai  corporation,  from  closing 
an  alleged  alley.  Decree  for  plaintiffs,  and 
defendant  appeals,    ^.ffirmed. 

Argued  before  BOXD,  C.  J.,  and  BRlSCOB, 
THOMAS,  PATTISON,  URNBB,.  STOCK- 
BRIDOK,  and  CONSTABUl,  JJ. 

Alexander  Preston,  Deputy  City  Sol.,  of 
Baltimore  (S.  8.  Field,  City  SoL,  of  Baltimore, 
on  the  brief),  for  appellant  Jacob  J.  H. 
Mltnlck  and  Hiram  J.  Welskopf,  both  of 
Baltimore  (Simon  B.  Sobeloff,  of  Baltlmotle, 
on  the  brief),  tor  appellees. 


STOOSBRIDQE,  J.  When  Harry  Dorsey 
Googfa  died  In  1808  he  was  seised  In  fee, 
among  other  property,  of  a  lot  on  the  west 
side  of  Front  street  lu  Baltimore  dty,  hav- 
ing a  front  of  140  feet  and  extending  back 
westerly  an  approximate  depth  of  150  feet  to 
Jones  Falls.  This  lot  lay  Just  to  the  south  of 
Billingsgate  street,  as  it'  was  thai  called,  now 
known  as  Low  street.  Proceedings  for  a 
partition  of  Mr.  Gough'a  real  estate  were  be- 
gun in  the  High  Court  of  Chancery  in  1817, 
and  the  return  of  tiie  commlssioneiB  was  iflled 
about  18  months  lata:.  By  it  there  was  al- 
lotted to  James  CajraoU,  Jr.,  a  portl<m  of  the 
Front  street  property,  fronting  46  feet  1  inch 
on  Front  street  "by  a  depth  of  125  feet  to 
an  alley  26  feet  wide  left  on  Jones  Falls  for 
the  mutual  accommodation  of  this  and  adj<^- 
ing  lots."  By  the  same  return  there  was 
allotted  to  Charles  R.  OarroU  a  house  and  lot 
on  Front  street  Immediately  adjoining  that 
allotted  to  James  Carroll,  Jr.,  and  which  bad 
a  front  on  Front  street  of  93  feet  11  inches, 
with  a  depth  of  125  feet  "to  a  2$  foot  aUey 
left  on  Jones  Falls  for  the  mutual  acconmioda- 
tion  of  this  and  the  adjoining  lot"  These 
two  lots  taken  togethw  thus  exhausted  the 
entire  amount  of  real  estate  ^f  Mr.  Gontch'a 
on  Front  street  The  space  referred  to  aa 
an  alley  in  the  allotment  remained  an  open 
space  along  the  side  of  the  Falls,  whldi  ooold 
be  entered  from  Low  street  but  was  closed  at 
the  other  end  by  property  adjoining  to  the 
south,  which  ran  through  from  Frant  street 
to  the  Falls. 


The  present  litigation  grows  out  of  an  at- 
tempt by  the  mayor  and  dty  council  of  Bal- 
timore, ttirough  the  passage  of  an  ordinance, 
to  dose  this  space  as  being  a  public  alley, 
which  is  resisted  by  the  abutting  owners,  who 
claim  title  in  themselves  by  virtue  of  various 
mesne  conveyances  from  James  Carroll,  Jr., 
and  Charles  R.  Carroll.  A  bill  was  filed  hy 
the  plaintiffs  as  owners,  asking  an  injunc- 
tion, which  by  the  decree  of  the  drcult  court 
of  Baltimore  dty  was  granted,  enjoining  the 
mayor  and  dty  coundl  from  proceeding  nn- 
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der  the  ordinance.  The  question  thus  Is  one 
of  dedication  to  the  public,  and  the  acceptance 
by  .the  mimlclpal  authorities  of  sndi  dedica- 
tion of  this  strip  of  ground,  referred  to  as  an 
alley,  as  a  public  highway. 

[1]  To  sustain  the  citr's  dalm  and  conten- 
tion It  must  be  fonod  that  there  was  an  in- 
tent to  dedicate  to  public  use  on  the  part  of 
the  owner  of  the  property,  and  that  such 
Intent  was  clearly  manifested,  and  that  the 
game  was  accepted  by  the  city.  "There  is 
no  such  tiling  as  a  dedication  between  the 
owner  and  individuals,  the  public  must  be 
a  party  to  every  dedication.  It  is  the  essence 
of  a  dedication  to  public  uses  that  It  shall  be 
for  the  use  of  the  public  at  large.  There  may 
be  a  dedication  of  land  for  special  uses,  but  it 
shall  be  for  the  benefit  of  the  pabUc  and  not 
ft>r  any  particular  part  of  it  ♦  •  •  The 
grant  by  the  owner  of  a  private  right  of  wiy 
over  his  land  to  buyers  oC  different  poroeU 
of  the  same  to  furnish  them  with  convenient 
access  to  the  street  is  no  dedication  to  pub- 
Uc  nse."  8  &.  C.  I*  886,  88»;  Thomas  t. 
Ford,  63  UO.  S46,.52  Am.  Bep.  618. 

[21  The  Intent  requisite  to  ccmstltuteadedr 
Icatlon  caimot  be  inferred  from  a  plat,  by 
placing  on  It  names  which  import  a  private 
ose,  as  readily  as  a  public  use.  Pella  v. 
Scholte,  24  Iowa,  283,  95  Am.  Dea  729.  And 
what  the  character  of  the  evidence  of  the  in- 
tent must  be  was  clearly  stated  by  Judge 
Miller,  In  Pitta:  v.  Baltimore,  78  M4.  826,  21 
AtL  52,  when,  he  said : 

"It  has  been  decided  by  tlds  court  in  a  num- 
ber of  cases  that  In  ocder  to  make  out  a  dedica- 
tion, an  intent  on  the  part  of  tfae  owner  to  dedi- 
cate bis  land  to  the  particular  use  alleged  Is 
absolutely  eesential,  and  unless  such  intention 
is  clearly  proved  by  the  facts  and  drcnmstances 
of  the  particular  case,  no  dedication  ezista." 

And  for  this  he  cites  the  cases  of  White 
T.  Slannigaln,  1  Md.  S39,  54  Am.  Dec.  668; 
Moale  V.  Baltimore,  6  Md.  314,  61  Am.  Dec 
276;  McCormick  v.  Baltimore,  45  Md.  612; 
Tinges  V.  Baltimore,  61  Md.  600;  Hall  v. 
Baltimore,  66  Md.  18T!  Baltimore  v.  White^ 
62  Md.  362;  and  Glenn  v.  Baltimore,  67  Md. 
890,  10  AtL  70. 

To  support  the  contention  of  the  city  reli- 
ance is  placed,  upon  two  facts,  which  will  be 
considered  in  the  light  of  the  rules  of  law 
applicable  to  such  cases.  These  are:  First 
The  description  in  the  return  of  the  commis- 
isloners,  which  called  for  a  depth  of  125  feet 
to  an  alley  25  feet  wide;  and  second,  "Poi>- 
pleton's  Plat" 

[3]  Taking  these  up  in  inverse  order,  the 
effect  td  be  given  to  Pop{>leton'B  plat  has  been 
passed  upon  by  tMs  court  in  Baltimore  v. 
Bouldln,  2S  Md.  828,  and  Baltimore  v.  Hook, 
est  Md.  871,  under  which  It  was  distinctly 
held  that  the  laying  down  of  a  street  upon 
that  plat  was  not  sulBdent  to  avoid  condem- 
nation proceedings,  tn  cases  where  there  had 
been  no  dedication.  But  apart  from  these 
positive  adJuAlcatloiM  the  situation  is  this: 
^me  aiix^olmtment  of'  a  conunlsston.  to'  make 


the  partition  of  Mr.  Cough's  estate,  and  the 
act  of  the  Legislature  giving  authority  to 
John  E.  Howard  and  others  as  commission-, 
ers  to  have  a  plan  of  the  dty  prepared,  botta 
took  place  in  the  same  year.  The  return  of 
the  commissioners  for  the  partition  was  some 
years  earlier  than  the  filing  of  Poppleton's 
plat  There  do  not  appear  from  the  record 
to  have  been  any  legislative  acts  with  refer- 
ence to  the  plat  subsequent  to  the  time  of 
its  being  filed;  nor  could  the  laying  out  of 
a  street  upon  that  plat  operate  as  a  dedica- 
tion, without  the  consent  of  the  owner  or 
owners,  where  there  had  been  no  prior  dedi- 
cation of  the  land. 

[4]  With  regard  to  a  dedication  resulting 
from  the  description  in  the  partition  proceed- 
ings, that  can  stand  in  no  better  position. 
It  is  perfectly  true  that  the  call  is  for  a  depth 
of  125  feet  to  a  26-foot  alley,  but  it  is  equally 
true  that  by  the  very  terms  of  that  call  the 
alley  was  one  left,  not  for  the  use  of  the 
public  generally,  but  was  specially  restricted 
to  the  use  of  the  lot  or  lota  carved  out  of 
the  land  of  Mr.  Gongh  which  should  bound 
thereon.  Tlius  instead  of  a  clearly  proved 
intent  to  dedicate  this  alley  to  public  use,  it 
is  limited  to  the  use  of  the  owners  of  the  ' 
abutting  land  of  which  Mr.  Oongh  died 
seised. 

There  is  another  circumstance  which  in 
many  of  the  adjudicated  cases  has  been  re- 
garded as  negativing  the  purpose  to  dedicate. 
The  alley  called  for  in  the  partition  proceed- 
ings had  no  outlet  to  the  south,  and  thus 
formed  a  cul-de-sac,  as  It  is  commonly  called. 
As  early  as  1813  Lord  Chief  Justice  Mans- 
field, in  the  case  of  Woodyear  v.  Hadden,  5 
Taunt  126,  had  a  similar  sitpation  present- 
ed. It  differed  from  the  present  case,  in  that 
19  houses  were  erected  on  the  land  having  an 
outlet  on  the  cul-de-sac,  which  was  watched, 
paved,  cleaned,  and  lighted  at  the  public  ex- 
pense, and  yet  in  that  case  it  was  said  that 
there  had  been  no  such  dedication  as  was 
requisite  to  constitute  a  public  highway. 
This  was  followed  some  years  later  by  the 
case  of  Barraclough  v.  Johnson,  8  Ad.  &  EL 
99,  in '  which  the  court  followed  the  same 
rule,  and  clearly  distinguishes  a  use,  which 
Is  properly  to  be  designated  as  a  license, 
from  a  dedication.  Tliis  rule  of  the  English 
courts  has  been  adopted  in  a  number  of  cases 
in  this  country.  Gilflllan  v.  Shattuck,  142 
CaL  27,  76  Pac.  646 ;  People  v.  Johnson,  237 
111.  237,  86  N.  B.  676.  These  cases  all  differ 
radically  from  the  case  of  Beale  v.  Takoma 
Park,  180  Md.  306,  100  Atl.  379,  in  which 
there  was  an  express  dedication. 

[5,  6]  Nor  is  there  any  sufficient  evidence 
In  this  case  to  show  any  acceptance  whatever 
upon  the  part  of  the  municipal  authorities. 
The  mere  fact  that  the  public  may  for  many 
years  have  used  a  way  over  private  property 
is  not  sufficient  to  authorize  the  presumption 
that  the  same  has  been  accepted  by  the  pub- 
lic authorities  as  a  public  way.  James  v. 
Kent,  83  Md.  377,  35  AU.  62,  33  Li  9.  A.  291. 
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The  evidence  In  this  case  with  regard  to  ac- 
ceptance Is  all  one  way.  This  alley  space 
bas  never,  up  to  the  present  time,  been  pav- 
ed at  all,  what  grading  has  been  done  was 
done  by  and  at  the  expense  of  the  owners  of 
abutting  property.  The  sole  act  testified  to 
of  any  interference  on  the  part  of  the  mu- 
nicipal authorities  Is  that  up<hi  one  occasion 
during  the  administration  of  Mayor  Hooper, 
notice  was  sent  to  the  owners  of  the  prop- 
erty to  remove  or  clean  certain  manure  pits 
located  on  this  alleyway.  No  copy  of  this 
notice  was  offered  In  evidence,  but  from  the 
statements  of  the  witnesses  this  seema  to 
have  emanated  from  the  health  department 
of  the  dty  government.  In  the  performance 
of  Its  duty  to  cause  the  removal  of  or  remove 
nuisances,  an  act  which  might  Just  as  well 
be  performed  with  regard  to  private  as  with 
regard  to  public  property,  and  this  falls  t&t 
short  of  any  positive  action  which  can  by-In- 
ference be  regarded  as  an  acceptance: 

Reference  Is  made  In  support  of  the  city's 
case  to  Ordinance  No.  2,  approved  June  14, 
1906.  But  that  ordinance  by  Its  very  terms 
Is  without  application  In  thU  case,  since  It 
attempts  to  deal,  and  only  to  deal,  with 
"streets,  avenues,  lanes  and  alleys  which 
have  been  heretofore  unconditionally  dedicat- 
ed as  highways";  and,  since  In  the  present 
case  that  dedication  did  not  exist  by  virtue 
o'f  any  deed  or  plat  made  with  the  sanction 
of  the  owner,  there  are  no  acts  disclosed  by 
the  evidence  from  which  an  "unconditional 
dedication"  can  be  properly  deduced. 

The  decree  appealed  from  will  according- 
ly be  affirmed. 

Decree  affirmed,  with  costs. 
•      ^^^^^ 

(US  MO.  IMO 

EMERSON  et  •!  V.  TAYLOR.     (No.  33.) 
(Court  of  Appeals  of  Maryland.    June  20,  1918.) 

1.  Husband  and  Wite  4=3200(4) — Injxjbt  to 
Husband— Wrra's  Right  of  Action— Com- 
mon Law. 

For  a  penonal  injury  to  a  husband  no  rl^t 
of  action  arose  in  favor  of  the  wife  at  conunoB 
law. 

2.  Husband  and  Wirs  4=9200(4)— Injust  to 
Husband— Wctb's  Right  of  Action— Loss 
or  Consortium. 

A  wife  cannot  recover  damages  for  penonal 
injury  to  her  husband,  whereby  Hie  sustains  loss 
of  support  and  of  consortium,  and  la  compelled 
to  care  for  him  while  sick. 

Appeal  from  Baltimore  City  Ooort;  Oar- 
roU  T.  Bond,  Judge. 

"To  be  (^dally  reported." 

Action  by  Rachel  Taylor  against  Isaac  E. 
Ehnerson,  trading  as  the  Emersonian  Apart- 
ments, and  Charles  F.  W.  Berndt.  Demurrer 
to  declaration  overruled,  and  Judgment 
against  defendants  by  default,  and  they  ap- 
peaL  Reversed,  without  a  new  triaL 

See,  also,  103  AU.  423. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  URNlOR,  and  STOCK- 
BRIDGE,  JJ. 


Aubrey  Pearre,  Jr.,  of  Baltimore,  for  ap> 
pellauts.  Augustus  C.  Binswanger,  ot  Bal- 
timore (Louis  Samuels,  of  Baltimore,  on  the 
brief),  for  appellee. 

9TOCKBRIDOE,  3.  This  suit  Is  an  ac- 
tion by  a  married  woman  to  recover  damages 
for  the  loss  of  consortium,  resulting  from  an 
injury  to  the  husband  occasioned  by  the 
negligence,  as  alleged,  of  the  defendants. 
No  other  element  of  damage  to  the  plaintlfl 
Is  claimed.    She  suffered  no  physical  Injury. 

The  husband,  a  hod  carrier  by  occapatioii, 
was  employed  as  one  of  the  bands  in  the 
building  of  an  apartment  house  under  ocn- 
stmctloa  by  the  appellants.  An  elevator 
which  ran  tma  the  sixth  to  the  first  floor 
became  beyond  control,  aa  the  reanlt  of 
which  the  plalntlfrs  husband  was  thrown 
down,  suffered  severe  contusions,  the  break- 
ing of  his  right  leg,  and  was  confined  to  a 
hospital  for  a  period  of  four  m(mth8.  For 
the  injury  suffered,  if  due  to  the  negllgiNice 
of  the  defendants,  be  had  a  right  of  action. 
Whether  he  did  as  matter  of  fact  present 
any  claim  for  these  Injuries,  and,  if  so,  what 
was  the  ultimate  disposltioa  of  it,  does  not 
appear  from  the  record,  but  any  claim  of 
this  character  for  the  injury  suffered  was  a 
claim  of  his,  and  not  of  his  wife.  The  sole 
basis  for  her  claim  rests  in  the  loss  of  con- 
sortium consequent  upon  Oie  injury. 

A  demurrer  was  filed  to  the  declaration, 
which  was  overruled.  The  defendants  de- 
clined to  plead,  a  judgment  by  default  for 
lack  of  a  plea  was  entered  against  them,  and 
an  Inquisition  found  In  favor  of  the  wife, 
upon  which  a  Judgment  for  (60  was  entered. 
Such  is  the  case  presented  in  this  court  by 
the  record.  The  appeal,  therefore,  calls  In 
question  only  the  ruling  of  the  Baltimore  dty 
court  upon  the  demurrer  to  the  declaration, 
and  this  presents  but  a  single  question  ot 
law. 

[1, 2]  It  was  well  settled  at  ccunmon  law 
that  for  personal  injuries  to  a  husband  no 
right  of  action  arose  in  favor  of  the  wife; 
but  with  the  advance  of  the  law  In  the  dl- 
recflon  of  according  greater  rights  to  mar- 
ried women,  and  more  nearly  placing  her 
upon  a  footing  of  equality  with  her  husband. 
and  especially  since  the  adoption  in  many  of 
the  states  of  this  country  of  the  so-called 
"Married  Women's  Act,"  the  claim  is  made 
that  a  change  has  taken  place  In  the  right 
of  a  married  woman  to  sue  and  recover  sep- 
arately from  her  husband  for  damages 
wbidi  she  may  suffer.  The  case  has  been 
presented  with  mudi  fullness  of  research 
Into  the  adjudications,  and  large  numbers 
of  the  cases  were  referred  to  In  the  argru- 
ment  and  cited  upon  the  briefs.  The  presoit 
acc^)ted  rule  of  law  will  be  found  accu- 
rately and  concisely  stated  in  IS  R.  GL  I4. 
1443,  where  many  of  the  cases  are  referred 
to.    It  Is  sometimes  said  that  there  is  great 
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conflict  of  oplnlOD  In  the  conclnalons  reached 
In  the  various  cases. 

A  dose  examination  of  the  adjudications 
discloses  that  these  group  themselves  nnder 
several  distinct  heads;  tiie  differences  of 
opinion  arising,  as  was  held  in  the  case  of 
Wolf  V.  Frank,  92  Md.  138,  48  AtL  132,  62  U 
R.  A.  102,  from  the  source  from  vrhich  the 
■  married  woman  acquires  the  right,  rather 
than  whether  the  right  existed  at  all.  In 
the  case  Just  mentioned  the  suit  was  brought 
by  a  married  woman  to  recover  damages 
for  the  alienation  of  the  affections  of  her 
husband,  and  this  court  held  that  the  law 
cannot  make  redress  in  such  cases  other- 
wise than  to  the  married  woman  solely, 
apart  from  all  others,  and  especially  her 
husband.  In  such  cases  the  injury  to  the 
woman  is  direct,  and  hence  of  legal  neces- 
sity the  damages  must  be  to  her  solely,  and 
therefore  the  suit  can  be  maintained  in  her 
own  name. 

In  some  of  the  cases  of  this  description, 
the  basis  upon  which  the  recovery  is  allowed 
is  that  an  injury  of  this  character  involves 
the  legal  idea  of  malice,  even  if  there  be  no 
actual  malice;  that  the  husband  cannot  be 
said  to  have  been  damaged,  or  have  re- 
covery therefor,  and  that,  therefore,  a  salt 
by  a  married  woman  alone,  in  cases  of  alien- 
ation of  affections,  enticemeait,  or  seduction 
of  the  husband,  are  held  to  give  the  wife 
the  right  of  action.  This  right  of  action, 
sustained  in  Wolf  v.  Frank,  supra,  is  said  in 
some  of  the  cases  to  have  been  a  ri^t  ex- 
isting at  common  law,  as  well  as  under  mar- 
ried women's  statutes;  but,  however  this 
may  be,  in  this  class  of  cases  it  is  a  rule 
whidi  has  been  adopted  quite  generally,  of 
which  the  following  cases  are  examples: 
Bassett  V.  Bassett,  20  lU.  App.  643 ;  Tucker  v. 
Tucker,  74  Miss.  93,  19  South.  955,  32  I* 
R.  A.  623;  Hodgklnson  v.  Hodgkinson,  43 
Neb.  269,  61  N.  W.  577,  27  I*  B.  A.  120,  47 
Am.  St  Rep.  759;  Oemerd  v.  Gernerd,  186 
Pa.  233,  39  Atl.  884,  40  L.  R.  A.  649,  64  Am. 
St.  Rep.  646;  Westlake  v.  Westlake,  34  Ohio 
St.  621,  32  Am.  Rep.  397 ;  Jaynes  v.  Jaynes, 
39  Hun,  40;  Logan  v.  Logan,  77  Ind.  558, 
contra ;  Duffles  v.  Duffies,  76  Wis.  374,  45  N. 
W.  522,  8  L.  R.  A.  420,  20  Am.  St  Rep.  79; 
Lionatorf  v.  Lonstorf,  118  Wis.  159,  95  N.  W. 
961;  JacobsOTi  v.  Slddal,  12  Or.  280,  7  Pac, 
108,  63  Am.  St  Rep.  360,  Grim.  Conv.; 
Seaver  v.  Adams,  66  N.  H.  142,  19  Atl.  776, 
49  AUL  St  Rep.  597 ;  Bennett  v.  Bennett,  116 
N.  I.  684,  23  N.  E.  17,  6  L.  B.  A.  653  r  War- 
ren v.  Warren,  89  Mich.  123,  50  N.  W.  842, 
14  L.  R.  A.  545;  Clow  v.  Chapman,  125  Mo. 
101,  28  S.  W.  328,  26  L.  R.  A.  412,  46  Am. 
St.  R^.  468;  Nolln  T.  Pearson,  191  Mass. 
283,  77  N.  ES.  890,  4  L.  R.  A.  (N.  8.)  643,  114 
Am.  St  Rep.  605,  6  Ann.  Oas.  668;  Work 
▼.  Campbell,  164  Gal.  681,  128  Pac.  948,  43 
L-  R.  A.  (N.  8.)  681 ;  Rott  t.  Goehring,  38  N. 
D.  413,  167  N.  W.  294,  h.  B.  A.  1916E,  1086, 
Ann.  Ca&  1918A,  643;  Wolf  v.  Frank,  82  Md. 


138,  48  Aa  1S2,  62  L.  R.  A.  102.  Analogy 
to  this  class  of  cases  was  attempted  to  be 
drawn  from  certain  cases  of  slander  or  libel ; 
but  these  cases  are  all  cases  where  the  suit 
was  by  the  husband  ft>r  loss  of  the  consor- 
tium of  the  wife,  and  of  these  the  case  of 
Garrison  v.  Sun  Printing  &  Publishing  Co., 
207  N.  Y.  1,  100  N.  B.  430,  45  L.  R.  A,  (N. 
S.)  766k  Ann.  Oas.  1914C,  288,  is  a  good  ex- 
ample. A  right  may  exist  in  the  husband, 
which,  notwithstanding  the  statute,  Is  with- 
out a  correlative  right  in  the  wife. 

There  is  another  class  of  cases  upon  which 
reliance  has  been  placed  by  the  appellee, 
namely,  where  In  the  suit  of  a  married  wo- 
man against  a  third  party  for  loss  of  the 
consortium  of  her  husband  the  cause  of  the 
damage  was  the  sale  to  the  husband  of  liq- 
uor or  noxious  drugs.  In  some  of  these 
cases,  the  sales,  aa  testified  to,  were  in  di- 
rect violation  of  state  statutes;  in  others,  the 
right  to  maintain  such  an  action  has  been 
based  upon  special  laws,  generally  described 
as  civil  damage  acts;  and  In  still  a  third 
class  of  cases,  it  has  been  held  that  sale  of 
such  liquors  or  drugs,  particularly  when 
made  after  due  notice  and  caution  to  the 
dealer,  involves  an  element  of  malice,  for 
which  no  right  of  action  subsists  in  the  hus- 
band; that  the  damage  to  the  wife  Is  direct, 
not  Indirect,  and  as  such  a  recovery  by  her 
in  an  independent  suit  can  be  maintained. 
See  nandermeyer  ▼.'  Cooper,  86  Ohio  St  327,i 
40  li.  R.  A  (N.  S.)  360,  Ann.  Cas.  1913A,  983: 
Moberg  v.  Scott,  38  S.  D.  422,  161  N.  W.  998. 
L.  R.  A.  1917D,  782.  In  many  of  the  cases 
cited  In  the  argument  the  suits  were  actions 
brought  by  the  husband  for  the  loss  of  the 
consortium  of  the  wife,  and  from  these  it 
has  been  argued  that  since  the  adoption  of 
the  Married  Women's  Act  there  was  the  es- 
tablishment of  a  complete  parity  of  right 
upon  the  part  of  both  husband  and  wife. 
The  suits  in  which  the  Married  Women's 
Act  has  been  considered,  as  affecting  the 
right  of  action,  are,  in  part,  So.  Railway  v. 
Crowder.  135  Ala.  417,  33  South.  335;  Clark 
V.  Hill,  69  Mo.  App.  641;  Blair  v.  Seltner,  184 
Mich.  304,  151  N.  W.  724,  L.  R.  A.  1915D, 
524,  Ann.  Cas.  19160,  882;  Marri  v.  Stam- 
ford Ry.,  84  Cona  9,  78  Atl.  582,  33  L.  B. 
A.  (N.  S.)  1042,  Ann.  Cas.  1912B,  1120;  Gue- 
vln  v.  JCanchester  Ry.,  78  N.  H.  289,  99  AtL 
298,  L.  R.  A  19170,  410. 

The  most  satisfactory  discussion  of  this 
phase  of  the  case  will  be  fovmd  in  Eosdol^ 
V.  Portland  R.,  L.  &  P.  Co.,  81  Or.  517,  160 
Pac.  132.  The  line  of  demarcation  is  there 
clearly  drawn  between  cases  such  as  find 
their  origin  in  alienation  of  affection  and 
those  which  result  from  an  act  of  negligence 
of  a  third  party.  The  rule  with  regard  to 
these  latter  Is  clearly  stated  in  the  section 
in  13  R.  O.  L.  already  referred  to,  and  is 
expressed  by  Mr.  Cooley  in  the  first  volume 
of  his  work  on  Torta  (8d  Ed.,  p.  474),  as  fol- 
lows: 
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"A  wife  ttnnot  reeorer  damaj^es  on  socount 
of  personal  injury  to  her  husband,  Tvfaereb?  she 
aiurbdna  loaa  of  anpport  and  of  consortium,  and 
is  compelled  to  care  for  him  while  sick." 

See,  also,  Stewart  oa  Husband  and  Wife, 
t  429. 

The  statements  of  these  authors  are  folly 
borne  out  by  the  following  adjudicated  cas- 
es: Goldman  ▼.  Cohen,  30  Misc.  Bep.  336,  63 
N,  Y.  Supp.  469;  Feneft  v.  N.  T.  Cent  Hy.,  203 
Mass.  278,  89  N.  E.  486,  24  L.  B.  A.  (N.  S.) 
1024,  133  Am.  St.  Bep.  291;  Bolger  t.  Boston 
Elev.  By.,  205  Mass.  420,  91  N.  £.  389;  Whlt- 
comb  ▼.  N.  T.,  N.  H.  &  H.  B.  By.  Co.,  215 
Mass.  440, 102  N.  B.  663 ;  Gearing  v.  Berksen, 
223  Mass.  257,  111  N.  E.  785,  U  B.  A  1916D, 
1006;  Blaecblnska  v.  Howard  Mission.  130  N. 
Y.  497,  29  N.  B.  755, 15  L.  B.  A.  215,  reversing 
56  Hun,  322,  9  N.  Y.  Supp.  679;  Stout  v. 
Kansas  City  P.  B.  B.,  172  Mo.  App.  113,  157 
S.  W.  1019;  Gamblno  t.  Coal  Co.,  175  Mo. 
App.  653,  158  S.  W.  77;  Patelski  t.  Snyder, 
179  111.  App.  24;  Smith  v.  Nicholas  Bldg.  Co., 
93  Ohio  St  101, 112  N.  a  204,  L.  B.  A.  1916E, 
700;  Brown  v.  Kistleman,  177  lad.  692,  98 
N.  B.  631,  40  li.  B.  A.  (N.  S.)  236.  To  quote 
at  length  from  the  opinions  In  the  various 
adjudicated  cases  would  protract  this  opin- 
ion to  an  unreasonable  length,  nor  has  it 
seemed  worth  while  even  to  refer  to  the  class 
of  cases  where  actions  have  been  brought  In 
the  Joint  names  of  husband  and  wife,  or  to 
suits  for  damages  in  cases  where  an  assault 
has  been  committed  upon  the  woman,  and 
she  has  brought  an  Independent  suit  for  the 
injury  sustained.  Cases  of  these  several 
characters  are  without  bearing  or  influence 
upon  the  question  now  under  consideration. 

It  will  be  apparent  from  what  has  been 
said  that  the  court  below  was  in  error  in 
its  ruling  upon  the  demurrer,  and  the  Judg- 
ment appealed  from  must  therefore  be  re- 
versed, without  a  new  trlaL 

Judgment  reversed,  with  costs  to  the  ap- 
pellanta 

(USMd.  MI) 

McGBAW  T.  MEBBYMAN,  County  Treasurer. 
(No.  36.) 

(Court  of  Appeals  of  Maryland.    July  SO,  1918.) 

1.  CowRrrrtrnoNAL  Law  «=»70(S)— Powbb  o» 
CouBT— Wisdom  or  Legislation. 

If  the  Legislature  had  power  to  paai  an 
act  extending  the  limits  of  Baltimore  city  with- 
out a  referendum,  and  in  the  form  It  was  pass- 
ed, the  Court  of  Appeals  has  no  right  to  ques- 
tion the  wisdom  or  even  the  justice  of  the  act 

2.  Municipal  Cobporations  «=»C5— Exten- 
sion OF  Limits — Befebendum— Decision  or 
Leoislatubb. 

In  absence  of  constitutional  prohibition.  It 
is  for  Legislature  to  say  whether  or  not  there 
shall  be  a  referotdum  in  reference  to  the  ex- 
tension i)t  the  limits  of  a  city  or  town. 
8.  CoimTs  ^3>92->Dkouion  or  Ooum  or  Ap- 
peals. 
All  that  is  necessary  to  render  a  decision 
of  the  Court  of  Appeals  authoritative  on  any 
point  is  to  show  there  was  an  appUoatios  of  the 
judicial  miBd  to  the,- precise  qnestion. 


4.  MUNIOIFAI,  COBFOBATlbm  4s>10S  -^  AM- 
NEGATION     or     TEBBITOKr  —  BErEBSNDClC  — ' 

Statute. 
Acts  1918,  c  82,  extendhig  limits  of  Baltt- 
taoro  city  by  induding  parts  of  Baltimore  and 
Anne  Arundsl  counties,  though  not  providing 
for  referendum,  is  not  violative  of  Const  art 
13,  f  1. 

5.  Municipal  Cobporations  «=929(4)i  —  Bx- 
TENSION  or  Tksbitokt. 

There  is  no  statute  or  eonstitntional  provi- 
sion in  Maryland  limiting  an  extension  of  the 
boundaries  of  a  dtj  to  contiguous  territorv, 
though  some  part  of  the  new  territory  should 
be  contiguous. 

a.  Municipal    Cobpobahonb    «=>10S— An- 
nexation or  TEBBiTO»y— Statute— CoNSTi- 
tutionalitt. 
Acte  1918,  c.  82,  extending  limits  of  Balti- 
more city  by  indadmg  parts  of  Baltimore  and 
Anne   Anuidel   counties,   is  not   violative   at 
Const  art  16,  on  the  referendum,  as  undertak- 
ing to  affect  taxes  levied  prior  to  June  Ist 
when  act,  under  sudi  artide^  todc  effect  as  it 
attempte  only  to  affect  the  .proportion  ot  taxes 
from  January  1,  1919,  to  end  of  pending  fiscal 
year. ' 

7.  Municipal  Oobpobations  «=>86(4)  — Bz- 
TENSioN  or  Tebbitobt— Statute— OoNSTi- 
tdtionalitt. 

Acts  1918,  c.  82,  extending  limits  of  Balti- 
more dty  by  induding  i^arts  of  Baltimore  and 
Anne  Arundel  counties,  is  not  violative  of  Dec- 
laraticm  of  Bights,  art  15,  on  account  of  its 
provisions  in  reference  to  taxation. 

8.  Statutes  <S=>64(4)— Partial  Invalimtt. 

If  taxation  provisions  of  Acts  1918,  c.  82.  ^ 
extending  Baltimore  dty  by  induding  parts  of 
Baltimore   and    Anne   Arundel   counties,   were 
violative  of  Declaration  of  Bights,  art  16,  whd* 
act  would  not  be  uivalidated  therd>y. 

9.  Statutes  «=»64(4)— Pabtial  iNVAUsirr. 

Any  invalidity  of  saving  dause  of  Acts  1918* 
c.  82,  extending  Baltimore  city  by  induding 
parts  of  Baltimore  and  Anne  Arundd  counties, 
as  to  certain  officers  resident  within  annexed 
territory,  cannot  affect  rest  of  act. 

10.  Constitutional  Law  ©=278(2)— Munic- 
ipal Oobpobations  <S=»29(1)— Dub  Pbocesb 
—Act  Bxtendino  Baltimobx  Citt. 

Acts  1918,  c.  &t,  extending  Baltimore  dty 
by  including  parts  of  Baltimore  and  Anna  Arun- 
dd counties,  is  not  unconstitutional  as  taking 
property  without  due  process  of  law,  though 
Baltimore  county  owns  a  numlier  of  properties, 
within  the  annexed  district,  purchased  by  it  un- 
der tax  sales. 

11.  EIminknt  Domain  «=>70— Act  Bxtendino 
Baltimobe  Ottt— Validitt. 

Acts  1918,  c.  82,  extending  Baltimore  dty 
by  indndlng  parts  of  Baltimore  and  Anne  Arun- 
dd counties,  is  not  unconstitutioaal  as  taking 
property  without  Jost  compensation,  though 
Baltimore  county  owns  a  number  of  properties 
within  the  annexed  district  purchased  by  it  un- 
der tax  sales. 

12.  Statutes  «=s64(4)— Pabtial  iRTAUDirr. 
If  Acts  1918,  o.  82.  exteadbic  BatiiBon 

dty  by  including  parts  of  Baltimore  and  Anne 
Arundel  counties,  makes  no  proper  provision  for 
property  owned  ear  dther  of  the  counties  in  ad- 
dition to  that  held  and  used  for  governmental 
purposes,  fact  does  not  require  portion  of  act. 
providing  for  annexation  to  be  set  aside. 

Appeal  from  Ctrpplt:  Court  Baltimore 
(k>nnty ;  Allan  Mcl4uie,<  Judge. 

Suit  for  mandamus  by  John  F.  McGraw 
against  N.  Bosley  Merryman,  Treasurer  of 
Baltimore  County,  heard  with  certain  other 
cases  involving  the  validity  of  Acts  1918.  c. 
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8Z  From  an  order  denying  relief,  idnlntlff 
appeals.  Order  reversed,  and  cause  remand- 
ed in  order  that  mandamna  majr  ls«n,e  aa 
prayed. 

Argued  before  BOYD,  O.  JT.,  and  BRISCOE; 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Henry  H.  Irinneen,  of  Baltimore  (W.  Stu- 
art Symington,  Jr.,  of  Baltimore,  and  John 
F.  Ibomas,  of  Rochester,  N.  T..  on  the  brief), 
for  appellant.  Shirley  Carter  and  W.  Irvine 
Ones,  both  of  Baltimore,  and  T.  Scott  Offatt, 
of  TowaoD  (Edward  H.  Burke,  of  Towaon, 
and  Carrllle  D.  Benson,  of  Baltimore,  on  the 
brief),  for  appellee.  Rldgely  P.  Melvln,  of 
Annapolis,  Stevenson  A.  WllUams,  of  Bel 
Air,  and  Isaac  Lobe  Straus,  of  Baltlmorb 
(Venable,  Baetjer  ft  Howard,  of  Baltlmoiek 
on  the  brief),  for  Anne  Arundel  county  com- 
missioners. Benjamin  A.  Richmond,  of  Cum- 
berland, and  S.  S.  Field,  of  Baltimore  (Hen- 
ry D.  Harlan,  W.  Calvin  Chesnut,  and  Daniel 
R.  Randall,  all  of  Baltimore^  on  the  briefs), 
for  mayor  and  dty  ooundl  of  Baltimore. 

BOTD,  C.  J.  At  the  last  session  of  the 
General  Assembly  of  Maryland  there  was 
passed  "An  act  to  extend  the  limits  of  Balti- 
more city  by  including  therein  parts  of  Bal- 
timore county  and  Anne  Arundel  county,"  It 
being  chapter  82  of  the  Acts  of  1918.  The 
validity  of  the  act  has  been  attacked  on  sev- 
eral grounds;  the  principal  one  being  that 
there  is  no  referendum  in  It,  as  the  appellees 
contend  section  1  of  article  13  of  our  state 
Constitution  requires.  Although  there  are 
five  appeals  from  orders  and  decrees  passed 
by  the  circuit  court  for  Baltimore  county 
and  one  from  a  decree  of  the  circuit  court 
for  Anne  Arundel  county,  the  main  questions 
are  Involved  in  all  of  them.  The  cases  were 
at  the  request  of  the  attorneys  for  the  re- 
spective parties  advanced  by  us,  and  were 
heard  together.  As  no  question  was  raised 
In  any  of  them  as  to  the  procedure  adopted, 
it  will  be  unnecessary  to  make  further  ref- 
erence to  that 

[1]  Much  stress  was  laid  by  the  attorneys 
for  the  appellees  upon  the  alleged  Injustice 
of  this  act,  but  no  one  will  challenge  the  rule 
by  which  we  must  be  guided  in  our  conslder- 
atlbn  of  these  appeals,  that  If  the  Legisla- 
ture had  the  xwwer  to  pass  the  act  before  us 
without  a  referendum,  and  in  the  form  it 
was  passed,  this  court  has  no  right  to  call  in 
qaestion  the  wisdom  or  even  justice  of  it.  As 
said  by  Judge  Orason  in  GrofT  v.  Mayor,  etc., 
of  Frederick,  44  Md.  67,  in  a  case  Involving 
tlie  validly  o<  an  act  extending  the  Umltcr  of 
Frederick  dty,  after  referring  to  the  power 
of  the  Legislature  to  create  municipal  cor- 
porations, to  amend  their  Charters,  enlarge 
or  diminish  their  povrers,  extend  or  limit 
tbelT  boundaries,  etc.: 

"The  Legislature  having  this  constitational 
power,  the  exercise  of  It  is  wholly  within  its 
diacMtion,  and  it  can  in  no  wise  be  oonttolled 
by  the  courts.*' 


He  oimcluded  that  opinion  by  aaylns: 
"Whether  the  power  was  wisely  'or  unwisely 
bestowed,  or  the  mode  In  which  it  has  been  ex- 
ercised is  just  or  unjust,  and  burdensome  upon 
the  dtisen,  are  questions  with  which  the  eoorts 
have  no  right  to  deal,  but  are  within  the  ex- 
dusive  control  of  the  Legislature." 

But  the  rule  is  too  univeraally  adopted  by 
this  and  other  OHirts  to  require  other  cita- 
tions of  authorities,  and  we  will  proceed  at 
once  to  the  consideration  of  such  questions 
as  should  be  passed  on  by  us. 

The  one  that  first  presents  itself,  and  is 
of  the  gravest  importance,  is  the  scope  and 
effect  of  the  decision  in  Daly  v.  Morgan,  0& 
Md.  460,  16  AU.  287,  1  L.  R.  A.  757.  In  that 
case  the  constitutionality  of  chapter  98  of 
the  Acts  of  1888,  which  was  entitled  "An  act 
to  extend  the  limits  of  Baltimore  dty  by  in- 
duding  therein  parts  of  Baltimore  county," 
was  before  the  court  There  was  a  referen- 
dum in  that  act,  and  the  question  of  annex- 
ation was  submitted  to  the  respective  voters 
of  the  three  parts  of  Baltimore  county  pro- 
posed to  be  annexed  to  Baltimore  dty.  In 
two  of  them  a  majority  was  declared  to  be  in 
favor  of  annexation,  and  in  tiie  other  it  was 
against  it  In  article  18  of  our  state  Consti- 
tution, entitled  "New  Counties,"  section  1, 
which  was  then  in  force  and  still  is,  author- 
izes the  Legislature  to  provide  by  law  for 
organizing  new  counties,  locating  and  re- 
moving county  seats,  and  otianging  county 
lines,  and  contains  this  provision: 

"Nor  shall  the  lines  of  any  county  be  chang- 
ed without  the  consent  of  a  majority  of  the 
legal  voters  residing  within  the  district,  which, 
under  said  proposed  change,  would  form  a  part 
of  a  county  different  from  that  to  which  it  be- 
longed prior  to  said  change." 

It  Is  contended  by  the  appellees  that  that 
ptovislon  applies  here,  as  it  Is  proposed  to 
change  the  lines  of  the  two  counties,  al- 
though the  district  affected  is  to  form  a  part 
of  Balthnore  dty,  while  the  appellants  con- 
tend that  it  only  applies  to  a  change  of  lines 
of  a  county  which  would  transfer  the  district 
to  another  "county,''  and  that  it  does  not  ap- 
ply when  the  district,  under  the  proposed 
change,  would  form  a  part  of  "Baltimore 
oity."  But  we  must  first  determine  whether 
this  court  decided  that  question  in  Daly  v. 
Morgan,  and,  if  so,  are  we  bound  by  it  as 
a  controlling  authority?  The  bill  of  com- 
plaint in  that  case,  in  speaking  of  the  act 
of  1888,  alleged  that: 

"The  act  aforesaid  is  nuU  and  void,  because 
the  Constitution  of  Maryland  gives  do  power  to 
the  Legislature  of  Maryland  to  annex  any  of 
the  territcHTV  of  a  county  to  the  city  of  Balti- 
more, nor  does  it  empower  said  Legidature  to 
make  the  annexation  of  said  territory  depend 
upon  the  majority  of  the  votes  cast  at  an  elec- 
tion provided  for  by  legislative  enactment,"  etc 

The  answer  of  the  mayor  and  dty  council 
of  Baltimore  alleged  that  the  act  was  a  con- 
stitutional and  valid  exerdse  of  the  legisla- 
tive authority  of  the  state,  and  that  of  tlie 
treasurer  of  Baltimore  county  averred 
that  the. act  was  v^holly  and  utterly  void. 
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etc.  The  argument  of  Col.  Mclntoeh  and  of 
Sir.  Mltcbell,  soUdtora  for  appellant  In  that 
case^  as  shown  by  their  briefs,  was  that  sec- 
tion 1  of  article  13  i^as  the  only  provision  in 
the  Constitution  which  authorized  a  diange 
of  the  lines  of  a  county,  and  that  only  au- 
thorized such  change  when  the  district  pro- 
posed to  be  changed  would  "form  part  of  a 
county  different  from  that  to  which  It  be- 
longed prior  to  said  change,"  and  that  that 
was  not  synonymous  with  and  in  ordinary 
parlance  did  not  mean  "form  part  of  a  'city 
or  Baltimore  dty'  different  from,"  etc  Tliey 
argued  that  there  was  therefore  no  power 
In  the  Legislature  to  change  the  lines  of  the 
county  to  annex  it  to  Baltimore  city.  They 
also  contended  that  the  act  of  1888  did  not 
conform  to  the  requirements  of  section  1  of 
article  13,  if  held  to  be  applicable,  because 
the  latter  required  the  consent  of  the  ma- 
jority of  ttie  legal  voters  "residing"  within 
the  district,  while  they  claimed  that  the  act 
only  required  a  majority  of  the  votes  "cast" 
We  find  In  tlie  records  of  this  court  that 
there  are  bound  with  the  briefs  for  the  ap- 
pellant (Daly)  <9inions  of  Col.  Marshall, 
Judge  Fisher,  and  Mr.  S.  Teackle  Wallls, 
presumably  with  the  consent  of  the  court, 
which  are  mostly  on  the  validity  of  section 
19  of  act  of  1888  providing  for  taxation. 
There  are,  however,  s<mie  expressions  of 
views  on  the  necessity  of  a  referendum. 
Judge  Fisher's  opinion,  which  was  addressed 
to  the  attorney  for  the  county  commissioners 
of  Baltimore  county,  shows  that  one  of  the 
questions  submitted  to  him  was: 

"Can  the  limits  of  the  dty  be  extended  by 
legislative  enactment  witiiout  submission  to  the 
voters  in  the  territory  to  be  annexed  ?  " 

And  apparently  the  same  question  was 
asked  Mr.  Wallls.  Both  of  them  answered 
in  the  negative,  but  the  latter  said  it.  was 
"extremely  doubtful"  whether  it  was  com- 
petent for  the  Legislature  to  annex  the  ter- 
ritory of  Baltimore  county,  constitutionally, 
to  Baltimore  dty  in  any  way.  Hie  brief  of 
the  dty  was  for  the  most  part  confined  to  a 
discussion  of  section  19  of  the  act.  It  con- 
duded  by  saying  that  there  was  appended  to 
it  the  legal  opinions  given  before  the  elec- 
tion by  Messrs.  Steele,  Gwynn,  and  Blndlay, 
"which  furnish  additional  arguments  to 
those  we  have  presented  in  favor  of  the  con- 
stitutionality of  the  City  EMension  Act,  and 
which  we  respectfully  commend  to  the  con- 
sideration of  the  court."  Those  of  Messrs. 
Steele,  and  Gwynn  were  confined  to  the  va- 
lidity of  section  19,  which  seems  to  have  been 
understood  by  the  dty  to  be  the  prlndpal 
ground  of  objection  to  the  act,  but  that  of 
Mr.  FIndlay  very  clearly  and  emphatically 
took  the  position  that  article  13  did  not  ap- 
Idy  to  the  dty,  and  that  the  Belt  could  have 
been  annexed  by  a  legislative  act  without  a 
popular  vote.  He  dwelt  on  that  at  some 
length,  and  made  the  prediction  that,  if  an- 
nexation was  voted  down,  it  would  be  the 


last  time  that  it  would  be  submitted  to  the 
voters,  as  such  an  act  could  be  passed  with- 
out a  referendum. 

We  have  thus  referred  to  the  briefs,  and 
opinions  of  prominent  attorneys,  filed  with 
them  by  the  respective  parties,  to  show  how 
far  the  attention  of  the  court  was  directed 
hy  them  to  the  question  whether  it  was  nec- 
essary to  have  a  referendum.  As  we  have 
seen,  another  of  the  grounds  relied  on  by  the 
appellant  for  the  act  being  invalid  was  that 
it  did  not  comply  with  the  requirements  of 
section  1  of  artide  13  In  reference  to  the  suth 
mission  of  the  question  of  annexation.  It 
may  be  that  a  suffldent  answer  to  that 
might  have  l>een  the  decision  In  Walker  v. 
Oswald,  68  Md.  146,  11  AtL  711,  although 
Ool.  Mcintosh  sought  to  distinguish  the  two 
cases ;  but  if  the  constitutional  provision  did 
not  apply,  and  it  was  not  necessary  to  submit 
the  questlim  to  the  people,  there  could  not 
well  have  beax  a  more  complete  answer  to 
the  contention  and  to  the  allegation  in  the 
bill  that  it  was  not  submitted  as  required  by 
ttiat  provision  than  to  hold  that  an  act  for 
annexation  to  the  dty  could  be  passed  with 
or  without  the  copsent  of  the  people,  for  if 
that  be  so,  and  the  Legislature  diose  to  sub- 
mit it,  it  could  determine  the  terms,  etc.,  of 
the  submission,  and  hence  it  was  immaterial 
whether  the  act  of  1888  complied  with  sec- 
tion 1  of  article  18. 

But  let  us  see  Just  what  the  court  did  de- 
dde,  and  what  the  Judges  thought  they  were 
called  upon  to  dedde.  Seven  Judges  sat  in 
that  case.  Judge  Robinson  delivered  the 
opinion  of  the  court,  and  Judges  Stone,  Mil- 
ler, Irving,  and  McSherry  concurred  in  it 
Judges  Alvey  and  Bryan  concurred  in  the 
affirmance  of  the  order  appealed  from,  but 
differed  in  some  of  the  condusions  reached 
by  the  majority,  of  whidi  we  will  speak  lat- 
er. The  court,  through  Judge  Robinson, 
said: 

"The  power  of  the  Legislature  to  extend  the 
limits  of  a  city,  by  including  therein  parts  of 
the  county  adjoining,  when  the  dty  itself  is  a 
part  of  the  county,  ig  not  and  cannot  be  ques- 
tioned. It  is  contended,  however,  that  Balti- 
more dty  being  a  separate  and  independent  ter- 
ritorial division  of  the  state,  and  not  a  part  of 
Baltinu»'e  county,  the  Legislature  has  no  power 
to  change  the  lines  of  the  coun^  by  annexing 
part  of  its  territory  to  the  dty.  And  in  sup- 
port of  this  contention,  the  appdlant  relies  en- 
tirely upon  section  1  of  artida  18  of  the  Con- 
stitution." 

The  part  of  that  section  which  we  have 
quoted  above  was  tbea  set  out  in  the  opinion, 
which  calls  attention  to  the  tact  that: 

"It  does  not  say,  as  has  been  argued,  that  the 
lines  of  a  county  shall  not  be  changed  excq>t 
it  be  for  the  purpose  of  annexing  parts  of  one 
county  to  another  county.  It  merely  provides 
that  when  the  lines  ot  a  county  are  to  be 
changed  for  this  purpose,  it  must  be  done  with 
the  consent  of  a  niajority  of  the  voters  residing 
within  the  district  to  be  annexed." 

The  court  then  uses  this  emphatic  lan- 
guage, whldi  can  leave  no  doubt  as  to  its 
constructloQ  of  section  1  of  artide  IS: 


Digitized  by 


Ljoogle 


Md.) 


MoGRAW  T.  MEBRTMAN 


643 


"The  object,  and  sole  object,  of  this  provi- 
sion  of  section  1,  was  to  provide  for  th«  annexa- 
tion of  parts  of  one  county  to  another.  Tbo 
entire  section  in  fact,  and  the  article  in  whidi  it 
is  to  be  fonnd,  deals  «xcliisively  with  the  orjfani- 
zation  of  'new  cowitiea,'  'the  location  of  coitn- 
tf  teatt,'  and  tKe  mode  by  which  parts  of  one 
county  ma^  be  annexed  to  another  county,  emd 
tk«  Imitatton  impoted  upon  the  legislative  pow- 
er it  in  retpeci  to  these tmittere  and  these onty" 
(Last  italics  ours.) 

The  opinion  then  pointed  ont  some  of  the 
distinctions  between  counties  and  towns  and 
cities,  and  In  speaking  of  the  latter  said: 

"They  are  chartered  by  the  Legislature,  and 
their  boundaries  are  fixed  by  i^  and  the  power  to 
extend  them,  whenever  in  ita  jadgment  the  pub- 
lic interests  require  it,  has  been  exercised  by  the 
h^fidatun  from  the  earliest  days  of  the  colony." 

It  then  conclndes  the  dlacnsslon  of  that 
qnestton  by  saying: 

"No  one  knew  better  than  tiie  framers  of  the 
Constitntion  of  1867  that  the  time  must  come, 
and  that  not  far  distant,  when  the  extension  of 
the  limits  of  a  great  city  like  Baltimore  would 
be  absolutely  necessary  to  its  proper  growth 
and  development  And  if  they  meant  to  deny 
the  exercise  of  this  power  by  the  Legislature, 
and  to  say  that  its  limits  as  then  defined  by  its 
charter  should  for  all  time  remain  the  same, 
it  is  but  reasonable  to  presume  that  tliis  inten- 
tion would  have  been  declared  in  plain  and  ex- 
plicit terms.  So  far  from  being  expressly  de- 
clared, there  is  nothing  either  In  ihe  language  or 
terms  of  this  section  from  which  such  an  inten- 
tion can  be  inferred.  The  Legislature  has  there- 
fore, in  our  opinion,  Oie  same  power  now  which 
it  has  always  exercised,  to  extend  the  limits 
of  Baltimore  city  by  including  therein  parts 
of  Baltimore  county,  and  this,  too,  with  or  with- 
out the  consent  of  the  majority  of  the  voters 
residing  within   the   districts   annexed." 

[2]  ^e  appellees  make  special  objection 
to  the  latter  expression,  bnt  that  was  mani- 
festly the  necessary  result  of  what  had  al- 
ready been  clearly  and  definitely  settled  In 
the  opinion,  as  shown  above.  In  the  absence 
of  a  constitutional  prohibition,  there  can  be 
no  doubt  nnder  the  authorities  that  it  is  for 
the  Legislature  to  say  whether  or  not  there 
Shall  be  a  referendum  in  reference  to  the  ex- 
tension of  the  limits  of  a  city  or  town. 

"Not  cnly  inay  the  Legislature  originally  fix 
the  limits  of  the  corporation,  but  it  may,  un- 
less sfpedally  restrained  In  the  Constitution, 
subsequently  annex,  or  authorize  the  annexation 
of,  contiguous  or  other  territory,  and  this  with- 
out the  consent,  and  even  against  the  remon- 
strance, of  the  majority  of  the  persons  residing 
in  the  corporation  or  on  the  annexed  territory. 
•  •  •  The  power  to  enlarge  the  boundaries 
of  a  mnnicii>aUty  by  the  annexatiixi  of  contigu- 
ous territory  is  an  incident  to  the  legidalave 
power  to  create  and  abolish  mnniciparities  at 
pleasure."    1  Dillon  on  Mun.  Corp.  (5th  Ed.)  i 

See,  also,  1  McQuillin  on  Mun.  Corp.  t  265, 
where  many  authorities  are  cited;  Johnson 
T.  Luers,  129  Md.  621,  530,  99  AtL  710 ;  In 
re  Pittsburg,  217  Pa.  227,,  66  AO.  348,  120 
Am.  St  Bep.  845,  affirmed  in  Hunter  v.  Pitts- 
burgh, 207  n.  S.  161,  28  Sup.  Ct  40,  52  L.  Ed. 
161. 

The  court  having  held  that  section  1  of  ar- 
ticle 18  did  not  apply,  and  there  being  no 


other  restriction  in  the  Constitution,  that 
conclusion  would  necessarily  have  meant 
that  the  Legislature  could  act  "with  or  with- 
out the  ccmsent"  of  the  majority  of  the  vot- 
ers, even  If  that  expression  had  been  omitted 
from  the  opinion,  unless  the  court  had  placed 
itself  in  conflict  with  the  practically  unani- 
mous decisions  of  other  courts  and  our  own. 
How  then  can  it  be  said  that  the  expression 
objected  to  was  an  obiter  dictum,  or  that  the 
questicxi  la  not  res  adjudicata?  Judge  Bryan 
filed  an  opinion  in  which  he  concurred  in  the 
conclusion  reached  by  the  five  Judges,  but 
dUIered  with  them  as  to  whether  it  was  nec- 
essary to  have  the  consent  of  the  voters.  He 
did  not  suggest  that  it  was  an  obiter  dictum, 
but  based  his  opinion  on  what  he  deemed  to 
be  the  proper  construction  of  section  1  of  ar- 
ticle 13.  The  reason  he  thought  that  the  act 
of  1888  would  have  been  unconstitutional, 
had  it  not  required  the  consent  of  a  majority 
of  the  legal  voters,  was  that  nnder  his  con- 
sti-uction  of  that  section  it  was  ai^licable  to 
Baltimore  city,  which,  in  construing  the  sec- 
tion, was  to  be  considered  and  treated  as  a 
county.  That  is  precisely  ctmtrary  to  what 
the  majority  of  the  court  held.  He  did  not 
intimate  that  he  thought  the  use  of  the  ex- 
pression referred  to  was  unwarranted  or 
even  unnecessary,  if  the  construction  of  sec- 
tion 1  of  article  13  by  the  majority  was  cor- 
rect. So  in  Judge  Alvey's  (pinion  on  that 
subject  The  most  of  his  opinion  was  devot- 
ed to  a  discussion  of  section  19  of  the  act, 
bnt  he  also  concluded  that  section  1  of  arti- 
d.e  13  was  applicable,  and  of  course  under 
Ilia  constructiMi  of  that  section  he  thought 
"the  p<q[>ular  electioa  waa  an  indispensable 
condition." 

It  will  be  noticed  that  the  two  dissenting 
opinions  were  filed  the  same  day  the  case 
was  decided  (November  23,  1888),  which  in- 
dicates that  the  majority  not  only  had  the 
views  of  the  dissenting  judges  but  their  writ- 
ten opinions  before  them,  in  which  the  atten-> 
tion  of  the  majority  was  expressly  directed 
to  the  question  of  'the  necessity  for  the  con- 
sent of  the  voters.  If  it  had  been  simply  a 
passing  remark  by  the  learned  judge  who 
wrote  the  opinion,  without  due  consideration 
having  been  previously  given  to  it  by  all  the 
members  of  the  court,  and  it  was  not  thought 
proper  that  it  should  be  mentimied  in  the 
opinion,  it  is  impossible  to  conceive  that  such 
men  as  then  constituted  this  court  would  not 
have  avoided  any  question  about  it  by  strik- 
ing out  that  sentence ;-  but  all  of  them  must 
have  known  that,  whether  the  expression 
criticized  was  in  or  out  of  the  opinion,  it 
was  unquestionably  the  necessary  result  of 
the  construction  placed  on  section  1  of  arti- 
cle 13  by  the  majority. 

[3, 4]  In  view  of  what  we  have  said,  we  do  - 
not  deem  it  necessary  to  quote  at  length  from 
the  decisions  of  this  court  as  to  what  should 
be  deemed  binding  in  later  cases;    but  in 
Alexander  v.  Worthington,  5  Md.  47r.  488, 
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the  qnestlon  was  discussed  at  length  In  an 
opinion  delivered  by  Chief  Judge  Le  Grand, 
and  he  concisely  stated  the  rule  to  be  that: 

"AQ  that  is  necessary,  in  Maryland,  to  render 
the  decision  of  the  Court  of  Appeals  authorita- 
tire  on  any  point  decided,  is  to  show  that  there 
was  an  application  of  the  judicial  mind  to  the 
precise  question  adjudged ;  and  tliis  we  appre- 
hend is  the  rule  elsewhere." 

That  was  approved  In  O.  O.  &  I.  Co.  T. 
Shennan,  20  Md.  117, 131 ;  Michael  v.  Morey, 
26  Md.  239,  261,  90  Am.  Dec.  106;  State  ▼. 
Cowen,  M  Md.  487.  495,  51  AU.  171;  Gar- 
stairs  V.  Cochran,  96  Md.  488,  62  Atl.  601; 
and  other  cases.  That  rule  Is  not  only  appli- 
cable here,  but  In  our  judgment  the  decision 
of  the  question  as  to  a  referendum  was  direct- 
ly Involved  in  what  was  necessarily  decided. 
We  are  therefore  of  opinion  that  Daly  v. 
Morgan  is  a  binding  authority  upon  us,  and 
we  cannot  properly  decline  to  follow  it 

We  do  not  deem  It  necessary  or  proper  to 
again  construe  section  1  of  article  IS  of  the 
Constitution.  If  we  did  so,  there  would  be 
as  much,  tf  not  more,  ground  for  the  conten- 
tion that  onr  decision  was  obiter  dictum, 
than  there  is  for  what  was  said  in  Daly  t. 
Morgan.  We  certainly  would  not  be  Jnstlfled 
in  OTermling  that  decision,  as  much  of  the 
argument  for  the  ai^>ellee8  was  directed  to 
having  us  do,  even  if  we  differed  with  the 
majority,  v^ch,  we  will  only  add,  must  not 
be  inferred  by  reason  of  our  dedlning  to  con- 
strue section  1  of  article  IS. 

But  it  was  argued  that  the  decision  In 
Daly  V.  Morgan  was  limited  to  Baltimore 
county,  and  hence  is  not  applicable  to  this 
case.  We  find  nothing  in  that  opinion  to 
sustain  the  position  that  parts  of  Baltimore 
oonnty  could  be  annexed  to  Baltimore  dty, 
but  no  part  of  any  other  county  could  be.  In 
that  case  the  extensions  were  into  Baltimore 
county,  and  that  county  alone  was  the  one 
then  being  considered.  The  statement  in  the 
4q;>lnlon  referred  to  by  the  appellees  that 
"the  Legislature  has  therefore,  in  our  opinion, 
the  same  power  now  which  it  has  always  ex- 
ercised, to  extend  the  limits  of  Baltimore  city 
by  including  therein  parts  of  Baltimore  coun- 
ty," cannot  properly  be  said  to  have  been  in- 
tended to  limit  the  right  to  extend  the  bound- 
aries of  Baltimore  city  into  that  county.  It 
Is  said  in  the  brief  of  the  city  that  its  limits 
had  been  extended  Into  that  county  by  ten 
different  acts,  all  of  them  being  while  the 
dty  was  still  In  Baltimore  county.  We  have 
not  thought  it  necessary  to  examine  all  of  the 
acts  referred  to,  but  we  know  from  the  rec- 
ords of  this  court  that  t)ie  limits  had  been 
extended,  more  than  once,  Into  Baltimore 
county,  the  last  time  prior  to  the  act  of  1888 
having  been  in  ISlOi  and  no  inference  can  l>e 
drawn,  from  the  statement  In  the  (pinion 
quoted  above,  that  they  could  not  be  extended 
so  as  to  include  par£  of  some  other  county; 
but  it  meant,  what  it  in  effect  said,  that  the 
Legislature  had.  the  same  power  to  extend  the 
limits  "now"— that  is  to  say,  in  1888,  when 


the  present  Constitution  was  In  for^e — as  it 
had  when  the  dty  was  a  part  of  the  county. 

[f  ]  It  was  also  argued  that,  as  Anne  Arun- 
del county  is  s^)Brated  from  the  dty  by  a 
part  of  Baltimore  county  and  is  not  contig- 
uous to  the  dty,  this  act  for  that  rea8<»i  can- 
not be  sustained,  even  if  full  effect  be  given 
to  Daly  V.  Morgan.  Baltimore  dty  is,  for  a 
considerable  distance,  on  the  opposite  shore 
of  the  Patapsco  rtvet  from  the  lands  of  Anne 
Arundel  county,  and  it  was  dedded  in  Raab 
V.  State,  7  Md.  483,  that  the  Act  of  1816^  c. 
209,  extending  the  boundaries  of  that  dty, 
limited  its  lines  to  the  north  side  of  the 
river,  thus  leaving  the  portion  of  the  river 
between  the  north  shore  line  and  the  corrent 
(to  whidi  the  Anne  Arundel  county  line  ex- 
tended) in  Baltimore'  county.  Although  It 
was  intimated  in  West  Md.  T.  R.  Co.  v. 
Baltimore  City,  106  Md.  661,  68  Atl.  6.  that 
but  for  that  dedsion  we  might  have  held  the 
contrary,  we  expressly  declined  to  overrule  IL 
But  treating  the  boundaries  of  Baltimore 
county  as  inclusive  of  the  space  in  the  river 
between  the .  Anne  Arundel  county  line,  in 
the  current  of  the  river,  and  that  of  the  city, 
this  act  cannot  be  held  to  be  invalid  for  that 
reason.  The  lines  of  the  proposed  extension 
Include  all  of  that  part  of  Baltimore  county 
between  the  Anne  Arimdel  lines  and  those  of 
the  dty,  and  there  is  no  intervening  space. 
There  is  no  statute  or  constitutional  provi- 
sion in  this  state  limiting  an  extension  of  the 
boundaries  of  a  dty  to  contiguous  territory, 
ms  there  is  in -some  states,  although  it  may 
be  conceded  that  some  part  of  the  newly  ac- 
quired territory  should  be  contiguous.  As 
will  be  seen  from  the  cases  collected  in  the 
notes  to  Morgan  Paris  v.  Chicago  (255  lU. 
190,  90  N.  E.  388),  in  Ann.  (Tas.  1913D.  399: 

"The  annexation  of  outlying  territory  to  a 
nunidpality  is  commonly  conditioned,  by  the 
statute  antnorizing  the  proceeding,  on  the  Situ- 
ation of  the  territory  to  be  annexed ;  it  being 
required  to  he  adjacent  or  contiguous  to  the  mo- 
nidpality." 

But  proper  limitations  of  the  rule  are  given 
in  that  note,  where  it  is  said  that: 

"While  the  general  rule  is  that  land  cannot  b« 
annexed  to  a  city  or  town  unless  it  is  con- 
tiguous thereto,  it  is  not  necessary  that  each 
and  every  tract  of  land  sought  to  be  annexed 
shall  be  contiguous  to  the  municipality.  If  all 
of  the  tracts  are  contiguous  to  each  other,  and 
one  of  them  is  contiguous  to  or  adjoins  a  dty, 
that  is  sufficient." 

For  that  BtKtaaeat  a  nnmber  of  cases  ars 
dted,  and  the  same  rule  Is  stated  in  19  R.  O. 
Ii.  734,  i  40,  and  other  authorities;  but,  It 
we  had  found  none  on  the  subject,  we  could 
have,  no  doubt  that  such  should  be  the  rule. 

Having  reached  the  conclnsibn,  as  all  of 
us  have,  after  attentively  listening  to  the  able 
and  thorough  arguments  of  the  attorneys, 
and  after  having  given  to  than  and  the  (taea- 
tlous .  Involved  such  consideration,  thought, 
and  study  as  their  Importance  demands,  that 
Daly  V.  Morgan  is  a  binding  and  authorita- 
tive dedsion,  and  that  it  was  there  determin- 
ed by  this  court.  Its  then  'Constituted,  that  seo 
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tlon  1  of  article  IS  of  the  Constltntlon  did 
not  apply  to  an  extension  of  the  limits  of  the 
dty  of  Baltimore,  and  there  being  no  other 
constitutional  or  statutory  provision  affect- 
ing It,  there  can  be  no  valid  ground  for  hold- 
ing that  an  extension  which  allects  the  lines 
of  the  two  counties  cannot  be  permitted.  As 
it  was  there  held  that  the  provision  as  to 
the  change  of  lines  of  the  county  did  not 
apply  to  a  change  for  the  purpose  of  extend- 
ing the  limits  of  Baltimore  dty,  it  can  make 
no  possible  dlfFerence  that  parts  of  two  conn- 
ties  are  affected.  Instead  of  only  one.  It  was 
even  suggested  at  the  argument  that  such  a 
conclusion  would  authorize  an  annexation  to 
Baltimore  of  some  part  of  a  remote  county; 
but  we  cannot  think  that  such  a  suggestion 
would  be  made  on  more  serious  reflection, 
and,  if  it  should  ever  be  attempted,  nothing 
ihat  we  have  said  can  be  relied  on  to  sustain 
It  In  this  act  there  are  well-deflned  lines 
whldi  include  additional  territory  on  each 
side  of  and  Immediately  adjoining  the  former 
boundaries  of  the  dty — ^the  most  of  which 
was  in  Baltimore  county,  and  the  rest  in 
Anne  Arundel  county,  which  adjoins  Balti- 
more county — and  the  wliole,  together  with 
the  territory  included  in  the  dty  prior  to  the 
passage  of  this  act,  constitute  one  body. 

It  was  also  urged  upon  us  that  we  should 
not  feel  bound  to  f<aiow  Daly  v.  Morgan  be- 
cause of  the  great  injustice  that  wUl  be  done 
the  two  counties  and  the  people  within  the 
anniexed  territory.  But  as  we  have  already 
stated,  for  whatever  Injury  the  two  counties 
or  the  pe(^Ie  In  the  annexed  territory  may 
sustain,  the  responsibility  rests  upon  the  Leg- 
islature, and  not  upon  this  court  If  this 
court  should  reverse  one  of  its  prior  dedsions 
which  was  so  delll>erately  rendered,  on  a 
question  of  such  vast  Importance  as  to  de- 
mand of  every  Judge  who  sat  his  fullest  con- 
sideration and  best  Judgment,  as  we  have 
endeavored  to  show  was  done  in  Daly  v.  Mor- 
gan, because  we  felt  that  it  worked  a  great 
hardship  and  possible  injustice,  not  only 
would  the  prindple  of  stare  decislB  have  to 
be  Ignored,  but  it  would  have  a  tendency  to 
cause  dedsions  of  courts  to  be  regarded  as 
unstable  and  vacillating — depending  upon 
the  individual  views  of  the  judges  who  hap- 
pened to  constitnte  the  court  when  such  ques- 
tions arose. 

[I]  It  Is  also  suggested  that  the  act  is  in 
conflict  with  article  16  of  the  Constitution 
<tbe  article  on  referendum),  because  It  under- 
takes to  affect  taxes  levied  prior  to  June  1st, 
when  the  act  imder  that  provision  of  the  Con- 
stitution took  effect,  but  It  only  attempts  to 
affect  the  proportion  of  taxes  from  January 
1,  1919,  to  the  end  of  the  pending  fiscal  year, 
«Qd  does  not  seem  to  require  further  com- 
ment 

[7, 1]  We  will  not  discuss  at  length  the  ob- 
jections made  to  the  act  on  account  of  the 
provledons  in  reference  to  taxation.  Most  of 
the  argument  on  that  subject  Is  met  by  the 
104A.-3S 


decision  In  Daly  t.  Morgan.  That  case  has 
been  dted  over  and  over  again  in  cases  In- 
volving taxation  under  chapter  98  of  the  Act 
of  1888,  and  subsequent  acts  In  reference  to 
taxation  of  property  within  the  Belt  It  la 
Hiere  held  that  the  prindple  of  equality  la 
taxation  was  fully  gratified  by  making  local 
taxation  equal  and  uniform  as  to  all  property 
within  the  limits  of  the  taxing  district,  and 
hence  the  fifteenth  artlde  of  our  Declara- 
tion of  Rights  was  not  violated  by  the  Act  of 
1888.  Judge  Alvey  dissented,  but  the  other 
six  Judges  who  sat  were  of  the  opinion  that 
the  act  was  valid.  Chief  Judge  McSherry 
said  in  Sindall  v.  Baltimore  City,  93  Md.  526, 
49  AU.  64C: 

"It  must  be  borne  in  mind  that  at  the  data 
of  the  adoption  of  the  Annexation  Act  a  large 
part  of  the  added  toritory  was  unimproved, 
outlying,  rural  land.  It  would  have  been  mani- 
festly unjaat  to  have  subjected  such  property 
to  the  same  valuation  and  to  the  same  rate  of 
taxation  as  then  obtained  in  the  dtv  with  re- 
spect to  distinctively  urban  property. 

In  Baltimore  City  v.  Oall.  106  Md.  684,  6S 
AtL  282,  Judge  Burke  quoted  from  Judge 
Robinson's  opinion  in  Daly  T.  Morgan  and 
from  Chief  Judge  McSherry's  in  the  above 
case  to  the  same  effect.  In  Miller  v.  Wicomi- 
co County,  107  Md.  438,  69  Ati.  118,  Judge 
Briscoe  referred  to  Daly  v.  Morgan,  and  said: 

"The  same  power  which  authorizes  the  lieg- 
islature  to  m^ake  one  taxing  district  of  an  en- 
tire dty  equally  authorizes  it  to  make  two  or 
mere  taxing  districts,  if  in  its  Judgment  the 
public  interest  require  it" 

(But  as  it  would  seem  clear  that,  even  if 
the  i>o8ltlon  taken  by  the  appellees  on  the 
question  of  taxation  be  conceded  to  be  correct, 
it  would  not  invalidate  the  whole  act  it  is  un- 
necessary to  continue  the  discussion  of  the 
subject.  Not  only  did  Judge  Alvey  take  that 
position  in  his  dissenting  opinion  In  Daly  v. 
Morgan,  but  Judge  Robinson  in  speaUng  for 
the  majority  also  in  effect  did.  The  case  of 
Steenken  v.  State,  88  Md.  708,  42  Aa.  212,  dted 
that  case,  amongst  others,  on  that  question. 
If  that  be  correct  In  a  case  where  the  ques* 
tlon  had  been  submitted  to  the  people,  there 
is  all  the  more  reason  why  it  should  be  so  la 
this  case  where  it  was  not  submitted. 

[9-11]  The  question  in  reference  to  the 
part  of  the  act,  which  has  a  saving  dause  as 
to  certain  officers  who  reside  within  the  an- 
nexed territory,  certainly  cannot  affect  the 
rest  of  the  act  Nor  do  we  find  anything  In 
the  act  to  justify  the  contention  that  it  is  tak- 
ing property  without  Just  compensation  or 
without  due  process  of  law.  It  is  said  that 
Baltimore  county  owns  a  number  of  proper- 
ties within  the  annexed  district  whldi  It  had 
purchased  under  tax  sales.  But  the  provi- 
sions for  Baltimore  dty  taking  over  the  pub- 
lic property  cannot  be  construed  to  mean  such 
property  as  that  It  only  means  such  as  is 
held  for  public  purposes,  and  not  any  proper- 
ty that  either  county  may  own  tliat  does  not 
come  intUiat  class. 
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The  rule  is  thus  stated  in  1  Dillon  on  Man. 
Cor.  (Sth  Ed.)  i  360: 

"Upon  the  annexation  of  part  to  another  coi^ 
poraaon,  the  Legislatare  may  provide  for  an 
eqnitable  apportionment  or  division  of  the 
property,  and  impose  upon  the  new  corporation, 
or  upon  the  people  and  territory,  thus  disan- 
nexeo,  the  obligation  to  pay  an  equitable  pro- 
portion of  the  corporate  debta.  But  tibere  is 
usually  no  constitutional  requirement  that  the 
Le^alature  shall  make  such  provision,  and  in 
the  absence  of  such  requirement  It  may  provide 
for  the  annexation  of  territory  to  a  muniapolity 
and  the  transfer  to  it  of  such  public  property 
as  may  be  within  the  territory  annexed,  with- 
out imposing  upon  the  municipality  any  obliga- 
tion either  to  pay  for  the  property  so  transfer- 
red or  to  assume  and  pay  for  any  portion  of 
the  unpaid  debts  contracted  in  the  acquisition 
or  erection  of  buildings  and  other  property 
transferred." 

As  win  be  seen  from  sections  358,  3!S9,  and 
the  rest  of  360  of  that  volume,  it  is  generally 
held  that,  in  the  absence  of  a  constitntlonal 
provision,  the  Legislature  makes  the  dlsposir 
tion  of  public  property. 

[II]  In  Hunter  v.  Pittsburgh,  207  U.  8. 
161,  28  Sup.  Ct.40,  S2  1j.  Ed.  161,  which  af- 
firmed In  re  Pittsburgh,  217  Pa.  227,  66  Atl. 
848, 120  Am.  St.  Rep.  845,  the  question  is  con- 
sidered at  some  length  in  reference  to  prop- 
erty held  and  used  for  governmental  pur- 
poses. But  if  there  be  any  property  owned 
by  either  of  the  counties,  in  addition  to  that 
held  and  used  for  governmental  purposes, 
for  whl<A  it  can  be  said  proper  provision  has 
not  been  made,  that  would  not  require  the 
portion  of  th^  act  providing  for  the  annexa- 
tion to  be  set  aside.  Without  attempting  to 
refer  to  other  points  which  have  been  raised, 
we  are  of  the  opinion  that  all  of  the  cases 
before  us  must  be  reversed. 

Order  reversed  and  cause  remanded,  in 
order  that -a  mandamus  issue  as  prayed;  the 
costs  to  be  paid  by  the  county  oomntissloners 
of  Baltimore  county. 

(261  Pa.  ns)  ==a— • 

ELK  NATUBAL  GAS  CO.  v.  BIDGWAT 
LIGHT  &  HEAT  00. 

(Supreme  Court  of  Pennsylvania.    May  6t  1918.) 

Mines  and  Minkbals  ®=>55(3)— Sale  or  Oas 

— CONSTBUCTIOR    OT  CONTRACT. 

Where  contract  for  sale  of  gas  provided  that 
vendor  should  sell  all  surplus  natural  gas  in  a 
named  district,  excepting  such  as  desired  for 
cnstomers  or  used  in  drilling  wells,  it  was  not 
material  that  vendor  had  gas  from  other  sources 
with  which  it  could  have  supplied  such  custom- 
ers, whereby  there  would  have  been  a  surplus 
for  the  vendee. 

Appeal  from  Court  of  Common  Pleas,  Elk 
County. 

Bill  by  the  Elk  Natural  Gas  Company 
against  the  Bldgway  Light  &  Heat  Company. 
From  a  decree  refusing  an  Injunction,  plain- 
tiff appeals.    Aolrmed. 

The  facts  appear  In  the  following  opinion 
of  Bouton,  P.  J.,  In  the  common  pleas,  sur 


defendant's  eighth  request  for  conclusions  oC 
law: 

"Eighth.  That  the  complainant's  bill  in  this 
case  must  be  dismissed.  Answer:  We  affirm 
this  request" 

Notwithstanding  the  numerous  requests  filed 
on  the  part  of  the  plaintiff  for  findings  of  fact, 
the  material  question  upon  which  this  case 
hinges  is  the  construction  of  the  contract  be- 
tween the  parties ;  and  it  seems  to  us  that  the 
gas  which  the  first  party  cbntracted  to  sell 
to  the  second  party  is  so  clearly  defined  in  the 
contract  that  no  controversy  whatever  ought 
to  have  arisen  over  it  It  appears  that  the  par- 
ty of  the  first  part  to  the  contract  having  devel- 
oped a  considerable  quantity  of  gas  in  what  is 
known  as  the  Beaver  Meadow  district  and  al- 
ready having  Iari|e  quantities  of  gas  from  oth- 
er sources,  was  willing  to  sell  to  the  second  par- 
tj  such  gas  from  the  Beaver  Meadow  district 
as  they  did  not  desire  for  use  to  supply  thdr 
customers  or  for  the  drillings  of  wells,  and  the 
second  party  was  anxious  to  purchase  the  gas. 

The  contract  was  made  solely  for  such  gas 
from  the  Beaver  Meadow  district  that  the  party 
of  the  first  part  did  not  desire  to  supply  to  its 
customers,  and  it  appears  in  (he  contract  "that 
the  words  'surplus  natural  gas"  are  construed 
and  shall  be  taken  to  mean  all  the  natural  gas 
which  is  not  desired  by  the  first  party  for  sup- 
ply to  its  customers,  and  except  gas  used  in  the 
drilling  of  wells  in  said  district  either  by  the 
party  of  the  first  part  or  other  persons."  The 
contract  provides  further:  "It  is  expresslv  de- 
clared and  understood  Uiat  the  purpose  of  this 
contract  is  the  sale  by  the  first  party  and  the 
purchase  by  the  second  party  of  all  surplus  nat- 
ural gas  which  is  produced  by  the  first  party 
in  the  so-called  Beaver  Meadow  district  above 
mentioned,  which  it  desires  to  sell  as  above  pro- 
vided." 

Under  this  contract,  there  was  nothing  to  pre- 
vent the  Bidgway  light  &  Heat  Company  from 
using  all  of  the  gas  produced  from  the  Beaver 
Meadow  district  for  supplying  its  cnstomera,  if 
it  BO  desired ;  and  it  had  the  right  to  do  with 
the  gas  from  its  other  fields  whatever  it  saw 
fit  It  could  have  sold  its  wells  in  these  other 
districts  absolutely,  or  it  could  have  sold  every 
foot  of  gas  from  Uieae  other  fields  to  whomever 
it  saw  fit  and  supply  its  retail  cnstomers  from 
the  Beaver  Meadow  district  There  was  no 
intent  in  the  contract  In  any  way  to  restrict  the 
Bidgway  Idght  &  Heat  Company  from  doing  as 
it  pleased  with  all  gas  produced  from  its  fields 
other  than  the  Beaver  Meadow  district  It 
does  not  occur  to  us  that  further  discussion  if 
necessary. 

It  further  appeared  that  defendant  was 
using  all  the  gas  from  the  Beaver  Meadow 
district  for  its  own  customers. 

Argued  before  BROWN,  a  J^  and  POT- 
TER, STBWABT,  FBAZBB,  and  WAL- 
LING, JJ. 

Geo.  F.  Whltmer,  of  C^arloa,  Beed,  Smith, 
Shaw  ft  Beal  and  H.  O.  Evans,  all  of  Pitts- 
burg, and  D.  J.  Drlscoll,  of  St  Mary's,  for 
appellant  E.  H.  Baird  and  John  O.  Whlt- 
more,  both  of  Rldgway,  and  W.  B.  Bice,  at 
Warren,  for  appellee. 

FiIDR  CUBIAM.  This  ai^eal  Is  dismissed, 
at  appellant's  costs,  on  so  much  of  the  opin- 
ion of  the  learned  court  below  as  follows  the 
answer  to  defendant's  eighth  request  for  a 
conclusion  of  law. 
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CHRIST  et  aL  T.  DUBOSKT. 
<Sopreme  Court  of  PennsylTania.    May  6, 1918.) 

1.  COX7KT8  4=3ll6(l>— AlOENDIIENT  OV  REOOBD 
— POWBB. 

Bvery  court  of  record  htm  power  to  direct 
the  amendment  of  ita  recorda,  to  conform  to 
what  the  court  flnda  to  be  a  true  atate  of  facta. 

2.  Mechakiob'    Lixss    «=3l6(>— Motion    to 
Stsikb. 

Where,  in  proceeding  to  atrike  oft  mechanic's 
lien  for  matter  of  record,  the  docket  showed  the 
lien  filed  July  7,  1913,  and  notice  filed  Antruat 
18th,  but  the  trial  court  found  that  the  return 
«f  service  had  actually  been  filed  July  18th,  it 
waa  error  to  discharge  the  rule  without  cor- 
recting the  record. 

Appeal  from  Court  ct  Common  Pleas, 
Schuylkill  County. 

Bill  by  C.  E.  Christ  and  others,  trading  as 
the  Tamaqua  Construction  Company  against 
Anthony  Dubosky.  From  decree  refusing  to 
strike  off  a  mechanic's  lien,  defendant  ap- 
pealed.   Record  remitted  for  amendment 

Becbtel,  P.  J.,  filed  the  following  opinion 
In  the  common  pleas: 

This  case  comes  before  us  on  a  rule  upon  the 
plaintiff  to  show  cause  why  the  mechanic's  lien 
should  not  be  stricken  from  the  record  for  mat- 
ters appearing  of  record,  to  wit:  Said  mechan- 
ic's lien  was  Sled  on  the  7th  day  ctf  July,  1913, 
and  entered  in  Mechanic's  Lien  Docket  No. 
15,  pa^e  70.  Notice  to  the  owner  defendant  and 
affidavit  of  service  thereof  upon  him  was  not 
filed  of  record  within  one  month  of  tiie  time 
within  which  said  lien  was  filed,  namely,  July 
7, 1813;  said  notice  and  affidavit  of  service  hav- 
ing been  filed,  as  appears  of  record,  on  August 
18,  191S.  To  this  rule  an  answer  was  filed 
alleging,  inter  alia,  that  the  notice  of  filing 
was  served  on  the  defendant  on  July  16,  1913, 
and  sworn  return  of  said  notice  was  filed  in  the 
office  of  the  prothonotary  on  July  18,  1913,  and 
that  the  date  of  filing  of  said  return  of  service 
appearing  thereon,  namely,  August  18,  1913, 
was  mistakenly  or  erroneously  placed  thereon 
by  the  prothonotaiy.  Upon  this  rule  and  an- 
swer depositions  were  taken  during  which  the 
testimony  of  the  prothonotary,  R.  J.  Oraeff  (the 
attorney  who  filed  the  return  of  service  of  the 
notice),  and  two  experts,  were  taken.  The  filing 
indorsed  on  the  return  of  service  was  made  by 
rubber  stam;^  with  movable  date,  and  it  is 
claimed  that  in  the  use  of  this  stamp  the  word 
"August"  slipped  around  and  was  imprinted 
on  tte  paper,  where  it  should  have  been  July," 
making  the  date  of  filing  read  August  18th,  in- 
stead of  July  18th.  The  prothonotary  testified 
that  it  is  his  belief  that  this  occurred,  and  that 
the  date  of  filing  is  erroneous.  The  attorney 
testifies  that  he  placed  the  return  of  service  in 
an  envelope  addressed  to  tlie  prothonotary, 
which  was  mailed  by  himself,  or  under  his  di- 
rection, on  the  17th  of  July.  The  return  was 
not  accompanied  by  any  letter. 

It  is  manifestly  impossible  that  any  one  could 
testify  absolutely  that  the  date  was  an  error, 
because,  had  the  error  been  discovered,  it  woulo 
have,  in  all  probability,  been  corrected.  The 
expert  called  m  behalf  of  the  plaintiff  testifies 
that  the  person  using  the  stamp  exerted  the 
greatest  pressure  on  the  top  thereof,  and  that 
he  is  of  the  opinion  that  tiiis  pressure  resulted 
in  the  gradual  drawing  of  the  word  "August" 
into  the  face  of  the  stamp  and  testifies  to  some 
measurements  that  he  made  relevant  thereto. 
An  investigation  of  this  matter  disclosed  that 
there  were  three  writs  filed  in  the  prothonotary's 
office  Nos.  10, 11,  and  12,  September  term,  1918, 


which  were  marked  filed  with  the  same  stamp, 
August  18,  1913,  and  that  this  filing  is  a  mis- 
take. It  is  admitted  that  the  date  should  have 
been  July  18,  1913.  An  inspection  of  the 
stamps  on  these  three  writs,  togetiier  with  the 
impression  upon  the  writ  involved  in  the  case 
at  bar,  discloses  the  fact  that  the  word  "August" 
and  the  figure  "1"  is  not  in  alignment  with  the 
rest  of  the  stamp,  being  considerably  below  the 
line.  It  seems  to  us  very  persuasive  evidence 
that  these  impressions  were  made  at  the  same 
time,  as  it  would  be  almost  impossible  that  this 
month  and  figure  should  be  out  of  alignment  in 
almost  exactly  the  same  way  one  month  later 
as  it  was  on  the  date  the  Impression  was  made 
on  the  first  three  writa. 

[I,  2T  It  is  contended  that  the  evidence  in  the 
case  should  be  at  least  dear,  precise,  and  in- 
dubitable, as  its  purpose  is  to  reform  a  written 
instrument.  Wle  cannot  agree  with  this  conten- 
tion. This  is  not  a  esse  in  which  a  written  in- 
strument is  sought  to  be  reformed,  but  a  case 
in  which  the  court  is  asked  ^  reform  the  date 
of  filing  of  a  record  to  conform  to  the  truth,  and 
it  seems  to  us  the  measure  of  proof  is  quite  dif- 
ferent In  City  T.  Gault  8  Wkly.  Notes  Cas. 
14,  it  is  said:  "The  question  is  only  as  to  the 
power  of  the  court  to  amend  its  records.  Of 
this  there  can  be  no  doubt  and  as  it  is  quite 
clear  from  the  record  that  a  judgment  waa  ren- 
dered which  the  clerk  neglected  to  enter  upon 
the  appearance  docket  it  is  a  prooer  case  for 
the  exercise  of  the  power  of  amendment."  In 
Sheip  &  Ca  v.  Price,  Page  &  Co.,  3  Pa.  Super. 
Ct  1,  it  is  said:  "  '£}very  court  of  record  is  the 
guardian  and  judge  of  its  own  records.  It  is 
clothed  with  full  power  to  control  and  inquire 
into  them,  and  to  set  them  right  if  incorrect' 
*  *  *  It  is  mudi  to  be  detuored  that  an  in- 
terlineation, an  alteration,  or  an  erasure  should 
ever  appear  upon  a  judicial  record;,  but  it  would 
be  intolerable  to  hold  that  a  party  in  no  way 
responsible  for  the  keeping  of  the  records  must 
explain  it  or  be  deprived  of  the  rights  which  the 
record  was  intended  to  give  him."  In  Rice  v. 
Oonstdn,  89  Pa.  477,  it  is  held:  The  error  of  a 
prothonotaiT  (^  the  common  pleas,  who  was 
also  the  prothonotary  of  the  district  court  in 
filing  in  the  latter  a  Tn>ort  of  viewers  and  an 
appeal  therefrom,  required  to  be  filed  in  the 
common  pleas,  will  not  deprive  a  party  of  his 
right  of  trial  by  jury  upon  complying  with  the 
requirements  of  the  law  on  his  part 

There  can  be  no  question  of  the  right  of  the 
court  to  direct  the  amendment  of  this  record  to 
conform  to  what  the  court  finds  to  be  the  true 
state  of  facts  relative  to  the  filing  of  this  notice. 
A  careful  review  of  the  testimony  and  the  ex- 
hibits in  the  case  has  led  us  to  the  conclusion 
that  the  date  of  filing,  as  indorsed  upon  this 
notice,  is  an  error,  and  that  the  true  date  should 
have  been  July  18,  1913.  This  being  soi  we  feel 
constrained  to  dismiss  the  rule  granted  in  this, 
issue. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  FRAZER,  and  WALMNQ, 
JJ. 

John  B.  McGurl,  of  MlnersvUle,  for  appel- 
lant Arthur  L.  Shay  and  R.  X  Oraeff,  both 
of  FottsTllle,  for  appeUees. 

PER  CURIAM.  The  learned  court  did  not 
err  in  finding  that  the  true  date  of  the  fil- 
ing of  the  notice  of  service  that  the  mechan- 
ic's Ilea  had  been  filed  was  July  18,  1913, 
but  before  discharging  the  rule  to  show 
cause,  the  record  ought  to  have  been  prop- 
erly amended.  If  it  bad  been  so  amended, 
this  appeal  would  be  dismissed. 
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And  now,  May  6,  i9i8,  It  Ur  ordered  that 
the  entire  record  be  remitted  to  the  court 
below,  that  it  may  amend  Its  record  as  In- 
dicated, and,  when  bo  amended,  the  mle  to 
show  canse  will  be  properly  discharged. 


(261  Pa.  241) 

SOOUTON  T.  STONY  BBOOK  liUMBER  CO. 

(Supreme  Comrt  of  Pennsylyania.    AprU  22, 
1918.) 

1.  OosPOBAiroNs  «=>426<1(9  —  Note  Iueov- 
i.Aai.T  IssTTBD— AccEPTARCK  or  KcifznTB. 
A  corporation,  which  has  received  the  ben- 
efit of  a  note  irregularly  iasaed,  cannot  escape 
liability  by  ahowlng  that  it  was  not  executed 
by  the  proper  officer. 

8.  OoBPOBikTIONB  «s>fi]i0(2>— MORXT  AST  ARC- 

■D  —  Btidxhob  —  Non  iuaEoaLABi.T  Eizx- 

VUTEl). 

Where,  in  an  action  against  a  corporation 
to  recover  on  a  note,  defendant's  obligation 
arose  from  the  receipt  of  the  money  for  which 
the  note  was  issued,  the  note,  though  not  exe- 
cuted by  the  proper  officers,  was  properly  admit- 
ted in  evidence. 

Appeal  from  Court  of  Common  Pleas,  Sul- 
livan County. 

Action  by  John  O.  Scouton  against  the 
Stony  Brook  Lumber  Company.  Judgment 
for  plalntUT  and  defendant  appeals.  AC- 
flrmed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STBWART,  FRAZER,  and  WA1> 
UNG,  JJ. 

C.  D.  Ooughlln  and  O.  J.  Clark,  both  of 
Wllkes-Barre,  for  appellant  &  3.  Mullen, 
of  La  Porte,  for  appellee. 

WAULING,  J.  This  Is  an  action  of  as- 
amnpelt  for  money  loaned.  The  defendant 
company  was  incorporated  In  1910,  with  an 
authorized  capital  stock  of  $200,000,  divided 
Into  shares  of  $100  eacb.  It  owned  a  tract  of 
24200  acres  of  timber  land  In  Sullivan  comity, 
where  It  was  engaged  In  the  manufacture  and 
sale  of  lumber.  Prior  to  August,  1916,  1,S00 
shares  of  its  capital  stock  had  been  issued, 
of  which  1,100  share  were  owned  or  control- 
led by  John  Hughes  Blackman  and  the  re- 
maining 400  shares  by  C.  F.  Carter.  The  lat- 
ter manufactured  the  lumber  for  the  corpora^ 
tlon,  and  the  former  looked  after  Its  busi- 
ness affairs.  In  the  spring  of  1915  Carter 
secured  from  Blackman  an  option  for  the 
pnrdiase  of  his  stock.  Blackman  was  pres^ 
dent  of  the  corporation,  and  insisted  that,  in 
connection  with  the.  sale  of  his  stock,  all  the 
company's  direct  and  collateral  Uabllitles, 
amounting  to  about  $41,000,  must  be  paid. 
The  agreed  price  for  his  stock  was  In  round 
numbers  $50,000,  making  the  amount  neces- 
sary to  consummate  the  transaction  $91,000. 
Carter  employed  plaintiff,  who  was  an  attoi^ 
ney,  to  assist  him  in  securing  this  money, 
whidi  was  obtained  largely  by  loans  from 
banks  and  Individuals.  The  option  as  drawn 
expired  July  15th  of  that  year,  but  was  en- 
tended.  The  parties  in  Interest  met  at  a 
bank  in  Pittston  on  July  31st,  also  on  Au- 


gust 2d,  and  again  on  August  4th,  when  tb(> 
matter  was  finally  consummated,  and  Carter 
became  the  owner  of  practically  all  the 
stock  of  the  corporation.  At  the  same  time 
the  company  was  reorgionlzed,  and  the  number 
of  directors  Increased  from  three  to  five, 
which  Included  Carter,  his  two  sons,  plain- 
tiff, and  H.  W.  Ruggles.  A  share  of  stock 
was  transferred  to  eadi  of  the  two  latter  to 
qualify  them  to  act  as  sudi.  Mr.  Carter  be- 
came president,  his  son,  Bruoe  A.  Carter,  sec- 
retary, and  Mr.  Ruggles,  treasurer. 

Some  of  the  notes  given  by  Carter  to  raise 
the  money  were  Indorsed  by  plaintiff,  who 
also  furnished  $5,000  of  his  own,  which 
amount,  with  the  balance  of  the  $91,000,  was 
turned  over  to  Blackman  at  the  meeting  on 
August  4th.  So  far  as  appeara,  Mr.  Black- 
man  paid  all  the  debts  and  llabUltles  of  the 
old  company  and  retained  the  balance  as  the 
price  of  his  stock.  The  only  question  Involv- 
ed in  this  suit  is  whether  the  $5,000  was  a 
loan  to  Carter  or  to  the  corporation;  plain- 
tiff says  to  the  corporation.  The  $41,000 
indebtedness  Included  $6,500  owing  to  Bladk- 
man  for  salary.  On  the  day  last  mentioned 
there  was  a  meeting  of  the  new  board  of 
directors,  at  which  four  were  present;  and 
the  evidence  for  plaintiff  tends  to  show  tdiat 
it  was  then  agreed  and  understood  that  his 
$5,000  was  a  loan  to  the  corporation  and  ta 
be  used  In  payment  of  Blackman's  salary. 
In  corroboration  of  this  a  three-months  note 
for  that  amount,  drawn  payable  to  plaintiff 
and  executed  by  the  new  president  and  sec- 
retary In  the  corporate  name,  was  put  in 
evidence.  The  note  was  not  signed  by  the 
treasurer  as  the  by-laws  provide ;  but  plalo- 
tiffs  evidence  Is  to  the  effect  that  the  trea»- 
urer  was  present,  consented  to  the  tranaae- 
tlon,  and  said  he  would  sign  the  note.  If 
necessary.  This  Is  denied  by  the  treasurer, 
who  testlfles,  in  effect,  that  it  was  a  loan  to 
Carter,  and  not  to  the  company,  and  that 
the  question  of  treating  it  as  a  loan  from 
plaintiff  to  the  company  was  broached  at 
the  meeting  on  August  2d,  when  he  (the 
treasurer)  refused  to  so  consider  It,  or  to 
sign  the  note,  and  that  later,  after  a  private 
conversation  between  Carter  and  plaintiff, 
they  stated  that  other  arrangements  had  been 
made  as  to  the  $5,000,  and  further  that  he 
bad  no  knowledge  of  said  note  until  long 
afterwards,  and  never  consented  thereto. 

As  we  understand  the  facts  none  of  the 
funds  turned  over  to  Blackman,  passed 
through  the  hands  of  the  treasurer.  The 
minutes  of  the  corporate  meeting  hdd  that 
day  contain  no  reference  to  this  loaiL  Rug- 
gles seems  to  have  heeo.  Interested  in  this 
suit  as  the  holder  of  a  large  blo(&  of  the 
company's  stock  as  ooUateral  for  a  loan  to 
Carter,  who  died  in  November,  1915,  ap- 
parently Insolvent.  The  note  was  admitted 
in  evidence  In  si^port  of  plaintiff's  contea~ 
tlon.  As  the  court  below  says,  there  was  a 
sharp  otmfllct  in  the  evidence.     Badt  side 
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wati  supported  to  some  erten't  by  more  than 
one  witness,  and  the  case  became  largely  one 
of  fact;  as  such  It  was  submitted  to  the 
Jury  with  adeqdate  Instructions.  The  rer- 
diet  was  In  favor  of  the  plaintiff,  and  the 
lower  court,  after  careful  consideration,  di- 
rected Judgment  to  be  entered  therecm,  from 
which  defendant  appealed. 

[1]  We  find  no  error  In  the  record.  Some 
of  the  funds  turned  over  to  Blactanan  were 
for  his  stock,  and  the  balance  for  corporate 
Indebtedness.  I^e  Jury  found  this  $5,000 
was  a  part  of  the  latter;  that  being  so,  the 
corporation  received  the  benefit  of  the  loan. 
Coucedlng  that  the  president  and  secretary 
were  not  authwlzed  to  execute  the  note,  yet 
the  company  got  the  money,  which  It  cannot 
retain  and  repudiate  the  agency  by  which  It 
was  secured.  Upon  this  question  we  adopt 
the  following  from  the  opinion  of  the  court 
below: 

"If  plaintiff's  money  was  loaned  and  used  for 
anch  purpose,  it  is  of  no  consequence  that  the 
election  of  omcers  was  irregular,  or  that  one  of 
them  was  absent  at  the  time  of  such  loan,  or 
tiiat  the  treasurer  did  not  execute  the  note. 
Such  irregularities  give  way  to  the  principle 
tiiat  a  party  cannot  avail  himself  of  the  benefit 
of  bis  agent's  act  and  repudiate  bis  nulhorily, 
in  the  application  of  which  it  is  held  that  a 
corporation  which  has  received  the  benefit  of  a 
note  irregularly  issued  cannot  escape  liability 
thereon  by  showing  it  was  not  executed  by  the 
proper  omcets.  Hartzell  v.  Bbbvale  Mining 
Co.,  239  Pa.  602,  86  Atl.  1093;  Pannebaker 
V.  Tascarora  Valley  R,R.  Co.,  219  I'n.  60,  67 
Atl.  928;  Presbyterian  Board  v.  Gilbee,  212 
Pa.  810,  61  Atl.  925;  Penn  Natural  Oas  Co.  v. 
Coo£  128  Pa.  170,  16  Atl.  762;  MacGeorge 
V.  Chemical  Mfg.  Co.,  141  Pa.  675,  21  AtL 
671.  And  a  director  of  a  company,  suing,  is 
not  denied  the  application  of  such  rule.  Ken- 
dall V.  KlapperthiQ  Co.,  202  Pa.  696,  52  Aa 
92." 

[2]  The  defendant's  obligation  arises  from 
the  receipt  of  the  money  by  It,  and  the  note^ 
although  defectively  executed,  is  evidence  as 
toidlng  to  establish  the  loan.  See  Wojde- 
chowskl  V.  Johnkowskl,  16  Pa.  Super.  Ct.  444. 
A  corporation  may  lawfully  borrow  money 
to  pay  Its  indebtedness,  and  when  used  for 
that  purpose  the  obligation  to  repay  is  un- 
doubted. The  fact  tliat  the  loan  In  question 
did  not  pass  through  the  hands  of  the  treas- 
urer is  not  controlling,  nor  la  the  absence  of 
any  reference  thereto  In  the  corporate  min- 
utes. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


(an  Pa.  t»)  ' 

KERK  V.  PETERS. 

(Supreme  Court  of  Pennsylvania.     May  6, 
1918.) 

Highways  «=>184ra)— Injubt  to  Pkdbstkian 

— QtnssTiON  roK  JtJBY. 

In  an  action  for  death  of  plaintiff's  husband, 

•truck  by  defendant's  automobile  on  a  highway, 

the    questions    of    defendant's    negligence   and 

filaintiff's  contributory  negligence  were  for  the 
ury. 

Appeal    from    Court    of    Common    Pleas, 
Northampton  Ooonty. 


Action  by  Katberine  B.  Kerk,  administra- 
trix of  Samuel  H.  Kerk,  deceased,  against 
Arthur  E.  Peters.  Judgment  for  plalntUf, 
and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSOHZISKEB,  FRAZBR,  and  WAL- 
LING, JJ. 

W.  H.  Klrkpatrick,  of  Easton,  for  appel- 
lant Calvin  F.  Smith,  of  Easton,  for  ap- 
pellee. 

PER  CURIAM.  The  husband  of  the  ap- 
pellee, when  crossing  a  public  highway,  was 
struck  by  an  automobile  driven  by  the  ap- 
pellant, and  death  resulted  from  the  injuries 
he  sustained.  On  this  appeal  from  the 
Judgment  on  a  verdict  against  the  appellant 
his  contention  is  that  there  was  no  evidence 
of  negligence  on  his  part  in  driving  the  auto- 
mobile, while  the  contributory  negligence  of 
the  deceased  was  clear,  and  Uie  court  below 
should  have  so  held  by  directing  a  verdict 
for  the  defendant  or  altering  Judgment  in 
bis  favor  non  obstante  veredicto. 

To  have  taken  the  case  from  the  Jury  on 
either  ground,  would  have  been  error.  Th& 
appellant  admitted  In  bis  testimony  that  he 
saw  appellee's  husband  on  the  road  about  60 
feet  ahead  of  him;  that  he  blew  his  bom 
and  could  have  stopped  his  machine  before 
he  struck  the  deceased.  Edwin  H.  Helper, 
who  was  In  the  automobile  with  the  appel- 
lant at  the  time  of  the  collision,  called  as  a 
witness  for  lilm,  testified  that  when  the  horn 
was  blown  the  deceased  qeemed  bewildered, 
and  In  a  minute  the  automobile  struck  hUn, 
He  was  struck  with  such  force  that,  accord- 
ing to  an  eyewitness,  he  "went  through  the 
air."  The  defendant  undertook  to  pass  (m 
the  right-hand  side  of  the  road,  where  there 
was  considerably  less  room  to  pass  than  on 
the  other  side,  to  the  left  of  the  deceased. 
It  seems  from  the  testimony  that  on  that 
side  there  was  a  clear  width  of  more  than 
20  feet.  With  the  admission  of  the  defend- 
ant that  he  could  have  stopped  his  automo' 
bile  before  he  struck  the  deceased,  who  was 
standing  In  the  road  bewildered,  according 
to  the  testimony  of  two  witnesses  called  for 
the  defense,  the  correct  conclusion  of  the 
learned  court  below  In  denying  defendant's 
motion  for  Judgment  was  that  Jils  negligence 
was  a  question  of  fact  for  the  Jury. 

The  deceased  was  lawfully  on  the  high- 
way, and  he  was  not  guilty  of  any  negli- 
gence In  attempting  to  cross  It.  The  blow- 
ing of  the  bom  and  the  approach  of  the  aUr 
tomoblle  dazed  bim,  and  the  law  did  not  ex- 
act from  him  In  his  bewlldermait  the  degree 
of  care  which  he  would  have  been  bound  to 
observe,  if  he  had  not  been  suddenly  con- 
fronted with  unexpected  peril  through  the 
act  of  the  defendant.  It  was  manifestly  for 
this  reason  that  the  learned  trial  Judge  re- 
fused to  affinn  defendant's  fifth  point,  which 
(imbodled  a  correct  general  nde.    As  a  fair 
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Inference  to  be  drawn  from  Vaa  testimony 
was  tliat  the  deceased  was  not,  under  the 
drcnmstances,  guilty  of  contributory  negli- 
gence, that  question  was  for  tbe  jury.  C!o- 
ben  ▼.  PhUadelpbla  &  Beading  Railway  Co., 
211  Pa.  227,  60  Atl.  729;  Oark  v.  WUllam 
M.  Uoyd  Co.,  254  Pa.  168,  98  Ati.  S66. 

Nothing  is  to  be  found  in  any  of  the  as- 
signments of  error  calling  for  a  disturbance 
of  the  Judgment,  and  it  la  accordingly  af- 
firmed. 


aa.  Pa.  177) 

NORTHWESTERN  OONSOIi.  MILUNO  00. 
V.  YOUNG. 

(Supreme  Court  of  PennsylTania.    April  22, 
1918.) 

1.  AssxTHFSiT,  Action  or  9=>20— Atfidatit 
or  Defbnbk. 

Id  asBumpeit  for  money  bad  and  received  to 
plaintiff*B  use,  where  defendant  had  been  em- 

Sloyed  as  a  salesman  and  collector,  affidavit  of 
efense  that  defendant  had  paid  the  money  by 
applying  it  to  other  accounts  owing  by  plaintiff 
was  ingufficient,  where  there  was  no  averment 
of  authority  to  so  apply  it. 

2.  AssTTicPsiT,   Action   or  •=>20— AmDATir 

OF    DtCrBNSB— STimCIENCY. 

In  assumpsit  for  money  had  and  received  by 
salesman  and  collector  for  plaintiff,  affidavit  of 
defense  keU  insufficient,  where  it  did  not  appear 
that  transactions  alleged  to  be  a  defense  to  the 
claim  were  ever  acquiesced  in  by  plaintiff,  or 
that  he  ever  had  knowledge  of  the  same,  or  that 
the  manager  under  whom  defendant  was  acting 
had  knowledge  of  such  transaction  or  authority 
to  agree  to  it  for  the  niaintiff. 

Appeal  from  Court  of  Common  Pleas, 
SdiuylkUl  County. 

Action  by  the  Northwestern  Consolidated 
Milling  Company  against  George  D.  Toung. 
Judgment  for  plalntUT,  and  defendant  ap- 
peals.   Affirmed. 

The  following  la  the  opinion  of  Bechtti,  P. 
J.,  in  the  common  pleas: 

This  case  comes  before  us  on  a  rule  on  the 
defendant  to  show  cause  why  judgment  should 
not  be  entered  in  favor  of  the  plaintiff,  notwith- 
standinc  the  affidavit  of  defense  to  a  portion  of 
the  plaintifTs  claim.  The  plaintiff  maintains 
a  branch  office  and  warehouse  at  Shenandoah, 
in  this  county,  for  the  carrying  on  of  its  busi- 
ness in  that  vicinity  and  the  defendant,  George 
D.  Young,  was  employed  by  it  and  acted  as 
salesman  and  collector  for  it  at  the  said  place. 
Acting  in  snch  capacity,  the  affidavit  of  defense 
admits  that  the  defendant  received  •  •  • 
amounts  of  money  from  certain  ^customers. 
•    •    • 

[I]  He  daime,  however,  that  he  should  not  be 
charged  with  these  amounts  by  reason  of  the 
fkct  that  he  paid  them  to  the  plaintiff  by  apply- 
ing them  to  other  accounts;  tnat  is,  the  credits 
were  given  to  people  other  than  those  who 
actually  paid  the  amounts,  WIfaere  he  received 
the  authority  to  do  this,  or  whether  or  not  it 
was  done  with  the  knowledge  of  the  plaintiff  or 
the  parties  whose  money  was  so  credited,  does 
not  appPHr  in  the  affidavit  of  defense.  We  do 
not  see  by  what  right  this  defendant  collected 
the  money  from  one  man  and  credited  it  on  the 
account  of  another,  and  we  do  not  feel  that  this 
would  be  a  valid  defense  in  the  trial  of  the  case. 
We  therefore  grant  judgment  for  this  amount, 
$2,806.97. 

The  declaration  claims  from  the  defendant  the 
sum  of  $0,166.04  for  flour  under  the  defendant's 


control  and  in  Us  possesion  while  he  was  em- 
ployed ss  salesman  and  collector,  and  which  he 
caused  to  be  charged  on  the  books  of  the  plain- 
tiff as  having  been  sold  to  certain  persons; 
*  *  *  whereas,  in  truth  and  fact  the  flour  to 
the  amount  above  named  was  never  received  by 
said  parties,  but  was  disposed  of  and-  delivered 
by  the  said  defendant  to  other  parties  and  be 
has  received  payment  for  the  same  and  declined 
to  make  payment  to  the  plaintiff.  The  affidavit 
of  defense,  replying  thereto,  sets  forth  that  the 
defendant  was  under  the  orders  and  direction  of 
F.  D.  Watts,  assistant  manager  for  ESastem 
Pennsylvania,  Philadelphia  branch  of  the  plain- 
tiff company,  and  that  the  said  F.  D.  Watts 
would  call  on  defendant  for  mcoey  and  insist  on 
having  advances  without  dday.  Whereupon  the 
deponent  would  make  sales  of  flour  to  different 
customers  and  others  to  realise  mon^  qaickly, 
and  in  order  to  do  so,  and  to  induce  immediate 
purchases,  so  as  to  provide  for  the  demands  of 
the  said  F.  D.  Wstts,  defendant  sold,  to  the 
different  persons  named,  flour  at  less  than  the 
prevailing  or  market  price,  but,  on  the  books  of 
the  company  the  persons  purchasing  at  reduced 
price  were  charged  the  prevailing  or  market 
price  of  flour,  and  this  course  of  dealing  was 
carried  on  for  a  considerable  time,  and  in  that 
way  balances  against  the  customers,  being  the 
difference  between  what  the^  actually  paid  for 
the  flour  and  tbe  market  price,  incrMsed  from 
time  to  time.  He  alleges  that  all  moneys  re* 
oeived  from  the  customers  at  less  than  market 
price  were  paid  by  the  defendant  to  the  milling 
company  from  time  to  time,  and  that  the  bal- 
ances against  such  customers,  as  appear  in  the 
fourth  paragraph  hereinabove  set  forth,  defend- 
ant nevor  received,  and  was  not  and  is  not  per- 
sonally responsible  to  the  company  for  tbe 
amounts. 

[2]  There  nowhere  appears  in  the  affidavit  of 
d^ense  any  averment  that  this  arrangement  was 
ever  acquiesced  in  by  the  plaintiff,  or  that  tbe 
plaintiff  had  any  knowledge  of  the  same,  nor 
does  it  appear  that  F.  D.  Watts,  assistant  man- 
sger  for  Sastwn  Pennsylvania,  had  any  knowl- 
edge of  it,  or  acquiesced  in  it,  nor  does  it  appear 
that  the  said  F.  D.  Watts  bad  the  authority  to 
make  any  such  arrangement  for  the  plaintiff 
company. 

In  view  of  these  fact^  we  do  not  think  that 
the  affidavit  of  defense  is  sufficient  as  to  these 
items. 

The  court  entered  judgment  for  plaintiff 
for  want  of  sutDdent  affidavit  of  defense^ 
for  $8,877.10  with  interest  from  August  14, 
1910.    Defendant  appealed. 

Error  assigned  was  in  entering  judgment 
for  plaintiff  for  want  of  suffident  affidavit 
of  defense. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WAIXINQ, 
JJ. 

John  F.  Whalen  and  George  Ellis,  both  of 
Pottsville,  for  appellant  J.  F.  Mahmiey  and 
James  B.  Rellly,  both  of  Pottsville,  for  appel- 
lee. 

PER  CURIAM.  The  court  below  was  ful- 
ly Justified  In  entering  Judgment  for  want 
of  a  Buffldent  affidavit  of  defense  In  this 
case  for  the  amount  for  which  Judgment  was 
claimed.  There  was  no  suffident  denial  of 
the  claim  of  plaintiff  that  the  defendant  cd- 
lected  upon  Its  account,  and  failed  to  pay 
over  to  It,  the  sums  of  money  In  question. 

The  Judgment  la  affirmed. 
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JONES  et  aL  ▼.  WTOMISSlNG  OLtJB  et  aL 

(Supreme  Court  of  PennaylTania.    April  22, 

191&) 

Injunction  «=»118(2)— Paboi,  Bttiuixno  Re- 

STBICmOR— PLKADINO — SUFFICIKNCT. 

A  bill  to  restrain  vifdatlon  of  a  parol  bafld- 
ini;  reetriction  eiUgred  into  between  remote  pred- 
ecessors in  title  of  plaintiffs  and  defendants, 
respectiTely,  was  demurrable,  where  it  did  not 
allege  that  defendants  or  any  of  their  predeces- 
sors in  title,  except  the  one  who  made  the  agree- 
ment, had  notice  thereof. 

Appeal  from  Oourt  of  Oommon  Pleas, 
Berks  Gonnty. 

Bill  by  Matsaret  B.  McCarty  Jones  and 
husband  against  the  WycmlaBlng  Club  and 
another.  From  a  decree  sustaining  demur- 
rer and  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Bndlldi,  P.  J.,  filed  the  following  opin- 
ion in  the  common  pleas  but  defendants'  de- 
murrer to  the  bill: 

Mrs.  Jones,  the  principal  plaintiff,  and  the 
Wyomisaing  dnb,  the  prii^jpal  defendant,  are 
the  owners  of  adjoining  properties  in  the  city 
of  Reading  fronting  on  'Enfth  street,  the  plain- 
tifE  deriving  title  through  successiTe  holders 
from  one  Sallade,  and  the  defendant  similarly 
from  one  Dunn.  On  plaintiff^  property  there 
is  a  house  (i^aintifb'  residence),  and  on  defend- 
ant's prop^ty  there  was  one  until  recently, 
when  it  was  demcdished  to  make  room  for  a 
new  building.  The  purpose  of  this  action  is  to 
inhibit  the  defendant,  in  the  erection  of  the  new 
structure,  from  building  3Vi  feet  west  of  a  cer- 
tain line  which,  it  is  stated  in  the  bill  as  now 
amended  in  the  fourth  paragrai^,  was  in  1848 
agreed  upon  as  a  building  line  by  the  then  own- 
ers of  the  respective  utroperties,  and  subsequent- 
ly bv  Sallade,  when  he  became  the  owner  of 
and  built  upon  plaintiffs'  property ;  the  former 
also  constructing  the  north  wall  of  his  house 
(the  side  towards  plaintiffs'  property)  as  a 
party  wall,  which,  however,  is  not  alleged  to 
nave  been  utilized  by  Sallade. 

Defendant  has  demurred  to  the  bill,  spedfy- 
ing  a  number  of  grounds,  of  which,  since  the 
amendment  of  the  bill,  the  significant  ones  are 
the  seventh  and  eightn,  to  the  effect  that  the 
bill  avers  neither  the  aiqpearance  of  any  snx^ 
agreement  and  restriction  in  the  title  of  the 
property  to  be  affected  thereby,  nor  any  notice 
at  ue  same  to  defendant  or  any  of  its  predeces- 
sors in  title  under  Dunn.  The  portions  of  the 
Mil,  as  ant^ded,  which  are  in^wrtant  tar  pres- 
ent purposes,  are  as  follows: 

"4.  That  on  or  about  August  30,  1848,  James 
L.  Dunn,  B}8q.,  erected  the  building  on  the  cor- 
ner of  Fifth  and  Walnut  streets,  which  the 
defendant  dub  building  is  now  succeeding.  He 
apd  the  then  owner  of  the  adjoining  property 
fronting  on  Fifth  street,  now  owned  by  the 
plaintiffs,  made  an  agreement  whereby  they 
established  a  line  20  feet  east  of  tiie  street  line 
for  the  location  of  all  future  buildings  to  be 
erected  upon  these  premisesL  Pursuant  thereto 
the  said  James  L.  Dunn  erected  a  building  20 
feet  back  from  the  street  line,  and  erected  a 
party  wall  between  him  and  the  adjoining  own- 
er, the  western  end  of  which  was  20  feet  back 
from  the  Fifth  street  line.  That  subsequently, 
to  wit,  on  or  about  April  1,  1850,  Andrew  M. 
Sallade,  Esq.,  who  succeeded  to  the  title  of  the 
premises  now  owned  by  the  plaintiffs,  pursuant 
to  and  in  compliance  with  the  said  agreement, 
built  upon  the  line  established,  as  aforesaid,  ob- 
serving the  said  building  line  and  restriction 
for  the  purpose  of  mutuaUy  increasing  the  value 
and  comfortable  enjoyment  of  their  respective 


premises;  each  party  observing  and  confirming 
the  servitude  or  easement  established  by  agree- 
ment as  aforesaid  in  favor  of  the  estate  of  the 
other,  for  their  mutual  advantage  and  benefit. 

"5.  That  notwithstanding  the  reetriction  and 
servitude  thus  imposed  upon  the  lot  of  the  de- 
fendants, they  have  commenced  the  erection  of 
a  building  on  said  Fifth  street  to  extend  3^ 
feet  west  of  said  covenant  building  line  (being 
the  line  of  plaintiffij*  residence),  established  by 
the  predecessors  in  title  of  the  parties  to  this 
action  more  than  60  years  ago  and  maintained 
continuously  and  uninterruptedly  in  good  faith 
and  mutual  understanding  ever  since. 

"6.  That  the  said  plamtlffs,  and  the  prior 
owners  of  200  North  Fifth  street  have  enjoyed, 
since  said  buildings  were  erected,  an  open  area 
and  unobstructed  space  in  front  of  said  build- 
ings to  the  west,  with  the  attendant  comforts 
of  light  and  air;  and  the  owners  of  the  prop- 
erty north  of  the  Dunn  property,  in  subse- 
quently building,  followed  the  covenant  line  thus 
estabbsbed  for  future  buildings,  as  appears  by 
the  marlcs  upon  the  ground,  covering  toe  seven 
buildings  now  thereon  erected." 

In  a  bin  in  equity,  every  fact  essential  to  the 
right  to  the  relief  prayed  for  must  be  averred. 
Thompson's  Appeal;  128  Pa.  367.  17  Ati.  643: 
P.  S.  V.  R.  R.  Co.  V.  P.  ft  R.  R.  R.  Co.,  160 
Pa.  277,  28  Ati.  784 ;  Finletter  v.  Appletcm,  195 
Pa.  349,  46  AU.  1068 :  Liuther  v.  Luther,  216 
Pa.  1,  64  Ati.  808;  Rlttenhouse  v.  Newhard, 
232  Pa.  433,  81  AtL  446:  Spongier  Brewing 
Oow  T.  Mdffenry,  242  Pa.  SZi,  %  Ati.  6^$. 
And  a  demurrer  admits  only  what  is  adequately 
stated  in  the  bill,  not  conclusions  o{  law,  or  ar- 

fumentative  or  doubtful  inferences  from  facts 
etailed.  Com.  v.  Allegheny  Oom'rs,  37  Pa. 
277,  279 ;  Getty  v.  Pa.  Inst,  for  Blind,  194  Pa. 
571,  676,  46  Ati.  333;  Bussier  v.  Weekey,  4 
Pa.  Super.  Ct  69,  72.  A  right  of  the  kind  here 
asserted  over  another'a  land  must,  save  in  ex- 
ceptional conditions  not  found  in  this  case,  rest 
upon  express  agreement  (Rennyson's  Appeal, 
94  Pa.  147,  163,  89  Am.  Rep.  777 ;  and  see 
Haverstick  v.  Sipe,  S3  Pa.  86$,  which.  In  order 
to  avail  against  succeeding  owners,  must  dearly 
and  positively  appear  to  have  been  intended, 
not  only  to  bind  the  immediate  parties  to  it,  but 
permanenUy  to  control  the  situation  (Hubbell  v. 
Warren  8  Allen  [Mass.]  173,  178).  Nor  is  It 
or  can  it  be  disputed,  or  required  to  be  demon- 
strated by  the  dtation  of  authorities,  that  sub- 
sequent purchasers  cannot  be  affected  by  such 
agreement  unless  they  have  notice,  actual  or 
constructive,  of  the  restriction  created  thereby ; 
and  that  notice  must  have  reached  every  (Hie 
in  the  line  of  the  titie  of  the  party  against 
whom   the   right  is  asserted,   for,'  if  any   one 

Eurchased  without  notice,  that  party,  though 
imself  visited  with  notice,  is  protected  bv  the 
equity  of  the  unnotified  purchaser.  IHlby  ▼. 
Miller,  26  Pa.  264.  Of  course,  the  tact  of 
notice  is  one  which  is  bound  to  appear  affirm- 
atively on  the  face  of  the  bill  (Finletter  v.  Ap- 
pleton,  196  Pa.  349.  353,  46  Ati.  1063 ;  Gilke- 
Bon  V.  Thompson,  210  Pa.  366,  358,  359,  69 
Ati.  1114),  either  by  express  and  formal  aver- 
ment or  by  deduction  from  facts  explicitly  stat- 
ed whidi  admit  of  no  other  condusions,  so  that 
from  them  the  inferosce  of  notice  must  neces- 
sarily tMow  (Id.). 

There  seems  to  be  in  this  bQl  no  express 
averment  of  notice  of  the  alleged  agreemrat  or 
restriction  to  defendant  or  any  of  its  predeces- 
sors in  titie  under  Dunn;  nothing  to  suggest 
such  notice  beyond  what  may  be  argued  to  have 
been  conveyed  to  them  bv  the  facts  that  the 
houses  alrmdy  spoken  of  and  several  others 
occupying  the  remainder  of  the  original  tract 
north  of  the  Dunn  property  stood  a  uniform  dis- 
tance back  of  the  dtv  building  line  and  that 
the  first  one  was  built  with  a  party  wall  on 
the  north  side.  Neither  of  these  circumstances, 
however,  can  be  regarded  as  condusive  in  the 
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aeose  above  pointed  oat.  It  ia  TirtuaUy  de- 
cided br  Judge  King  in  Scott  t.  Burton, .  2 
Aahm.  312,  329,  330,  that  the  mere  location 
of  the  housea  ia  not  ordinarily  notice  to  a  pvir- 
chaser  of  any  reatrictive  agreement  audi  aa  ia 
here  contended  for ;  and  the  game  doctrine  may 
fairly  be  gathered  from  Hayerstick  ▼.  Sipe,  33 
Pa.  3^,  371,  and  Keata  v.  Hugo,  115  Mase. 
204,  15  Am.  Rep.  80.  Aa  ordinarily,  ao  in  the 
present  inatanoe,  that  .location,  ao  far  as  re- 
gards anything  to  be  indicated  by  it,  may  have 
been  a  mere  matter  of  neighborly  accommoda- 
tion, of  personal  oonrenience,  of  individual 
taate,  without  any  contractual  basia  or  possi- 
bly of  an  agreement  intended  to  hold  only  the 
immediate  parties  to  it.  On  the  other  hand,  the 
existence  of  the  party  wall,  apparently  unused 
by  the  ad  joiner,  aiforda  no  reason  f  or  (>elieving 
that  the  latter  might  not  build  out  furtbai^— no 
more  than  for  treating  it  as  evidencing  an 
agreement  not  to  build  higher.  The  object  in 
putting  it  up  may  well  have  been  simply  to 
serve  the  then  present  convenience  of  the  first 
builder,  and  perhaps  the  supposed  future  con- 
venience of  the  adjoiner  aa  f ar  as  the  wall 
went.  Besides,  its  erection  being  the  act  of 
one  party,  hot  followed  bj  any  act  of  the  other 
makmg  it  his  also,  it  can  nardly  be  deemed  evi- 
dence or  notice  of  an  agreement  between  them. 
To  botii  of  the  matters  in  queation,  the  rule  ap- 
pears applicable  that  a  fact  or  facts  equally  con- 
sistent with  two  contrarjr  inferencea  cannot  be 
accepted  as  the  sole  basis  for  either.  Breuck- 
mann  v.  Twibill,  80  Pa.  58,  69 :  Mead  v.  Con- 
roe.  113  Pa.  220,  228,  8  Ati.  374:  Alexander 
V.  Wnna.  Water  Oo.,  201  Pa.  252,  256,  50 
Atl.  901.  If  the  facts  averred  dearly  involved 
the  inference  of  notice  of  a  reatrictive  agree- 
ment designed  to  be  perpetual,  there  wonldba 
no  need  for  an  express  allegation  of  such  notice. 
But  in  view  of  their  inconclusivenees,  the  al- 
legation ia  essential  to  the  completenesa  of  the 
bill,  and  it  lacks  ground  for  demurrer. under  the 
authorities  above  dted. 

No  doubt  the  averments  of  this  bill  state  the 
plaintifb'  pase  aa  strongly  for  her  side  aa  It 
can  be  stated.  It  can  only  be  adjudged  tliat, 
in  the  particulars  discussed,  it  falls  short. of 
what  is  needful  to  warrant  a  decree  granting 
tite  rdief  prayed.  Hence  there  is  no  alterna- 
tive but  to  consider  the  demurrer  in  those  par- 
ticulars to  be  good. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TBE,  MO80HZISKBR,  PRAZER,  and  WAT^ 
UNO,  JJ. 

J.  Milton  Miller  and  O.  H.  Rnbl,  both  of 
Reading,  for  appellants.  Snyder,  Zleber  & 
Snyder,  of  Rending,  for  app^lees. 

PER  OURIAM.  The  agreement  upon 
wtaldi  the  appellants  base  their  right  to  an 
injunction  was  in  parol,  and  there  is  no  ex- 
press  averment  in  their  bill  that  the  Wyo- 
missing  Club,  or  any  of  its  predecessors  in 
title  under  Dunn,  had  notice  of  It.  The  de- 
murrer was  therefore  properly  sustained,  and 
the  decree  dismissing  the  bill  is  affirmed,  at 
aooellants'  costs. 

(m  Pa.  IW)*  ^^^"^ 

TBAOTION    MATERIALS    CO.   ▼.    PITTS- 
BURGH, M.  &  W.  RY.  CO.    (No.  1.) 
(Sapreme  Court  of  Pennsylvania.    April  22, 
1918.) 

1.  RSOEIVEBS    9=>98— LlABIUTIES— MlSAFPU- 

OATioN  OF  Funds. 
'Funds  allowed  receiver  of  insolvent  corpo- 
ration for  necessary  improvements  and  cnrrent 


expenses  cannot  be  diverted  by  him  to  the  pay- 
ment of  unsecured  creditors  of  the  corporation, 
and  If  he  does  so  he  is  liable  to  a  surcharge  for 
the  amount  paid. 

2.  Receivebs  «=»98— Liabiuties— Misafpu- 
CATioR  or  Funds. 

Where  a  receiver  paid  for  personal  property 
turned  over  to  the  insolvent  by  a  bondholder's 
committee,  and  the  property  was  not  worth 
tlie  price  paid,  and  the  payment  covered  the 
property  and  also  a  balance  due  the  committee, 
tlie  receiver  was  properly  surcharged  with  the 
diffeienoe  betweoi  the  value  of  the  property 
and  the  amount  paid. 

3.  BxcKiVKBs  9=399(3)  —  Payiceht  or   State 
Tax. 

Where  receiver  paid  state  tax  assessed  prior 
to  his  appointment  against  the  insolvent  cor- 
poration and  prior  to  Act  June  15,  1911  (P. 
L.  055)  dispensing  with  necessity  of  filing  a 
lien  for  taxes  against  the  property  of  a  cor- 
poration, and  the  assessment  had  not  been  filed, 
the  receiver  was  chargeable  with  such  payment. 

4.  Receivebs    ®=>98  —  Liabqjties  —  Exxbh- 
sioN  or  Road. 

Where,  before  appointment  of  receiver  of  a 
street  railroad  company,  contract  had  Iwea 
made  with  another  company  for  extensioa  of  its 
lines,  and  receiver  mada  extension  by  leave  oC 
court,  which  extension  passed  to  purchaser  at 
receiver's  sale,  receiver  was  not  chargeable  with 
amount  expended  for  making  such  oonnection. 

5.  Rboeitebs  «=>2U2— Exceptions  to  Repobt 
— Burden  of  Paoor. 

Where  specified  exceptions  are  filed  to  cer- 
tain credits  dfimed  by  the  receiver,  botden  is 
an  him  to  auppbrt  same  by  evidence. 

6.  Receivebs  «=»123— Cbbtificates— Sale  bt 
RccEivBB — Patkent  Or  OoannssiON. 

'  Where  receiver  was  authorized  to  sell  cer- 
tificates at  not  leas  than  90  per  cent  of  the 
par  value,  and  an  agent  sold  them  for  94  per 
cent.,  and  kept  4  per  cent,  aa  commission,  the 
receiver  was  not  liable  for  the  amount  of  such 
commission. 

7.  Receivebs  «=>196— Compensation. 

Where  receivership  extends  over  term  of 
years,  a  single  act  of  mlsfeasante,  by.  which  re- 
edver  does  not  profit,  will  not  deprive  him  of 
all  compensation. 

8.  Appeal  and  Bbbob  ^=»955  —  Coupehsa- 
TioN  or  Recbiveb  —  DiscBEXioN  or  Trial 

COUBT. 

Appellate  court  will  only  interfere  with  al- 
lowance of  compensation  to  receiver  in  order  to 
correct  abuse  of  discretion. 

9.  Receivebs     SssIOO—Compbhsation— Mis- 
application or  Funds. 

Where  receivership  laata  four  years,  conten- 
tion that  receiver  should  not  be  allowed  any 
compenaation,  because  he  paid  a  bondli^et's 
committee  more  than  the  uiir  valoe  of  certain 
property,  was  without  merit,  where  he  mada 
no  profit  personally. 

10.  Receivebs  «s>166— Opebatino  Bxfensep 

— iMPSOVEIOiNTS. 

As  a  general  rule,  the  court  appointing  a 
receiver  for  a  street  railway  corporation  may 
allow  for  operating  expenses  and  neceaaaiy  im- 
provements out  of  the  oorpoa  of  tlie  estate,  even 
against  the  mortgage  lien  creditors. 

11.  Rbceitkrs  «»155— Pbbrrbed  Glaiks. 
Where  court  directed  its  receiver  to  con- 
tinue trolley  road  as  going  concern,  and  road 
was  sold  by  receiver  divested  of  liens,  enienses 
in  oonnection  with  running  thereof,  in  additioa 
to  certificates  issued  by  order  of  court,  were 
preferred  claims. 

12.  Receivebs  9=9154(1)— Costs. 

Where  receiver  kept  honest  accounts,  and 
his  surcharge  exceeded  nia  commiauon,  the  court 
properly  ordered  the  coots  paid  oat  of  the  fund. 


4tS9For  otbsr.  casM  «•  sama  topio  aad  KBY-NUHBBR  In  all  Kay-Numbarad  OlswU  aad  Indsxas 
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AjfpeeH  from  Court  of  Common  Pleas,  Al- 
legheny County. 

BUI  by  the  Traction  Materials  Company 
afialnst  the  Pittsburgh,  McEeewort  &  West- 
moreland Railway  Company  for  the  appoint- 
ment of  a  receiver.  Elsceptions  to  report  of 
auditor  were  sustained  In  part,  and  the  Union 
Trust  Company  of  New  Jersey,  the  Vunnet*' 
tt  Merchants'  Bank  of  West  Newton.  Pa., 
and  James  G.  Hasklng  and  tin  ITolon  Trust 
Company  of  Pittsburgh,  trustees,  appeaL 
Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZBR,  and  WAL- 
LING, JJ. 

M.  W.  Acheson,  Jr.,  and  Sterrett  ft  Ache- 
son,  all  of  Pittsburgh,  for  appellants.  W. 
Cnyde  GmbbB  and  W.  B.  Secrlst,  both  of 
Pittsburgh,  for  appellee. 

WALLING,  J.  These  three  appeals  raise 
the  same  questions  and  will  be  considered  to- 
gether. They  are  from  the  decree  of  the 
court  below  disposing  of  exceptions  to  the 
auditor's  report  and  making  distribution  of 
the  balance  In  the  handn  of  the  receiver.  In 
November,  1811,  the  appellee,  James  B.  Se- 
crist,  was  appointed  receiver  of  the  Pitts- 
burgh, McKeesport  4  Westmoreland  Railway 
Company,  which  owned  and  operated  an  elec- 
tric street  railway,  about  nine  miles  long 
and  extending  from  McKeesport,  Allegheny 
county,  to  Irwin,  Westmoreland  county.  The 
appointment  was  made  In  above  case  on  a 
creditors'  bill  alleging  the  defendant's  lur 
solvency.  The  company  was  a  financial  fail- 
ure, and  had  outstanding  first  mortgage 
bonds  to  the  par  value  of  $442,000,  on  which 
no  Interest  had  been  paid  since  1905.  About 
three  months  prior  to  the  appointment  of 
the  receiver,  a  bondholders'  committee  had 
been  organized,  to  whom  was  transferred 
$424,000  par  value  of  said  bonds.  The  com- 
mittee practically  had  charge  of  the  road 
during  those  three  months,  and  among  other 
things  secured  a  loan  of  $15,000  from  the 
Columbia  Knickerbocker  Trust  Company  of 
New.  Xork,  for  which'  It  pledged  bonds  of  the 
company  as  coUateraL  Some  of  this  money 
was  used  to  pay  for  two  new  car  bodies, 
which  the  company  had  ordered,  but  could 
not  obtain  for  lack  of  funds,  and  the  bal- 
ance was  expended  for  other  necessities  of 
the  road.  The  committee  had  turned  the 
car  bodies  over  to  the  company  on  a  lease 
at  the  price  of  $7,900. 

[1,  2]  Soon  after  his  appointment,  the  re- 
ceiver applied  to  court  for  an  order  author- 
izing him  to  Issue  receiver's  certificates  to 
the  amount  of  $20,600  for  the  purpose.  Inter 
alia,  of  paying  $16,000  for  the  two  oar  bod- 
ies. The  order  was  made  and  certificates  to 
the  last-named  amount  were  turned  over  to 
the  committee,  ostensibly  to  pay  for  th(3 
car  bodies,  but,  as  it  appears,  in  reality  to 


pay,  not  only  for  the  car  bodies,  but  also  tot 
the  balance  which  the  committee  bad  de- 
pended for  the  road.  While  the  receiver 
made  the.  payment  In  this  way.  under  the  ad- 
vice of  counsel,  he  knew  the  car  bodies  were 
not  worth  the  $15,000.  The  auditor  charac- 
terisee  this  transaction  as  an  exhibition  of 
gross  carelessness  and  bad  faith  on  part  of 
the  receiver,  and  a  legal  fraud,  and  sur- 
charges him  with  the  difference  between  the 
$15,000  and  the  real  value  of  the  car  bodies 
as  stated  in  the  lease.  This  was  approved  by 
the  court  below.  Tlie  receiver  gained  noth- 
ing personally  by  the  transaction,  and  pos- 
sibly intended  no  wrong;  but.  In  the  most 
favorable  aspect  of  the  case,  he  used '  the 
balance  of  the  $15,000  to  pay  a  pre-existing 
indebtedness  of  the  company  to  the  commit- 
tee, whi(^  he  could  not  lawfully  do.  '  So  the 
surcharge  was  right  Funds  allowed  the  re- 
ceiver of  an  Insolvent  corporation  for  neoat- 
sary  improvements  and  current  exi>enses 
cannot  be  diverted  by  him  to  the  payment  of 
certain  unsecured  creditors  of  the  coriwra- 
tlon,  thus  giving  them  an  unlawful  prefer- 
ence, whether  it  be  done  directly  or  indi- 
rectly. Knovrlngly  or  negligently  paying  a 
fictitious  value  for  property  would  restilt  in 
a  surcharge  of  the  receiver,  and  he  is  not 
relieved  because  the  excess  Is  applied  to  a 
pre-existing  Indebtedness  whldi  he  had  no 
authority  to  pay. 

[3]  The  receiver  paid  a  state  tax  of 
$961.74,  which  had  been  assessed  against  the 
corporation  prior  to  his  apiMintment,  but  had 
not  been  filed  of  record,  so  as  to  become  a 
lien ;  this  being  prior  to  the  act  of  June  16, 
1911  (P.  L.  965),  dispensing  with  such  filing. 
The  court  below  properly  sustained  the  au- 
ditor In  surcharging  the  receiver  with  the 
amount  of  that  payment,  fbr  under  such  cir- 
cumstances the  claim  of  the  commonwealth 
was  posti)oned  to  that  of  lien  creditors. 
Wm.  Wilson,  etc.,  Co.'s  Estate.  160  Pa.  286, 
24  Atl.  636  i  Goodwin  Gas  Stove  4r  Meter' 
Co.'s  Estate,  166  Pa.  296,  31  Atl.  91. 

[41  The  Pittsburgh  Railways  Company  had 
tracks  on  Fifth  avenue,  McKeesport,  while 
the  road  of  the  defendant  company  ended  at 
a  suburb  about  one-half  mile  therefrom.  It 
was  deemed  desirable  to  extend  the  road,  so 
as  to  form  a  connection  with  the  railway  In 
the  avenue  and  thereby  run  cars  to  the  cen- 
ter of  the  city.  For  that  purpose  the  defend- 
ant MMupany  in  1910  made  an  agreement 
with  the  railways  company  for  such  con- 
nection, and  the  city  also  gave  municipal 
consent  conditioned  on  bonds  being  given  to 
complete  the  connection  and  protect  the  city 
from  damages  in  the  operation  of  the  road. 
Before  the  extension  was  made  the  compauy 
went  Into  the  bands  ol  the  receiver,  who  ob- ' 
talned  leave  of  court  for  that  purpose  and 
proceeded  with  the  project,  expending  there- 
on $3,948.60.  However,  he  was  unable  to  fur- 
nish the  stipulated  bonds  and  never  used  the 
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connection.  The  above-mentioned  agreement* 
for  the  connection  liad  expired  before  it  was 
actnally  constmcted,  and  at  that  time  tlie 
receiver  bad  only  a  verbal  arrangement  re- 
lating thereto  with  the  railways  ctHnpany; 
but  that  seemed  satisfactory  to  the  latter, 
as  it  did  the  work  of  making  the  cnmection 
for  the  receiver,  bat  insisted  upon  an  indem- 
nifying bond.  The  auditor  snrcharged  the 
receiver  with  that  expense,  but  we  agree 
with  the  court  below,  who  allowed  it  Great- 
er prudence  might  have  suggested  securing 
the  bonds  before  doing  the  work;  but  the 
receiver  was  acting  in  good  f&ith,  nnder  the 
advice  of  counsel,  and  as  authorized  by  the 
court,  and  making  a  long-contemplated  and 
seemingly  necessary  improvement,  of  some 
value  to  the  company,  as  the  court  below 
finds,  and  which  passed  to  the  purchaser  of 
the  road.  Under  such  circumstances  he 
should  not  be  held  personally  liable. 

[I,  6]  The  receiver  was  authorized  to  and 
did  issue  additional  certificates  to  the  face 
value  of  $30,000,  which  he  was  authorized  to 
sell  at  not  less  than  90  per  cent  of  the  par 
value,  and  he  accounts  for  them  at  that 
amount  One  Manning  "Stires  had  been  con- 
nected with  the  company  tn  various  capaci- 
ties, and  also  represented  the  bondholders' 
committee,  and  later  was  tn  some  matters  as- 
sociated with  the  receiver,  who  intrusted  him 
with  the  sale  of  the  $30,000  issue  of  certifi- 
cates. Mr.  Stlres  sold  them  at  84  per  cent, 
of  which  he  kept  4  per  cent,  and  turned  over 
the  balance  to  the  receiver,  who  is  found  to 
have  acted  in  good  faith  in  the  matter,  and 
without  knowledge  of  what  Stlres  received 
foe  the  certificates.  We  see  no  reason  to 
diflfer  from  the  auditor  and  court  below,  who 
held  the  receiver  blameless  in  that  transac- 
tion. Where  specific  exceptions  are  filed  to 
certain  credits  claimed  in  the  account  of  a 
receiver  or  other  trustee  the  burden  is  cast 
upon  him  of  supporting  the  same  by  proof, 
and  where  he  fails  to  do  so  the  exceptions 
will  be  sustained. 

[7-1]  The  receivership  lasted  four  years, 
and  the  auditor  allowed  the  receiver  $5,000 
for  his  services,  which  the  court  increased  to 
$S,000.  The  appellants,  as  bondholders  and 
creditors,  strenuously  urge  that  the  receiver 
should  not  be  allowed  any  compensation, 
largely  on  account  of  the  transaction  relat- 
ing to  the  car  bodies.  As  the  presidents  of 
two  of  the  appellant  banks  were  members  of 
the  bondholders'  committee  to  whom  the  ex- 
cess wad  paid,  their  objection  does  not  appeal 
strongly  to  our  sense  of  fairness.  Aside  from 
that,  while  the  finding  of  bad  faith  was  war- 
ranted, yet  tt  was  more  a  matter  of  bad  faith 
in  law  than  in  fact,  for  which  the  payment 
of  $7,180.53  by  the  receiver  out  of  his  own 
pocket  Is  a  sufilclent  penalty.  Where  a  re- 
ceivership extends  over  a  term  of  years,  a 
single  act  of  misfeasance,  by  which  he  prc^ts 
nothing,  will  not  necessarily  deprive  the  re- 
ceiver of  all  compensation.  The  allowance 
to  a  recover  for  services  is  largely  a  mat- 


ter for  the  court,  whose  oflloer  he  is,  and 
with  which  an  appellate  court  will  only  in- 
terfere to  correct  an  abuse  of  discretiwi. 
Hillard  V.  Sterllngworth  Railway  Supply  Co., 
236  Pa.  82,  83,  84  AU.  680,  Ann.  Cas.  1013D, 
1115;  Covington  v.  Hawes-Law  Anna  Co.,  245 
Pa.  73,  79,  91  Atl.  514,  Ann.  Cas.  1915D,  12S4 : 
Schwartz  v.  Keystone  OU  Co.,  153  Pa.  283, 
286,  25  Atl.  1018.  Such  a  finding  wUl  not  be 
reversed  by  an  appellate  court  except  on 
clear  proof  of  error.  7ork  Trust  Co.  v.  Pull- 
man Mfg.  Co.,  237  Pa.  261,  85  AtL  143. 

It  is  also  urged  that  he  unnecessarily  pro- 
longed the  receivership.  That  criticism  te 
not  without  force,  yet  appellants  took  no 
steps  to  hasten  its  termination.  There  is 
nothing  in  the  compensation  allowed  the  re- 
ceiver, or  in  the  $5,000  allowed  for  counsel 
fees,  that  calls  for  our  interference.  See 
McDowell's  Appeal,  4  Pennypacker,  384. 

[10, 11]  The  court  directed  the  receiver  to 
continue  the  road  as  a  going  concern.  This 
was  tn  the  interest  of  aU  parties,  as  it  saved 
the  franchise,  tended  to  conserve  the  prop- 
erty, and  promoted  public  convenience.  By 
some  arrangement  the  road  was  sold  in  1815 
at  receiver's  sale  divested  of  liens.  Its  oper- 
ation had  resulted  in  a  loss,  and  some  ex- 
pense connected  therewith  in  addition  to  the 
certificates  was  allowed  as  a  preferred  claim. 
The  general  rule  undoubtedly  is  that  the 
court,  who  appoints  a  receiver  for  a  public 
service  corporation,  may  allow  for  <^>eratlng 
expenses  and  necessary  Improvements  out  of 
the  corpus  of  the  estate  and  as  preferred 
claims,  even  against  mortgage  lien  creditors. 
34  Cyc.  353 ;  Eneeland  v.  American  loan  & 
Trust  Co.,  136  U.  S.  88,  10  Sup.  Ct  950,  34 
L.  Ed.  379 ;  Union  Trust  Go.  v.  Illinois  Mid- 
land Ry.  Co.,  117  U.  S.  434,  6  Sup.  Ot.  809, 
29  li.  Ed.  963.  To  the  same  effect  la  a  per 
curiam  decision  of  Judge  Sharswood,  at  nisi 
prius,  in  Patterstm  v.  Hempfield  R.  R.  Co.,  1 
Wkly.  Notes  Cas.  127.  This  is  a  power,  how- 
ever, to  be  exercised  sparingly  and  with 
great  caution.  We  cannot  say  that  the  giv- 
ing of  such  preference  in  this  case  was  error. 

[12]  The  receiver  kept  honest  but  not  ex- 
pert accounts,  and,  a;S  the  case  was  decided 
by  the  court  below,  his  surcharge  exceeds  his 
commissions;  so  we  see  no  ground  for  dis- 
turbing the  finding  that  the  costs  should  be 
paid  out  of  the  fund  for  distribution. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  afilrmed,  at  the  costs  of  the 
appellants. 

(m  Pa.  10) 
TRACTION    MATERIALS  CO.    v.    PITTS- 
BURGH, M.  &  W.  BY.  00.    (No.  2.) 

(Supreme  Court  of  Pennsylvania.     April  22, 
1918.) 

Appeal  from  Court  of  Oommon  Pleas,  Al- 
legheny County. 

BUI  by  the  Traction  Materials  (Jompaoy 
against  tiie  Pittsburgh,  McKeesport  &  West- 
moreland Railway  Company.  BYom  a  decree 
dismisnng  exceptions  to   the  auditor's  report. 
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James   B.    Secrist,    receiver,    appeals.     Appeal 
dismissed. 

Anued  before  BBOWN,  O.  J„  and  POTTBIB, 
MOSOHZISKBR.  FBAZEB,  and  WAL- 
lilNO,  JJ. 

W.  Carde  Grabbs  and  William  B.  Secrist, 
both  of  Pittsburgh,  for  appellant  M.  W.  Ache- 
son,  Jr..  and  Sterrett  &  Acheson,  all  of  Pitts- 
burgh, n>r  appellee. 

WAI/LINO,  J.  In  the  opinion  filed  herewith 
on  the  appeals  of  Union  Trust  Companr  of 
New  Jersey  «t  aL  from  th«  same  decree  (Trac- 
tion Materials  Oo.  t.  Pittsburgh.  McK.  &  W. 
By.  Oo.,  IM  Atl  552),  we  have  considered  the 
questions  raised  by  the  receiver  on  this  appeal ; 
and,  for  reasons  there  stated,  the  assignments 
of  error  in  this  case  are  overruled,  and  the  ap- 
peal dismissed,  at  the  costs  of  appellant. 


(Ml  Pa.  BS) 

In  re  BSISHEIB'S  INSTATE. 

(Supreme  Court   of   Pennaylvania.     April  22, 
1918.) 

1.  Wnxs     «s>4T6— Ck>Dioii/— BxsTsionoKra— 

OONSXBUOnoif. 
Where  codicil  refers  to  restrictions  in  the 
body  of  the  will,  such  reference  is  to  be  given 
the  same  effect  in  construing  the  gift  in  the 
codicil  as  if  the  restrictions  had  been  set  out 
immediatdy  fcdlowing  it. 

2.  Wills     iS=»097(2)  —  Consiruotion  —  Lux 

BSTATB— "RKBTRICTIONB.' * 

Where  testator  devised  realty  in  equal 
shares  to  his  sons  for  life,  one-half  in  remainder 
to  the  youngest  daughter  of  the  first  son,  and 
the  other  half  to  the  diildren  of  the  second  son, 
and  by  codidi  revoked  the  devise  to  the  first 
■on  and  devised  the  property  to  his  wife  for  life, 
with  remainder  to  his  second  son  under  "re- 
strictions" in  the  body  of  the  will,  Aeld,  that 
testator  had  reference  to  provision  by  which  he 
rave  to  the  children  of  the  second  son  upon  their 
father's  death  a  remainder  in  fee  in  one-half 
of  the  property,  so  that  the  second  son  took  a 
life  estate  only,  and  his  children  took  by  impli- 
cation a  remainder  estate  in  fee. 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Restric- 
tion.] 

S.  Wnj/B  «=»478— ImfI'Ied  Dibfobitionb. 

A  devise  may  be  implied,  where  necessary  to 
carry  out,  and  not  to  contradict,  the  expressed 
intention  of  the  testator. 

Atq;)eal  from  Orpbans'  Court,  Franklin 
County. 

In  the  matter  of  partition  proceedings  in 
the  estate  of  Samuel  Reisber.  From  a  de- 
cree dismissing  exceptions  to  tlie  sberliTB 
Inquisition,  Metta  0.  Reisher  and  others  ap- 
peal.   Reversed. 

Argued  before  BROWN,  O.  J.,  and  STBWr 
ABT,  MOSOHZISKEB,  FRAZER,  and  WAL- 
lilNG,  JJ. 

Walter  K.  Sharpe,  William  S.  Hoemer,  T. 
Z.  Mlnehart,  and  Irvin  C.  Elder,  all  of  Cham- 
bersburg,  for  appeUant&  J.  B.  Rutlirauff, 
A.  J.  W.  Button,  O.  O.  Bowers,  and  W.  O. 
mcklas,  all  of  caiambersburg,  for  ai^Ilees. 

STEWART,  J.  The  point  at  issue  here 
can  be  understood  only  as  we  have  before 
138  the  main  features  of  the  will  and  codicil. 


which  together  give  rise  to  the  dispute.  The 
will  of  the  testator,  Samuel  Relsher,  late  of 
Chambersburg,  dated  July  6,  1882,  contains 
the  following  devise: 

"The  Smitii  property  on  Blaln  street  adjoining 
WIm.  M.  Wallace's  estate  on  the  south,  and 
Adam  Ohrist  <m  the  north,  I  give,  devise  and  be- 
queath to  my  two  sons,  Daniel  S.  and  Jacob 
Sener,  they  to  receive  the  rents,  issues  and  prof- 
its thereof  during  their  lives,  to  be  divided  equal- 
ly between  them,  after  all  taxes,  r^airs  and  in- 
surance is  deducted  off.  Daniel  S.  to  manage 
said  property,  and  to  account  to  Jacob  S.,  for 
his  share,  and  in  event  they  can  not  agree,  upon 
petition  to  the  ^udge  of  the  orphans'  court  by 
either,  I  authorize  said  court  to  appoint  a  trus- 
tee to  manage  the  same.  At  the  death  of  either 
Daniel  S.  or  Jacob  S.,  I  give,  devise  and  be- 
queath the  said  proper^  to  the  youngest  daugh- 
ter  of  Daniel  S.  and  to  the  children  of  Jacob  S., 
their  heirs,  or  assigns,,  they  to  take  their  fa- 
ther's  shar&" 

By  codicil  dated  February  S,  1883,  testa- 
tor directs  as  follows: 

"The  Yfhole  bequest  in  my  will  to  my  son, 
Daniel  S.  Beidier  and  at  his  death  to  his  young- 
est daughter  is  hereby  revoked.  The  house  in 
which  I  live  not  being  fully  sufficient  for  the 
support  of  my  wife,  I  devise  and  bequeath  the 
Vt  of  the  Smith  property  to  the  said  Nancy 
during  her  natural  life,  and  at  her  death  the 
wid  %  (one-half)  devised  to  wife  is  givoi  to  my 
son,  Jacob  S.  Beisher  under  the  same  re- 
strictions as  I  have  given  him  the  other  half  in 
the  body  of  my  will,  and  further  I  apooint  H. 
Gehr,  trustee  to  manage  said  property. 

A  proceeding  In  partition  was  begun  with 
respect  to  the  Smith  property  by  the  children 
of  Daniel  S.,  who  meanwhile  had  died  intes- 
tate, claiming  that  an  undivided  half  inters 
est  in  the  Smith  property  had  vested  at  the 
death  of  the  testator  in  Daniel  S.  Relsher 
and  Jacob  S.  Relsher  as  residuary  deviaees, 
there  being  no  gift  over  of  the  fee  in  said 
one-half,  and  that  upon  the  death  of  Daniel 
S.  and  Jacob  Sener,  the  said  fee  In  the  ons- 
half  descended  under  the  Intestate  laws  to 
their  children  and  heirs  at  law.  Inquisition 
was  awarded,  and,  upon  return  made,  ex- 
ceptions were  filed  on  behalf  of  appellants, 
children,  of  Jacob  Soier,  who  claimed  that 
under  the  will  one-half  interest  in  the  prop- 
erty had  been  given  to  their  father,  and  that 
under  the  codicil  the  other  half  which  in  the 
will  had  been  given  to  Daniel  S.  was  devised 
to  testator's  widow  and  his  son  Jacob  Sener 
for  life,  and  upon  the  death  of  the  widow 
the  entire  life  estate  in  said  one-half  and  the 
fee  was  devised  to  the  children  of  Jacob 
Sener;  that,  both  these  life  tenants  being  now 
deceased,  the  exceptants  as  owners  of  the 
fee  In  the  entire  property  are  entitled  to 
the  possession;  and  that  therefore,  the  peti- 
tioners being  without  interest  or  title  in  the 
premises,  the  proceedings  should  be  dismiss- 
ed. The  view  advanced  by  the  petitioners 
as  to  the  true  constructions  of  the  will  and 
codicil  prevailed  in  the  lower  court,  and  the 
return  to  the  inquest  was  accordingly  con- 
firmed. The  appeal  Is  from  the  decree  of 
confirmation. 

[1]  In  searching  for  the  intention  of  the 
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testator,  whiclt,  of  course,  when  ascertained, 
must  gpTorn,  whatever  difficulty  Is  encoun- 
tered arises  because  of  the  Inapt,  way  In 
which  he  devises  upon  the  death  of  the 
widow  the  remainder  Interest  in  the  one- 
half  of  the  Smith  property  to  the  son  Jacob 
S.    The  language  of  the  codicil  Is: 

"And  at  her  death  die  said  onfe-balf  devised 
to  wife  is  given  to  my  son  Jacob  S.  under  the 
same  restrictions  as  I  have  given  him  the  other 
one-half  in  the  body  of  my  will." 

This  reference  by  the  testator  to  tbe  re- 
strictions In  the  body  of  the  will  Is  to  be 
given  the  same  force  and  effect  as  though 
the  restrictions  had  been  set  out  In  totldem 
verbis  Immediately  following  the  gift  Itself, 
since  will  and  codlcU  constitute  but  one  In- 
strument and  are  to  be  construed  together. 
The  question  therefore  Is:  What  are  the 
"restrictions"  in  the  body  of  the  will  to  which 
the  gift  to  Jacob  was  subjected?  Answer  to 
that  questlcin  can  be  returned  only  as  we 
first  ascertain  what  the  testator  understood 
by  the  word  "restrictions,"  as  he  here  em- 
ployed It  We  may  dismiss  all  Idea  that  he 
used  It  In  a  technical  sense,  for  It  has  none. 
In  its  popular  sense  it  means  limitation  or 
qualification  of  something  said,  and  to  give 
It  any  effect  in  the  connection  here  used  it 
must  be  so  understood  and  applied,  and  even 
then  with  more  or  less  liberality  of  construc- 
tion. Turning  to  the  will  proper,  as  dis- 
tinguished from  the  codldl,  what  is  there 
appearing  there  that  testator  could  have  un- 
derstood as  a  restriction  on  the  Interest  given 
to  his  son  Jacob  S.  In  the  Smith  property? 
Were  it  not  for  the  fact  that  by  flie  very 
codlcU  whose  provisions  we  are  now  consid- 
ering the  devise  to  Daniel  S.  and  at  his 
death  to  his  youngest  daughter  of  a  half 
interest  in  the  Smith  property  had  been  ex- 
pressly revolted,  it  might  with  no  little  torce 
be  argued  that  what  the  testator  bad  in 
mind  was  to  subject  the  half  interest  given 
tmder  the  codicil  to  Jacob  S.  to  tbe  manage- 
ment and  control  of  the  property  to  Daniel 
S.,  as  provided  in  the  body  of  the  will  with 
respect  to  the  cotenancy  there  established. 
But  with  the  dimlnatlon  of  Daniel  and  his 
daugjiter  from  all  connection  with  or  inter- 
est in  the  Smith  property,  as  shown  by  the 
revocation  of  the  devise  to  him  and  her,  and 
the  appointment  of  Mr.  Gebr  to  do  Just  what 
Daniel  S.  was  appointed  by  the  will  to  do, 
these  considerations  make  It  ImpoBslble  to  ac- 
cept any  such  explanation. 

[2]  What,  then,  remains  in  tbe  will  that 
the  testator  could  have  understood  as  a  re- 
striction? Absolutely  nothing,  unless  we 
find  It  in  what  follows  immediately  after 
the  provision  with  respect  to  the  management 
of  tbe  property  during  the  continuance  of 
the  life  estate  of  Daniel  S.  and  Jacob  S., 
wlilcb  is  as  follows : 

"At  tbe  death  of  either  Daniel  S.  or  Jacob  S.. 
my  sons,  I  {^ve,  devise  and  bequeath  the  said 
property  to  tne  Youngest  daughter  of  Daniel  S. 
[revoked  by  oodidl}  and  to  ti>e  children  of  Jacob 


S.,  their  heira  or  assigns,  they  to  take  thdr  tar 
ther's  share." 

Nowhere  by  express  words  in  the  will'  is 
the  estate  given  to  Daniel  S.  and  Jacob  S. 
as  a  life  estate  la  each.  To  tbe  educated 
mind  there  could  be  no  doubt,  bowever,  that 
no  greater  estate  was  intended;  but  to  tha 
mind  unsldlled  in  such  matters  it  might  very 
well  seem  that  the  gift  over  was  a  "restric- 
tion," which  made  certain  that  which  had 
not  been  adequately  expressed  In  connection 
with  the  preceding  gift  However  tliat  may 
be,  and  independent  of  it.  ve  tliink  it  rea' 
sonably  certain  that  tbe  testator,  in  sub- 
jecting tbe  gift  to  the  same  "restrictions" 
as  he  bad  imposed  in  the  will,  bad  reference 
to  the  provision  by  which  he  gave  over  to 
the  children  of  Jacob  S.  a  remainder  in  tea 
in  the  one-half  of  the  property.  Certain  it 
is  that  except  for  this'  construction,  there  is 
nothing  to  which  tlie  provision  could  ai^Iy, 
and  it  is  otherwise  meaningless.  If  we  are 
correct  in  this,  construction  of  the  will,  wbat 
results  with  respect  to  tbe  fee  inUie  oile- 
half  given  to  Jacob  S.  for  life?  It  is  no- 
where disposed  of  in  express  words,  except 
aa  we  discover  it  Included  in  the  gift  over 
to  the  children  of  Jacob  8.  contained  in  the 
will,  and  accept  that  as  one  of  the  "restric- 
tions" under  whlcfi  Jacob  S.  was  to  enjoy 
his  gift  under  the  codldL  It  is  tbe  conten- 
tion of  the  appellee  ttiat,  for  the  la«^  of  any 
express  dispositldn  of  this  fee.  It  falls  into 
the  residuary  estate  In  which,  under  tbe  will, 
Daniel  and  Jacob  8.  are  to  share  equally. 
As  against  this  there  is  the  conduMon  ex- 
pressed above,  which  we  need  not  discuss 
further,  that  the  one  "restriction"  testator 
had  in  mind  to  impose  on  the  gift  to  Jacob 
S.,  when  he  published  his  codicil,  was  that 
which  in  the  will  limited  the  gift  to  a  life 
estate.  Tbe  gift  contained  in  tbe  codlcU 
was  "under  the  same  restrictions"  as  tliat 
expressed  in  the  body  of  the  will  wltb  re- 
spect to  the  gift  there  made.  That  "restric- 
tion" in  the  will  proper  expressly  stated  that 
the  gift  over  was  to  the  children  of  Jacob  S. 
still  there  is  In  the  codldl  no  express  gift 
of  the  fee  to  the  children  of  Jacob  S.;  bat  it 
is  not  necessary  that  there  should  be,  if  we 
have  succeeded  in  ascertaining  the  true  in- 
tention <a  tbe  testator. 

[S]  A  devise,  although  not  formally  «c- 
pressed  in  the  will,  may  be  implied,  where  It 
is  needed  In  order  to  carry  out  the  intentiona 
of  the  testator.  Beilstein  ▼.  Beilstein,  1&4 
Pa.  152,  45  AQ.  73,  76  Am.  8t  Hep.  682. 
True,  such  implication  never,  a^ses  where 
it  contradicts  some  expression  of  intention, 
and  only  when  it  affords  such  a  strong  prob- 
ability that  an  intention  to  the  contrary  can- 
not be  supposed.  Bnpp  v.  Bberly,  79  Pa. 
141.  Here  the  implication  contradicts  notti- 
iag  In  the  will  and  affords  such  strong  prob- 
ability that  it  correctly  gives  effect  to  tbtt 
real  meaning  and  purpose  tft  the  testator 
that  a  contrary  purpose  cannot  be  suppoaeA. 
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We  are  of  the  oidnlon  tbat  under  the  pro- 
Tlslona  of  the  codicil  the  children  of  Jacob 
Sener  Relsher  took  by  implication  an  estate 
in  fee  In  the  whole  of  the  Soalth  property. 

This  being  our  conchislon, .  the  decree  of 
the  court  below  in  confirming  the  report  of 
the  Inquisition  must  be  reversed,  and  the  par- 
tition proceedings  be  dismissed,  at  the  coats 
of  the  appellee.    It  is  now  so  ordered. 


<m  Pa.  147) 

KUHN  V.  LIGONIER  VALIiBT  E.  CO. 

{Supreme   Conrt   of   Pennsylvania.     April   22, 
1918.) 

1.  Appeal  and  Ebbob  €=31060(1)  —  Habx- 
i,B88  E]b3U}b— Admission  of  Bvidencs. 

Where  witnesses  testified  to  particular  facts 
without'  objection,  that  another  witness  was  im- 
properly permitted  to  testify  to  the  same  facts 
was  not  grodnd  for  revosaL 

2.  Mastbb  and   Skbvant  «=>274(9)— Action 

VOB  lRJlAIKS>-AOiaS8IBIUTT  OF  BVIDXNOE. 

In-  action  by  conductor. for  injuries  from 
collision,  evidence  offered  by  plaintiff  that  the 
running  of  a  coach  in  froUt  or  the  engine  was 
a  customary  act  in  regard  to  hi»  train  was  ad- 
misalble  to  counteiact  any  inference  of  contrib- 
utory negligence  in  so  operating  the  train. 
8.  Masrb  and  Sebvast  «=3296(13)  —  Evi- 

DBNOB— iNBTBUCnON  —  SUBiaSSION     OP    IS- 
SUES. 

In  acdoB  for  injury  to  a  conductor  by  a 
coUiaimi  between  two  trains,  witere  derk  of  de- 
fendant testified  that  plaintiff  had  been  notified 
verbally  to  hold  his  train  until  the  train  which 
collided  with  him  arrived,  and  plaintiff  denied 
having  reoraved  the  order,  a  pomt  for  charge, 
presenting  question  whether  plaintiff  had  re- 
ceived that  order,  should  have  been  given. 

4.  Masteb  ahd  Sebvant  «=9283(20)— Injxtbt 
TO  Sebvani^Bvidbnob— Inbtbuotionb. 
Where,  in  action  for  injuries  to  plaintiff,  a 
conductor,  by  collision  of  his  train  with  anoth- 
er, an  instruction  that  jury  must  find  whether 
defendant's  derk  gave  puintiff  an  order  to  hold 
bis  train  until  ate  other  trun  arrived  in  a 
proper  manner  was  error,  as  implying  that  the 
order  should  have  been  given  in  writing,  and 
that  giving  it  verbally  was  error. 

Appeal  trom  Court  of  Common  Pleas, 
Westmorland  County. 

Action  by  caiarles  H.  Kuhn  agaiuBt  the 
Ugonier  Valley  RaUroad  Company.  Judg- 
ment tor  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, M0SCHZISKB2B,  FRAZBR,  and  WAL- 
UNG,  JJ. 

James  S.  Moorhead,  Edward  B.  Robblns, 
▲.  M.  Wyant,  and  Robert  W.  Smith,  all  of 
Qreensburg,  for  ai^>ellant  Charles  B.  Whlt- 
ten,  Paul  H.  Gaither,  John  S.  Ughtcap,  and 
£ugene  Warden,  all  of  Gremsborg,  for  ap- 
pellee. 

BROWN,  O.  J.  This  case  has  been  tried 
twice;  each  trial  having  resulted  in  a  ver- 
dict for  the  plaintiff.  The  Judgment  on  the 
first  verdict  was  reversed,  ahd  a  new  trial 
awarded,  for  error  in  the  admission  of  tes- 


timony. Knhn  y.  Ugonier  Valley  B.  B.  Co., 
255  Pa.  445,  100  Atl.  142. 
..•Plaintiff  was  a  passenger  conductor  on  the 
road  of  the  defendant  company.  He  had 
charge  of  a  train  running  from  Latrobe,  one 
terminus  of  the  road,  to  Ugonier,  the  other. 
When  his  train  reached  Ugtmier,  it  became 
bis  duty  to  take  charge  of  another,  which 
ran  over  a  branch  to  Wilpen,  a  mining  town 
about  five  miles  from  Ugonier.  On  July  5, 
1012,  a  freight  train  started  firom  Wilpen  for 
Ugonier  shortly  after  3  p.  m.  The  passenger 
train  of  the  defendant,  under  the  charge  of 
the  plaintiff,  started  from  Ugonier  for  Wil- 
pen at  3:22  p.  m.,  two  minutes  after  schedule 
time,  and  collided,  vrlth  the  freight  train  on 
a  curve  a  short  distance  from  Llgonier.  The 
plaintiff  was  seriously  injured  in  the  cq1U< 
sion,  and,  charging  his 'injuries  to  the  neg- 
ligence of  Ills  employer,  the  railroad  compa- 
ny,  in  failing  to  .notify  him  that  the  freight 
train  was  on  the  track  over  which  his  train 
was  to  run,  he  brought  this  suit  for  tk»  i«r 
oovery  of  damages. 

Russell  S.  Minnich,  who  was  a  derk  in  the 
office  oif  the  defendant  at  Ugonier,  testified 
that,  in  pursuance  of  orders  from  the  sn* 
perintendent,  he  notified  the  plaintiff  verbally 
to  hold  his  passenger  train  for  Wilpen  until 
the  freight  train  from  that  place  arrived  at 
Ugonier.  O^e  plaintiff  denied  having  re- 
ceived such  order,  and  testified  that  Biin- 
nich  told  him  he  could  go  "as  soon  as  Nangle 
was  out  of  the  road."  Nangle  was  a  am- 
ductor  waiting  for  the  freight  train  from 
Wilpen  to  take  It  fiH»n  Ugonl«r  to  Latrobe. 
According  to  the  testimcmy  of  the  plaintiff, 
he  saw  that  Nangle  was  out  of  the  road, 
and,  with  no  knowledge  that  the  freight 
train  was  on  the  track  ahead  of  bim,  he 
started,  and  the  collision  resulted.  On  each 
trial  the  jury  credited  his  testimony  in  passe 
ing  upon  the  facts  of  the  case,  which  was  as 
to  the  order  given  by  Miimicli.  As  to  this 
we  said  on  the  former  anieal: 

'It  the  order  to  wait  until  the  freight  train 
had  arrived  from  Wilpen  was  given  to  ^ain> 
tiff,  as  defendant's  three  witnesses  testified,  the 
accident  was  due  to  plaintiff's  negligence,  and 
he  had  no  right  to  recover.  If  no  such  order 
was  ^ven  to  him,  then  defendant  was  negligent 
Hie  issue  was  plain  and  simile.'' 

On  this  appeal  from  the  Judgment  altered 
on  the  second  verdict  against  defendant  it 
assigns  two  errors — one  to  the  admission  of 
testimony,  and  the  other  to  the  answer  ot 
the  trial  judge  to  one  of  its  points. 

LI,  2]  The  train  in  charge  of  plaintiff  at 
the  time  of  the  collision  consisted  of  an  en- 
gine and  a  combination  baggage  and  i>a8sen- 
ger  coach,  which  was  ahead  of  the  engine; 
in  other  words,  the  engine  was  pushing  the 
coach,  instead  of  pulling  it  After  two  wit- 
nesses had  testified,  vrithout  objection,  that 
for  a  period  of  two  years  that  particular 
train  had  sometimes  run  with  the  engine 
ahead  and  at  other  times  betiind,  pushing  the 
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phsseDger  coach,  an  offer  was  made  to  prove 
the  same  fact  by  a  third  witness.  On  ob- 
jection to  it,  the  purpose  was  said  to  be  to 
rebut  "any  possible  Inference  of  negligence 
on  the  part  of  the  plaintiff  as  conductor  on 
account  of  the  coach  being  ahead  of  the  en- 
gine on  the  day  of  the  accident."  The  ad- 
mission- of  the  testimony  of  this  third  wit- 
ness is  the  subject  of  the  first  assigmnent 
of  error. 

Even  if  this  testimony  had  been  objection- 
able, Its  allowance  would  be  no  cause  for 
reversal,  for  It  was  substantially  the  same 
as  that  of  the  two  other  witnesses,  which 
had  been  received  without  objection.  Vide 
cases  dted  in  38  Ency.  of  Law  and  Pro- 
cedure, 1418.  But  it  was  not  objectionable. 
The  plaintiff  was  bpund  to  present  a  case 
tne  from  contributory  negligence,  and  as 
trains  are  ordinarily  operated  with  the  loco- 
motive ahead,  instead  of  behind,  the  cars, 
tSie  jury  might  have  drawn  an  inference 
that  the  plaintiff  had  been  guilty  of  contrib- 
utory negligence  In  making  up  his  train  with 
the  passenger  coach  ahead  of  the  engine.  If 
this  had  been  permissible  for  some  time  by 
the  defendant  company,  no  sudi  inference 
could  have  been  fairly  drawn,  and  as  the 
manifest  purpose  of  the  testimony  was  to 
show  that  the  method  of  operating  the  train 
at'  the  time  of  the  collision  had  been  per- 
missible by  the  company.  It  was  properly  ad- 
mitted. The  first  assignment  of  error  is 
dismissed. 

[I]  The  other  error  assigned  is  to  the  re- 
fusal of  the  trial  judge  to  affirm  defendant's 
first  pcdnt,  whidi  was  as  follows  : 

"The  Important  and  controlling  issue  of  (act 
in  this  CAM,  upon  which  the  liability  or  non- 
liabili^  of  the  aefendant  depends,  is:  Did  Rus- 
sell Minnich  direct  the  plaintiff  to  hold  his 
Eassenger  train  until  the  freight  train  reached 
ligonier  from  Wllpen?  Whether  or  not  the 
passenger  train  might  have  been  stopped  by 
the  witness  Noel,  or  others,  after  it  was  in  mo- 
tion; whether  or  not  the  operation  of  the 
Wilpen  train  on  the  day  of  ti>e  accident  with 
the  coach  in  advance  of  the  engine  contributed 
to  the  injury  of  the  plaintiff ;  or  whether  or  not 
the  presence  of  signals,  teleplione  or  telegraph 
service,  along  the  track  between  ligonier  and 
the  pomt  of  coliisioo,  might  have  averted  the 
aoeiaent— are  questions  which  are  not  for  your 
consideration  m  ascertaining  whether  the  de- 
fendant is  or  is  not  liable  in  this  case.  The  de- 
fendant, if  Uable  at  all.  is  liable  only  in  the 
event  you  should  find  trom  the  teatimonv  in 
this  case  that  Minnich  failed  to  communicate 
the  orders  he  received  from  Superintendent 
Senft  to  the  plaintiff  Kuhn,  and  that  the  plain- 
tiff did  not  contribute  to.  his  own  injury. 

litis  point  stated  exactly  what  the  narrow 
Issue  was  and  the  undoubted  law  rdating  to 
it.  If  the  plaintiff  received  the  order  which 
Minnich  says  he  gave  to  him,  to  hold  his  en- 
gine until  the  freight  train  had  arrived  from 
Wilpen,  he  was  not  entitled  to  recover.  If 
such  order  was  not  given  to  him,  he  was  en- 
titled to  recover.  This  single  issue  in  the 
case  was  plain  and  simple ;  nothing  else  was 
for  the  jury's  consideration  In  passing  upon 
the  question  of  the  defendant'9  . negligence^ 


and,  as  this  Is  what  the  court  was  asked  to 
say  to  them  by  the  defendant's  first  point,  it 
should  have  been  unqualifiedly  affirmed. 
Citizens'  Passenger  Railway  Co.  v.  Ketcham, 
122  Pa.  228,  15  Atl.  733;  lingle  v.  Scranton 
Railway  Co.,  214  Pa.  500,  63  Atl.  890;  Mc- 
Neee  v.  Sims,  231  Pa.  386,  80  Aa  866. 

[4]  After  declining  to  affirm  the  point,  the 
learned  trial  judge  proceeded  to  answer  it  at 
some  length,  and  In  d(dng  so  fell  into  mani- 
fest error.    He  first  said: 

"The  manner  of  'discharging  the  duty  that 
was  owing  from  the  defendant  company  to  its 
employ^  ia  an  important  matter,  and  whetlier 
that  duty  was  discharged  in  the  manner  in 
whidi  it  was  said  this  communication  took 
places  as  the  defendant's  witnesses  give  it— 
whether  or  not  that  manner  of  communicating 
it  to  Kuhn  was  a  proper  discharge  of  that  duty 
— we  think  the  jury  ought  to  pass  on.  This  [de- 
fendant's first  point]  would  limit  it  to  the 
communication  having  l>een  made,  regardless  of 
the  circumstance  of  the  manner  of  making." 

Whether  the  ntiamier  In  which  Minnich 
communicated  the  order  to  the  plaintiff  was 
a  proper  one  was  not  a  question  in  the  case ; 
but,  under  the  court's  answer  to  defendant's 
point,  the  jury  might  have  found  that  the  or- 
der ought  to  have  tieen  given  in  writing,  and 
therefore  there  was  negligence  in  giving  it 
verbally.  We  do  not  quite  understand  what 
the  learned  trial  judge  meant  to  say  by  the 
following  words: 

"Wliat  was  reasonably  to  be  exi>ected  trom 
the  defendant  company  is  something  that  tlie 
jury,  under  the  testimony  in  this  case,  we  think 
should  pasa  upon— not  simply  and  baldly  tliat 
there  was  a  communication.  But  wtiat  was 
that  communication,  and  did  it  inform  the  em- 
ploye that  he  would  be  placed  in  peril  by  its 
not  reaching  his  knowledge?  " 

A  fair  Inference  to  be  draVn  trota  these 
words  by  the  jury  would  have  been  that  the 
defendant  had  been  negligent  In  not  having 
Informed  the  plaintiff  of  the  self-evident 
propositloD  tliat.  If  he  disobeyed  the  order 
given  him,  he  might  be  in  peril  of  a  collisioa 
between  his  train,  going  toward  Wilpen,  and 
the  freight  train  coming  from  that  point  over 
the  same  track.  There  was  some  testimony 
that  Frank  Noel,  an  employ^  of  the  defend- 
ant, had  made  an  effort  to  stop  plalntifrs 
train  after  it  had  started,  and  as  to  this  the 
trial  judge  said: 

"Whether  the  passenger  train  inight  liave 
t>een  stopped  by  the  witness  Noel  is  perhaps 
not  the  most  vital  thing;  it  is  only  one  of  the 
circumstances  in  the  case  bearing  on  whether 
or  not  the  duty  that  devolved  on  the  represen- 
tatives of  the  company,  and  who,  for  all  prac- 
tical purposes,  were  the  company  on  that  occa- 
sion— whether  the  efforts  made  to  discharge  their 
duty  were  carefully  performed^  or  performed 
with  reasonable  care  or  not— it  is  only  one  cir- 
cumstance I>earing  upon  that  question." 

What  Noel  may  have  done  or  omitted  to  do 
was  utterly  irrelevant  to  the  single  question 
before  the  jury,  but  they  might  well  have 
thought,  from  what  was  said  to  them  by  the 
trial  judge  in  the  words  just  quoted,  that 
Noel  was  guilty  of  aegligenee  for  which  his 
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employer,  the  defendant  company,  was  an- 
swerable to  the  plaintiff.  In  refusing  defend- 
ant's request,  made  In  the  hearing  of  the 
jury,  that  they  be  Instructed  that  whether  or 
not  the  operation  of  the  Wilpen  train  on  the 
day  of  the  accident,  with  the  coadi  in  ad- 
vance of  the  engine,  contributed  to  the  In- 
jury of  the  plaintiff,  or  wh^her  or  not  the 
presence  of  signals,  telephones  or  telegraph 
service,  along  the  track  between  Llgonler  and 
the  p<^t  of  collision,  might  have  averted  the 
accident,  were  not  questtons  fbr  their  consid- 
eration, they  were  given  a  license  to  ccmclude 
otherwise,  and  to  return  a  verdict  against 
the  defendant  by  answering  these  two  ques- 
tions, or  one  of  .them,  adversely  to  it.  An 
unqualified  afflrmamce  of  defendant's  first 
point,  which  ought  to  have  been  given,  would 
have  saved  the  jury  from  what  may  have 
been  confusion. 

The  second  assignment  of  enor  is  sustain- 
ed, and  the  judgment  Is  revecsed,  with  a 
venire  facias  de  nova 


(Sn  Fft.  83) 

CLOTHIEK  et  aL  v.  HOFFMAN  CO.,  Inc.. 
et  aL 

(Supreme    Court   of   Pa>n«ylvanla.     April   3, 
1918.) 

1.  APFKAI.  Altn  ElBBOB  «s»1010(l)— ^VIKW— 

Findings  ot  Fact. 
Findings  of  fact  will  not  be  reversed  when 
based  upon  competent  evidence,  although  tliere 
is  sufficient  evidence  upon  which  the  lower  court 
might  have  reached  a  diiferent  conclusion. 

2.  AiPPKAIi  AND  £iBBOR  «=>1010(1)— DVIDEHCB 

— OoNOLtrsrvENEBS— RBvntw. 
In  a  suit  by  an  owner  of  a  building  to 
enjoin  an  adjacent  owner  from  usiugr  a  party 
wall  until  it  had  paid  plaintiff  the  appraised 
value  of  its  new  use  of  tlie  wall,  a  finding  on 
abundant  evidence  in  accordance  with  plalntifE's 
OMitentiona  was  conclusive  on  appeal. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  to  compel  payment  of  part  of  cost  of 
party  wall  by  Isaac  H.  Clothier,  Jr.,  and 
others  against  the  Hoffman  Company,  Incoi^ 
porated,  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

Argued  before  P0TTJB2B,  STEWABT, 
MOSCHZISKEB^  FRAZEB^  and  WAD- 
LING,  JJ. 

Julius  C.  Levi,  of  Philadelphia,  for  appel- 
lants. Henry  C.  Thompson,  Jr.,  and  Edwin 
S.  Dixon,  both  of  Philadelphia,  for  appellees. 

FRAZER,  J.  Blanner's  Incorporated  and 
the  Fleischmann  Construction  Company,  two 
of  the  defendants,  appeal  from  a  decree  in 
equity  ordering  them  to  pay  to  plaintiffs  a 
portion  of  the  cost  of  constructing  a  party 
wall.  The  bill  was  dismissed  as  to  the  other 
defendants. 

Plaintiffs  and  defendants  own  adjoining 
premises  in  the  city  of  Philadelphia  Icnown 
as  Nob.  831  and  883  Marliet  street,  respec- 


tively. On  plaintiffs'  property  was  erected 
a  hotel,  and  on  defendants'  a  brlclc  buUdlng 
three  stories  in  front  with  a  two-story  addi- 
tion in  the  rear;  the  two  properties  being 
separated  by  a  party  wall.  In  1903  plain- 
tiffs razed  their  hotel  building  and  erected 
in  Its  place  a  flve-story  structure.  At  that 
time  the  building  inspectpr,  after  an  exami- 
nation of  the  party  wall,  which  the  plaintiffs 
for  the  first  time  proposed  to  use,  decided 
that,  although  adequate  for  defendants'  prop- 
erty, it  was  not  sufficient  to  support  plain- 
tiffs' building,  and  ordered  the  wall  talsen 
down  and  a  more  substantial  one  erected  in 
accordance  with  municipal  requirements.  In 
1916  defendants  began  the  construction  of  a' 
four-story  building  to  extend  the  entire 
depth  of  their  lot,  and  proceeded  to  maize 
use  of  the  party  wall  erected  by  plaintiffs  in 
1903  by  cutting  openings  in  which  to  insert 
joists  and  timbers  necessary  in  the  construc- 
tion of  their  new  building.  The  parties  hav- 
ing failed  to  agree  upon  the  sum  defendants 
should  pay  plaintiffs  for  such  use,  and  de- 
fendants having  refused  to  accept  the  figures 
of  the  official  measurer,  who  appraised  the 
value  of  the  new  use  at  $4,007.63,  based  on 
one-half  of  the  cost  of  a  wall  of  the  charac- 
ter required  by  defendants'  building,  to 
which  was  added  measuring  charges,  making 
a  total  of  $4,160.04,  plaintiffs  brought  this 
bill  to  restrain  defendants  from  using  the 
division  wall  until  payment  for  the  use  is 
made.  The  court  below,  after  hearing, 
adopted  the  figures  of  the  appraiser  as  fair- 
ly representing  the  value  of  the  new  use 
made  of  the  wall  by  defendants,  and  directed 
that  the  sum  found  due  be  paid  with  costs, 
less  a  payment  previously  made. 

The  contention  of  defendants  is  that,  in- 
stead of  being  chargeable  with  one-half  of 
what  a  new  wall  would  have  cost  them  in 
1916,  they  are  liable  for  only  one-half  thia 
cost  of  the  difference  between  the  cubical  con- 
tents of  a  new  wall  built  at  that  time  and 
the  cubical  contents  of  the  wall  which  existed 
In  19as.  This  contention  is  based  on  the  the- 
ory that  the  old  wall  was  not  entirely  re- 
moved, but  merely  reconstructed,  and  that 
the  cost  of  such  reconstruction  represented 
the  maximum  outlay  properly  chargeable  to 
them.  The  act  of  February  24,  1721  (1 
Smith's  Laws,  p.  125)  requires  the  first  build- 
er to  be  reimbursed  for  one-half  of  the  cost 
of  constructing  a  party  wall,  "or  for  so 
much  thereof  as  the  next  builder  shall  have 
occasion  to  make  use  of,  before  such  next 
builder  shall  in  any  way  use  or  break  into 
the  said  wall.  The  charge  or  value  thereof 
to  be  set  by  the  said  regulators."  The  act  of 
May  S,  1899  (P.  L.  193,  i  24),  makes  it  the 
duty  of  the  building  Inspectors  to  examine 
party  or  division  walls,  and.  If  defective,  out 
of  repair,  insufficient,  or  unfit  for  the  pur- 
pose of  the  existing  building,  or  any  new 
building  about  to  be  erected,  such  wall  "shall 
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be  repaired  or  made  good  or  taken  down  by 
the  parties  building,  as  tbe  inspector's  deci- 
sion may  be,"  and  furtber  provides  that  the 
cost  of  repair,  remoival,  or  a  new  wall,  as 
the  Case  may  be,  Shall  be  borne  by  the  ad- 
joining owner  "In  proportion  to  the  amount 
of  such  wall  or  walls  which  is  or  shall  be 
respectively  nsed  by  their  said  buildings," 
and  that  where  such  walls  are  "sufficient 
only  for  the  purpose  of  tbe  new  building," 
the  entire  expense  is  to  be  borne  by  the  par- 
ty ereotlng  the  new  building. 

In  support  of  their  claim  defendants  point 
to  section  2S  of  the  act  of  1899,  which  pro- 
vides that,  where  there  are  existing  walls 
"whose  thickness  at  the  time  of  their  erection 
was  In  accordance  with  the  requirements  of 
the  then  existing  laws,  but  which  are  not  in 
acoordanoe  with  the  requirements  of  this  act, 
may  be  used,  if  in  good  condition,  for  the 
ordinary  use  of  party  walls:  Provided,  the 
height  of  the  same  be  not  increased.  In  case 
it  is  desired  to  increase  the  height  of  the 
existing  party  or  independent  walls,  whidi 
walls  are  less  In  thickness  than  required  un- 
der this  act,  the  same  may  be  done  with  a 
lining  of  brickwork  to  form  a  combined 
thickness  with  the  old  walls  of  not  less  than 
four  Inches  more  than  the  thickness  required 
for  a  new  wall,  corraqKmding  with  the  total 
height  of  the  wall  when  so  increased  In 
height"  Under  this  section  defendants  as- 
sert that  as  the  reinforcing  of  the  walls  In 
existence  In  1903  with  a  lining,  and  recon- 
structed to  the  height  necessary  to  support 
their  presMit  building,  was  practicable,  they 
should  be  charged  only  with  this  portion  of 
the  expense. 

[1,1]  A  serious  difficulty  in  the  way  of  adopt- 
ing this  theory  is  the  finding  of  the  court  be- 
low that  the  old  wall  was  in  fact  taken  down 
and  a  new  one  erected  in  its  idace.  No  excep- 
tion was  taken  to  this  finding.  Defendants, 
however,  reffer  to  the  application  made  by 
them  to  the  court  below  to  allow  exceptions  to 
be  filed  nunc  pro  tunc  after  aiH?eal  was  tak- 
en, and  have  assigned  as  error  the  refasal  to 
permit  sudi  exceptions  to  be  filed.  Assum- 
ing the  question  to  be  properly  before  us,  It 
would  not  materially  help  defendants'  case. 
Hie  act  of  1809  permits  the  inspector,  in  his 
discretion,  to  order  an  old  wall  to  be  repaired 
or  taken  down  entirely  and  r^laced.  The 
Inspector  was  called  as  a  witness,  and  there 
was  offered  in  evidence,  in  connection  with 
his  testimony,  his  reports  to  the  chief  of 
the  bureau  of  building  inspection,  whldi 
show  he  concluded  the  existing  party  wall 
was  unfit  for  tbe  new  building  about  to  be 
erected  by  plaintiffs  on  No.  881,  and  that  he 
had  "ordered  same  to  be  taken  down  and  a 
legal  party  wall  built"  He  further  tesUfied 
that  while  the  existing  wall  was  ample  for 


the  requirements  of  the  building  then  on  de- 
fendants' premises;  it  was  not  suitable  for 
the  new  building  idalntiffs  proposed  to  erect 
and  "therefore  it  was  oondemned  as  provid- 
ed for  in  tbe  act  of  asscfmbly  as  insufficient 
for  the  purpose  of  the  new  building,  and 
was  torn  down  and  a  new  party  wall  baUt" 
He  also  said  that  at  the  time  tbe  building 
No.  831  was  erected  the  division  wall  was 
an  old  one,  and  had  been  standing  fbr  a 
period  of  from  SO  to  100  years,  which  would 
probably  account  for  his  condnslon  that  It 
should  be  taken  down.  In  contradiction  of 
this  testimony,  and  in  rapport  of  their  ex- 
ceptlon  to  the  finding  of  the  trial  Judge  that 
the  old  wall  was  removed,  defendants  called 
the  architect  who  prepared  the  plans  for  tbe 
building  erected  in  191S,  and  who  testified, 
that  an  examination  of  the  party  wall  show- 
ed its  greater  part  had  been  reconstructed, 
and  that  "from  an  architectural  point  of 
view"  a  part  of  tbe  old  wall  was  "embodied 
in  the  wall  constructed"  by  plaintiffs  In 
1903.  The  witness  admitted,  however,  he 
had  not  seen  the  building  previous  to  1916k 
IS  years  after  its  reoonstructicHi,  and  based 
his  conclusion  upon  an  examination  of  the 
wall  from  an  architectural  point  of  view, 
and  on  the  presumption  that  the  wall  exist- 
ing In  1903  was  sufficiently  strong  to  carry 
at  least  the  three-story  building.  The  ques- 
tion for  OS  Is  not  whether  we  might  have 
taken  the  same  view  of  the  evidence  as  the 
trial  Judge,  but  whether  there  is  evidence  In 
the  case  to  sustain  tbe  conclusion  reached  by 
him.  The  evidence  that  the  old  wall  was 
remodeled  rather  than  reconstructed  is  not 
so  clear  and  conclusive  as  to  warrant  a  re- 
versal of  the  finding  of  ttie  court  bdow. 
Hull  V.  Delaware  &  Hudson  Co.,  266  Pa.  233, 
99  AtL  740;  Scranton  v.  Scranton  Ooal  Oo., 
266  Pa.  322,  100  Atl.  813. 

The  above  disposes  of  substantially  the  en- 
tire question  Involved,  there  being  no  serious 
dispute  as  to  the  liability  of  defendants  to 
reimburse  plalntlff!s  to  the  extent  of  one- 
half  the  cost  of  so  much  of  the  wall  as  de- 
fendants had  occasion  to  use,  less  deductions 
provided  by  statuta  In  this  case  we  are 
olearly  of  tbe  opinion  such  share  was  prop- 
erly represented  by  one-half  of  the  coat  of 
constructing  a  wall  of  the  character  defend- 
ants would  have  been  obliged  to  build  In 
1916  (Bailey's  Appeal  [Supreme  Court]  1 
W.  N.  C.  360),  as  found  by  the  court  below. 
This  role  la  not  Inoon^tent  with  the  prin- 
ciples laid  down  In  H<rfIstot  v.  Voight  146 
Pa.  632,  23  AtL  361,  (German  NaUonal  Bank 
V.  MeUor,  238  Pa.  415,  86  AtL  467,  and  Ste- 
venson V.  Mellor,  246  Pa.  606,  92  AtL  713, 
dted  and  relied  tqxm  by  defendants. 

The  Judgment  Is  affirmed. 
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LONGBOTTOM  t.  EMERY  et  aL 

tSupreme   Court   of   Pennsylvania.     April  22, 
1918.) 

1.  Bakkbtjptot  «s»li8(ll>— Life  iNBtniANOs 

— ASSIONUKNI  07  POLIOT— PaTUKNT  OF  PKE- 

ttivuu. 
That  a  husband  paid  premiums  on  his  life 
insurante  polfcjr,  assigned  to  his  wife,  does  not 
affect  her  title  to  the  policy  as  against  her  hns- 
band's  trustee  in  bankruptcy. 

2.  Husband  and  Wira  *=>1880l)— Pbopebtt 
Claimed  sr  Wips  —  SumciKNCT -oir  Bvi- 

DKNCE. 

Where  a  wife  claims,  as  against  her  hus- 
band's creditors,  property  acquired  daring  cov- 
erture, though  the  proof  must  be  clear  and  sat- 
isfactory, a  mere  doubt  will  not  defeat  the  wife's 
claim. 

3.  BAHKBtWTCy  «=»303(3)— Claims  o»  Wir»- 

EVIDENCE. 

Suit  by  trustee  in  bankruptcy  against  bank- 
rupt's wife,  to  whom  insurance  had  been  assigned, 
was  properly  dismissed,  where  there  was  nothing 
to  show  that  at  time  of  assi^ment  defendant 
was  insolvent,  or  that  any  of  his  creditors  at  the 
time  of  the  bankruptcy  were  creditors  at  the 
time  of  the  assignment. 

Appeal  from  Court  of  Cwnmon  Pleas,  Phil- 
adelphia County. 

Bill  by  Albert  S.  Lbngbottom,  trustee  in 
bankruptcy,  against  John  W.  Emery  and  oth- 
ers. From  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed,  and  appeal  dismissed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TEH.  STEWART,  MOSCHZISKEB,  and 
FRAZBR,  JJ. 

Wm.  Potter  Davis,  Jr.,  Samuel  W.  Cooper, 
Robert  J.  Byron,  and  Stanley  WllUamsmi, 
all  of  Phlladelpbla,  for  appellant  J.  Wash- 
ington Logne,  of  Philadelphia,  for  appellee 
Ida  W.Emery.  O.  Stanley- Hurlbot,  of  Phlla- 
ddphja,  torappellee  John  W.Emery.  George 
Douglas  Hay  and  Thomas  De  Witt  Cnyler, 
both  of  Philadelphia,  for  appellee  Equitable 
Lite  AssuB.  Soc.  of  the  United  States. 


POTTER,  J.    This  bill  In  equity  was  filed 
by  the  trustee  in  bankruptcy  of  the  estate 
of  John  W.  Emery,  against  John  W.  Emery, 
Ida  W.  BmeiT  and  the  Equitable  Life  Assur- 
ance Society  of  the  United  States.    It  is  aver^ 
red  in  the  bill  that  the  defendant  John  W. 
Emery  has  been   adjudicated  a  Toluntary 
bankrupt,  and  that  plaintiff  was  duly  ap- 
pointed his  trustee;    that  the  bankrupt  In- 
daded    In    the   schedule   of    his   liabilities 
and  assets  a  policy  of  insurance  on  his  life, 
issued  March  3,  1901,  by  the  defendant  so- 
ciety, which  was  assigned  June  22,  1901, 
by  him  to  his  wife,  the  defendant  Ida  W. 
£mery,  and  which  now  has  a  cash  surren- 
tier  value  of  $3,030k    This  policy  was  orig- 
inally   made    payable    to    Emery's    execu- 
tors, admtnistratei^  and  assigns,  was  In- 
dorsed over  by  him  to  his  wife  as  stated, 
"was  indorsed  back  on  November  29,  1909,  to 
jite  executors,  administrators,  and  assigns. 


and  was  again  Indorsed,  on  March  28,  1912, 
to  his  wife,  if  living,  and,  If  not,  then  to  his 
executors,  administrators,  and  assigns.  The 
policy  contained  a  provision  giving  the  as- 
sured the  power  at  any  time  to  change  the 
beneficiary  by  filing  with  the  society  a  writ- 
ten request  to  that  effect  and  complying  with 
certain  btber  requirements.  Plaintiff  denied 
t&at  Ida  W.  Bknery  was  the  owner  of  or  had 
any  interest  in  the  policy,  and  averred  that 
he  had  demanded  from  the  bankrupt  the 
delivery  of  the  policy  or  the  payment  of  the 
amount  of  Its  cash  surrender  value ;  but  the 
bankrupt  refused  to  comply  with  his  de- 
mand contending  that  the  policy,  with  all 
its  rights  belonged  to  his  wife. 

Plaintiff  prayed  for  a  mandatory  injunc- 
tl<m  commanding  the  defendants  John  W. 
limery  and  Ida  W.  Emery  to  turn  over  to 
him  the  policy  of  insurance,  and  requiring 
the  defendant  society,  which  held  the  policy 
as  collateral  security  for  a  premium  loan,  to 
turn  over  to  plaintiff  the  policy,  or  Its  cash 
surrender  value.  He  also  prayed  that  de- 
fendants be  enjoined  from  assigning  the 
policy  or  receiving  or  paying  Its  cash  surren- 
der value. 

The  answers  of  defendants  set  up  that  Ida 
W.  Eknery  held  the  policy  as  security  for  a 
loan  of  110,000,  made  by  heir  In  1901  to  her 
husband,  and  that  It  was  her  sole  and  sepa- 
rate property,  and  her  husband  had  no  inter- 
est whatever  In  It.  The  court  below  dismiss- 
ed the  bill,  and  plalntUt  has  appealed.  His 
counsel  have  filed  111  assignments  of  error, 
most  of  them  to  the  dismissal  of  exceptions 
to  the  adjudication.  The  eighth  and  ninth 
asslgimiaits  are  to  the  final  decree,  and,  aft 
the  questions'  raised  by  this  appeal  may  be 
considered  under  these  asslgnm»its.  It  Is  un- 
necessary to  consider  the  others  In  detail. 

The  Issues  Involved  are  essentially  ques- 
tions of  fact.  The  substance  of  the  findings 
of  fact  by  the  trial  Judge  is  stated  by  him 
as  follows: 

"Ida  W.  Emery  was  the  wife  of  John  W.  Em- 
ery, and  was  the  owner  of  real  estate  in  Atlantio 
City,  N.  J.  There  is  no  testimony  that  this  real 
estate  was  derived  from  her  husband.  In  May,^ 
1901,  John  W.  Emery  borrowed  from  Ida  W. 
Ehneiy  the  sum  of  $9,000,  or  a  little  less,  and 
this  policy  of  $10,000  was  issued  to  John  W. 
Emery,  and  on  the  22d  of  June,  1901,  the  policy 
was  indorsed  as  payable  to  Ida  W.  Emery,  wif» 
of  the  assured,  if  hving;  if  not,  then  to  the  as- 
sured's  executors,  administrators,  or  assigns. 
Ida  W.  Emery  mortgaged  her  real  estate  in 
Atlantic  City  for  the  sum  of  $9,000,  less  charges, 
and  the  money  was  handed  over  to  John  W.  Em- 
ery. Subsequently  the  policy  of  insurance  was- 
reassigned  by  Ida  W.  Emery  to  John  W.  Emery, 
that  he  might  use  it  as  collateral  security;  and, 
subsequenubr  thereto,  the  policy  was  released  and 
the  assignment  returned  to  her,  and  on  Mardi 
28,  1912,  the  policy  was  Indorsed  In  compliance 
with  the  written  request  of  the  assured,  duly  ac- 
knowledged, and  'it  is  hereby  declared  that  tits' 
amount  due  at  the  death  of  the  assured  shall  be- 
payable,  not  to  the  beneficiaries  hereunto  desig- 
nated, but  to  the  assured's  wife,  Ida  W.  Emery, 
if  living,  and,  If  not,  then  to  the  assured's  ezec- 
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atom,  admlnistraton  or  amtgnB;  the  other  condi- 
tiona  and  requirements  remaining  nnchanged.' 
And  immediatelythereafter  the  policy  was  hand- 
ed back  to  Ida  W.  Emery,  and  remained  in  her 
control  until  after  John  W.  Emery  was  adjudi- 
cated a  bankrupt  The  petition  ui  bankruptcy 
filed  by  John  W.  Emery  was  under  date  of 
March  27, 1915." 

These  findings  of  fact  are  supported  by 
the  evidence.  It  appears,  therefore,  that  as 
Mrs.  Emery  gare  a  Taluable  consideration 
for  the  policy  her  title  to  It  is  good,  and  her 
husband's  trustee  Id  bankruptcy  has  no  valid 
claim  upon  it.  The  fact  that  aa  two  occa- 
sions she  loaned  the  policy  to  her  husband 
for  th»  purpose  of  raising  money  can  make 
no  difference,  for  in  1912,  three  years  before 
the  adjndicatl(»i  In  bankruptcy,  It  was  re- 
assigned to  her. 

[1]  The  payment  of  premiums  by  her  hus- 
band would  not  affect  Mjts.  Emery's  title  to 
the  policy.  Malone's  Appeal,  38  Leg.  Int  303, 
affirming  Malone's  Estate,  13  Phlla.  318,  8 
Wkly.  Notes  Gas.  179.  In  that  case,  Pen- 
rose,-J.,  in  an  opinion  adopted  by  this  court 
said  (pagedie): 

"It  is  immaterial  therefore  that  the  premiums 
were  in  some  instances  paid  by  the  piusband'sl 
firm.  Such  payments  could  only  make  the  firm 
a  creditor  to  Uie  amount  advanced  and  would 
give  no  interest  in  the  policy  itself." 

[2,  S]  In  the  present  case  there  was  no  evi- 
dence whatever  to  show  that  John  W.  Em- 
ery was  insolvent,  either  when  his  wife  ac- 
quired the  Atlantic  City  property,  or  in  1901, 
when  she  mortgaged  it  for  his  benefit,  and 
he  made  her  the  beneficiary  of  the  insurance 
policy  on  bis  life.  Nor  does  It  appear  that 
any  of  his  creditors  at  the  date  of  his  bank- 
ruptcy in  1912  were  creditors  in  1901  or  prior 
tbereta  The  cases  cited  by  counsel  for  ap- 
pellant In  their  argument,  to  the  effect  that, 
where  a  married  wcMuan  claims  property  ac- 
quired by  her  during  coverture,  the  burden 
is  upon  her,  as  against  her  husband's  cred- 
itors, to  substantiate  her  claim  by  proof  that 
Is  clear,  full,  and  satisfactory,  relate  only 
to  creditors  whose  rights  had  accrued  at  the 
time  she  acquired  title,  and  not  to  those 
whose  rights  accrued  many  years  thereafter. 
In  the  latest  of  the  cases  cited,  Heiges  v. 
Pifer,  224  Pa.  628,  629,  73  AtL  950,  951,  It 
was  said  per  curiam: 

"It  is  an  established  rule  of  evidence  that  a 
wife,  claiming  property  acquired  during  cover- 
ture against  her  husband's  creditors,  is  required 
to  substantiate  her  claim  by  proof  suflScient  to 
repel  all  adverse  preBumptlons.  But  the  law 
does  not  require  proof  of  such  a  character  aa 
to  relieve  from  every  doubt,  but  only  proof  that 
is  clear  and  satisfactory.  A  mere  doubt  will 
not  operate  to  defeat  the  wife^s  daim." 

In  the  present  case,  evidence  that  there 
was  a  lapse  of  some  14  years  between  the 
time  when  Mrs.  Emery  acquired  title  to  the 
Insurance  policy  and  the  adjudication  In 
bankruptcy,  is  strongly  persuasive  of  the  va- 
lidity of  her  claim. 

The  assignments  of  error  are  overruled. 


'  the  decree  of  the  court  below  Is  afllrmed, 
and  this  appeal  la  dismissed,  at  the  cost  of 
appellant 

^^^^^  (Ml  Pa.  106) 

COMMONWEAI/PH,  to  Use  of  COLONIAI. 

TRUST  CO.  OF  READING  et  al.  v. 

OREGORY  et  aL 

(Supreme    Court    of   Pennsylvania.     April    S, 
1918.) 

1.  'EixECVTOBB  Ain>  AninNisraATOBS  4=:>29(2) 
— nonbesidknt  bzxcotob  —  failttrb  to 
Takk  -Bonos. 

Under  Act  March  15»  1832  (P.  L.  142)  «  27, 
providing  that  letters  to  a  nonresident  executor 
without  a  bond  shall  be  void,  such  letters  are 
void  only  when  judicially  so  declared. 

2.  EXECTJTVBS  AND  Adhhtistsatobs  «=>29(1) 
-De  Facto  Exxcutob. 

After  letters  testamentary  are  granted,  even 
though  improperly,  the  person  named  is  a  de 
fapto  executor,  answerable  to  the  orphans'  court 
until  duly  discharged. 

8.  EXKCt7T<»S  AND  ADldNISTRATOBS  «=>644— 
IKFBOPBB  GBANT  OV  LETTEBS— LiABIUTT  TO 

AcnoN. 
WhUe  Act  March  16,  1832  (P.  U  142),  pro- 
vides that  a  person  to  whom  letters  are  improp- 
erly granted  shall  be  sued  and  treated  as  an 
executor  of  his  own  wrong,  such  person  is  lia- 
ble, not  only  to  citation  from  the  orphans'  court, 
but  also  to  suit  at  law  as  an  executor  de  son 
tort 

4.    ESZCUTOBS  AND  ADlOmBTSATOBS  <S>461— 

Patuent    to    ExBCDToa — Revocation    or 

LdCTTXB— ACCOUNTINO. 

Payment  to  one  to  whom  letters  testamentary 
have  been  eranted,  though  subsequently  revok- 
ed, are  lawful  acta  for  wliidi  the  person  named 
as  executor  may  t>e  cited  to  settle  the  accounts. 

6.  ElZBOnTOBS  AND  ADiaNIBTSATOBS  «=>51d(l) 

—Default    or   Konbesident    ESxEctrroB— 

LlABIUTT   or  DOHICILXABT  E<XKCUT0B. 

Where  a  nonresident  executor  is  guilty  of 
culpable  omission,  resulting  in  loss  to  the  estate, 
he  and  the, domiciliary  executor  are  jointly  re- 
sponsible. 

0.  JnnoES  «s>87— LlABIUTT  or  Rboisicb  on 
Bond. 

'^here  a  register  of  wills  grants  letters  to  a 
nonresident  executor  without  obtaining  bond 
required  by  Act  March  16,  1832  (P.  L.  142)  | 
27,  and  the  executor  defaulted  and  the  resident 
executor  died  insolvent,  register  la  liable  on  his 
official  bond. 

7.  judoes  «=>97— llabiutt  or  rxoistkb  on 
Bond. 

Where  a  decree  was  entered  sgainst  a  non- 
resident and  a  local  executor,  before  the  death 
of  the  latter,  after  a  devastavit,  such  decree  is 
conclusive  against  the  register  and  his  sureties 
to  the  extent  of  their  obligatirai. 

8.  EZECUTOBS  AND  Adkinistratobs  «=9427— 
Rights  at  Action— Refbxsentative  ob  In- 

'DIVIDDAL  CAPAcnr. 

Where  resident  executor  was  a  Joint  tort- 
feasor with  a  nonresident  executor  for  misap- 
propriation of  funds  of  the  estate,  that  the 
resident  executor  appeared  as  a  use  plaintift  in 
a  representative  capacity  in  action  against  the 
register  was  no  ground  for  objectton,  as  he  uki 
the  nonresident  were  answerable  in  their  indi- 
vidual capacity. 

9.  EXECxrroBS  and  Adkinistratobs  9=>o19(1) 
— Suit  on  Bond  or  REoiBrrEB^-DsAm  of 
PLAiNTinr— Substitution  or  Use  Pi.aih- 

TIEF. 

Where  resident  executor  died  after  bringing 
suit  on  the  register's  bond,  and  a  use  plainml 
was  appointed  to  continue  the  suit,   he  may 
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collect  and  remit  the  money  to  the  domiciliary 
executor  in  state  in  which  decedent  died. 

]0.   BSZKCUTOBS   AND    ADiaNISTBATOBB   4=>522 

— Dbvabtavxt— Rkcoveby  raau.  RsoianBa— 

DiSTBIBDTION  Or  PUNDS. 

Where  through  maladministration  of  an 
ancillary  executor  losses  occurred  in  Pennsyl- 
vania, and  the  court  of  the  state  determined  the 
amounts  due  and  ordered  devastavit  made  good 
when  the  fund  ia  realized,  the  Pennsylvania 
creditors  will  be  first  paid,  and  the  balance  then 
remitted  to  the  domiciie  of  the  decedent. 

Appeal  from  Oonrt  of  Common  Pleas, 
Berks  Connty. 

Action  by  the  Commonwealth,  to  the  nse 
of  the  C!oloDlal  Trust  Company  of  Reading, 
as  administrator  de  bonis  non  of  Joseph 
Middleby,  deceased,  and  others,  against 
George  R.  Gregory  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  POTTER,  STBWIART, 
MOSCHZISKER,  PRAZBR,  and  WAULING, 
JJ. 

Joseph  R.  Dickinson  and  Fred  A.  Marx, 
both  of  Reading,  for  appellant&  W.  K.  Ste- 
vens and  W.  B.  Bechtel,  both  of  Reading,  for 
appellee. 

MOSCHZISKER,  J.  This  suit  is  against  a 
register  of  wills  and  the  surety  on  his  bond ; 
the  plalntUf  recovered  a  verdict,  upon  which 
Judgment  was  entered,  and  defendants  have 
appealed. 

The  following  facts  were  established:  At 
the  time  in  question  George  R.  Gregory  was 
the  duly  elected  register  of  wills  of  Berks 
county,  and  the  Berks  County  Trust  Compa- 
ny was  the  surety  on  his  oflSdal  bond.    Jos- 
eph Middleby,  domiciled  In   Massachusetts, 
but  doing  business  at  Reading,  Pa.,  died  tes- 
tate May  20,  1911.    He  ai^inted  as  execu- 
tors Jere  J.  McCarthy  and  Milton  A.  Gherst, 
the  first  a  nonresident  and  the  other  a  res- 
ident of  this  stata    The  will  of  Mr.  Middle- 
by  was  duly  probated  in  Massachusetts  and 
letters  testamentary  Issued  to  McCarthy  and 
Gherst    June  10,  1911,  ancillary  letters  were 
granted  to  the  same  persons  by   Gregory, 
without  reacting  a  bond  from  McCarthy,  the 
nonresident  executor,  as  required  by  section 
27  of  our  act  of  March  15,  1832  (P.  L.  18S, 
142   [session  of  1831-32]).     In  due  course, 
the  orphans'  court  of  Berks  county  found 
a  devastavit  in  the  decedent's  estate,  and, 
Mr.  McCarthy  having  been  dismissed  as  an- 
cillary executor  on  January  11,  1913,  a  de- 
cree was  entered  October  30,  1915,  directing 
M.  A.  Gherst  and  Jere  J.  McCarthy  to  pay 
over  to  "M.  A.  Gherst,  accountant,"  the  re- 
maining ancillary  executor,  $49,678.66.    Noth- 
ing In  fact  having  been  done  to  fulfill  the  re- 
gnlranents  of  tlils  decree,  and  no  other  sub- 
stantial recovery  bdng  possible  In  this  Ju- 
risdiction, December  81,   1915,  the  pres^it 
suit,  on  the  (^dal  bond  of  the  register,  was 
Instltnted  in  the  name  of  the  commonwealth 
"for  the  use  of  M.  A  Gherst  one  of  the  ex- 


ecutors of  Joseph  Middleby,  deceased,"  and 
certain  designated  creditors.  Subsequently 
Mr.  Gherst  died,  insolvent  April  25,  1916, 
the  Colonial  Trust  Company  of  Reading  was 
duly  appointed  ancillary  administrator  d. 
b.  n.  c.  t  a.  of  Joseph  Middleby,  deceased, 
and  substituted  as  a  use  plaintiff  upon  the 
present  record.  The  last-mentioned  plaintiff 
elected  to  try  Its  case  separately  from  those 
of  the  other  use  plaintiffs,  and  the  trial  pro- 
ceeded accordingly. 

Most  of  the  material  fticts  Involved  were 
established  by  averments  in  the  statement  of 
claim,  admitted  or  not  sufficiently  denied 
In  the  aflSdavIt  of  defense,  and  the  others 
were  duly  proved;  but  the  defendants  raise 
a  number  of  interesting  issues  of  law,  all  of 
which  were  decided  against  them  by  the 
court  below.  We  shall  briefly  discuss  and 
determine  these  issues  In  the  order  which 
seems  most  suitable  to  the  case  as  a  whole. 

Section  27  of  the  act  of  1832,  supra,  pro- 
Tides: 

"If  any  register  shall  grant  letters  testamen- 
tary to  any  person,  not  being  an  inhabitant  of 
this  commonwealUk,  *  *  *  without  having 
*  *  *  taken  a  bond  and  sureties  In  the  man- 
ner hereinbefore  prescribed,  such  letters  shall 
be  void,  and  every  person  acting  under  them 
shall  be  deemed,  and  may  be  sued,  and  in  all  re- 
spects treated,  as  an  executor  of  his  own  wrong, 
and  the  register  granting  the  same,  and  hlis 
sureties,  shall  be  liable  to  pay  all  damages  which 
shall  accrue  to  any  person  by  reason  thereof." 

The  form  of  bond  is  prescribed  in  section 
24  of  the  act  which  provides,  Inter  alia,  that 
the  principal  In  the  obligation  must  agree 
to  file  an  account  of  his  administration  in 
the  orphans'  court  of  the  proper  county  and 
pay  the  awards  made  by  that  tribunal. 

[1]  J4>peUants  contend  that  under  the 
above-quoted  section  of  the  Act  of  1832,  su- 
pra, Jere  J.  McCarthy,  not  having  entered 
a  bond,  was  simply  an  executor  de  son  tort 
and  hence  the  orphans'  court  had  no  juris- 
diction to  find  a  devastavit  against  him  or 
order  payment  thereot  We  cannot  sustain 
these  contentions.  In  the  first  place^  it  is 
to  be  observed  the  act  does  not  state  that 
letters  granted  to  a  nonresident  without  the 
entry  of  a  bond  shall,  for  all  purposes,  be  ip- 
so facto  void ;  while  the  word  "void"  la  used, 
evidently  the  legislative  intention  was  to 
provide  that  letters  thus  Improperly  granted 
shall  be  void  when  Judicially  so  declared  by 
a  proper  tribunal,  and  that  they  must  be 
thus  adjudged  upon  showing  the  nonentry  of 
a  bond.  Huff's  Estate,  16  Serg.  &  R.  39,  41, 
42,  contains  some  relevant  general  princi- 
ples, by  TUghman,  O.  J.,  whicb  it  wlU  be 
helpful  to  r^;)eat  here.    It  la  there  said: 

"An  executor  to  whom  probate  has  been  grant- 
ed, differs  from  an  executor  de  son  tort  The 
former  has  acted  under  letters  testamentary, 
from  an  officer  who  had  jurisdiction  in  the  case; 
^e  latter  has  never  acted  but  under  a  usurped 
authority.  ♦  «  •  The  granting  of  probate 
by  the  register  of  wills  is  a  judicial  act  and, 
while  it  remains  in  force,  it  cannot  be  contra- 
dicted;   *    *    *    the  probate,  until  annulled,  be- 
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ing  condnsiTe  evidence.  •  •  •  A  debtor 
•  •  •  Is  therefore  justified  in  making  pay- 
ment to  the  person  vho  appears  to  be  executor," 

We  there  dedided  that  payments  made  by 
one  to  whom  letters  testamentary  had  been 
granted  while  such  letters  were  in  force, 
even  thoue^  subsequently  revoked,  were  law- 
ful acts,  In  consequences  of  which  the  per- 
son named  therein  as  executor  might  be  dted 
by  the  orphans'  court  to  settle  an  account. 

[2-4]  When  we  read  as  a  whole  the  stat- 
utory provision  now  before  us,  and  apply 
thereto  the  legal  principles  just  quoted  from 
Tilglunan,  O.  J.,  two  things  are  dear:  (1) 
After  letters  testamentary  are  granted,  even 
tliough  Improperly,  the  person  named  therein 
fii  a  de  facto  executor,  answerable  for  his 
deeds  to  the  orphans'  court,  until  duly  dis- 
charged by  the  revocation  of  his  prima  fade 
right  to  act  Ci)  While  the  statute  here  in 
question  provides  that  a  person. to  whom  let- 
ters are  improperly  granted  shall  be  deemed 
and  "may  be  sued  and  in  all  respects  treated 
as  an  executor  of  his  own  wrong,"  yet  It  does 
not  require  that  he  must  be  so  sued  and 
treated ;  the  manifest  intent  belag  that  such 
a  person  shall  be  liable,  not  only  to  dtation 
from  the  orphans'  court,  but  also  to  suit  at 
law  as  an  executor  de  son  tort — ^In  other 
words,  that  he  shall  be  liable  to  the  strict 
accountability  to  which  one  occupying  that 
posltioD  is  subject.  Furthermore^  in  the 
case  at  bar,  as  stated  by  the  court  below, 
not  only  did  McCarthy  act  oA  the  letters 
granted  to  him,  wliidi  would  tend  to  make 
him  liable  to  account  to  the  orphans'  court 
(Ddbert's  Appeal,  Na  2,  83  Pa.  468,  474), 
but  he  appealed  to  this  court  from  the  decree 
of  that  tribunal  disdiarglng  him  from  Us 
office  as  ancillary  executor  (McCarthy's  Ap- 
peal, 242  Pa.  89,  42,  88  AtL  773),  and  we  then 
said  tha^  "tot  the  purpose  of  the  estate," 
McCarthy  was  "witliin  the  Jurisdiction  of 
the  [origans']  court" 

[t]  Appellants  claim,  however,  that  even 
though  it  be  conceded  the  orphans'  court  had 
Jurisdiction  b>  settle  the  devastavit  and  or- 
der payment  of  the  amount  involved,  the 
present  defendants  not  being  parties  to  the 
record  in  that  proceeding,  there  can  be  no 
recovery  against  them  here,  because  the  dam- 
ages alleged  to  have  been  sustained  by  such 
devastavit  were  not  again  proved  in  this 
case;  In  brief,  that  the  finding  of  the  or- 
plians*  court  as  to  the  amount  of  the  devasta- 
vit is  not  binding  against  these  defendants. 
We  see  no  merit  in  this  contention.  Mc- 
Carthy was  guilty  of  the  misconduct  of  de- 
cedent's business  which  caused  the  surcharge 
by  the  orphans'  court;  yet  because  of  cul- 
pable acts  of  omission  on  the  part  of  Gherst 
bis  colleague,  both  of  them  were  properly 
held  to  be  jointly  responsible  for  the  result* 
Ing  losses.  Irwin's  Appeal,  86  Pa.  294,  290. 
Had  the  register  obtained  a  bond  with  prop- 
er sureties,  the  latter,  upon  McCarthy's  de- 
fault weald  have  been  obliged  to  pay  these 
tosses,  and.  In  an  action  on  this  bond,  the  de- 


cree foUovring  the  audit  would  be  conclusive 
against  such  sureties,  even  though  they  were 
not  parties  to  the  proceedings  in  the  oriAant^ 
court  Gather  ▼.  Com.,  7  Pa.  285,  286;  Hart- 
ssell  ▼.  Com.,  42  Pa.  453,  461;  Tung's  Estate, 
109  Pa.  35,  40,  48  Aa  692;  Com.  T.  Rubl,  199 
Pa.  40,  44,  48  AU.  90S. 
'  [•]  We  think  no  error  was  committed  in 
treating  the  decree  of  that  tribunal  as  equal- 
ly conclusive  against  the  present  appellant 
and  his  sureties;  for,  otherwise,  the  common 
pleas  would  be  obliged,  in  effect  to  go  into, 
review  and  determine  the  question  of  the 
proper  settlement  of  the  decedent's  estate, 
after  all  the  issues  involved  bad  been  deter- 
mined by  the  orphans'  court  as  shown  by  the 
record  ttiereof,  which  was  properly  admitted 
in  evidence  at  the  trial  below. 

To  continue  our  consideration  of  thia 
tMrancb  of  the  case,  ^le  register  failed  in  his 
obligation  to  secure  a  bond  from  McCarthy: 
but  the  former,  himself,  was  under  bond  for 
the  proper  discharge  of  his  offldal  duties. 
On  the  facts  at  bar,  what  is  the  llaWllty  of 
the  sureties  upon  this  latter  bond?  Section 
27  of  the  act  of  1832,  supra,  provides  that 
any  register  of  wills  who  grants  letters  tes- 
tamentary to  a  nonresident  without  taking 
a  bond,  with  sureties  (stipulating  that  the 
person  to  whom  the  letters  are  Issued  shall, 
inter  alia,  duly  pay  the  awards  of  the  or- 
phans' court  upon  the  settlement  of  the  es- 
tate committed  to  his  care),  "shall  be  liable 
to  pay  all  damages  which  shall  accrue  to 
any  person  by  reason"  of  the  failure  to  ex- 
act sndi  a  bond.  Here,  no  matter  whose 
name  appears  as  representing  the  estate 
of  Joseph  Middleby,  deceased,  that  estate  is, 
and  at  all  times  was,  the  real  use  plaintUT, 
and,  had  the  register  performed  his  duty  and 
obtained  a  Ixind  from  McCarthy,  on  the  lat- 
ter's  default  it  would  presumably  hare  been 
made  whole  by  the  sureties  on  this  bond; 
but  "by  reason  or'  no  bond  having  been 
given,  damages  have  "accrued"  to  the  Middle- 
by  estate  in  the  amount  it  would  have  re- 
covered from  such  sureties,  had  the  obliga- 
tion In  question  be«i  entered  as  required  by 
law. 

[7]  The  orphans'  court  was  the  tribunal 
vested  with  authority  to  determine  the  fact 
and  amount  of  the  devastavit  its  adjudica- 
tion In  that  regard  is  binding  upon  the  reg- 
ister, and  It  follows,  under  the  drcumstano- 
es  of  this  case^  that  be  is  liable  for  all  dam- 
ages resulting  from  such  devastavit  Final- 
ly, the  sum  sued  for  being  less  than  tlie  loss- 
es determined  by  the  orphans'  court  and  the 
register's  sureties  having  undertaken  that 
he  should  "faithfully  execute  the  duties  of 
his  office,"  they  must  answer  to  the  amount 
of  the  verdict  rendered — ^tliat  is  to  say,  when 
the  defendant  Ongory  failed  in  Ills  dutj  to 
obtain  a  bond  with  sureties  from  McCarthy, 
be,  as  register,  thereby  became  liable  under 
the  statute  to  answer  for  any  damage  that 
might  follow  as  a  natural  and  I(^cal  result 
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of  bis  default  In  tills  respect,  whldi,  under 
the  facts  at  bar,  so  fat  as  the  binding  effect, 
of  the  adjudication  of  the  orphans'  court  Is 
concerned,  places  him,  and  hence  bis  sureties. 
In  practically  the  same  position  as  sureties 
on  McCarthy's  bond,  had  such  an  obligation 
been  entered. 

[I]  Again,  appellants  assert  that  to  permit 
Oherst,  originally  named  as  a  use  plaintifC 
to  recover  in  this  action,  would,  in  effect, 
recognize  In  him  a  right  of  action  against 
McCarthy,  who  was  a  joint  tort-feasor  with 
the  former,  and,  they  say,  this .  cannot  be 
done.  The  contention  has  no  merit,  for  It 
disregards  the  fact  that  Gberst  appeared, 
as  use  plaintiff,  In  a  representatlre  capacity, 
L  e.,  for  the  estate  of  Mlddleby,  deceased; 
whereas,  be  and  McCarthy  were  answerable 
In  their  Indlrldnal  capacities  for  the  devasta- 
Tit.  The  fact  that  the  decree  of  the  orphans' 
court  which  orders  payment  calls  them  "exec- 
utors" has  no  controlling  significance.  The 
addition  of  this  title  Is  surplusage  and  may 
be  disregarded.  Hare  v.  O'Brien,  283  Pa. 
880,  837,  82  Atl.  475,  39  I/.  R.  A.  (N.  S.)  480, 
Ann.  Cas.  lOlSB,  624. 

[I]  Possibly  It  would  hare  been  better 
practice  to  dismiss  Oherst,  as  well  as  Mo* 
Carthy,  ffom  his  office  as  ancillary  ezeea- 
tor,  than  to  appoint  a  su(!ces8or,  make  an 
award  of  the  amount  of  the  sordiarge  against 
Oberst  and  McCarthy  to  such  soooeeaor,  and 
employ  the  name  of  the  latter  as  a  use 
plaintiff  In  the  present  suit;  but,  since  Oherst 
died  after  the  beginning  of  this  action,  and 
the  present  use  plaintiff  was  appointed,  be- 
fore judgment,  to  continne  the  suit,  this  suc- 
cessor is  in  a  poslthm  to  collect  and  remit 
the  money  to  the  'doml6filary  executor  in 
Massachusetts  for  distribution,  as  directed 
bif  the  decree  of  ^le  orphans'  court,  and  no 
harm  is  done  by  tbe  ceurse  of  practice  actual- 
ly followed. 

[II]  Finally;  appellants  Motend  that,  when 
the  devastavit  was  ftnmd  against  Oberst  and 
McCarthy,  deeedent^s  domiciliary  ezecuton 
in  MasiMfChusettB  became  entitled  to  the 
amount  of  the  surcharge^  and,  as  the  doml- 
cUiary  and  ancillary  execntors  happen  to 
be  the  same  person,  a  presumption  arises 
that  the  money  In  question  has  be&a  paid  to 
the  former,  whldi  presumption  most  prevail, 
at  least  tin  these  executors  bave  fallcfd  to 
account  for  the  fund  in  the  proper  tribunal 
of  the  domicile.  To  sustain  this  contention, 
they  cite  Stokely's  Estate,  19  Pa.  478,  482, 
Com,  V.  Messlnger,  237  Pa.  1,  85  Atl.  26,  and 
Skeer's  Bstate  9fo.  1)  249  Pa.  288,  95  AQ. 
96.  In  the  first  of  these  cases  we  said  that, 
where  the  same  person  is  acting  as  domicU* 
lary  and  ancillary  executor,  there  is  a  pre- 
sumption that  he  has  done  his  duty,  and 
"wben  he  comes  to  settle  hla  account  in  the 
state- where  [final]  dlstrlbntloB  Is  to  be  made, 
be  cannot  deny  that  he  has  received  what  I 
the  foreign  adnfinistrator,  if  he  bad  been  a  I 


different  person,  would  have  been  compelled 
to  pay,  and  what  he  would  have  been  bound 
in  duty  to  demand  and  get";  but  there  the 
evidence  showed  that  the  person  Involved  ad- 
mitted actual  receipt  of  the  fund  tn  question, 
offering  no  good  reason  for  his  refusal  to 
account  therefor.  In  the  other  two  cases 
the  evidence  shows  what  in  fact  amounts 
to  payment  of  the  fund  in  controversy  to  the 
fiduciary  ultimately  liable  to  account  there- 
for; whereas,. at  bar,  as  stated  by  the  court 
below,  "the  money  Oherst  and  McCarthy  re> 
ceived  and  the  estate  they  mismanaged  was 
In  their  capacity  as  ancillary  executors, 
•  •  •  and  •  •  *  It  Is  admitted  by  the 
pleadings  *  •  *  that  this  money  has 
never  actually  been  paid  to  [the  Mlddleby 
estate]  by  the  two  ancillary  executors,"  nor, 
we  may  add,  has  it  been  paid  by  any  one 
else.  In  other  words,  as  the  court  below 
says,  any  "presumption  of  payment  is  re- 
butted by  the  admitted  fact  of  nonpayment" 

Moreover,  where,  through  the  maladraln- 
Istration  of  an  ancillary  trust,  losses  occur 
in  Pennsylvania,  and  the  proper  tribunals 
here  adjudge  the  questions  involved,  deter- 
mine the  amount  due,  and  order  the  devasta- 
vit made  good,  when  the  order  has  In  fact 
not  been  compiled  wltti,.it  will  not  do  to 
say  that,  throu^  a  fiction,  oar  courts  have 
so  far  lost  control  of  the  matter  that  they 
cannot  enforce  their  own  decrees.  On  the 
ctfntraty,  the  dignity  df  our  tribunals  and  the 
proper  administration  of  the  law  demand 
that  In  every  such  instance- the  Ideses  ocmr- 
rlng  in  this  state  shall,  when  fKieslble,  be 
made- good  h«re;  and,  vrtien  the  fund  is 
realized,  after  Pennsylvania  creditors  are 
paid,  the  balance  may  then:  be  remitted  to 
the  domicile  of  tiie  decedent.  Perhaps  In 
this  particular  case  the  surviving  domiciliary 
executor  and  his  sureties  can  be  held  liable 
in  Massachusetts  for  so  much  of  the  present 
devastavit  09  may  not  be  xeoovered  in  Penn- 
sylvania; but  this  is  not  a  matter  for  our 
determination. 

The  assignments  of  error  are  overruled, 
and  the  judgment,  is  affirmed. 


DUPUT  V.  JOHNS  et  aL 

(Supreme  Oooit  of  Pennsylvania.     March  26. 

1918.) 

1.  Taxation  •=•120— Cdbpoutiors— Tax  or 
Capitai.  Stock. 

Tar  levied  under  Act  June  IT,  1913  (P.  L. 
607)  against  corporations  im  capital  stock  la 
in  effect  a  tax  on  the  property  rwresented  by 
the'  oqiltal.in  queslioD, 

2.  Taxation  4=9238— Bxsuttion  of  Manu- 

rAOTUBINQ  CoiCPA^IBS. 

It  Is  the  public  policy  of  the  state  to  exempt 
from  taxation  corporate  bodies  doing  a  mann* 
&ctaring  buaiiieaB  in  tiie  state  to  the  extent 
that  tbeu:  caoital  is  invested  in  tiie  state. 

3.  Taxation    4=»169  —  Tax  on  Corpobais 
Stock. 

'A  tax  oti  stock  of  a  foreien  corporation  in 
the  hands  of  resident  stoekholaen  is  not  a  tax 
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on  the  capital  of  the  corporation,  but  is  a  per- 
sonal levy  against  the  shareholder. 
4.  Taxation  «=>2S9— Stock  of  Fobkion  Cob- 

POBATIOir— EJXBXFTIOR . 

Under  Act  June  17,  1918  (P.  I..  507)  J  1, 
shares  of  stock  of  a  foreign  corporation  baying 
assets  within  and  without  the  state,  part  of 
whose  capital  in  the  state  is  employed  in  manu- 
facturing, are  exempt  from  taxation  in  the 
bands  of  resident  stockholders. 
B.  Taxation  «s9lQ0— Ookpobatb  Stock. 

Stockholders   in    Pennsylvania   of   corpora- 
tions doing  no  business  and  paying  no  capital 
stock  tax  in  the  state  most  pay  a  tax  on  stock 
bdd  by  them. 
8.  Taxation  «=323&— Capital  Stock. 

Capital  stock  in  manufacturing  corporations 
engaged  in  business  in  Pennsylvania  which  re- 
t>ort  to  the  auditor  general  and  are  liable  to  the 
state  tax  on  capital  stock  or  relieved  therefrom 
by  statute,  is  exempt  in  the  hands  of  resident 
stockholders  from  taxation. 
7.  Taxation  *=»194— OoNSTrruTiONAi.  Law- 
Exemptions. 

Act  June  17,  1913  (P.  L.  GOT)  |  1,  relating 
to  exemption  from  taxation  of  foreign  manu- 
facturing corporations,  held  not  to  violate 
Const  art  9,  |S  1,  2,  requiring  taxation  to  be 
uniform  on  the  same  class  of  subjects. 
&  Taxation  «S3498(1)— Review  of  Tax  As- 
sessment. 

The  proper  manner  to  review  a  tax  sssess- 
ment  is  by  appeal  from  the  board  of  revision  of 
taxes  to  a  court  of  common  pleas  and,  if  de- 
sired, from  that  tribunal  to  the  appropriate 
higher  court,  under  Act  June  26,  1901  (P.  L>. 
601),  Act  June  18,  1911  (P.  L.  892),  and  Act 
June  17,  1913  (P.  L.  611)  i  5. 

Appeal  from  Oourt  of  Common  Pleas,  Al- 
legheny County. 

Bill  for  InJoDctlon  by  Herbert  Di^poy 
against  David  B.  Johns  and  others.  Injunc- 
tion granted,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSOHZISKER,  FBAZmk,  and  WAIi- 
MNG,  JJ. 

R.  W.  Martin,  Lee  C.  Beatty,  and  Rose  ft 
Elchenauer,  all  of  Pittsburgh,  for  appellants. 
George  E.  Shaw,  of  Pittsburgh,  for  appellee. 


MOSCHZISKBR,  J.  This  is  an  appeal  from 
a  decree  of  the  common  pleas,  striking  off  an 
assessment  and  lestraining  the  collection  of 
a  personal  property  tax. 

The  plaintiff  is  a  resident  of  Pittsburgh. 
In  his  return  for  the  year  1916  he  failed  to 
include  certain  shares  of  the  preferred  stock 
of -the  Crucible  Steel  Company  of  America, 
then  owned  by  him.  The  concern  In  question 
Is  a  New  Jersey  corporation,  engaged  in  mak- 
ing sted  and  products  thereof,  the  value  of 
its  total  capital  stock  being  approximately 
$75,000,000.  Of  this  amount,  114,000,000  is 
employed  In  Pennsylvania,  and  all  except 
$29,000  exclusively  in  manufacturing.  The 
company  is  llcoised  to  do  business  in  this 
state,  and  in  1916  it  pcdd  a  capital  stock  tax 
on  the  before  mentioned  $29,000,  amounting 
to  $169.17. 

Plaintiff,  dalmlng  that,  under  section  1  of 
the  act  <rf  June  17, 1913  (P.  L.  607),  his  shares 


were  ex«npt,  refused  to  designate  tbem  for 
taxation;  nevertheless,  the  board  made  an 
assessment  against  him  Im  the  sum  of  $1,153,- 
800,  being  the  value  of  12,820  shares  at  $90 
each,  with  a  penalty  of  50  per  cent,  added, 
as  provided  by  law,  for  failure  to  make  the 
return,  totaling.  In  all,  $1,730,700.  At  tiie 
time  this  assessment  was  levied,  the  stock  had 
a  market  value  of  $110  per  share;  but, 
since  ^*/n  of  the  capital  of  the  company  in 
question  was  employed  In  Pennsylvania,  on 
which  It  was  either  liable  to  the  payment 
of  a  state  tax  or  exempt  as  a  manufacturing 
corporation,  the  board  assessed  plaintiff's 
holdings  on  only  'i/tb  of  their  value,  which 
explains  the  rate  of  $90  per  share.  There- 
upon a  bill  in  equity  was  filed,  praying  that 
the  entire  assessment  be  declared  Illegal  and 
void  and  the  collection  of  a  tax  based  there- 
on restrained.  After  hearing,  the  oonrt  be- 
low granted  the  desired  relief,  and  defendants 
have  appealed. 

Section  1  of  the  act  of  1918  (P.  L  607,  608), 
supra,  makes  taxable  for  county  purposes,  at 
the  rate  of  four  milla  on  each  dollar  of  the 
value  thereof.  Inter  alia,  shares  of  stock  la 
both  domestic  and  foreign  corporations,  "ex- 
cept shares  •  *  *  In  any  •  •  •  oor- 
poratlon  *  •  •  that  may  be  liable  to  a 
tax  on  its  shares  or  its  capital  stock  for. 
state  purposes  under  the  laws  of  this  common- 
wealth, or  relieved  from  the  payment  of  tax 
on  its  shares  or  capital  stock  for  state  pur- 
poses by  the  laws  of  the  commonwealth." 

The  contention  of  appellants  is  that  the 
exception  Just  quoted  was  Inserted  in  the 
statute  for  the  sole  puipoae  of  preventing 
double  taxation,  and  must  be  read  aooord- 
Ingly;  that,  when  the  act  is  so  construed, 
appellee's  shares  are  exempt  thereunder  from 
tax  on  "only  suob  a  pn^^rtionate  part  of 
their  value  as  the  capital  stock  of  the  cor- 
poration employed  within  the  state  and  on 
which  a  capital  stock  tax  is  paid  or  whidi  Is 
relieved  from  taxation  by  reason  of  Its  be- 
ing employed  exclusively  in  manufacturing, 
bears  to  Qie  total  capital  stock  of  the  com- 
pany. In  other  words,  since  only  ^*/tt  ot  the 
capital  stock  of  the  company  is  employed  in 
this  state,  then  only  ^*/ia  of  the  value  of  the 
shares  of  such  company  is  exempt  under  the 
exception  In  section  1  of  said  act." 

The  position  taken  by  appellee  is  that,  un- 
der the  express  terms  of  the  exception  eon' 
talned  In  the  act  of  1913,  supra,  his  shares 
of  stock  are  absolutely  exempt  from  taxa- 
tion; and.  In  e^pdlants'  ivlnted  argument, 
the  latter  admit  that  this  construction  may 
be  warranted  by  the  strict  letter  of  the  law, 
aa  written  in  the  statute,,  but  they  contend 
(a)  that,  to  construe  the  provlslcni  In  ques- 
tion literally  would  be  "narrow  and  techni- 
cal," and  leaves  out  of  view  wha.t  they  al- 
lege to  be  its  sole  purpose,  L  e.,  to  avoid 
double  taxation;   (b)  that.  If  read  according 
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to  Its  letter,  the  prorlaton  vooM  be  void  be- 
cause violative  of  aectiona  1  and  2,  article  0, 
of  the  Constitution  of  Pennsylvania,  requir- 
ing nnlformlty  of  taxation  upon  tlie  same 
class  of  subjects;  and  (c)  that,  If  the  provi- 
sion be  literally  interpreted,  that  it  leUeves 
from  taxation  only  shares  of  stodc  In  cor- 
porations which  are  liable  to  the  payment  of 
a  Pennsylvania  state  tax  cm  their  whole 
capital  stock  or  whose  entire  capital  stock 
is  duly  exempt  from  such  a  levy  by  the  laws 
of  the  commonwealth,  citing  Storges  v.  Car- 
ter, 114  n.  S.  611,  6  6m>.  Ct  1014,  2»  L.  Ed. 
240. 

We  shall  dlacusa  appellants'  several  conten- 
tions under  designations  corresponding  with 
those  just  used ;  bat,  before  taking  up  their 
direct  consideration,  it  seems  best  to  state 
some  relevant  propositions  generally  accept- 
ed as  established,  whioh  should  prove  helpful 
in  teaching  a  correct  solution  of  the  problems 
now  presented  for  determination. 

[1]  The  Pennsylvania  tax  levied  directly 
against  corporations  cm  capital  stock  is,  in 
effect,  a  tax  on  the  property  represented  by 
the  capital  in  question  (Commonwealth  v. 
Standard  Oil  Oo..  101  Pa.  119, 14S;  Common- 
wealth V.  N.  I.,  Pa.  ft  O.  B.  B.  Co.,  188  Pa. 
168,  iS»,  41  AtL  594;  OcHnmonwealth  v.  Oor- 
tls  Publishing  Co.,  237  Pa.  333,  335,  86  AtL 
S60) ;  and,  in  making  the  assessment  of  such 
tsix,  assets  ontslde  of  the  state  cannot  be 
considered  (C(Knm<M>wealth  v.  Westlngbonse 
Air  Brake  Co.,  261  Pa.  12,  14,  85  AtL  807), 
for  no  property  so  situated  can  be  taxed, 
dther  directly  or  indirectly,  by  the  common- 
wealth or  any  of  its  pc^itical  subdivisions. 

[Z]  It  is  the  public  policy  of  the  common- 
wealth (Commonwealth  v.  Westinghoase  Co., 
251  Pa.  IZ,  14,  96  AU.  807),  declared  by  stat 
ate  (Act  of  June  7,  1878,  P.  I*  112,  116,  { 
6,  2d  proviso;  Act  June  1,  1889,  P.  L>.  420^ 
431,  I  21 ;  Act)  Jane  8,  1891,  P.  h.  228.  238, 
f  5;  Act  June  8,  18%,  P.  I^  863,  856;  Act 
June  7,  1911,  P.  I*  673,  676;  Act  July  22, 
1913,  P.  Ix  903,  906),  to  exempt  from  taxa- 
tion corporate  bodies,  domestic  and  foreign, 
doing  business  in  Pennsylvania,  to  the  extent 
tbeir  capital  Is  Invested  in  manufacturing 
within  tills  state;  also,  in  order  to  make  the 
exemption  eftectlve  and  avoid  the  semblance 
of  an  indirect  tax,  we  rdieve  the  shares  of 
such  manufacturing  corporations  from  tax- 
ation in  the  hands  of  resident  stockholders, 
the  purpose  of  this  policy  being  to  build  up 
and  oicourage  these  industries  within  our 
borders  so  as  to  gain  substantial  benefits 
therefrom. 

[3]  Hie  tax  on  stock  of  a  foreign  corpora- 
tion, eo  nomine,  in  the  hands  of  resident 
shareholders.  Is  not  a  tax  on  the  property 
represented  by  the  capital  of  the  corporation, 
but  Is  a  personal  levy  against  the  sharehold- 
er in  question,  based  on  the  value  of  his 
stock,  without  any  intent  to  reach  the  prop- 
erty that  gives  the  latter  its  valne  (McKeen 


V.  Northampton  Ciounty,  49  Pa.  619,  88  Am. 
Dee.  616;  Whitesell  v.  Northampton  County, 
49  Pa.  626;  see,  also,  note  to  Commonwealth  v. 
Westinghouse  Airbrake  Co.,  151  Pa.  276»  281, 
24  AU.  1111, 1113),  and  this  Is  the  sole  ground 
upon  which  such  a  tax  is  sustainable. 

[4]  (a)  As  a  matter  of  fact,  in  all  prob- 
ability the  f<M:egolng  rea8<»is,  principles,  and 
announced  public  policy  influenced  the 
draftsman  of  the  act  of  1913,  supra;  and  we 
must  assume  that  they  were  in  the  minds  of 
the  lawmakers  when  the  statute  was  passed. 
The  Legislature  might  have  entirely  aban- 
doned the  state  policy  of  exemption,  so  far 
as  the  stockholders  of  foreign  mapufacturing 
companies  are  concerned,  and  authorized  as- 
sessments upon  resident  owners  of  the  shares 
of  such  corporations,  had  it  seen  fit  to  do  so; 
but  evldaitly  the  lawmakers,  considering  the 
indirect  benefits  to  be  derived,  preferred  to 
relinquish  the  revenue  which  might  be  ol>- 
talned  from  snch  taxation.  In  adopting  this 
course,  the  Legislature  no  doubt  appreciated 
that.  In  view  of  the  sole  theory  upon  which 
a  tax  on  foreign  corporate  shares,  eo  nom- 
ine, is  maintainable  (1  e.,  that,  for  purposes 
of  the  tax,  they,  in  themselves,  are  a  dis- 
tinct species  of  property),  it  could  not  in  any 
instance  attempt  an  intangible,  theoretical 
division  of  such  shares  into  two  parts,  one 
representing  capital  invested  in  manufac- 
turing within  our  state  and  the  other  ex- 
traterritoriitl  assets,  and  forego  the  right 
to  tax  the  first  whUe  authorising  an  assess- 
ment on  the  second,  without  thereby  ad- 
mitting the  levy  on  the  latter  to  be  an  effort 
to  reach  property  beyond  the  Jurisdiction  of 
the  taxing  power.  In  other  words,  an  avow- 
ed attempt  to  assess  a  tax  against  only  a 
fraction  of  each  share  of  the  stock  of  a  tor- 
elgn  corporation  possessed  by  a  resident 
holder,  upon  the  ground  that  such  undivided 
portion  gains  its  value  from  property  ontside 
of  Pennsylvania,  which,  for  that  reason,  can- 
not be  taxed  by  this  state  or  any  of  its  sub- 
divisions, would  be  utterly  inconsistoit  with 
the  only  theory  upon  which  a  local  assess- 
m&at  on  snch  shares  Is  sustainable,  and 
would,  in  effect,  convert  the  tax  in  question 
from  one  on  shares  of  stock,  eo  nomine,  to 
one  upon  corporate  property.  All  of  these 
good  and  sufficient  reasons  for  writing  the 
law  as  we  find  it  call  for  due  consideration 
in  construing  the  legislation  now  before  us. 
Therefore  we  cannot  agree  with  appellants' 
contention  that  a  desire  to  avoid  double  tax- 
ation must  be  accepted  as  the  sole  explana- 
tion of  the  exemption  clause  here  in  ques- 
tion, nor  can  we  read  its  language  from  that 
standpoint  alone;  on  the  contrary,  as  we 
have  endeavored  to  show,  when  the  statute 
was  drawn,  the  effective  maintenance  of  an 
important  public  policy  was  involved,  and 
this,  no  doubt,  Infiuenced  the  phraseology 
now  under  discnssion.  The  words  of  the  act 
must  be  acc^ted  as  writt«i,  and,  when  so 
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read,  It  1b  dear  tbat  tbe  conrt  bdow  did  not 
err  In  declaring  the  shares  of  stock  In  con- 
troTersy  wholly  exempt  from  taxation. 

The  effect  of  tbe  exemption  In  wholly  re- 
lieving the  stock  of  appellee  from  taxation 
Is  by  no  means  unique  or  unprecedented  lu 
the  operation  of  our  tax  system.  As  pointed 
out  by  counsel  for  appellee,  shareholders  of 
the  Pennsylvania  Railroad,  Cor  example,  are 
relieved  from  Individual  taxation  on  the 
stock  of  that  company,  becanse  the  corpoiBr 
tlon  Itself  pays  a  state  tax  on  capltaL  In 
calculating  this  latter  tax,  however,  only  the 
{assets  of  the  railroad  within  our  borders 
are  considered,  and  tbe  stockholders  go  enr 
tlrely  free  of  either  a  direct  or  Indirect  tax 
on  the  very  considerable  value  added  to  their 
shares  by  the  extensive  extraterritorial  pos- 
sessions of  that  corporation.  In  the  case  at 
bar,  while  the  company  Involved  Is  a  foreign 
corporation  whose  Pennsylvania  capital  stock 
tax  Is  comparatively  small,  yet  It  has  vast 
assets  employed  In  manufacturing  within 
onr  state,  from  which  we  gain  enriching 
braieflts,  and  this  latter  fact,  for  purposes  of 
entitling  stockholders  to  exemption,  Is  treat- 
ed In  the  statute  under  consideration  as 
equivalent  to  the  payment  of  a  capital  stock 
tax;  hence,  as  in  the  example  above  cited, 
since  there  can  be  no  tax  of  any  diaracter, 
either  direct  or  indirect  on  extraterritorial 
assets,  the  result  Is  that  plaintiff  absolute- 
ly escapes  taxation  on  his  Individual  shares. 

(b)  The  attadi  upon  the  constitutloBallty 
of  the  act  of  1913,  supra,  has  no  merit,  since 
the  fundamffiital  validity  of  tax  immunltlea 
such  as  those  therein  provided  for  is  now  be- 
yond, question.  See  opinion  of  McPherson, 
3.,  adopted  per  curiam  In  Commonwealth 
▼.  Germania  Brewing  Co.,  145  Pa.  83,  22  Atl. 
240,  where  the  parts  of  the  Constitution  here 
In  qnestion,  and  their  bearing  upon  exemp- 
tion provisions  like  those  at  bar,  are  ably 
discussed.  As  to  tbe  indirect  classifying  ef- 
fect of  these  immunity  provisions,  the  selec- 
tion and  classificaUon  <Hr  subjects  for  taxa- 
tion are,  generally  speaking,  exclusively  with- 
in the  control  of  the  Legislature,  the  only 
restriction  being  that  there  must  be  no  dis- 
crimination between  members  of  the-  same 
class.  Commonwealth  v.  Del.  Dlv.  Canal 
Co.,  123  Pa.  594,  16  Atl.  584,  2  U  B.  A.  798; 
Commonwealth  v.  Sharon  Coal  Co.,  164  Pa. 
804,  30  Atl.  127,  128. 

[S,  I]  For  purposes  of  taxation  upon  shares 
In  the  hands  of  stockholders,  the  effect  of 
tbe  particular  exemption  clause  now  before 
us  is  to  divide  corporations  into  two  distinct 
groups:  (1)  Those  doing  no  business,  mak- 
ing no  official  reports,  and  paying  no  capi- 
tal stock  tax  in  Pennsylvania,  upon  the  stock 
of  which  resident  shareholders  must  i>ay  a 
tax;  (2)  those  whldi  are  bona  fide  engaged 
in  bnslneas  here,  rq>ort  to.  the  auditor  gen- 
eral, and  are  either  liable  to-  a  state  tax 
on  capital  stock  m  relieved  therefrom  by  the 
laws   of   the   commonwealth — ^the   stodt   of 


which  Is  exetaipt  In  the  hands  of  resident 
shareholders.  When  the  underlying  reasons 
are  kept  in  mind,  as  we  have  endeavored 
to  explain  them,  it  cannot  be  hdd  tbat  this 
grouping  is  unwarranted,  «id,  since  there 
is  no  want  of  unifoimity  within  the  respec- 
tive classes,  the  constitutional  validity  of 
the  legislation  la  secure. 

[7]  (c)  As  to  apptilants'  last  contention: 
The  language  employed  in  the  statutory  pro- 
visions imder  consideration  cannot  Jnstifi* 
ably  be  construed  to  mean  that  only  tbe 
stock  of  corporations  either  Uable  to  a  tax 
on  or  exempt  as  to  their  entire  capital  Is  to 
enjoy  exemption  In  the  hands  of  sharehold- 
ers. The  word  "entire"  does  not  awear  In 
tbe  act,  and  we  see  no  warrant  for  placing 
it  ther&  Storges  v.  Carter,  supra,  dted  by 
appellants.  Is  not  controlling;  it  Involves  the 
construction  of  an  Ohio  statute  which  is  es- 
sentially different  from  the  one  under  dis- 
cussion. 

Another  aspect  of  the  case  may  be  noticed. 
Appellants  argue  that,  uoder  a  literal  read- 
ing, the  words  of  the  act  of  1913,  supra,  re- 
lieve from  taxation.  In  tbe  hands  of  the 
holders  thereof,  not  only  stock  of  corpora- 
tions here  engaged  in  manufacturing,  but 
also  the  stock  of  any  corporation  tbat  pays 
a  capital  stock  tax  to  the  state,  no  matter 
how  small;  and  appellants  express  tbe  tear 
that,  unless  we  put  tbe  constructicm  upon  tbe 
statute  tOT  which  they  contoid,  foreign  oor- 
poratUms,  for  the  boieflt  of  their  shar^old- 
ers,  may  seek  to  take  an  nndne  or  Improper 
advantage  of  this  situation.  Why  share- 
holders of  foreign  corporations  liable  to  a 
capital  stock  tax  In  Pennsyivtania,  with  no 
apparent  regard  to  the  amount  of  tax  paid 
by  their  companies,  should  he  put  on  a  par 
with  other  shareholders  who  enjoy  tax  ex- 
emption because  their  corporations  are  &x- 
gaged  In  manufacturing  within  our  borders  is 
not  so  clear;  but  we  deem  it  unnecessary  to 
the  determination  of  this  case  to  discuss 
tbat  point,  for,  while  the  corporation  at  bar 
pays  a  small  capital  stock  tax,  the  strength 
of  appellee's  position,  and  the  fact  which  oon- 
trolB  our  decision,  is  that  this  particular  eon* 
cem  comes  bona  fide  within  tbe  manufactur- 
ing class.  Moreover,  if  there  is  danger  from 
the  act  as  it  now  stands,  that  Is  for  tbe  Iieg- 
Islature,  not  for  utr,  to  correct;  bnt  It  may  not 
be  out  of  place  to  say  that,  under  the  ordi- 
nary rules  of  law,  an  effort  to  gain  an  un- 
due advantage  by  connivance  or  fraud  can 
Usually  be  frustrated.  It  Is  not  contended, 
however,  that  any  such  effort  confronts  na 
in  the  present  case. 

[t]  One  other  matter  calls  for  notice:  In 
a  case  like  the  present,  in  order  to  secnre 
judicial  review,  the  usual  and  proper  reme- 
dy Is  by  an  appeal  from  tbe  board  of  revi- 
sion to  the  common  pleas,'  and,  If  desired, 
from  that  tribunal  to  the  appropriate  higher 
court  (see  Act  June  28,  190(1,  P.  Ij.  001;  Act 
June  18,  1911,  P.  U  892;  section  6.  Act  June 
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17,  1913,  P.  L.  B07;  Van  Nort'a  Appeal,  121 
Pa.  118,  128,  15  AU.  473;  D.,  L.  &  W.  K.  B. 
T.  Liuserne  County  Commissioners,  245  Pa. 
615,  517,  91  Atl.  889;  Phllade^la  t.  Phillips, 
65  Pa.  Super.  Ct  578,  682-584);  bat,  since  eq- 
uity Is  not  entirely  wltbout  power  to  restrain 
the  coUectlon  of  a  tax  (D.,  L.  &  W.  B.  B.  t. 
Commissioners,  supra),  and  no  Question  of 
Jurisdiction  or  practloe  Is  raised  by  eltlier 
party,  ire  hare  determined  the  points  of  law 
here  Involved.  It  most  be.  understood  how 
ever,  that  this  deolalon  Is  not  to  be  dted  In 
the  Aiture  as  an  authority  on  correct  pro- 
cedure. 

The  asslKmnents  of  error  are  oremiled, 
and  the  decree  Is  affirmed'  at  Ibe  cost  of  ap- 
pellants. 

(2K1  Pa.  261) 
CAFFERXT.PHII.ADBLPHIA&B.  BY.  CO. 

(two  cases). 

{Supreme  Court  of  Pennsylvania.    May  6,  1918.) 

1.  BviDENCK    <3=9370(D— Becobds   Ebpt  9r 
Thibd  Pkbsonb. 

Where  a  photoeraph  was  offered  In  .evi> 
dence,  it  was  not  error  to  exclude  record  of  es- 
tabliainient  where  it  was  made,  to  diow  when 
it  waa  talcen,  where  person  who  took  photograph 
was  not  called  as  witness,  and  there  was  notti- 
ing  to  show  record  was  in  his  handwriting,  or 
that  any  effort  had  been  made  to  introduce  him 
as  a  witness. 

2.  EvioENXE  «=9213(1)— InDDOEiaDHi  TO  CoM- 

FH0UI8E— THBEAT. 

Evidence  of  a  threat  to  give  false  testimony, 
made  to  one  party  by  a  witness  of  the  other,  is 
admissible,  though  expressly  made  to  induce  set- 
tlement of  the  case. 
S.  Witnesses  «s»374<2)— Iiipsaohicent. 

Where  plaintiff  had  some  discussion  with  as 
unde,  who  was  in  the  employ  of  defendant^  as 
to  settlement  of  the  case,  and  the  unde  testified 
that  plaintiff  was  not  injured,  it  was  not  error 
to  admit  in  rebuttal  evidence  that  he  had  threat- 
ened to  lie  the  plaintiff  out  of  court  if  she  did  not 
settle  the  case. 

Appeal  from  Court  of  Common  Please 
Philadelphia  County. 

Actions  by  Maria  B.  CaSeiy  and  by  John 
M.  OaSery  against  the  Philadelphia  &  Bead- 
ing Railway  Company.  Judgments  for  plaln- 
tlfCs,  and  defendant  appals.    Affirmed. 

Argued  before  BBOWN,  O.  J.,  and  STBJ- 
WABT,  MOSCHZISEEB,  FBAZBB,  and 
WAIiLINO,  JJ.      •         . 

William  Clarke  Mason,  of  Philadelphia,  for 
appellant  Thomas  James  Meagher,  of  Phila- 
delphia, for  appeileeB. 

WALLING,  J.  These  are  actions  by  hus- 
band and  wife  for  personal  injuries  to  the 
vdfe.  On  August  7,  1916,  the  plalntlfT  Mr& 
CTaffery,  while  a  passenger  on  one  of  defend- 
ant's tnlns,  was  Injured  In  a  collision,  under 
such  drcnmstances  as  to  render  the  carrier 
liable  therefor.  She  lived  at  Ooatesvllle,  and 
with  members  of  her  family,  set  out  that 
morning  for  Atlantic  caty.  After  the  ac- 
cident she  completed  her  Journey  and  remain- 
ed at  said  dty  for  three  days,  when  her  hus- 


band came  and  took  her  home.  Her  condition 
wbUe  there  was  a  controverted  question  at 
the  trlaL  Plaintiffs  evidence  was  that  she 
was  Ul,  and  defendant's  that  she  was  weU, 
and  out  as  usual,  enjoying  the  pleasures  of 
the  resort 

£1]  On  that  branch  of  the  case  defendant 
offered  a  photograph  of  Mrs.  Caffery  and 
members  of  her  party  In  bathing  suits,  and 
evidence  that  It  was  taken  there  at  the  Pal- 
ace studio  on  August  9,  1916.  Another  pic- 
ture, In  whidi  Mrs.  Caffery  appears  with 
others  In  bathing  suits,  was  admittedly  tak- 
en at  a  former  visit  to  the  same  studio  on 
th^  18th  of  the  preceding  Jime^  and  plaintiff's 
evldetfce  was  tliat  t)oth  pictures  were  taken 
at  that  time.  Defendant  called  Mr.  Lii^,  the 
manager  of  the  studio,  who  testified  that  a 
separate  consecutive  number  was  written  In 
pendl  on  each  negative,  and  that  they  had  a 
book  In  whldi  was  kept  a  dally  record  at 
t;he  numbers  corresponding  with  those  placed 
on  the  negativea  This  was  to  enable  the 
studio  to  furnish  additional  photographs 
from  the  negatives  on  file.  Neither  of  the 
photographs  In  question  was  taken  by  tha 
manage,  nor  was  the  number  on  either  nega- 
tive or  in  the  book  made  by  him ;  nor,  so  far 
as  appears,  was  he  present  when  either  pho- 
tograph was  taken  or  dther  number  written. 
It  Is  not  shown  that  he  saw  the  parties,  or 
had  any  personal  knowledge  of  the  trans- 
action. A  Mr.  Menelick  was  eifaployed  at  the 
studio,  and  seems  to  have  taken  these  photo- 
graphs; but  he  was  not  called  as  a  witness, 
nor  was  It  shown  that  the  numbers  on  the 
negattves  or  In  the  book  were  In  his  hand- 
writing, or  in  the  same  handwriting.  Mr. 
Llpp  testified  that  he  did  not  know  where 
Menelick  was;  but  It  is  not  shown  that 
any  search,  diligent  or  otherwise,  was  made 
to  find  lilm.  The  trial  Judge  held  that  the 
book  was  not  suffldently  proven,  and  de- 
clined to  admit  it  In  evidence,  or  to  permit  a 
witness  to  state  as  facts  Information  obtained 
therefrom,  in  whidi  we  see  no  error.  Book 
entries  or  other  like  writings  of  private  par- 
ties, to  be  competent  as  proof  against  third 
parties,  must  be  authenticated  by  the  best 
evidence  attainable.  See  l6  Cyc.  1208;  2 
Wigmore  on  Evidence,  (  1621;  Helskell  v. 
Rollins,  82  Md.  14,  83  AtL  263,  61  Am.  St. 
Rep.  466;  Terry  v.  Birmingham  National 
Bank,  98  Ala.  690,  9  South.  299,  30  Am.  St 
Rep.  87;  Post  r.  Kenerson,  72  Vt  341,  47 
Atl.  1072,  62  Ia  B.  A.  562,  and  note,  82  Am. 
St  Bep.  948;  2  Wharton  on  EMdence^  1 1131. 
The  authorities  dted  for  appellant  do  not 
conflict  with  this  rule. 

The  same  prlndple  applies  to  pbotograiflia, 
which  cannot  be  received  in  evidence  until 
verified  by  the  testimony  of  some  quallfled 
person.  Wigmore  on  Evidence,  f  798.  What 
Is  sufficient  verification  of  book  entries  to 
warrant  their  admission  Is  largely  a  question 
for  the  disoretioa  of  the  trial  Judge.  10 
Ruling  Case  Law,  p.  1176.  Bare  the  best 
evidence  is  that.of  the  one  who  made  tha 
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entries,  or  who  saw  fhem  made,  and  that  was 
not  furnished.  There  was  no  effort  nmde-  to 
find  Menellck,  and  no  reason  given  for  failure 
to  produce  him  as  a  witness;  hoice  no 
ground  was  laid  for  the  admission  of  sec- 
ondary evidence.  The  fact  that  Mr.  Llpp  did 
not  know  where  Menellck  was  did  not  prove 
that  the  latter  could  not  be  found,  as  tshere 
was  nothing  to  Indicate  that  any  effort  had 
been  made  to  find  him.  Aside  from  that, 
there  was  no  proof,  or  offer  of  proof,  that 
the  entries  were  In  Menelick's  handwriting, 
Nothing  appears,  except  that  It  Is  a  book  of 
the  stndio  wherein  was  kept  a  dally  record 
by  numbers  of  the  negatives  for  the  con- 
venience of  the  business,  not  verified  by  the 
one  who  made  the  entries  therein,  nor  by 
proof  of  his  handwriting,  nor  by  any  one 
having  personal  knowledge  thereof.  For  lack 
of  proof  the  book  was  properly  rejected. 
When  duly  authenticated,  such  entries  may 
always  be  used  to  refresh  the  recollection 
of  a  witness ;  but  it  is  not  necessary  here  to 
determine  whether  In  such  case  they  are 
admissible,  as  Indeipendent  evidence,  to  affect 
the  rights  of  third  parties. 

Mrs.  Caffery  and  her  two  children  went  to 
Atlantic  City  on  the  occasion  of  the  accident 
In  the  company  of  her  uncle^  Adam  B,  Fran^ 
dscus,  who  was  an  employ^  of  the  defend- 
ant and  Its  principal  witness  at  this  trial. 
The  examination  tended  to  disclose  some 
feeling  on  his  part  against  the  plaintiffs; 
and  It  was  i>ermlBslble  in  crosB-ezaminatlon 
to  bring  out  the  interest  he  had  taken  In  the 
defense,  even  though  it  might  show  Inci- 
dentally that  he  had  tried  to  bring  about  a 
settlement  This  was  to  test  the  credibility 
of  the  witness,  not  to  show  an  effort  on 
part  of  defendant  to  settle  the  case ;  no  such 
offer  was  made,  or  could  have  be«i  permitted. 
In  fact,  that  part  of  the  cross-examination  of 
this  witness  to  which  error  is  assigned  seems 
entirely  harmless.  It  tends  only  to  show  that 
he  had  some  talk  about  settling  the  case  with 
a  man  whose  name  he  did  not  know,  but 
thought  It  might  be  Howell.  We  do  not  see 
how  that  could  prejudice  the  defendcuit 

[2,  3]  In  rebuttal  plaintiffs  were  permitted 
to  otter  testimony  to  the  effect  that  shortly 
before  the  trial  they  had  a  conversation  with 
Mr.  Frandscu's,  n  which  he  stated  that  tt 
they  did  not  settle  the  case  he  would  go  Into 
court  and  lie  them  out  of  it  This  was  rele- 
vant and  proper,  as  going  to  his  credibility. 
Evidence  of  a  threat  to  give  fUse  testimony, 
made  to  one  party  by  a  witness  of  the  other, 
Is  relevant  as  affecting  the  truthfulness  of 
sacn  witness,  and  wlLl  not  be  excluded  be- 
cause expressly  made  to  induce  settlement  of 
the  case.  The  threat  of  a  witness  to  commit 
perjury  unless  a  case  is  settled  is  not  privi- 
leged, like  an  offer  of  a  party  to  compromise 
litigation.  S}vidence  which  affects  the  cred- 
ibility of  a  witness  Is  competent.  Magellan 
V.  Thompson,  9  Watts  ft  S.  Hi.  "A  party 
seeking  to  show  Interest  or  bias  of  an  ad^ 


verse  witness  la  not  coriflned  to  cross- 
examination,  but  may  Introduce  independent 
evidence  for  the  purpose."  40  Cyc.  2876.  In 
the  discretion  of  the  trial  judge,  such  Inde- 
penaent  evidence  may  be  offered  without 
previous  cross-examination  of  the  adverse 
witness  with  reference  thereto.  Cronkrite  v, 
Trexler,  187  Pa.  100,  41  Atl.  22.  We  see  no 
error  in  the  comments  of  the  trial  Judge  upon 
the  above-mentioned  rebuttal  evidence ;  and, 
in  any  event,  that  part  of  the  charge  Is  not 
properly  before  us,  as  no  exception  was  taken 
thereto.  £)rror  can  only  be  assigned  to  bo 
much  of  the  charge  as  was  made  the  subject 
of  exception. 

The  assignments  of  errw  are  overruled, 
and  the  Judgments  are  affirmed. 

(Zet  Pa.  27S) 
WZANNEK  V,  PHILADELPHIA  ft  R.  BY.  CO. 
(Supreme  Coort  of  Pennsylvania.    May  6, 1918.) 

1.  Railboads  <*=!>350(9)— iNjuants  at  Cbobs- 
iNQ — Question  fob  ivst. 

In  an  action  to  recover  for  death  of  plain- 
tiff's husband  at  a  grade  creasing  while  passen- 
ger in  au  automobile,  question  whether  sufficient 
warning  of  the  train  was  given  to  notify  travd- 
en  approaching  the  crossing,  the  view  at  which 
was  obstructed,  held  for  the  jory. 

2.  RaUAOAOS     «=>%0(0)  —  CBOBBINa     Acci- 
DSNTS— WABHINOS— tJUBT  QUESTION. 

Whether  a  railroad  provided  sufficient  warn- 
ing signs  and  signals  at  a  dangerous  crossing, 
where  the  view  was  obstructed,  held,  on  the 
evidence,  for  the  jury. 

3.  RAiLBOAns     <S=»350(30)  —  Aociobnt     at 

CBOSSINO   —   CONTBIBUTOBT    NEQLIOKNCB  — 

Question  fob  Jubt. 
Wfhere  driver  of  automobile  and  deceased 
were  unfamiliar  with  the  road,  it  was  for  the 
jury  to  say  whether,  in  view  of  a  narrow  road- 
way, a  sharp  curve,  and  the  necessity  of  being 
on  the  lookout  for  other  vehicles,  the  driver  was 
guilty  of  contributory  negligence  in  attempting 
to  drive  ahead  of  the  train,  instead  of  coming 
to  a  stop  at  the  crossing. 

4.  Neoliobncb  9=>92— Ikfuteo  Neouoehce. 

A  passenger  in  a  hired  automobile,  with  his 
back  in  the  direction  from  which  a  train  came, 
where  there  was  nothing  to  show  he  was  aware 
of  the  proximity  of  a  railroad  crossing,  was  not 
guilty  of  contributory  negligence  as  a  matter  of 
law;  the  negligence  of  the  driver  not  being  im- 
putable to  him. 

6.  RAiutOADs     «=>350(21)  —  Accident     at 

CBOSSINO   —   CONTBIBUTOBT    NEOUOBNOB  — 

Question  fob  Juby. 
Whether  plaintiff's  intestate,  a  passenger, 
sitting  with  the  driver  in  the  front  seat  of  a 
hired  automobile,  was  guilty  of  negligence  in 
turning  his  head  toward  those  in  the  back  seat, 
with  whom  he  was  conversing,  while  the  aato- 
mobile  was  approadiing  a  crossing,  of  whkdi 
plaintiff  did  not  know,  held  for  the  jury. 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Action  by  Annie  Wanner  against  the  Phil- 
adeliAla  ft  Reading  Railway  Company. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  C.  J,  and  POT- 
TER, MOSCHZI8KER,  FRAZER,  and  WAL- 
LING, JJ. 


4=9For  otbn  caaas  as*  lam*  topio  and  KSST-NUHBKR  In  all  K«7-Numberad  DIcaata  and  IndaM 


Digitized  by 


Laoogle 


PaO 


WANNEB  T.  PHIIiA.DSLPHIA.  *  B.  BT.  00. 


671 


Jefferson  Snyder,  ot  Beadins,  for  appel- 
lant John  B.  Stevens,  of  BeadinK,  for  ap- 
pellee. 

FRAZBR,  J.  Plalnttff  sued  for  and  recov- 
ered damages  for  the  death  of  her  husband, 
who  was  killed  at  a  grade  crossing  by  de- 
fendant's engine  while  riding  as  a  passenger 
in  an  antomoblle.  Defendant  now  appeals 
from  the  action  of  the  court  below  in  dis- 
charging its  motion  for  judgment  non  ob- 
stante veredicto,  and  contends  the  coart's 
action  was  erroneous  for  the  reasons,  first, 
there  was  no  evidence  of  nef^genoB  on  the 
port  of  defendant;  and,  second,  deceased 
was  guilty  of  contributory  negligence. 

[1,  2]  At  the  time  of  the  accident  deceased 
was  a  pasBoiger  in  an  automobile  hired  from 
the  driver,  Mengle,  who  conducted  a  taxlcab 
business  under  the  name  of  the  Northeastern 
Taxlcab  Service.  The  accident  occurred  be- 
tween Reading  and  Ylrglnsville,  at  a  cross- 
ing near  Moselem  station  on  the  Berks  ft 
Ldil^  bran«^  of  defendant's  railway.  Be- 
fore reaching  the  crossing  the  highway  over 
which  the  automobile  traveled  paralleled  a 
creek,  and  turned  sharply  to  the  right  and 
up  grade  to  and  across  a  covered  bridge  155 
feet  in  length.  OChe  aides  of  the  bridge  were 
entirely  inclosed,  shutting  off  all  view,  except 
at  the  two  entrances:  The  railway  crossed 
the  highway  31  feet  frmn  the  east  entrance  to 
the  bridge,  and  at  the  moment  of  emerging 
from  the  -structure  a  view  of  the  railroad 
track  is  obtainable  for  a  distance  of  400  feet 
a%ere  is  no  "St(H>,  Look,  and  listen"  sign  at 
the  crossing;  there  Is,  however,  a  crossing 
sign  attached  to  the  oi^osite  or  west  entrance 
to  the  bridge,  approximately  187  feet  from 
the  railroad  track.  The  car  in  which  de- 
ceased was  riding  was  proceeding  at  a  speed 
of  from  16  to  20  miles  an  hour,  and  defend- 
ant's train  ai^roached  the  crossing  at  ap- 
proximately the  same  speed. 

The  driver  of  the  automobile  testified  he 
neither  saw  the  railroad  nor  the  train  until 
the  forward  end  of  his  car  was  about  8  feet 
from  the  track,  and,  believing  a  stop  on  the 
near  side  impossible,  endeavored  to  cross 
ahead  of  the  train,  and  had  almost  succeed- 
ed In  so  doing,  when  the  rear  wheel  was 
stmdc  by  the  engine  as  the  automobile  was 
leaving  the  track.  The  testimony  on  the 
part  of  defendant,  that  a  whistle  was  blown 
at  a  whistling  post  located  a  quarter  of  a 
mile  from  the  crossing.  Is  not  seriously  dis- 
puted ;  but  whether  further  warning  of  the 
approach  of  the  train  was  given  is  not  posi- 
tively shown.  Although  the  fireman  testified 
he  rang  the  bell,  his  statement  was  not  veri- 
fied by  the  engineer,  and  a  witness  standing 
at  the  station  awaiting  the  arrival  of  the 
train  testified  he  did  not  hear  the  bell,  and 
would  have  heard  it  if  rung.  'Hie  driver 
and  passengers  in  the  car  testified  no  warn- 
ing of  the  approadi  of  the  train  was  given. 
Owing  to  the  natural  obstructions  and  gen- 
^  «ral  contour  of  the  ground,  and  the  fact  that 


the  train  and  automobile  were  fully  half  a 
mile  aitart  when  the  whistle  was  blown,  the 
occupants  of  the  car  probably  could  not  have 
heard  the  warning.  They  were,  however,  in 
a  position  to  hear  the  bell,  if  rung,  as  the 
train  approached  the  crossing.  The  fire- 
man testified  he  rang  the  bell  continuously 
from  a  point  200  or  300  feet  from  the  cross- 
ing. Whether  this  was  sufficient  warning  to 
persons  approaching  the  railroad  through 
.the  covered  bridge,  without  opportunity  to 
observe  the  track  until  within  a  few  feet  of 
it  could  not  be  determined  as  matter  of 
law.  In  view  of  the  circumstances  and  sur- 
roundings, and  the  condition  of  the  ai^roach 
to  the  railroad,  it  was  clearly  for  the  jury 
to  say  whether  sufficient  warning  was  given 
to  notify  travelers  approaching  the  grade 
crossing.  Blckel  v.  Fenna.  R.  R.  Co.,  217  Pa. 
456,  66  AtL  756,  118  Am.  St  Rep.  826. 

L3]  The  question  of  contributory  negli- 
gence was  also  for  the  jury.  The  crossing  is 
a  particularly  dangerous  one.  The  usual 
danger  sign  in  the  immediate  vidnlty  of  the 
track  was  abs«it,  and  in  Its  stead  a  warning 
notice  was  attached  to  the  framework  of  the 
bridge  at  the  opposite  end  from  the  line  of 
the  railroad,  nearly  200  feet  from  the  cross- 
ing, and  in  such  position  as  to  not  be  readily 
noticed  by  persons  driving  on  the  highway. 
At  the  entrance  to  the  bridge  is  an  incline 
and  sharp  curve,  and,  the  structxu«  being 
narrow,  ttio  driver  of  an  automobile  in  ap- 
proaching the  curve  would  naturally  do  ex- 
actly as  the  driver  in  this  case  testified  he 
was  doing,  namely,  be  on  the  alert  for  vehi- 
cles ain>roachlng  over  the  bridge  from  the 
opposite  direction.  The  driver  and  deceased 
were  both  unfamiliar  with  the  road;  the 
former  having  been  over  It  but  once  previ- 
ously, and  that  at  night  and  traveling  in  the 
opposite  direction,  and  the  latter  practically 
without  knowledge  of  the  locality  and  ex- 
istence of  the  crossing.  Whether  or  not,  In 
view  of  the  narrow  roadway,  the  sharp 
cTirve,  and  the  necessity  of  being  on  the 
lookout  for  other  vehicles,  either  the  driver 
or  deceased  should  have  noticed  the  crossing 
sign  at  the  entrance  of  the  bridge,  an  un- 
usual place  for  such  signs,  was  necessarily 
a  question  for  the  jury.  According  to  the 
testimony  of  the  driver,  be  first  saw  the 
railroad,  and  also  the  aH>roachlng  train,  at 
the  time  his  machine  was  clear  of  the  bridge, 
and  concluded  the  safer  course  would  be  to 
cross  the  track  ahead  of  the  train  rather 
than  attempt  to  stop  between  the  bridge  and 
the  railroad.  Whether  bis  choice  was  a  wise 
one  is  not  the  question;  as  the  danger  was 
8udd«i  and  imminent,  he  was  not  bound  to 
pursue  the  safest  and  wisest  course  in  at- 
tempting to  avoid  an  accident  Centofautl 
V.  Penna.  R.  B.  Co.,  244  Pa.  255,  90  Aa  SSa 

[4]  Aside  from  the  question  of  negligence 
of  the  driv«r  there  Is  nothing  in  the  cir- 
cumstances, or  in  the  relation  between  de- 
ceased and  the  driver,  justiltsring  tbe  Impot- 
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ing  of  fbe  letter's  negligence,  if  any,  to  the 
former.  The  car  was  a  birecl  one,  engaged 
to  take  deceased  and  Us  friends  to  a  par- 
ticular destination,  and  In  the  Immediate 
control,  aside  from  the  destination  and  route 
to  be  traveled,  of  the  driver.  At  the  time 
of  the  accident  deceased  was  sitting  on  the 
front  seat  of  the  automobile,  with  his  back 
In  the  direction  from  which  the  train  came, 
in  a  position  enabling  him  to  converse  with 
his  friends  on  the  rear  seat  In  absence  of 
notice  or  warning  to  apprise  falm  of  danger, 
no  negligence  can  be  Imputed  to  him  because 
of  the  position  In  whldt  he  was  sitting. 

[S]  There  was  nothing  in  the  speed  of  the 
vehicle,  or  the  way  it  was  operated,  to  warn' 
him  of  possible  danger,  and,  it  not  having 
been  shown  he  was  aware  of  the  crossing, 
or  had  better  opportunity  than  the  driver  to 
observe  either  the  crossing  or  the  approach- 
Ixig  train,  it  cannot  be  said  he  sat  without 
protest  and  permitted  himself  to  be  placed 
in  a  position  of  danger.  As  a  matter  of 
fact,  he  did  see  the  train  an  instant  after 
the  driver  saw  it;  there  was,  however,  nei- 
ther time  nor  occasion  for  him  to  remon* 
strate  or  interfere  with  the  operation  of  the 
car.  To  do  so,  under  mudi  circumstances, 
would  -be  to  Invite  more  certain  disaster. 
Whether  deceased  was  negligent  in  falling  to 
discover  the  presence  of  the  crossing  In  time 
to  give  the  driver  warning  of  the  approach- 
ing train  was,  under  the  peculiar  circum- 
stances, a  question  of  fact  for  the  Jury. 
Senft  V.  Western  Maryland  Ry.  Oo.,  246  Pa. 
446,  02  Atl.  653.  See,  also,  Hardle  V.  Barrett, 
257  Pa.  42,  101  AU.  75,  L.  R.  A.  1017F,  444, 
and  cases-  there  cited. 

The. Judgment  Is  affirmed. 

(2a  Pa.  180) 

BUEUi  V.  WHMAMSPOBT  STAPLE  CO. 

(Supreme  Oourt  of  Pennsylvania.    April  22, 
19180 

Bankkuptct  «=3254— Lease  or  Maohinkbt— 
Option  to  Pcbchasi)— Bxeboise  of  Option 
— Banksuptot  of  Lssssok. 
Where  corporation  leased   machinery   with 
a  right  to  purchase,  and  with  provision  that,  if 
lessor  filed  petition  in  bankniptcy,  title  shottld 
pass  to  leasee  company,  which  elected  to  pur- 
chase  before  bankruptcy   proceedings,   its   lia- 
bility for  the  price  was  fixed,  and  verdict  for 
the  price    was  properly  rendered  in  action  by 
trustee  in  bankruptcy,  who  sued  in  affirmance 
of  tiie  contract. 

Appeal  from  Court  of  Ck>mmon  Pleas,  Ly- 
coming County. 

Action  by  Edwin  D.  Buell,  trustee  of  the 
O.  A.  Webster  company,  against  the  Wil- 
liamsport  Staple  Company.  Judgment  di- 
rected for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  POTTER,  STEWART, 
FRAZBB,  and  WALLING,  JJ. 

O.  E.  Sprout,  of  WlUlamsport,  and  John 
B.    Cnpp,    of   PhUadelpbla,    for    appellant 


Mortimer  0.  Rhone  and  A.  R.  Jackson,  both 
of  WlUlamsport,  for  aK>eUee. 

PER  (3DRIAM.  Under  its  contract  with 
the  O.  A.  Webster  (Company  the  deflsodant 
acquired  the  right  to  use  the  madilnery  and 
equipment  of  that  company  during  the  pe- 
riod ot  the  contract  It  also  had  the  right 
to  purchase  the  machinery  and  eqnipment, 
together  with  the  stock  and  merchandise,  at 
a  fixed  price.  It  was  further  provided  that, 
in  case  a  petition  in  bankniptcy  was  filed 
against  the  Webster  Company,  title  to  the 
machinery,  sQulpment,  and  merchandise 
should  immediately  vest  in  the  defendant 
company  upon  certain  conditions  set  forth. 
The  defendant,  however,  ezerdsed  its  rl^t 
under  the  contract  and  became  the  purchaser 
of  the  property  of  the  Webster  Company, 
before  any  proceedings  in  bankruptcy  were 
instituted,  and  its  liability  to  pay  for  the 
property  the  price  named  in  ttie  contract, 
therefore^  became  fixed.  The  trustee  in 
bankruptcy  brought  this  salt  in  afflrmanoe 
of  the  contract,  and  there  was  no  tnterfer> 
ence  with  defendant's  possession  of  the  prop- 
erty. The  court  below  was  right  in  directing 
a  verdict  for  the  plaintiff,  and  in  overruling 
defendant's  motion  for  Judgment  non  ob- 
stante veredicto. 

The  judgment  entered  upon  the  verdict  for 
the  plaintiff  is  tttereflors  affirmed. 

"=  (fa  Pa.  i«a> 

EROSmNSKI  V.  S(3H00L  DIST.  OF  BOBr 
OUQH  OP  DICKSON  OiTY  et  al. 

(Supreme  Court  of  Pennsylvania.     April  22, 
1918.) 

Appbai.  akd  Bbbob  «=336d— Totx  fob  Tak> 

INO   APPEAIr— DlaMIfiSAX. 

An  appeal  from  a  decree  dismissing  a  bill 
will  be  quashed,  where  it  was  not  taken  until 
more  than  six  months  after  the  decree  com* 
plained  of  was  filed. 

Appeal  from  Court  of  Oonunon  Pleas, 
Lackawanna  County. 

Bills  by  Adam  Kroshlnslkl  against  the 
School  District  of  the  Borough  of  Dl<&8on 
City  and  against  the  Dickson  Lumber  Com- 
pany. The  cases  were  tried  together.  From 
a  decree  dismissing  ttie  bUla,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TER,  STEWART,  MOSOHZISKER,  and 
WALLING,  JJ. 

George  Morrow,  of  Scranton,  for  app^ant 
M.  J.  Martin  and  Elmer  D.  Adair,  both  of 
Scranton,  for  appellees. 

PER  CURIAM.  These  two  cases  were  dis- 
posed of  together  below,  under  agreemmt 
of  counsel,  and  were  so  argued  here.  A 
final  decree  dismissing  the  bill  in  each  case 
was  filed  June  6, 1916,  inore  than  six  mcmths 
before  these  appeals  were  taken,  and  they 
are  therefore  quashed,  without  prejudice  to 
any  right  of  the  appellant  in  proceedings  at 
law; 


«s>For  other  casw  le*  muim  toplo  and  KBY-NUUBEa  la  aU  K87-Mumb*r«d  OlseaU  and  tndexM 
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CITIZENS'  ELBOTEIO  OO.  t,  LTCOMING- 
EDISON  CX). 

(SttpreoM  Oonrt  of  Pennaylranla.    Ai^  22, 
1018.) 

iNJuncnoN  <8=a231— Contempt— FiNDiHOS  of 

Fact— Bevikw. 
Decree  dismisBiiig  role  for  attachment  for 
alleged  TioIationB  of  an  injunction  will  not  be 
diatnrbed,  where  lower  conrt,  after  full  hearing, 
found  that  defendant  had  fullr  complied  with 
its  decree. 

Appeal  from  Court  of  Common  Pleas,  ly- 
comlng  County. 

Action  by  the  Citizens'  Electric  Company 
against  the  Lycomlng-Edison  Company. 
From  an  order  discharging  a  rale  to  show 
cause  why  attachment  should  not  issue  for 
contempt  of  court,  plaintiff  a{^>ealB.  Af- 
firmed. 

It  appeared  that  an  Injunction  had  been 
awarded  as  prayed  for  In  the  bill;  that 
thereafter  plaintiff  alleged  a  violation  of  the 
injunction,  and  a  rule  to  show  cause  why 
an  attachment  should  not  issue  was  allowed. 
After  hearing  the  evidence,  the  court  found 
as  fact  that  defendant  had  compiled  with 
Its  former  decree  and  discharged  the  rule 
for  the  attachment       

Argued  before  POTTBR,  STEWART, 
FKAZER,  and  WAULING,  JJ. 

John  G.  Reading,  M.  C.  Rhone,  R.  F.  Al- 
len, Herbert  T.  Ames,  and  Thomas  HI.  Ham- 
mond, all  of  Wllllamsport,  for  appellant 
Addison  Candor,  of  Wllllamsport,  for  ap- 
paUe" 

PKH  CURIAM.  The  appellant  In  this  case 
adced  for  an  attachment  against  the  defend- 
ant, alleging  that  it  had  violated  the  decree 
of  ibe  conrt  below.  After  a  hearing,  and  up- 
on careful  investigation,  the  trial  court 
found  as  a  fact  that  the  defendant  had  fully 
complied  with  Its  decree,  and  it  dismissed 
the  rule  for  the  attachment.  We  have  not 
been  convinced  that  the  court  below  erred 
In  the  conclusion  which  It  reached  in  this  re- 
spect 

Its  decree  is  therefore  affirmed,  and  this 
appeal  Is  dismissed,  at  the  cost  of  appe- 
lant 

(an  Pa.  tm 

FORD  et  al.  t.  DKIGBNDESCH. 
'(Supreme  Court  of  Pennaylvania.    April  22, 

i&ia) 

Municipal  Cobfobationb  «=»706(6)— Zhjubt 
to     pxdbstbian  —  nxquokrck  —  question 
roR  Just.  ' 
In  an  action  against  an  owner  of  a  horse 
and  wagon  for  injuries  caused  to  a  boy,  wheth- 
er the  driver  of  the  wagon  exercised  due  care 
held  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Francis  X.  Ford,  by  his  next 
friend,  William  J.  Ford,  and  William  J.  Ford 
asalnst  Paul  H.  Delgendesch.    Judgment  for 
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plaintiffs,  and  defendant  appeals.    Affirmed. 
Argued    before    MESTRE3ZAT,    POTTER, 
MOSCHZI8KER,  FRAZER,  and  WALLING, 
JJ. 

WlUlam  O.  Wright  of  Philad^phia,  for 
appellant  Augustus  Trask  Ashton  and  Tic- 
tor  Frey,  both  of  Philadelphia,  tor  appd- 
lees. 

PER  CORIAM.  The  evidence  In  this  case 
Shows  that  an  employe  of  defendant  drove 
defendant's  horse  at  a  trot,  with  a  loose 
rein,  through  a  narrow  roadway,  some  6V4 
feet  In  width,  bordered  by  a  sidewalk  only 
2  feet  In  width.  It  appears  that  the  horse 
suddenly  shied,  and  moved  sldewlse,  so  that 
the  wheel  of  the  wagon  to  which  he  was  at- 
tadied  was  thrown  upon  the  narrow  side- 
walk, striking  and  Injuring  the  plaintiff,  a 
small  boy.  Whether  or  not  the  driver  ex- 
ercised due  care,  und«:  the  drcumstances,  in 
permitting  the  horse  to  travel  at  such  a 
rate  of  speed,  or  whether  it  was  careless  In 
him  to  drive  with  a  slack  rein  at  that  time 
and  place,  were  questions  for  the  jury  to  de- 
termine. Binding  Instructions  in  favor  o^ 
defendant  were  properly  refused,  and  the 
question  of  the  driver's  negligence  was  sub- 
mitted to  the  jury  In  a  charge  to  which  no 
exception  was  taken. 

The  judgment  la  affirmed. 


ORESSNBiiaGEIR  «t  al.  v.  SCHWARTZ  at  aL 
(Supreme  Court  of  Pennsylvania.    May  6, 1918.) 

1.  Bankbuptcy    €=9198— Likns— Vauditt. 

An  adjudication  in  bankruptcy,  under  Bank- 
ruptcy Act,  {  67f  (U.  S.  Comp.  St  1816,  }  9661), 
renders  all  liens  obtained  against  the  bankrupt 
within  four  months  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy  void. 

2.  Bankbuptcy  «=9387  —  CoMPosmoN  wixn 

CbXDITOBS— DiSCHASOK. 

Whether  the  bankrupt's  estate  is  administer* 
ed  by  a  trustee,  or  there  is  a  composition  \a  the 
bankrupt  with  his  creditors,  the  effect  of  dis- 
charge is  the  same,  under  Bankruptcy  Act,  § 
14o  m.  S.  Comp.  St.  1916,  f  9598),  if  the  com- 
position is  confirmed  by  the  court 
8.  BANBXUFMY   «=»198— JUOOICBNTS— Vaijd- 

iTT— CoMPoamoN  with  Cbsditobs. 
Where  judgment  was  entered  against  a  firm 
and  the  individual  members  within  four  months 
of  bankruptcy  proceedings,  and  plaintiffs  were 
named  as  cNditors,  and  a  composition  with 
creditors  was  confirmed  by  the  bankruptcy  court 
and  carried  out  the  judgment  entered  was  ren- 
dered void  by  the  bankruptcy  proceedings. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

. .  Action  by  Israel  Greenberger  and  others 
against  M.  Schwartz  and  Jacob  Bosoifeld. 
On  issue  to  determine  the  validity  of  the 
lien  of  a  judgment  Exceptions  to  report  of 
referee  in  favor  of  defendant  dismissed,  and 
plaintiffs  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STBWAST,  MOSOHZISEER,  and 
WALLING,  JJ. 
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William  J.  Fitzgerald,  and  Jobn  P.  Kelly, 
both  of  Scranton,  for  appellants.  Ii.  M.  Levy, 
of  Scranton,  for  aK>ellees. 

BROWN,  C.  J.  Moses  Sctawarts  and  Ja- 
cob Bosenfdd  were  partners  doing  business 
In  the  d^  of  Scranton  under  the  firm  name 
of  Schwartz  &  Bosenfeld.  On  June  17,  1012, 
Rosenfeld  executed  and  delivered.  In  the 
name  of  the  firm,  to  Greenberger  ft  C!o.,  a 
promissory  note,  containing  a  ccmfeBsion  of 
Judgment,  for  $2,525.55,  payable  to  their  oi> 
der  two  months  after  date.  At  the  time  this 
note  was  executed  Schwartz  ft  Bosenfeld 
were  neither  insolvent  nor  in  contanplation 
of  bankruptcy.  On  October  7,  1016,  the  ap- 
pellants entered  judgment  on  the  note 
against  the  defendants  individually  and  as 
a  firm,  but  the  same  was  subsequently  strick- 
en off  as  to  Schwartz,  who  had  not  signed 
the  obligation,  and  was  opened  as  to  Bosen- 
feld and  the  firm  of  Schwartz  &  Bosenfeld, 
to  enable  them  to  set  up  the  defense  of  a  dis- 
charge in  bankruptcy.  At  the  date  of  the 
entry  of  the  judgment  the  said  firm  and  the 
two  individual  members  thereof  were  in- 
'solvent  within  the  meaning  ot  the  Bank- 
ruptcy Act,  and  this  was  weU  known  to  the 
appellants.  On  November  4,  1015,  within  a 
month  after  the  said  judgm«it  had  been  en- 
tered, a  petition  in  bankruptcy  was  filed  by 
the  creditors  of  the  firm  of  Schwartz  & 
Bosenfeld,  in  the  District  Court  of  the  Unit> 
ed  States  for  the  Middle  District  of  Pennsyl- 
vania, against  the  defendants  as  a  firm  and 
as  individuals,  and  on  the  26th  of  the  same 
month  they  were  duly  adjudged  bankrupts 
by  said  court  niey  subsequently  filed  their 
sdtedules  In  the  bankruptcy  proceedings, 
and  named  the  plaintiffs  therein  as  creditors. 
On  January  10,  1916,  the  defendants  in  due 
form  ofTered  a  composition  to  their  creditors, 
which  was  thereafter  duly  confirmed  by  the 
said  District  Court,  and  was  carried  out  by 
the  defendants  as  bankrupts. 

The  issue  <m  the  opened  judgment  was 
referred  to  a  very  learned  referee,  by  whose 
report  judgment  was  directed  to  be  entered 
for  the  defendants,  on  the  ground  that,  under 
the  Bankruptcy  Act,  the  judgment  entered 
by  the  appellants  was  null  and  void,  and 
from  the  judgment  so  entered  by  the  court 
below,  In  confirming  the  report  of  the  ref- 
eree, there  is  this  appeal  by  Greenberger  & 
Co.  On  It  two  questions  are  raised:  (1)  Is 
the  lien  of  a  judgment  entered  against  an 
Insolvent  debtor  within  four  months  of  bank- 
ruptcy proceedings  absolutely  void,  or  only 
voidable?  And  (2)  if  it  be  voidable,  can  It  be 
attacked  by  the  bankrupt  after  the  termina- 


tion of  bankruptcy  proceedings  as  to  non- 
exempt  property?  If  the  first  question  was 
properly  answered  by  the  referee  and  the 
court  below,  in  holding  that  the  li«i  of  the 
judgment  was  void,  the  second  is  not  in  the 
case. 

[1]  Section  67f  of  the  Bankruptcy  Act  pro- 
vides: 

"All  levies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against 
a  person  who  ia  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  shall  be  deemed  null 
and  void,  m  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  the  levy,  judgment,  at- 
tachment or  other  lien  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt"  Act  July  1^  1808,  c.  541,  30 
Stat  564  (U.  S.  Comp.  St  1916,  |  0651). 

[2,  3]  An  adjudication  of  bankruptcy  ipso 
facto  renders  null  and  void  all  liens  obtained 
through  legal  proceedings  against  the  bank- 
rupt within  four  months  prior  to  the  filing 
of  the  petition  In  bankruptcy  against  him. 
Whether  the  bankrupt  estate  is  administered 
by  a  trustee,  or  there  is  a  composition  by  the 
bankrupt  with  his  creditors,  the  effect  of  a 
discharge  in  bankruptcy  is  the  same,  tf  the 
composition  is  confirmed  by  the  court  Sec- 
tion 14c  Bankruptcy  Act  (U.  9.  Gomp.  St 
1016,  I  0608).  In  view  of  the  plain  words  of 
section  e7f  of  that  act,  the  referee  was  of 
opinion  that  the  judgment  In  question  was 
null  and  void.  In  so  holding  he  regarded 
Chicago,  Burlington  ft  Quincy  Railroad  Com- 
pany v.  Hall,  229  U.  S.  511,  33  Sup.  Ct  885, 
57  Ii.  Bd.  1306,  as  ooutrolllng,  and  simply 
followed  it  in  making  his  report  While  the 
question  in  that  case  was  as  to  the  liability 
of  property  of  a  bankrupt  exempt  by  the 
laws  of  his  own  state,  to  attachment  proceed- 
ings instituted  in  another  state  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy, the  Supreme  Court  of  the  United 
States  said  of  the  said  section  67f : 

"Barring  exceptional  cases,  which  are  spe- 
cially provided  for,  tbf  policy  of  the  act  is  to 
fix  a  four  months  period  in  which  a  creditor 
cannot  obtain  an  advantage  over  other  credi- 
tors nor  a  lien  against  the  debtor's  property. 
'All  liens  obtained  by  legal  proceedings'  witbm 
that  period  are  declared  to  be  null  and  void. 
That  universal  language  is  not  restricted  by 
the  later  provision  that  'the  property  affected  by 
the  •  •  •  lien  shall  be  released  from  the 
same  and  pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt.'  " 

In  thus  oonstnilng  the  said  section  of  tbe 
Bankruptcy  Act  the  only  construction  of 
which  it  la  susceptible  was  given  to  it  and 
nothing  more  need  or  can  be  said  In  dismiss- 
ing this  appeal. 

Judgment  affirmed. 
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DOYUB  T.  PHUiADIILPHIA  bapid 

TRANSIT  CO. 

(Supreme  Coart  of  Pennsylvania.     April  22, 
1918.) 

1.  Stbeet  Railboads  «=9gO(4)— Goixision— 

BVIDENCE. 

Motorman  of  street  car  can  assume  that 
driver  of  wagon,  in  the  street  ahead  of  him 
alongside  the  track,  will  not  drive  in  front  of 
tiie  car. 

2.  Stbxbt  Railboads  «s>117(11)— Colusior 
—Evidence. 

In  action  against  street  railroad  company, 
to  recover  for  personal  injuries  from  collision 
between  plaintiff's  wagon  and  a  street  car,  com- 
pulsory nonsuit  held  properly  entered  on  the 
evidence,  wUdi  showed  that  it  was  impossible 
to  stop  the  car  in  time  to  avoid  the  collision 
after  plaintiff  suddenly  drove  onto  the  track 
from  behind  another  vehicle. 

Appeal  ftom  Court  of  Oommon  Pleas, 
Philadelphia  County. 

Action  by  Onney  B.  Doyle  against  the 
Philadelphia  Bapld  Transit  Company,  rrom 
a  Judgment  refusing  to  take  off  a  ccMupulsory 
nonsuit,  plaintiff  appeals.    Affirmed. 

The  facts  appear  by  the  following  from  tbe 
remarks  of  Ferguson,  J.,  in  the  common 
pleas,  In  entering  the  compulsory  nonsuit: 

In  this  case  we  have  nothing  but  the  fact  that 
there  was  a  collision.  We  have  an  automobile 
standing  against  the  curb  on  the  north  side  of 
Arch  street,  east  of  Broad  street  (in  the  dty 
of  Philadelphia) ;  we  have  the  wagon  of  Mr. 
Field  standing  on  the  north  side  of  Arch  street, 
east  ot  Broad  street,  80  feet  back  of  the  auto- 
mobile, and  from  the  horse's  head  to  the  tail- 
board of  the  wagon  was  16  feet,  so  the  distance 
between  the  automobUe  and  the  wagon  was  just 
al>ont  twice  the  length  of  the  horse  and  wagon. 
The  case  absolutely  depends  upon  the  testimony 
of  Mr.  Bidd,  if  there  is  any  case  at  all,  because 
Doyle  saw  nothing.  All  he  knows  is  that  there 
was  a  crash,  and,  as  I  said  before,  tbe  mere  fact 
that  there  was  a  crash,  and  that  he  was  injured 
as  a  result  of  the  crash,  does  not  prove  that 
the  transit  company  was  negligent,  because, 
when  there  is  another  wagon,  which  is  a  free 
agent  in  the  streets  and  may  go  wherever '  the 
driver  directs  it,  you  can  easily  see  that  it  might 
possibly  be  that  a  collision  would  have  resulted, 
mo  matter  how  careful  the  motorman  might  have 
been.  Mr.  Field  says  that  when  he  came  out 
of  the  cigar  store  he  saw  the  car  coming  west  on 
Arch  street  and  crossing  Thirteenth  street,  and 
he  walked  down  to  the  curb  and  got  into  his 
wagon  and  looked  through  the  window  in  the 
back  and  saw  the  car  was  coming.  He  did  not 
tell  OS  where  it  was ;  he  did  not  tell  us  how 
dose  it  was.  He  took  the  reins  and  drove  ahead, 
and  at  somi  point  between  where  the  wagon 
had  been  standing  and  where  the  automobUe 
was,  as  to  which  he  leaves  us  entirely  in  the 
dark,  he  pulled  his  horse  out  to  straddle  the 
track,  in  order  to  get  around  the  automobile, 
and  was  struck  by  the  car. 

[I]  That  that  resulted  from  the  negligence  of 
the  motorman  of  the  car  there  is  no  evidence. 
The  car  had  the  right  of  way,  and  the  motormatn 
had  the  right  to  assume  that  a  man  driving  a 
wagon  in  tiie  street  ahead  of  him,  alongside  of 
the  track,  would  not  drive  the  wagon  in  front 
of  the  car.  If  he  did  pull  the  wagon  in  front  of 
tbe  car,  it  did  not  make  the  motorman  negligent 
He  could  only  be  held  negligent,  under  circum- 
stances such  as  are  indicated  in  this  case,  if  the 
wagon  had  been  on  the  track,  or  approaching 
the  track,  a  sufficient  distance  firom  the  car  for 


the  motorman  to  have  stopped  the  car  tnd  to 
have  avoided  the  collision,  ^ose  distances  are 
not  given  to  us,  and  juries  are  not  permitted  to 
guess  what  must  have  been  tbe  fact.  They  have 
to  have  the  evidence,  and  they  have  to  have  an 
opportunity  of  determining  whether  they  will 
believe  it  or  not;  but,  assuming  that  they  be- 
lieve it,  they  have  to  have  evidence  from  which 
they  could  conclude  that  there  was  negligence. 
That  evidence  does  not  api>ear  in  this  case,  and 
for  that  reason  I  enter  a  nonsuit. 

The  lower  court  entered  a  compulsory  non- 
suit, which  It  sulMequently  refused  to  take 
off. 

Argued  before  MBSTREZAT,  POTTEH, 
MOSCHZISEBR,  FBAZER,  and  WAI^ 
UNO,  J  J. 

Eugene  Baymond  and  John  Martin  Doyle, 
both  of  Philadelphia,  for  a];^>ellant  Ber- 
nard J.  O'Ooonell,  of  Philadelphia,  for  ap- 
pellee. 

PER  ODRIAB4.  [1]  The  record  in  this 
case  shows  no  evidence  of  negligence  upon 
the  part  of  the  defendant  whidi  was  suffi- 
cient to  Justify  its  submission  to  the  Jury. 
Judgment  of  cwnpulsoiy  nonsuit  was  pn^ 
erly  entered,  and  the  court  below  did  not 
err  in  refusing  to  take  it  ofC 

The  Judgmoit  is  affirmed. 


(Kl  Pa.  188) 
In  re  NOLAN'S  ESTATB. 

(Suproue  Court  of  Pennsylvania.     AprO  22, 
1918.) 

Wills  «=»316(2)— Testakkntabt  Inoapaottt 
— Devisavit  Vel  Non. 
Where  evidence  shows  that  testator  was  a 
man  of  intemperate  habits,  but  was  perfectly 
sober  at  time  of  the  execua<m  of  his  will,  and 
understood  what  he  was  doing,  an  issue  devisa- 
vit  vel  noa  was  properly  refused. 

Appeal  from  Orphans'  Court,  Berks 
County. 

In  the  matter  of  the  estate  of  Francis 
Rellly  Nolan,  deceased.  From  decree  refus- 
ing issue  devisavit  vel  non,  Charles  J.  Nolan 
appeals.    Affirmed. 

Argued  before  BBOWN,  <X  J.,  and  POT- 
TER, MOSCHZISKER,  FBAZER,  and  WAL- 
LING, JJ. 

B.  H.  Deysher,  of  Reading,  for  appellant. 
H.  P.  Keiser,  of  Reading,  for  appellee.  Lee 
Joseph  B.  Dickinson  and  J.  Bennett  Nolan,, 
both  of  Reading,  for  appellees  Nolan  and. 
Beading  Trust  Co. 

PEB  CTJBIAM.  The  learned  Judge  below, 
specially  presiding,  found  that  the  testator — 
"appeared  at  tlie  office  of  his  attorney,  unac- 
companied by  any  perscm,  and  gave  directions 
concerning  the  disposition  he  desired  to  make 
of  his  proper^  by  will.  The  will  was  drawn  in 
accordance  vnth  the  directions  received  by  the 
attorney.  It  was,  on  a  subsequent  visit  to  the 
office  of  the  attorney,  read  to  the  testator,  and, 
upon  being  asked  if  that  was  the  disposition  of 
his  pro_perty  intended,  he  replied  that  it  was. 
He  desired  certain  persons  to  witness  the  will, 
and  the  will  was  taken  by  the  testator  and  the 
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son  of  the  attomey  who  drew  it  to  the  store  of 
the  witnesses,  and  there  signed  after  the  testa^ 
tor  had  declared  it  was  his  will.  The  attorney 
who  drew  the  wilL  bis  son,  and  the  two  wit- 
nesses all  testify  that  the  testator  was  not  in- 
toxicated; that  he  was  mentally  capable  at  the 
time  of  Its  execution  to  dispose  at  his  prop- 
erty by  last  will  and  testament." 

In  view  of  tbe  testimony  that,  ttaougb  the 
testator  was  a  man  of  intemperate  tiabits, 
he  was  at  the  time  of  tbe  execution  of  hia 
will  perfectly  sober  and  sane,  and  understood 
exactly  what  he  was  doing,  the  issue  asked 
for  was  pr(H)erly  refused.  Tasker's  Bstate, 
206  Pa.  456,  66  AtL  24. 

Appeal  dismissed,  at  appellant's  costs. 


<2a  Pa.  ten 

In  re  PBIFFER'S  BSTATD. 


{Supreme   Court  of   Pennsylvania. 
1918.) 


April   22, 


EiXEOUtOBS  JlND  :  Aduinistbatobs  «=920C(1)— 
Cl,AniB  JTOB   SBBTICES— EVIDKNCB. 

Claim  apdnst  decedent's  estate  presented 
by  daughter-in-law  for  nursing  decedent  held 
properly  disallowed^  where  claimant,  her  hu»- 
band,  and  decedent  had  lived  together  on  the 
latters  farm,  and  the  crops  and  income  were 
regularly  divided,  and  claim  was  not  presented 
until  daimanf  8  husband,  who  was  executor,  had 
been  surcharged  for  mismanagement  of  the  es- 
tate. 

Appeal  from  Orphans'  Courti  Berks 
County. 

In  the  matter  of  the  estate  of  Edward 
PelfCer,  deceased.  From  decree  dismissing 
exceptions  to  adjudication,  Mary  Peiffer  ai>- 
peals.    AiSrmed, 

From  the  record  It  appeared  that  Mary 
PeUter,  the  wife  of  tbe  executor,  and  the 
daughter-in-law  of  the  decedmt,  presented 
a  claim  of  $2,400  for  nursing  decedent  The 
claimant,  her  husband,  and  decedent  resid- 
ed tog^her  on  the  latter's  farm  for  many 
years.  The  croiw  and  Income  from  the  farm 
were  regularly  divided  between  the  claim- 
ant's husband,  who  was  the  tenant,  and  the 
decedent  There  was  no  evidence  to  support 
the  dalm,  except  testimony  as  to  a  number 
of  loose  and  vague  declarations  on  the  part 
of  the  decedent  that  tbe  claimant  should  be 
paid  for  her  services.  There  was  evidence 
that  Claimant,  immediately  after  the  funeral, 
when  asked  what  the  estate  owed  her,  re- 


plied, "I  don't  want  anything;  I  gave  it  will- 
ingly." 

The  facts  further  appear  from  tbe  follow- 
.log  opinion  of  Schaefter,  P.-  J.,  in  tbe  or- 
phans' court: 

We  have  carefully  examined  again  the  evi- 
dence bearing  on  this  claim,  and  we  do  not 
see  how,  int  the  light  of  it,  we  can  snstain  the 
exceptions  filed  here.  The  testimony  shows  that 
the  claimant  and  her  husband  occnpied  this 
farm  with  the  decedent  for  many  years,  and 
that  th^  lived  together  oo  it  as  one  familv, 
up  to  the  time  of  his  death.  In  view  of  this 
family  relation,  the  ta8timopy-r4Q08e  expres- 
sions of  gratitude  and  appreciation,  and  of  a 
desire  tiiat  she  should  be  paid,  and  the  like 
(Wise  V.  Martin,  232  Pa.  1^,  81  AtL  184)-;!a 
of  a  character  which  is  always  regarded  as  io- 
sufficient  to  support  a  claim  of  this  nature.  No 
express  contract  is  even  alleged,  and  no  demand 
is  shown  to  have  been  made  by  the  claimant  in 
the  lifetime  of  the  decedent  Services  for  nurs- 
ing are  presumed  to  be  periodically  ttaid  (Onm- 
miskey's  Estate,  224  Pa.  609,  73  Atl.  916,  132 
Am.  St.  Bep.  787),  and  it  is  timost  incredible 
that  the  decedent  Aould  receive  bis  share  of 
income  of  the  farm  &om  the  daimant'a  husband, 
who  had  the  sole  control  of  the  same,  for  this 
period  of  2^  years,  during  which  she  rendered 
these  services,  and  not  some  settlement  be  made 
for  the  nurung,  if  payment  was  contemplated 
by  the  parties.  The  facts  and  circumstances 
surronndine  this  whole  case  justify  tbe  concla- 
sion  that  these  services  were  either  voluntarily 
performed  b^  the  claimant  by  reason  of  the  re- 
lation existmg  between  her  and  her  father-in- 
law,  the  decedent  or  were  paid  for  at  stated 
periods  when  they  were  due,  and  that  this 
claim  would  not  have  been  made,  if  daimant's 
husband,  the  accountant  to  whom  Uie  farm 
was  devised,  had  not  been  charged  with  the 
mismanagement  of  the  estate,  and  finally  sur- 
charged with  the  sum  of  $1,442.19. 

Despite  the  earnest  and  exhaustive  argument 
of  counsel  for  the  exceptions,  we  are  constrained 
to  dismiss  them,  and  confirm  the  distribution 
absolutely. 

Onie  lower  court  dismissed  the  exceptions 
to  the  adjudication.  Mary  Peiffer  appealed. 
Error  assigned  was  in  dismissing;  exceptions 
to  the  adjudication. 

Argued  before  BBOWN,  O.  J.,  and  POT- 
TBB,  MOSCHZISKBB,  FBAZSB,  and  WAIi- 
UNG,  JJ. 

William  Kerper  Stevens,  of  Beading,  for 
appellant  W.  S.  Bothermel  and  W.  B.  Sbar- 
man,  both  of  Beading,  for  appellees. 

PEB  OUBIAM.  For  the  reasons  given  by 
the  learned  court  below  for  disallowing  ap- 
pellant's dalm  for  services,  her  appeal  from 
its  disallowance  Is  diamlased,  at  her  costs. 
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STB013T  ▼.  STROITT  tt  aL 

(Sapreme  Judicial  Gonrt  of  Midnek     S^t  12, 

i»ia) 

1.  PEBPETmriM  «5>1  — Rttlx  Aqaihst  — Iw- 

TERTION. 

Kule  agaiiiBt  perpetuities  ia  not,  Itte  rule 
of  constmctioB,  teit  to  determine  intention, 
bat  its  object  ia  tp  defeat  intention,  so  that  ev- 
ei7  provinon  in  a  will  is  to  be  constmed  as  if 
nue  did  not  exist,  and  rale  then  appQed. 

2.  PEBPErUlTIEB     «=»1  —  OONOTSUOnOH     OF 
WlEI^-lKTBH«OW . 

In  constminK  residuary  dause  of  will  to 
determine  whether  it  vicdates  rule  against  per- 
I>etQitie8,  intention  of  testatrix  iq  tb  be  gather- 
ed from  entiie  will,  and  not  froa  residaBrjr 
danse  alonsu 

8.  FiKPETumn  «3>1— Bvi«  AoAmarr— Tbb- 
jasA-noTf  OF  Estates. 

R11I9'  against  perpetuities  concerns  itself 
oniT  with  vesting,  commencement  ot  estates,  not 
witn   their  determination. 

4.  PxKPKiTTrciBa  «=94(12H-ABaOLUTB  LCOAGX 
,— PoSTPORSKEItT  OF  PATMtRT. 

When  gift  of  legacy  is  abst^ute,  time  of 
payment  alone  being  postponed,  Since  time  is  not 
of  substance  t^  gift,  vesting  of  legacy  is  not 
postponed  to  lender  it  vioUave  lA  nde  against 
perpetuities.  ., 

5.  PEBPirCTnTIXS    <fcs>4(15)— VESTtNO    OF   IJBO- 
ACT— DreCBETIOK   OF  TBUdt*B. 

EKscretionary  power  in' trustee  as  to  time 
of  payment  of  legncy  does  not  prevent  its  vest- 
ing, thus  rendering  it  violative  of  rule  against 
perpetuities. 
«k  Wnxs  <S=»529^BBQtJB8T  TO  Olabb— Pr*- 

Law  presomea  that  testator,  when  he  be- 
deaths  fund  generally  to  daas,  intends  that 
members  shall  share  equally,  diat  being  legal 
meaning  of  snch  bequest. 
7.  Wnx9  «»«2d— OoN«nruo*iow— PtWDMB  os 

CoNmtdsnT  iKTBBim. 
Xesacy  pr  devise  should  be  construed  as 
giving   vested  rather  tlian  contingent  interest. 
&  Pebpetuities   <S=>4(16)— Bulk    Against— 

Residtjabt  Olaubb  of  WrtL— '"WiBH." 
Residuary  clause  reading  that  testatrix  gave 
to  M.  .S.  to  hold  in  trnst.all  rssidne  of  her 
personalty,  "and  I  wish  It  to  b«  distributed  to 
the  children  of.  I^  B.  &  and  herself  [It.  S.j  or 
their  descendahts  at  sndi  times  as  she  sees 
fit  for  their  best  banefit,"  did  not  violate  rule 
against  perpetuities,  "I  wish"  being  mandatory, 
tin«  of  payment  alone  tteing  postponed. 

[£^.  Not&— For  other  deflnitionsL  see  Words 
and  Phrases,  First  and  Second  Series,  WisKl 
4).  Wills  *=>49S— CoNSTBUonoir— "DbbokStd- 

AHTS." 

"Or  their  desoeadants,"  vati  In  a  will,  in- 
«hideB  oaly  lineal  heirs.    - 

(Bd.  Kote.-^For ,  other  definitions  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Descend- 
ant] 
Id  Viixa   €=»538— CoNBTBUcnoTr— BwjuKBT 

TO  DracKKDASra-JInffl  Of  Death. 
Where,  by  resMoaxf  idams,  teaBatrix  gave 
to  M.  S.  to  hold  i»  trust  B^  residue  of  per- 
•ooaltyj^  directing  distribution  to  cHildien  of 
I/.  B.  S.  and  St  S.  "or  their  descendants,"  In- 
dependenUy  of  Rev.  St.  e.  79,  t  10,  testatrix 
pmivlded  lineal  dMceddante  of  dbild  dying  in  b«r 
^tinM  should  take  parent's  share. 
U.  TBcqTB  «s926S— BxfXHBU.OK  LiziaAXioir 

— Adtxbsabt  Suit. 

Where   father   of   beneficiarifes  under  wfll 

sued  to  take  trust- estktci  from  possession  of 

his  wife,  the  traste^  to  depriw  theq»  U  all 

tienefit  of  ^und  and  to  divert  it  to  his  benefit. 


havinff  been  defeatad,  ka  was  not-  entMed  to 
have  trust  estate  charged  with  oxpansea  of 
litigation. 

Report  fr<Hii  enpreme  JTodlcial  Goart,  Cnin- 
berland  Cwmtj,  In  Bqnitr. 

Suit  by  Leon  B.  Stnmt  agaioat  Mlldced 
Stront  and  others.  Case  r^^orted.  Bill  dl»- 
missed. 

Argaed  befon  CORNISiH,  Oi  J.,  and 
SPBAR,  BANSOiN,  PHILBBOOE,  DDNN, 
aad  MOBRILii,  31.  < 

Woodman  &  Wblt^ouse,  of  Portland,  for 
complainant  CHarence  B.  Sawyer,  W.  B.  & 
B.  S.  Anthoine,  and  Paul  B.  Donahue^  all  of 
Portland,  for  defendants. 

MORRILL,  J.  Viola  Phipps,  late  of  Bruns- 
wick, died  on  the  1^  day  of  Febmaiy,  1913, 
leaving  a  will,  which  has  been  dnl^  proved 
and  allowed.  The  residnary  danse.  of  that 
will  is  aa  follows: 

"I  give  and  bequeath  to  Mildired  Strout,  to 
hold  m  trust,  all  the  rest  and  Msidae  ot  my 
personal  property,  and  I  wiiA  It  to  be  distribute 
ed  to  the  dUldren  of  Leon  B.  Strout  and  her- 
self or  their  descendants  at  such  times  as  she 
sees  fit  for  thehr  best  benefit" 

On  October  28, 1914,  prior  to  the  commence- 
ment of  th«  present  action,  the  eocecutor  of 
this  win  filed  a  bin  asking  for  Instinctions 
and  for  the  construction  of  certain  portions 
of  said  will.  To  that  Mil  the  present  plain- 
tiff was  a  party.  A  justice  of  this  court  en- 
tered a  decree  t&at  one  of  the  preceding 
clauses  of  said  will  was  invalid  as  contrary 
to  the  rule  ag&lnst  perpetnlUes,  and  directed 
the  executor,  after  pt^jring  certain  legades, 
to  pay  and  deliver  the  remainder  of  the  prop- 
erty mentioned  In  the  dause  so  held  to  be  in- 
valid to  the  residuary  legatee.  Acting  un- 
der this  decree,  Mr.  Sawyer,  the  executed, 
paid  and  dellveried  to  Mildred  Strout,  Who 
had  qnalllled  as  trustee,  cash  and  secuHttes 
to  the  amount  of  |14,718.  "T&e  executor  has 
about  $700  In  his  hands  iar  further  dlstrlhu- 
tion. 

The  plalntUr,  who  Is  the  father  of  the  three 
beneficiaries  named  in  the  residuary  daus^ 
and  the  next  of  kin  and  sole  heir  of  the  te» 
tatrlx,  now  claims  that  the  residuary  clause 
is  void  and  contrary  to  ttie  rttle  against  per- 
petuties,  and  that  Mildred  Strout,  the  mother 
of  Ms  children,  shall  adcount  to  blm  for  the 
fund  held  by  her.  In  other  words,  he  now 
endeavors  to  deprive  his  children  of  the  ben- 
efit of  a  fund  which  the  testatrU  Intrusted 
to  their  mother,  and  not  to  him,  "for  their 
best  benefit" 

Withotft  expreecOng  any  opinlim  as  to 
whether  this  contention  Is  ih>w  open  to  the 
plaintiff  a^r  the  decree  In  the  former  suit, 
to  whidi  he  was  a  party,- we  proceed'  to  exam- 
ine his  claim,  whldl  his  counsel  states  as  toh 
lows: 

"The  scde  question  for  construction  and  de* 
termination  I^  Cbe  court  is  whether,  said  residT 
nary  dause  contained  Ui  the  fourteenth  parsi- 
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graph  of  the  will  ia  T<rid  u  Tiolatiiif  the  role 
agaust  perpetuities." 

[1, 2]  It  should  be  borne  in  mind  that  the 
rule  against  perpetuities  is  not,  like  a  rule 
of  construction,  a  test  more  or  ^ess  artificial 
to  determtaie  Intention.  Its  object  is  to  defeat 
intention.  Therefore  every  provialon  in  a  will 
is  to  be  constmed  ^s  if  the  rule  did  not  exist, 
and  then  to  the  provision  so  construed  the 
rule  it  to  be  aK>Ued.  Gray  on  Perpetuities, 
p.  378.  In  so  construing  the  provision  in 
question  the  Intention  of  the  testatrix  is  to 
be  gathered  from  the  entire  wUl  and  not  from 
the  residuary  clause  standing  alone. 

[3]  The  rule  concerns  itself  only  with  the 
vesting,  the  commencement  of  eatatee,  and 
not  at  all  with  the  termination.  It  makes  no 
difCwence  where  such  a  vested  estate  or  in- 
terest limited  terminates.  Pulitzer  v.  Liv- 
ingston.  S9  Me.  359,  365,  372,  36  Atl.  635. 

[4,  {]  Moreover,  when  the  gift  of  a  legacy 
is  (tbfiolute,  and  the  time  of  payment  only  is 
postponed,  the  time,  not  being  of  the  sub- 
stance of  the  gift,  is  held  to  postpone  the  pay- 
ment, but  not  the  vesting,  of  the  legacy.  Elm- 
ball  V.  Crocker,  53  Me.  268,  271.  And  the 
discretionary  power  in  the  trustee  as  to  time 
of  payment  does  not  prevent  the  vesting  of 
the  legacy.  Bone's  Ex'rs  v.  Van  Shaick,  20 
Wend.  (N.  T.)  664;   Kimball  v.  Crocker,  supra. 

The  will  in  this  case  is.  In  some  reqpects, 
Inartiflclall^  drawn.  The  scrivener  evidently 
did  not  have  in  mind  the  rule  against  perpe- 
tuities, nor  the'  distinction  between  vested 
and  contingent  interests.  He  appears  not 
to  have  realized,  or  to  have  disregarded,  the 
care  whldi  should  be  observed  in  the  crea- 
tion of  trust  estates;  nor  does  he  appear 
to  liave  considered  the  various  changes  which 
might  arise  after  the  death  of  the  testatrix. 

Xet,  carefully  considering  the  entire  wUl, 
we  think  that  it  is  not  difficult  to  ascertain 
the  intention  of  the  testatrix.  At  her  death 
three  children  of  Leon  B.  Strout  and  Mil- 
dred Strout  were  living,  Marjorie,  Marian,  and 
Roger.  In  the  preceding  paragraphs  of  the 
will,  wherever  provision  is  made  for  them,  the 
testatrix  makes  it  clear  that  there  is  to  be 
no  discrlmlnatton  between  them;  they  are 
to  "share  and  share  alike,"  or  to  "share 
equally." 

[8]  Referring  to  the  residuary  clause,  we 
seei  no  reason  to  doubt  that  the  children  were 
to  share  equally  in  tl^e  legacy  thereby  be- 
queathed. The  law  presumes  that  a  testator, 
when  he  bequeaths  a  fund  generally  to  a 
class,  intends  that  the  members,  of  the  class 
Bball  share  equally  in  the  fund  bequeathed, 
and  such  is  the  legal  meaning  of  such  a  be- 
quest Tucker  v.  Bishop,  16  N.  X.  402,  406. 
Mildred  Strout  has  no  power  over  the  legacy 
e^ceikt  to  fix  a  proper  and  discreet  time  for 
payment,  "as  she  sees  fit,  for  their  best  bene- 
fit" The  will  does  not  say  that  the  legacy 
la  to  be  distributed  "at  sudi  times  and  in 
ttt'eh  tumt  and  propdrttons  as  she  sees  fit," 
but  only  "ftt  such,  times,"    The  time  of  pay- 


ment  only  was  postponed,  nie  sliares  of  the 
children  were  fixed  beyond  the  power  of  the 
trustee  to  alter.  Counsel  for  the  plaintiff, 
in  attempting  to  distinguish  this  case  from 
the  case  of  Haley  v.  Palmer,  107  Me.  311,  78 
Atl.  368,  and  the  prior  case  of  Holcomb  v. 
Palmer,  106  Me.  17,  75  AtL  324.  says:  "But 
the  trustee  here  is  given  power  to  distribute 
to  the  children.  If  she  sees  fit,  and  not  to  the 
descendants,  or,  if.  she  prefers,  all  to  the  de- 
scendants and  none  to  the  children,  or  part 
to  some  of  the  children  and  none  to  the 
others,  or  a  part  to  some  of  the  descendants 
and  none  to  the  rest;"  and  upon  this  con- 
struction he  bases  his  argument  that  "It  is 
inconceivable  under  these  circumstances  how 
any  Interest  in  a  residuum  can  be  said  to 
have  vested  in  any  definite  beneficiary."  We 
cannot  accede  to  this  construction,  and  our 
construction  of  the  residuary  clause  distin- 
guishes this  case  from  Whelan,  Trustee,  v. 
Bellly,  6  W.  Va.  356,  dted  in  support  of 
counsel's  position. 

[7, «]  Applying,  then,  the  rules  and  princi- 
ples hereinbefore  referred  to,  and  having  In 
mind  the  familiar  principle  that  a  legacy  or 
devise  should  be  considered  as  giving  a  vested 
rather  than  a  contingent  interest  (Kimball  v. 
Crocker,  63  Me.  268,  267),  we  think  that  the 
residuary  clause  of  the  will  of  Viola  Phlpps 
does  not  violate  the  rule  against  perpetuities. 
The  words  "I  wish"  are  equivalent  to  a  com- 
mand; they  are  mandatory.  Clifford  v. 
Stewart,  95  Me.  38,  46,  40  Atl.  62.  The  trus- 
tee took  the  legal  estate;  the  three  children, 
Marjorie,  Marian,  and  Bogec,  took  the  bene- 
ficial or  equitable  estate;  no  other  Int^-eats 
were  bequeathed;  all  lntet«8t^  legal  and 
equitable,  vested  at  the  death  of  the  testa- 
trix. The  bequest  Is  present  and  absolute; 
the  time  of  payment  only  is  postponed. 

[1, 101  In  Manlce  v.  Manice.  43  N.  Y.  S03. 
on  page  369,  it  Is  said:  "Where  the  terms  of 
a  bequest  Import  a  gift,  and  also  a  direction 
to  pay  at  a  subsequent  time,  tihe  legacy  vests, 
and  will  not  lapse  by  the  death  of  the  leg&tee 
before  the  time  for  payment  has  expired, 
but  will  pass  to  his  personal  representatives." 
ISie  words  "or  their  descendants,"  when  used 
in  a  will,  are  construed  to  include  only  lineal 
heirs  In  the  direct  desomdlng  line.  Baker 
▼.  Baker,  8  Gray  (Mass.)  101, 119.  So  under 
the  statute  (R.  S.  c.  79,  f  10).  Morse  t.  Hay- 
den,  82  !Me.  227,  19  Atl.  443.  In  harmony 
with  the  idea  of  an  equal  division  among  the 
children,  which  we  adopt,  we  think  that  the 
testatrix  Intended  by  the  use  of  these  words 
to  provide,  Independently  of  the  statute  (R. 
S.  c.  79.  S  10),  that  If  a  child  died  in  her  Ufte- 
tlme  leaving  lineal  descendants,  such  de- 
scendants should  take  the  share  of  the  de- 
ceased parent  Perhaps  she  was  not  advised 
of  the  existence  of  the  sfatute.  The  construc- 
tion that  by  the  use  of  these  words  the  tes- 
tatrix Intended  that  the  share  of  one  or  th« 
childroi  dying  after  her  death,  and  before 
distribution,  would  pass  to  such  deceased 
child's  Uneal  descendants,  cannot  be  adopted. 
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It  la  Incooslatent  witli  the  view  that  the  chil- 
dren of  Leon  B.  Stroat  and  Bflldred  Strout, 
Uving  at  the  death  of  the  testatrix,  take  ab- 
8<dately.  Since  the  will  fixes  no  other  period 
to  which  the  fact  of  the  death  of  any  child 
can  be  referred,  the  death  of  such  child  must 
occur  In  the  lifetime  of  the  testatrix.  Trav- 
«r  et  al.  v.  Schell  et  al.,  20  N.  Y.  89;  Tucker 
▼.  Bishop,  16  N.  T.  402,  404. 

▲  provision  very  similar  to  the  provUion 
In  the  case  before  119  was  snstalned  In  Mor- 
ton ▼.  Sonthgate,  28  Me.  41.  The  case  of 
Rogers  v.  Rogers,  11  R.  I,  38,  72,  et  seq..  Is 
also  very  InstructlTe.  The  bill  mast  be  dis- 
missed. 

[11]  In  the  agreed  statement  which  is  made 
part  of  the  case,  the  parties  request  and 
agree  "that  the  reasonable  expenses,  costs, 
and  counsel  fees  of  the  parties,  both  plain- 
tiff and  defendant  In  the  cause,  be  allowed 
and  ordered  by  the  court  to  be  paid  out  of 
the  fund  now  In  the  custody  of  the  clerk  of 
this  court;  and  for  that  purpose  the  parties 
by  their  attorneys  shall  file  th^r  bUls  for 
such  expenses,  costs,  and  counsel  fees  with 
the  derk  of  this  court,  to  be  passed  upon  by 
the  single  justice  reporting  the  cause,  after 
mandate  by  the  law  court,  and  Incorporated 
In  the  final  decree  rendered  in  said  cause, 
pursuant  to  mandate."  The  fund  In  the  cus- 
tody of  the  clerk  referred  to  In  above  agree- 
ment consists  of  the  securities  which  have 
been  turned  over  to  the  trustee,  Mildred 
Strout,  by  the  executor  of  the  will,  pursuant 
to  a  decree  entered  Upon  the  earlier  bill  In 
equity  filed  by  the  executor  and  mentioned 
in  the  early  jwrt  of  this  opinion;  the  securi- 
ties were  so  deposited  to  abide  the  final  de- 
cree and  order  In  this  cause. 

We  think  that  the  plalntlfT  is  not  entitled 
to  have  his  expenses,  costs,  and  counsel  fees 
paid  him  from  the  trust  fund.  This  Is  not 
the  ordinary  case  of  a  bill  in  equity  for  the 
construction  of  a  v^ll;  such  a  bill  had  al- 
ready be«i  filed  by  the  executor  and  proceed- 
ed to  final  decree ;  nor  Is  It  a  bill  for  the  pro- 
tection and  preservation  of  the  trust  fund  in 
the  Interest  of  all  the  beneficiaries.  This 
litigation  instituted  by  the  plaintiff  is  of  a 
highly  adversary  character;  It  has  ft>r  its 
object  to  wrest  the  trust  estate  from  the  pos^ 
flesaion  of  the  trustee,  to  deprive  the  children 
of  the  plaintiff  of  all  benefit  of  the  fund,  and 
to  divest  the  fund  to  the  personal  benefit  of 
the  plaintiff.  In  such  a  case  the  defeated 
party  must  bear  the  expense  which  he  has 
incurred  in  his  own  Interest  alone.  The 
trust  estate  Is  chargeable  only  with  that  ex- 
pense which  Is  Incurred  In  the  Interest  of  all 
the  cestuls  que  trustent  Somerset  Railway 
▼.  Fierce,  96  Me.  528,  57  Atl.  888; 

The  Judgment  must  be: 

Bill  dismissed.  The  securities  of  the 
trust,  deposited  with  the  clerk  of  courts,  are 
to  be  restored  to  the  trustee  The  reasonable 
expenses  and  counsel  fees  of  the  trustee, 
SdUdred  Strout,  Incurred  In  the  protection 


of  the  trtut'ttay  be'ajlowed  and  paid  tram 
the  fund.  The  executor  may  be  allowed  his 
reasonable  expenses  and  'for  his  services  In 
this  cause,  the  same  to  be  retained  from  the 
funds  In  his  hands. 

CUI  M*-  «•) 
ODBRAM   T.  HOIiT. 

(Supreme  Judicial   Court  of  Maine.     Oct   2, 
1918.) 

1.  Phtsicians  and  Suboeons  $=>18(8)— Mal- 

PKAOTICB— NEOLIOENCE. 

That  an  operation  tor  cataract  and  for  re- 
moval of  plaintifTg  right  eye  was  unsuccessful, 
and  that  vision  of  left  eve  was  lost,  waa  not 
alone  sufficient  to  eatablisn  the  operator's  negli- 
gence, as  a  surgeon  cannot  insure  recovery,  in 
view  of  the  fact  that,  with  due  care,  loss  of 
sight  results  in  a  percentage  of  cases  in  op- 
eradong  for  cataract  depending  largely  on 
patient's  condition. 

2.  Phtsicianb     awd     Sbbgeonb     «=»14(1)— 
Skill  and  Cake  Reciuikbd. 

▲  physician  and  surgeon  must  exercise  the 
ordinary  ^11  of  members  of  his  profession  in 
like  situation,  and  mast  use  reasonable  care 
and  diligence  in  his  treatment  of  case,  and  his 
best  jodgment  in  the  aitpUcation  of  that  skill  to 
the  case. 

Bzceptimw  team  Supreme  Judicial  Oonrt, 
Cumberland  County,  at  Law. 

Action  by  William  S.  Ourran  against  B. 
Eugene  'Holt,  Jr.  Judgment  of  nonsuit,  and 
plaintiff  exeats.     Elxc^tlons  overmled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HAJ^OM,  PHSIiBBOOK,  DTJNM, 
aad  MORRIIiL,  JJ. 

Dennis  A.  Meaber,  of  Portiand,  for  plain- 
tiff. Hinckley  &  Hinckley,  of  Portland,  and 
Edward  I.  Taylor,  of  Boston,  Mass.,  for  de- 
fendant 

CORNISH,  0.  J.  Action  against  a  surgeon 
for  alleged  malpractice.  Plaintiff  was  treat- 
ed by  defendant  from  November,  1911,  until 
January,  1913.  On  January  28,  1913,  the 
defendant  performed  an  operation  for  cata- 
ract on  plaintiff's  right  eye.  The  operation 
was  not  Buocessful,  and  tigtt  was  not  re- 
stored. As  the  left  eye  subsequently  became 
involved  from  what  was  apparentiy  sympa- 
thetic Infiammation,  the  right  eye  was  re- 
moved by  the  defendant  on  April  14,  1913. 
This  removal,  however,  did  not  allay  the 
trouble  with  the  left  eye,  and,  after  further 
treatment  for  several  months,  vision  In  that 
eye  wa«  also  lost. 

The  plaintiff  In  his  writ  alleges  many  neg- 
ligent acts  on  the  part  of  the  defendant 
which  he  says  might  have  produced  the  blind- 
ness. These  he  summarizes  In  his  brief  as 
follows:  ' 

"Such  as  general  negligence;  that  the  In- 
dsion  on  the  eyeball  ctf  Uie  right  eye  was  within 
what  is  called  the  danger  zone;  tha^'  the  de- 
fendant did  not  make  a  proper  diagnosis  of 
the  eyes,  and  did  not  understand  the  real,  con- 
dition of  the  eyes  before  he  operated ;  that  he 
did  not  use  proper  methods  in  preparing  the 
eye  for  the  operations,  and  in  treating  the  eye* 
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before  .and  nfter  tiifl  <)perati<w»,  of  Jairoaqqr 
S  and  Apdl  14.  IflTs." 

[11  Tbe  evldenoe  Introduce^  by  the  plain- 
tur,  including  that  of  an.  eye  specialist,  failed 
utterly  to  substantiate  a  single  one  of  tbe 
many  claims  set  forth  in  the  writ  True,  the 
operation  proved  unsuccessful,  and  upon  that 
fact  alone  the  plaintiff  seems  to  rest  his  case. 
But  that  is  not  btaffldebt  t»  establish  negli- 
gence on  the.  part,  of  the  operator.  The  sur- 
geon cannot  insure,  recovery,  and  the  testi- 
mony shows  that,  with  all  due  care,  loss  of 
sight  results  In  6  or  6  per  cent  of  the  cases 
in  operations  for  cataract,  dei)ending  In  large 
measure  upon  the  condition  of  the  patient 
It  was  shown  her«  that  the  l>lalntifl's  trouble 
was  of  long  standing.  His  vision  had  been 
more  or  lees  affected  for  40  years. 

[2]  It  is  not  claimed  ttiat  Qie  defendant  did 
not  possess  the  ordinary  akUl  of  members  of 
his  iwofesslon  in  like  sltufition.  The  law  re- 
quired him  to  exercise  that  ordinary  skill, 
and  to  use  reasonable  care  and  diligence  in 
his  treatment  of  the  case,  and  his  best  Judg- 
mebt  in  the  application  of  that  skill  to  tli« 
case  in  hand.  Ooombs  v.  King,  107  Me.  876, 
78  Atl.  406,  Ann.  Cas.  1912G,  1121;  MerrtU 
y.  Odlome,  113  Me.  424,  94  AtL  768 ;  McCann 
V.  Twitchell,  116  Me.  490.  102  AtL  740. 

Tbe  evidence  does  not  show  ttiat  the  de- 
fendant failed  to  measure  up  to  the  legal  re- 
quirement in  a  single  partlcolar,  either  in  the 
care  and  treatment  prior  to  the  (iterations, 
in  performing  the  operations,  or  In  the  oare 
and  treatment  subsequent  thereto.  The  de- 
fendant was  not  caUed  upon  to  offer  any 
testimony.  A  Jury  would  not  have  been  Justi- 
fied in  drawing  from  the  evidence  an  infer- 
ence of  legal  llat>illty  on  the  part  of  the  de- 
fendant and  therefore  the  nonsuit  was  prop- 
erly ordered  by  the  presiding  Jnstice. 

Ezcc^ftious  overruled. 


(2C1  P».  un    ~ 

QTJINTEfe  v.  QUINTBB. 

(Saprem*  Conit  of  Pennsylvania.    Anrfl  8S, 
19ia) 

1.  KKTOBXAiToir  or  iNSTBtrMxim  «=»45(4)  — 

GOHSIDBBitTIOIt— £]VIDBZrCB. 

Where  iathei^in-Ifiw  executed  deed  to  Ua 
daughter-in-law  ^r  expressed  consideration,  and 
in  action  to  recover  the  consideration  expressed 
grantee  aUeg«d  that  transfer  was  a  ^t,  the 
wiitingB  must  prevail,  unless  the  lory  was  clear- 
ly satisfied  beyond  any  reasonable  donbt  that 
defendant's  statement  of  the  transaction  was 
true. 

2.  Appeal  ard  Ebbob  ^^slTlCl)— Chanok  pp 
Thkokt  on  Afpkal. 

Where,  in  on  action  for  price  of  land  sold, 
the  afBdavlt  of  defense  raised  the  issue  that  the 
transfer  was  in  fact  a  eift  and  not  a  sale,  and 
the  case  was  tried  on  that  issue,  the  clain)  can- 
not be  made  on  appeal  that  a  different  consid- 
eration than  that  mentioned  could  be  s^own 
i>y  a  mere  preponderance  of  evidence. 
8.  Appeai.  and  Bbbob  i3=>730(l)  —  Assion- 
lOiNisor  ElBjtoB— KsoEssmr  OP  EizcEpnoNS. 
Assi^me&ts  of  error  complaining  of  parte 


of;  charge  larti  defective,  where  tliey  d»not  show 
exceptions  taken  to  the  cliacge,.  . . 

Appeca  from  Court  of  Common  Pleaa, 
Berks  County. 

Actl<m  by  Oharlea  B.  Qulnter,  Sr.,  against 
Cora  Belle  Qulnter.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfBrmed. 

Argued  "before  BROWN,  C.  X,  and  POT- 
TER, MOSOHZISKBR,  FRAZBR,  and  WAI<- 
lilNO,  J  J. 

Walter  S.  Yoqng  and  William  J.  Rourkew 
both  (tt  Reading,  for  appellant  Henry  IX 
Green  and  tee  Fzld«y,  both  of  Beading,  for 
appellee. 

,  BTBAZHR»  J.  Plaintiff  executed  to  his 
daughter-in-law,  the  defendant  a  deed  for 
a  house  and  lot  for  the  expressed  considera- 
tibn  of  $2,000,  and  about  a  week  later  also 
executed  a  bill  of  sale  for  the  household 
furniture  and  other  personal  property  on 
the  premises  for  a  qonslderation  of  $75. 
Against  the  realty  was  a  mortgage  with  an 
unpaid  balance  of  $600,  which  defendant 
paid,  but  made  no  further  payment  on  ac- 
count of  either  realty  or  personalty.  Plain- 
tiff sued  in  assumpsit  and  recovered  a  ver- 
dict for  the  entire  balance,  and  from  the 
Judgment  entered  thereon  defendant  ap- 
pealed. 

[1]  The  sole  defense  set  forth  in  the  affi- 
davit of  defense  Is  that  the  transfer  of  both 
real  and  personal  property  was  Intended  as 
a  gift  in  consideration  of  a  promise  by  de- 
fendant to  pay  the  Indebtedness  secured  by 
the  mortgage,  and,  as  that  payment  had 
been  made,  no  further  amount  Is  due  plain- 
tiff. The  evidence  adduced  at  the, trial  was 
conflicting,  and  the  trial  Judge  submitted  the 
case  to  the  Jury,  and  charged  the  writing 
must  prevail  unless  the  Jury  were  "<dearly 
satisfied  *  *  *  by  the  evidence  beyond 
any  reasonable  doubt  ;as  strongly  as  oral 
testimony  can  satisj^  the  mind,"  that  defend- 
ant's statement  of  the  transaction  wa«  true. 
The  only  error  of  which  defendant  complains 
ia  that  the  trial  Judge,  by  the  language  quot- 
ed, placed  upon  her  the  burden  of  furnlahinK 
a  degree  of  proof  ^ece^sary  to  reform  a 
wrltt^  instrument  «8  to  which  it  seems  to 
be  conceded  the  charge  was  not  erroneous. 
Rowand  v.  Vlnney,  86  Pa.  192;  Ott  t.  Oyer's 
Executrix,  106  Pa.  6*  .17.  It  la,  bowererr 
eontended,  as  the  Issue  la  merely  one  of  show- 
ing a  different  consideratioa  from  that'  ex- 
pressed in  the  deed,  th^.  case  is  not  witbUi 
the  role  8tat^,.and  a;  different  consideratlaa 
qiay  b»  shown  by  the  oirdlnary  measure  of 
prool^  namely,  a  preponderanoe  of  teBtimony. 
Henry  v.  Zurflieh,  208  Pa.  440,  68  AtL  243; 
McOary  v.  McDermott  207  Pa.  620*  67  Aa 
46. 

The  difficulty  in  defendant's  contention  is 
t|haJt  the  issue  made  up  by  ttie  affidavit  of 
defmae  was,  not  that  the  consideration  was 
less  than  exiuremed  In  the  deed.-  bat  that 
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the  traillsfer  was  a  gift,  and  not  a  sale.  The 
caae  was  tried  on  this  theory,  and  the  trial 
Judge  In  his  charge  said,  in  vetetftng  to  dC' 
fendanfs  testimony; 

"She  says  that  there  was  no  sale,  that  there 
was  never  intended  to  be  a  sale;  that  there 
was  a  Kift,  on  condition  of  'her  imyooent  of  the 
1(100  mortgage." 

[2]  Defendant's  contention  was  In  effect 
that  the  transaction  fandamentally  differed 
from  that  appearing  from  the  face-  c<  the 
papers  executed  by  plaintiff,  and  was  there: 
fore  inconsistent  with  their  terms.  The  case 
was  tried  on  this  theory,  and  no  exception 
taken  to  the  charge  at  the  time  of  the  trial; 
nor  was  the  trial  Judge  asked  to  give  differ- 
ent Instrnctlons,  or  to  submit  the  case  to 
the  Jury  on  the  theory  of  mereJy  an  attempt 
to  change  the  amount  of  the  ocAirideFation 
In  the  writing.  That  the  question  now  pre- 
sented was  not  raised  by  defendant  on  the 
trial  further  appears  from  the  opinion  of 
the  court  below  discharging  the  role  for  a 
new  trial,  where  It  was  said: 

"It  is  perfectly  clear  from  the  record  of  this 
case  that  it  waa.  tried  by  both  parties  and  by 
the  court  'upon  die  theory  that  the  effort  ^as  by 
parol  evidence  to  convert  the  written  contract 
of  sale  into  a  gift  and  it  ia  to,  he  noted  that 
there  is  no  exception  to  the  charge  so  assum- 
ing, and  laying  down  the  chancery  role.  It  Is 
wdl  settled  that  it  is  too  late  after  trial  to 
shift  to  aniother  theory.  Lane  v.  Smith,  108 
Pa.  416;  Bank  of  Pottaville  v.  SchuylkiU 
County,  190  Pa.  1S8  [42  Atl.  539] :  Taylor  ▼. 
Sattler,  6  Pa.  Super.  Ot.  228^  Gallagher  ▼. 
Burke,  13  Pa.  Super.  Ct  244,  250." 

[J]  The  assignments  of  error  are  defec- 
tive, in  that  they  fail  to  show  exceptions 
takra  to  the  charge.  We  have  repeatedly 
held  sudk  assignments  must  b»  Mlf-«n8taln- 
Ing,  and  show  except|ons  were  taken  to  the 
parts  assigned  Cor  error.  Browarsky's  Ob^ 
tate,  252  Pa.  8e»  OT  AtL  91. 

The  Judgment  Is  afQrmed. 

(SClFa.  U7)  .  ' 

BENEDICT  T.  BBNBDIOr  et  aL 

(Supreme  Court  of  Pennsylvania.    April  8, 
191&) 

FBAUDTTLBNT  OONVETAnCKS  «C»U1  —  Tbusi 

roB  Qbaktobs. 
Where  person  settled  his  jwoperty  in  ix- 
revocable  trust*  for  bis  own  use  for  life,  reaerv- 
ing  power  to  devise  by  will,  and  that  his  wife 
and  children  should  take  if  lie  did  not  exercise 
such  power,  property  is  subject  to  attachment 
by  creditor  of  settlor. 

Appeal  from  Court  of  .  Oommon  Pleas, 
Franklin  County. 

Action  by  Mary  A.  Benedict  against  J.  L, 
Benedict,  with  the  XYirmers'  &  Merchants' 
Trust  Company  as  gamiabee.  Judgment 
against  garnishee,  and  it  appeals.    Affirmed. 

Argued  before  BROWN,  CL  J.,  and  STEW- 
ART, MoSOHZISKBS,  FRAZBB,  and 
WALUN6,  33. 

T.  Z.  Mln^art,  Walter  K.  Sharpe,  ^^hOllam 
S.  Hoemer,  and  Irrin  O.  Klder,  all  of  Cham- 


bersbnrg,  for  appelant    O.  O.  Bowers,  ot 
Ghamberohnrg,  for  a]K)eUee. 

MOSCHZISKEB,  J.  3.  L.  Benedict,  In  con- 
aLderatlion  of  "natu^ral  love  and  affection  to* 
ward  his  wife  and  children,"  and  the  sum  of 
$1,  executed  and  delivered  to  the  trust  com- 
pany here  named  as  garnishee  a  sealed  writ- 
ten Instrument,  whereby  he  placed  $11,000 
in  the  latter's  custody,  for  and  upon  the 
following  uses  and  trusts: 

"To  Invest  and  ^eep  the  same  invested. 
•  •  •  and  pay  the  tnetl  income  '  *  '  ♦  • 
to  the  said  J^  L.  Benedict  during  the  term  of 
his  natural  life,  and.  at  his  death,  to  pay  the 
principal  of  said  trust  fund  *  •  *  to  such 
person  'or  persona  or  objects  as  the  party  of  the 
first  part  [the  settlorj'may  appoint  by  any  last 
will  and  testament  which  be  may  leave  at  the 
time  of  his  death.  In  case  he  shall  leave  no 
such  will,  then  one-third  thereof  to  his  widow, 
and  the  remaining  two-thfrds,  or,  in  case  he 
shall  leaTW  no  widow,  the  whole,  in  equal  shares, 
to  such  children  of  the  party  of  the  first  part  as 
may  be  living  at  the  time  of  his  death.  In 
case  any  child  oi'  children  shall  die  during  the 
lifetime  of  the  aaid  J.  L.  Benedict,  leaving  chfl- 
diea  to  survive  who  shall  be  Uving  at  the  death 
of  the.  said  J.  h.  Benedict,  suda  children  of 
such  deceased  child  or  children  diall  take  their 
parent's  sliare.  In  ca«e  the  said  J.  Ia  Benedict 
shall  \eave  no  children  or  isaoe  of  such  chil- 
dren hvin^  to  survive  him,  then  the  share  or 
part  of  B^id  trust  fund  that  would  go  as  afore- 
said to  Boch  children  shall  be  paid  to  the  next 
of  Via." 

The  deed  in  question  stlpnlates  that  the 
tmst  shall  be  irrevocable,  and  that  no  part 
of  the  fund,  either  principal  or  income^  shall 
be  transferred  m  assigned  by Ihe  settler;  tar> 
ther,  that  it  shall  not  be  liable  for  his  fatore 
debts,  contnutts,  or  engagements,  nor  subject 
to  attachment  or  oth«r  legal  process  at  tho 
snit  of  his  creditors.  On  the  date  of  the  deed, 
March  24, 1916,  Mr.  Benedict  had  a  wife  and 
three  children.  June  15,  1917,  he  executed 
and  delivered  to  plaintiff  a  Judgment  note  for 
|2,60O;  the  debt  f<nr  whldi  this  was  given 
having  been  contracted  after  March  24, 1916. 
August  14, 1917,  Judgment  was  entered  on  the 
note,  and  on  the  same  day  execution  Issued 
again^  the  trust  company,  as  garnishee,  at- 
taching any  pr(^>erty  in  its  hands  belonging  to 
the  settlor.  In  due  coarse,  the  court  below 
held  that  the  s<M»lled  "trust  fund"  was  liable 
for  plaintiff's  claim,  and  defoidants  have 
appealed. 

Under  our  decisions,  the  court  below  was 
dearly  rij^t  la  its  dlq;K>8itioa  of  this  case. 
Had  Mr.  Benedict  not  retained  absolute  power 
to  dispose  by  will  of  the  ooipos  of  the  fund 
here  in  question,  the  present  case  would  fall 
within  the  principle  of  JBgbett  v.  Oe  Solms, 
218  Pa.  207,  67  AtL  212,  wb««  the  trust 
was  held  unassailable  by  an  attaching  credi- 
tor;  bnt  in  the  deed  befbi».u8  the  settlor  first 
expressly  reserves  unrestricted  power  to  coor 
tnol  by  will  the  dispositfon  at  the  entire  fnnd 
after  his  death,  his  widow  and  children  or 
next  of  k(n  taking  only  in  the  event  of  bis 
failure  to  exeiKdse  this  absolute  rl^t  Egbert 
V.  De  Solms  Is  sufficiently  distingnlrtHd  la 
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Rlenzl  T.  Goodln,  240  Pa.  646,  651,  96  AtL 
258,  wbere  It  Is  correctly  stated  tbat  the  de- 
cision In  the  former  case  In  no  way  modlfled 
"the  establlshM  law";  and  this,  as  laid  down 
In  Nolan  v.  Nolan,  218  Pa.  135,  87  Atl.  62,  12 
L.  R.  A.  (N.  S.)  369,  cited  by  the  court  below, 
clearly  sustains  the  judgment  at  bar. 

It  may  be  noted  that  Bgbert  t.  De  Solms, 
supra,  is  reported  in  the  same  volume 
as  Nolan  t.  Nolan,  and  that  the  facts  In 
the  latter  are  strikingly  like  those  in  the  case 
before  us.  There,  aa  here,  the  deed,  by  its 
terms,  is  Irrevocable,  and,  at  the  time  of  the 
execution  thereof,  the  indebtedness  in  con- 
troversy had  not  arisen,  nor  was  it  in  con- 
tenq;»latl<» ;  Anally,  in  both  instances^  at  the 
creation  of  the  trust,  the  settlor  had  several 
children  living.  In  the  present  case,  after 
reserving  an  absolute  and  unrestricted  power 
of  appointment  In  himself,  the  settlor  pro- 
vides that,  upon  default  of  its  exercise,  the 
fund  In  question  shall  go  to  his  widow  and 
children,  or  the  letter's  issue,  in  certain  pro- 
portions; these  being  in  accordance  with  the 
shares  they  would  take  under  the  intestate 
laws,  or,  if  no  widow,  diildren,  or  Issue,  then 
to  his  next  of  kin.  In  Nolan  v.  Nolan,  after 
reserving  a  like  power  of  appointment,  the 
settlor  provided  that,  upon  default  In  its 
exercise,  the  fund  should  go  to  her  next  of 
kin.  While  the  phraseology  Is  different,  it 
will  be  observed  that,  so  far  as  the  question 
here  involved  is  concerned,  both  of  these  pro- 
visions are.  In  effect,  the  same.  In  the  Nolan 
Case  (218  Pa.  at  pages  139, 140,  67  Atl.  63,  64 
[12  I<.  R  A.  (N.  S.)  869])  we  thus  stete  the 
law: 

"In  order  to  make  it  [the  trust]  valid  as  to 
Bubseqnent  creditors,  it  mast  appear  that  the 
settlor  has  divested  himself  of  all  rights  of 
ownership  in,  and  control  over,  the  property 
thus  conveyed,  reserving  only  to  himsdf  the 
right  to  receive  the  income  during  life;  and 
*  •  ♦  it  is  against  public  policy  •  •  • 
that  a  settlor  should  be  permitted  to  play  fast 
and  loose  with  his  property,  in  such  a  manner 
aa  to  have  the  use  oi  the  income  during  life 
and  the  right  to  dispose  of  the  principal  by  will 
at  any  subsequent  time  he  chooses  to  exercise 
the  power.  •  •  *  A  person  sui  juris  can- 
not, as  against  creditors,  either  prior  or  subse- 
quent, settle  his  property  in  trust  for  his  own 
use  for  life,  and  over  to  his  appointees  bv  will, 
and,  in  default  of  snch  appointment,  to  the  use 
of  his  lawful  heirs  in  fee.  Mackason's  Appeal, 
42  Pa.  330  [82  Am.  Dee.  617]." 

Ibe  fact  that,  by  the  deed  ta  Nolan  r.  No- 
lan, supra,  the  trustee  was  authorized  to  re- 
convey  the  property  to  the  settlor,  If  the 
former  deemed  it  expedient  so  to  do,  is  not 
of  controlling  significance ;  for  no  such  provl- 
sioii  appeara  in  Rienzi  v.  Goodin,  supra, 
where  the  terms  of  the  deed  are  almost  pre- 
cisely like  those  la  the  instrument  at  bar, 
and  wbere  Nolan  r.  Nolan  was  treated  as  a 
binding  authority.  We  conclude  that  there 
are  no  substantial  points  of  distinction  be- 
tween the  present  case  and  tlie  two  just  cited. 

Xtie  assignments  of  error  are  overruled,  and 
the  judgment  is  affirmed. 


(M  Pa.  IW) 
DAVIS  ▼.  BDMONDSON. 

(Supreme   Conrt  of  Pennsylvania.     April  22, 
1918.) 

1.  NBOUGERCB      «s>118(1)   —  OOHTUBiriOKT 

NKOUOBnOB— PUCADIRO. 

A  statement  of  claim  is  insufficient,  where 
it  fails  to  make  out  a  case  clear  of  contributory 
negligence  on  the  part  of  plaintiff. 

2.  Plbadirq  «=334&(1)— Motion  pob  Judg- 

MMnV-STATMfflNT   OF   CI.AIM  —  CJOWTBIBO- 
TOBT  NSOUOENOK. 

In  action  against  owner  of  dance  hall  for 
injuries  from  falling  off  a  platform  at  the  rear 
door  of  the  hall,  judgment  for  defendant  held 
properly  ottered,  when  statement  of  claim 
affirmatively  showed  oootributory  negligence  on 
the  part  of  plaintiff. 

Appeal  from  Ckmrt  of  Oommon  Pleas,  Mon- 
tour County. 

Action  by  William  Mwood  Davis  against 
George  D.  Bdmondson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affinoed. 

TrespeLsa  for  peirsonal  injuries.  The  fol- 
lowing is  the  opinion  of  Elvans,  P.  J.,  in  the 
oommon  pleas: 

The  affidavit  of  defense  in  this  case  is  prac- 
tically a  demurrer  to  the  plaintiff's  statement— 
that  the  statement  does  not  set  forth  a  cause 
of  action  against  the  defendant,  l^erefore 
every  material  allegation  of  fact  stated  therdn 
must  be  regarded  aa  true  for  the  purpose  of 
determining  the  question  now  before  the  court. 

The  Practice  Act  of  May  14,  1915  fP.  L. 
483),  abolishes  a  demurrer  as  a  poesible  plead- 
ing in  actions  of  aaaumpsit  and  trespass,  ex- 
cept for  Ubel  and  slander,  brought  in  the  com- 
mon pleas.  Section  4  a£  the  act  reads  as 
follows:  "Demurrera  are  abolished.  Questions 
of  law  heretofore  raised  by  demurrer  shall  be 
raised  in  the  affidavit  of  ddense,  as  provided  in 
section  20." 

Section  20  of  the  act  reads  as  foUowa:  "The 
defendant  in  the  affidavit  of  defense  may  raise 
any  question  of  law,  without  answering  the 
averments  of  fact  in  the  statement  of  daim; 
and  any  question  of  law,  so  raised,  may  be  set 
down  for  hearing,  and  disposed  of  by  the  court. 
If  In  the  opinion  of  the  court  the  decision  of 
such  question  of  law  disposes  of  the  whole  or 
any  part  of  the  claim,  the  conrt  may  enter  juug- 
ment  for  the  defendant,  or  make  such  other  or- 
der aa  may  be  just    •    •     * " 

The  plaintiff  in  this  case  claims  to  recover 
damages  for  personal  injuries  because  of  the 
failure  of  the  defendant  to  erect  a  guard  rail 
around  a  platform  3  by  6  feet  erected  in  a 
private  alley  in  the  rear  of  the  opera  house 
onilding  in  the  borough  of  Danville  in  this 
county.  The  facta  upon  which  the  plaintiff 
bases  his  right  to  recover  as  disclosed  by  the 
statement  and  amended  statement  are  as  fol- 
lows: 

(1)  On  and  prior  to  February  17,  1917  (date 
of  accident),  the  defendant  was  the  owner  of 
a  four-stoiT  brick  building  at  the  northeast 
comer  of  Mill  and  Mahoning  streets  in  the  bor- 
oaib  of  Danville. 

(2)  The  defendant  rented  a  room  on  the 
ground  floor  in  said  building  to  Mrs.  Jacobs 
for  the  purpose  of  conducting  dancing  daaaes 
and  the  holdint:  of  dances  therein. 

(3)  During  the  time  the  room  was  so  rented 
and  occupied,  and  at  tihe  time  of  the  accident, 
there  existed  a  narrow  private  alley  or  passage- 
way in  the  rear  of  the  building. 

(4)  A  door  opened  from  the  rear  of  the  room 
directly  on  a  wooden  platform  about  3  by  6  feet 
extending  across  the  private  alley  at  a  level  of 
from  6  to  7  feet  above  the  ground.    The  plat- 
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form  was  direcdy  outside  of  tiie  door  and  door- 
way in  the  rear  of  tlie  room  leased  to  Mn. 
Jacobs,  and  was  unguarded  by  railing  or  bar- 
rier of  any  kind. 

(5)  During  the  time  dances  were  going  oil  in 
the  room,  it  was  customary  for  the  tenant  :o 
open  said  rear  door,  and  for  dancers  and  musi- 
cians and  others  attending  to  pass  through  the 
same,  go  upon,  stand  on,  and  temporarily  occu- 
py the  said  wooden  platform. 

(6)  On  the  night  of  February  17,  1017,  the 
plaintiff  was  employed  as  one  of  the  musicians 
who  played  for  the  dance  held  that  night  in  the 
room  leased  to  Mrs.  Jacobs.  During  an  inter- 
mission between  the  dances  he  passed  through 

'  said  door  and  doorway,  out  on  the  said  small 
wooden  platform,  and  stuped  off  and  was  in- 
jured. 

(7)  The  plaintiff  was  not  familiar  with  the 
said  small  wooden  platform,  did  not  know  ot 
its  existence,  and  bad  never  been  in  the  dance 
room  b^ore  that  night. 

(8)  ^me  one  other  than  the  plaintiff  opened 
the  door  on  the  night  of  the  accident,  and  dur- 
ing an  intermission  the  plaintiff  walked  out 
through  the  open  door  on  the  little  wooden 
platform.  He  could  not  see  the  ends  thereof 
because  of  the  darkness  of  the  night,  and  he 
walked  off  of  the  platform  and  was  injured. 

Upon  this  statement  of  facts  the  defendant 
contends  in  the  affidavit  of  defense  that  the 
plaintiff  ia  not  entitled  to  recover :  (1)  Because 
the  statement  does  not  show  any  liability  on 
the  part  of  the  defendant,  entitling  the  plain- 
tiS  to  recover  the  damages  claimed.  C2)  Be- 
cause the  statement  does  not  aver  any  negli- 
fence  upon  the  part  of  the  defendant,  making 
im  liable  for  the  damages  claimed.  (3)  Be- 
cause the  statement  showa  no  cause  vt  action' 
against  the  defendant. 

Upon  the  argument  on  the  part  of  the  plain- 
tiff It  was  contended  that  the  defendant  rented 
his  room  for  a  dance  ball,  knowing  that  it 
would  be  used  for  such  purpose;  that  it  had  a 
dom^ay  in  the  rear  oi>enang  upon  the  narrow, 
unguarded  and  unlighted  platform ;  that  if  at- 
tendants upon  dances  passed  through  the  door- 
way and  attempted  to  stand  on  the  platform  in 
the  nighttime  they  were  in  danger  of  stepping 
off  of  the  same  by  reason  of  its  being  unguarded 
and  unlighted;  uat  he  knew  that  the  opening 
of  such  a  door,  and  the  passing  out  on  this 
platform  by  those  attending  the  dance,  was  the 
usual,  ordinary,  and  probable  act  to  be  expect- 
ed and  anticipated;  that  dancers  or  musicians 
engaged  in  violent  exercise  in  a  heated  room 
would  open  this  rear  door,  and  daring  inter- 
missions step  out  on  the  platform  to  tem- 
porarily occupy  the  same  for  air  and  relaxation, 
and  this  was  such  a  natural,  reasonable,  and 
probable  use  of  the  premises  as  should  have 
been  foreseen  and  anticipated,  and  the  danger 
incident  thereto  guarded  against,  and  the  de- 
fendant, having  failed  to  do  so,  was  guilty  of 
ncKligence. 

On  the  other  hand,  on  the  part  of  the  de- 
fendant it  was  contended  that  the  plaintiff  is 
not  entitled  to  recover  for  tlie  following  rea- 
sons: (1)  Because  no  negligence  is  alleged  or 
shown;  that  the  statement  nowhere  ^ows  any 
negligoice  on  the  part  of  the  defendant  which 
would  entitle  the  plaintiff  to  recover;  that  the 
room  was  rented  as  shown  I^  the  third  para- 
graph of  the  statement  to  Urs.  Jacobs;  that 
the  defendant  landlord  owed  no  duty  outside  <rf 
the  room  to  third  iwrties,  the  patrons  of  his 
tenant;  that  the  i^vate  alley  or  passageway 
in  the  rear  of  the  building,  paved  with  cobble- 
atones,  was  no  part  of  the  room  leased;  and 
that  the  leaae  gave  the  tenant  no  right  to  the 
said  alley  or  passageway:  and  (2)  because  the 
plaintiff's  statement  clearly  shows  and  convicts 
Dim  of  contributory  nec^igence. 

[I]  As  th«  court  views  this  case,  the  pialn- 
tifTs  cootribatorjr  negligence  as  disclosed  by  his 
statement  is  decisive.  In  the  trial  of  a  negli- 
senoe  caa«k  where  damages  are  claimed  for  per- 


sonal injuries,  the  plaintiff  is  not  rcqnired  to 
disprove  eontnbutoi7  negligence,  but  only  to 
make  out  a  case  clear  of  contributory  negli- 
gence. If  he  fails  to  make  out  a  case  clear  of 
contributonr  negligence,  a  verdict  should  be  di- 
rected for  the  defendant  The  universal  rule  is 
that.  If  negligence  on  the  psH  of  the  person 
injured  contributed  to  the  injury,  he  is  not  en- 
titled to  recover  therefor;  and  ue  rule  applies, 
although  the  contributory  negligence  is  of  a 
negative  character,  such  as  a  lack  of  vigilance. 
29  Cyc.  607. 

[2]  In  the  opinion  of  the  court  the  thirteenth, 
fourteenth,  fifteenth,  and  sixteenth  paragraphs 
ot  the  plaintiff's  statement  clearly  convict  him 
of  contributory  negligeice.  He  was  employed 
as  one  of  the  musiciaiis  to  piey  for  the  dance 
on  the  night  of  the  accident;  .  he  had  never 
previously  attended  any  of  the  dances  held  in 
the  room  leased  to  Mrs.  Jacobs;  he  did  not 
know  of  the  existence  of  the  little  3  by  6  foot 
wooden  platform  erected  across  the  private  alley 
or  passageway  in  the  rear  of  the  building. 
Some  one  other  than  the  plaintiff  opened  the 
door  earlier  in  the  evening  on  the  night  of  the 
accident,  and  the  plaintiff,  a  total  stranger  to 
the  place  and  surroundings,  walked  out  through 
the  doorway  in  the  darkness  of  the  night  on  tne 
little  wooden  platform,  and  because  he  could 
not  see  the  ends  of  the  platform  he  stepped  off 
and  was  injured. 

In  Sweeny,  Appellant,  v.  Barrett,  151  Pa. 
600,  25  A,tl.  148,  the  syllabus  of  the  case  reads: 
"In  an  action  for  damages  for  personal  injuries, 
a  nonsuit  is  properly  entered,  where  it  appears 
that  plaintiff,  on  a  dark  night,  stepped  from  the 
rear  door  of  the  saloon  leased  to  the  defendant 
with  the  intention  of  going  onto  a  lot  with 
whi<±  he  was  unfamiliar,  and,  turning  as  he 
stepped  out,  fell  down  an  outside  open  stair- 
way leading  to  a  cellar;  there  being  no  evi- 
dence that  the  stairway  was  built  in  an  im- 
proper or  unskillful  manner." 

In  Johnson  v.  Wilcox,  186  Pa.  217,  19  Atl. 
939,  it  waa  held  that  where  a  plaintiff,  while 
on  his  way  to  a  dance  room  in  the  third  story 
of  a  building  having-  a  safe  entrance  by  a  well- 
lighted  hall  and  stairway,  stepped  aside  through 
a  door  on  the  second  floor  out  in  the  dark,  up- 
on a  platform  which'  he  thought  -was  protected 
by  a  railing,  but  fell  and  was  injured,  was 
guilty  of  such  contributory  negligence  that  in 
an  action  against  the  owner  of  toe  building  it 
was  proper  to  direct  a  verdict  for  the  defendant. 

The  injury  of  which  the  plaintiff  complains 
in  this  caae  was  so  clearly  the  result  of  hia 
own  carelessness  or  negligence  that  he  is  not 
entitled  to  recover.  He  did  not  even  know  of 
the  existence  of  the  platform  as  he  walked  out 
through  the  open  door  in  the  darkness  of  the 
night  and  stepped  therefrom. 

Defendant  filed  an  affidavit  ot  defense  In 
the  nature  of  a  demurrer.  The  lower  court 
entered  judgment  for  the  defendant 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKEIR,  FRAZEB,  and  WAIr 
LINO,  JJ. 

Fred  Ikeler  and  H.  B.  Stees,  both  of  Blooms- 
bnrg,  for  appellant  Russell  Daane,  of  Phll- 
adelphla,  and  H.  M.  Hinckley,  of  Danville, 
for  appellee. 

P£>R  CURIAM.  The  correct  conclusion  of 
the  learned  covirt  below  was  that  It  clearly 
appears  from  plalntUTs  statemoit  of  his 
cause  ot  action  that  the  injuries  he  sustain- 
ed were  due  to  Ills  carelessness  at  negligeDce, 
and  the  Judgment,  which  whs  properly  enter- 
ed under  Act  May  14,  1916  (P.  L.  483),  U  at- 
flrmed. 
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(Snprwie   Oonit   oif   PennsvlvanU.     April  22, 
iai8.) 

1.  Nkglioxnck  4s»1S4(11)— Oiixm  (ur  Irjubt 

— EJVIDEWCE. 

Where  the  evidence  points  to  a  certain 
caase  for  an  accident  rendering  defendant  lia- 
ble, the  plaintiff  will  not  be  denied  redress  be- 
cause there  may  be  some  other  possible  causei 

2.  Mastbb  and  Suvart  «s»U8(8)— Iiwcsas 
10  Skbyant— Sais  Toota. 

The  operation  of  a  quarry  b  a  haaardous 
ounneaB,  and  it  is  the  operator's  duty  to  fui^ 
niah  such  toola  aa  will,  so  far  as  is  reasonably 
practicably  protect  Ms  employes  from  danger 
in  blasting. 
8.  Masttes  and  Bebyaitt  9=z>137(1)— Irjttriks 

TO  SSKVAHT—VbK  op  B1XP1«8IVE8. 

In  the  employment  of  powder  or  other  ez- 
plosives  in  a  quarry,  it  is  the  duty  of  the 
master  to  exercise  care  commensurate  with  the 
danger  to  be  reasonably  anticipated,  and,  if  he 
employs  a  defective  system  as  a  result  of  whicA 
the  workmen  are  not  adequately  protected,  he 
is  liable  for  injuries  to  one  of  them  from  an 
explosion. 

4.  Masteb  and  Sbbyant  «=397(2)— Injtbies 
TO  Sebvant— Danoebous  Appliances. 

A  master  who  places  in  the  hands  of  an 
employiS  a  dangerous  article  knowing  that  it 
is  Ukely  to  proouce  Injuiy  is  liable  for  natural 
consequences. 

5.  Masteb  and  Sbbvant  «s>219(1)— Assump- 
tion OF  Risk — Injubt  to  Buplot^. 

The  rtile  as  to  assumption  of  risk  does  not 
apply  where  the  danger  is  bidden  or  unknown 
to  the  employ^. 

6.  Masteb  and    Bebvant   €=3286(19)— Inju- 

BIES    to    SeBVANT  —  BZPLOSIVB»--QOE8nON 
VOB  JUBT. 

Where  a  quarry  owner  permitted  an  illiter- 
ate foreign  laborer,  who  was  not  familiar  with 
quarrying  methods,  to  use  an  iron  bar  to  tamp 
tiie  holes  containing  explosives,  and  failed  to 
supply  him  with  a  wooden  rod  or  other  safe 
implement,  the  Question  of  negligence  was  for 
the  Jury. 

7.  Masteb  and  Seevant  «=s>289(10)  —  Inju- 
BiES  to  Sebvant  —  Contbibutobt  Nkou- 
OENCE — Question  fob  Jubt. 

Whether  an  illiterate  foreign  laborer  not 
familiar  with  quarrying  methods  was  guilty  of 
contributory  negligence  In  using  an  iron  rod 
in  tamping  a  hole  loaded  with  explosives  held, 
on  the  evidence,  for  the  jury. 

8.  Masteb  and  Sebvant  «=3288(11)— Inju- 
BIE8  to  Sebvant— Assumption  of  Risk- 
Question  bob  Jubt. 

Wbetbfijr  an  illiterate  foreign  laborer  not 
familiar  with  quarrying  methods  assumed  the 
risk  of  injury  from  an  explosion  while  he  was 
tamping  a  loaded  hole  with  an  iron  bar,  the 
master  not  having  supplied  a  wooden  rod  or 
other  safe  implement,  held  a  question  for  the 
Jury. 

9.  Masteb  and  Sebvant  «=3lOe(l)— Irjubies 
TO  Sbbvant— DiracTiVE  Tooi»— Bx  Whom 
Suppued. 

Where  an  illiterate  foreign  laborer,  without 
knowledge  of  methods  of  quarrying,  was  injared 
by  an  explosion  while  tamping  a  loaded  hole 
with  an  iron  bar,  that  being  the  only  implement 
furnished  to  him,  the  master  was  liable,  though 
he  did  not  supply  the  particular  bar,  it  having 
been  the  practice  in  the  quarry  to  use  iron  bars 
for  that  purpose. 

Aroeal   £m»b    Gonrt    of   Gommon    Pleas, 
Nortbampton  Coantj. 
Action  by. Janes  Do  Nardo  against  Ste- 


pbens-Jacksoii  OomlMny.    Ttidgment  for  tdalii> 
tiff,  and  defendant  appeals.    Affltmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MCMSCHZISKDB,  FRAZBB,  and  WAL> 
UNO,  33. 

W.  H.  Blrkpatrlck,  of  Baston,  for  appe- 
lant Robert  A.  Stots,  at  Easton,  for  ap- 
p^ee; 

WALUXO,  3.    Plalntur,  an  Italian  Ubor- 

er,  waa  employed  by  defendant  in  its  busi- 
ness of  mining  slate  rock,  and  was  Injured 
January  7,  lOlS,  by  tbe  premature  explosion 
of  a  blast  Tbe  business  required  a  large 
amount  of  blasUng,  and  plaintlfl  bad  been 
engaged  seven  years  at  that  work  for  defend- 
ant He  was  called  a  "bole  man,"  and  bis 
work  was  to  load  tbe  boles  after  tbey  bad 
been  drilled.  He  also  performed  other  du- 
ties In  this  mine,  wbere  he  began  work  wbea 
a  boy.  On  tbe  day  in  question  a  bole  tbree- 
fourtbs  of  an  Incb  In  diameter  bad  been 
drilled  to  a  depth  of  tbree  and  one-balf  feet 
and  pleintifT  proceeded  to  load  It  by  putting 
In  blasting  powder  until  the  bole  was  filled 
to  within  about  six  Inches  of  tbe  surface^ 
then  be  Inserted  tbe  fuse  and  put  In  some 
hemp  rope.  After  this  be  took  an  Iron  tamp- 
ing bar,  about  eight  Inches  long,  placed  it  In 
tbe  hole,  and  struck  It  a  light  blow  witb  a 
metal  hammer;  then  removed  tbe  bar,  pat 
In  some  soli  or  scrap,  replaced  the  bar,  and 
struck  It.  another  Ught  blow  witb  tbe  bam* 
mer,  when  the  blast  ecploded,  causing  the 
Injury  complained  of.  Prior  to  the  aeddent 
tbe  only  tool  used  in  tbis  mine  for  tamping 
was  an  iron  bar  similar  to  that  above  de- 
scribed. These  bars  were  picked  up  by  tb» 
workmen  around  the  mine,  and  on  one  oc- 
casion a  fellow  employ^  of  plaintiff  bad  made 
three  of  tbem,  including  the  one  here  in  qnes- 
tlon,  by  cutting  up  an  Iron  rod  found  In  the 
mine.  Defendant  knowingly  iwrmltted  tbe 
tamping  to  be  done  with  tbe  iron  bars  and 
faUed  to  supply  any  wooden  rods  or  otber 
implements  for  that  purpose.  The  evidence 
tended  to  show  that  wooden  rods  were  in 
oommon  use  for  that  purpose  In  other  mines, 
and  were  safer,  because  they  absorbed  tbe 
shock  and  would  not  create  sparks  or  strike 
fire  by  oontaet  with  the  rock.  An  expert 
vrttness  expressed  the  opinion  that  the  use  of 
tbe  iron  bar  caused  tbe  explosion,  which.  In 
bis  opinion,  was  tbe  result  of  a  spark  or 
possibly  of  concussion.  It  appears  from  the 
testimony  that  powder  will  sometimes  adhere 
to  the  rough  edges  of  the  drilled  hole,  by 
which  a  simrk  at  tbe  top  may  be  carried 
down  and  cause  an  explosion,  or  It  may  be 
caused  by  ccnicussion  as  a  result  of  a  blow 
on  tbe  iron  bar.  Otber  possible  eaoses  are 
roelhtioned.  The  Jury,  to  whom  the  question 
was  referred,  found  that  tbe  accident  result- 
ed from  the  use  of  tbe  Iron  bar,  and  charged 
tbe  defendant  with  negllgoice;  A  ivxf  can- 
not be  permitted  to  guess  at  tbe  cause  of  an 
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acddent,  bat  here  tbe  finding  la  supported  by 
some  competent  testimony. 

[t]  Wbere  th»  evidence  points  to  a  certain 
cause  for  an  accident,  wblcb  would  fasten 
liability  upon  the  defendant,  tbe  plaintiff 
will  not  be  denied  redress, because  there  may 
b«  some  other  possible  cause  for  the  accident. 
In  sach  case  the  Question  Is  for  the  Jury. 

[2-4]  The  evldenee  justifled  a  finding  that 
iron  t«r8  were  unsafe  tools  to  use  for  tamp- 
ing loads  in  blasting,  and  that  defendant  was 
neglige^  in  making  general  use  of  them  for 
that  purpose,  befendajit  was  engaged  td  a 
hazardous  business,  and  it  was  its  duty  to 
furnish  such  tools  as  would,  so  far  as  rea- 
sonably practicable,  protect  its  employes 
from  danger.  "In  the  employment  of  inher- 
ently dangerous  agencies,  such  as  powder  or 
other  expl<»8lTes,  It  Is  the  duty  of  the  master 
to  ezerdse  a  degree  of  care  for  the  safety 
Oif  tbe  servant  commensurate  witii  the  dan- 
ger reasonably  to  be  .anticipated.  This  rule 
is  especially  applicable  to  the  plan  or  method 
of  operation  deliberately  adopted  by  the  mas- 
ter or  his  representatives.  The  master  is  lia- 
ble If  the  injury  to  the  servant  Is  the  result 
of  a  defective  system  not  adequately  protect- 
ing the  workmen  at  the  time  of  the  explo- 
sion." 9  RullQg  Case  Law,  p.  691. .  See,  also, 
Tissue  v.  Baltimore  &  Ohio  R.  B,  Co.,  112 
Pa.  91,  3  Atl.  667,  56  Am.  Rep.  310.  So  far 
as  relates  to  defendant's  negligence  It  is  not 
important  who  supplied  the  particular  'bat 
in  question,  as,  by  tbe  method  in  use  for 
years  in  this  mine,  all  the  tamping  was  done 
by  iron  bprs.  The  company's  negligence  re- 
sulted from  the  unsafe  method  of  uSlng  and 
authorizing  the  use  of  iron  bars  for  that  pur- 
pose. "And  6ne  who 'places  In  the  hands  of 
or  authorizes  the  use  of  by  another  person 
of  a  dangerous  instrument  or  article  under 
such,  circumstances  that  he  has  reason  to 
know  it  is  likely  to  produce  Injury  Is  UaMe 
for  natural  consequences."  29  Cyc.  460.  And 
see  Mahoney  v.  Cayuga'  Lake  Cement  Co.,  208 
N.  X.  164,  Ifll  N.  E.  802. 

[61  AS  plaintlfr  had  been  doing  the  same 
work  for  seven  years,  it  Is  urged  that  he 
assumed  the  risk.  This  contention  la  not 
without  force.  However,  he  was  an  Illiter- 
ate foreign  laborer,  had  never  been  employed 
In  any  other  ndne,  and,  so  far  as  appears, 
had  no  knowledge  of  blasting  except  as  done 
by  defendant.  He  had  neVer'  been  warned  of 
the  danger,  and  might  assume  that  tb&  em- 
ployer had  taken  proper  precautions  for  his 
safety.  ITnder  such  circumstances  the  ques- 
tion of  assumption  of  risk  was  for  the  jury, 
as  it  always  is  wher6  the  facts  or  Inferences 
are  in  doub^  See  18  Ruling  Case  Law,  p. 
692.  The  rule  as  to  assumption  of  risk  does 
not  apply  where  the  danger  Is  hiddoi  and  un- 
known to  the  employe. 

[•-I]  As  the  court  below  properly  says:     ■ 

"In  the  abeehce  of  any  testimony  to  the  ef- 
fect that  plaintiff  hai  knowledge  tuiat  an  Ieoq 
tamping  Mr  was  ma  improper  tod.  to.nae  and 


one  which  was  not  in  common  and  ordinary 
nsit  by  other  companies  engaged  u  Ihe  game  line 
of  businesi,  the  court  cannot  hold  that  the 
plaintiff  was  charged  in  this  respect  vrith  the 
assumption  of  the  risk." 

So  far  as  appears  no  tdmllar  acddent  had 
occurred  at  this  mine,  and  the  danger  was 
not  so  obvious  and  immediate  as  to  convict 
plaintiff  of  contributory  negligence  as  a  mat- 
ter of  law,  merely  because  he  remained  at 
his  work.  'Whether  he  was  guilty  of  sudi 
negligence  as  matter  of -fact,  under  all  the 
evidence,  was  for  the  jury.  No  case  similar 
to  tills  has  been  dted  frora  our  awn  state, 
and  elsewhere  there  is  some  lack  of  uni- 
formity In'  the  decisions;  but  the  conclusion 
of  the  court  below  seems  well  founded  and 
free  from  error.  Under  like  drcumstancea 
a  recovery  was  sustained  in'  the  w^l-consid- 
ered  case  of  Ohio  Valley  Ry,  Co.  v.  McEln- 
ley  (Ky.)  33  S.  W.  186.  See,' also,  Pitts  & 
Hanklns  *.  Wells  (Ky.)  101  B.  W.  1192.  King 
V.  Morgan,  100  Fed.  446,  48  O.  O.  A.  B07,  dted 
by  appellant,  is  dlstingnisbable  from  the 
present  case.  There  plaintiff  was  intelligent, 
well  edvcated,  and  had  done  like  work  in  dif- 
ferent mines.  That  dedMoa  WM  by  a  divid* 
ed  court,  but.  If  accepted  as  authority,  it 
would  not  control  this  case. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  afilrmed. 


(^  Pa.  289) 

In  p^  MORAN'S  BSTATB. 

Appeal  of  DDX'FZ. 

(Supreme  Court  of  Pennsylvania.     May  6L 
1918.)  ■ 

1.  ExxoTrroBs  ahd  AoiaifisTBATOBs  ^=393(1) 

— DNLAWTtn,   OORTINDANCB   OF  DECEOKNT'S 

BtrsiRESs— Claim  fob  REniBXTBSEiiENT. 

'  'Where  personal  rcpnsentative  of  idaceased, 
a  liquor  dealer,  aentinues  deomaed's  business 
without  obtaining  a  transfer  of  the  license,  the 
coatiiiuing  sale  is  a  violation  of  law,'  by  whidi 
no  claim  to  relmbnnwment  Is  acquired,  if  loss 
results '  therefrom. 

Z   BXXOUVOBS   AND   ADMZniSXBAT0BS.«=»g3<l> 
— CoNXINtTANCE    OF  DECEASEO's  BUSINESS— 

LiABiLrrr  of  E^XEoxn^oB. 
'Where  will  gives  no  authority  to  oontinae 
decedent's  business,  but  the  administrator  does 
so,  the  gain,  if  any.  beloiigs  to  the  estate,  while 
the  Ices  falls  on  mm. 

3.  BXECUTOBS   AND  ADUINISrslTOBS  4=3482— 

Pboskctjtion    of  Decedent's   Bubinebb— 
'  Liabilities. 

Where  administrator  CMitLnues-  decedent's 
busineos  as  a  liquor  dealer,  and  incurs  certain 
expenses  In  tbe  sale  of  eatables,  but  crMits 
the  estate  with  the  amount  received  from  sndi 
sale,  it  is  error  to  surcfaacge  4^e  accountant. 

4.  Bxeoittobs  and  Aduinistbatobb  <$5s>281— 
Payicent    of    Cebtain    Gbeditobs— Insol- 

.  vENCY  OF  Estate. 

An  administrator,  who  made  advance  pay- 
ments to  certain  renersl  creditors  in  Call,  to 
the  exclusion  of  others,  was  properly  gurcl^rg- 
ed  wifli  the  amount  of  stich  payments,  where 
the  fund  was  not  suffirient  to  pay  all  the  cred- 
itors ila  full,  with  the  Hght  to  take  the  -place 
of  creditors  so  paid  and  prorate  with  thosa 
unpaid  in  the  funds  for  distribution. 
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5.  Executors  awd  Aduinistbatobs  «=s>477— 
AcconNTma  OF  AoinNisTBATOB— Berts  or 
Rkax,tt. 
A  charge  for  rent  received  by  an  administra- 

triz  from  real  estate  is  properly  stricken  from. 

ber  account,  as  the  real  estate  had  no  proper 

place  therein,  except  bjb  authorized  by  will,  or 

where  sold  for  payment  of  debts. 

8.  EzKcirroBS  and  AoiaRisTRATORa  $=>48S— 
Account  —  Dibbubskuxnts       Aitxctino 

REAI.TT. 

Disbursements  on  account  of  real  .estate 
should  not  be  carried  into  the  administrator's 
account. 

Apiteal  from  Orphans'  Court  Lackawanna 
Oonnty. 

In  the  matter  of  the  estate  of  Patridk  F. 
Moran,  deceased.  IBYom  a  decree  dismissing 
exceptions  to  adjudication,  Thomas  P.  Duf- 
fy, executor  of  Daisy  M.  Moran,  administra- 
trix, appeals.    Modified  and  affirmed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
WALUNO,  JJ. 

Thomas  P.  Duffy  and  Joseph  F.  Oilroy, 
both  of  Scranton,  for  appellant.  William  J. 
Fitzgerald  and  Charles  P.  O'Malley,  both  of 
Scranton,  for  appellee. 

WALLING,  3.  This  is  an  appeal  on  behalf 
of  accountant  from  an  adJudlcatioD  on  ex- 
ceptions to  an  administration  account  Pac< 
ridt  F.  Moran  died  testate  on  April  IS,  1913, 
leaTlng  a  widow,  Daisy  M.  Moran,  but  no 
children.  I«ttem  of  aidministration  with 
the  will  annexed  were  granted  to  the  widow, 
who  took  charge  of  the  estate.  Mr.  Moran 
conducted  a  licensed  hotel  in  Scranton ;  his 
license  and  lease  of  the  hotel  building  expir- 
ing April,  1914.  The  administratrix  conduct- 
ed the  place  as  a  licensed  hotel,  until  she 
sold  the  property,  which  included  the  furni- 
ture, fixtures,  and  stock  of  liquors,  to  an 
owner  of  the  building  at  private  sale  tn  Jaui- 
uary,  1914,  for  f  2,000.  The  property  so  sold 
was  appraised  at  |3,020wi6;  but  owing  to  the 
approaching  expirati<ni  of  the  lease,  it  was 
unsalable  to  an  outside  customer.  So  far  as 
appears,  the  sale  was  for  the  best  Interest  of 
the  estate,  and  the  accountant  claims  credit 
for  $1,026.26,  as  a  loss  on  tlie  sale  of  that 
property,  which  was  allowed  by  the  orphans' 
court  The  correctness  thereof  is  not  before 
us,  as  the  appeal  is  on  behalf  of  the  account- 
ant only.  Probably  by  mistake,  such  credit 
is  stated  in  the  adjudication  as  $756.25,  in- 
stead  of  the  correct  amount.  The  error  as- 
signed as  to  that  is  sustained,  and  the  credit 
is  allowed  at  the  full  amount  of  $1,026.26. 

[1, 2]  In  the  conduct  of  the  hotel  Mrs.  Mor- 
an expended  $9,786.79  and  received  $8,726, 
sustaining  a  net  loss  of  $1,060.79,  for  which 
she  claims  credit  in  the  account  This  was 
properly  disallowed.  The  will  gives  no  au- 
thority to  continue  the  business,  and  as  a 
general  rule  in  such  case  the  executor  or 
administrator  may  not  properly  do  so;  when 
lie  does,  the  gain.  If  any,  belongs  to  the  es- 


tate, while  tiie  loss  fttlls  upon  him.  AUam's 
Estate,  199  Pa.  573,  683,  49  Atl.  262.  It  was 
Mrs.  Moran's  duty  to  make  dispositioo  of  the 
property  for  the  best  price  obtainable.  There 
was  no  transfer  of  the  license,  and  the  con- 
tinued sale  of  liquor  there  was  a  violation  <tf 
law,  by  which  she  acquired  no  legal  or  equi- 
table claim  to  r^mbursement  See  Grimm's 
Estate,  181  Pa.  233,  37  Aa  403;  Buck's  Es- 
tate, 185  Pa.  57,  39  AtL  821,  64  Am.  St  Rep. 
816. 

[3]  Stxe  kept  a  dally  account  of  expendi- 
tures for  eatables,  amounting  in  all  to  $1,- 
665.65,  for  which  she  claims  credit;  this  is 
disallowed  in  the  adjudication.  It  should  be 
allowed.  The  estate  is  credited  with  the 
amount  received  for  meals  and  lunches,  and 
therefore  should  be  charged  with  the  esi- 
pense  of  keeping  up  that  branch  of  the  busi- 
ness. To  so  hold  saves  the  estate  harmless, 
without  injustice  to  accountant  The  rule 
requires  an  executor,  who  unsuccessfully  con- 
tinues testator's  business  without  authority, 
to  stand  the  loss;  while  the  effect  of  the 
adjudication  in  this  case  is  that  in  addi- 
tion to  the  loss,  accountant  must  pay  the  es- 
tate $1,665.66.  The  error  assigned  as  to  that 
is  sustained  and  the  credit  allowed. 

[4]  This  is  a  partial  account  and  before 
it  was  filed  the  administratrix  had  exi)ended 
$3,966.22  by  paying  in  full  certain  creditors 
of  the  estate,  while  she  had  paid  nothing  to 
other  creditors  of  equal  rank.  As  the  fund 
was  not  sufficient  to  pay  all  the  creditors  in 
full,  the  court  below  properly  surcharged  her 
with  that  amount  without  prejudice;  tliat 
Is  she  takes  the  place  of  the  creditors  so 
paid  and  prorates  with  those  unpaid  tn  the 
fund  for  distribution.  In  the  end  accountant 
will  lose  nothing  therebyt  should  the  estate 
prove  solvent  An  administrator  has  no 
right  to  make  advance  payment  to  certain 
general  creditors  in  full  to  the  exclusion  of 
others,  and  in  doing  so  takes  the  risk  of  the 
solvency  of  the  estate. 

[B,  I]  In  the  account  as  filed  the  adminis- 
tratrix was  charged  with  $600  rent  received 
by  her  from  real  estate  and  credited  witb 
$268.13  expended  thereon.  Aa  we  gatber 
from  the  record,  the  court  below  struck  out 
this  debit  and  credit  and  rightly  so,  as  real 
estate  has  no  proper  place  in  an  administra- 
tion account  except  as  authorised  by  will  or 
when  sold  for  payment  of  debts.  See  Fross' 
Appeal,  105  Pa.  258. 

The  administrator  Is  charged  in  the  ac- 
count with  the  $3,026.25,  as  the  Inventory 
value  of  the  personal  property  in  the  hotel, 
and  also  with  the  $2,000  received  from  its 
sale,  and  is  credited  witb  the  $1,026.25  for 
the  loss,  apparently  making  a  double  charge 
against  accountant  of  the  $2,000.  However, 
this  question  is  not  raised,  nor  do  we  decide 
it;  but  as  the  matter  ai^)earS'on  the  face  of 
the  record,  if  an  error,  t>08slbly  it  can  be 
corrected  by  bill  of  review.     The  account 
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was  ffled  April  8,  1914,  Mt&  Moran  died 
four  days  thereafter,  and  this  appeal  Is  by 
her  executor. 

The  decree  of  the  orphans'  court,  as  modi- 
fled  by  this  opinion.  Is  affirmed  at  the  cost  of 
the  Patrick  F.  Moran  estate. 


<in  Fa.  KM) 


BBUj  ▼.  JACOBS. 


(Snpreme   Oonrt  of  Pennsylvania.     April   22, 
19ia) 

1.  IlASnS    AND    SiEBTANT    «=380(V— OOUJBIOR 

wrm  AtmnioBiLB— 'LiABiuTT  of  Ownbb. 
The  OTvner  of  a  car  is  not  reUsred  of  re- 
■poosibilitr  because  he  is  not  personally  at  the 
wheel,  where  another  ia  drivins  with  his  per^ 
mission,  especially  where  the  owner  tadtly  as- 
aeata  to  the  manner  inwhidi  the  car  is  driven. 

2.  MuinCIPAI.  CORPOKATIOHB  «a»706(4)— OoL- 

jusiOH    WITH   ACTOMOBiug— Vioi.ATiojr  or 

OBDraAItOB— NcaLIOBNOB. 

A  dty  oidinanoe  requiring  vehicles  to  keep 
to  the  risht  of  tlie  center  of  the  street  in  the 
direction  in  wliich  they  are  frMng  may  be  con- 
sidered in  connection  with  ue  evidence  of  the 
case  on  the  question  of  the  evidence  of  negli- 
gsnoe  of  the  driver  of  the  ear. 
8.  Mttrtoipai.  Cokpobatiors  4bb7<K}— Moroa 

VXHIOLXS— OvCKTAlEaNO  CaB. 
Act  July  7,  1913  (P.  L.  672),  requhring 
driver  of  motor  vehicle,  when  overtalcen,  to 
tnm  reasonably  to  the  right  of  the  center  of 
ttie  liighway,  allowiiu  the  other  vehicle  free 
passage  to  tne  left,  does  not  change  the  rule 
of  the  road,  or  conflict  with  ordinance  requir- 
ing approacning  vehidw  to  pass  to  the  right 
4.  TaiAL  «3>19l(l)  —  IifSfrBtronoNS  —  A«- 

SCHPnoiT  A8  TO  FACTS. 

A  request  for  an  instruction,  assuming  tite 
existence  of  a  disputed  fact,  is  properly  denied. 

Appeal  from  Oonrt  of  Chnnmoa  Pleas,  Berks 
CJounty. 

Action  by  Mattle  M.  Bell  against  ^VlUlam 
R.  Jacobs.  Judgment  for  plaintUI,  and  de- 
foidant  appeals.    Affirmed. 

Argned  before  BROWN,  O.  J.,  and  POT- 
TBR,  MOSOHZISKEIB,  FRA2ER,  and  WAL- 
UNG,  JJ. 

Oyms  O.  Derr  and  Oliver  M.  Wolff,  both 
of  Reading,  for  appellant  WiUlam  Kerper 
Stevens,  of  Beading,  for  app^ee. 

WALLING,  J.  This  is  an  action  of  tres- 
pass for  allied  negligence  resulting  in  the 
death  of  plaintiff's  husband.  Spring  street 
extends  through  the  city  of  Reading'  in  an 
easterly  and  westerly  direction,  and  passes 
imder  the  tracks  of  the  Philadelphia  &  Read- 
Ing  'Railway  by  a  right-angle  subway.  The 
paved  roadway  of  the  street  is  of  the  width 
of  42  feet  and  descends  sharply  to  the  east 
as  yon  approach  the  subway  from  the  west 
On  May  20,  1916,  plaintiff's  husband  rode  his 
motorcycle  west  on  this  street,  and,  after 
passing  flirough  the  subway,  met  def«idant's 
automobile  coming  down  the  grade,  and  the 
vehicles  collided,  causing  the  death  of  Mr. 
Bell.  The  evidence  was  conflicting.  That 
for  plaintiff  tended  to  show  tliat  the  automo- 
Ule  was  moving  at  high  speed,  and  on  the 


left  or  north  side  of  the  street,  and  that  the 
deceased  was  driving  carefully,  and  kept  to 
his  right,  according  to  the  rule  of  the  road. 
Evidence  for  defendant  (appellant)  was  to  the 
effect  tliat  his  car  was  moving  at  moderate 
speed  and  on  the  right  side  of  the  road,  and 
that  the  deceased  came  at  Ugh  speed,  with 
Ills  head  down  and  moving  in  a  sigzag  course^ 
and  ran  into  defendant's  car  on  the  south 
side  of  tile  street,  after  it  bad  come  to  a  stop. 
Under  the  charge  of  the  court,  the  verdict  eck 
tablished  the  truth  of  plaintiff's  contention. 
It  was  In  the  daytime,  and  the  veUcles  were 
in  plain  sight  of  each  other  for  over  300  feet, 
so  the  collision  conld  not  be  termed  nna void- 
able; but  whether  it  resulted  from  the  fault 
of  the  deceased,  or  of  the  defendant  <Hr  of 
both,  depended  upon  conflicting  evidence  and 
was  for  the  lury.  Each  had  the  right  to  as- 
sume that  the  other  would  use  due  care ;  and 
it  oould  not  be  declared  as  a  matter  of  law 
that  the  deceased  was,  or  that  the  defendant 
was  not  guilty  of  negligence. 

[1]  Defendant  had  secured  Mr.  Fink,  an 
expert  workman,  to  make  some  repairs  to  the 
automobile,  and,  before  leaving  it  at  the  re- 
pair shop,  they  were  taking  it  for  a  drive  to 
see  what  was  needed.  Fink  was  acting  as 
chauffeur,  and  defendant  sat  beside  him,  but 
made  no  request  or  suggestion  as  to  the  driv- 
ing of  the  car.  It  was  defendant's  car,  and 
be  acquiesced  in  what  Fink,  who  was  acting 
for  him,  did,  and  cannot  be  excused  because 
he  was  not  iKrsonally  at  the  whed.  A  man 
out  riding  in  his  car  is  not  relieved  from  re- 
sponsibility for  its  management  because,  with 
his  permission,  another  is  acting  as  driver; 
and  this  Is  eqpedally  so  where  the  owner 
tacitly  assents  to  the  manner  In  which  the 
car  is  driven.  There  is  a  presumption,  not 
here  rebutted,  that  an  owner  present  in  his 
car  has  power  to  control  it 

There  were  other  elements  of  negligence 
charged,  aside  from  being  on  the  wrong  side 
of  the  street ;  hence  the  trial  Judge  properly 
refused  to  charge  that  the  verdict  must  be 
for  the  defendant  if  the  Jury  believed  he 
was  on  the  south  (right)  side  of  the  street  at 
the  time  of  the  accident.  One  may  not  drive 
redclessly,  or  with  undue  speed,  even  on  his 
own  side  of  the  street  nor  necessarily  escape 
liability  for  an  accident  l>ecause  of  that  fact 
It  is  quite  possible  that  defendant  came  down 
on  the  north  side  of  the  street  and  turned  to 
the  south  side  too  late  to  avoid  the  accident 

[2-4]  It  was  a  controverted  question  whldi 
vehicle  collided  with  the  other;  therefore 
the  points  wbidi  assumed-  that  the  motorcycle 
ran  Into  the  automobile  were  properly  de- 
clined. A  request  whidi  assumes  the  exist- 
ence of  disputed  ftacts  cannot  be  granted. 
The  dty  ordinance  requiring  all  vehicles  to 
keep  to  the  right  of  the  center  of  the  street 
in  the  directi<»  in  which  they  are  going  wa« 
inroperly  admitted  In  evidence.  While  sudt 
ordinance  Is  not  per  se  evidence  of  negligence^ 
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H  mtiy  b«  oontide^ed  in  «onhectfon  with  the 
erldeBce  In  tbe  ca«e.  foote  t.  American 
Product  Co..  19S  Pa.  190,  45  Atl.  984,  49  I/.  B. 
A.  701,  78  Am.. St  Bep.  £06 ;  Ledennan  ot  nx. 
r.  Penna.  B.  R.,  166  Pa.  118,  80  AQ.  726,  44 
Am.  St  Rep.  644.  Section  IS  of  tbe  act  of 
July  7,  1913  (P.  L.  67^  reQnlrlng  the  driver 
(Ot  «'  motor  vehlcleb  when  overtaken,  tb  tank 
teasonably  to  the  tigbt  of  the  center  of  ttae 
hli^way,  allowing  the  other  vehicle  free  paa> 
sage  to  the  left,  does  not  change  the  mle  of 
the  road,  nor  bonfllot  with  the  oindlnance  In 
question.  A  regulation  rSiinlrlng  vehicles  to 
keep  to  the  right  of  the  center  of  the  street 
may  be  practicable  In  dtles,  but  net  In  oounr 
try  districts,  while  -the  rule  of  turning  out 
to  the  rl^t  applies  to  both.  We  will  not  re- 
view the  action  of  the  court  below  In  refusing 
a  new  trial,  except  In  case  of  manifest  abuse 
of  discretion.  -  ' 

Tbe  assignments  of  error  are  oviBmiled; 
and  the  judgment  Is  aSirmed. 


OCl  Pa.  188)         ' 
liAUDBNBEEGBR  v.  tiAS'tOS  TtLAHstT 

.00.  ;  ' 

(Supreme  Court  ot  Pennsylvania.    May  Q^ 
1»18.) 

Sranr  Railboaos  «3>99(14)  —  tnivKm  at 
Cbossiro— GoniviBUTOBY  NEQuoEncfi. 
Plaintiff'B  intestate,  a  guest  of  the  driver 
of  an  automobile,  was  guuty  of  contributory 
negligence,  barring  recovery  for  injuries  re- 
ceived in  a  collision  of  the  automobUe  with  a 
street  car.  at  a  crossing,  where  be  paid  no  at- 
tention to  the  surroundings,  although' the  street 
car  was  plainly  visible,  and  neither  the  intestate 
the  driver  or  tbe  moterman  saw  the  dantar 
until  it  was  too  late  to  avert  the  collision. 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County; 

Action  by  Isabella  M.  Landenberger 
against  tbe  Baston  Transit  Company.  Judg- 
ment for  defendant  and  plalntUF  appeals. 
Affirmed.  <  ' 

The  facts  appear  In  the  following  excerpt 
from  the  opinion  of  Stewart,  J.,  In  this  com- 
mon pleas  sur  defendant's  motion  for  Judg- 
ment n.  o.  v.: 

This  is  a  motion  by  defendant  for  Judgment 
a.  o.  V.  It  appeared  from  tbe  evidence  in  this 
case  that  the  husband' of  tbe  plaintiff  was  rid- 
ing in  an  automobile  with  Martin  Neeb  and  his 
son,  ESvin  Neeb.  Martin  Neeb  owned  the  au- 
tomobile, and  was  driving  it  seated  on  the  left- 
hand  side  of  the  automobile.  Mr.  Laudenbergcr 
was  on  the  right  of  tbe  driver,  and  in  the  bacli 
seat  was  Elvin  Neeb.  They  were  proceeding 
northwardly  on  the  road  known  as  the  Wilson 
Crossing  road.  Tliis  road  ran  into  and  stopped 
at  the  Baston  and  BetUsbem  state  road.  On 
the  south  side  of  the  state  road  is  the  track  of 
the  Baston  Transit  Company,  which  was  built 
very  dose  to  the  property  line.  Along  the  state 
road  towaids  the  east  at  a  very  dose  distance 
OB  September  II,  1916,  was  a  peach  orchard 
which  was  in  full  leaf.  This  orchard '  also  ex- 
tended southwardly  along  the  Wilson  Crossing 
rood,  back  nearly  to  the  railroad  track,  which 
«ao6sed  the  road,  880J}  feet  south  from  the 
transit  company's  track.  It  was  impossible  for 
any  one  gomg  along  the  Wilson  Crossing  road 


towards  the'  transit  etHttbany's  track  t»  obtain 
a  view  of  a  car  approachmg  from  the  east  until 
he  reached  a  point,  10,  12,  or  15  feet  from  the 
track. 

The  undisputed  evidenoe  to  that  from  a  point 
on  the  tiiandt  company's  track,  where  the  center 
of  tbe  Wilson  Crossing  road  intersects  it,  a 
perswi  standing  beside  the  south  rail  could  see 
a  car  approaching  from  the  east  at  a  distance 
of  1,010  feet  At  a  distance  of  322  f^tjtom 
tEe  transit  company's  tracks,  on  the  Wilson 
road,  there  is  a  railroail  warnliUg  sign,  and  on  a 
taleimone  pole  about  3^  feet  from  the  south 
rail  of  the  transit  company's  track,  where  the 
road  runs  into  tbe  state  highway,  there  is  a 
targe  transit  company  sign,  with  large  Mteia 
on'  it  and  the  worte,  "Stop,  'Look,  Listen." 
G^at  is  SsUbit  No.  8  in  the  case.  Two  hun- 
dred feet  west  of  the  transit  oompany'B  croes- 
ibg  ia  what  is  known  as  the  XHUoott  House. 
There  toa  .downward  grade  from  east  to  west 
in  the  transit  oompany's  trade  "for  at  least  T80 
feet,'  east  from  the  creasing,  varying  in  degree, 
but  tbe  bluest  grade  is  8J3&%.  There  is  also 
a  slight  upward  grade  on  the  Wilson  CrossinK 
road,  extending  nrom  a  point  about  10  or  15 
feet  to  the  transit  company's  /track.  At  about 
4:30  p.  m.  on  a  perfectly  dear  day  Mr.  Neeb 
drove  his  automobile  alon^  the  Wilson  Crossing 
road  at  a  speed  of  20  miles  an  hour,  until  he 
came  within  a  point  about  ISO  feet  firom  the 
traaA  .  cnmiiany's  .  track,  .when  be  sladcened 
down  to  about  8  to  10  milea  an  hour,  whra  he 
threw  on  his  power  to  go  up  the  adlght  Incline 
and.  to  cross  the  tracks.  He  testified  that  be 
heard  no  whistle,  and  be  also  testified  that  he 
looked  ahead  for  the  croasing.  He  did  net  stop 
at  any  time,  and  while  the.  auto  was  <»  the 
track  it  was  struck  by  a  trolley  oar  wbidi  was 
prooseding  from  the  east  at  a  speed,  acced- 
ing to  ne  DsottJcmaln'S  to^timoiiy,  of  frcrca 
18  to  80  miles  an  hour.  Ou»iof  .the  witnesses, 
hewevte<  states  that  they  were  going,  to  tbe 
beat  of  his  judgment  SO  to  35  miles  an  hour. 
Mr.  Landenberger  was  instantly  killed.  Both 
the  aotorman  and  Mr.  Neeb  testiSed  ^t  thqr 
saw  each  other  within  a  very  short  space;  th* 
car  being  not  over  .20  .feet  from  the  ptnnt  of  ccA' 
llslon,  and  the  automobile  from  12  to  16  feet. 
We  are  hire  endeavoring  to  aceoratdy  present 
the  situation,  but  the  exact  distances  will  a^ 
pear  in  the  testimony,  which  we  shall  quota 
hereafter.'      ' 

Tbe  learned  epunsd  for  the  defendant  insists 
that  there  Is  no  evidence  that  the  defoidant 
company  was  negligent;  that  a  preponderance 
6t  the  evidence  shows  tbat  the  motosman  blew 
his  whistle  at  a  proper  place :  tbat  both  he  and 
thd  conductor  so  testified;  that  It  was  plainly 
heard  by  tbe  !?oy,  Brunell,  who  was  right  at 
the  crossing,  ana  by  Miss  Hammann,  who  waa 
in  an  automobile;  that  plaintiff's  testliaony  ia 
purdy  negative;  .that  the  evidence  disdoses 
that  the  motorman  was  standing  in  a  proper 
position,  and  that  he  threw  on  the  brakes  as 
soon  as  he  saw'  the  automobile;  and  tbat  there 
was  no  negligence  in  the  rate  of -speed  at  which 
tbe  car  was  travding.  We  do  not  propose  to 
discuss  these  questions,  because  a  careful  exam- 
ination of  tbe  entire  testimony  has  convinced 
us  tbat  tbe  other  defense  of  contributoiy  negU-' 
gence  is  oonduslve  of  the  case.    •    •    • 

D«mlap  V.  Philaddphia  Rapid  Transit  Co., 
248  Pa.  ISO,  93  Atl.  873,  is  on  aU  fours  with 
this  case.  In  that  case  Dunlap  was  killed.  He 
was  riding  in'  an  automobile  'vVtth.Beckman,  its 
owner  snd  driver.  Beckman  was  a  constable, 
and  Dunlap  was  his  deputy.  They  were  trans- 
acting business  in  the  city  of  Philadelphfa.  The 
negligence  charged  was  excessive  speed  snd  fail- 
ore  to  give  warning.  The  collision  ocenrred  at 
a  crossing  of  two  streets.  Beckman  waa  a 
witness  for  the  plaintiff,  just  as  Neeb  was  here. 
Mr.  Justice  Prazer  sums  up  the  matter  so  fully 


A=»ror  other  caass  ■••  sams  tople  sM  KBT-NUUbbB  is  sU'Kejr-Kombsrwl  DtcMts  sat 


Digitized  by 


Ljoogle 


Ilk.) 


IK  BB  OLD  FOtti^B  'BOHOUSB^B  CONTESTED  ELECTION 


that  we  quote  frbm  kts  opinion  ss  iollowa:  '^e 
further  teatlflcd  that  plaintUTB  husband  said 
nothitiK  a«  they  approached  Eighteenth  street 
as  to  uie  llkelihooa  of  meeting  an  approaching 
car,  not  made  any  effort  to  obaerre  wlwtlter  or 
not  the  track  was  dear,  and  that  'h»  was  jnst 
simply  sitting  there  looking.'  Under  these  cir- 
cumstances, was  plaintiff's  husband  cbargcable 
with  negligencet  As  a  genenil  principle:  of  laW 
a  passenger  is  not  chargeable  with  the  negli- 
gence of  his  carrier.  That  rule,  h'oweter,  does 
aot  relieve  th«  passenger  of  the  duty  of  exercis- 
ing '  reasonable  care  to  avoid  danger.  He  is 
responsible  foi'  hit  acts  of  aiHer  omission  or 
commission.  In  this  case  plaintiffs  husband 
should  be  held  to  a  somewhat  higher  degree  of 
duty,  than  a  passoiger  fbr  hire  would  be  held. 
B«<dcman  and  pUdntiA's  husband  were  mgaged 
in  a  oommon-  purpose^  and  had  a  common  object 
in  view,  that  of  transacting  bnsinesB;  in  whidi- 
both  were  interested.  While  Beckman's  negli- 
gence should  not  be  imputed  to  plaintiff's  hus- 
band, th»  lattec,  howerrer,  was  not  relieved  from 
all  responsibility.  It  was  ineoaiibent  on  him 
to  exercise  proper  care,  and  not  sit  quietly  by 
and  fail  to  see  danger  Hut  was  i^ainly  immi- 
nent. Vtm.y.  Penoaylvania^Badlroad  Company, 
1S»  Pa.  B14  [18  AU.  718,  S  U  B.  A.  148,  15 
Ajn.  St.  Bep.  733] ;  Bnommer  v.  Peansylvania 
Bailrood  Company,  179  Fed.  Repr.  577  [103 
O.  C.  A.  136,  29  L.  B.  A.  (N.  S.)  924].  He 
was  as  faMiliar  with-  the  aeignborhood  as  Beck- 
mim,  and  ondoubtedly  saw.the  ear  tracks  of 
defendant  on  ^ghteentb  street,  and  presumably 
was  aware  that  ■  ear  might  pass  at  any  mo- 
ment. Under  sudi  drenntatanceB  it  was  the 
duty  of  plaintiff^  husband  to  at  least  have  used 
his  eyes  in. the  prapw  direction  and  if  .he  saw 
the  car  coming,  as  be  undoubtedly  would,  warn- 
ed Beekman  of  tJie  danger.  In. not  having  done 
00,  or  made  any  effort  to  discharge  a  plain  duty 
be  owed  to  Bet^man,  as  well  as  himself,  be  was 
chargeable  with  negligence,  which  contributed 
to  and  made  the  accident  possible.  Plaintiff 
therefore  is  not, entitled  .to  recover." 

We  are  unabM  to-fseeanr  difference  between 
the  principle  of  that  caiM  wtd  the  present  case, 
and  we  were  in  error  in  permittii»  the  jury 
to  consider  the  qneatlon  whether  Mr.  Laudtn- 
bei;tcr  exercised  reasonable  care  for  his  own 
safety,  and  whether  he  Jdned  in  testing  a  pat- 
eat  danger. 

.  Verdict  for  ^lalntur  for  $3,000.  The  court 
patw^uMitly  entered  Jndgment  for  defend- 
ant a.  0.  Y.  jBrror  asdgned  was  in  entering 
J^idgnient  for  defendant  n.  o.  v. 

Argoed  betore  BBOWN,  a  J.,  and  STEW- 
ART, MOSOHZISKBR,  FRAZEB,  and  WAL- 
LING,  JJ. 

Clayton  X  Heermancs.  of  Nftw  York  City,  and 
Klrkpatrick  &  Haxwell,  of  Easton,  for  appel- 
lant'   Bobert  A.  Stotz,  of  Easton,  for  appellee. 

.  PtiB  CDRUM.  The  Judgment  for  the  de- 
f^idant  non  obetante  veredicto  was  entered 
on  the  ground  of  the  tontrlbutory  negli- 
gence of  the  deceased.  This  was  inevitable 
under  the  testimony,  and.  defendant's  tenth 
and  eleventh  points  should  have  been  af*- 
firmed.  The  learned' trial  Judge  so  admits  in 
his  opinion  granting  defendant's  motion  for 
Judgment  and  on  so  much  of.  that  opinion  as 
points  out  that  no  distinctioa  can  be  made 
between  Dnnlap  ▼.  FhUaddphla  Bapid 
Transit  OompanJ',  248  Pa.  180,  98  AtL  878, 
and  the  present  cai^  the  Judgment  1«  af- 
firmed. 


I  ,<2a  Pa.;Nl) 

In  r»  OLD  FOSGB  BOBOUiOH'S  OONTESIV 
ED  ELEJOTION. 

Appeal  of  TABOLI. 

(Supreme  Court  of  Pennsylvania.    Hay  8, 191&) 

SLBonoNS    •sb296(1)  —  COMTZSr  —  Baumts 

— BVIDBKOni 

.  In  a  oontest  of  election  for  a  borough  ooun* 
dlman,  a  decree  declaring  the  election  «t  a 
oootestant  Aeld  propier  on  the  evidence. 

Appeal  from  Court  of  Quarter  Sessional 
Lackawanna  County. 

In  the  matter  of  the  contest,  of  eiectioa 
of  the  oiffloe  of  coundlmflxi  in  the  borough  of 
Old  Porge.  Prom  an  order  declaring  Hugh 
B.  Garvin  legalljr  elect^,  Sam  'Parol!  ap- 
peals.   Appeal  dismissed. 

Edwards,  P.  3,,,  filed  the  following  opinion 
in  the  quarter  sessions: 

At  the  election  hdd'  in  the  borough  of  Old 
Forge,  in  November,  1915,  the  returns  from  the 
Fifth  ward  show,  that  for  the  office  of  coun^- 
man  of  said  walrd  Sam  Taroli  received  S-H'votes 
and  Hugh  B.  Garvin  61,  thus  deolSog'  Taioli 
by)  a  majority  of  2  on  the  face  of  the  returns. 
A  contest  was  instituted  on  behalf  of  Garvin, 
and  the  only  question  raised  in  the  petition  to 
contest,  as  well  as  in  the  amended  petition,  re- 
lated to  eerthin'  infbrmalities  in  the  marking 
of  the  ballots  for  tiie  s^id  aQoe. 

The  answer  of  the  respondent  denied  the  al- 
legations of  the  petition,  and  charged  that' many 
votes  were  csst  for  Garvin  whldi  were  illegu 
for  variofua  reatons  other  tli«^  irregularities  in 
the  marking  of  ballots.  As  to  the  defS»ctive 
markings  of  the  ballot,  th6  best  evidence '^ould 
toe  the  ballots  themselves.  The  ballot  box  was 
Opened  by  osdsr  of  the  court,  and:  fh6'  vote'  for 
coundhnan  was  counted  in  opeoi  court  in  the 
l^esence  of  one  ftt  tl)^  judges.  Because  of  the 
avermmts  of  the  answer  attJat^ing  the  qualifi- 
cations of  certain  vbters  on  the  ground  of  non- 
residence,  nonpayment  of  taxes,  nondtirieushipv 
eta,  we  appointed  an  examiner  to  take  the  tes- 
timony and  to  report  to  the  conrt.  The  parties 
in  interest  appeared  before,  the  examiner.  Coun- 
sel for  the  TOntestant  ottered  in  evidence  the 
proceedings  before  Judge  Bdwardk  In  tiie  re- 
count of  the  votesi  And  rested; ,  The  respondent's 
counsel  examined  many  witnesses,  and  much  tes- 
timony is  found  in  the  record. '  Tfie  teal  con- 
clusion reached  by  the  examiner  is  that  the  evi- 
d^tee  faUed  in  the  proof  of  illegal  voteai  on  ths 
grounds  set  forth  in  the  answer.  We  coijicur  In 
the  conclusion  reached  by  tile  examiner. 

It  appears,  therefore,  that  the  onlv  question 
left  in  this  case  is  tiie  recount  of  the  vote  tn 
open  court.  Th^  recount  was  made  on  February 
26,  1916.  After  scnne  preliminary  proof  we 
made  the  following  annonnoement  &om  tb.9 
bench: 

"The  ballot  box  having  been  opened  and  the 
ballots  .counted  and  examined,  it  appears  that 
91  ballots  are  valid,  and  counsel  on  neither  side 
make  any  objection  to  the  validity  of  the  91  Iml- 
lots.  Of  these  Taroli  receives  40  votes  for 
councilman,  and  Garvin  46  votes.  It  also  ap- 
pears that  there  were  in  the  box  4  ballots  mark- 
ed with  a  party  mark,  and  also  with  a  mark 
opposite  the  name  of  an  indivldu^  for  one  of* 
fice  or  another,  and  these  4  ballots  are  declared 
void,  leaving  for  further  examination  13  ballots, 
which  are  objected  to  on  one  side  or  the  other. 
The  court  orders  that  the  ballot  box  be  doaed 
and  sealed  and  delivered  to  the  sheriff,  to  be 
retained  in  his  custody  unto  the  further  order  ol 
the  court    The  13  ballots  which  ai»  yet  to  be 
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examined,  and  about  which  there  is  a  dispute  on 
one  side  or  the  other,  will  be  sealed  and  placed 
in  the  custody  of  the  clerk  of  the  court,  and  a 
later  day  will  be  fixed  for  arf(iiinent  in  regard 
to  these  ballots  and  the  examination  of  them." 
The  13  ballots  objected  to  on  one  side  or  the 
Other  are  before  us.  We  have  numbered  them 
consecutively  from  1  to  13,  inclusive.  The  fol- 
lowing ballots  are  defectively  marked:  Noa.  3, 
5,  8,  11,  and  13,  and  cannot  be  counted  for  ei- 
ther candidate.  Ballots  Nos.  1,  2,  4,  8,  7,  0,  and 
12  are  properly  marked.  Of  these  8  good  bal- 
lots 6  were  cast  for  Oairin  and  2  for  Taioli. 
The  tabulation  of  the  total  to^  'o'  oouncilman 
is  as  follows: 

Number  of  ballots  for  councilman... lOS 

Defectively  marked  ballots. 9 

Total  number  of  good  ballots. 99 

— of  which  51  were  cast  and  are  counted  for 
Hugh  B.  Garvin  and  48  for  Sam  Taroll.  We 
therefor  declare  that  Hugh  B.  Garvin  was 
l^ally  elected  councilman  of  the  Fifth  ward 
in  the  borough  of  Old  Forge  at  the  general  ele<i- 
tion  held  November  2,  1915,  and  we  direct  that 
the  borough  of  Old  Forge  pay  the  coota  of  these 
proceedings. 

The  court  decided  that  Hugh  B.  Garvin 
was  legally  elected  ooandlman  of  the  Fifth 
ward  in  the  borough  of  Old  Forge  at  the 
June  electloQ  of  November  2,  1915.  Sam 
Taroll  appealed. 

Atsned  before  BBOWN,  O.  J.,  and  POT- 
TBR.  STEWART,  FBAZBiR,  and  WAI<> 
UNO,  33. 

John  Memoto,  of  Scranton,  for  appellant. 
A.  A.  Vosburg  and  Clarence  Balentlnev  both 
of  Scranton,  for  aiveUee. 

PBB  dUBIAH.  Tbifl  appeal  la  dismissed, 
on  the  final  opinion  of  the  learned  president 
Judge  of  the  conrt  beloiv,  filed  February  18, 
1918;  the  costs  here  to  be  paid  by  the  ap- 
pellant. 

(ZSlFa.  U4) 

AppUcation     of    PBNNSTLVANIA     STATE 

CAMP,  PATRIOTIC  OHDEE  OF 

AMEatlOANS. 

(Supreme  Court   of   Pennsylvania.     April  22, 
1918.) 

1.  BBiranciAi.  Associations   «=3»S  —  Affu- 

CATION  FOB  Chaster, 
Act  April  6,  1893  (P.  I*  7),  providing  an 
exclusive  method  for  incorporation  of  societies 
operating  on  the  supreme  and  subordinate  lodge 
plan,  peBtion  of  such  a  beneficial  association  to 
be  incorporated  under  the  general  incorporation 
act  (Act  April  29,  1874)  was  properly  refused. 

2.  Statutks    «=»225U— CoNBTBUcnoN. 

Where  two  acts  are  in  pari  'materia  and 
passed  at  the  same  session  of  the  Legislature, 
they  are  construed  with  reference  to  each  other. 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Application  by  the  Pennsylvania  State 
Camp,  Patriotic  Order  of  Americans,  for  a 
charter.'  From  an  order  of  the  court  of 
common  pleas,  refusing  the  application,  peti- 
tioner appeals.    Appeal  dismissed. 

BndU<di,  P.  J.,  filed  the  following  opinion 
In  the  common  pleas: 


.This  is  an  application  (or  the  incorporation 
of  a  beneficial  organisation  with  power  to  create 
subordinate  lodges.  It  is  made  under  and  in 
conformity  with  the  provisions  of  the  General 
Incorporation  Act  of  1874  (P.  L.  73)  and  its 
supplements.  The  question  is  whether  it  is 
grantable  under  these  enactments,  or  whether  it 
ought  to  l>e  made  under  and  in  conformity  with 
the  act  of  April  6,  1893  (P.  U  10),  differing 
in  a  variety  of  essential  details  firom  those  pre- 
scribed by  the  former  laws. 

[i]  As  far  back  as  1890  it  was  pointed  oat  by 
the  iSupreme  Court,  in  Cora.  v.  Uauitable  Ben. 
Aas'n.  137  Pa.  412,  18  AtL  11121,  tiiat  the  ben- 
eficial societies  authorized  to  l>e  incorporated 
by  the  act  of  1874  were  the  kind  of  local  Imba- 
ficial  associations  existing  and  well  understood 
at  the  time.  And  in  January,  1898,  it  was  decid> 
ed  by  Judge  Simonton,  in  C<Hn.  v.  Order  of  Ves- 
ta, 2  Pa.  Dist  R.  264,  tiiat,  whilst  local  benefi- 
cial societies  might  be  incorporated  under  the  act 
of  1874,  the  latter  did  not  authorise  the  incor- 
poration of  beneficial  societies  operating  on  the 
supreme  and  subordinate  lodge  plan.  Possibly 
with  a  view  to  meeting  the  effect  of  this  deci- 
sion and  conferring  the  power  dcmied  by  it,  tha 
act  of  April  6,  1893  (P.  L.  7),  was  passed,  "de- 
fining fraternal  and  relief  societies  and  their 
status,  authorizing  them  to  create  subordinate 
lodges,"  etc.,  and  applying  to  "any  assoaation 
*  *  *  now  or  hereafter  formed  or  organized 
and  carried  on  for  the  sole  benefit  of  its  mem- 
bers," etc.  Assuming  the  validity  of  tliis  legis- 
lation, it  would,  standing  akme,  doubtless  have 
afCected  beneficial  societies  thereafter  erected 
under  the  act  of  1874.  But  on  the  same  day 
was  approved  another  statute,  Act  April  6, 189S 
(P.  h.  10),  "regulating  the  organisation  and  in- 
corporation of  secret  fraternal  beneficial  so^ 
cieaes,  orders  or  associations  and  protectint 
the  rights  of  members  therein"— a  statute,  which 
expressly  gives  the  power  to  operate  through 
supreme  and  subordinate  lodges,  and  which,  as 
pointed  out  Vy  Judge  Sulzberger,  in  Lady  For- 
esters of  America,  18  Dist.  Pa.  U.  780,  embodies 
a  complete  system  for  the  ineorporatioB  of  sndi 
societies,  and  is  not  an  amendment  or  supide- 
ment  to  the  general  incorporation  law  of  1874. 

[2]  The  two  enactments  of  1888,  being  in  pari 
materia,  and  passed  at  the  same  legislative  ses- 
sion, are,  of  course,  to  be  interpreted  with  ref- 
erence to  each  other.  White  v.  Meadville,  177 
Pa.  643,  35  AtL  086,  84  Lu  B.  A.  667.  If, 
therefore,  the  second  enactment  (P.  L.  10)  pro- 
vides an  exclusive  method  of  incori)oration  of 
societies  operating  on  the  lodge  plan,  the  direc- 
tion of  the  first  enactment  (P.  L.  7)  that  it  ap- 
ply to  beneficial  societies  "hereafter  formed," 
etc,  must  be  understood  as  contemplating  su^ 
societies  formed,  etc.,  under  the  act  of  April 
6,  1883  (P.  L.  10).  Now  it  was  held  in  Rhoads 
V.  Eoemerstown  B.  &  S.  Ass'n,  82  Pa.  180,  fol- 
lowing Johnston's  Estate,  33  Pa.  611  (relating 
to  statutes  revising  the  subject-matter  c^  earlier 
ones  and  evidently  intended  as  substitutes  for 
them),  and  Gwinner  v.  Lehigh  &  D.  G.  R.  R. 
Co.,  65  Pa.  126  (declaring  that  acts  granting  a 
right  conditiMied  on  different  things  are  incon- 
sistent and  that,  to  the  extent  of  such  incon- 
sistency, the  later  supersedes  the  earlier),  and 
in  turn  followed  by  many  other  decisions,  that  a 
later  statute,  providing  a  complete  ^stem  for 
the  incorporation  and  regulation  <^  certain  cot- 
porations  upon  conditions  differing  from  those 
prescribed  by  a  previous  statute,  necessarily 
takes  the  place  of  the  latter  and  affords  an  ex- 
clusive method  of  incorporation  of  such  asso- 
ciations thereafter.  It  is  not  apparent  how  the 
operation  of  this  principle  with  req>ect  to  the 
statutes  here  in  question  can  be  denied.  The 
effect  of  it  seems  dearly  to  be  that  the  incor- 
poration of  a  beneficial  sode^,  to  be  conducted 
on  tiie  lodge  plan,  must  be  under  the  act  of  1883. 
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Nbr  has  any  ad}nd!catIon  evMi  impliedly  to 
the  contrary  been  pointed  out  or  come  to  onr 
notice.  In  Derry  Council  Order  V.  A.  M.  of 
HiunmelBtown,  Pa.,  v.  State  Council,  197  Pa. 
413,  47  Atl.  208,  80  Am.  St.  Rep.  838,  where 
the  incorporation,  decreed  April  10,  1803,  was 
nnder  the  act  of  1874,  the  question  does  not 
appear  to  have  been  mooted— perhaps  because 
it  was  not  conceived  as  leeitunately  arisine. 
The  decision  in  Re  Court  Manayunk,  No.  52, 
Foresters  of  America,  24  Pa.  .Dist.  R.  331, 
goes  only  to  the  extent  Of  holding;  that  a  pre- 
existing unincorporated  local  subordinate  lodge 
may  be  incorporated  under  the  act  of  1874,  as 
distinguished  from  the  creation  of  a  new  or- 
ganization with  power  to  establish  subordinate 
'  bodies.  Finally,  when  in  Lady  Foresters  of 
America,  18  Pa.  Dist  R.  780,  already  referred 
to.  Judge  Sulzberger  intimates  that  the  appli- 
cants for  Incorporation  might  choose  whether  to 
proceed  under  the  act  of  1874  or  that  of  1803, 
the  proper  understanding  of  that  remark  would 
seem  to  be  that  they  might  ask  for  incorpora- 
tion as  a  purely  local  concern  under  the  earlier 
statute,  or  as  one  operating  on  the  lodge  sys- 
tem under  the  later  statute.  The  proviso  in 
section  7  that  the  act  shall  not  apply  to  incor- 
porated or  unincorporated  societies  not  accept- 
Uig  it,  nor  be  understood  as  requiring  them  to 
accept  or  be  incorporated  under  it,  evidently 
■  refers  to  societies  then  existing,  and  has  no 
bearing  upon  the  method  of  incorporation  to  be 
pursu^  in  the  case  of  newly  formed  bodies.  It 
•eema  to  be  in  that -sense  that  the  proviso  is 
adverted  to  in  Court  Manayunk,  Na  52,  For- 
esters of  America,  24  Pa.  Dist  R.  881,  abo>v* 
cited. 

Thus,  without  laying  any  stress  upon  the 
past  rulings  of  this  court  on  the  question  pre- 
sented, we  are  led  to  the  conclusion  that  we  ar« 
obliged,  however  reluctantly,  to  refuse  this  ap- 
plication, because  of  its  nonconformity  with 
the  requiremebts  of  the  act  of  1883.    . 

The  court  refused  the  application.  The 
aKdlcant  appealed.  Error  assigned  was  the 
order  of  the  court 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WAL- 
LINO.  JJ. 

Bertram  D.  Rearick,  ot  Pbiladelpl^  for 
appellants. 

PER  CURIAM.  Thla  appeal  is  dismissed, 
at  ai^ellant's  costs,  on  the  opinion  of  the 
learned  court  below  refusing  the  applica- 
tion for  a  diarter. 


(281  Pa.  SgS) 

SWABTZ  T.  BIXLER  «t  aL 

(Supreme  Oonrt  of   Pennsylvania.     Match  6, 
1918.) 

LandI/OBD  and  Tkkant  '«=»76(2)— Ljjasb  to 

Fnof— CovKKAjiia  AoAiNsr  UnoxBLBinno 

^Dbath  or  Pabtnkb. 

Where  lease  made  to  three  partners  ]|»rovidea 

for  forfdture  on  assignment  or  underlettmg,  and 

one  lessee  dies,  and  surviving  lessees  purchase 

his  interest  from  his  executors,  covenant  against 

aBsignment  or  underletting  is  not  broken. 

Appeal  from  Court  of  Common  Pleas, 
Korthampton  County. 

Action  by  Mark  T.  Swartz  against  Fannie 
T.  Blzler  and  Arthur  B.  Bizler,  individually 
and  as  partners  trading  as  A.  B.  Bixler  & 


Co.    Judgment  for  def^danta,  and  plaintiff 
appeals.    Affirmed. 

McKean,  J.,  filed  tbe  following  opinioa  in 
the  common  pleas: 

The  plaintiff  in  the  above-stated  case  brought 
an  action  of  ejectment  to  recover  premises  de- 
mised by  his  predecessor  in  title  unto  Fannie  T. 
Bixler,  Arthur  B.  Bixler,  and  Samuel  P.  Lud- 
wig^  copartners  doing  business  as  "the  O.  W. 
Bixler  Company."  It  was  agreed  between  the 
parties  that  trial  bjr  jury  should  be  dispensed 
with,  and  that  decision  should  be  submitted  to 
the  court  in  accordance  with  the  act  of  as- 
sembly entitled  "An  act  to  provide  for  the 
submission  of  ^vil  cases  to  the  decision  of  the 
court,  and  to  dispense  with  trial  by  jury,"  ap- 
proved April  22,  1874  (P.  L.  109).  The  essen- 
tial facts  submitted  by  the  parties,  upon  which 
the  conclusions  of  law  must  be  based,  are  not 
disputed.  The  requests  for  findings  of  facta 
and  requests  for  findings  of  law,  together  with 
the  court's  replies  thereto,  are  filed  herewith 
and  made  a  part  of  this  opinion.  From  the 
undisputed  facts  it  appears  that  the  Northamp- 
ton Trust  Compiuiy,  trustee  under  the  will  of 
Charles  Pomp,  made  an  agreement  of  leasing 
witih  Fannie  T.  Bixler,  Arthur  B.  Bixler,  ana 
Samuel  P.  Ludwig,  copartners  doing  business 
as  "the  O.  W<.  Bixler  Company,"  on  the  6th  day 
of  July,  1911,  for  the  premises  described  there- 
in, located  at  the  northwest  comer  of  Fourth 
and  Notlliampton  streets,  in  the  city  of  Easton, 
Pa.  Mark  T.  Swartz,  the  above-named  plain- 
tiff, on  the  18th  day  of  May,  1916,  acquired  title 
to  said  premises  subject  to  the  lease  of  defend- 
ants. Samud  P.  X^dwig,  one  of  the  lessees, 
died  on  the  16th  day  of  June,  1916.  Plaintiff 
received  and  accepted,  on  the  Ist  day  of  August, 
1916,  the  rent  due  from  the  surviving  tenants 
for  the  quarter  annual  period  ending  on  that 
day.  On  the  next  quarter  annual  periiod,  to 
wit,  November  1,  1916,  the  rent  then  due  was 
tendered  to  plaintiff  and  refused  by  him.  The 
lease  contains  the  following  covenant:  "And 
the  said  parties  of  the  second  part  also  agree 
not  to  sublet  the  said  demised  premises,  or  any 
portion  thereof,  or  to  assign  this  lease,  either  by 
themselves,  judicial  sale,  operation  of  law,  or 
otherwise,  without  permission  in  writing  to  that 
effect  first  had  and  obtained  from  the  said  party 
of  Que  first  part."  Anothc^r  clause  in  the  lease 
provides:  "This  agreement  shall  be  binding  up- 
on the  executors,  administrators,  successors,  or 
assigns  of  iiie  parties  hereto."  It  further  ap- 
peared that  letters  testamentary  on  the  last  will 
and  testament  of  Samuel  P.  Ludwig,  deceased, 
were  granted  to  Etta  Ludwig  on  the  26th -day 
of  June,  1916,  and  that  op  the  15th  day  <x 
September,  1916,  the  interest  of  Samuel  Pi  Lud- 
wig in  the  copartnership  of  the  C.  W.  Bixler 
Company  was  purchased  by  Arthpr  B.  Bixler, 
one  of  the  surviving  copartners,  and  that  the 
firm  name  was  changed  to  that  of  A.  B.  Bixler 
Sc  Oo.  An  inventory  of  the  firm's  assets,  from 
which  the  interest  of  Samuel  P.  Ludwig  was 
ascertained  in  accordance  with  the  terms  of  the 
articles  of  copartnership,  did  not  include  any 
interest  in  the  lease  in  question,  nor  was  any 
assignnlent  of  Samuel  P.  Ludwig's  interest  in' 
said  lease  made. 

Plaintiff  urges  the  court  that  judgment  should 
be  entered  in  bis  favor  for  the  following  reasons: 

(a)  The  death  of  Samuel  P.  Ludwig  and  the 
passing  of  his  interest  to  Etta  Ludwig,  the 
personal  representative  of  Samuel  P.  Ludwig, 
deceased,  constituted  such  an  assignment  of  the 
lease  as  violated  the  covenant  "not  to  sublet  the 
said  demised  premises,  or  any  portion  thereof, 
or  to  assign  this  lease,  either  by  uemselves,  judi- 
cial sale,  operation  of  law,  or  otherwise,  without 
permission  in  writing  to  that  effect  first  had 
and  obtained  from  the  said  party  of  the  fliK 
part." 
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doi  The  fule  of  tiie  intereafc  of  Samuel  P.  I*^ 
wig,  deceased,  In  said  partnership  to  Arthnr  B. 
Bizler  constituted  such  a  transfer  or  assignment 
u  violated  the  covenant  "not  to  assicn  this 
lease,  either  by  themselyes,  Judicial  sale,  opera- 
tion of  law,  or  otherwise.'* 

FlaintUra  contention  is  In  effect  aa  attempt 
to  enforce  a  forfdtare  under  the  clause  pro- 
hibiting an  assignment  of  the  lease  without  per- 
mission in  writing  first  obtained  of  the  lessor. 
Upon  the  theory  that  the  lease  was  a  part  of 
the  partnership  assets,  and  when  t&e  mtereat 
of  Samuel  P.  I/ndwig  in  the  partnership  assets 
passed  first  on  the  death  of  Samuel  P.  Ludwig 
to  his  (personal  representatiTe  it  was  an  assign- 
ment by  operation  of  law,  and  when  the  inter- 
est of  Samuel  P.'lAidwig  in  tiie  firm  was  sold 
t»  Arthur  B.  Bixler  it  was  an  assignment  of 
the  lease  by  the  act  of  the  parties.  The  acts 
complained  of  by  plaintiff  in  -violation  of  the 
forfeiture  clause  in  the  lease  did  not  bring  any 
new  member  into  the  firm,  nor  was  the  business 
of  the  nrm  discontinued.  The  surviving  part- 
ners retained  their  posseasion  of  the  premises 
and  continued  the  buidness  under  the  firm  name 
of  A.  B.  Bixler  ft  Go.  There  is  no  evidence  ot 
any  assignment  of  the  lease  made  by  the  execu- 
trix of  Samuel  P.  Iiudwig.  An  inventory  was 
taken  of  the  interest  of  Samuel  P.  Ludwig  in 
accordance  with  the  partnership  agreement,  and 
this  interest  was  purchased  by  Arthur  B.  Bizler, 
one  of  the  surviving  partners,  from  the  execu- 
trix of  said  decedent  This  inventory  did  not 
include  a  valuation  of  the  lease,  and  all  that 
was  toansferred  U>  Arthur  B.  Bixler  was  dece- 
dent's interest  in  the  stock  of  goods  contained 
in  the  store  of  the  firm.  The  interest  of  Samuel 
P.  Ludwig  in  the  lease,  so  far  as.  the  evidence 
discloses,  remains  as  it  was 'at  the  time  of  his 
decease.  It  is  not  asserted  that  the  leasees  as- 
signed this  lease  "by  themselves."  In  order  to 
effect  am  assignment  of  this  lease,  there  must 
be  aome  voluntary  act  on  the  part  of  the  par- 
ties. "Covenants  in  restraint  of  assigning  with- 
out license,  though  tbey  ptoblbit  the  lessee  from 
giving,  granting  or  selling  without  license,  the 
word  'assign'  comprehending  each  of  these  modes 
of  disposition,  have  ever  oeen  regarded  with 
jealousy,  to  prevent  the  restr<tint  from  going 
beyond  the  express  stipulation,  and  verv  easy 
modes  have  always  been  countenanced  for  de- 
feating tiie'm.  •  •  *  Such'  assignments  only 
without  consent  as  are  the  voluntary  act  of  the 
lessee  amount  to  a  breach  of  the  covenant,  and 
therefore  the  vesting  of  ti>e  term  in  the  adminis- 
trator of  the  lessee  on  his  Intestacy  Is  no  breach. 
•  *  •  The  same  law  obtains  with  rerard  to 
its  vesting  in  the  executor."  Piatt  on  Leases, 
voL  2,  -p.  250.  It  would  have  been  possible  for 
the  parties  to  provide  'that  in  the  event  of  the 
death  of  one  or  more  of  the  parties  the  lease 
wks  to  become  null  and  v6id,  or  prohibit  the 
continuance  of  the  business  by  the  survivoH  or 
survivor  upon  the  death  of  one  or  more  of  the 
members  of  the  firm.  This  was  not  done,  and 
the  court  cannot  write  into  the  lease  covenants 
of  this  character.  Death  dissolved  the  partner- 
ship, but  it  did  not  terqiinate  the  lease. 

If  it  could  be  held,  in  accordance  with  the 
contention  of  plaintiff,  that  the  death  of  Samuel 
P.  Ludwig  and  the '  passing  of  his  interest  to 
Etta  Ludwig,  the  personal  representative  of 
Samuel  P.  Ludwig,  constituted  such  an  assign- 
ment of  the  lease  as  violated  the  covenant  "not 
to  sublet  the  said  demised  premises,  nor  any 
portion  thereof,  or  to  assign  this  lease,  by  them- 
selves, judicial  sale,  operation  of  law,  or  other- 
wise, without  permtssioili  in  writing  to  that 
effect  first  had  and  obtained  from  the  said  party 


of  tfa«  B»t  pan,"  than  w«  are  met  by  the  pay- 
BMnt  of  the  rsDt,  whicb  was  accepted  and  re- 
ceived by  plaintiff  on  Ihe  1st  day  of  August, 
1916,  after  the  deoeass  of  Samuel  P.  Ludwig, 
and  the  granting  of  letters  testamentary  to  Etta 
Ludwig,  whidi  would  operate  as  a  waiver  on 
the  breach.  In  24  Ore.  1361,  it  is  said:  "The 
acceptance  by  a  landlord  of  r«nt  which  accrues 
after  the  breach  ot  a  condition  contained  in  the 
lease  la  a  waiver  ot  the  right  to  declare  a  toiv 
feitare  »f  the  lease  and  re-enter  because  of  miiA 
breach,  provided  the  ac^^ptance  was  with  fnll 
knowledge  upon  the  part  of  the  lanflord  oC  the 
fact  'of  thebreach  and  all  the  drcumstanoes 
thereof."  The  plaintiff  testified  that  he  knew 
of  the  death  of  Samuel  P.  Ludwig  at  the  time 
of  hiii  deceasew  The  legal  construction  of  the 
lease  In  question  must  be  obtained  from  a  strict 
interpretation  of  the  written  intention  of  the 
partiea  therein  expressed.  The  members  of 
the  firm  of  the  O.  W.  Bixler  Company  consist* 
ed  of  the  estate  of  O.  W.  Bixler,  represented 
by  the  executors,  f^nie  T.  Bixler  and  Ar- 
thur B.  Bixler,  Arthur  B.  Bixler  fauUvidnal' 
iy,  and  Samuel  P.  Ludwig.  ^e  leaseea  nam> 
ed  in  the  premises  of  ue  lease,  containing 
the  names  of  the  parties  and  the  date  there- 
of, are  Fannie  T.  Bizler,  Arthur  B.  Bix- 
ler, and  Samuel  P.  Ludwig,  and  they  have  sign- 
ed in  like  manner  in  the  execution  of  the  lease. 
It  is  not  material  that  the  lease  is  .also  signed 
by  "The  O.  W.  Bixler  Company,  by  Samnd  P. 
Ludwig."'  The  words  after  thdr  names  in  the 
premises  Ot  the  lease  "copartners  doing  buslneaa 
as  'the  O.  W.  Bizler  Oompan^,'"  are  deacrhK 
tive,  and  have  no  significance,  aa  throughout  the 
entire  agreement  the  parties  are  treated  as  in- 
dividuals. So  tar  as  the  lease  is  concerned  they 
are  tenants  in  common,  and  as  such  entitiea 
to  a  unity  of  {MSsessioD.  The  deatii  of  one  ot 
the  lessees  cannot  destroy  this  unity  «f  possea- 
sion, nor  eould  tiieir  unity  of'  possession  be  de- 
stroyed; except  by  tha  joint  act  of  the  three 
tenants.  It  has  not  been  asserted  by  the  plain'- 
tiff,  nor  does  the.  evidence  disclose,  that  any 
written  assignment  has  been  made  by  the  lea- 
sees wUdi  would  affect  their  right  of  possss- 
sion.  In  2  Williams,  Elxecuten,  ^6,  it  ia  said: 
"If  a  lease'  be  made  for  a  term  of  years  upon 
condition  that,  if  the  leasee  shall  assign  Bis 
term  without  the  assent  of  the  lessor,  it  shall 
be  la'wful  for  the  lessor  to  re-enter,  the  tem, 
nevertheless,  shall  vest  in  the  executor  or  ad- 
ministrator without  any  breadi  of  the  cove- 
nant." The  facts  presented  in  the  case  at  bar 
do  not  establish  a  breach  of  the  covenant  where- 
by the  plainti^  would  be  entitied  to  recover. 

The  court  entered  judj^ment  for  defend- 
ants. PlaiotiS  antealed.  Elrrors  assigned 
were  In  dlsmlsslDg  exceptioos  to  flndiugs  of 
fact  and  conclusions  of  law  and  the  Judg- 
ment of  the  court. 

Argued  before  BROWN,  C.  X,  and  STEW- 
ART, MOSOHZISK^B,  FRAZBE,  and  WAI/- 
LINO,   W.  

Calvin  P.  Smith  and  W.  S.  Klrkpatrick, 
both  of  Kaston,.  for  appellant.  B.  J.  Fox 
and  Fvans  ft  Bedc,  all  of  ESaataOb  for  aK>ti- 

lees. 

PEIR  CURIAM.  The  Judgment  In  this  case 
Is  affirmed,  on  the  opinion  of  the  learned 
judge  below,  fitldftig  that  the  appeOees  were 
entitled  to  It. 
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STATE  T.  JOHNSON.    (No.  18.) 

(Conrt  of  Errors  and  Appeals  of  New  Jetaef. 

June  17,  191S.) 

(Byllalnu  hv  tA«  Court.) 

1.  Ism&nixvT  AWD  IirroBUAtioir  ♦s»lB9(2)— 

AMBWDMENT— POWKB  OF  COUBT. 

Under  section  44  of  the  Criminal  Procedure 
Act  (2  Oomp.  St.  1910,  p.  1834),  the  court  can- 
not by  amendment  make  the  indictment  chari^ 
a  crime  when  none  !■  presented,  or  make  it 
charge  a  crime  diiferaBt  bom  that  presented  by 
the  grand  jury. 

2.  iRDISnatNT  AND  INSOBMATIOII  «&9>16e(^~ 

AMxiTDiixifT— Po<wxB  <nr  CoriMr. 
The  power  of  amendment  of  «■  Indictment 
nnder  section  44  of  the  Oiminal  Procedure  Act 
is  applicable  to  that  class  of  cases  wbere^  on 
the  face  of  the  indictment,  a  specific  criminal 
charge  can  be  perceived,  whidi  fails  to  be  eSec^ 
tlve  only  by  means  of  an  error  which,  lookinK 
at  the  charge  and  averments  of  the  indictment, 
the  court  can  clearly  infer  Was  a  clerical  error. 

8.  Indictmsnt  and  Infosuation  4=3l59{2l) — 

AlCENDMXNI^-SuBBTrtUTION    OF    CHABQES. 

An  indictment  based  on  section  166  of  the 
Grimes  Act  (2  Comp.  St.  1910,  p.  1795)  charged 
that  defendant  received  S2,S47^  of  the  goods 
and  chattels  of  one  A.  C„  weu  knowing  said 
moneys,  goods,  and  chattels  to  have  been  fraud' 
olentiy'  converted,  etc.  Stld,  that  tt>  amend- 
ment by  insertion  of  the  word  "moneys"  imr 
mediatdy  after  statement  of  the  amount,  so  as 
to  read  "|2,fi47.04  of  tliB  moneyit  goods,'  and 
chattels,"  etc.,  made  no  material  c&apge  in  the 
charge,  as  it  was  obvious  that  a  charge  of  re- 
ceiving of  money  frandalently  converted  was 
originally  intended,  and  appeared  on  the  face 
of  the  indictment. 

4.  RscEiviRe  jSroUM  Goobr  «s>2— CHSOKa— 
Statotes. 
Section  166  of  the  Crimes  Act  la  violated  by 
receiving  and  collecting  checks  on  a  lawyers 
bank  account  of  m<»i«ys  beloaging  to  his  dient; 
knowing  the  ownership  of  such  moneys. 

SwayM    and  Taylor,  JJ.,  dissenting. 

Error  to  Stipreme  Court 

BIwood  Johnson  was  ccinvlcted  of  fraud- 
ulent Gonrerslon.  His  conviction  was  affirm- 
ed by  tbe  Supreme  Court  (9<)  N.  J.  Ilaw,  21, 
lOO  Atl.  242),  and  he  brings  error.    Affirmed, 

Halsted  H.  Wainwrigbt,  of  Man&squan, 
for  plaintiff  In  error.  Carles  F.  Sexton, 
Prosecutor  of  pleas,  of  Long  Brancb,  for  tbe 
State.  ... 


PARKER,  J.  Tbe  writ  of  error  in  tbJs 
cause  was  dismissed  for  failure,  to  comply 
with  the  rules  (103  AtL  187),  and,  later  re- 
instated on.  application  of  plaintiff  in  error, 
to  the  ^d  that  any  meritorious  questions 
existing  might  be  ccmsldered. . 

So  far  as  relates  to  points  treated  in  the 
opinion  .of  tbe  Supreme  Court,  we  agree  wltb 
the  views  expressed  by  that  court  and  adopt 
them  9S  our  own.  But  counsel  for  plaintiff 
in  error  urges  tbat  tbere  were  two  points 
raised  before  tbe  Supreme  Court  which  it 
did  not  decide,  and  relies  on  tbem  for  a  re- 
versal here.  Hie  opinion  below  expressly 
states  that  tbe  other  errors  assigned  were 
not  aisued  or  briefed  And,  tbat  the  court 


considered  tbem  as  abandoned.  Snob  is  tbe 
well-settled  rule.  And  tbat  an  appellate 
court  wlU  ordinarily  not  considier  points  not 
raised  in  tbe  court  below  Is  as  weU  settled, 
except  in  cases  of  public  policy  or  lack  of 
Jurisdiction  over  tbe  subject-matter.  Dodd. 
T.  Cna,  40  N.  J.  Bq.  672.  713»  6  AtL  15S; 
State  y.  Sbupe^  88  N.  J.  Law,  610,  07  Atl. 
271 :  M(ACidiael  v.  Horay,  00  N.  J.  Lew,  142, 
160  Aa  205^ 

[1]  One  9t  the  points  now  raised  does 
bear  on  tbe  matter  of  Jurisdiction,  viz.  the 
amendment  of  tbe  Indictment,  which  Is  based 
en  section  166  of  the  Crimes  Act,  quoted  in 
tbe  opinion  below.  It  is  claimed  tbat  as 
originally  presented  the  indictment  cbarged 
tbe  receiving  of  goods  and  chattels,  and  not 
money;  and  tbat  tbe  trial  court  imdertook 
by  amendment  to  insert  a  charge  of  receiT< 
ing  money,  thus  giving  tbe  Indictment  an  ef- 
fect that  it  did  not  originally  possess.  If  this 
p<tot  is  well  taken,  tb«e  should  be  a  rever- 
sal, because  the  well-recognized  rule  is  that 
under  section  44  of  tbe  Criminal  Procedure 
Act  tbe  court  cannot  by  amendment  nuke 
tbe  indictment  cbarge  a  crime  when  none  is 
presented,  or  charge  a  crime  different  from 
that  presented  by  tbe  grand  Jury.  State  v. 
Flynn,  76  N.  J.  Law,  473,  477,  72  Aa  206, 
and  cases  cited ;  State  v.  Unsworth,  86  N. 
J.  Law,  23T,  240v  88  AtL  1007.  And  if  it 
<ifaarged  a  crime  different  from  that  original- 
ly presented  and  could  not  be  so  amended, 
tiie  trial  court  was  without  jurisdiction  over 
Cbis  part  of  the  subject-matter.  We  proceed 
therefore  to  examine  tbe  indictment  and  tbe 
flmendment  to  ascertain  whether  tbe  point 
made  bos  actual  merit 

tSI  Tbe  charge  of  the  Indictment  is  that 
the  d^endant  on,  etc.,  St  etc.,  within  the  ju- 
risdiction of  tbe  court  $2,647.64  or  tbe  goods 
and  chattels  of  one  A.  O.  before  then  feloni- 
ously, unlawfully,  and  fraudulently  obtained, 
taken,  and  converted  by  one  Charles  Harvey, 
unlawfully  and  feloniously  did  receive  and 
have,  weU  knowing  said  moneys,  goods,  and 
chattels  to  hare  (been)  feloniously,  etc., 
tak«i  and  converted  by  said  Charles  Harvey, 
contrary  to  tbe  form  of  the  statute,  etc. 
Tbe  amendment  consisted  simpiy  oi  inserting 
the  word  "moneys"  between  tbe  statement 
of  the  amount  and  the  words  "of  tbe  goods 
and  chatty"  so  that  it  should  read,  at  etc., 
within  the  jurisdiction,  etc.,  $2,647.54  of  the 
moneys,  goods  and  chattels  of  one  A.  C,  etc., 
thus  making  it  conform  to  the  later  language 
"well  knowing  said  moneys,  gooas  and  chat- 
tels" which  appeared  in  the  indictment  as 
presented  by  the  grand  Jury. 

[2]  We  think  this  case  is  within  the  rule 
laid  down  in  the  Supreme  Court  case  of 
State  V.  Kern,  61  N.  J.  Law,  259,  284, 17  AtL 
114,  tbat  the  power  of  amendment  may  be 
held  to  apply  to  that  class  of  cases  where,  on 
tbe  face  of  the  Indictment  a  specific  criminal 
diarge  can  be  percelyed,  which  fails  to  b* 
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effective  pnly  bj  means  of  an  error  which, 
looking  at  the  charges  and  averments  of  the 
Indictment,  the  court  can  clearly  Infer  was 
a  clerical  error.  TXie  argument  is  that  de- 
fendant was  charged,  not  with  receiving  |2,- 
647.54  of  money,  but  with  that  amount  of 
goods  and  chattels,  and  that  it  was  without 
the  power  of  the  court  to  amend  the  Indict- 
ment so  as  to  charge  him  with  receiving  mon- 
ey. Conceding  the  lack  of  that  power,  we 
do  not  agree  that  the  court  attempted  to  ex- 
ercise it.  niere  Is  nothing  in  the  section  of 
the  Crimes  Act  which  says  anything  about 
the  value  of  the  goods,  chattels,  cho'se  in  ac- 
tion, or  other  valuable  thing  taken  and  con- 
verted, or  which  makes  the  value  a  test  of 
the  punishment;  and  In  such  cases  allega- 
tions of  value  are  unnecessary.  1  Bish.  New 
Criminal  Procedure,  |f  541,  567.  The  legiti- 
mate Inference  is  therefore  that  the  plead- 
er meant  receiving  money  in  charging  the 
receiving  of  a  specific  amount ;  and,  if  there 
were  any  doubt  on  this  point,  it  Is  cleared 
up  by  the  actual  employment  of  the  word 
"money"  In  the  allegation  of  scienter.  For 
these  reasons  we  conclude  that  the  amend- 
ment made  no  substantial  change  in  the 
crime  Intended  to  be  charged,  and  hence  was 
a  proper  amendment  to  make. 

[4]  The  other  point  is  one  which  strictly 
need  not  be  considered  in  view  of  the  state- 
ment of  the  court  below  that  it  was  not 
argued  there.  It  Is  that  the  proof  failed  to 
show  the  identity  of  the  money  stolen  with 
that  received  by  the  defendant  We  think 
the  proof  was  adequate  on  that  point.  It 
Indicated  that  Harvey  had  certain  funds  of 
A.  C.  in  his  custody,  which  he  placed  in  a 
special  bank  account  opened  for  the  purpose, 
and  which  account,  and  the  checks  drawn 
thereon,  were  earmarked  so  as  to  show  the 
ownership  by  A.  C.  of  the  fund;  that  John- 
son knew  Harvey  had  received  that  money 
and  what  he  had  done  with  it ;  that  Harvey 
owed  'Johnson  money  and  could  not  pay; 
tmd  that  Harvey  on  the  suggestion  and  solici- 
tation of  Johnson  drew  earmarked  checks 
to  Johnson  against  the  fund  which  Johnson 
cashed  or  otherwise  collected,  he  having 
promised  Harvey  that  he  would  see  that 
he  was  reimbursed  so  as  to  make  the  account 
good.  It  is  indubitable  that  there  was  a 
fraudulent  conversion  by  Harvey  of  the  mon- 
ey represented  by  every  check  he  drew  to 
Johnson,  and,  as  Johnson  recelvea  it  knowing 
its  ownership,  by  the  one  tranaaollon  there 
was  a  conversion  by  Harvey  and  a  receiving 
by  Johnson  in  the  sense  contemplated  by 
the  statute.  If  the  money  had  been  in  cash 
in  Harvey's  safe,  and  he  took  It  out  of  the 
safe  and  handed  it  to  Johnson,  saying,  "This 
belongs  to  A.  C,  but  I  will  pay  it  to  you  for 
my  own  debt,"  the  Infraction  of  the  statute 
would  have  been  no  more  clear. 

The  Judgment  will  be  affirmed. 

SWATZB  and  TATLOR,  JJ.,  dissent 


EAST    RIDGBIAWN   CBMBTERX   CO.   v. 
FEtANKetaL 

(Court  of  Chancery  of  New  Jersey.    March  24, 
1»11.) 

1.  Cemetekocs  4=>5 — Associations — Cebthi- 
GATES  Fos  Shakes  of  Proceeds  of  Sai.e. 

A  certificate  issued  by  a  cemetery  associa- 
tion, to  the  effect  that  the  holder  is  to  receive  a 
share  of  proceeds  of  sale  of  lots,  is  invalid,  as 
unauthorized  by  Cemetery  Act 

2.  Specific  PEUtwuANCK  «s»64— Remedt  at 
Law. 

Remedy  fi>r  breach  of  agreement  to  cancel 
mortgages  or  to  procure  land  to  straighten  lines 
Is  at  law  for  ^lamages,  and  not  by  specific  per- 
formance. 

3.  Sfecifio  Pebtobmanoe  «s»114(2)— Biu.  — 
Statute  of  Fbauds. 

Bill  for  specific  performance  of  agreement 
to  convey  land  must  show  agreement  is  written. 

4.  Sfecifio  Pebfobicancb  «=s>49(1)— Cohsio- 

BfLAnON. 

Specific  performance  will  not  be  granted  of 
an  agreement  not  founded  on  valuable  consid- 
eration. 

Suit  by  the  East  B4dgelawn  Cemetery 
Company  against  Adam  Frank  and  others. 
On  demurrer  to  amended  bilL  Demunrer  al- 
lowed. 

John  B.  Hardin,  of  Newark,  for  demurrant 
Adam  Frank.  George  P.  Rust,  of  Passaic, 
and  Michael  Dunn,  of  Paterson,  for  defend- 
ant Cemetery,  etc. 

STEVENS,  V.  C.  The  original  bill  filed  in 
this  cause  was  demurred  to  and  the  demur- 
rer sustained.  East  Rldgelawn  Cemetery  Co. 
V.  Frank,  77  N.  J.  Bq.  36,  76  AtL  1006.  The 
complainant  has  amended  its  bill,  and  the 
bill  as  amended  has  again  been  demurred  to. 
The  amendments  consist  largely  in  a  more 
detailed  statement  of  what  was  before  mat- 
ter of  inference. 

[1]  In  the  original  bill  It  was  Inferred  from 
what  was  stated  that  the  two  companies,  the 
East  Rldgelawn  and  the  West  Rldgelawn 
Cemetery  Companies,  bad  Joined  in  issuing 
certificates  for  13,500  shares  of  proceeds  of 
sale  of  cemetery  lots.  This  is  now  distinct- 
ly alleged  and  the  certificate  set  forth.  It 
certifies  that  the  holder  Is  to  receive  his 
pro  rata  share  of  the  proceeds  of  sale  by  the 
two  companies  of  sublots  or  plots  after  de- 
ducting certain  exx>enses,  eta  Kie  certificate 
is  plainly  open  to  the  objections  mentioned 
In  my  former  opinion,  and  I  shall  not  here 
repeat  them.  Its  Issuance  is  not  a  valid  con- 
sideration for  a  promise.  The  Cemetery  Act 
(1  Comp.  St  1910,  p.  372)  does  not  authorize 
a  single  company  to  issue  such'  a  certificate, 
and  still  less  does  it  authorize  two  com- 
panies to  Join  in  Issuing  it.  The  policy  of 
the  law  is  to  restrict  cemetery  companies  to 
the  ownership  of  135  acres.  If  this  scheme 
is  valid,  any  number  of  companies  may  be 
organized  to  Join  in  one  certificate  and  form 
what  would  be,  virtually,  a  consolidated  com- 
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pany  possessing  as  many  acres  of  land  as 
their  organizers  might  see  fit  to  acquire. 

[2-4]  One  of  the  causes  of  demurrer  Is  that 
the  action.  If  sustainable,  Is  legal  and  not 
equitable.  If  the  defendant  Frank  has,  con- 
trary to  agreement,  failed  to  cancel  the  mort- 
gages upon  parts  of  the  cemetery  property, 
the  remedy  Is  plainly  a  suit  at  law  for 
breacb  of  contract  If  he  has,  or  In  so  far 
as  he  has,  fktUed  to  procure  enough  land  to 
enable  the  cemetery  company  to  straighten 
its  lines,  such  failure  on  his  part  (there  be- 
ing a  valuable  consideration  for  the  promise) 
would  also  entitle  the  company  to  sue  at 
law.  It  is,  however,  alleged  that  four  trapts 
of  land,  containing  6.25  acres,  stand  in  the 
name  of  either  Omber  or  Howe,  who  hold 
for  Frank  (Pond  having  released  his  inter- 
est), and  It  is  prayed  that  EVank  be  com- 
pelled to  convey  these,  as  he  agreed  to  when 
he  received  the  13,500  shares.  It  Is  not  al- 
leged that  this  part  of  the  agreement  Is  In 
writing.  A'  bill  for  specific  performance  must 
show  a  written  agreement  to  convey.  BVy 
on  8p.  Per.  I  332 ;  Titus  v.  Taylor  (N.  J.  Oh.) 
65  Atl.  1003.  Aside  from  this,  it  appears 
that  the  only  consideration  for  the  promise 
was  the  Illegal  issue  of  the  13,500  shares.  No 
rule  is  better  settled  than  that  spedflc  per- 
formance of  an  agreement,  not  founded  on 
valuable  consideration,  will  not  be  enforced 
in  equity.  I  cannot  imderstand  bow  the  cer- 
tificates in  question,  plainly  Illegal  and  un- 
authorized, can  be  said  to'  constitute  such  a 
consideration. 

If  there  was  an  agreement  between  the 
Passaic  Trust  &  Safe  DeiKNSlt  Ck>mpany  and 
the  cemetery  companies  otl^er  than  that 
whldi  related  to  the  issuance  of  share  cer- 
tificates, it  is  not  set  forth.  If  there  was 
any  agreement  between  Frank  and  that  com- 
pany, other  than  the  receipt  to  which  I  am 
abont  to  refer,  the  bill  does  not  show  it  The 
deposit  company  received  from  Frank  2,500 
shares  of  the  13,600  issued  and  gave  him  a 
paper  writing,  called  a  "receipt"  declaring 
that: 

"Said  shares  are  absolutely  his  property  and 
as  such  subject  <»ly  to  a  voluntarily  created 
lien  to  secure  the  payment  of  certain  mortgages 
of  Herbert  B.  Gruber  referred  to  in  a  certain 
declaration  of  trust  of  tlie  Passaic  Trust  &  Safe 
Deposit  Company  •  •  •  in  favor  of  the 
shaieholders  in  East  and  West  Rldgelawn  Cem- 
eteries." 

The  declaration  of  trust  Is  not  set  forth. 
The  receipt  then  goes  on  to  say  that  the 
shares,  or  any  money  deposited  in  lieu, 
thereof,  shall  not  be  considered  su'bject  to 
any  other  liens,  except  by  agreement  of  the 
pledgor  until  the  mortgages  are  first  paid; 
that  any  shares  may  be  withdrawn  on  a  de- 
posit of  $40  for  each  share ;  that  moneys  de- 
posited by  him  under  receipt  shall  be  sub- 
ject to  his  order  when  drawn  for  the  pay- 
xnent  In  whole  or  In  part  of  any  existing 
mortgage  above  inferred  to  or  when  drawn 


ija  favor  of  or  for  the  benefit  of  either  oexae- 
tery.  If  he  paid  any  of  the  mortgages  tn 
whole  or  In  part,  he  was  also  at  liberty  to 
withdraw  shares  to  the  extent  therein  men- 
tioned, as  he  might  also  do  by  consent  of  the 
cemetery  companies. 

Whether  this  was  the  private  agreement 
of  the  pledgor  and  pledgee  only,  or  whether, 
by  the  declaration  of  trust  or  other  writing, 
the  cemetery  companies  had  an  interest  In  it, 
we  are  not  Informed.  Its  terms  are  not 
shown  to  have  been  violated,  and  how  It 
could  be  enforced,  except  according  to  Its 
terms.  Is  not  evident  The  pleador  does  not 
seem  to  make  it  the  basis  of  any  claim  to  re- 
lief, although  he  does  charge  generally  that 
the  trust  company  refuses  to  aid  complain- 
ant by  enforcing  "said  trust"  so  that  the 
mortgage  aforesaid  may  at  least  be  paid  and 
satisfied,  "nie  bill  seems  to  proceed  ui)on 
the  theory,  somewhat  vaguely  stated,  that 
the  court  itself  can  create  a  lien  of  some 
sort  upon  the  shares,  both  those  in  the  trust 
company's  hands  and  those  in  the  defend- 
ant's hands,  or  can  direct  a  part  of  them  to 
be  canceled.  I  can  find  nothing  in  the  bill 
that  would  justify  such  relief,  even  on  the 
assumption  that  the  court  could  treat  the 
shares  as  creating  a  legal  obligation. 

I  think  the  demurrer  should  l>e  allowed. 


(2S1  P&.  SSO) 

KOBTLIS  V.  PHILADELPHIA  &  B.  BY.  CO. 

(Supreme  Ooart  of  Pennsylvania.     May  6, 
1918.) 

Railroads  «=>350(25)— Death  at  Gbossiro— 
OoimuBUTORy  Nkouoencb— Question  fob 

JOET. 

In  an  action  for  death  of  plaintiff's  husband 
at  a  grade  crossing,  contributory  negligence  of 
deceased,  stnick  by  an  engine  coining  around  a 
sharp  curve  without  warning,  where  there  was 
no  watchman  at  the  crossing,  .and  the  train 
which  struck  him  was  obscured  by  a  passing 
freight  train  on  another  track,  was  for  the 
jury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Louisa  Kobylls  against  the  Phila- 
delphia &  Reading  Railway  Company.  Judg- 
ment for  plaintiff,  and  def^dant  appeals. 
Affirmed.  

Argued  before  MESTBEBAT,  POTTER, 
IdOSOHZISKESl,  FRAZBB,  and  WALLING, 
JJ. 

William  Clarke  Mason,  of  Philadelphia, 
for  appellant  Bertram  D.  Bearick,  of  Phila- 
delphia, for  appellee. 

MOSCHZISKEB,  J.  Appellant  states 
but  one  "question  Involved"  for  our  conslder- 
atlon^  namely,  the  alleged  contributory  negli- 
gence of  plaintiff's  deceased  husband.  This 
is  correctly  disposed  of  in  the  following  ex- 
cerpts from  the  opinion  of  Judge  Wessel, 
who  presided  at  the  trial: 
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"Aboat  2  o'doA  In  tiit^  afternoon  of  SepteA- 
iMr  14,  1916k  VniA  KolvUs  m«t  bis  death  by 
being  Btrack  by  an  engine  belonglne  to  defend- 
ant, while  it  was  being  operated  along  defend- 
ant s  right  of  way  throagh  the  town  of  Locust 
Gap,  in  this  state.  His  widow  brought  this  ao 
tion  *  *  *  for  the  recovery  of  damages, 
which  she  claimed  were  suifered  by  reason  of 
defendant's  negUgence.  The  jury  returned  a 
ferdict  for  plaintiff.  •  •  ♦  Defendant  moTed 
for  ♦  •  *  Judgment  n.  o.  v.  •  •  •  In 
considering  this  motion  plaintiff  mast  be  given 
the  benefit  of  everv  fact  and  inference  ol  fact 
pertinent  to  the  issue  which  the  jury  could 
leiritlmately  find  from  the  evidence.  *  •  • 
'Wk  must,  therefore,  consider  the  tacts  to  bavs 
been  as  follows:  Defendant  operated  a  two- 
track  railroad  through  the  town  of  Locust  Gap, 
crossing  Bridge  street  at  grade;  they  have  been 
designated  as  the  north  and  south  bound  tracks. 
At  the  time  of  the  accident  a  trolley  car  was 
standing  *  *  *  [east  of  the  railroad,  near] 
Bridge    street.      Deceased    was    on    his    way 

*  *  *  to  the  trolley,  intending  to  use  it  to  be 
transported  to  his  home.  *  *  *  He  had  been 
running,  and,  when  he  reached  a  point  in 
Bridge  street  [west  of  the  railroad],  he  stopped, 

*  *  *  and  then  proceeded  on  a  walk,  up  a 
slight  grade  to  about  4  feet  from  the  first  rail 
of  the  south-bound  track,  where  he  stopped 
again,  looked  and  listened,  and  saw,  coming  to- 
ward him  [on  this  south-bound,  or  near^  track], 
about  200  feet  away,  a  long  freight  tram  being 
drawn  by  four  engines  up  a  heavy  grade  at 
about  2  to  5  miles  per  boor.  The  engine  which 
struck  him  was  not  then  visible,  •  •  *  on 
account  of  'the  dead  men's  curve'  in  the  rail- 
road, some  496  feet  distant  from  that  crossing. 
No  whistle  was  blown  by  the  latter  [until  de- 
ceased was  struck],  nor  [was  there]  any  [sufifl- 
cieut]  warning  *  *  *  of  its  approach;  there 
was  no  signaling  device,  nor  a  watchman,  at 
this  cressing.  [Deceased]  contlnaed  to  walk 
across  the  trades  at  about  1  mile  per  hour. 
When  he  reached  a  point  between  the  two 
tracks,  he  hesitated  and  then  started  forward, 
and,  when  he  had  almost  reached  the  last  rail 
of  the  second  [or  north-bound]  track  (only  one 
more  step  being  required  to  dear  it),  the  right 
side  of  the  bumper  of  the  engine  of  the  'New- 
bury freight*  train,  •  *  •  being  operated  on 
a  down  grade  at  toe  rate  of  80  to  35  miles  per 
hour,  came  In  contact  with  his  body,  and  he 
w&s  killcdi    •    ♦    * 

"Defendant  contends  that  these  fkcts  dearly 
established  deceased's  contributory  negligence; 
with  that  view  we  are  unable  to  agree.  •  •  • 
Kobylis  having  stopped  about  4  feet  from  the 
first  rail  [of  the  south-bound  track],  having  no 
knowledge  of  the  approach  of  a  train  on  the 
north-bound  track,  and  seeing  the  heavy  freight 
train  approaching  at  2  to  6  miles  per  hour, 
«  *  *  some  200  feet  distant  [on  tke  south- 
bound track],  was ,  joetified  in  proceeding  to- 
ward the  trolley  car.  He  had  the  right  to  rely 
upon  the  defendant's  exercise  of  its  duty  in 
giving  some  warning  of  the  approach  of  the 
^Newbury  freight'  train.  Warner  y.  Philadel- 
phia Rapid  Transit  Co.,  252  Pa.  354,  97  AtL 
471.  But  defendant  contends  that  he  must  have 
then  seen  that  train,  if  be  bad  used  his  eyes; 
that  the  distance  from  the  place  where  he  stop- 
ped to  the  point  where  he  was  struck  was  about 
20  feet;  •  •  •  that  the  train  was  traveling 
30  or  36  times  faster  than  the  deceased,  and 
ther^ore^  during  the  time  the  deceased  walked 
from  the  point  where  he  stopped  until  the  time 
he  was  struck,  the  train  had  traveled  35  times 
20,  or  at  most  70O  feet,  while  the  measured 
distance  from  the  center  of  Bridge  street  to  the 
curve  was  810  feet.  As  a  mathematical  demon- 
stration, this  is  persuasive;  but  it  fails  to  take 
into  consideration  the  width  of  the  rails,  the 
curve  in  the  railroad,  the  distance  traveled  by 


the  train  dnrins  tlie  period  of  tlm*  in  wfaidi  tlie 
deceased  hesitated  after  he  had  [started]  cross- 
ing, the  fact  that  no  pezson  located  the  exact 
spot  where  deceased  stopped,  tor]  the  points  be- 
tween and  the  anj^e  upon  whidi  the  meaaare- 
ment  was  taken,- and  other  facts,  «  «  •  Shaf- 
fer T.  Pa.  R.  B.  Co..  268  Pa.  288, 101  AtL  9S2. 
*  *  *  After  Kobylis  ha4  [entered  upon]  the 
crossing,  •  •  *  to  have  attempted  to  retrace 
his  steps  might  have  resulted  in  his  being  over- 
taken by  the  heavy  freight  train.  *  *  •  Its 
noise  and  the  dose  proximity  of  the  two  trains 
probably  caused  Kobylis  to  hesitat^  between 
the  tracks  for  just  enough  time  to  bring  him  to 
his  death.  The  jury  has  concluded  that  Koby- 
lis stopped  at  a  proper  places  looked,  and  listen- 
ed, and  waa  not  guilty  of  contribatoty  aegli- 
gence,  but  that  defendant's  negligence  wss  the 
sole  cause  of  the  aoddokt.  The  evidence  to  Use 
contrary  is,  in  our  opinion,  not  ■»  (dear  and 
positiva  as  to  joatity  a*  in  intwfering  with  its 
conduaioB." 

To  the  foregoing  Ubaral  qnotetton  from 
the  opinicm  of  the  court  below  we  need  only 
add  that.  In  view  of  the  coDalderatde  dis- 
tance the  train  oo  the.  near  track  was  from 
the  crossing  which  pI&lntUTs  bnsband  at- 
tempted to  trfiTerae  In  order  to  boajd  the 
trolley  on  the  other  side  of  the  railroad,  and 
the  slow  rate  of  qteed  at  whldi  this  train 
was  ai^roachlog,  it  could  not  be  ruled  as  a 
matter  of  law  that  the  posltioD  of  danger 
in  which  the  deceased  subsequently  found 
himself  was '  knowingly  and  negligently  as- 
sumed, by  him;  that  issne  of  fact  was  prop- 
erly submitted  to  tba  Jury  and  determined 
against  appellant. 

The  assignments  of  error  are  oremiled 
and  the  Judgment  la  affirmed. 


(«t  Pa.at(l 
CI  GBAZIO  V.  PBNN8TLVANIA  B.  CO. 
(Bui«eme  Court  of  Pennsylvania.    May  6.  191S.) 

1.  Railboads  ®=>360<8)— Accinure  at  Cross- 
ing— Nkqligencb— QtrEsnoK  fob  JtrsT. 

Where  a  railroad  Company,  on  a  dark  night, 

Kshed  freight  eav  wit&  ai«ine  at  rear,  and  heed- 
ht  thna  otwcqred,  along  a  siding  and  over  a 
sidewalk,  where  It  struck  plaintiff,  who  could 
hot  see  the  car  approaching,  and  the  evidence 
was  confliciing  as  to  whether  a  signal  Waa  gi^ 
en  and  as  to  speed  of  the  car,  the  question  of 
defendant'a  negligence  was  for  the  jury. 

2.  Railboads  «=siS50C26)— Ac«xdxht  at  Cboss- 

IHO— CONTBIBUXOBT  MxaUaBKC»~<iCX8TI0X 

FOB  JTTBT. 

Where  there  was  evidence  that  deceased, 
struck  on  a  dark  night  by  a  car  propelled  by  an 
engine  from  the  le^,  at  a  point  where  a  switch 
track  crossed  the  sidewalk,  stopped,  looked,  and 
listened  as  he  approached  the  siding,  and  the  evi- 
dence as  to  whether  a  .warning  was  given  wis 
conflicting,  the  question  of  contributory  ne^ 
gence  was  for  the  jniy. 

Appeal  from  Coort  of  Common  Pleas.  PhU- 
adeiphla  County. 

Action  by  Josephine  Di  Graslo  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for ,  plaintiff,  and  defendant  aK>eala.  Af- 
flcmed. 

At  6 :80  p.  m.,  en  Jairaary  28,  1917,  plaia- 
tifTs  hasband,  Cario  DI  OraziOk  was  walking 
westwardly  on  the  aonth  sidewalk  ct  Wa^ 
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Ington  aveme,  between  Mnth  and  TbbUi 
■treeta  In  tbe  city  ot  PhlladalphiB.  Thero 
were  two  tracks  on  Waablngton  avenue  and 
a  siding  from  the  ^tbern  (east-bound)  track 
across  tbe  south  sidewalk  into  a  coalyard- 

Plaintiff  Introduced  evidence  to  the  effect 
that  deceased  stonPRd,  looked,  and  listened 
as  he  aii^pacbfld  thei  sldlitg,  tbat  he  pn>- 
ceeded  to' cross  and  had  almost  crossed  the 
west  rail  when  he  was  stmck  by  a  car  which 
was  being  pushed  by  a  locomotive  Into  the 
siding,  and  was  instantly  killed.  The  night 
was  very  dark  and  there  were  no  lights 
about  tbe  entrance  or  siding  or  upon  the 
train  or  the  car  which  was  being  pushed  into 
the  siding.  There  was  evidence  that  the 
car  which  struck  deceased  was  at  the  time 
moving  at  the  rate^  of  is  miles  per  hour,  and 
tbat  no  bell  or  other  warning  of  its  approach 
was  sounded.  There  was  also  evidence  that 
where  shifting  w'as  necessary  after  dark  it 
was  customary  to  guard  the  pavement  by  a 
man  with  a  lantern,  but  that  at  the  time  of 
the  accident  this  precaution  was  not  taken. 

Defendant's  proofs  were  that  the  car  was 
*  moving  slowly,  that  the  headlight  on  tbe 
engine  was  burning,  and  that  the  car  was 
plainly  visible,  And  that  the  bell  was  rung 
as  the  train  approached.  PlalnttTs  witness- 
es testified  that  If  the  light  on  the  engine  was 
burning  it  was  obstructed  by  the  car  It  was 
pushing  into  tbe  siding  and  whUih  struck  de- 
ceased. 

Terdlct  for' plaintiff 'for  ftOfiOO,  and  Mdff- 
ment  thereon.    Defendant  appealed. 

Argued  before  BROWN,  C.  J.,  aad  POfP- 
TDR,  MOSCH2ISKEIB,  FBAZBB,  and  VTAXj- 
IjTSQ,  33. 

Sharswood.'Brinton.  ot  Philadelphia,  for 
appelant.  John  J.  McDevitt,  Jr.,  of  Phil- 
adelphia, for  appellee. 

PBB  CURIAM.  [1,2]  That  this  case  was 
for  the  Jury  clearly  appears  from  the  facts 
to  be  found  In  the  reporter's  statement  of 
them,  and  the  Judgment  i*  accoi^dingly  af- 
Aimed. 

om  Pa.  SO) 
SMOKBR  V.  BALDWIN  I4OCOMOTIVB 
WORKS. 

(Supreme  Oourt  of  Pennsylvania.    May  & 
1918.)  ■ 

1.  MuNicrPAi  C0BPORAT10W8  «=>70e<6)— Ac- 
cident inr  Stbext— NKauGBiTCB— Qttkbtioit 

TOR  JtTKr. 

Whether  defendant's  tnxA  driver,  driving 
«a8tward  over  a  bridge  on  the  south  street  car 
trade,  was  gailty  of  negliKence  in  turning  to  the 
left  on  the  other  track  to  avoid  a  car  approach- 
fag  him  from  tlM  rear,  instead  of  tnming  to  the 
right,  where  he  bad  ample  space  t»  clear  the 
'Car,  BO  as  to  render  his  employer  liable  for: 
injuries  to  the  motorman  on  a  weat-boond  stieet 
car,  with  whidi  he  collided  bead  on,  immediate- 
ly after  emerging  from  a  doud  of  smoke  emit- 
-ted  from  a  train  paaeinK  beneath  the  biidg«b 
Jk«M  t«t  the  Jury, 


2.  MmnovAi.  CoBPosATioifs  «e3>T06<7>— Ao- 

CIDKITT   IN    STBSnv-OoniBJBUTOBT    NXOLI* 

OBNCE — Question  fob  Jubt. 
Whether  a  motorman  on  a  west-bound  street 
oar  pasaing  over  a  bridge  was  neglicent,  pre- 
cluding recovery  for  injuries  by  a  heaa-on  colli- 
sion with  defendant's  truck  on  fts  .emerging 
from  a  cloud  of  smoke  emitted  by  a  train  pass- 
ing beneath  the  bridge,  held  for  the  Jury. 

Appeal  from  Court  <rf  Oommoa  Pleas, 
PbUadielphia  County. 

Action  by  William  Smoker  against  tbe 
Baldwin  Locomotive  Works.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  MX^STRESAT.  PDTTEOl, 
MOSCHZISKKB,  FRAZBBv  and  WAIJ>INO, 
JJ.  ,. 

Slanilce  W.  Sloan,  of  Philadelphia,  for  ap- 
petbmt  Victor  Frey  and  Augustus  Trask 
Ashton,  both  of  Philadelphia,  for  appellee. 

UOSOHZISEBR,  J.  WilUam  Smoker  sued 
to  recover  for  personal  injuries,  alleged  to 
to  be  due  to  defendant's  negUg^oe.  The  ver- 
dict favored  plaintiff,  Judgment  was  entered 
accordingly,  and  defendant  has  appealed. 

At  trial  in  the  court  below,  defendant  pre- 
sented no  evidence,  but  asked  for  blndiug  In- 
structions, and,  subsequently,  for  Judgment 
n.  o.  V.  Appellant  assigns  the  refusal  of 
these  requests  as  error. 

[1,1]  When  the  testimony  Is  viewed  in  the 
light  most  favorable  to  plaintiff,  as  it  must 
be  <Hi  this  appeal,  there  is  ample  evidence 
to  sustain  the  following  statement  of  focts 
contended  for  by  appellee:  On  May  29, 1917, 
shortly  after  midnight,  defendant's  heavy ' 
automobile  truck,  lighted  only  by  two  small 
oU  lamp*  tn  fnmt;  was  being  operated  east- 
wardly  on  the  east-boond  car  track  of  Spring 
darden  street,  I^hiladelphla.  An  east-bound 
street  car  came  up  betilnd  the  truck  at  a 
point  80  feet  east  of  Thirty-First  street,  upon 
the  Spring  Garden  street  bridge  over  the 
Bcbnylklll  river;  in  response  to  a  signal  from 
the  motorman  of  this  car,  defendant's  diauf- 
feur  tamed  his  truck  to  the  left  and  entered 
iqpon  the  west-boimd  tradt.  At  the  point 
in  question  there  was  sufficient  space  to  ac- 
commodate the  truck  on  the  ri^t,  between 
tbe  east-bound  track  and  the  curb,  and  no 
necessity  existed  for  turning  in  the  other 
direction.  Just  as  the  east-bound  car  passed 
the  truck,  a  cloud  of  smoke  was  thrown  over 
the  street  railway  tracks  by  a  locomotive 
which  at  that  moment  passed  under  the 
bridge ;  the  sm(Ae  being  so  dense  it  complete- 
ly concealed  from  the  view  of  defendant's 
chauffeur  the  approach  of  a  west-bound  trol- 
ley car  upon  which  plaintiff  was  acting  as 
motorman,  and,  from  ttie  vision  of  the  latter, 
the  fwroer's  motor  truck.  Notwithstanding 
these  conditions,  the  chauffeur  ran  directly 
on,  in  the  west-bound  track,  for  a  distance 
of  nearly  70  feet  from  the  point  where  he 
first  turned  in,  and,  Just  as  the  truck 
emerged  from  the  eastern  edge  of  the  smoke 
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clood,  a  collision  oocaned  between  It  and 
plaintiff's  car.  The  truck  was  still  coming 
bead-on,  in  the  west-bound  track,  when  only 
10  feet  away  from  the  car;  but.  Judging 
from  the  position  of  the  former  after  the  ac- 
cident, the  chauffeur,  immediately  before  the 
actual  collision,  must  have  attempted  a  quick 
turn  to  the  right,  too  late,  however,  to  change 
the  situation  of  danger  which  he  had  creat- 
M.  The  trolley  car  was  running  not  more 
than  4  miles  an  hour,  and.  Immediately  upon 
seeing  the  automobile  in  the  track,  plaintiff 
threw  off  his  power,  apparently  doing  all  he 
could  to  ayoid  the  collision,  having  pre- 
viously rung  his  belL.  There  was  evidence 
to  show  that,  under  ordinary  circumstances, 
the  bridge  upon  which  the  accident  happened 
WEUB  Bufflciently  illuminated  to  permit  of  see- 
ing "a  square  away." 

The  questions  of  the  alleged  negligence  of 
defendant's  chauffeur  (who  admittedly  was 
acting  within  the  scope  of  his  employment  at 
the  time),  first.  In  turning  at  all  Into  the  path 
of  west-bound  cars  when  there  was  no  neces- 
sity for  that  course,  and,  next,  In  traveling 
eastwardly  for  a  distance  of  70  feet  through 
smoke  and  steam  which  concealed  him  from 
oncoming  west-bound  cars,  as  also  the  alleged 
contributory  negligence  of  plaintiff  in  not 
avoiding  the  collision,  were  submitted  in  a 
charge  which  is  not  complained  of.  On  the 
evidence  at  bar,  the  issues  involved  were  for 
the  jury,  and  the  court  below  did  not  err  In 
so  ruling. 

The  Judgment  Is  affirmed. 

(211  Pa.  DM) 

MINDLIN  et  al.  v.  SAXONY  SPINNINO  CO. 
(W.  H.  LOBIMEIB  SONS  CO.,  Garnishee). 

(Supreme  Court  of  PennBylvania.    May  6, 
1018.) 

1.  Attachident  ^»02— FoBEtaii  Attaosmsnt 
— AiTiDAvrr. 

In  foreign  attachment  the  affidavit  must  set 
out  a  good  .cause  of  action  and  such  facts  aa 
give  the  court  jurisdiction,  and  must  not  be  am- 
biguous nor  depend  on  conjecture  or  inference. 

2.  Attaoemxnt  «=>113  —  Foreign  Attach- 
ment—Afstdavit. 

To  support  a  writ  of  foreign  attachment,  it 
must  be  averred  that  defendant  has  property 
within  the  jurisdiction,  and  that  he  Uves  be- 
yond it 
8.  Attachment  4=>102  —  FoiaiON  Attaor- 

MENT— Ain  D  A  V  IT. 

Affidavit  in  foreign  attachment  for  breach  of 
contract  of  Bale  of  yam,  based  on  a  written  or- 
der, must  state  the  acceptance  of  the  order  ei- 
ther in  writing  or  by  parol  and  a  breach  of  the 
contract,  and  also  when  the  goods  should  have 
been  delivered,  and  the  market  price  at  such 
time. 

4.  Attachthent  «=s>122(2)  —  Fobeign  Attach- 
MINT— Affidavit— Amendment. 

Absence  of  averment  in  affidavit  that  proper- 
ty attached  in  a  foreign  attachment  was  owned 
li^  defendant  may  be  supplied  by  amendment 

A]K>eal  from  Court  of  Ciommon  Pleas,  Phil- 
adelphia County. 
Action  by  Henry  Mlndlin  and  Louis  Boeen- 


man,  copartners  as  BftndUn  ft  Rosenman, 
against  the  Saxony  Spinning  Company,  de- 
fendant, and  the  William  H.  Lorimer  Sods 
Company,  garnishee.  From  an  order  dissolv- 
ing the  attacfamoit,  plaintiffs  appeaL  Af- 
firmed. 

Argued  before  MESTRBZAT,  POTTER, 
MOSCHZISKER,  FRAZKR,  and  WAI<- 
LING,  JJ. 

Paul  Freeman  and  Alfred  Aarona,  both  of 
Philadelphia,  for  appellanta  Julius  G.  liCvl, 
of  Philadelphia,  for  appellee  William  H.  Lor- 
imer Sons  Go. 

WALLINO,  J.  This  is  an  action 'of  for- 
eign attachment  in  assumpsit  by  a  New  York 
firm  against  a  North  Carolina  corporation 
for  alleged  breaCh  of  contract  for  sale  of 
cotton  yam.  No  service  was  had  on  defend- 
ant ;  but,  when  ruled  by  the  garnishee,  plain- 
tiffs filed  an  affidavit  of  cause  of  action, 
which  the  court  below  held  insufficient  and 
dissolved  the  attachment,  wherein  we  see  no 
error. 

[1]  The  affidavit  must  set  out  a  «ood  cause 
of  action  and  such  facts  as  give  the  court 
jurisdiction,  and  must  not  be  ambiguous  nor 
dqitend  u]p<n  conjecture  or  inference.  See 
Ballowell  v.  Tenney  Canning  Co.,  16  Pa. 
Super.  Ct  60.  The  object  of  a  writ  of  foreign 
attachment  is  to  compel  the  appearance  of 
defendant;  and,  to  authorize  such  writ,  he 
must  have  property  within  the  jurisdiction 
of  the  court,  otherwise  there  Is  nothing  to 
a^di  and  no  means  of  compelling  an  ap- 
pearance or  of  securing  plaintiff's  claim.  See 
Raymond  v.  Lelshman.  243  Pa.  64,  89  AtL 
791,  L.  R.  A.  1915A,  400,  Ann.  Gas.  19150^ 
780;  Pennsylvania  Railroad  Co.  v.  Pennock, 
61  Pa.  244 ;  also  opinion  of  Sharswood,  P.  J., 
in  Delaware  Mutual  Insurance  Co.  v.  Walk- 
er, 1  Phila.  104.  The  first  object  of  sucb  pro- 
ceeding is  to  seiee  the  property  of  the  absent 
debtor ;   when  there  is  none  the  action  falls. 

[2]  To  support  the  writ,  it  is  as  necessary 
that  defendant  have  property  within  the  ju- 
risdiction as  that  he  be  beyond  it.  Both  are 
essential  and  must  be  averred.  Where  the 
writ  has  been  served,  it  must  appear  in  the 
affidavit  that  the  property  attached  is  that 
of  the  defendant  It  is  as  possible  to  as- 
certain the  ownership  of  property  as  the 
whereabouts  of  a  defendant.  It  does  not  fol- 
low, because  such  writ  blnda  property  there- 
after coming  into  the  hands  of  the  garnishee, 
that  it  can  be  sustained  without  something 
in  the  first  instance  to  attach.  The  reason 
for  the  rule  is  well  illustrated  by  the  court 
below: 

"Here  we  have  a  citizen  of  tiie  state  of  New 
York  issuing  an  attachment  in  the  state  of  Penn- 
sylvania against  a  defendant  resident  in  the 
stat«  of  North  Carolina,  summoning  as  gamisliee 
a  third  person  who  does  not  appear  to  have  in 
his  possession  any  property  belonging  to  defend- 
ant. If  this  case  be  permitted  to  proceed  up- 
on the  paper  filed  by  plaintiffs,  a  judgment  may 
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be  entered  asainst  defendant  for  want  of  an  ap- 
pearance and  damages  assessed  in  a  sum  of  up- 
warda  of  $12,000:  tbat  jadgment  will  appear  in 
the  records  of  this  court,  and  its  effect  upon  de- 
fendant's credit  wiU  be  the  same  as  if  a  judg- 
ment had  been  obtained  in  an  ordinary  personal 
action  in  adverse  proceedings.  Thus  a  creditor 
would,  to  all  practical  purposes,  be  aUe  to  com- 
pel nonresidenta  of  every  state  in  t^e  union  to 
appear  in  our  courts,  even  if  there  was  not  with- 
in the  jarisdiction  of  our  courts,  at  the  time  the 
attachment  issued,  any  property  belonging  to 
their  debtor." 

[41  The  absence  of  aTerment  as  to  defend- 
ant's property  may  be  treated  as  formal  and 
snpplied  by  amendment  Hallowell  v.  Ten- 
ney  Canning  C9o.,  supra;  Schneck  T.  Free- 
man, 65  Pa.  Super.  Ot  38. 

[3]  There  are  more  serious  objections. 
The  affldayit  purports  to  set  out  a  claim  for 
$12,417.21,  for  damages  on  aoconnt  ot  de- 
fendant's failure  to  deliver  cotton  yam,  In 
accordance  with  a  certain  cmitract  based  on 
plaintiffs'  order,  viz.: 

"New  Toric,  Sept  28,  1M4. 
"Copy. 

"Saxony  Spinning  Co.,  Lincolnton,  N.  C— 
Gentlemen:  Kindly  enter  our  order  for  goods 
mentioned  below.    To  be  delivered  as  follows: 

"Deliveries  to  commence  upon  completion  of 
previous  order. 

"Yours  truly,  Ifindlln  ft  Bosenman." 

Tbea  follows  a  description  of  the  goods  In 
the  language  of  the  business,  and  on  the 
margin  the  words,  "To  quantities  50,000  lbs." 
The  affidavit  avers  that,  "Said  order  was 
duly  acc^ted  Ay  defendant  and  partial  de- 
liveries thereunder,  to  wit,  89,236  iwunds, 
were  made  to  plaintiffs  and  paid  for  by 
I^alntlffs,"  bnt  does  not  state  when  or  how 
accepted,  whether  In  writing  or  by  parol,  nor 
when  the  partial  deliveries  thereunder  were 
made.  The  allegation  as  to  due  acceptance 
of  the  order  Is  a  legal  conclusion.  There  is 
no  averment  as  to  when  If  ever  the  deliver- 
ies under  the  previous  order  were  completed, 
and  there  Is  nothing  to  show  when  or  In 
what  amounts  the  yam  mentioned  In  the 
above-quoted  order  should  have  been  deliv- 
ered. The  affidavit  avers  that  on  May  IS, 
1917,  defendant  finally  and  unequivocally  re- 
fused to  deliver  the  balance  of  the  yam; 
bnt  that  Is  a  conclusion,  and  the  real  facts 
are  not  set  out,  and  It  does  not  appear 
whether  such  alleged  refusal  was  oral  or 
written.  The  measure  of  damages  would  be 
the  dlfferotoe  between  the  market  price  and 
the  contact  price  at  the  time  and  place  of 
delivery.  See  Hanptman  v.  Pa.  W.  Home 
for  Blind  Men,  258  Pa.  427,  102  Atl.  142. 
Here  there  Is  nothing  to  show  when  the 
goods  should  have  been  delivered  or  what  the 
Tnarbet  price  then  was;  hence  no  basis  for 
assessment  of  damaged.  The  aflldavlt  sets 
out  the  market  price  on  one  day  only,  to  wit. 
May  15,  1917.  But  there  Is  nothing  to  indl- 
<.*ate  that  It  was  the  time  called  for  In  the 
<x>ntract  for  the  delivery  of  all  or  any  of  the 
4!ood8  in  question.     Plaintiffs  could  not  change 


defendant's  liability  by  demanding  a  deliv- 
ery at  a  time  different  from  that  named  In 
the  contract.  The  defects  above  mentioned, 
and  other  uncertainties  In  plaintiffs'  affidavit 
of  cause  of  action,  fully  warranted  the  or- 
der of  the  court  below  dissolving  the  at- 
tachment It  is  not  necessary  to  refer  sep- 
arately to  the  other  contract  set  out  in  plain- 
tiffs' claim,  as  it  involves  only  $32.45,  and 
some  of  the  defects  to  which  we  have  called 
attention  apply  equally  to  that  branch  of  the 
case. 

The  asslgnmoits  of  errdr  are  overraled, 
and  the  order  dissolving  attachment  Is  af- 
firmed. 


(2«1  Pa.  359) 
HAGEB  et  aL  v.  PHILADELPHIA  ft  B.  BT. 

CO. 
(Supreme  Court  of  Pennsylvania.    May  6,  1918.) 

1.  CABBIKKS  *=>303(8)  —  INJXJEY  TO  Passbn- 
GER— NeOUQENCE  OF  EUPL0T£. 

A  railroad  company  is  liable  for  negligent 
acts  of  its  employes  in  assisting  passengers  from 
its  cars. 

2.  Gabbiebs  «=»S20(25)  —  Injttbt  to  Passen- 
oeb—Neolioenck— Question  fob  Jubt. 

In  action  to  recover  for  injuries  to  plaintiff 
when  alighting  from  a  car  at  a  station,  whether 
negligence  of  defendant's  employes  assisting  her 
to  alight  was  the  cause  of  her  injury  held  a 
question  for  the  jury. 

3.  Gabbiebs  ®=>347(1)— Injubt  to  Passeroeb 
—  oowtbibutobt  negugence  —  question 

FOB  JUBY. 

Where  the  question  of  contributory  negli- 
gence of  plaintiff  in  alighting  from  car  was  in 
doubt,  it  must  be  submitted  to  the  Jury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Mary  Elizabeth  Hager,  by  her 
next  friend,  William  P.  Hager,  and  William 
P.  Hager  in  his  own  right,  against  the  Phila- 
delphia ift  Beading  Hallway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed.  . 

Argued  before  MBSTBEZAT,  POTTESB, 
MOSCHZISKEB,  FBAZBJB,  and  WALLING, 
JJ. 

WlUiam  Clarke  Mason,  of  Philadelphia, 
for  appellant  John  Weavor,  of  Philaddphia, 
for  appellees. 

WALLING,  J.  This  is  an  action  of  tres- 
pass by  husband  and  wife  to  recover  for 
personal  injuries  to  the  wife.  On  June  19, 
1915,  plaintiffs  took  passage  on  one  of  de- 
fendant's excursion  trains  to  go  from  Phila- 
delphia to  Forrest  Park  with  a  large  party 
for  an  annual  picnic.  Where  trains  stop  at 
the  park,  there  is  a  gravel  or  cinder  walk 
used  as  a  platform,  which  is  at  least  three 
feet  below  the  bottom  step  of  passenger  cars ; 
making  a  step  or  Jump  down  of  that  distance 
in  alighting.  The  evidence  for  plaintiffs  is 
to  the  effect  that  the  train  was  filled  with 
passengers,  and  as  it  stopped  the  brakeman 
at  the  rear  of  the  car  in  which  they  were 
riding  called,  "ThU  way  out";   and  that  Mr. 
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Hager  was  the  first  passenger  to  go  oat  tlia 
rear  door  and  off  tbe  car;  and  that  he,  seeing 
a  brakeman  there  to  assist  tbe  ladies  went 
in  search  of  a  table  and  benches  for  tbe 
picnic  dinner;  also,  that  Mrs.  Hager,  com- 
ing out  after  seTeral  other  passengers, 
walked  down  the  car  steps  and  saw  a  brake- 
man  standing  on  the  walk,  who  with  his  left 
hand  was  assisting  lady  passengers  from 
said  car  down  to  tbe  walk  and  with  his  right 
hand  was  performing  a  like  service  for  ladies 
alighting  from  the  next  car;  that  he  took 
her  left  hand,  she  released  her  bold  from  the 
handrail,  and,  Jnst  as  her  foot  was  leaving 
tbe  bottom  st^,  when  she  was  committed  to 
tbe  act  of  alighting,  he  suddenly  and  without 
warning  Jerked  bis  hand  away,  causing  her 
to  fall  to  the  ground  and  strike  her  knee 
upon  the  rail  of  as  adjoining  track,  by  which 
she  received  serious  and  permanent  injury. 
Birs.  Hager  was  then  28  years  of  age.  Her 
story  was  corroborated  by  other  witnesses, 
bat  was  flatly  contradicted  by  evidence  for 
tbe  defease,  which  was  to  tbe  effect  that  no 
such  accident  happened  and  that  Mrs.  Hag- 
el's  fall  was  the  result  of  tripping  on  a  rail 
after  she  had  safely  alighted  and  left  tbe 
walk,  and  that  the  trainmen  did  not  hear  of 
the  acddent  nntU  the  return  trip  that  after- 
noon. Tbe  case  was  carefully  submitted  to 
tbe  Jury,  who  found  for  plaintiffs.  From 
Judgments  entered  thereon,  tbe  defendant 
brought  these  appeals. 

[1]  Mrs.  H«ger  was  a  passenger  and  ea.- 
titled  to  protection  as  such  until  she  was 
landed  upon  the  ground  or  platform.  See 
Bickley  v.  Philadelphia  &  R.  Ry.  Co.,  257 
Pa.  860,  876,  101  Atl.  664;  Brooks  t.  Phila- 
delphia «  R.  Ry.  Co.,  218  Pa.  1.  66  Atl.  872. 
It  is  the  duty  of  a  common  carrier  of  pas- 
sengers  to  exercise  the  highest  practical  de- 
gree of  care  and  to  afford  them  a  safe  means 
of  ingress  and  egress  to  and  from  the  car  or 
other  vehicle  of  transportation.  .  Madk  r. 
Pittsburgh  Rys.  Co.,  247  Pa.  598,  602,  98  Aa 
618.  A  railroad  company  Is  liable  for  the 
negligent  acts  of  employes  while  assisting 
passengers  to  or  fromi  its  cars.  Gens^ner  v. 
Conestoga  Traction  Co.,  237  Pa.  224,  84  AtL 
901. 

[2]  The  rules  above  mentioned  are  not 
seriously  controverted,  but  it  is  earnestly 
urged  that  Mrs.  nager  was  guilty  of  such 
contribatory  negligence  as  to  prerent  recov- 
ery. In  that  she  was  relying  implicitly  upon 
the  brakeman  and  not  looking  out  for  her  own 
safety.  Her  answers  on  cross-examination 
wonjd  seem  to  warrant  such  contention,  and, 
had  she  stepped  off  the  side  of  a  platform  or 
Into  a  bole  or  stumbled  upon  some  visible 
object  It  might  be  sustained.  But  a  plain- 
tiff's want  of  care  will  defeat  bis  action  <Hily 


when  it  Was  an  inducing  cause  of  the  accidoit 
or  contributed  thereto.  Gould  v.  McKenna, 
86  Pa.  297,  27  Am.  Rep.  706;  Creed  v.  Penn- 
sylvania R.  Co.,  86  Pa.  189, 145,  27  Am.  Rep. 
693 ;  McClung  v.  Penna.  T.  Cab  Co.,  262  Pa. 
478,  97  AU.  694.  Whether  Mrs.  Hager's 
failure  to  look  in  advance,  for  tbe  purpose  ot 
determining  the  distance  from  tbe  car  steps 
to  tbe  ground,  contributed  to  the  accident, 
was  for  the  Jury.  Had  she  known  tbe  exact 
distance,  would  that  have  changed  her  con- 
duct or  the  resolt  of  the  sudden  withdrawal 
of  the  brakeman's  hand?  It  was  a  regular 
place  for  receiving  and  discharging  paasen- 
gers,  and  many  were  safely  aligbtlng.  Here 
the  real  cause  of  the  accident,  as  dalmed  by 
plaintiffs  and  found  by  the  Jury,  was  th^  act 
of  tbe  brakeman  in  suddenly  withdrawing 
his  band  at  the  critical  moment;  with  that, 
her  alleged  want  of  care  had  no  connection. 
Tbe  fall  seemingly  resulted  from  that  act, 
and  it  is  not  dear  that  it  coold  have  been 
prevented  by  watchfulness  on  her  part  She 
was  looking  forward,  but  does  not  recall  Just 
where,  and'  we  cannot  say  that  any  amount 
of  looking  on  her  part  would  have  prevented 
his  act  or  the  fall  which  resulted.  While  re- 
q]alred  to  exercise  ordinary  care,  she  was  Jus- 
tified in  relying  upon  the  brakeman  to  assist 
her,  for  that  was  the  duty  he  assumed  to  per- 
form, and  she  was  not  bound  to  anticipate 
that  he  woold  be  negligent 

[>1  Where  the  question  of  coatrfbotory 
ne^igence  is  In  doubt,  It  must  be  submitted 
to  the  Jury.  McOracken  v.  Consolidated 
Traction  Co.  (No.  1)  201  Pa.  878,  881,  80 
AU.  830,  88  Am.  St  Rep.  814.  It  U  at  least 
doubtful  whether  her  seenlng  want  of  care 
contributed  to  the  acddent  As  to  the  duty 
of  a  passenger  to  ascertain  in  advance  of 
alighting  the  distance  from  the  car  step  to 
tbe  station  idatform,  defendant  relies  upon 
some  expressstons  In  the  opinion  of  the  cooit 
in  Del.,  iMdk.,  etc.,  R.  Co.  v.  Napheys,  90  Pa. 
186.  What  that  case  decides,  however,  la 
that  th»fact'that  a  passenger  npoo  alighting 
from  a  car  fell  and 'hurt  her  knee  did  not  of 
itself  create  a  presumption  of  negligence 
against  the  railroad  company;  and  also  that 
under  the  evidence  there  presented,  tbe  qaes- 
tlons  of  negligence  and  contrlbatoty  negli- 
gence were  for  the  Jury. 

As  a  brakeman  was  present  to  hdp  0» 
ladies,  it  cannot  be  affirmed  as  a  legal  caor 
elusion  that  Mr.  Hager  was  negligent  in  failr 
lug  to  wait  and  assist  his  wife  in  alighting. 
Owing  to  tbe  congested  traflSc,  it  might  have 
been  difficult  for  him  to  do  so;  and,  in  an?  ^ 
event,  whether  he  should  or  not  was  a  Ques- 
tlon  of  fact. 

.    The '  assignmentB  of  error  are  overmled, 
and  the  Judgments  are  affirmed. 
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In  re  PUTEffiBAUCnS'S  ESTATE. 

Appeal  of  BOBIN8  et  bL 

(Supreme   Court  of  Pennsylvania.     April   22, 

i»ia) 

L  Adoption    «=»18  —  Status  of  Adopted 
Child. 
While  the  law  gives  an  adopted  child  a  right 
to  inherit,  it  does  not  change  his  Identity,  nor 
make  him  a  child  in  fact 

2.  Wills    «e»497(2)  —  Gditbibitoiioh  —  B«- 

QT7B8T  TO  "CHILDBXN." 

Under  bequest  to  "chfldren,"  grandchildren 
and  other  remote  issue  are  exduded,  unless  an 
Intent  is  shown,  by  the  will  to  provide  for  chil- 
dren of  a  deceased  child,  in  cases  where  the  will 
would  otherwise  rttnain  inoperatiTe,  or  the  will 
dearly  shows  that  the  word  "children"  was 
used  in  a  more  extensive  sense. 

[Ed.  Note.— BV>r  other  definitions,  s^  Words 
and  Phrases,  Fint  and  Second  Serieai,  Chil- 
dren.] 

a  Wills      4=»t9T(8)   —  OonancoTionr  —■ 

"Child." 
Where  testator  gave  bis  residuary  estate  in 
trust  for  his  son  tor  life,  and  on  his  death  ab- 
solutely to  his  child  or  children  and  their  heirs, 
and  the  son  died,  leavim;  only  a  dilld  adopted 
after  the  testator's  ^eath,  the  adopted  child  was 
not  a  "child"  within  tite  meaning  of  the  wiU. 

[Ed.  Note.— For  other  definitions,  see  'V^orda 
and  Phrases,  First  and  Second  Series,  ChUd.] 

Appeal  from  Orphans'  Court,  Monroe  County. 

In  tlie  matter  of  tbe  estate  of  Isaac  T. 
Paterbaugh,  deceased.  From  a  decree  dis- 
missing exoeptioas  to  adJodlcaUon,  H.  P. 
Bobins  and  Edwin  Bobins  appeal.   Beversed. 

Argued  before  KROWN,  C.  J.,  and  STEW- 
ART, MOSOHZrskEB,  FHAZEB,  and  WAL- 
LING, JJ. 

Wilton  A.  Erdman,  of  Stroudsburg,  for 
appellants.  A  Mitchell  Palmer  and  0.  Ray- 
mond Benslnger,  both  of  StFoudsbnrg,  for  ap- 
I)ellee. 

STEWABT,  J.  Isaac  T.  Paterbaugh,  late 
of  Monroe  county,  died  March  26,  1889,  tes- 
tate, leaving  to  survive  him  a  son,  Harrison 
S.,  who  at  that  time  was  about  40  years  of 
age,  married,  but  without  children.  This  son, 
Harrison  S.,  died  Intestate  May  26,  1916, 
leaving  a  widow,  no  natural-bom  child  or 
children^  but  an  adopted  child  Edna,  who 
bad  been  adopted  by  blm  under  a  decree  of 
court  .of  &{ay  29,  1894,  and  is  here  the  api)el- 
lee,  now  Mrs.  E^dna  Puterbaugh  Marsh.  By 
the  will  of  Isaac  T.  Puterbaugh,  he  directed. 
Inter  alia,  as  follows: 

"Fifth.  All  the  rest  and  residue  of  my  estate 
consisting  of  personal  property,  I  give  and  be- 
4]neath  to  my  executor  -biereinafter  named,  in 
trust  for  the  following: purpose,  vis.:  That  my 
said  executor  shall  keep  tibe  same  invested  or 
tnvest  the  same  in  good  securities  and  shall  pay 
tbe  interest  and  income  thereof  to  my  said  son. 
Harrison  S.,  during  his  natural  life,  and  at  his 
^eath  shall  give,  assign,  and  transfer  the  said 
«state  absolutely  to  his.  child  or  children  and 
-their  heirs,  *  *  *  in  the  event  of  my  said 
«on,  Harrison  8.,  dying  without  leaving  any 
child  or  children  then*^  over. 


After  the  death  of  Harrison  S.,  tlie  trustee 
filed  his  account,  showing  a  balance  in  the 
trust  fund  of  $7,925.66,  which  the  auditing 
judge,  Hon.  M.  F.  Sando,  specially  presiding, 
awarded,  after  payment  of  costs  and  expens- 
es, to  Mrs.  Edna  Puterbaugh  Marsh,  tb« 
adopted  child  of  Harrison  S.  To  this  final 
order  exceptians  were  filed  by  H.  P.  Bobins 
and  Edwin  Bobins  who  claim  the  entire  fund 
as  residuary  legatees,  to  whom  the  entire 
fund  resulted  under  the  will  In  the  event 
of  Harrison  S.  dying  without  leaving  ddld 
or  children.  Upon  tbe  exceptions  being  over- 
ruled, this  appeal  was  taken. 

[1]  It  brings  before  as  the  single  con- 
troverted questl(»  of  who  Is  entitled  to  the 
fund,  whether  the  adopted  «ihlld  of  Harrison 
S.,  or  the  residuary  legatees  under  the  will  oi 
the  testator,  who  were  to  take  In  the  event  of 
Harrison  S.  dying  without  child  or  children. 
In  this  as  in  every  other  testamentary  dispo- 
sition which  becomes  the  subject  of  judicial 
construction  or  Interpretatioit^  the  first  In- 
quiry must  be  to  ascertain.  If  possible,  the  in- 
tention of  the  testator  as  expressed  In  his  will, 
which,  once  ascertained,  must  be  given  ef- 
fect The  peculiarity  here  Is  that,  while  the 
win  is  entirely  free  from  ambiguity  In  it- 
self. Inasmuch  as  the  beneficiaries  are  not 
mentioned  by  name^  owing  to  certain  condi- 
tions and  circumstances  which  arose  subse- 
quent to  the  testator's  death,  more  or  less 
difficulty  Is  encountered  when  we  come  to  ' 
apply  it  to  the  person  or  persons  designated 
by  tbe  testator  In  distinction  from  all  others. 
The  gift  here,  over  upon  the  death  of  Har- 
rison S.,  is  to  "his  diild  or  dilldren  and  their 
heirs,  •  •  ♦  and  In  the  event  of  his  dy- 
ing without  leaving  any  child  or  children, 
then"  over.  Whom  did  the  testator  under- 
stand to  be  comprehended  within  tbe  words 
"children  of  Harrison  S.,"  as  he  here  em- 
ployed them?  It  is  proper  enough  to  as- 
sume that  he  knew  of  existing  legislation 
that  enabled  any  proper  person,  by  and  with 
tbe  consent  of  tbe  parent  or  guardian  of  a 
minor  diild  and  with  tbe  approval  of  tbe 
court,  to  adopt  it  as  his  dilld  and  heir;  but 
it  is  quite  as  fair  and  proper  to  assume  that 
be  knew  at  the  same  time  of  the  clear  dis- 
tinction the  law  makes  between  natural  and 
adopted  children;  for  instance,  that  giving 
the  latter  the  right  to  inherit  does  not  make 
him  a  child  In  fact  (Com.  t.  Nancrede,  32 
Pa.  389),  that  one  adopted  has  the  rights  of 
a  child  without  being  a  child,  and  that  the 
identity  of  the  dilld  is  not  changed  (Schafer 
V.  Bneu,  54  Pa.  304).  We  derive  but  little 
light  from  these  assumptions^  A  circum- 
stance which  we  think,  however,  goes  very 
far  In  support  of  appellant's  contention,  Is 
that  the  adoption  of  this  appellee  occurred 
four  years  after  the  death  of  the  testator, 
and  nothing  is  to  l>e  found  In  the  will  sug- 
gesting that,  so  far  as  testator  knew,  the 
adoption  of  a  child  was  then  oontemplated. 
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Not  a  single  extrinsic  fact  can  be  pointed  to 
as  indicating  fbat  the  testator  Intended  that 
any  one  not  of  Ills  blood  should  sliare  In  his 
bounty,  while  the  will  Itself  may  be  search- 
ed in  vain  for  any  Indication  tending  even 
remotely  to  show  that  he  so  intended. 

[2,  3]  To  give  the  words  of  the  gift  to 
Harrison's  cliild  or  children  a  meaning  which 
would  Include  adopted  children  would  be  to 
enlarge  them  beyond  their  natural  meaning 
and  proper  Import  This  was  declared  where 
the  effect  was  made  to  have  the  same  words 
include  grandchildren  in  Hallowell  t.  Phlpps, 
2  Whart  376,  a  case  requiring  less  strain, 
so  at  least  It  seems  to  the  writer,  than  the 
effort  to  enlarge  them,  so  as  to  include  adopt- 
ed children,  since  ordinarily  and  by  common 
usage  these  words  are  understood  to  mean 
immediate  ofFspring  or  descendants.  In  the 
case  referred  to  Justice  Rogers,  delivering  the 
opinion  of  the  court,  says: 

"Under  a  bequest  to  children,  granddiUdren, 
and  other  remote  issue  are  excluded,  unless  it  be 
the  apparent  intention  of  the  testator,  disclosed 
by  his  will,  to  proride  for  the  children  of  the  de- 
ceased child.  But  such  construction  can  only 
arise  from  a  clear  intention  or  necessary  im- 
plication ;  as  where  there  are  not  other  children 
than  grandchildren,  or  when  the  term  'children' 
is  further  explained  by  a  limitation  over  In  de- 
fault of  issue.  The  word  'children'  does  not 
ordinarily,  and  properly  speaking,  comprehend 
grandchildren,  or  issue  generally.  Their  being 
included  in  that  term  is  only  permitted  in  two 
,  cases,  Tiz.  from  necessity,  whidi  occurs  when 
the  will  would  remain  inoperative,  unless  the 
sense  of  the  word  'children'  were  extended  be- 
yond its  natural  import,  and  where  the  testator 
has  clearly  shown,  by  other  words,  that  he  did 
not  intend  to  use  the  term  'children'  in  the  prop- 
er actual  meaning,  but  in  a  more  extensive 
sense." 

We  dte  this  case,  not  overlooking  the 
lack  of  strict  analogy  between  the  cases,  the 
one  an  ^ort  to  extend  the  meaning  of  chil- 
dren in  a  will  so  as  to  tnclnde  grandchildren, 
the  other  to  extend  it  so  as  to  include  chll- 
drm  by  adoption,  merely  to  show  the  disposi- 
tion of  the  courts  to  CMiflne  and  limit  the 
word  "children"  In  its  application,  when  it 
occurs  in  a  will,  to  its  natural  Import,  ex- 
cept where  the  testator  has  clearly  shown 
by  other  words  that  he  intended  to  use  the 
term  in  a  more  extensive  sense.  No  such 
word  can  be  found  in  this  will.  In  Hunt's 
Estate,  133  Pa.  260,  19  AU.  648,  10  Am.  St 
Rep.  640,  Mir.  Justice  Green,  referring  to  the 
rule  declared  by  Mr.  Justice  Rogers  in  the 
case  above  cited,  says: 

"With  us  it  has  never  been  departed  from, 
but  has  been  enforced  in  many  instances,  and 
never  with  any  abatement  of  any  of  its  terms. 
•  •  •  It  is  very  clear  that  one  of  the  two  ex- 
ceptions to  the  operation  of  the  rule  does  not 
exist  in  the  present  case.  There  are  other  ac- 
tual children  of  the  testator,  to  whom  the  words 
of  the  codicil  do  apply,  and  hence  there  is  no 
reason  or  necessity  for  departlnf;  from  the  ordi- 
nary meaning  of  the  word  'children,'  as  desig- 
nating the  legatees  mentioned  in  the  codicil. 
The  other  exception  is  'where  the  testator  has 
dearly  shown  by  other  words  that  he  did  not 
intend  to  use  the  term  "children"  in  the  proper. 


actual  meaning,  but  in  a  more  extensive  sense.' 
All  the  authorities  agree  that  such  intpntion 
must  clearly  appear,  and,  if  it  does  not  the 
word  'children'  must  be  confined  to  its  ordinary 
meaning." 

No  reason  can  be  suggested  why  this  rule 
should  not  apply  as  well  to  the  case  of  adopt- 
ed children  as  to  grandchildren,  where  the 
sole  inquiry  Is  as  to  testator's  meaning  and 
intention.    We  tMnk  It  does  so  apply. 

The  case  calls  for  no  discussion  of  the  sev- 
eral statutes  relating  to  the  adoption  of 
children ;  these  are  clearly  not  Involved,  for, 
however  construed,  they  could  reflect  no  light 
on  the  one  pertinent  inquiry  which  has  re- 
gard to  testator's  intention.  It  is  not  a  ques- 
tion of  the  right  of  an  adopted  child  to  inher- 
it, but  simply  a  question  of  the  testator's  In- 
tention with  respect  to  those  who  are  to  share 
in  his  estate.  We  see  nothing  in  the  will,  or 
In  the  circumstances  surrounding  it  Indicat- 
ing any  intention  on  part  of  the  testator  to  in- 
clude in  his  bequest  to  the  child  or  children 
of  his  son,  Harrison  S.,  any  but  his  imme- 
diate offspring. 

The  decree  awarding  the  fund  to  Mrs.  Edna 
Puterbaugb  Marsh  Is  reversed,  and  the  rec- 
ord Is  remitted  for  dlstribntico  in  accord- 
ance with  the  views  here  expressed;  the 
cost  to  be  paid  out  of  the  fund. 

<m  Pa.  1S3) 

POTTSVILLHJ  UNION   TRACTION  CO.  t. 
BOROCGH  OF  ST.  CLAIR  et  al. 

(Supreme  Court  of  Pennsylvania.    May  8, 1918.) 

1.  iNjtmonoN   «=»163(1)  —  Tempokabt  In- 
JUNCTION— Apprehension  of  Danger. 

An  order  dissolving  a  preliminary  injunction 
was  properly  entered,  where  there  was  no  imme- 
diate or  impending  damage  to  plaintiff,  but  only 
an  apprehension  tiiereof. 

2.  Stbbkt   RAiutOADB   «=s>57(6)— Injunction 

— OBSTBUCTlNa  SXBEBT  CAB  LiNE. 

Bquity  has  Jurisdiction  to  enjoin  a  muni- 
dpali^  from  obstructing  the  tracks  of  a  street 
railroad  company,  and  otherwise  interfering 
with  the  operatiMi  of  its  cars  in  the  munici- 
pality. 

AK>eal  from  Court  of  Common  Pleasi 
Schuylkill  County. 

Bill  by  the  Pottsvllle  Union  Traction  Com- 
pany against  the  Borough,  of  St  CSatr  and 
others.  From  a  decree  dissolving  prdlml- 
nary  Injunction,  plaintiff  appeals.  Aiveal 
dismissed,  with  leave  to  apply  for  i^n- 
statement  of  injunction. 

Bechtd,  P..  J.,  filed  the  following  opin- 
ion In  the  common  pleas: 

[I]  And  now,  October  6,  1917,  we  dissolve  the 
preliminary  injnnction  granted  in  this  case,  for 
the  reason,  first,  that  we  do  not  feel  tbat  we 
have  any  jurisdiction,  under  the  decidlmi  in  the 
case  of  Bellevue  Borough,  Appellant,  v.  Ohio 
Valley  Water  Co.,  245  Pa.  114,  91  Atl.  236, 
and  for  the  further  reason  that  we  feel  that  the 
evidence  has  not  disclosed  any  immediate  or 
Impending  damage  to  the  plaintiff;  it  diselosea 
radier  an  apprehension  of  danger. 
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.  Argraed  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  and  WAIi- 
LIN6,  JJ. 

Bttod  a.  Mllner,  of  Philadelphia,  Otto  B. 
Farguhar,  of  Pott^Tllle,  M.  M.  Burke,  of 
Shenandoah,  and  F.  O.  Newbourg,  Jr^  and 
Joseph  De  F.  Junkln,  both  of  Philadelphia, 
for  appellant.  J.  HUt(m  Boone  and  William 
Wllhelni,   both  of  Pottsvllle,  for  appellees. 

PBR  ODRIAM.  [2]  The  first  reason  giv- 
en by  the  court  below  for  dissolving  the  pre- 
liminary injunction  1b  not  good.  It  had  un- 
doubted Jurisdiction  of  appellant's  bill, 
whidi  averred  that  the  appellees  had  threat- 
ened to  and  were  about  to  place  and  erect 
foices  and  others  obstructions  across  the 
tracks  and  roadbed  of  appellant  upon  and 
along  the  streets  and  highways  in  the  bor- 
ough of  St.  CSalr,  and  to  otherwise  inter- 
fere with,  impede,  and  prevent  the  operation 
of  the  company's  cars  in  said  borough.  In 
Belleivne  Borough  t.  Ohio  Valley  Water 
Company,  246  Pa.  114,  91  AtL  236,  a  very 
dlfC»ent  edtnatloa  was  presented,  and  all 
that  was  there  decided  was  that  the  Question 
of  the  reasonabl«iess  of  rates  established 
by  public  service  corporations  must.  In  the 
first  Instance,  be  submitted  to  the  Public 
Service  Commission  when  challenged. 

We  have  not  been  convinced  that  the  court 
erred  in  dissolving  the  injunction  for  the 
second  reason  given,  and  the  appeal  is  dis- 
missed, at  appellant's  costs,  with  leave  to 
It  to  apply  for  a  reinstatement  of  the  In- 
junction, if  appellees  should  actually  threat- 
en or  attempt  to  do  the  things  complained  of. 

<iSl  Pa.  26T) 

HUNT  V.  SNTDHB. 

(Supreme  Court  of  Pennsylvania.     May  6, 
1918.) 

1.  JUDOIIBNT   «a9818<7)   —  FUU,  FjklTB  AND 

Cbedii^Ues  Judicata. 
The  judgment  of  a  court  of  competent  ju- 
risdiction is  conclusive  in  an  action  thereon  in 
another  state  only  in  so  far  as  it  is  responsive 
<to  the  pleadings,  and  in  such  other  action  evi- 
dence may  be  offered  to  show  that  the  subject- 
matter  involved  was  not  induded  in  the  original 
action  or  that  the  court  was  without  Jurisdic- 
tion. 

2.  JuDamKT  «=3822(8)— Res  Judicata— Ib- 

BVtS. 
A  judgment  in  the  court  of  Pennsylvania  In 
a  prosecution  for  desertion  and  nonsupport  of 
defendant's  wife,  revoking  an  order  allowing 
monthly  payment  for  support,  is  not  res  judicata 
in  action  in  New  York  to  recover  money  paid 
by  the  wife  for  necessaries  for  herself  and  chil- 
dren in  New  York,  including  a  time  subsequent 
to  the  decision  in  the  desertion  proceeding. 

S.   JUDOJCENT  ^=3822(3)  —  FOBEISIT  jDDOmNT 

—Conclusiveness. 
Where  a  judgment  of  a  court  of  Pennsyl- 
vania is  interposed  in  a  preceding  in  New 
York  under  a  plea  of  xes  Judicata,  an  adverse 
lioldiug  on  sncn  plea  is  conclusive  in  a  subse- 
quent action  in  Pennsylvania  on  the  Judgment 
rendered  in  the  proceeding  in  New  York.  i 


Appeal  from  Gonrt'  of  Common  Please 
Schuylkill  County. 

Action  by  William  U  Hnnt  against  Wil- 
liam Snyder.  Judgment  for  plalntUf  for 
want  of  a  sufficient  affidavit  of  defense^  and 
defendant  appeals.    Affirmed. 

Argued  before  POTTBB,  STEWART, 
M08CHZISKBR,  FBAZBB,  and  WAL- 
LING, JJ. 

James  B.  RelUy,  of  Pottsvllle,  M.  M.  Burke, 
of  Shenandoah,  and  C.  A.  Whltehouse,  of 
Pottsvllle,  for  appellant.  J.  O.  Ulrich,  of 
Tamaqua,  for  appeUe& 

FRAZER,  J.  Defendant  appeals  from  a 
Judgment  entered  in  favor  of  plaintiff  for 
want  of  a  sufficient  affidavit  of  defense  in 
an  action  on  a  Judgment  obtained  in  the  Su- 
preme Court  of  Niagara  county,  N.  Y.  The 
action  on  which  the  foreign  Judgment  was 
secured  was  instituted  by  defendant's  wife 
to  recover  the  cost  of  necessaries  she  alleged 
were  purchased  by  her  for  herself  and  two 
children  and  paid  for  out  of  her  earnings. 
The  answer  averred  plainttfC  deserted  de- 
fendant and,  on  February  1,  1912,  caused 
his  arrest  in  SchuylkUl  county.  Pa.,  on  a 
charge  of  desertion  and  nonsupport,  and  that 
the  court  of  that  county,  after  hearing,  found 
plalnUfl  was  not  entitled  to  support  and 
maintenance,  because  of  misconduct,  and 
dismissed  her  complaint  The  case  was  tried 
before  a  Jury,  and  a  verdict  for  $3,170  and 
costs  rendered  in  favor  of  plaintiff,  on  which 
Judgment  was  entered  and  subsequently  as- 
signed to  William  L.  Hunt,  the  use  plaintiff. 

Defendant  contends  the  Judgment  obtained 
in  New  York  is  not  conclusive  for  the  rea- 
son that  court  was  without  Jurisdiction  as 
the  rights  of  the  parties  were  determined 
by  the  courts  of  Pennsylvania  previous  to 
the  institution  of  the  New  York  action.  In 
the  desertion  proceeding  in  Schuylkill  county 
the  court  made  an  order  directing  defendant 
to  pay  for  the  support  of  his  wife  the  sum  of 
$20  a  month.  This  order,  however,  was  re- 
voked in  1914.  In  the  meantime  the  sum  of 
$330  had  been  paid  the  wife  under  the  order, 
for  vrtiich  sum  an  allowance  was  made 
against  plaintiff's  claim.  The  affidavit  of 
defense  in  the  present  case  recited  the  pro- 
ceeding in  Schuylkill  county,  the  making  of 
the  order  for  payment  of  $20  a  month  and  its 
subsequent  revocation,  and  averred  the  ac- 
tion of  the  court  was  conclusive  of  the  rights 
of  the  parties,  and,  consequently,  the  New 
York  courts  were  without  Jurisdiction  of  the 
matter  In  controversy.  On  the  other  hand, 
plaintiff  relies  upon  the  New  York  Judgment 
as  beifig  conclusive  of  the  matters  adjudi- 
cated in  that  Jurisdiction. 

[1]  The  general  rule  is  that  a  Judgment  of 
a  court  of  ccmipetent  Jurisdiction  is  final  and 
conclusive,  and  must  be  given  full  faith  and 
credit  in  other  JurisdlctlonB  as  to  all  matters 
in  controversy,  or  which  with  prc^>er  dill- 
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gence  mlg^bt  Have  been  Interposed  as  a  de- 
fense In  the  original  action.  Afarsh  ▼.  Pier, 
4  Bawle,  273,  26  Am.  Dea  131 ;  Bell  t.  A1 
legheny  County,  184  Pa.  296,  39  AtL  227,  6S 
Am.  St  Rep.  796;  StilweU  t.  ftnltb.  218 
Pa.  36,  67  Atl  910}  Browarsky'*  Estate,  2S2 
Pa.  S5,  41.  97  AU.  91.  It  is  also  eqoaUy  weU 
settled  that  a  Jadgment  Is  conclastve  only  In 
so  far  as  responsive  to  the  pleadings,  and 
consequently.  In  an  action  brought  on  a  Judg- 
ment of  another  state,  evidence  may  be  of- 
fered to  show  the  subject-matter  involved 
was  not  Included  In  the  proceeding  in  the 
foreign  Jurisdiction,  or  that  the  latter  court 
was  without  Jurisdiction  of  the  cause  of  ac- 
ti<m  or  of  the  party.  Reynolds  v.  Stockton, 
140  U.  S.  254,  11  Sup.  Ct  773,  35  L.  Ed.  464; 
Thormann  v.  Frame,  176  U.  S.  350,  20  Sup. 
Ct.  446,  44  I*  Ed.  600;  Price  v.  Schaeffer, 
161  Pa.  530,  29  Aa.  279,  25  L.  B.  A.  699,  and 
cases  dted. 

[2]  In  applying  these  principles  it  will  be 
noted  the  Judgment  of  the  New  Tork  court 
was  not  obtained  in  a  proceeding  for  deser- 
tion, but  the  action  was  to  recover  money 
paid  by  the  wife  for  necessaries  for  herseU 
and  children  In  the  state  of  Xew  York,  and 
included  a  period  of  time  subsequent  to  the 
final  order  in  the  desertion  proceedings  in 
Pennsylvania.  The  wife  resided  in  the  state 
of  New  York  and  the  summons  was  duly 
served  on  defendant  In  that  state.  The  New 
York  courts,  accordingly,  had  Jurisdiction  of 
the  parties  and  of  the  subject-matter,  and, 
as  shown  by  the  answer  filed,  the  defense 
now  lnteri)08ed  was  likewise  set  up  as  a  de- 
fense in  that  action.  So  far  as  the  record 
sets  forth  the  proceeding  in  the  New  York 
case  Involved  the  defmse  now  set  up.  The 
Judgment  of  the  court  of  Schuylkill  county 
in  revoking  its  earlier  order  of  support  was 
conclusive  as  to  the  right  of  the  wife  to  sup- 
port in  desertion  proceedings  at  that  partic- 
ular time,  but  would  not  necessarily  be  con- 
clusive as  to  a  subsequent  time  on  a  different 
state  of  facts^  or  in  an  action  of  assumpsit 
to  recover  money  paid  by  the  wife  for  neces- 
saries. 

[3]  The  previous  Judgment  of  the  court  of 
quarter  sessions  of  Schuylkill  county  as  a 
matter  of  defense  in  the  proceeding  in  the 
New  York  court  was  passed  upon  and  de- 
termined by  tha^  court  and  from  its  decision 
no  appeal  was  taken.  Its  Judgment  must 
therefore  be  considered  conclusive  in  the 
present  action. 

The  Judgment  is  a£Brmed. 

(211  Pa.  an) 

COMMONWEAI/TH   ex   rel.    SOHUYLKIMi 
COUNTY  V.  SITJLEB  et  al.    ' 

(Supreme  Court  «f  Pennsylvania.     M!ay  & 
1918.) 

1.  CouBTB  «=»478— Attachment— FOHDS  nf 
Hands  or  Clebk  or  Ooubt. 
A  fund  held  by  a  clerk  of  court  In  his  ofl- 
cial  capacity  is  in  custodia  legis,  and  ia  exempt 


from  attadbment  Issaifig.ost  of  other  court; 
but,  where  held  In  his  private  capaeityi  <b» 
fund  ia  attacbahle. 

2.  Bail  9=s>7S— Attachment— Cash  Deposit. 
.Under  Act  Mareh  14.  1877  (P.  U  3),  an- 

tboiizing  clerk  of  auarter  Bessiona  to  take  bail, 
he  is  not  authorized  to  accept  a  deposit  of  mon- 
ey in  Hen  thereof,  and,  if  h<  does  aok  the  fond 
ia  attachable. 

3.  STTFtnATiOHS  «=>14(8)— CtonsiBOOnoN. 

Where  Judgments  were  eotered  on  bond  of 
tax  collector,  and  the  court  refused  to  open 
them,  and  an  appeal  was  taken  as  to  one  of 
the  Judaments  «iuy,  under  agreement  tliat  its 
disposition  should  m  ODnclaaive  as  to  the  other 
judgment,  the  agreement  did  not  prevent  the  is- 
suing of  process  on  the  other  judgment  pending 
the  api>eal. 

Aroeal  from  Court  at  Common  Pleaa^ 
Schuylkill  County. 

Action  by  the  Commonwealth,  on  the  rela- 
Hon  of  Sdiuylkill  Ooimty,  against  O.  Bu 
Sitler  and  others.  From  an  order  quash- 
ing a  writ  of  attachment  execution,  rtiator 
appeals.  Beversed,  and  attacbmoit  rein- 
stated. 

See,  also,  288  Pa.  670,  102  Atl.  272;  280 
PB.  560,  103  AU.  026. 

Argued  before  BBOWN,  O.  J.,  and  PCWV 
TEB,  STEWART,  FRAZEB,  and  WAIi- 
HOiQ,  JJ. 

Arthur  L.  Shay,  G,  A.  Snyder,  and  John  F. 
Whalen,  all  of  Pottsville,  for  api>dlant.  J. 
O.  Ulrlch,  of  Tamaqua,  for  appellees. 

BROWN,  O.  J.  O.  B.  Sitler,  a  defaulting 
tax  collector  ft>r  the  borough  ot  Tamaqua 
for  the  years  1913,  1914,  and  1915,  was  con- 
victed of  embeszlement  and  was  allowed  to 
appeal  to  the  Superior  Court  from  the  aesk- 
tence  Imposed  upon  him  by  the  coinrt  of  qiutp- 
ter  seesIoQS  of  Schuylkill  county.  In  allow- 
ing his  appeal  the  Superior  Court  ordered 
him  to  enter  into  a  recognizance,  in  the  sum 
of  $5,000,  for  his  appearance  if  the  Judg- 
ment of  the  court  of  quarter  sessions  dMMild 
be  affirmed.  It  was  affirmed,  and  appllcatlMk 
ft>r  an  appeal  to  this  court  was  refused.  In- 
stead of  entering  into  a  recognisance,  as  di- 
rected by  the  oorder  allowing  his  appeal  to 
the  Superior  Court,  Sitler's  t&tbae,  W.  A. 
Sitier,  deposited,  in  Ueu  of  it,  $6,000  in  casli 
with  the  clerk  of  the  court  of  quarter  ses- 
sions, and  this  money  was.  in  the  hands  of 
the  clerk  when  the  Judgment  of  that  coart 
was  affirmed  by  the  Superior  Court,  WiiUe 
Sitler's  appeal  was  there  pending,  ijudg- 
ments  were  entered  In  the  court  of  comrnon 
pleas  of  the  county  upon  the  bonds  given  by 
Iiim  as  tax  coUactOT;  W.  A.  Sitler,  his  father, 
being  a  surety  on  each  of  them.  One  of 
t&ese  Jodgments  was  entered  in  the  coirrt 
below  to  May  term,  1916,  No.  328,  and  ap- 
plication to  open  it  was  refused.  The  refusal 
to  open  It  was  affirmed  by  this  court.'  Com- 
atonwsalth  ex  rel.  SdiuylkiU  County  et  al.  ▼. 
Sitler  et  al.,  268  Pa.  B70,  102  Att.  272. 
After  C.  B.  Sltlei's  petition  for  an  appeal  to 
this  court  from  the  Judgnaent  of  the  Superior 
Court  had  been  refused,  be  sarrendered  blno- 
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Klf  to  the  sheriff  of  flie  county,  to  comply 
with  the  sentence  ot  the  eotirt  of  quarter  sea- 
sions,  and  this  attachment  In  execution 
thereujwn  was  Issued  by  the  county  of  Schuyl- 
Vlil  upon  one  of  the  Judgments  entered  on 
the  tax  collector's  bond.  The  garnishee  nanA- 
ed  was  the  clerk-  of  the  court  of  quarter  ses- 
sions, with  whom  W.  A.  Sltler  had  deposited 
the  $6,000  in  cash  In  lien  of  a  r^cognliiance. 
Upon  his  motion  the  attachment  was  quash- 
ed, beeausfe  (1)  tt  had  been  issued  upon  a 
Judgment  as  to  wMch  therb'was  an  agree- 
ment by  counsel  of  record  that  the  action  of 
this  court  on  the  appeal  tak«i  from  the 
refusal  t»  op€»  the  Ji^gment  to  May  term, 
l»ie,  No.  828,  shonid  be  controUing;  and  (2) 
the  money  deposited  with  the  derk  of  the 
court  of  quarter  seotsdons  waa  In  tte  custody 
of  the  law,  and  tfaerefore  net  liable  to  at- 
tachment From  the  order  quashing  the  at- 
tachment the  county  has  appealed. 

[8]  The  agreement  that  the  disposition  ot 
the  tweal  taken  from  the  refusal  of  the 
court  telow  to  open  the  Judgment  entered  to 
May  term,  1W6,  No.  828,  "should  be.conclit- 
sive  of  the  ilacts  In  thjbs  Judgment,"  thpugb 
someK^faat  amblgyous,  evidently  meant  that 
the  Judgment  upon  which  tbie  attachment 
Issued  ilboold  be  op^ed  only  if,  by  our  de- 
cree, the  Judgment  entered  to  May  term,  1916, 
No.  328,  should  be  opene^.  There  was  no 
agreement  that,  during  the  pendeocy  of  the 
appeal  to  this  court,  process  should  not  issue 
on  any  of  the  other  Judgments  which  the 
lower  court  had  refused  to  open,  and  there 
was  therefore  no  violation  of  the  agreement 
in  issuing  this  attachment  ad  lev,  deb.  on  the 
Judgment  entered  to  May  term,  1916,  No.  329. 
In  issuing  it, the  county  of  Schuylkill  as- 
sumed the  risk  of  a  reversal  by  this  court, 
which  might  have  had  the  effect  of  rendering 
the  attachment  fruitless;  but  there  was  no 
such  reversal.  In  holding  that  the  attach- 
ment was  issued  in  violation  of  the  agree- 
ment, the  learned' court  below  made  It  broad- 
er than  was  warranted  by  ita  terms  as 
brought  up  on  this  appeal 

[1]  If  the  moneys  attached  In  the  hands 
of  the  cletk  of  quarter  sessions  were  held  by 
Itim  in  his  oflBdal  capacity  as  such  (Acer, 
by  virtue  of  some  law  authorizing  him  to 
so  hold  it,  th^  would  undoubtedly  have  been 
exempt  from  attachment,  for  they  would  have 
been  in  cnstodia  legl&  The  test  of  their  ex- 
emption Is  a  very  simple  one.  The  clerk  was 
either  authorized  to  recdve  them,  or  he 
-was  not  so  authorized,  and,  if  not,  they  were 
not  In  his  hands  as  an  officer  of  the  law. 
Ko  statute  authorized  hlhi  to  receive  the 
moneya  His  only  authority,  when  the  Su- 
perior Court  allowed  SltiWs  ai>peal,  was  to 
take  ball  or  a  recognizance  for  the  defend- 
ant'a  appearance  under  the  act  of  March  14, 
1877  (P.  L.  S),  which  is  as  follows : 

"The  clerks  of  the  several  courts  of  quarter 
•essiona  and  oyer  and  terminer  of  this  common- 
wealth shall  nereafter  have  authority,  in  all 
eases,    excepting  in   the  case  of  a   defendant 


charged  with  treason,  felonious  homicide  or 
voluntary  manslaughter,  to  take  bail  and  r^ 
cognizances,  and  approve  such  bonds  as  may  be 
required  by  law,  whenever  the  law  Judge  or 
Judges,  ana  associate  judges,  if  there  be  as- 
sociate Judges,  shall  be  absent  from  the  county 
seat,  or  shall  be  unable  on  account  of  sickness 
or  other  cause  to  attend  to  the  duties  of  theic 
office." 

[2]  The  order  of  the  Superior  Court  was 
that  Sitler  should  enter  into  a  reeognizance 
to  appear,  and  the  clerk  of  the  coort  should 
have  taken  nothing  else,  for  nothing  else 
would  have  been  in  compliance  with  that 
order.  If  a  practice  has  arisen  under  which 
clerks  of  the  courts  of  quarter  sessions  ac- 
cept cash  deposits  In  lieu  of  bonds  or  recog- 
nizances, no  such  practice  la  authorized  by 
law.  A  g«ieral  power  to  take  ball  does 
not  authorize  the  receipt  of  a  deposit  of  mon- 
ey In  Ueu  of  It    U.  &  v.  Faw,  1  Crandb,  C. 

0.  486,  Fed.  Cas.  No.  15,078;  Butler  ▼.  Foe- 
ter,  14  Ala.  823;  Dnnlap  v.  Patterson,  74 
N.  Y.  145,  30  Am.  Bep.  283.  And  where  a 
clerk  or  other  officer  of  the  court  holds 
funds  in  his  private  jcapadty,  and  not  by 
statutory  proThdon,  the  fund  Is  attachable 
in  his  handa  Weav^,  Adm'r,  ▼.  Davis,  47 
m.  SS5;  MoTK!  V.  Holt,  22  M&  180.  The 
deposit  of  the  |6,000  by  W.  A.  SlUer  wltb, 
the  clerk  of  the  court  was  a  voluntary  act 
on  his  part,  neither  raqolred  nor  authorized 
by  law,  and  the  receipt  of  the  deposit  by  the 
clerk  was  equally  unauthorized.  The  money 
was  therefore  to  be  regarded  as  W.  A.  Slt- 
ler's,  and  liable  to  attachment  for  his  In- 
debtednessw 

The.  order  of  the  court  bdow,  quashing  the 
attachment.  Is  reversed,  and  the  attadunent 
is  reinstated;  the  costs  on  this  appeal  to  be 
paid  by  the  appellee. 

{2S1  Fa.  tU> 
PHNNSYLVAJfIA  POWER  CO.  v.  PUBLIC 
SHRVIOB   COMMISSION. 

(SnpnnM  Court  of  Pomsylvanla.     April  22. 
19ia) 

1.  WaTEBS  AMD    Watxb   Covxses    «aBl85   — 

Wate»   CoMPAmis  —   AfpiAoahon    fob 

Ohabtbr. 
Under  Act  June  7,  1907  (P.  L.  406),  relat- 
ing to  application  for  charter  for  a  wator  com- 
pany, prisdae  location  of  a  dam  to  be  built  need 
not  be  set  forth  in  applicadon. 

2.  Watebs  and  Watr  Coubses  «=»186— 
Watkb  CoMPAims  •>-  AppuoATioir  fob 
Chabteb— GuANOK  or  P1.AIT. 

Where  application  for  charter  of  water 
oompany  set  forth  name  of  stream  in  which  it 
proposed  to  construct  dam  or  dams,  and  appli- 
cation was  approved  I^  water  supply  commie- 
sion,  pubhc  service  commiSRion  may  subseqnent- 
ly  approve  of  application,  though  amended  plan 
u  ptodttced,  showing  a  smaller  number  ot  dams 
and  one  at  less  haignt  than  that  shown  on  orig- 
inal plan. 

8.  Watebs  ard  Wateb  Cottbses   9=»185  — 
IlBECTtoiT  or  Dams— JuBiSDiOTion  or  Wa- 
txb  Supply  Covhission. 
The  water  supply  commission,  and  not  the 

public  service  commission,  has  Jutlsdiction  to 
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pass  on  the  final  plans  of  B  water  company  after 
Its  incorporation. 

4.  Watebs  and  Water  CotrssEB  ®=9l86  — 
Water  Companies— Charter— APPROVArr- 
Review  bt  Sxtpbeub  Court. 

The  Supreme  Court  will  not  reverse  an  or^ 
der  approving  incorporation  of  a  water  com- 
pany, where  application  had  been  approved  by 
water  erupply  commission,  and  public  service 
commission  had  heard  evidence,  so  as  to  enable 
it  to  act  intelljjrantly  on  the  sntqect 

5.  Waters  and  Watkb  CotrRSKs  «es>186  — 
Water  Coiifaniss  —  Chasixr  —  Coicfb- 
xiTion. 

An  order  of  tke  Public  Service  Commission, 
approving  application  for  a  charter  of  a  water 
company^  will  not  be  reversed  at  the  instance 
of  an  older  company  because  the  new  company 
would  be  a  competltoB. 
4.  Watkra  aitd  Water  Courses   d=s>185  — 

Water  Couparibs— Affrovai.  of  Chabteb 

—Rights  of  Intkrveneeb. 
Approval  of  incorporation  of  water  company 
will  not  be  reversed  at  instance  of  intervening 
landowner,  where  notice  of  hearing  had  been 
given,  and  the  intervener  did  not  appear  until 
the  testimony  had  been  concluded,  and  the 
matters  set  up  by  intervener  had  been  ccmsidered 
by  the  public  service  commission. 

Appeal  from  Superior  Court. 

Application  of  the.  ConnoquenesBing  Pow- 
or  Company  for  a  charter.  From  an  order 
of  the  Public  Service  Commission,  approving 
the  application,  the  Pennsylvania  Power  Com- 
pany appeals.    Dismissed. 

Application  for  approval  of  charter.  From 
the  record  It  appeared  that  the  material  por- 
tions of  the  application  were  as  follows: 

"(1)  The  name  of  the  proposed  corporation  la 
Connoquenessing  Power  Company. 

"(2)  Said  corporation  is  formed  for  the  pur- 
pose of  the  supply,  storage,  or  transportation 
of  water  and  water  power  for  commercial  and 
manufacturing  purposes  in  the  township  of 
Wayne,  county  of  Lawrence,  and  state  of  Penn- 
sylvania. 

"(3)  The  name  of  the  river,  stream,  or  other 
body  of  water  from  which  it  is  proposed  to  take 
or  use  water  and  water  power,  and,  as  near 
as  may  be,  the  points  on  said  river,  stream,  or 
other  body  of  water  between  which  said  water 
and  water  power  Is  proposed  to  be  taken,  or 
used,  is  as  follows,  viz.:  It  is  proposed  to  take 
and  store  the  waters  of  the  Connoquenessing 
creek  and  its  tributaries  by  means  of  a  dam  or 
dams  across  said  stream  located  between  the 
mouth  of  said  Connoquenessing  creek  at  its  Junc- 
tion with  the  Beaver  river  and  a  point  at  or 
near  the  mouth  of  Slippery  Ro<^  creek,  a 
tributary  of  said  Connoquenessing  creek,  in 
Wayne  township,  Lawrence  county.  Pa.,  in  a 
reservMr,  extending  up  and  along  said  Conno- 
quenessing creek  to  Walker's  Mill,  North  Se- 
wickley  township,  Beaver  county.  It  is  also 
proposed  to  take  and  store  the  waters  of  Brush 
creek,  a  tributary  of  the  said  Connoquenessing 
creek,  by  the  construction  of  a  dam  across  said 
Brush  creek,  at  a  p<Hnt  2^  miles  from  its 
mouth  in  the  township  of  Marion,  Beaver  coun- 
ty, in  a  reservoir  extending  up  and  along  said 
Brush  creek  for  a  distance  of  11  miles.  It  la 
also  proposed  to  take  and  store  the  waters  of  the 
little  Connoquenessing  creek,  a  tributary  of  the 
said  Connoquenessing^  creek,  by  the  construction 
of  a  dam  across  said  Little  Connoquenessing 
creek  at  a  point  2  miles  from  its  mouth  in 
Jackson  township,  Butler  county,  in  a  reservoir, 
extending  up  and  along  said  Little  Conno- 
quenessing creek,  for  a  distance  of  9  miles. 


''(4)  The  business  of  said  corporation  is  to 
be  transacted  in  Pittsburgh,  Pa." 

The  original  protest  of  the  Pennsylvania 
Power  Company  set  forth  that  it  was  a  hy- 
droelectric company  existing  under  and  by 
virtue  of  the  laws  of  Pennsylvania,  and  that 
it  had  a  hydroelectric  plant  at  EUwood  City, 
Lawrence  county.  Pa.,  where  it  generated 
electrical  current  for  sale  in  the  borough, 
cities,  and  townships  of  the  state;  that  the 
service  rendered  by  it  was  reasonable  and 
adequate,  and  that  the  rates  were  just  and 
reasonable;  that  the  incorporation  of  the 
applicant  would  seriously  interfere  with  the 
water  rights,  dams,  power  houses,  and  facili- 
ties of  the  Protestant;  and  further  that  the 
incorporation  of  the  applicant  is  neither 
necessary  nor  proper,  because  the  protestant 
is  already  willing  to  <rfCer  all  the  iMtispectlve 
customers  In  this  district  a  reasonable  and 
adequate  service  at  reas(wable  rates,  and 
the  incorporation  of  the  applicant  woold  only 
lead  to  ruinous  coiiq>etitlon.  The  protest 
ended  with  a  prayer  that  the  protestant  be 
allowed  to  submit  evidence  of  its  contention 
and  that  no  final  action  be  taken  until  it  had 
an  opportunity  to  be  heard. 

The  petiti<mer  amended  Its  appUcatlon, 
and  to  the  amended  application  the  protes- 
tant filed  another  protest,  wherein  all  the 
orl^nal  reasons  were  reaffirmed.  In  addi- 
tion, it  was  pointed  out  that  the  rules  of 
practice  had  not  been  complied  with,  that 
the  statement  of  the  purpose  of  the  company 
was  not  tn  accordance  with  the  articles  of 
association  as  certified  by  the  secretary  of  the 
commonwealth,  and  in  general  that  the  ap- 
plication was  so  indefinite  that  the  commis- 
sion oould  not  entertain  the  application. 

After  several  hearings  the  commission 
handed  down  a  pro  forma  report  and  order, 
in  which  It  was  stated  that  the  Pennsylvania 
Power  Company  had  appeared  as  a-  protes- 
tant and  after  a  hearing  the  commission 
found  and  determined  that  the  granting  of 
the  application  is  proper  for  the  service,  ac- 
commodation, convenience,  and  safety  ot  the 
public,  and  a  certificate  of  public  convenience 
should  issue,  evidencing  the  ai^roval  of  the 
Incorporation.  A  certificate  of  public  con- 
venience was  issued.  SYom  this  report  and 
order  and  certificate  of  public  convenience  the 
Pennsylvania  Power  Company  as  a  protes-  ' 
tant  api)ealed. 

Further  facts  appear  in  Penna.  Power  Ca 
V.  Public  Service  Commission,  06  Pa.  Super. 
Ct  448,  and  from  the  following  opinion  of 
the  Superior  Court,  by  Henderson,  J. : 

This  case  ccmies  up  by  appeal  of  the  PHinsyl- 
vania  Power  Company  from  an  order  of  tiie 
public  service  commission  approving  the  in- 
corporation of  the  Oonnoquenessing  Power  Com- 
pany, the  object  of  which  is  the  supply,  storage^ 
or  transportation  of  water  and  water  poww 
for  commercial  and  manufacturing  purposes  in 
the  township  of  Wayne  in  the  county  of  Law- 
rence. The  plan  involves  the  construction  of  a 
dam  or  dams  on  Connoquenessing  creek  and  the 
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development  of  electrical  power  by  means  of 
water  power  as  authorized  by  the  act  of  July 
i,  1895  (P.  L.  425).  The  appellant  ia  a  power 
company  owning  a  dam  in  Conuoquenessing 
creek  at  Ellwood  City,  at  which  it  has  a  ipower 
plant  for  the  generation  of  electricity  which  it 
supplies  to  Ellwood  City  and  other  places  in  the 
vicinity.  R.  C.  Coleman  and  six  other  persons, 
owners  of  farms  in  New  Sewickley  township, 
Beaver  county,  througrb  whose,  lands  Brush 
creek,  a  tributary  of  Slippery  Rock  creek,  runs, 
were  on  their  petition '  permitted  to  intervene 
as  appellants  after  the  appeal  taken  by  the 
Pennsylvania  Power  Company. 

[1,2]  The  complaint  of  the  appellant  is  that 
the  findings  and  determinations  of  the  commis- 
sion are  not  in  conformity  to  law,  and  are  un- 
reasonable and  based  on  incompetent  testimony 
materiallv  affecting  the  findings  and  determina- 
tions. The  ladi  of  conformity  to  law  relied  on, 
it  is  urged  by  the  appellant,  is  found  in  the  dis- 
crepancy between  ue  project  in  the  articles  of 
assodauon  approved  by  the  water  supply  com- 
mission and  the  plan  presented  to  tiie  public 
service  commission.  The  promoters  of  the  new 
company  presented  their  pian  to  the  water  aup- 

?ly  commission  as  required  by  the  act  of  June 
,  1907  (P.  L.  455),  which  body  approved  of  the 
project  after  a  protracted  examination  and  con- 
sideration of  the  sdieme,  in  the  course  of  which 
there  was  submitted  a  plan  for  the  development 
of  the  water  power  of  Connoquenessing  creek 
and  some  of  its  tributaries,  according  to  which 
it  was  proposed  to  work  in  the  practical  opera- 
tion of  the  company  when  incorporated.  After 
the  approval  of  the  plan  by  the  water  supidy 
commission  and  a  more  definite  consideration  of 
the  subject,  it  was  deemed  advisable  to  change 
the  plan,  so  that  a  smaller  number  of  dams 
would  be  erected  and  a  dam  on  the  creek  near 
its  confluence  with  lie  Beaver  river  would  be 
constructed  of  a  less  height  than  was  first  pro- 
posed. This  amended  plan  the  appellant  con- 
tends was  a  different  one  in  essential  respects 
from  that  placed  before  the  water  supply  com- 
mission, and  their  application  to  the  public 
service  commission  was  for  the  approval  of  "a 
more  facially  valid  record  of  incorporaticm,  so 
the^  might  use  it  as  a  doak  to  their  unlawful 
actions." 

The  argument  is  based  in  part  on  the  assump- 
tion that  the  application  for  such  a  cbartw 
should  specify  the  exact  rivers,  etc.,  and  the 
"precise  points"  thereon,  where  the  water  or 
water  power  is  to  be  taken.  The  first  section  of 
the  act  of  1907  provides  that  "no  application 
for  a  charter  for  a  corporation  for  the  supply 
of  water  for  the  public,  or  for  the  supply,  stor- 
age  and  transportation  of  water  and  water  pow- 
er for  commercial  and  manufacturing  purposes, 
or  for  any  other  water  or  water  power  company 
shall  be  approved  by  the  Governor,  nor  shall  let- 
ters patent  be  issued  thereon,  unless  said  appli- 
cation is  first  submitted  to,  and  has  received  the 
approval  of,  a  majority  of  the  members  of  the 
•water  supply  commission,  •  •  *  nor  unless 
said  application  shall  contain,  in  addition  to  the 
statements  now  required  to  be  made,  the  name 
of  the  river,  stream  or  other  body  of  water  from 
-which  it  is  proposed  to  take  o^  use  water  or 
ivater  power,  and,  as  near  as  may  be,  the  points 
on  said  river,  stream  or  other  body  of  water, 
between  which  said  water  or  water  power  is 
proposed  to  be  taken."  It  was  manifestly  not 
the  intention  of  the  Legislature  to  require  that 
the  precise  location  of  a  dam  should  be  fixed  by 
law  before  the  incorporation  of  the  company. 
The  location  was  onl^  to  be  stated  "as  near 
as  may  be."  It  is  easily  seen  that  it  might  be 
ascertained  from  a  test  that  the  particular  site 
selected  was  not  suitable  for  the  support  of  a 
dam  wall  and  that  a  change  of  place  would  be 
necessary.  Some  leeway  was  therefore  allowed 
to  meet  such  or  perhaps  other  contingencies. 

Moreover,  the  act  of  June  25, 1913  (P.  U  656), 
regalates  the  construction  (^  dams,  and  provide* 


that  none  shall  be  erected  without  the  consent 
or  permit  of  the  water  supply  commission  in 
writing  previously  obtained.  It  is  further  pro- 
vided that  the  commission  shall  have  power, 
not  only  to  grant  or  withhold  consent,  but  may 
incorporate  and  make  a  part  of  said  consent  or 
permit  such  conditions,  regulations,  and  restric- 
tions as  may  be  deemed  by  it  advisable;  and  no 
construction  of  such  works  shaU  be  undertaken 
or  prosecuted,  except  in  accordance  with  the 
terms,  conditions,  regulations,  and  restrictions 
of  such  consent  or  permit,  and  such  rules  and 
regulations  with  regard  thereto  as  may  be  pre- 
scribed by  the  commission.  It  will  be  seen, 
therefore,  that  the  matter  of  definite  plans  for 
the  development  of  the  work  of  a  water  power 
company  u  subject  to  the  control  of  the  water 
supply  commission,  which  control  is  to  operate 
after  .  the  incorporation  of  the  company  and 
when  its  work  is  undertaken. 

[3]  The  public  service  commission,  in  approv- 
ing the  charter,  did  not  include  the  approval 
of  a  plan  for  the  development  of  the  company's 
business.  It  is  not  invested  with  authority  to 
regulate  the  erection  of  dams  or  the  development 
of  the  water  power  resources  of  the  state.  That 
is  a  subject  over  which  the  water  supply  com- 
mission has  jurisdiction.  The  suggested  change 
in  the  plan  as  to  the  numlier  of  dams  or  the 
height  of  the  dams,  as  made  to  the  public  serv- 
ice commission,  was  not  a  matter  of  conse- 
quence, therefore,  nor  in  any  sense  UlegaL  The 
authority  of  the  water  supply  commission  to  im- 
pose regulations  and  conditions  to  be  observed 
by  a  corporation  proposing  to  develop  the  water 
power  of  a  stream  is  broad,  as  shown  by  the 
language  of  the  statute.  It  is  unnecessary  to 
here  consider  its  extent.  It  has  undoubted  au- 
thority to  attach  any  of  the  conditions  necessary 
to  carry  out  the  purposes  of  the  legislation  on 
the  subject;  with  a  view  to  the  protection  of  the 
rights  of  the  public  and  of  indiTiduals  or  com- 
panies haying  vested  interests.' 

[4]  It  is  further  objected  tiiat  the  order  was 
made  without  evidence  or  against  the  weight 
of  the  evidence.  An  examination  of  the  volumi- 
nous record  does  not  lead  us  to  that  conclusion. 
The  applicants  for  the  charter  had  the  deliber- 
ate approval  of  their  plan  by  the  water  supp^ 
commission.  Evidence  was  taken  on  the  ques- 
tions involved,  and  the  commission  was  aided  by 
the  discussion  of  able  counsel  on  the  respective 
sides.  The  statute  does  not  dedare  what  evi- 
dence shall  be  sufficient  to  induce  tiie  commis- 
sion to  act;  nor  does  it  require  that  evidence  be 
taken  under  all  circumstances.  Some  applica- 
tions may  be  of  such  character  as  to  render  that 
course  entirely  unnecessary.  The  geographical 
and  topographical  conditions  involved  in  such  a 
case  may  be  within  the  knowledge  of  members 
of  the  commission,  and  it  would  be  manifestly 
impracticable  to  declare  by  legislative  enact- 
ment or  judicial  decree  just  bow  the  public 
service  commission  should  acquire  the  iniorma- 
tion  which  would  lead  it  to  a  determination  of 
a  particular  case.  Section  18  of  article  5  of  the 
statute  provides  that  "when  application  shall 
be  made  to  the  commission  by  any  public  service 
company  for  any  approval  under   any  of  tiie 

Srovuions  of.  this  act,  •  •  .*  such  approval 
1  each  and  every  such  case,  or  kind  of  appli- 
cation, shall  be  given  only  if  and  when  the  said 
commission  shall  find  or  determine  that  the 
granting  or  approval  of  such  application  is  nec- 
essary or  proper  for  the  service,  accommodation, 
convenience  or  safety  of  the  public."  P.  L. 
1913,  p.  1414.  The  nineteenth  section  of  the 
same  article  authorizes  the  commission  to  bold 
such  hearings  and  to  examine  such  witnesses 
and  make  such  inquiries,  physical  examinations, 
valaations,  and  investigations  as  it  may  deem 
necessary  or  proper  in  enabling  it  to  reach  a 
determination.  It  ia  sufficient  to  say  with  re- 
spect to  the  pehding  controversy  that  there 
was  evidence  before  the  commission  which  was 
heard,  that  elaborate  arxumenta  were  presented; 
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that  the  action  of  the  irater  supply  commission 
was  considered,  and  such  a  presentation,  of  the 
facta  made  as  enabled  the  public  serrice  oommis- 
sion  to  act  inteUigently  on  the  subject.  It  is 
not  the  function  of  this  court  on  sn<m  an  appeal 
to  reverse  the  action  taken  because  a  different 
result  mi^t  have  been  reached  with  greater 
propriety. 

[5]  It  is  further  urged  that  the  granting  of 
the  application  ought  not  to  be  approved,  be- 
cause it  does  not  appear  in  the  case  that  it  was 
proper  for  the  accommodation,  convenience,  or 
safety  of  the  public;  the  substance  of  the  ap- 
pellant's argument  being  that  there  is  evidence 
of  adequate  service  of  electrical  power  in  the 
district  proi>08ed  to  be  served  by  tne  Connoque- 
nessing  Power  Company,  that  the  new  company 
will  be  a  competitor  in  a  field  theretofore  exclu- 
sively occupied  by  the  appellant,  and  that  sudi 
competition  is  contrary  to  the  policy  of  tile  law. 
With  respect  to  this  objection^  it  may  be  said 
that  it  is  not  a  matter  of  pubue  policy  to  pro- 
hibit competition.  It  has  not  been  declared  by 
the  Liegislature  nor  decided  by  the  courts  that 
a  pnblic  service  company  entering  into  business 
in  a  particular  locality  necessarily  acquires  an 
exclusive  and  permanent  right  to  prosecution 
of  a  business  oi  that  kind  over  an  area  which  it 
might  consider  its  exclusive  territory.  More- 
over, the  matter  of  intrusion  into  the  appellant's 
locality  is  a  subject  for  consideration  by  the 
pnblic  service  commission  when  the  company 
shall  have  reached  a  stage  in  the  development 
of  Its  business  where  it  proposes  to  supply  pow- 
er. It  was  probablv  apparent  to  that  body  there 
was  a  large  field  in  that  section  of  the  state 
for  the  use  of  electricity  and  that  the  increase 
of  the  supply  would  stimulate  the  development 
of  manufactories.  It  was  not  shown  in  the  case, 
and  the  fact  probably  does  not  exist 'in  the 
commonwealtii,  that  there  is  an  excess  of  power 
for  industrial  activity.  It  may  be,  as  con- 
tended, that  tiie  cost  of  the  proposed  enterprise 
will  be  such  that  the  returns  from  the  invest- 
ment will  be  unprofitable.  That  is  a  matter 
for  future  determination,  of  course;  but  we 
think  the  commission  cannot  be  eipected  to 
have  a  demonstration  of  the  financial  possibili- 
ties of  an  enterprise  before  it  gives  its  approval 
thereto.  It  does  not  warrant  the  success  of 
such  aproject. 

[6]  The  complaint  of  the  intervening  appel- 
lants is  that  the  public  service  commission  did 
not  open  the  hearing  for  the  purpose  of  taking 
testimony  in  support  of  the  allegations  set  forth 
in  their  petition  to  the  public  service  commis- 
sion and  that  the  commission  erred  in  entering 
the  order  of  May  10,  1&16,  approving  the  in- 
corporation of  the  water  power  company.  Hie 
answer  of  the  public  service  commission  to  the 
petition  of  the  landowners  to  intervene  sets 
forth  that  the  order  of  the  commission  was  made 
"after  public  hearing  held  upon  dne  notice,  and 
after  careful  consideration  of  all  evidence  which 
could  in  any  wise  a  Sect  the  decision  of  the  com- 
mission," and  in  reply  to  the  complaint  of  the 
refusal  of  the  commission  to  open  the  hearing 
the  answer  avers  "that  notice  of  the  bearing  on 
the  application  before  it,  was  given  as  required 
fay  law,  that  the  petitioners  did  not  ayail  them- 


selvea  of  the  opportunity  presented  to  appear 
befora  the  commission  nntH  the  testimony  had 
been  concluded,  and  that  proof  of  the  matter 
raised  by  the  petitioners  here  could  not  have 
altered  the  decision  of  the  commission,  for  the 
reason  that  the  facts  stated  bad  been  brou^t  to 
the  attention  of  the  commission  and  considered 
by  it,  and  were  not  material  or  relevant  to  the 
issue  raised  by  the  petition  for  a  certificate  of 
public  convenience."  It  thus  appears  that  the 
subject  in  which  the  interveners  were  interested 
was  brought  to  the  attention  of  the  commlsnon, 
was  discussed  before  the  commission,  and  that 
the  order  was  made  in  the  light  of  the  condition* 
existing  tin  the  ground.  It  is  further  to  be  noted 
that  the  work  contemplated  by  this  power  com- 
pany does  not  include  the  erection  of  dams  oa 
Brush  creek,  and  that  any  dams  to  be  hereafter 
erected  are  to  be  subject  to  the  approval  of  tha 
water  supply  commission.  The  rights  of  the 
interveners  as  landowners  are  pnHiwted  by  the 
statutes  authorizing  the  creation  of  the  com- 
pany. Brumbaugh  v.  Baystown  Water  Power 
Co,  254  Pa.  215,  98  Atl  1032. 

There  is  no  ground  for  a  supposition  tbat  tha 
action  of  the  public  service  commission  would 
have  been  affected  by  additional  evidence  aa  to 
the  relation  of  the  water  power  project  to  tha 
property  of  tiie  landowners  on  Brush  creek. 
The  notice  of  the  application  of  the  water  pow- 
er company  for  a  charter  did  not  conform  to  tha 
rule  prescribed  by  the  public  service  commis- 
sion, but  tiiat  rule  was  adopted  to  secure  uni- 
formity in  the  procedure  for  a  charter  merely, 
and  has  not  the  effect  of  positive  law.  The 
commission  has  held  the  notice  to  be  sufficient, 
the  parties  in  interest  have  been  heard,  aU  the 

?uestions  raised  have  been  Considered  and  on  the 
acts  presented  the  action  of  the  public  service 
commission  cannot  be  held  to  be  Illegal.  That  it 
is  unreasonable  has  not  been  made  dear. 

After  a  review  of  the  whole  case,  we  are  of 
the  opinion  that  the  order  of  the  public  service 
Commission  should  he  approved,  and  the  appeal 
dismissed,  at  the  coat  of  the  appellant.  It  is  so 
ordered. 

The  Superior  Court  affirmed  the  order  of  tha 
public  service  commission.  .  Pennsylvania  Pow- 
er Company  appealed. 

Argned  before  BROWN,  0.  J.,  and  POOV 
TBR,  MO80HZISKBR,  FRAZBat,  and  WAXr 
LING,  JJ. 

Ralph  J.  Baker  and  Douglasa  D.  Storey, 
both  of  Hai^lsburg,  for  appellant  J.  E.  B. 
Cunningham,  Berne  H.  B)vans,  and  Frank  M. 
Eoatman,  all  of  Harrisburg,  Joseph  H. 
Thofinpson,  of  Beaver  Falls,  and  Wm.  N. 
Trinkle,  of  Philadelphia,  for  appellee  Conno- 
quenesidng  Power  Co. 

PE!R  CURIAM.  Theae  two  appeals  were 
heard  together.  Bach  la  dlamiased,  at  appel- 
lant's ooats,  OB  the  opinion  of  the  Superior 
Court,  Buatalnlng  the  action  of  0W  PiUdio 
Serrice  Commtelon. 


Digitized  by 


Google 


B.I.) 


PUBLIO  UTUilTIES  COMMISSIOK  T.  PBOVIDKNOB  OAS  00. 


609 


MORRISON  T.  RHODE  ISLAND  CO. 
(No.  B078.) 

(Supreme   Court   of  Rhode   Island.     Oct   18i 
1918.) 

AFPEAI,  AMD  ERROB  «=3832(1)— ECABOXmBRT. 

Motion  for  reargument  win  be  denied  by 
Sopreme  Cunut,  wliere  all  the  gronnda  set  forth 
In  the  motion  were  duly  oonsidered  before  for- 
mer opinion  was  filed. 

On  d^endant'a  motloa   for  reaigoment. 
Denied. 
For  fonner  opinion,  see  101  AtL  71. 

A.  B.  Crafts  and  Augoatlne  B.  Downbi& 
botb  of  ProTldence,  for  plaintiff.  Clifford 
Whipple  and  O.  Frederick  Frost,  both  of 
Providence^  for  defendant 

FEB  CURIAM.  Tbe  defendant's  motion 
for  leare  to  reargue  the  above  case,  filed  by 
permission  of  court  on  the  Sth  day  of  Octo- 
ber, 1918,  Is  denied.  All  the  groouds  set 
forth  In  the  motion  were  duly  cmisUlered  be- 
fore the  opinion  was  filed  at  the  last  term. 
The  oonrt  finds  no  reason  to  grant  a  rearga- 
meot 

(42  B.  I;  1) 

PnBUC  UTII/ITIE8  COMMISSION  t. 

FBOVIDESNOB  GAS  CO.  (two  cases). 

(Noa.  298.2960 

(Snprcme  C!ourt   of    Rhode  Island.     Oct   IT, 

1918.) 

Oab  «»14(1V- Jvbtodiction  aito  Powxbs— 
RioHT  or  Appbai/— iNTuvxiiiNa  Ovn. 
Where  gas  company,  under  Pub.  Laws  1912, 
c  795,  applied  to  Public  Service  Commiadon 
to  fix  rates,  the  dty  and  town  affected  there- 
by, having  intervened  under  rale  8  of  the  Publia 
IJiilties  (jommission,  as  authorised  by  aaction 
17  of  such  act,  had  the  right  to  appeal,  not- 
wlthatanding  acKCtton  S4  limlta  the  appeal  to  a 
"emnplainant" 

Proceeding  by  the  Providence  Gas  Com- 
pany before  the  PnbUc  Utillttea  Commission 
for  fixing  the  charges  and  ratels  for  gas  sold 
to  the  City  of  Provldenee^  the  Town  of  North 
Providence,  and  others,  wherein  the  afore- 
said City  and  Town  intervened.  B^m  the 
order  of  the  Public  Utilities  Commission,  fix- 
ing the  rates,  said  City  and  Town  separately 
appeal,  and  the  Gas  Company  In  each  case 
moves  to  dismiss  the  appeaL   Motion  denied. 

Elmer  S.  Chaoe,  caty  Sol.,  and  Hairy  G. 
Cram  and  Charles  P.  Sisaon,  Asst  Oty  Sols., 
all  of  Providence,  for  compUilnants.  Swan  ft 
Keeney,  of  Providence^  for  respondent. 

SWEBTLAND,  J.  Th.e  above-entitled  pro- 
ceedings are  reflectively  the  appeal  of  0ie 
dty  of  Providence  and  the  appeal  of  the 
town  of  North  Providence  from  a  certain  or- 
der ot  the  Public  Utilities  OommissiOD  fixing 
the  rates  and  charges  of  the  Providence  Gas 
Company,  a  corporation,  for  gas  sold  by  It 
In  the  city  of  Providence,  the  town  of  North 
Providence,  and  certain  other  nranlcipalltles 
<rf  the  state.    Said  proceedings  are  before  ns 


at  this  time  upon  the  motion  of  the  Provi- 
dence Gas  Company  that  each  of  said  ap- 
peals be  dismissed,  on  the  ground  that  this 
court  la  without  Jurisdiction  therein,  for  the 
reason  that  said  dty  and  town  are  not  en- 
titled by  law  to  appeal  from  said  order. 

Chapter  795  of  the  Public  Laws,  approved 
April  17,  1912,  Is  an  act  creating  the  Public 
Utilities  Commissi wi,  prescribing  its  powers 
and  duties,  and  providing  for  the  regvilatlon 
and  control  of  public  utilities.  All  the  ques- 
tions involved  In  the  matter  now  before  us 
are  governed  by  the  provisions  of  said  act 
It  appears  from  the  record  that  on  July  12, 
1918,  the  Providence  Gas  Company  filed  with 
the  Public  Utilities  Commission  schedules  of 
its  rates  and  ch&rges  for  gas  to  be  sold  by  It 
In  said  dty  and  town,  which  rates  were  to 
become  effective  on  September  1,  1918.  Un- 
der the  authority  conferred  by  said  act  after 
notice  to  said  gas  company  and  to  such  other 
Interested  persons  as  the  commission  deemed 
necessary,  induding  the  dty  of  Providence 
and  town  of  North  Providence,  said  commis- 
sion proceeded  upon  Its  own  motion  to  in- 
vestigate the  reasonableness  of  said  sched- 
files  of  rates.  The  commission  found  the 
rates  contained  In  the  schedules  filed  by  the 
gas  company  to  be  unreasonable,  and  by  its 
order  the  commission  substituted  therefor 
rates  and  charges  which  In  Its  Judgment 
were  Just  The  dty  of  Providence  and  the 
town  of  North  Provldmce,  being  dissatisfied 
with  the  rates  and  charges  thus  fixed  in  the 
order  of  the  commission,  have  sought  to  ap- 
I>eal  to  this  court 

Section  84  of  said  act  regulating  appeals 
from  the  orders  of  the  commission,  among 
other  things,  provides  that: 

"Any  pnbHe  uttlity  or  any  complainant  ag^ 
grieved  by  any  order  of  the  commission  fixing 
any  rate,  toll,  charge,  Joint  rate  or  rates 
*  *  *  may  appeal  to  0»  svprmie  court  (or  a 
reversal  et  sndi  order." 

The  act  does  not,  by  Its  terms  give  the 
right  of  appeal  from  an  order  of  the  commis- 
sion to  any  other  person.  The  point  of  the 
motion  of  the  gas  company  now  under  con- 
sideration Is  that  neither  the  dty  of  Provi- 
dence nor  the  town  of  Nrntfa  Providence  can 
properly  be  denominated  a  complainant  In 
said  proceeding  before  the  commission,  and 
hence  under  °the  act  ndther  has  the  right  to 
appeal  from  said  order. 

Sections  18, 19, 20  and  21  of  said  act  among 
other  things,  provide  that  any  munidpal  or 
other  corporation,  or  any  group  of  persons 
designated  in  said  sections,  may  make  writ- 
ten complaint  to  said  commission  against 
any  public  utility,  alleging  that  the  rates  and 
diarges  of  said  public  utility  are  unreason- 
able. After  notice  and  bearing  on  said  com- 
plaint the  commission  shall  make  its  deter-, 
mination  and  order..  Under  the  provisions 
of  said  four  sections  the  public  utility,  whose 
acts  are  under  consideration,  is  the  respond- 
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ent,  and  the  municipal  or  other  corporation 
or  the  group  of  persons  who  Institute  the 
proceeding  Is  clearly  the  complainant.  It  la 
the  contention  of  the  gas  company  that  the 
right  of  appeal  given  to  a  complainant  by 
section  34  Is  restricted  to  a  moving  party  In 
proceedings  instituted  under  the  four  sec- 
tions referred  to,  viz.  sections  18,  19,  20, 
and  21. 

Sections  26,  27,  and  28  of  said  act,  among 
other  things,  provide  that  without  complaint 
said  commission  may  on  Its  own  motion  in- 
vestigate the  reasonableness  of  rates  and 
charges  fixed  by  a  public  utility.  Notice  of 
the  hearing  and  investigation  shall  be  given 
to  said  public  utility  and  to  such  other  Inter- 
ested persons  as  the  commission  shall  deem 
necessary,  and  thereafter  the  proceedings 
shall  be  had  and  conducted  in  reference  to 
the  matter  Investigated  in  like  manner  as 
though  complaint  had  been  filed  with  the 
commission  relative  to  the  matter  investigat- 
ed, and  the  same  order  or  orders  may  be 
made  in  reference  thereto  as  If  such  hearing 
and  investigation  had  been  made  on  com- 
plaint This  was  the  procedure  followed  in 
the  matter  now  under  consideration.  The 
commission  undertook  to  make  an  investiga- 
tion on  its  own  motion.  Notices  of  the  hear- 
ing and  investigation  were  given  to  the  Prov- 
idence'Gas  Company  as  respcmdent,  and  to 
such  other  persons  as  the  commission  deem- 
ed necessary,  including  the  dty  of  Pr6vl- 
dence  and  the  town  of  North  Providence,  and 
thereafter,  under  the  provisions  of  the  act, 
the  proceeding  was  to  be  conducted  as  though 
it  -was  a  complaint  filed  with  the  commission. 

Section  17  of  said  act  provides  as  follows: 

"Sec.  17.  AH  hearings,  investigations  and  in- 
quiries before  the  commission  shall  be  governed 
by  rules  to  be  adopted  and  prescribed  by  the 
conmiission,  and  in  such  hearings  and  investiga- 
tions and  inquiries,  the  commission  shall  not  be 
bound  Iv  the  technical  rules  of  evidence." 

Acting  under  the  authority  conferred  in 
section  17,  the  commission  adopted  rules  of 
practice  and  procedure,  rule  3  of  which  is  In 
part  as  follows: 

"Parties,  or  utilities  not  parties,  may  peti- 
tion in  any  proceeding  for  leave  to  intervene 
and  be  heard  therein.  Such  petition  shall  set 
forth  the  petitionn's  interest  in  the  proceeding, 
lie  leave  granted  on  such  application  shall  en- 
title the  intervener  to  appear  and  be  treated  as 
a  party  to  the  proceeding." 

At  the  opening  of  the  hearing  and  Investi- 
gation now  under  consideration,  the  chair- 
man of  the  commission  made  the  following 
statement: 

"I  suggest  that  at  this  time  the  various  dties 
and  towns  will  enter  their  appearances  official- 
ly with  the  stenographer,  and  of  course  such 
cities  and  towns  as  do  enter  their  appearance 
wiU  be  given  permission  to  intervene  as  parties 
to  these  proceedings." 

Thereupon  the  city  of  Providence  and  the 
'town  of  North  Providence  each  entered  its 
appearance,  and  throughout'  the  hearing  ac^^ 
ed  as  parties  adversary  to  the  respimdent' 


gas  company.  The  solicitor  for  the  dty  of 
Providence  cross-examined  at  length  the  wit- 
nesses presented  by  the  respondent,  and  in- 
troduced evidence  in  opposition  to  the  claim 
of  the  respondent  At  the  dose  of  the  hear- 
ing the  soUdtor  for  the  d47  of  Providence 
and  the  soUdtor  for  the  town  of  North  Prov- 
idence eadi  argued  against  the  approval  by 
the  commission  of  the  sdiedules  of  rates  and 
charges  filed  by  the  respondent  The  posl- 
tl(Hi  assumed  at  the  hearing  by  said  city  and 
town,  respectively,  was  identical  with  that 
of  a  party  instituting  a  complaint  against 
the  respondent  gas  company,  attacking  the 
justice  of  its  rates  and  diarges.  In  the  clr- 
cnmstances  of  the  matter  we  are  of  the  opin- 
ion that  when  said  dty  and  town  were  per- 
mitted to  Intervene  as  twrtles  in  the  pro- 
ceeding, which  \mder  the  statute  was  being 
conducted  as  though  it  was  a  c<Mnplalnt  filed 
with  tbe  commi^on,  they  (intervened  as 
parties  complainant  with  the  rights  of  com- 
plainants, induding  the  right  to  appeal  from 
the  final  order  afterwards  made  by  the  com- 
mission. 

The  motion  of  the  respondent  gas  company 
in  each  of  the  above-entitled  proceedings  Is 
denied. 

(U2  Md.  «t) 
DTON  V.  MATOR  AND  COMMON  OOUNOIL 
OF  HYArrrSVILiLBL 

(Court  of  Appeals  of  Maryland.  Jan.  16,  1918^ 
MuNiciFULi.   CoBPOBAnons   «=>623^)— Skw- 

EB    ASSKBSUXnT   —    RXCOVEBT    OF    PATltBIlT 

Made. 
Declaration  to  recover,  on  the  ground  of  a 
sewer  assessment  having  been  wrongfully  made, 
money  paid  under  protest  to  prevent  sale  of 
property  for  enforcement  of  the  assessment 
stating  that  in  suit  by  plaintiif  and  his  wife,  to 
set  the  assessment  aside  it  was  held  valid,  KM 
to  show  iriaintiff  not  entitled  to  recover. 

Appeal  from  Gircnit  Coart  Prince  George's 
County;   Beall,  Judge, 

Action  by  Wallace  C.  I^oa  against  the 
Mayor  and  Common  Coundl  of  Hyattsyllle. 
Judgment  for  defendant  and  plaintiif  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BDRKB;  THOMAS,  PATTI80N,  URNBR, 
STOGKBRIDGB,  and  COin  STABLE,  JJ. 

Clayton  E.  Bmlg,  of  Washington,  D.  C,  for 
appellant  Vincent  A.  Sheehy,  of  Waabing- 
ton,  D.  C,  for  appellee. 

PATTISON,  J.  The  demurrer  to  the  ap- 
pellant's dedaratlon  having  been  sustained, 
and  be  having  failed  to  amend  within  the 
time  allowed  him,  a  Judgment  for  cost  was 
entered  against  him  la  favor  of  the  appellea 
From  that  judgment  this  appeal  la  taken. 

The  suit  was  instituted  to  recover  the  sum 
of  1276.77  paid  by  plaintiff  to  the  defendant 
in  payment  of  an  assessment  against  his 
wife,  as  the  owner  of  a  lot  of  land  in  Hyatts- 
vllle,  Md.,  to  aid  in  the  construction  of  a  sew- 
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cr  In  Maryland  avenue,  In  said  town.  Tbe 
assessment  was  made  under  an  ordinance 
passed  by  the  defendant  pursuant  to  an  act 
of  the  General  Assembly  of  this  state.  The 
validity  of  the  ordinance  Is  not  assailed,  but 
the  assessment  is  said  to  have  been  wrong- 
fully made  thereunder,  for  the  reason  stated 
In  the  opinion  in  Lyon  v.  Blayor  and  Common 
Council  of  Hyattsvllle,  181  Md.  6»3,  132  Md. 
66,  lOS  Atl.  104,  decided  at  the  present  term 
of  this  court,  which  we  think  unnecessary  to 
repeat  here. '  As  alleged  in  the  declaration, 
the  wife,  at  that  time  the  alleged  owner  of 
said  land,  refused  to  pay  the  assessment  and 
instituted  proceedings  in  the  court,  in  which 
this  declaration  was  filed,  to  set  aside  and 
annul  the  assessment  because,  as  she  alleged, 
tbe  assessment  was  null  and  void. 

As  to  said  proceedings  the  plaintiff  In  his 
brief,  in  stating  the  substance  of  this  decla- 
ration, says: 

"That  his  cotenant  of  said  premise*  (hla 
wife]  entered  proceedings  in  tbe  court  below  to 
have  tbe  said  assessment  set  aside,  which  pro- 
ceedings were  decided  adversely  to  the  appellant 
and  his  cotenant" 

The  declaration  then  states  that  the  plain- 
tiff paid  said  sum  of  927B.77,  the  amount  of 
said  assessment  and  interest,  under  protest 
and  coercion,  after  ■  the  said  property  had 
been  advertised  for  tbe  sale  to  enforce  the 
payment  of  tbe  said  assessment  It  is  upon 
this  statement  of  fact  that  tbe  plaintiff  at- 
tempts to  recover  the  amount  so  paid  by  him, 
although  at  the  time  of  the  institution  of  this 
suit  the  proceedings  referred  to  in  the  decla- 
ration as  having  been  instituted  by  his  wife 
to  set  aside  the  said  assessment  as  null  and 
void  bad  been  adversely  decided  by  the  lower 
court,  and  tbe  assessment  held  by  it  to  be 
valid,  and  the  decision  of  that  court  affirmed 
by  this  court  in  Lyon  v.  Mayor  and  Common 
Council  of  Hyattsvllle,  125  Md.  800,  88  Aa 
919,  Ann.  Cas.  1916E,  765. 

It  is  dear,  upon  the  facts  stated  in  the 
narr.,  that  the  plaintiff  Is  not  entitied  to  re- 
cover, and  hence  the  court  below  committed 
no  error  in  sustaining  the  demurrer  thereto. 
ThB  Judgment  will  therefore  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
p^ee. 

<»  N.  J.  a«.  m)     *°=^ 

WEST  NEW   TORK   IMPROVEMENT  CO. 
et  aL  ▼.  TOWN  OF  WEST  NEW  YORK. 

(Court  of  E^ors  and  Appeals  of  New  Jersey. 
Jan.  81,  191S.) 

(Bvttabut  hy  th«  Court.) 
JtTDOiOHT  «s>470,  651,  564(1)— Dkckck—Fi- 

WiXITT— COLLATKBAL    ATTACK— DiBEOT    AT- 
TACK. 

A  decree  of  tite  Cbancelkw  adjudicating  tbe 
rights  of  parties  is  a  final  adjudication,  of  all 
matters  in  issue  and  determined,  and  sncb  a 
decree  cannot  be  opened  in  a  collateral  proceed- 
ing, not  directed  to  that  end,  simply  because 
it  stands  in  the  way  of  a  different  result  in 
another  cause.  The  earlier  decree  settles  the 
rights  of  jwrties  as  to  the  Issues  Involved  and 


decided  In  the  proceedinss  on  wbich  it  is  based, 
and,  to  avoid  it,  it  mast  be  opened  by  a  direct 
assaalt,  or  by  an  appeal. 

Ajtpeal  from  Court  of  Chancery. 

Bin  to  quiet  titie  by  the  West  New  York 
Improvement  Company  and  others  against 
the  Town  of  West  New  York.  From  a  de- 
cree  dismissing  the  bill,  complainants  ai>- 
peaL  Reversed,  and  record  remitted  to  Court 
of  Chancery. 

Marshall  Van  Winkle  and  Ollbert  Collins, 
both  of  Jersey  City,  for  aiq;>ellants.  Mark 
A.  Sullivan,  of  Jersey  City,  for  appellee. 

BERGEN,  J.  In  1869  WUllam  W.  NUes, 
being  the  owner  of  a  tract  of  land  in  the 
township  of  Union,  In  the  county  of  Hudson, 
made  and  filed  a  map  of  the  tract,  showing 
its  division  Into  lots  and  streets,  on  which 
was  protracted  a  street  called  Nlles  avenue, 
running  east  and  west  from  Bergenllne  ave- 
nue, crossing  the  Bull's  Ferry  road,  to  the 
Hudson  river,  which  is  its  easterly  end,  and 
where  there  is  a  hit^  dlff,  with  the  Hudson 
river  far  below,  so  that  tbe  avenue  could 
not  b«  opesisA  to  the  extent  indicated  on  the 
map.  The  present  bill  was  filed  to  quiet  the 
titie  to  tbe  lands  embraced  within  tiie  lines 
of  NUes  avenue^  as  indicated  on  the  map, 
lying  east  of  the  Bull's  Feny  road  (now  Park 
avenue)  and  the  Hudson  river.  The  Vice 
Chancellor  advised  that  the  bill  be  dismissed, 
and  the  C^Siancellor  so  decreed.  From  this 
decree  the  complainant  has  appealed. 

The  facts  not  disputed  are  that  lots  were 
sold  on  the  portion  of  the  street  to  wbldi  this 
controversy  is  limited,  and  to  quiet  the  titie 
to  whldb  the  bill  was  filed,  by  reference  to 
the  map  as  filed,  and  that  sudi  lots  are  now 
all  owned  by  the  complainant ;  that  previous 
to  1890  James  H.  Symes  became  the  owner  of 
all  the  lands  lying  east  of  Park  avenue,  for- 
merly Bull's  Ferry  road,  and  in  tiiat  year 
filed  his  bill  in  equity  to  quiet  the  titie  to 
the  land,  in  which  the  township  of  TJni<«, 
the  municipality  which  the  defendant  suc- 
ceeded, was  made  a  party.  This  UU  of  com- 
plaint rested  upon  tbe  ground  that  various 
maps  had  been  made  of  the  tract,  aome^  If 
not  all,  subsequent  to  the  original  map  of 
1^0;  that  these  maps  had  protracted  on 
them  streets  not  consistent  with  the  original 
map,  and  particularly  inconsistent  with  Nlles 
avenue,  because  of  which,  it  was  averred  in 
the  bill,  the  township  claimed  some  Interest 
In  the  land.  The  answer  admitted  the  com- 
plainant's iwsses^on  and  claim  of  ownership, 
but  disavowed  any  Information  concerning 
the  other  averments  set  out  in  the  bill. 

The  final  decree  In  that  case  adjudged, 
among  other  things,  that  the  township  of 
Union  had  no  estate  or  interest  in  or  incum- 
brance upon  the  lands,  except  the  right  to 
unpaid  taxes  and  assessments  levied  against 
thera.  The  lands  as  to  which  it  was  ad- 
Judged  and  decreed  that  the  township  of 
Union  had  no  estate  or  interest  in,  or  in- 
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cambrance  on.  embraced  that  part  of  Nlles 
avenue  lying  dast  of  Park  avenue.  The  taxes 
reserved  to  the  township  by  tliis  decree  were 
Bubsequently  paid.  This  decree  finally  ad- 
judged the  rights  of  the  parties  to  that  litiga- 
tion, because  the  toiwnahlp,  having  been  made 
a  party,  was  bound  to  set  up  every  dalm 
or  interest  which  it  had  antagonistle  to  the 
prayer  of  the  bill,  and  If  the  right  to  accept 
the  alleged  dedication,  based  uix>n  the  map, 
then  existed,  not  having  been  accepted  for  a 
period  of  40  years,  the  township  was  bound 
to  make  that  daim  at  that  time,  and,  if  it 
did  not,  the  decree  in  the  litigation  to  whidi 
it  was  a  party  finally  determined  all  ques- 
tions that  it  ediould  have  set  up.  Ohadwlck 
v:  Island  Beach  Oo.,  48  N.  J.  Eq.  616,  12  AtL 
880;  Board  of  Home  Missions  v.  Davis,  70 
N.  J.  Eq.  S77,  62  AtL  447.  affirmed  in  71 
N.  J.  Eq.  788,  05  Atl.  1117.  Therefore  by  this 
decree  it  was  adjudged  tliat  the  township  of 
Union  had  no  \nUireat  in  Qie  lands,  and  re- 
moved any  cloud  from  the  title  of  Bymes, 
the  predecessor  In  title  of  the  present  com- 
plainant, and  this  decree  cannot  be  assailed 
or  set  aside  In  any  collateral  iwoceedlng. 

Notwithstanding  this  adjudication,  the 
town  of  West  New  Tork,  the  present  defend- 
ant, which  succeeded  to  the  government  and 
the  rights  of  the  township  of  Union,  did,  by 
resolution,  on  April  2,  1914,  24  years  after 
the  adjudication  by  the  Court  of  Chancery 
that  it  bad  no  estate,  interest  in,  or  incum- 
brance upon  the  lands,  and  while  that  decree 
was  in  full  force  and  effect,  accept  Niles 
arenue,  by  virtue  of  which  it  claims  an  In- 
terest in  80  much  of  Niles  avenue  as  lies  east 
of  Park  avenue.  The  present  bUl  was  filed 
to  quiet  the  title  against  this  claim.  In  dis- 
posing of  this  bill  the  Vice  Chancellor  disre- 
garded the  fonner  decree,  saying  that,  in  his 
(pinion,  the  court  was  not  authorised  in  1880 
In  making  that  decree,  because  it  was  based, 
in  part  at  least,  upon  the  stipulatioQ  and 
agreement  of  counsel,  who  in  his  opinion 
could  not  make  such  a  stipulation,  and  that 
the  decree  in  the  Court  of  Chancery  made  in 
1890  should  be  opened.  While  the  decree  of 
dismissal  does  not  in  terms  open  tliat  decree. 
It  had  that  etfect,  because,  manifestly,  the 
present  decree  could  not  have  been  made  u 
the  former,  decree  remained  in  full  force  amd. 
eftect 

We  confess  a  moderate  degree  of  surprise 
that  a  Vice  Chancellor  should  undertake  to 
set  aside  the  solemn  decree  of  the  Court  of 
Chancery,  which  had  not  been  appealed  from, 
and  still  remained  in  full  force  and  effect, 
simply  because  he  thought  it  should  never 
have  been  made.  Such  a  proceeding  amounts 
to  the  exercise  by  the  Vice  Chancellor  of  an 
appellate  power  to  review  all  the  decrees  of 
the  Chancellor,  however  ancient,  which  do 
not  comport  with  his  view,  although  the  de- 
cree may  have  been  partly  executed,  as  in 
this  case,  by  the  payment  of  taxes  reserved 


to  the  same  defendant  In  tbe  fonner  decree, 
the  payment  of  which  It  had  accepted.  The 
Vice  Chancellor  had  no  power  to  open  the 
original  decree  in  the  present  proceeding. 
That  decree  had  adjudicated  between  these 
parties  the  very  question  whldi  is  raised  in 
the  present  proceedings,  and  the  complainant 
was  entitled  to  a  decree  as  prayed  for  upon 
the  ground  of  res  Judicata. 

The  notion  of  the  Vice  CSiancellor  that 
counsel  for  the  defendant  in  the  original  suit 
had  no  authority  to  stipulate  the  facts,  or  to 
consent  to  the  entry  of  the  decree,  la  falla* 
doos.  Courts  constantly  accept  the  stipula- 
tion  of  counsel  as  a  basis  for  their  Judgments 
and  decrees,  and  If  such  consent  la  made 
without  authority,  it  is  the  duty  of  the  par- 
ty for  whom  it  is  made  to  promptly  com- 
plain, and  not  wait  for  nearly  a  quarter  of 
a  century,  after  aoceptlng  so  much  of  the 
decree  as  is  favorable,  to  disavow  tbe  au- 
thority of  counseL  To  get  rid  of  a  decree  en- 
tered by  consent  of  counsel  in  excess  of  his 
authority,  the  complaining  party  must  act 
with  reasonable  promptness. 

Tbe  decree  dismissing  the  biU  will  be  re- 
versed, and  the  record  remitted  to  the  Court 
of  Chancery,  that  it  may  be  dealt  with  ac- 
cording to  the  views  expressed  by  this  court 

(iSl  Pa.  SR) 
liATNABD  V.  BARRBTT. 

(Supreme  Ovart  of  PiBmuiylvaqia4    June  t, 
1918.) 

t£wioiPAL  C0BPOBA.T1ON8  «B»70Q(5]h-UaB  ov 

BTStx!>-lvt\nY  TO  Pedistriar— BSviDBiro. 

In  .an  action  by  a  pedestrian  for  injuries 

from  being  struck  by  duendant's  motor  truck, 

evidence  held  to  sustain  verdict  for  plaintilf . 

Aiveal  from  Court  of  CSommon  Pleas,  Phil- 
adelphia County. 

Action  by  Robert  A.  Maynard  against  Wil- 
liam Barrett,  president  of  the  Adams  Ex- 
press Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Argued  before  MESTBEZAT,  POTTER, 
STETWART,  FRAZER,  and  WAIjLINO.  JJ. 

WlUiam  A.  Sclmader  and  Thomas  De  Witt 
Cuyler,  both  of  Philadelphia,  for  appellant 
Henry  3.  Scott,  of  PblladelphlOi  f<¥r  appellee. 

MESTBEZAT,  J.  This  is  an  action  of 
trespass  brought  by  the  plaintiff  to  recover 
damages  for  injuries  whid)  he  alleges  he 
sustained  by  reason  of  the  defendant's  neg- 
ligence. It  appears  that  oa  June  19,  1916, 
about  half  past  6  o'do<&  In  the  afternoon,  the 
plaintiff  was  Walking  eastwardly  on  the 
south  side  of  Cherry  street  in  tbe  dty  of 
Philadelphia,  and  wh«i  be  readied  the  inter- 
section of  Seventeenth  and  Cherry  streets 
he  was  hit  by  an  electric  truck  of  tlie  de- 
fendant company  and  severely  injured.  Tbe 
plaintiff  alleges  the  driver  of  the  truck  fall- 
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ed  to  give  proper  .flgii^lf  of  its  approacb  to 
Cberry  street  g9  it  proceeded  along  Sereq- 
teentfi  street;   be,  dfd  not  hayo  socb  control 
.    of  tbe  truck  th^t  it  could  be  broiytl^t  to  a 
stop  witbin  «  reasonable  distance,  and  tbe 
track  was  drlyen  at  sach  close  pro^mlty  to 
tbe  curb  of  Seventeffutb  street  as  to  make  it 
dangerous  and  a  menaice  to  persons-  on  tbe 
pavenient.    The  plaintifl  testified  tbat  atte]; 
making  a  bustnees  call  at  1726  Qberry  street, 
he  proceeded  east  on  tbe  south  side  of  (Cher- 
ry street  to  Seventeenth  street,  which  be  ln> 
tended  to  cross  for  tbe  purpose  of  attending 
to  a  business  affair  farther  east  on  Cherry 
street.     When   he   arrived   at   Seventeenth 
street  he  looked  east,  south,  and  north,  and 
saw  no  vehicle  ai^roachlng.    He  saw  a  lim- 
ousine car  standing  on  the  west  side  of  Sev- 
enteenth street  north  of  Cherry  street    Be 
stenped  back  about  two  steps,  so  tbat  be 
could  see  beyond  the  limousine,  and  saw  no 
other  vehicle.    He  undertook  to  cross  Seven- 
teenth street,  and  wben  in  tbe  act  of  Btep< 
ping  off  the  curb,  "one  foot  on  tbe  pavement 
and  one  fopt  going  toward  the  street,"  he 
waa  hit  by  the  defendant's  electriC'  truck. 
He  was  about  2  feet  south  of  the  Cberry 
street  curb..    He  beard  no  sound  of  a  gong 
or  other  warning.    Ada  Allen,  plainttflTs  wit- 
ness,  testified   that .  she  waa  sitting  at ,  an 
open  window  in  tbe  second  or  third  house 
on  Seventeenth  sfx^t  south  of  Cherry  street 
and  saw  the  truck  north  of  Cherry  street 
coming  south  on  Seventeenth  street;  that  It 
did  ijiot  give  any  warning  signal  of  its  ap- 
proach to  the  latter  street ;  that  after  it  had 
crossed  Seventeenth  street  It  ran  very  dose 
to  tbe  west  curb  of  Seventeenth  street  eind 
bit  the  plaintiff  as  he  was  stepping  off  tbe 
pavement,  and  carried  bim  between  3  and  5 
feet,  when  the  truck  stopped.    Virginia  Al- 
len, plaintiff's  witness,  testified  tbat  from  a 
window  she  saw  the  plaintiff  coming  east  on 
tbe  south  side  of  Cherry  street,  and  wbw  he 
was  in  the  act  of  stepping  from  tbe  curb  in- 
to  Seventeenth   street   tbe  truck   ran   very 
close  to  tbe  edge  of  tbe  curb  and  caught  and 
pinned  him  under  it     She  ^a^s  that  the 
Idalntiff  was  struck  by  the  front  wheel  of 
the  truck,  and  tbat  it  gave  no  warning  dgnal 
-  of  Its  approach  to  tbe  place  Of  tbe  accident, 
which  was  where  tbe  crossing  would  be  if 
there  had  been  any  crossing  stones  on  the 
street    One  of  the  defendant's  witnesses  tes- 
tified tbat  she  was  going  north  on  the  pav^ 
ment  on  the  west  side  of  Seventeenth  sti^eet, 
and  met  tbe  plaintiff  south  of  Cherry  street 
walking  close  to  the  curbstone,  and  tbat  the 
upper  part  of  the  truck  seemed  to  strike 
blm  on  the  shoulder;    that  he  was  facing 
south  at  tbe  time  be  was  struck;   and  tbat 
he  fell  between  the  front  and  rear  wheels, 
and  was  south  of  the  rear  wheel  when  tbe 
track  stopped,  which  was  about  3  feet  from 
the  point  of  tbe  coUisloQ.    She  also  testified 
that  at  tbe  time  of  the  accident  tb^  front 
wbed  of  tb«  truA  seemed   to   be  almost 


i  touching  the  curb  of  the  pavement  The 
plaintiff  was  walling  in  thQ  same  directian 
in  which  the  truck  was  traveling.  The  driv- 
er of  tbe  truck,  defendant's  witness,  testified 
that,  as  be  waa  driving  south  on  Seventeenth 
street  and  was  north  of  tbe  house  line  of 
Cberry  street,  be  saw  the  plaintiff  at  the 
southwest  comer  of  Seventeenth  and  Cherry 
streets ;  tbat  be  did  not  see  blm  turn  tbe 
|Comer  on  Ch^ry  street,  and  gave  no  fur- 
ther attention  to  bim,  aiid  knew  nothing  of 
him  until  the  acddoit  occurred  south  at 
Cherry  street 

The  defendant  claims  that  the  accid^it  oc- 
curred on  the  west  side  of  Seventeenth  street 
and  about  40  or  60  feet  south  of  the  line  of 
the  Cberry  street  curb  and.  not  at  the  cross- 
ing of  tbe  two  streets;  that  the  plaintiff 
came  in  ctmtact  with  the  truck  between  its 
front  and  rear  wheels,  fell  under  the  tru(*, 
and  was  carried  &om  3  to  5  feet,  wben  the 
truck  stopped.  It  is  claimed  that  at  the 
time  of  the  oolllsion.  the  truck  waa  not  be- 
ing operated  at  a  negligent  speed ;  that  the 
plaintiff  was  not  struck  by  any  part  of  the 
front  of  the  ^ck,  nor  did  any.  part  of  the 
truck  pass  over  him;  that  no  part  of  the 
truck  extended  over  tbe  Seventeenth  street 
curb.  Several  witnesses  were  called  by  de- 
fendant, and  they  contradicted  tbe  testimony 
of  tbe  plaintiff  as  to  where  and  bow  the  ac- 
cident occurred,  and  tbelc  testimony  would 
have  lustlfled  a  finding  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
absolved  the  defendant  from  any  negligent 
conduct  in  (q)efating  the  truck  at  tbe  time 
of  the  accident.  The  learned  president 
Judge  of  the  court  below  submitted  the  case 
in  «n  e^^haustive  charge  in  which  he  directed 
attention  to  the  material  parts  of  tbe  testi- 
mony of  the  witnesses  on  both  sides  and  ex- 
plained fully  and  correctly  the  duties  of  the 
plaintiff  and  the  driver  of  the  truck  as  they 
approached  the  Intersection  of  tbe  streets. 
In  eondnding  tbe  charge  on  this  brandi  of 
the  case  the  court  said: 

""What  do  you  think  about  tills  matter?  Do 
von  think  that  Nadler  [the  driver  of  the  tnickl 
handled  tbe  car  as  he 'ought  to  have  done?  Do 
you  think  that  he  handled'^  it  as  a  man  of  ordina- 
ry common  sense  would?  If  he  did  not  tben,  if 
Maynard  [the  plaintiff]  was  dear  of  blame  fai  the 
matter  himBeli,  you  may  render  a  verdict  in  the 
plaintiff's  favor.  If  Nadler  was  wt  guilty  of 
negligence,' it  you  think  that  he  did  everything 
that  a  man  of  ordinary  common  sense  and  Intd- 
ligenoe  would  have  done  under  the  circumstances 
to  save  other  pBOjilv  from  harm,  your  verdict 
ought  to  be  in  favor  of  the  defendant.  And  your 
verdict  ought  to  be  in  favor  of  the  defendant  if 
you  think  that  Mr.  Maynard  was  careless  in 
the  way  in  which  he  attempted  to  leave  the  curb 
on  the  west  side  of  Seventeenth  street,  or  in  the 
way  in  which  he  approached  the  curb  on  the 
west  side  of  Seventeenth  street  He  was  bonnd 
to  xive  some  attention  to  his  safety,  and  if  he 
neglected  those  reasonable  precautions  which 
any  man  of  coinmon  sense  would  liave  taken, 
and  in  that  way  helped  to  bring  this  accident 
about  he  is  not  entitled  to  pne  cent  of  damages." 

Tbe  verdict  was  for  tbe  plaintiff,  and  after 
a  careful  examination  of  tbe  testimony  we 
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are  not  convinced  that  It  was  not  suffldent 
to  iustits  Its  submission  to  tbe  Juir  both  as 
to  the  plaintifTs  and  defendant's  negligence. 
We  are  therefore  compelled  to  affirm  the 
judgment  which  was  altered  on  the  verdict 
Judgment   affirmed. 


(2(1  Pa.  3«6) 

ENGLANDEB  y.  OSBOBMB  et  aL 
(Supreme  Court  of  Pennsyltaaia.    May  6, 1918.) 

1.  CORPQBATIONB  «=»156— PBKFEBBED  STOCK— 

Dividends. 
Holder  of  preferred  stock;  entitled  to  receive 
when  and  as  declared  a  fixed  annual  cumulative 
dividend  of  6  per  cent,  before  any  dlyidends  on 
common  stock,  -where  a  dividend  of  54  per  cent, 
for  current  year  and  arrearages  for  nine  yean 
was  declared  on  preferred  stock,  was  entitled  to 
restrain  paym«it  of  declared  equal  dividend  on 
common  stock. 

2.  CoRFOBATions  4^150— Pbkfeebed  Stock- 
Dividends. 

Tbe  general  mle  is  that  preferred  stockhold- 
ers are  entitled  to  share  with  common  stock- 
holders to  profits  distributed  after  the  latter 
have  received  in  any  one  year  an  amount  equal 
to  the  dividends  of  the  preferred  stock. 
8.  CoBPosATioiis  4s9l68— Pbbrbbed  Stock— 
Contract. 
Tbe  priority  of  preferred  stockholders  rests 
upon  tbe  contract,  and  beyond  its  provisions 
they  occupy  no  position  to  the  corporation  differ- 
ent from  that  of  the  holders  of  common  stock. 

4.  Corporations  4s>156  —  Ditidendb  —  Pbe- 
FRRRBD  Stock. 
When  a  dividend  is  declared  the  holders  of 
preferred  stock  are  entitled  to  first  claim  to  the 
extent  of  their  preferences  for  tlie  current  year, 
and  if  enough  remains  more  than  sufficient  to 
pay  similar  dividends  on  common  stock,  both 
classes  of  stockholders  are  entitled  to  share  it 
equally. 

6.  CORPORATIONB    €=>168— DlVIDBNDB— CniTO- 
lATION. 

Without  an  asreement,  express  or  implied, 
that  dividends  shall  t>e  cumulative,  unpaid  divi- 
dends covering  arrearages  cannot  be  claimed. 

6.  Corporations  «=»156(2f)— Dividends— Com- 
mon Stock. 
Common  stockholders  are  not  entitled  to  go 
back  of  the  current  year  and  claim  to  be  reim- 
bursed for  unearned  dividends  of  the  past  years, 
as  their  status  was  determined  when  during  any 
current  year  there  were  no  profits  to  be  divided, 
and  as  each  new  year  Ijegins  a  new  dividend. 

Appeal  from  Court  oC  Common  Pleas,  Phil- 
adelphia County. 

Bill  in  equity  by  Samuel  Englander,  execu- 
tor of  tbe  estate  of  Matilda  De  Witt,  deceas- 
ed, against  Charles  Osborne,  JV>hn  G.  Hoff- 
man, and  others  to  enjoin  the  declaration  of 
a  dividend  on  the  common  stock  of  a  corpora- 
tion. From  a  decree  overruling  a  demurrer 
to  the  bill  and  aVardlng  an  injunction,  de- 
fendant J(dtn  G.  Hoffman  appeals.    Affirmed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSOHZISKBR,  and 
FBAZER,  JJ. 

Jobn  O.  Kaufman  and  Y.  Ollpln  Bobinson, 
both  of  Philadelphia,  for  appellant  Joseph 
B.  Englander,  of  Philadelphia,  for  appellee. 


FBAZEB,  J.  [1-1]  FlalntUTs  decedent 
owned  certain  shares  of  the  6  per  cait.  cumu- 
lative preferred  stock  of  the  Hoffman,  De 
Witt  &  McDonough  Cixnpany,  one  of  the  de- 
fendants. No  dividends  were  paid  on  either 
the  company's  preferred  ot  OMnnHm  stodc 
until  1917,  a  period  of  nine  years,  when  a 
dividend  of  64  per  cent,  covering  the  cur- 
rent year  and  all  arrearages,  was  dedared 
and  paid  on  the  preferred  stock,  and  at  the 
same  time  a  dividend  of  equal  amount  was 
declared  on  its  common  stodc.  Plaintiff  be- 
gan these  proceedings  to  restrain  the  pay- 
ment of  the  latter  dividend,  contending  the 
holders  of  common  stock  were  not  entitled 
to  a  dividend  of  more  than  6  per  cent  with- 
out sharing  the  excess  equally  with  the 
preferred  stodiholders.  Defendants  de- 
murred and  claimed  tbe  holders  of  common 
stock  were  entitled  to  receive  diyidends  to 
an  amount  sufficient. to  make  up  arrearages 
in  past  years  and  equalize  the  common  and 
preferred  stodt  before  holders  of  the  latter 
were  entitled  to  receive  an  excess  above  the 
amount  of  their  fixed  dividends  and  arrear- 
ages. The  court  below  overruled  the  demur- 
rer and  restrained  tbe  payment  of  the  divi- 
dend on  the  common  sto<^  Defendant  ap- 
pealed. 

The  certificates  of  the  preferred  stodc  of 
the  company  provide: 

"Tbe  holders  of  the  preferred  stock  shall  he  en- 
titled to  receive  when  and  as  declared  and  the 
company  sliall  b«  bound  to  pay  a  fixed  marly 
cumulative  dividend  of  six  per  cent  (6%)  pay- 
able quarterly,  before  any  dividend  shall  be  set 
apart  on  the  common  stock." 

We  find  nothing  limiting  the  right  of  the 
preferred  stockholders  to  the  6  per  cent  div- 
idend, regardless  of  tbe  earnings  of  the  com- 
pany, and  in  absence  of  such  limitation  the 
general  rule  Is  that  such  stockholders  are 
entitled  to  share  with  the  holders  of  tbe 
common  stock  all  profits  distributed  after 
the  latter  have  recdved  in  any  year  an 
amount  equal  to  the  dividend  on  the  pre- 
ferred stock.  Fidelity  Trust  Co.  v.  Lehlgti 
Valley  B.  E.  Co..  215  Pa.  610,  64  AU.  829,  7 
Ann.  Cas.  613 ;  Stembergh  v.  Brock,  225  Pa. 
279,  74  Atl.  166,  24  L.  B.  A.  CN.  S.)  1078,  133 
Am.  St  Bep.  877;  Sterling  v.  Watson  Co., 
241  Pa.  105,  88  Atl.  297.  The  priority  of  the 
preferred  stockholders  rests  upon  the  con- 
tract and  beyond  the  provisions  of  such  con- 
tract they  occuRT  no  position  toward  the 
company  different  from  that  of  the  holders  of 
common  stock.  When  a  dividend  is  declared 
the  former  are  entitled  to  first  dalm  to  ttie 
extent  of  thdr  preference  for  tbe  current 
year,  and  if  there  remains  a  sum  more  than 
suffldent  to  pay  a  similar  dividend  on  the 
common  stock,  both  classes  of  stockholders 
are  entitled  to  share  equally  in  the  excess. 
In  absence  of  agreement  express  or  implied, 
that  dividends  shall  be  cumulative,  unpaid 
dividends  in  the  past  cannot  be  claimed.  10 
Gyc  673. 
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[J]  Likewise  there  is  no  logical  reason  for 
holding  that  common  stockholders  are  en- 
titled to  go  back  of  the  current  year,  and 
claim  to  be  reimbursed  foi*  unearned  divi- 
dends In  past  years.  To  do  so  would  render 
such  dividends  cumulative  in  effect  without 
agreement.  Accordingly,  when  during  pre- 
vious years  no  dividends  were  earned  this 
was  conclusive  as  to  the  right  of  all  stock- 
holders, both  preferred  and  common,  except 
for  the  contractual  right  of  the  former  to 
payment  out  of  future  profits  to  the  extent 
of  their  preference  ■  before  the  latter  would 
be  entitled  to  participate  In  the  earnings. 
So  ftir  as  the  holders  of  the  common  stock 
were  concerned  their  status  was  finally  de- 
termined when,  during  any  current  year, 
there  were  no  profits  to  be  divided.  The 
profits  so  lost  are  lost  forever,  and  each  new 
year  marks  the  beginning  of  a  new  dividend 
paying  period.  Doit  t.  London  Tramways 
Co.,  16  Oh.  Dlv.  344,  353 ;  Morawete  on  Corp. 
(2d  Ed.)  S  450,  dted  In  10  Cya  573. 

The    foregoing    principles    were    properly 
applied  by  the  learned  judge  of  the  court 
below.    No  different  rule  was  suggested  by 
this  court  in  Sternberg^  ▼.  Brock,  supra,  re- 
lied upon  by  appellant.     The  statement  by 
this  court  that  (225  Pa.  287,  74  Atl.  169,  24 
li.  B.  A.  [N.  S.]  1078.  133  Am.  St  Rep.  877) 
"it  is  to  be  assumed  that. before  the  holders 
of  pr^erred  stock  could,  claim  more  than  the 
five  per  cent,  dividends  that  they  received, 
the  holders  of  the  common  stock  were  enti- 
tled to  recMve  a  dividend  of  the  same  pei^ 
centage  on  the  par  value  of  their  shares," 
cannot  be  construed  as  giving  the  holders  of 
the  common  stock  the  right  to  reimburse- 
ment for  dividends  unpaid  in  past  years  be- 
fore the  preferred  stockholders  are  entitled 
to  participate  in  the  excess  profits  of  a  given 
year.     The  question  there  before  the  court 
was    whether    preferred    stockholders    were 
limited  to  dividends  to  the  amount  of  their 
preference,  or  whether  they  were  entitled  to 
participate  in  excess  profits  in  any  year  aft- 
er the  common  stockholders  had  received  a 
dividend  equal  to  that  paid  on  the  preferred 
stock.     There   was   no   claim   made   by   the 
holders  of  the  common  stock  tor  reimburse- 
ment for  dividends  unpaid  in  the  past,  though 
it  appears  from  the  opinion  of  this  court  (225 
Pa.  286,  287,  74  Atl.  166,  24  I*  K.  A.  [N.  S.] 
1078,  133  Am.   St.  Rep.  877)  that  past  divi- 
dends on  common  stock  did  not  equal  divi- 
dends on  preferred  stock.     Notwithstanding 
this   fact   the   preferred   stockholders  were 
permitted  to  participate  with  the  common 
stock  in  an  excess  of  dividends  earned  in  a 
particnlar  year.     Aside  from  the  fact  that 
the  question  now  .before  us  was  apparently 
not  raised  or  discussed,  the  case.  Instead  of 
supporting  appellant's  view,  is  authority  In 
support   of  the  condnslon  reached   by  the 
court  below. 

The  asdgnments  of  error  are  overmled 
and  the  decree  of  the  court  below  .afihined. 


(laa.  fb.  8») 
I>ANB  V.  HORN  &  HARDART  BAKING  CO. 


(Supreme  Court  of  Pennsylvania. 
1918.) 


May  9, 


1.  Masteb  and  Sbbvant  *=>871— WoBKliEW'S 
Compensation  Act— "Pkbsonai,  Injtjet." 

"Personal  injury,"  as  used  in  Workmen's 
Compensation  Act  June  2,  1916  (P.  I*  78^,  is 
confined  'to  Injuries  of  accidental  origin  and 
such  diseases  as  naturally  result  therefrom, 
and  includes  any  form  of  bodily  harm  or  in- 
capacity caused  by  either  external  violence  or 
phyaical  force. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasei^  First  and  Second  Series,  Person- 
al Injury.] 

2.  Mastbb  and  Servant  «=»373— Wobki£en's 
Compensation  Act  —  " Aooidkntal  Inju- 
BiEs"- Hkat  Prostkation. 

Stroke  from  direct  rays  of  sun,  heat  stroke, 
or  prostration  are  "accidental  injuries,"  with- 
in Workmen's  Compensation  Act  June  2,  1915 
(P.  Li.  736) ;  it  being  immaterial  whether  pros- 
tration results  from  artificial  heat  or  from 
sun's  natural  heat,  directly  or  through  heated 
atmosphere,  if  ezhaustioo  results  from  heat  in 
course  of  employment 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  E'irst  and  Second  Series,  Acci- 
dental Injury.] 

3.  Mastbb  and  Sebvant  4=>372— Wobkhen's 
gompensatton  aot— "aocidbnt." 

Under  Workmen's  Compensation  Act  June 
2,  1916  (P.  U  786),  and  particularly  section 
301,  death  from  accident  in  course  of  employ- 
ment means  death  resulting  from  unforeseen 
violence  to  physical  body  in  course  of  employ- 
ment as  distinguished  from  ordinary  or  occu- 
pational diseases;  "accident"  being  an  event 
occurring  without  foresight  or  expectation,  but 
casually  oe  fortuitously. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dent.] 

4.  Masteb  and  Sebvant  <S=»373— Wobkmen's 
Compensation  Law — "Accident  in  Cocbse 
or  Employment"— Heat  Pbostbation, 

An  employ^,  overcome  by  heat  while  work- 
ing at  his  employer's  lunch  counter  on  a  hot 
day,  and  who  died  within  two  hours,  suffered 
an  "accidental  injury  in  the  course  oi  his  em- 
ployment," within  Workmen's  Oompensatitm 
Act  June  8.  1916  (P.  U  738)  {  301,  so  that  his 
widow  might  recover  cranpensation. 

5.  Master  and  Servant  ®=»418(4)  —  Wobs- 
men'b  Compensation— Agreed  Facts— Rec- 
ord IN  SuFBEME  Court. 

Under  Workmen's  Compensation  Act  June 
2,  1915  (P.  L.  753,  754)  sf422.  425,  facts  on 
which  claun  for  compensation  is  based,  if  agreed 
upon  on  appeal  to  common  pleas,  should  be 
brought  before  Supreme  CJourt  upon  record,  on 
subsequent  appeal  to  it. 

6.  Master  and  Servant  ®=»374— Workmen's 
Compensation  Act  —  Injubt  While  En- 
qaged  in  Ekplotment. 

Under  Workmen's  Compensation  Act  June 
2,  1916  (P.  L.  736),  giving  compensation  for 
personal  injury  or  death  of  employ^  "by  an  ac- 
cident in  the  course  of  his  employment,"  com- 
pensation is  not  based  on  the  theory  that  em- 
ployment in  which  person  "is  engaged"  is.  prox- 
imate cause  of  injury. 

ATipeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Chdm  for  compensation  under  the  Work- 
mesx'a  Compensation  Act  by  Mary  Lane 
against  the  Horn  &  Hardart  Baking  Com. 
pany.    From  a  judgment  affirming  the  ded- 
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Eton  of  tbe  Wbrkmen's  Compensation  Board, 
allowing  the  claim,  defendant  appeals.  Af-' 
firmed. 

Argued  before  MBSTBEZAT,  POTTER, 
MOSCHZISEBB,  FBAZBR.  and  WAIiLINO, 
JJ. 

Alfred  D.  Wller,  of  PblladeJ^bla,  for  appel- 
lant Louis  I^Tinson,  of  PbUadelpbla,  for 
appellee. 

MOSGEZISKER,  3.  Mary  Lane  claimed 
comiwnsation,  under  Act  June  2,  1915  (P. 
Ii.  736),  for  the  alleged  accidental  deatb 
of  her  hUEtband,  an  employs  of  defendant. 
The  claim  -was  allowed  by  the  Workmen's 
Compensation  Board,  and  this  dedalon  was 
affirmed  by  the  court  bdow.  Defendant  has 
appealed. 

Ui>on  the  facts  Invc^Ted,  Commissioner 
Scott  says: 

"This  case  comes  before  the  board  on  a  peti- 
tion for  determination  of  compensation  due  the 
claimant  under  agreed  facta.  The  statement  of 
facta  precludes  any  other  cause  of  death  than 
that  of  heat  exhaustion  or  prostration,  due  to 
the  heated  condition  of  the  atmosphere.  The 
claimant's  deceased  husband  was  overcome  by 
heat  while  working  at  the  defendant's  lunch 
counter,  on  a  hot  August  day  in  1917,  and  died 
within  two  hours.  There  is  nothing  in  the 
statement  to  show  that  [the  temperature  of] 
the  place  where  the  empIoy6  was  working  was 
hotter  Utan  the  outside  atmosphere,  or  that  he 
was  affected  by  different  heat  conditions  than 
prevailed  tai  the  community  at  large." 

[1,2]  On  the  governing  rules  of  law,  the 
commissioner  correctly  states: 

"The  term  'peismial  injury'  in  our  act  is  con- 
fined to  injunes.  of  accidental  origin  and  such 
diseases  as  naturaUy  result  therefrom,  and  must 
be  held  to  include  anv  form  of  bodily  harm  or 
incapacity  [accidentally]  caused  by  [either]  ex- 
ternal violence  or  phytical  force.  *  ♦  •  A 
stroke  by  lightning,  a  stroke  from  the  direct 
rays  of  the  sun,  a  heat  stroke,  or  heat  prostra- 
tion, are  untoward,  unexpected  mishaps,  and 
accidental  injuries,  within  the  meaning  of  the 
act  •  •  •  It  is  immaterial  whether  the  heat 
prostration  is  produced  by  artificial  heat  or 
by  the  natural  heat  of  the  snn.  directly  or 
through  the  heated  atmosphere,  if  the  exhaus- 
tion comes  from  heat  in  the  course  of  employ- 
ment" 

[3, 4]  In  cases  such  as  the  one  at  bar,  the 
character  and  cause  of  the  injury  must  be 
considered,  in  order  to  determine  whether 
the  results  complained  of  are  pre^erly  at- 
tributable to  "accident"  within  the  meaning 
of  that  term  us  used  in  the  act  of  June  2, 
191S  (P.  Li  73d),  8Ui»'a ;  tor,  wherever  death 
Is  mentioned  in  the  statute,  it  means  death 
resulting  only  from  unforeseei)  violence  to 
the  physical  structure  of  the  body  and  Its 
resultant  effects  (section  801,  P.  L,  738),  or. 
In  other  words,  death  from  "an  accident" 
hai^enlng  in  the  course  of  the  deceased  per- 
son's employment  as  distinguished  from 
either  ordinary  or  occupational  disease  de- 
veloped during  the  course  of  such  employ- 
ment; these  latter  not  being  within  contem- 
plation of  the  act  This  subject  is  fully  dis- 
cussed In  McCanley  v.  Imperial  Woolrai  Co., 
104  Atl.  «1T. 

Tha  learned  commissioner  la  not  without 


authority  in  holding  heat  prostration,  under 
circumstances  such  as  those  at  bar,  to  fall 
within  the  meaning  of  the  word  "aoddent" 
as  that  term  is  eoiployed  In  modem  compen- 
sation legislation,  and,  we  may  add,  as  It 
la  used  in  the  law  of  Insurance.  In  lamay, 
Imrle  &  Co.  t.  Williamson,  Law  Rep.  A.  01 
1908,  437,  430,  Lord  Lorebum,  spealdng  for 
the  House  of  Lords,  said: 

"This  man  died  from  an  accident  What 
killed  him  was  a  heat  strtAe,  coming  suddenly 
and  unexpectedly  upon  him  while  at  work. 
Such  a  stroke  is  an  unusual  effect  of  a  known 
cause,  often,  no  doubt  threatened,  but  generally 
averted  by  precautions,  which  experience,  in  this 
instance  had  not  taught  It  was  an  unlooked- 
for  mishap  in  the  course  of  his  emplovmoit 
In  common  language,  it  was  a  case  of  acci- 
dental death." 

See,  also,  Maskery  r.  Lancadilre  Shipping 
COk,  decided  by  the  Oourt  of  Appeals,  ESog- 
land,  and  reported  In  7  Butterworth's  Wotic- 
men's  Compensation  Cases,  428,  430,  where 
the  engineer  on  a  steamship  met  his  death 
from  a  heat  stroke  while  crossing  the  Bed 
Sea.    The  contention  of  defendants  was  that 
they  were  not  liable  "because  the  Red  Sea  is 
always  very  hot  and  there  was  no  special 
heat  on  that  particular  day  more  than  iieople 
in  the  engine  room  going  througji  the  Red 
Sea  would  ordinarily  be  exposed  to."    In  af- 
firming an  allowance  of  compensation,  the 
court  held  that  the  Ismay  Case  applied,  and 
the  opinion   refers  to   the   beat   stroke   as 
"an  occurrence  which  was  in  its  nature  for- 
tuitous."    Andrew  v.  Failsworth  Industrial 
Society,  90  Law  Times  Reports  (New  Series) 
611,  612,  Involves  death  from  a  stroke  oC 
lightning;   Pack  v.  Prudential  Casualty  Cb., 
170   Ky.   47,   B6,   186    8.    W.   496,   L.   B.   A. 
1916E),   952,    death    from    sunstroke;    and 
McGlinchey  et  al.  v.  Fidelity  Casualty  Co., 
80  Me.  251,  268,  14  Atl.  13,  .6  Am.  St  R^». 
190,  death  from  fright— all  held  to  be  ae- 
ddental;  while  N.  W.  Commercial  Travelera' 
Ass'n  V.  London  Guarantee  &  Accident  Co., 
10  Manitoba  Rep.  (Queen's  Bench)  637,  holds 
death   from  frost   to   be   within   the  terms 
"bodily   injuries  effected    through   external, 
violent  and  accidental  means."     Finally,  N. 
A.  Life  8t  'Accident  Ins.  Co.  T.  Burrougjia, 
69  Pa^  43,  51,  8  Am.  Rep.  212,  a  case  wh»« 
an  assured  strained  himself  while  loadine 
hay,   defines   "accident"   as  "an  event  that 
takes  place  without  one's  foresight  or  expec- 
tation;   •    •    •    an  accident  signifies  hap- 
pening by  chance  or  unexpectedly,    •    •    • 
casual  [or]  fortuitous."    Of  course,  neither 
this  last  ruling  nor  any  other  of  the  insur- 
ance cases  mentioned  can  be  looked  upon  as 
governing  the  present  compensation  daltn; 
but  all  are  illustratlTe  of  the  liberal  views 
entertained  by  the  courts  as  to  the  meaning 
of  the  term  "accident"  in  determining  liabil- 
ity for  death  or  personal  Injdry. 

[6]  Section  422  of  the  act  of  1916,  supra 
(P.  L.  763),  provides  that  the  facts  on  whldti 
a  claim  for  compensation  depends  may  be 
agreed  upon,  and,  in  that  event,  the  "petitloa 
shall  odntalitthe  agreed  fymta  and  shall  Imi 
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mgned  by  all  parties  in  interest"  .Sectl(Hi 
125  (P.  li.  754)  provides  that,  on  an  appeal  to 
tbe  courts,  such  agreement  shall  be  included 
in  the  transcript,  or  record,  sent  up  for 
consideration.  In  the  present  Instance,  the 
agreement  itself  has  not  been  physloaUr 
brought  before  us,  as  it  should  be,  but  the 
commissioner's  findings  are  that  the  state- 
ment of  facts  contained  tiierein  "precludes 
any  other  cause  of  death  than  that  of  heat 
exhauBtloa  or  prostration,  due  to  the  heated 
oonditlcm  of  the  atmosi^ere";  henoe  we 
must  take  It  no  organic  weakness  or  occu- 
pational disease  can  be  acootmted  tbe  proxi- 
mate cause  of  the  death  of  claimant's  hus- 
band, but  tbe  casualty  was  attaibutable  sole- 
ly to  the  unexpected  and  yiolent  etTect  of  the 
heat  TXpon  the  'physical  structure  of  de- 
ceased's body,  and  tills  was  properly  held  by 
tbe  Compensation  Board  and  the  court  below 
to  be  an  accidental  death  wltblii  tlie  meaning 
of  the  act. 

'  [(]  Appellant's  contention  that  "the  whole 
intent  of  this  lei^lation  [compensation  law] 
is  based  upon  tiie  theory  that  the  employ- 
ment in  which  tbe  person  is  engaged  Is  the 
proximate  cause  of  the  injury,"  is  without 
merit  In  this  connection  is  is  sufDclent  to 
call  attention  to  Dzikowska  v.  Sapector  Sted 
Co.,  259  Pa.  578,  581.  106  AtL  851.  Then 
the  deceased,  during  an  Intermission  In  his 
work,  while  waiting  for  matMlal,  ^tmdt  a 
nuitdi  for  tbe  pwpose  of  lighting  a  cigarette, 
and,  as  a  result,  his  clothing  ignited  and  he 
was  fatally  burned.  We  sustained  an  award 
in  favor  of  the  widow,  and  said,  inter  alia: 
"In  the  oompenBation  acta  of  some  of  the 
states,  compensatioD  is  allowed  only  for  inju- 
ries 'arising  out  of  and  in  the  coarse  of  bis  em- 
ployment,' thus  attaching  two  oo&diti(»i8  to  the 
right  to  recover.  In  the  Pennsylvania  Btatnt& 
the  words  'arising  out  oF  do  not  appear;  and 
we  are  ther^ore  relieved  from  th«  necessity  of 
conddering  the  qnestion  whether  in'  this  case 
the  accident  arose  out  of,  or  was  due  to  the 
character  of,  the  employment.  Under  our  stat- 
ute compensation  is  given  for  personal  injury 
or  death  of  an  employ^  'bv  an  accident  in  the 
course  of  his  employment. 

In  the  present  case,  the  court  below  ri^tly 
held  that  claimant's  husband  died  from  an 
accident '  happening  In  the  course  of  his  em- 
ployment, within  the  meaning  of  the  act  tut 
1916. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  sustaining  the  allowance 
of  compensation  is  affirmed. 


(sa  Pa.  tU) 
McOADLSST   t. 


IMPERIAL  WOOLEN   CO. 
et  aL 

(Supreme  Court  of  Penns^vania.     May  6, 
1918.) 

1.  Masteb  and  Servant  €=s>417  (414)— Wobk- 

uen's  Coufenbatjon  Act  —  BErEBEB  — 

Status. 

A    compensation    referee   is  an    officer    of 

Workmen's  Ompensation  Board,  with  defined 

powers,  and  Ids  records  belong  to  files  of  court, 


and,  on  a^ptwal,  are  before  it  for  review,  with: 
in  limitations  of  Workmen's  Compensation  Act 
June  2,  1916  (P.  I*  786k  751,  VSS)  f  |  409,  41^ 
421. 

2.  Masteb  and  Skkvant  •=9416— Wobkmxn's 
CouPENSATiON  Act— BzvBBEE'a  Findinos— 
B£vixw  BT  Compensation  Boabd. 
Under  Workmen's  Compensation  Act  Jime 

2.  1915  (P.  L.  736),  Compensation  Board,  if 
nof  sustaining  referee's  decision,  may  not  re- 
verse on  question  of  fact,  but  must  grant  a  hear- 
ing de  novo,  and  substitute  its  own  findings  and 
conclusions,  and,  on  appeal  on  alleged  error 
of  law,  must  act  solely  on  referee's  record,  and 
sustain,  reverse,  or  modify  his  final  order. 

3.  Masteb  and  Sebvant  9=>416— Wobkmbn's 
cohfensation  aot— appeai,  to  compensa- 
tion boabd. 

Appeals  to  Workmen's  Compensation  Board, 
taken  under  Workmen's  Compensation  Act  June 
2,  1915  (P.  L.  763)  |  420,  amount  to  a  writ  of 
error,  and  if  taken  under  section  421  amount  to 
a  motion  for  a  new  trial  l>efore  board,  instead 
of  referee. 

4.  Master  and  Servant  9=9416— Worki£en'8 
oomfbnsatzon  a<n>— appkai,  to  compensa- 
TION Board— "Bbboe  of  Law." 

Under  Workmen's  Compensation  Act  June 
2,  191S  (P.  L.  736),  a  referee's  finding  of  fact 
withont  any  evidence  at  all  is  an  "error  of  law," 
within  section  420  {P.  L  763),  giving  an  appeal 
from  referee's  deeidon  to  Compensation  Board 
on  errors  of  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fint  and  Second  Series,  Elrror  of 
Law.] 

6.  Master  and  Sebvant  «=>4ie— Workmen's 

CoMPENaATiON  AoT— Appeai.  to  Compenka- 

TiON  Boabd— Nature  of  Appkaz.. 

Where  referee's  ultimate  finding  is  in  form 

of  a  mixed  ocmcluston  of  fact  and  law,  and 

classification  of  aptteal  to  Compensation  Board 

under  Workmen's  Compensation  Act  June  2, 

1916  (P.  L.  753)  |{  420,  421,  is  not  made  plain 

by  appellant,  the  board  must  ezerdse  its  discre- 

tiiMi  in  determining  its  nature. 

6.  Master  and  SwvAin  «=s>41&— WoBsanCN's 

OQMPENaATION  AOTV— APPEAI,  TO  COMPBNSA- 
'  WON     BOAVD— QXTESmON     OF     FACT— DbTER- 
VINAnON. 

Where  referee's  finding  is  attacked  because 
testimony  was  insuffident  to  Justify  it  and  not 
because  there  was  no  legal  evidence  whatever  to 
warrant  it  a  question  of  fact  arises,  and,  under 
Workmen's  Compensation  Act  June  2,  1915  (P. 
L.  753)  i  421,  the  board  must  sustain  referee 
or  grant  a  hearing  de  novo. 

7.  Master  and  Servant  (»=>416— Workmen's 
Compensation  Act— Hearino  De  Novo  bt 
Compensation  Boabd— Bvidbnce. 

On  Cotbpensation.  Board's  bearing  de  novo 
under  Workmen's  Compensation  Act  June  2, 
1915  (P.  L.  753)  f  421,  depositions  taken  be- 
fore referee  may,  b^  agreement  of  parties,  be 
accepted  as  proofs,  either  for  purpose  of  board's 
finding  of  its  own  facts  or  its  adoption  of  ref- 
eree's findings,  though  on  bearing  under  section 
420,  on  point  of  law,  testimony  cannot  be  re- 
examined for  fihding  of  new  facts,  as  referee's 
findings,  not  appealed  from,  are  final  under  sec- 
tion 409  (P.  L.  751).   . 

8.  Appeal  and  Ebbob  «3>1—Statuis—" Ap- 
peal." 

"Appeal"  has  no  conclusive  meaning,  and  it 
is  necessary  in  each  instance  to  look  to  particp- 
lar  act  giving  an  appeal,  to  determine  powers 
to  be  exercised  by  appelate  court 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ap- 
peal.] 
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9.  Masteb  and  Sebvant  4=»417(3)— Work- 
uxr'b  Compenbatiow  Law  —  Apfeai.  fboic 

OOVPENSATION   BOAIU)  TO   COUHON   PLEAS— 

Natckb. 
Under  TVorkmen'a  Compensation  Act  Jim» 
2,  1»15  (P.  L.  751,  754)  ||  400,  425,  appeal 
from  Compensation  Board  to  common  pleas  is 
in  nature  of  certiorari,  intended  to  prevent  ap- 
peals to  courts,  except  for  errors  of  law,  and  to 
nasten  final  determination  of  claims. 

10.  Oebtiorabi  €=>d4(l)— Bxtbnt  or  Review. 
Review  on  certiorari  is  usually  limited  to 

a  mere  inspection  of  record,  to  see  whether 
judgment  conforms  therewith,  or  whether  lower 
court  exceeded  its  jurisdiction  or  abused  its  dis- 
cretion, and  genercilly  the  lower  court's  (pinion 
is  no  part  of  record. 

11.  Masteb  and  Servant  «=»417(5)— Wobk- 
men's  Coxfensation  Act— Cebtiobabi  to 
CouMON  Pleas — Review. 

In  proceedings  under  Workmen's  Compensa- 
tion Act  June  2,  1915  (P.  L.  73Q,  the  appellate 
court,  on  certiorari,  may  examine  the  opinion 
of  the  board,  to  see  the  basis  on  which  it  acted. 

12.  Master  and  Sebvant  d=>417(4^)  — 
Wobkmen's  Oompehsation  Act  — Revhw 
BY  CoicuoN  Pleas— Notes  or  Testimont. 

Notes  of  testimony  are  not  properly  part  ot 
record  sent  up  on  appeal  from  Compensation 
Board  to  common  pleas  under  Workmen's  Comr 
pensation  Act  June  2,  1916  (P.  L.  754)  f  425, 
and,  if  mistakenly  included  in  record,  should 
not  be  considered. 

13.  Maoteb  and  Servant  «=>418(5)— Wobk- 
men's Compensation  Act— Review  by  So- 
pebiob  and  Supbemk  Ooubts— Natube. 

Under  Workmen's  Compensation  Act  June 
2,  1915  (P.  L.  761,  754,  756)  »  409,  425,  433. 
right  of  review  by  Supreme  and  Superior  Oourta 
in  a  compensation  daim  Is  on  certiorari  alone, 
and  they  may  examine  everything  properly  con- 
tained in  records  sent  to  common  pleas,  includ- 
ing findings  and  reasons  of  referee  and  Com- 
pensationBoard,  and  reasons  of  court  below. 

14.  Evidence  4=9l4— Jitdioiai.  NonoB— Air- 

THBAX. 

It  is  a  matter  of  general  knowledge  that  an- 
thrax is  primarily  a  disease  of  animals,  such  as 
sheep,  which  may  be  transmitted  to  men  han- 
dling infected  animal  materials,  like  wool,  by  the 
entrance  of  anthrax  badlli  into  the  body  and 
their  rapid  multiplication  and  development. 

15.  BviDKNCE  «=»317(18)— Masteb  and  Sekv« 
ANT  «=s>404,  406(4)— Wobkmxn'b  Comfensa- 
TiON— Heabsay. 

In  a  claim  for  compensation  under  Work- 
men's Compensation  Act  June  2,  191B  (P.  L. 
736),  what  deceased  said  as  to  the  cause  of  a 
mark  upon  his  neck  was  hearsay,  which,  stand- 
ing alone,  was  insufficient  to  sustain  referee'* 
findings  for  daimant 

16.  Masteb  and  Servant  9=»416  —  Work- 
men's Compensation  Act — Death  ebom  In- 
jury BY  Accident  in  Ootjbse  or  Employ- 
ment—Findings. 

On  claim  under  Workmen's  Compensation 
Act  June  2,  1916  (P.  L.  736),  for  wool  sorter's 
death  from  external  anthrax,  referee's  findings 
that  he  received  a  scratch  on  his  neck  in  the 
course  of  his  employment,  and  that  anthrax 
germs  then  entered  his  body,  causing  his  death, 
justified  conclusion  that  he  died  as  result  of  in- 
jury by  acddeat  in  course  of  his  emj^oyment. 

17.  Master  and  Sebvant  «=3404  —  Wobk- 
men's Compensation  Act— Oonbtbdction. 

Workmen's  Compensation  Act  June  2,  1915 
(P.  Ia  736),  contemplates  liberality  in  the  ad- 
mission of  proof  and  the  inferences  reasonably 
to  be  drawn  therefrom. 


18.  Master  and  Sebvant  4s»406  (4>— Work- 
men's Compensation  Aot— Aooidxnt  —  On- 
OmtSTANTIAIi  Evidencb. 

The  probable  nature  of  an  acddent,  followed 
by  death  for  which  compensation  is  daimed,  un- 
der Workmen's  Compensation  Act  Jane  2,  1915 
(P.  L.  736),  may  be  established  by  drconiatan- 
tial  evidence. 

19.  Mabixb  aud  Sbbtant  ^>415— Work- 
men's Compensation  Act— Proofs. 

Workmen's  Compensation  Act  June  2,  1915 

J?.  L.  752,  753,  765)  M  417,  421,  428.  and  Act 
une  2,  1916  (P.  L.  760)  f  17,  parmits  liberal 
investigation  by  hearing  and  otherwise,  and 
after  all  data  have  been  gathered,  without  regard 
to  technical  rules,  the  proofs  must  be  examined, 
and  irrelevant  and  incompetent  testimony  «x- 
duded,  and  findings  must  rest  on  relevant  and 
competent  evidence. 

20.  Master  and  Servant  «=s>405(1)— Work- 
men's Compensation  Act  —  Findings  — 
Heabsay. 

Under  Workmen's  Compensation  Act  June 
2,  1915  (P.  Ll  752,  763,  766)  It  417,  421,  428, 
and  Act  June  2,  1915  (P.  L.  760)  i  17,  relating 
to  findings  and  procedure,  neither  referee  nor 
Compensation  Board  has  right  to  find  material 
facts  on  hearsay  alone. 

21.  Master  and  Servant  «a»872  —  Work- 
men's OOMFRirflATIOn  AOT  — OoCUPATIOIfAL 

Diseases.   . 
Workmen's  Compensation  Act  June  2,  1915 
(P.  Ll.  736,  738)  K  1>  301,  defining  terms  and 
liability,  contemplate  injuries  by  acddent  only, 
and  do  not  cover  occupational  diseases. 

22.  BiCasteb  and  Servant  «=3872  —  Work- 
men's OOMFXNSATION   ACT  —  "IWJURT"   — 

"Personal     Injury"   —   "Acoidkni^     is 

OouBSE  OE  Employment." 
Under  Workmen's  Compensation  Act  Jane 
2,  1916  (P.  L.  738)  {  301,  defining  "injuiy"  and 
"personsi  injury,"  injury  to  physical  structure 
of  body  need  not  be  by  external  violence,  and  if 
acddent  causing  injury  is  a  mishap  or  fortui- 
tous happening,  not  expected  or  designed,  it  is 
an  "aoddent  in  course  of  employment" 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  F'irst  and  Second  Series,  Injury; 
Personal  Injury.] 

23.  Masteb  and  SebyaniT  «=»373  —  Wobk- 
men's Compensation  Aot  —  Acaroairr  in 
CoiTBSB  OF  Employment. 

Under  Workmen's  Compensation  Act  June 
2,  1916  (P.  U  788)  i  301,  defining  injury  by 
acddent  in  course  of  employment,  death  from 
germ  infection,  to  be  within  the  act,  most  be 
sudden  devdopment  from  some  abrupt  violence 
to  physical  structure  of  body,  and  not  result  of 
a  gradual  development  from  long  exposure  to 
natural  dangers  inddent  to  employment. 

24.  Master  and  Servant  $=3416  —  Work- 
men's   OOMFENBATION    AOT    —    APPEAL    TO 

Compensation  Board. 
Where  Compensation  Board,  on  appeal  from 
referee,  treated  appeal  as  invdving  a  question  of 
law,  within  Workmen's  Compensation  Act  June 
2,  1916  (P.  L.  753)  {  420,  it  could  not  make 
separate  findings  of  fact,  so  that  prdvision  of 
section  409  (P.  L.  751),  that  its  findingB  of  fact 
should  be  final,  did  not  apply. 

25.  Certiorari  «=»66— Findings  —  Compe- 
tency or  Evidence— Pbesxjmption. 

On  certiorari,  where  the  testimonv  ia  not  be- 
fore the  court,  it  must  assume  that  the  evidence 
was  competent,  rdevant,  and  suffident,  in  the 
absence  of  findings  as  to  its  character. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Ciounty. 

Claim  under  the  Workmen's  Compensation 
Act  by  Mary  UcCanley  for  compensation  for 
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tbe  death  of  ber  deceased  husband,  James 
McOaaley,  agaliiBt  tbe  Imperial  Woolen  Ck)m- 
pany,  employer,  and  the  London  Gnarantee 
&  Accident  Company,  Insnrer.  From  a  Judg- 
ment reversing  a  dedsttm  of  tbe  Workmen's 
Compen^tlon  Board,  setting  aside  the  ref- 
eree's award  of  compensation,  defendant  ap- 
peals.   Affirmed,  with  a  procedendo. 

ArgAed  before  MBSTRBZAT,  POrTTER, 
MOSOHZISKEB,  FRAZBR,  and  WALUNO, 
JJ. 

O.  Donald  Swartz  and  WlUlam  W.  Sml- 
tbers,  both  of  Philadelphia,  ft>r  appellant 
I.  D.  Levy  and  William  Linton,  both  of  Pbll- 
adelpbla,  for  appellee. 

MOSCHZISKE3R,  J.  The  plaintiff,  widow 
of  James  McCauIey,  claimed  compensation 
for  the  death  of  ber  husband.  Tbe  referee 
found  in  favor  of  the  claimant  The  Work- 
men's Compensation  Board  reversed  this 
finding.  Tbe  case  was  removed  to  tbe  com- 
mon pleas  of  Philadelphia  county,  which  re- 
versed tbe  board  and  affirmed  tbe  referee. 
Tbe  defendant  employer  entered  the  present 
appeal.  Several  interesting  points  of  law 
are  thus  raised,  wblcta  we  shall  pass  upon 
separately.  Tbe  first  of  them  may  be  divided 
into  three  branches;  1.  e.,  tbe  JurisdlctioQ  on 
appeal  of  (a)  the  Compensation  Board:  (b) 
tbe  common  pleas ;  and  (c)  this  court  They 
win  be  considered  in  tbe  order  stated. 

[1, 2]  Tb6  act  of  June  2,  1915  (P.  L.  736), 
In  section  400  (P.  L,  761),'  stipulates  that  "a 
referee's  findings  of  fact  shall  be  final,  un- 
less the  board  shall  allow  an  appeal  there- 
from as  hereinafter  provided."  Section  419 
(P.  L.  753)  provides  that  any  party  In  interest 
may  appeAl  to  the  board  on  tbe  ground:  (1) 
That  tbe  referee's  dedslon  is  not  "in  conform- 
ity with  tbe  terms  of  this  act  or  that  tbe 
referee  committed  any  other  error  of  law"; 
(2)  that  the  findings  of  fact  and  conclusion 
of  the  referee  are  "unwarranted  by  the  evi- 
dence^"  or  "because  of  fraud,  coercion  or  other 
improper  conduct  by  any  party  in  interest" 
Section  420  (P.  I*  763)  provides  that  when 
an  appeal  is  based  on  alleged  error  of  law, 
tbe  board  may  either  sustain,  reverse  or 
modify  the  decision  of  the  referee.  Section 
421  (P.  L.  753)  provides  that  when  the  appeal 
is  taken  on  tbe  ground  that  tbe  referee's  de- 
cision is  unwarranted  by  the  evidence,  or 
because  of  improper  conduct  by  a  party  In 
interest  the  board  may  either  sustain  the 
referee  or  "grant  a  hearing  de  novo." 

The  referee  is  an  officer  of  the  board,  vest- 
ed with  defined  duties  and  powers.  All  rec- 
ords made  by  him  belong  to  the  files  of  that 
body,  and,  on  appeal,  are  before  it  for  re- 
view, within  the  limitations  of  the  act  Tbe 
statute  contemplates  and  requires  that  if, 
after  inspection  and  consideration  of  the  ad- 
judication and  evidence,  the  board  does  not 
sustain  the  referee's  final  decision,  before  the 
former  may  reverse  on  a  question  of  fbct,'lt 
must  grant  a  hearing  de  novo,  make  Investi- 
gation, and  snbatltQte  Its  own  findings  of 


fact  and  conclustons  thereon,  for-  snch  find- 
ings of  tbe  referee  as  are  not  adopted;  but 
when  an  ai^>eal  is  based  only  on  alleged  er- 
ror of  law,  tbe  board  must  act  sol^  upon 
the  record  of  the  referee,  and  thereon  it  may 
either  sustain,  reverse,  or  modify  tbe  tatter's 
final  order. 

[3, 4]  That  learned  Jurist  President  Judge 
Shafer,  of  the  common  pleas  of  Allegheny 
county.  In  Talch  v.  Jones  &  LaugfaUn  Sted 
Company,  66  P.  L.  J.  636,  637,  conecUy  con- 
strues the  act  of  1915,  supra,  thus: 

Appeals  to  the  board  "are  taken  under  two 
sections  of  the  act  [420  and  421].  The  fint 
amounts  to  a  writ  of  error,  and  the  second  to  a 
motion  for  a  new  trial;  the  new  trial  to  be  had 
before  the  board,  instead  of  the  referee.  The 
first  of  them  Is  to  redress  errors  of  law  com- 
mitted by  the  referee,  and  the  second  to  review 
bis  findings  of  fftct  when  it  ii  claimed  they 
are  not  warranted  by  tbe  evidence.  The 
finding  of  &ct  without  any  evidence  at  all 
is  an  error  of  law.  WhQe  tbe  appeal  in  this 
case  is  taken  because  it  is  alleged  that  the  find- 
ings of  fact  are  not  supported  by  the  evidence, 
this  does  not  prevent  the  board  from  treating 
the  appeal  as  taken  under  section  420,  rather 
than  section  421.'' 

[5]  In  cases  of  the  character  of  the  present 
claim,  the  ultimate  finding  is  often  cast  to 
the  fbrm  of  a  mixed  conclusion  of  fact  and 
law;  and  under  such  circumstances,  if  the 
classification  of  an  appeal  is  not  made  plain 
by  the  appellant  ez  necessitate  the  board 
must  exercise  Its  discretioQ  in  determining 
the  nature  thereof.  Here,  admittedly,  the 
appeal  was  properly  treated  as  turning  on  a 
point  of  law. 

[6]  The  real  contention  is  an  utter  lack  of 
legal  evidence  to  sustain  the  referee's  con- 
clusion that  the  death  of  James  McCauley 
was  occasioned  by  an  accident  oocnrrlng  in 
the  course  of  bis  employment  In  other 
words,  tbe  defendant  employM'  does  not  cm- 
trovert,  as  nuitter  of  fact,  that  UcCanley'B 
death  was  due  to  the  cause  set  up  by  claim- 
ant but  denies  there  is  any  legal  proof  to 
show  that  this  causal  event  which  is  alleged 
as  an  acddoit  baippened  while  deceased 
was  acting  in  the  course  of  his  employment 
This  contention  raises  a  question  of  law, 
whlc^  the  board  had  power  to  determine 
under  section  420,  up(m  a  consideration  ot 
the  legal  adequacy  of  the  testimony  taken 
before  the  referee.  Had  tbe  attack  been  rim- 
ply  upon  the  ground  that  the  testimony  was 
insufficient  in  fttct  to  Justify  the  tatter's 
findings,  and  not  that  there  was  no  legal  evi- 
dence whatever  to  warrant  them,  a  question 
of  fact  not  of  law,  would  have  been  raised, 
and,  under  section  421,  tbe  board  would  have 
been  obliged  either  to  sustain  Che  referee  or 
grant  a  new  hearing. 

[7]  On  a  bearing  de  novo  under  8ecti<m 
421,  tbe  deiKMltlonB  taken  before  the  referee 
might  by  agreement  ot  the  parties,  be  ac- 
cepted Iqr  the  board  as  proofs  in  the  case, 
either  for  the  purpose  of  finding  its  own 
facts  or  formally  adc^ing  those  stated  by 
the  referee;  but  on  a  hearing'  sol^  to  deter- 
mine a  p<4nt  of  law,  raised  by  appeal  under 
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fMvtlon  420,  the  testimony  has  no  place  In 
the  condlderatloo  for  the  pnrpoee  of  finding 
new  facts,  becanae  those  found  by  the  leferee^ 
being  unappealed  from,  are  &ial  nnd6r  sec- 
tion 409.  In  a  case  like  the  one  at  bar,  boir- 
ever,  the  boaiyl  must  cooaider  the  legal 
Buffitiency  of  the  testimony,  not  to  find  new 
facts,  bat  in  order  to  determine  whether  or 
not  those  relied '  iipoa  by  the  referee  may 
stand  in  law.  Of  course.  If  the  appeal  raises 
both  questions  of  fact  tend  law,  the  board 
may  treat  It  acoordinsly.  In  this  Instance 
the  board  acted  in  confortnlty  with  the  in- 
tent of  the  parties  and  proper  procednre 
when  it  finally  disposed  of  the  point  involved 
as  one  of  law.  The  question  of  the  correct- 
ness of  its  legal  condn^ton  will  be  adjudged 
later  in  this  opinion. 

[1,1]  The  next  matter  for  bur  considera- 
tion concerns  the  rights  and  duties  of  the 
Vommbn  pleas  upon  the  appeal  to  that  tribu- 
nal from  the  decision  of  the  compensation 
board.  Section  409  of  the  act  of  1915,  supra, 
provides  tliat  "the  board's  findings  of  fact 
sliaU  in  all  cases  be  final,  •  •  •  [but] 
from  any  decision  of  the  beard  on  a  question 
of  law  an  appeal  may  be  taken  to  tihe  courts 
as  hereinafter  provided."  Section  426  (P. 
li.  764)  proTldea  that,  if  any  party  In  interest 
desires  to  appeal  from  the  decisloa  of  the 
board  "on  niAtters  of  law,",  he  must  file 
notice  in  the  appropMate  court;  of  common 
pleas,  and,  bi  such  case,  -(^.^all  be  the  duty 
of  the  Boveau  of  Vfox^uapn'a  Compensation 
to  prepare  and  deliver  to  the  prothonotary  of 
the  i»:oper  county  "a  tranacript  of  the  •  *  * 
finding  of  fact  and  award  or  disallowance  of 
compensatioQ.  or  modification  thereof.  In- 
volved in  the  appeal."  As  recently  stated  in 
Franklin  Film  Manufacturing  Coipaxattoa, 
268  Pa.  422,  426,  96  Aa  623,  624: 

'  "At  iSie  pl«flent  time, 'in.  our  law,  the  word 
'appeal'  hu  no  conclusive  meaning;  *  *  * 
therefore,  it  is  necessary  in  each  instance  to 
look  at  the  particular  act  of  assembly  giving 
the  right  of  appeal,  to  determine  just  whet 
powers  are  to  be  exercised  by  tite  appellate 
eourt" 

-  The  statute  here  in  question  makes  no  pro- 
yislon  for  bringing  ut>  the  testlmoiqr  to  the 
courts  by  sealing  a  billv  cevttfying  the  record 
thereof,  or  other- known  method;  more  than 
this,  the  act  partlcoUrly  presertbes  .  what 
shall  be  swt  to  the  common  pleas — slgitffi- 
cantly,  in  view  of  its  provisions  as  to  the 
i^nality  of  the  findings  of  fact,  omitting  ref- 
erence to  the  evidence  taken  before  the  leif- 
eree  or  board — all  of  which  makes  it  dear 
that  the  appeal  to  the  common  pleas  con- 
templated by  this  statute  is  in  the  natufe  of 
a  certiorari;  the  purpose  probably  being  to 
prevent  appeals  to  the  ^ooorts,  except  for 
etrora  of  law,  and  thus  to  liasCen  the  final 
determination  of  claims  under  the  act 

It  may  be  noted  that  if,  on  appeal  to  the 
courts,  the  Legislature  bad  desired  the  testi- 
mony '  In  workmen's  compensation  oaaas 
brought  Tip  for  oonsideration,  it  knew,  bow 
to  accJwnpUsh  tUs  end*  aa  Shown  byartdcle 


6,  sectloD  18,  ct  the  PubUc  Service  Oi»apaiiy 
Law  (Act  July  26,  1918  [P.  L.  1874.  1426]). 
where  It  Is  provided  that,,  ob  such  aspeals 
from  the  Utilities  Oommlssion,  tba  testi- 
mony shall  be  certified,  "under  seal,"  as  part 
of  the  record  for  oon^demtion.  See  St.  Clair 
borough  V.  Tamaqua  &  P.  B.  By.  Cow  268 
Pa.  462,  467,  103  Aa  287.  ' 

[10-12]  On  certiorari.  Judicial  review  is 
Usually  limited  to  a  mere  In^ectioo  of  the 
record,  to  ascertain  whether  the  Judgment 
In  question  Is  in  conformity  therewith,  or  to  , 
see  whether  the  tribunal  which  rendered  sndi 
Judgment  either  exceeded  its  Jurisdiction  or 
abused  its  discretion;  and,  generally  speak- 
ing, the  opinion  of  the  lower  tribunal  Is  no 
part  of  the  record.  In  otatutory  proceed- 
ings, snd)  as  the  on^  at  bar,  however.  It  la 
now  flra4y  established  with  us  that,  even 
on  certiorari,  an  appellate  court  may  examine 
the  opinion  of  the  court  below  "to  see  the 
basis  on  whldi  it  acted."  Franklin  FUm 
Mfg.  Corp..  supra,  253  Pa.  p.  426,  98  AtL  624. 

Here,  fortunate  for  the  claimant,  the 
material  underlying,  or  subordinate,  findings 
of  both  the  referee  and  board,  as  stated  in 
their  respective  adjudications,  are  consistent 
.with  one  another  and  ahow  the  exact  char* 
acter  of  proof  upon  which  their  divergent 
-ooncliuslonfl  rest  Hence .  albeit  the  common 
pleas  properly  could  not  examine  the  notes  of 
testimony  mistakenly  Included  in  the  record 
sent  to  It  (Carlson's  License,  1^  tau  330,  335, 
18  AtL  8;  Bice,  P.  J„  In  Meenan's  Appeal, 
11  Pa.  Super.  Gt  579,  6S2),  that  tribunal 
was,  and  this  court  now  is,  in  a  position  to 
determine  the  issue  of  the  alleged  lack  of 
legal  evldmoe  to  sustain  the  referee's  allow- 
ance of  compensation.  Whether  or  not  the 
conclusion  of  the  court  below  In  that  regard 
was  correct  we  reserve  ^or  .later  condderadon 
bt  this  opinion. 

[IS]  As  to  the  Jurisdiction  of  the  Si^reme 
Court  on  the  present  appeal,  section  409  of 
the  act  of  1915,  already  quoted,  provides  that 
from  any  dedaion  of  the  board  "on  a  ques- 
tion of  law"  an  appeal  may  be  taken  "to  the 
courts."  The  first  apedflc  mention  of  either 
the  Supreme  or  Superior  Court  occurs  at 
the  end  of  section  425,  as  follows: 

"Any  appeal  from  a  dedaion  of  thelMard  to 
the  courts  of  common  pleas,  and  from  them  to 
the  Supreme  or  Superior  Court,  shall  take  pre- 
cedence over  all  other  dvil  cases." 

The  next  and  only  other  reference  to  the 
latter  courts  appears  in  section  433  (P.  L. 
766),  to  the  effect  that  it  shall  be  the  duty 
of  their  prothonotary  "to  make  a  monthly 
report  to  the  b6ard  of  the  disposition  of  all 
appeals  taken  to  such  courts"  in  workmen's 
compensation  cases.  Thus  It  becomes  appar- 
ent there  is  no  actual  provision  contained 
In  the  act  of  1915,  supra,  authorizing  an 
appeal  from  the  common  pleas  to  either  the 
Supreme  or  Superior  Court;  hence  our  right 
of  review  is  on  certiorari  alone.  Gangewere's 
Appeal,'  61  Pa.  342.;  Diamond  St.  196  Pa. 
254.  am,  46  Ati.  428. 
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The  proceedings  at  bar  being  pnrely  stat- 
utory, and  differing  from  the  common  law, 
as  already  noted,  on  certiorari  our  Jurisdic- 
tion is  more  analogoQs  to  that  exercised 
opon  the  examination  of  eirdty  proceedings 
than  on  the  review  of  common-law  actions, 
and  in  the  former  class  of  ca^es  the  opinion 
of  the  chancellor  may  be  looked  at  to  dis- 
cover the  reasons  for  his  action.  Indepen- 
dence Party  Nomination,  20S  Pa.  108,  111. 
67  Atl.  844 ;  Foy-B  Electian,  228  Pa.  14,  16, 
et  seq.,  76  AtL  713;  FranUin  FUm  Mfg. 
Corp.,  supra.  Therefore,  on  the  j^jfesent  re- 
view, this  court  may  examine  all  that  is  prop- 
erly .  contained  (according  to  the  provisionB 
of  the  act  of  1916,  supra)  in  the  record  sent 
to  the  ooimuon  pleas,  including  the  findings 
and  reasons  stated  In  the  adjudications  of 
the  referes  and  board,  and,  .of  course,  also 
including  th»  reasons  given  by  .the  court  b»- 
low  as  tbe  "basis"  of  its  deidslon,  but  not 
the  notes  of  testimony.      •,,■.. 

The  foregoing  considerations  .^rlng  u»  to 
the  controlling  questian  in  the  case;  1.  &, 
whether  the  records  referred  to  demonstrate 
eltheo:  the  presenc9  or  lack  of  l^eg^l  evidence 
to  sustain  the  findings  of  the.  referee  to  the 
effect  that  dalmant's  husband  came  to  his 
death  ts  the  result  of  an  accUeat  wlildi  hap- 
pened to  him  during  the  course  at  bis  employ- 
ment. 

{14-11]  James  McOauley  was  a  "wool 
wnter"  in  the  employ  oi  defendant  The 
latter  admitted  he  died  "of  externfU,  and  not 
internal,  anthrax."  Concededly,:lt.i4  a  mat- 
ter of  general  knowle4g9 .  that  anthrax  Is 
primarily,  a  disease  of  animals,  socb  as  sheep, 
which  may  be  transmitted  tO:Bien  .^hen  han- 
dling infected  animal  materiatei  like  wooL  It 
la  caused  by  tlie  entrance  into  the  human 
body  of  anthrax  bBCllU,  and  th^  rapid 
nraltlpllcatian  and  dendopment.  The  find- 
ings ot  the  referee  show  a  practical  accord 
among  the  doctors,  produced  as  ei^nerta, 
that,,  in  the  maj<»lty  vt  cases,  the  inoculation 
which  causes  external  ajithnwi  ocours  through 
a  scratch  or  an  abrasion  of  the  skin;  while 
Internal  anthrax  Is  usually  -caused  by  inhal- 
ing the  germ,  or  taking  it  in  with  food. 

The  findings  ftirther  show  that,  xrhen 
James  MeCaul^  went  to  his  work  on  the 
morning'  of  April  4,  1016^  h»  was  perfectly 
well  and  had  no  abrasion  or  mark  upon  his 
DedE,  but  when  be  left  defendant's  plant,  in 
tbe  afternoon  of  that  day,  there  was  a  "little 
scratch,"  or  abrasion,  "abput  the  size  of  a 
dime,"  just  above  the  "Adam's  apple,"  whldi 
caused  a  swelling,  and  that  this  was  the  be- 
ginning of  external  anthrax,  from  which  he 
died  within  three  days.  The  findings  like- 
wise show  projCesalonal  medical  experts  tes- 
tified that.  In  their  opinion: 

"If  dAceased  was  a  wwA  sorter  tas  he  was] 
when  he  went  to  work  on  April  4, 1816,  wltti  no 
marks  on  hia  n««k,  and  sustained  an  abrasion 
about  the  size  of  a  dbne  upon  his  neck,  and  the 
neck  immediately  began  to  swell,  and  external 
anthrax  doveloped,  this  conditian  probdi^  was 


brought  about  by  the  anthrax  germ  entering 
through  the  abrasion." 

In  addition  to  the  findings  just  referred 
to,  others  show  that  on  the  afternoon  of 
April  4th,  as  IfcOauley  was  leaving  defend- 
ant's min,  lie  said  to  his  son,  "I  got  stuck 
with  a  sticker ;"  also  that,  immediately  upon 
his  arrival  home,  he  told  his  wife  that  one 
Of  the  stickers  in  the  wool  which  he  was 
carrying  had  torn  him  in  the  neck.  The 
board  properly  decided  that  what  McOauley 
said,  as  to  the  cause  of  the  mark  upon  his 
neck,  is  hearsay,  and,  standing  alone,  insufiS- 
dent  to  sustain  the  findings  in  favor  of  the 
claimant  made  by  the  referee;  but  we  concur 
in  the  view  of  the  court  below  that  the  other 
facts  in  the  case  constitute  dreumstantlal 
evidence  whldi,  together  with  the  comi)etent 
and  relevant  parts  of  the  expert  professional 
testimony  already  referred  to,  was  adequate 
to  sustain  tbe  referee's  allowance  of  compen* 
sation.  In  other  words,  under  the  drcum- 
stanceb  of  this  case,  deceased  apparently  not 
having  been  where  be  was  liable  to  become 
Inoculated  with  external  anthrax,  except  at 
his  work,  and  he,  as  he  left  defendant's  mill 
on  the  day  In  question,  having  shown  symp- 
toms of  that  disease  by  the  mark  upon  and 
swelling  of  his  neck,  the  inference  may  rea- 
sonably be  drawn,  in  view  of  the  nature  ot 
the  work  <)n  whldi  he  was  engaged,  that  the 
InocUIatlOQ  occurred  during  the  course  of 
his  employment,  m,  as  said  by  one  of  the 
doctors: 

"In  all  probability  "the .  disease  was  caused 
by  the  anthrax  germ  entering  throush  the  skin 
by  reaaon  of  a  'stickar*  from  the  wool  which  de- 
ceased handled  during  the  day." 

In  reaching  tbe  condnsioa  Just  stated,  we 
have  not.  examined  the  notes  of  testimony, 
w9ildi,  a«  herein  previously  dedded,  were 
not  properly  before  the  court  below,  and 
therefore  are  not  pert  of  the  record  on  this 
appeaL  For  tlie  purpose  of, determining  the 
point  involved,  we  have  restricted  our  con- 
sideration to  the  reasons  stated  in  the  several 
adjudications  before  ns,  as  tbe  basis  of  the 
respective  condusions  contained  therein,  and 
tbe  material  underlying  findings  of  tbe  ref- 
eree and  the  board,  which,  as  previously  scat* 
ed,  are  consistent  with  each  other  and  suffi- 
ciently indicate  the  character  of  evidence  up- 
on whldi  the  divergent  ultimate,  or  contr(d- 
llng,  findings  rest  While  findings  of  the  lat- 
ter dass  cannot  be  sustained  on  nevlew,  when 
those  of  the  former  dass  show  a  fatal  lack  of 
legal  evidence  (which  is  not  the  case  at  bar), 
at  the  same  time  it  Is  to  be  kept  in  mind  that 
statutes  of  the  character  of  tbe  one  now  be- 
fore us  oontemplate  liberality  in  the  admission 
of  proofs  and  the  Inferences  reasonably  to  be 
drawn  therefrom;  also  that,  even  under  the 
old  law,  the  probable  nature  of  an  acddent 
followed  by  death  could  be  established  by 
dreumstantlal  evidence  alone.  Weinschenk 
V.  Philadelphia  H.  M.  Bread  Ck>.,  258  Pa. 
96,  1<K  101  AtL  926. 

[II,  20]  On  tbe  subject  of  tbe  proofs,  sec- 
tloii  428  (P.  L.  T6C9  <tf  tbe  act  of  1915,  supra. 
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provides  that  "neither  the  board  nor  any  ref- 
eree shall  be  bound  by  the  technical  rules  of 
evidence  in  conducting  any  hearing  or  in- 
Testigatton."  Section  417  (P.  I*  752)  pro- 
vides that  the  referee,  "either  before  or  after 
any  hearing,"  may  "make  an  investigation 
of  the  facts  set  forth  in  the  petition,  or  cause 
the  same  to  be  made,"  and  that,  with  the  con- 
sent of  the  board,  he  may  appoint  impartial 
experts  to  "ascertain  the  fticts";  while  sec- 
tion 421  states  the  board  shall  have  power  to 
make  such  Investigations  as  it  may  deem 
necessary  to  ascertain  the  facts,  and  to  "em- 
ploy physicians,  surgeons,  or  other  experts, 
to  aid  in  its  investigation."  Section  17  of  the 
companion  act  of  June  2,  1015  (P.  U  768, 
760),  also  provides  that: 

"The  board  and  every  referee  shall  have  the 
power  to  conduct  any  mvestigation  which  may 
be  deemed  necessnr;  to  ascertain  the  facts  of 
any  claim,  or  any  other  matter  properly  before 
snch  board  or  referee,"  and  "such  Investigationa 
may  be  made  by  the  board  or  referee,  personal- 
ly, •••  or  by  any  other  person  or  persons 
authorized  by  law." 

These  provisions  do  not  mean,  however, 
that  either  the  referee  or  board  baa  the  right 
to  find  material  facts  on  hearsay  alone,  wheth- 
er snch  evidence  is  developed  in  the  course  of 
formal  bearings  or  In  less  formal  investiga- 
tions {  for.  In  the  first  place,  the  rule  which 
forbids  the  making  of  material  findings  on 
hearsay  alone.  Is  more  than  a  technical  rule 
of  evidence,  and,  next,  there  Is  Nothing  in 
the  act  before  us  which  Justifies  the  conclu- 
sion that  the  Legislature  Intended  any  such 
loose  method  for  determining  material  facts. 
The  act  permits  liberal  investigation,  by 
hearing  and  otherwise;  but  after  all  the  data 
have  be^i  gathered  without  regard  to  te<dini- 
cal  rules,  then  the  proofs  must  be  examined, 
and  that  which  is  not  evidence  within  the 
meaning  of  the  law,  must  be  excluded  from 
consideration ;  that  Is  to  say,  when  all  the 
Irrelevant  and  incompetent  testimony  has  been 
pnt  aside,  the  findings  must  rest  upon  snch 
relevant  and  competent  evidence  of  sound, 
probative  character  as  may  be  left,  be  this 
either  drcumstantlal  or  direct. 

Here  the  underlying  findings  show  snfflr 
cloit  evidence  of  the  kind  just  mentioned  to 
sustain  the  ultimate,  or  controlling,  findings 
made  by  the  referee,  to  the  effect  thait  the 
scratch  upon  the  neck  of  James  McCauley 
occurred  dating  the  course  ot  his  employ- 
ment, and  at  that  time  the  anthrax  germ  en- 
tered the  body  of  deceased,  subsequently 
causing  his  death.  On  these  latter  findings, 
the  referee  was  justified  In  concluding  that 
McOnuley  died  as  the  result  of  an  injury  by 
accident  while  acting  In  the  course  of  his 
employment,  and  hence  that  claimant  was 
entitled  to  compensation. 

[21]  Section  1  of  the  act  of  1915,  supra, 
provides  that  the  statute  shall  apply  to  "all 
accidents"  occurring  within  this  common- 
wealth; this  being  limited  by  section  301  (P. 
L.  738)  to  cases  where  the  employer  and  em- 
tdoy^  shall  by  agreement,  "either  express  or 
Implied,"  accept  the  provisions  of  the  act 


The  section  In  question  provides  that,  in 
such  instances,  "compensation  for  personal 
injury  to,  or  for  the  death  of,  such  employ^, 
by  an  accident.  In  the  course  of  his  employ- 
ment, shall  be  mada"  It  then  provides  that: 
"The  terms  'injury'  and  'personal  injury' 
•  •  •  shall  be  construed  to  mean  only  vio- 
lence to  the  physical  structure  of  the  body,  and 
such  disease  or  infection  as  naturally  results 
therefrom,"  and,  wherever  death  is  mentioned, 
"it  shall  mean  only  death  resulting  fram  such 
violence  and  its  resultant  effects";  further,  that 
"the  term  'injury  by  an  accident  in  the  courae 
of  his  employment*  *  •  •  shall  not  indndc ' 
an  injury  caused  by  an  act  of  a  third  person 
intended  to  Injure  the  employ^  because  of  rea- 
sons personal  to  him,  and  not  directed  against 
him  as  an  employ^  or  because  of  his  employ- 
ment, but  shall  include  all  other  injuries  sus- 
tained while  the  eiaploy£  is  actually  engaged  in 
the  furtherance  of  the  business  or  affairs  of  the 
employer." 

It  Is  plain  from  these  provisions  that  the 
act  before  us  contemplates  injuries  by  acci- 
dent only,  and  tber^ore  does  not  cover  what 
are  termed  "occupational  diseases." 

[22]  It  remains  but  to  show  that,  In  this 
case,  the  entry  of  the  anthrax  germ  into  the 
body  of  the  deceased,  and  the  disease  or  In- 
fection which  naturally  resulted  therrfrom, 
can  be  held  properly-  to  constitute  an  acci- 
dent within  tile  meaning  of  tiie  act  In  this 
connection,  It  Is  to  be  noted  that  there  is 
nothing  In  the  language  quoted  from  section 
301  which  requires  an  injury  to  have  been 
caused  through  force  externally  applied,  or, 
much  leas,  by  some  tangible  substance  of  ma- 
terial size.  The  words  used  are  "violence  to 
the  physical  structure  of  the  body,"  not  In- 
Jury  to  the  physical  structure  of  the  body 
by  external  vl(rience.  The  violence  In  ques- 
tion may  originate  from  lifting  heavy 
weights,  or  from  ot]\er  provable  causes  (for 
Instance,  Intense  heat  operating  directly  on 
the  part  of  the  body  internally  affected — see 
Lane  v.  Horn  &  Hardart  Co.,  104  Atl.  615,  de- 
cided simultaneously  herewith),  whl<^  effect 
a  sudden  change  In  the  physical  structure  or 
tissues  of  the  body,  and  still  be  vrithln  the 
Compensation  Act.  In  short,  if  the  Incident 
which  gives  rise  to  the  Injurious  results  com- 
plained of  can  toe  classed  properly  as  a  "mis* 
hap,"  or  "fortuitous"  bappmlng — an  "unto- 
ward evmt,  which  is  not  expected  or  design- 
ed"— It  is  an  accident  within  the  meaning 
of  the  Workmen's  Compensation  Act  See 
House  of  Lords  case  of  Fenton  v.  Thorley  & 
Co.,  19  T.  L.  R.  684,  686;  Boardman  r.  Scott 
&  Whltwortb,  [1002]  1  K.  B.  43,  46. 

[23]  When,  however,  death  results  from 
germ  infection,  to  bring  a  case  of  this  char- 
acter n'lthln  the  act  of  1915,  supra,  the  dis- 
ease in  question  must  be  a  sudden  develop- 
ment from  some  such  abrupt  violence  to  the 
physical  structure  of  the  body  as  already  in- 
dicated, and  not  the  mere  result  of  gradual 
development  from  long-continued  exposure 
to  natural  dangers  Incident  to  the  employ- 
ment of  the  deceased  person,  as  In  cases  of 
occupational  diseases,  the  risks  of  which 
are  yoluntarUy  asaamed..  Here  the  anthrax 
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germ,  a  distingnishable  entity,  came  Into  ac- 
tual contact  with  the  deceased,  thus  gaining 
an  entrance  Into  his  body,  and  his  neck  be- 
gan to  swell  and  discolor;  therefore  the 
complaint  from  which  McCauley  died  can 
be  traced  to  a  certain  time  whai  there  was  a 
sudden  or  violent  change  In  the  condition  of 
the  physical  structure  of  his  body.  Just  as 
though  a  serpent,  concealed  in  the  material 
upon  which  he  was  woirklng  had  unexpected- 
ly and  suddenly  bitten  him.  See  Heirs  ▼. 
HuU  &  Co.,  178  App.  Div.  360,  3^  IM  K  T. 
Supp.  767. 

[24,25]  In  reading  this  opinion,  one  must 
constantly  keep  in  mind  that  the  Compensa- 
tion Board  did  not  treat  the  appeal  to  It  as 
on  an  allegation  of  mistake  of  fact,  and  grant 
a  hearing  de  novo,  but 'as  involving  and  turn- 
ing upon  a  question  of  law ;  i.  e.,  was  there 
legal  proof  to  sustain  the  conclusion  of  the 
referee?  Under  these  circumstances,  that 
body  had  no  power  to  make  separate  findings 
of  fact;  hence  the  statutory  rule  that  "the 
board's,  findings  of  fact  shall  in  all  cases  be 
final"  (held  to  be  binding  upon  the  courts  in 
Poluskiewlcz  V.  P.  *  E.  C.  &  I.  Co.,  257  Pa. 
305,  101  AU.  638)  does  not  apply.  The  find- 
ings referred  to  In  section  409  of  the  act,  as 
Just  quoted,  mean  either  those  made  after 
a  hearing  de  novo  before  the  board  or  con- 
tained in  the  report  of  the  referee  and  af- 
firmed by  the  former.  In  the  present  case, 
had  the  board  considered  the  appeal  to  it  as 
Involving  questions  of  fact,  granted  a  hear- 
ing de  novo  and  made  its  own  findings,  re- 
stricting them  to  what  It  considered  the  ulti- 
mate, or  controlling,  facts  involved,  the  court 
below  would  have  been  powerless  to  Inter- 
fere, 80  far  as  the  question  now  before  us  is 
concerned,  nnless  the  record  had  been  return- 
ed for  additional  findings  (Poluskiewlcz  v.  P. 
ft  R.  G.  &  I.  Co.,  supra);  for,  on  certiorari, 
the  testimony  not  bdng  up  for  review.  In 
the  absence  of  findings  as  to  the  character 
of  the  evidence,  the  courts  would  be  obliged 
to  assume  the  latter  competent,  relevant  and 
sufildent  (Toole's  Appeal,  00  Pa.  376;  Dl 
Mubiles'  License,  11  Pa.  Super.  Ot  571,  57S; 
Meenan's  License,  11  Pa.  Super.  Ot.  575,  578 ; 
Meenan's  Appeal,  supra).  Here,  however^ 
the  written  opinions  of  both  the  board  and 
referee  so  plainly  show,  by  findings,  the  char- 
acter of  the  evidence,  as  to  enable  the  courts 
to  adjudge  the  legal  question  involved. 
Therefore  the  case  is  reduced  to  this:  We 
having  determined  that  there  is  no  lack  of  le- 
gal proof  to  sustain  the  findings  of  the  ref- 
eree, and  there  having  been  no  appeal  from 
these  findings  as  matters  of  fact,  the  provi- 
sion In  section  409  of  the  act,  that  "a  refer- 
ee's findings  of  fact  shall  be  final  unless  the 
board  shall  allow  an  ai^peal  therefrom,"  ap- 
plies and  governs  In  favor  of  the  appellee. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  of  the  court  below  is  af- 
firmed, with  a  procedendo. 


(m  Pa.  8S6) 
MBSSINGEB  v.  UBJHIGH  VALLEY  B.  CO. 
(Supreme  Court  of  Pennsylvania.    May  6, 1018.) 

1.  Mabtkb  ANn  Skbvant  «=»417(7)— Work- 
men's OOMFKRSATION  ACT— FINDINGS  0» 
COUPKNSATION  BOABD— CONOI.ITSIVENE8B. 

Section  400,  Woikmen's  Compensation  Act 
June  2,  1016,  making  Oompensation  Board's 
findings  of  fact  final  in  all  cases,  includes  all 
instances  where  board  either  adopts  referee's 
findings  or  makes  its  own  findings  after  a  hear- 
ing de  novo,  and  courts  can  grant  no  idiet  from 
its  erroneous  findings. 

2.  Mabteb  and  Servant  «=s>417(334)— Wobk- 
ukn'b  Compensation  Law  — Ruuno  ov 
Compensation  Boabd — Oonolusiveness. 

Where  referee  disallowed  claim  for  com- 
pensation because  employer  and  emplo?^  were 
engaged  in  interstate  commerce,  and  Workmen's 
Compensation  Act  June  2,  1915,  did  not  ap- 
ply, the  Compensation  Board's  affirmance  there- 
of was  final,  and  appeal  therefrom  to  common 
pleas  was  properly  dismissed. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia (Jounty. 

(3lalm  for  compensation  imder  the  Work- 
men's CJompensatlon  Act  by  Myrtle  Messlnger 
against  the  Lehigh  Valley  Railroad  Ompany. 
From  a  Judgment  dismissing  an  appeal  from 
the  Workmen's  Compensation  Board,  sus- 
talnlmg  a  referee's  findings  of  fact,  daimant 
appeals.    AflSrmed. 

Argued  before  MBSTRB3ZAT,  POTTER, 
MOSCHZISKER,  ERAZER,  and  WALLING, 
JJ. 

Ulysses  S.  Koons,  of  Philadelphia,  for  ap- 
pellant Benjamin  O.  Frick  and  Prlchard, 
Saul.  Bayard  &  Evans,  all  of  Philadelphia, 
for  appellee. 

MOSCHZISKER,  J.  PlalntlfT  claimed  com- 
pensation for  the  death  of  her  husband,  who 
was  accidentally  killed  in  tiie  course  of  his 
employment  with  defendant  The  referee 
disallowed  the  claim,  on  the  ground  that,  at 
the  time  of  the  accident  "the  employer  and 
employe  were  then  engaged  in  Interstate  com- 
merce," and  therefore  the  Workmen's  Com- 
pensation Act  of  Pennsylvania  could  not  ap- 
ply, dtlng  New  York  Central  R.  R.  Co.  v. 
WInfleld,  244  U.  S.  147,  152,  37  Sup.  Ct  546, 
61  Ll  Ed.  1045,  L.  R.  A.  lOlSC,  439,  Ann.  Cas. 
1917D,  1139,  and  Erie  R.  B.  Co.  v.  Winfield, 
244  U.  S.  170,  172,  37  Sup.  a.  556,  61  L.  EM. 
1057,  Ann.  Cas.  1918B,  662.  An  appeal  was 
taken  to  the  Workmen's  (Compensation  Board, 
attacking  the  underlying  findings  of  fact 
iqade  by  the  referee  on  the  ground  that  they 
were  not  supported  by  the  evidence  in  the 
case,  and  the  nlttmste  or  controlling  finding 
on  the  ground  that  "absolutely  no  evidence" 
had  been  Introduced  to  sustain  it.  The  board 
aihrmed  the  findings  and  conclusion  of  the 
referee,  and  dismissed  the  appeal,  whereupon 
the  case  was  removed  to  the  common  pleas 
(of  Philadelphia  county),  whidi  tribunal  af- 
firmed the  order  of  the  board.  Plaintift  then 
appealed  to  this  court. 
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[1,2]  Appellant  states  two  qnestlons  In- 
vdvecl: 

(1)  "Are  the  findings  of  fact  by  the  Work- 
men's Oompensation  Board,  •  •  •  upon  ap- 
peal from  the  referee,  final  in  cases  where  there 
is  no  testinuMiy  whatever  to  suppArt  said  find^ 
ings  of  fact?" 

r2)  "Was  there  any  competent  legal  evidence 
before  the  referee  to  sustain  his  finding  of 
fact  that  appellant's  husband  was  injured  while 
engaged  in  an  act  of  interstate  commerce?" 

Section  409  of  the  act  of  June  2,  1915  (P. 
L.  736,  751),  provides  that  "the  board's  find- 
ings of  fact  shall  in  all  cases  be  final."  This 
provision  comprehends  all  Instances  where 
the  board  either  adopts  the  findings  of  the 
referee  or  makes  its  own  findings  on  a  hear- 
ing de  novo,  and,  as  recaitly  ruled  by  us  in 
Polusklewlcz  V.  P.  &  R.  C.  &  I.  Co.,  257  Pa. 
305,  307,  101  AtL  638,  If  the  board  errs  in  lU 
findings,  the  "courts  can  grant  no  relief." 
Here  there  are  no  subordinate  underlying 
findings  as  to  the  character  of  evidence  upon 
which  the'  ultimate  or  controlling  findings 
rest,  and,  since  the  case  before  us  is  on  cer- 
tiorari, the  testimony  taken  by  the  referee  is 
DO  part  of  the  record ;  hence  we  are  not  in 
a  ];)osition  to  determine  the  propositions  stat- 
ed by  appellant.  In  McCauley  v.  Imperial 
Woolen  Co.,  104  Atl.  617,  we  make  a  rather 
minute  examination  of  the  act  of  1915,  supra, 
and  fully  discuss  the  relative  rights,  duties, 
and  Jurisdiction  of  the  Compensation  Board 
and  courts  thereunder.  It  would  serve  no 
aseful  purpose  to  go  OTer  the  same  ground 
again. 

The  assignments  of  error  are  overruled, 
and  the  judgment  of  the  court  below  is  af- 
firmed. 

(Ml  Fa.nt) 

MOONKT  V.  LEHIQH  VALLEY  R.  CO. 
(Supreme  Court  of  Pennsylvania.    May  6, 1918.) 

1.  Master  and  Sebvant  «=»417(3Vi)— Work- 
men's   COUPKNSATION    BOABD  —  INTESLOCU- 

TOBT  Obdbk— Appeal. 
Where  Workmen's  Oompensation  Board 
concludes  that  a  referee's  adjudication  indicated 
that  there  was  no  evidence  before  him  substan- 
tiating the  allegations  of  the  claim  petition,  its 
order  granting  a  hearing  de  novo  is  interlocu- 
tory, and  no  aweal  lies  therefrom. 

2,  Master  and  Servant  «=»417(7)  —  Appeal 
TO  Workmen's  Compensation  Board  — 
Hbabino  De  Novo. 

Where  referee's  conclusions  comprehend  mix- 
ed findings  of  fact  and  law,  the  Workmen's 
Compensation  Board  is  justified  in  treating  the 
appeal  to  it  as  involving  a  question  of  fact, 
and  in  granting  a  hearing  de  novo. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Claim  for  compensation  under  the  Work- 
men's Compensation  Act  by  Elizabeth  Moo- 
ney,  widow  of  an  employ^,  against  the  Le- 
high Valley  Railroad  Company.    The  Work- 


m«i'8  0<Knpensatloo  Board,  after  consid- 
ering the  referee's  report,  granted  a  hearing 
de  novo;  and  from  an  order  of  ttie  Court 
of  Common  Pleas  quashing  an  appeal  from 
the  board,  claimant  appeals.  Appeal 
quashed. 

Argued  before  MBSTREZAT,  POTTER, 
MOSCHZISEER,  FRAZER,  and  WALL- 
ING, JJ. 

Ulysses  S.  Kotma  and  Charles  F.  Gerhard, 
both  of  Philadelphia,  for  appellant  Ben- 
jamin  O.  Frick  and  Pildiard,  Saul,  Bayard 
&  Brana,  all  at  Philadelphia,  for  fwpdlee. 

MOSCHZISKER,  J.  PlalntUf  claimed 
compensation  for  tiie  death  of  her  husband, 
who  was  accidentally  killed  In  the  course  of 
his  employment  with  defendant  The  ref- 
eree made  a  compensation  ohier.  Thereupon 
an  appeal  was  taken  to  the  board,  on  the 
ground  "decedent  was  engaged  In  an  act 
connected  with  Interstate  commerce  at  the 
time  the  accident  occurred,  and  the  Work- 
men's Compensation  Act  of  June  2,  1916, 
(P.  L.  736),  Is  not  applicable  to  the  case." 
The  board  found  that  adjudication  of  the 
referee  "clearly  Indicates  there  was  no  evi- 
dence before  him  that  substantiated  the  al- 
legation of  th6  claim  petition,"  and  con- 
cluded it  could  not  "stistaln  the  findings  of 
fact  of  the  referee";  therefore  it  made  an 
order  granting  "a  hearing  de  novo."  Plain- 
tiff removed  the  case  to  the  common  pleas, 
which  tribunal  determined  the.  order  in  ques- 
tion was  merely  Interlocutory,  quashed  the 
appeal,  and  remanded  the  record.  Plaintiff 
then  appealed  to  this  court. 

[1,2]  The  appellant  states,  inter  alia,  the 
following  questions  for  our  determlnatfoo: 

(1)  "Did  the  Workmen's  Compensation  Board 
have  the  right  to  grant  a  hearing  de  novo  in 
an  appeal  by  def«idant  solely  from  the  referee's 
conclusion  of  law  that  plaintiff's  husband  was 
not  engaged  in  interstate  commerce?" 

(2)  "Was  the  grant  <it  a  hearing  de  novo  as 
aforesaid  merely  an  interlocutory  order  of  tlie 
board,  from  which  there  could  be  no  appeal?" 

A  sofflclent  answer  to  the  first  of  these 
questions  Is  that  the  conclusion  therdn  re- 
ferred to  comprehends  a  mixed  flnrting  of 
fact  and  Inw;  hence  the  Compensatloa 
Board  Was  justified  in  treating  the  appeal 
to  tt  as  Involving  a  question  of  fact  and  in 
granting  a  bearing  de  novo.  As  to  the  sec- 
ond qu«Mon  involved,  we  agree  with  the 
court  below  that  the  order  In  question  te 
interlocutory.  In  McCauley  v.  Imperial 
Woolen  Co.,  104  AtL  617,  we  analyze  the 
relevant  parts  of  the  act  of  1915,  supra,  and 
so  fully  discuss  the  points  of  practice  here 
Involved  that  a  repetition  thereof  in  this  case 
would  serve  no  useful  purpose. 

This  appeal  Is  quashed. 
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(U7  He.  SC7) 

OltANT  T.  PATRONS'  Ain>BOSC0GGm 
HUT.  FIBS  INS,  CO. 

(Supreme  judicial  Oonrt  o(  MaiB»    Sept.  % 
1818.) 

InsmAi^os  «so666(3)— VAUOiry  ov  Pouot— 

IKTBBBST  or  In8UBEI>— (teAKOK  OV  ImTIBESX 

— NonoB— Btidbroe. 
PudntW,  in  sn  action  to  oidleet  «n  en  in- 
surance policy,  Md  to  hare  anatained  the  bur- 
den of  proTing  that  the  inaurer  liad  notice  of 
the  change  of  interest  in  the  property  made  by 
firing  a  mortgage. 

B«port  tmn  Supreme  Jndldal  Oonrt,  Wal- 
do County,  at  Law. 

Action  by  Gteneva  A.  Grant  against  tha 
Patrons'  .AjidroBcoggin  Mutual  Fire  Insnr- 
ance  Company.  Case  retorted.  Jndgmait 
for  plaintiff. 

Argued  before  COKNISH,  a  1.,  and 
SPEAB,  HANSON,  PHILBKOOK,  and 
DUNN,  JJ. 

Fellows  Sl  Fellowa,  of  Bangor,  for  plaintiff. 
Tascns  Atwood,  of  Aubnm,  for  defendant. 

PBB  CUBIAH.  The  facts  essential  to  the 
decision  of  this  case  are  as  followa:  The 
plaintiff  took  of  the  defendant  company  a 
policy  of  insurance  upon  her  real  estate.  She 
then  placed  a  mortgage  upon  the  Insored 
property,  and  by  direction  of  the  bank  to 
which  the  mortgage  was  given  went  to  see 
the  ageat  who  procured  the  insurance,  to 
get  him  to  stamp  It  "or  sign  It"  She  says 
he  told  her  to  write  on  the  mortgaj^: 

"In  case  of  fire  pay  with  interest  to  Uie  or- 
der of  tlie  Belfast  BsTings  Bank." 

This  was  written  by  her  on  the  policy. 
The  agent  admits  her  coming  to  see.  him,  hut 
denies  that  he  told  her  to  indorse  anything 
upon  the  policy,  but,  on  the  contrary,  saya  he 
told  her  he  had  no  authority  to  do  so,  and 
that  she  must  write  the  secretary  of  the  com- 
IMiny.  After  this  transactloB  she  paid,  and 
the  comt»ny  accepted,  assessments  from  her 
in  1914,  1916,  1816k  and  they  have  never 
been  returned. 

This  case  comes  op  on  report  Under  our 
statute  (Rev.  St  1916,  a  63,  |  119),  that  "tbe 
agents  of  all  domestic  companies  shall  be  re- 
garded as  in  the  place  of  tiie  company  In  all 
respects  regarding  any  Insurance  effected  by 
them,"  and  that  "the  company  is  bound  by 
their  knowledge  of  the  risk  and  of  all  mat- 
ters connected  therewith,"  and  the  interpre- 
tation, time  after  time,  of  this  statute,  de- 
fining the  scope  and  effect  of  its  meaning,  it 
is  evident  that  the  only  question  before  us  is 
one  of  fact,  involving  the  reooUectlon  of  a 
transaction  and  the  conversation  regarding 
It,  between  the  plaintiff  and  the  agent  of  the 
company. 

It  is  the.  opinion  of  the  court  that  the 
plaintiff  is  OKToborated  by  the  drcnmstancea 
surrounding  the  disputed  transactioa  and 
conversation,  and  that  she  has  fftirly  sus- 
tained the  burden  of  proof. 


Aoeording  to  the  st^nlatiop  la.  the  report 
the  entry  must  be:  iTudgment  fp^  the  plain- 
tiff for  f  1,800  and  Interest  ^m  io  days  aft- 
er the  ikroof  of  loss. 


HORSB  CO.  V. 


017  Kb.  «»> 
BABNB& 


(Supreme  Judicial  Court  of  Maine.     Sept  28, 
1918.) 

1.  iNTozioATiifa  Li<tuoB8  «s>829(i9— AonoN 
roR  PrscHABB  Pbick— DsncnsB  or  Intkh- 
TtoiT  or  iLLBOAt  Salx— BusDKK  or  Pboov. 

In  an-  action  Cor  the  price  of  intoxicating 
liquors,  the  burden  rests  on  the  defendant  to 
prove  his  defense  that  the  liquors  were  intend- 
ed for  illegal  sale  by  a  preponderance  of  the 
evidence. 

2.  Nkw  Tbiai,  «=9l68— MonoR  nr  Azpiujltk 
COUBT— Gbouhds. 

In  an  actlMi  for  the  pordiaae  price  of  liq- 
uors, it  was  for  the  Jury  to  i^ace  Rs  own  con- 
struction upon  the  testimony  of  defendant,  who 
was  evasive  and  nneartain  in  his  testimony, 
and  verdict  will  not  be  disturbed  on  motion 
for  new  trial. 

3.  New  Tbial  «=>168— Motion  is  Sufbxus 
Cohbv— iNnrBncnons— Pbesukptior. 

Where  the  charge  of  the  presiding  j^istice  is 
not  printed,  it  must  be  assimied  to  have  been 
corceet,'  aod  to  hate  properly  presented  all  the 
isMMs  ndsed. 

On  Motion  from  Sm)reme  Judicial  Court, 
Oxford  County,  at  Law. 

Actl(m  by  the  Morse  Company  against  Fred 
O.  Barnes.  Judgment  for  plaintitF,  and  de- 
fendant moved  for  new  trial.  Motion  over- 
ruled. 

Argued  before  CORNISH,  0.  J.,  and 
SPEAR,  HANSON.  PHILBROOK,  DUNN, 
and  MORRIIX,  JJ. 

Albert  J.  Steams,  of  Norway,  Me.,  for 
plaintiff. ,  Eugene  F.  Smith,  of  Norway,  Me., 
and  Alton  O.  Wheeler,  of  South  Paris,  for 
defendant 

PER  CURIAMl  This  case  comes  up  on 
motion  for.  a  new  trial  by  the  defendant 
The  plaintltt  brought  an  action  to  recover 
for  intoxicating  liquors  sold  and  delivered 
to  the  defendant  The  amount  claimed,  in- 
cluding Interest,  was  110.45.  The  defense 
set  up  was  that  the  liquors  were  intended 
for  illegal  sale  and  were  so  disposed  of.  Un- 
der the  well-settled  law  In  this  state,  the 
only  question  presented  to  the  Jury  was 
whether  the  defendant  when  he  purchased 
the  intoxicating  liquors  in  question,  intended 
to  dispose  of  them  in  a  manner  prohibited 
by  law.  It  is  claimed  that  the  uncontra- 
dicted testimony  of  the  defendant  shows 
that  the  liquor  was  intended  for  illegal  sale, 
although  it  might  not  have  been  known  to 
the  defendant  that  the  method  by  which  he 
intended  to  dispose  of  it  was  illegal. 

[1,2]  The  defendant  admits  the  contract 
and  the  receipt  of  the  liquors,  but  under- 
takes to  avoid:  payment  hy  setting  up  the 
defense  in  question.  The  burden  is  upon 
him  to  sustain  his  contention  by  a  prepou- 
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derance  of  tbe  evidence.  The  only  evidence 
by  whlcb  he  undertook  to  do  this  was  Ms 
own.  A  reading  of  his  testimony  shows  that 
It  Is  uncertain,  and  dther  through  stupidity 
or  Intention  to  evade  lacked  frankness.  It 
was  for  the  Jury  to  say  what  construction 
they  would  place  upon  this  uncertain  and 
evasive  attitude  of  the  defendant  So  far 
as  anything  appears  la  the  case.  It  may  be 
that  the  Jury  disbelieved  the  defendant's 
testimony. 

[S]  Allusion  la  argument  is  made  to  the 
charge  of  the  presiding  Justice,  but  as  the 
Charge  Is  not  printed  It  must  be  assumed 
to  have  been  correct,  and  to  hare  properly 
presented  all  the  issues  raised  in  the  case. 
We  do  not  feel  justified  In  disturbing  this 
verdict. 

Motion  overruled. 

(U7  Me.  Se6)  ' 

JIOTAL  INS.  CO.  V.  NB3LKB. 

(Supreme  Joclidal  Court  of  Maine.    Sept.  28, 
1918.) 

Appkai.  akd  Ebbob    «=3356— TncK  fob  Pbes- 

ENTATION  or  BXCEFTIONS— ALLOWAHOB  AKO 

FlMDINa. 
Where  case  was  tried  and  verdict  rendered 
April  12th,  and  April  term  adjourned  April 
loth,  exceptions  not  filed  or  presented  to  pre- 
siding justice  for  allowance,  or  to  opposing 
counsel  for  examination,  until  June  17th,  ana 
allowed  only  as  far  as  discretion  of  presiding 
judge  extended,  will  be  dismissed;  there  being 
no  waiver  of  provision  of  superior  court  rale 
22  as  to  exceptions  being  presented  at  term  or 
within  10  days  after  adjournment. 

^ceptions  from  Superior  Court,  Andro- 
scoggin County. 

Action  by  the  Royal  Insurance  Company 
against  Arthur  W.  Nelke.  Defenses  over- 
ruled, and  defendant  brings  exceptions.  Ex- 
ceptions dismissed. 

Argued  before  CORNISH,  O.  3.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

Ralph  W.  Crodcett,  of  Lewlston,  for  plain- 
tiff. McOllUcuddy  &  Morey,  of  Lewlston.  f<»r 
defWdant 


SPEAR,  J.  This  Is  an  action  of  replevin 
for  the  possession  of  an  automobile.  The 
facts  are  briefly  as  follows:  Mr.  William  T. 
Ruhl  of  Boston  was  the  owner  of  a  Buick 
car.  On  the  4th  day  of  December  his  sister 
drove  the  car  Into  the  dty,  left  It  In  the 
street  unlocked,  and  it  was  stolen.  The  car 
was  insured  against  theft  in  the  Royal  In- 
surance Oompeny.  The  company  was  noti- 
fied, investigated,  and  at  the  time  for  pay- 
ment paid  the  poUgr,  and  took  firom  the  own- 
er a  subrogation  receipt,  and  also  an  abso- 
lute UII  of  sale  of  the  car.  This  bill  of  sale 
vested  the  title  of  the  car  In  the  plaintiff 
company.    It  is  contended  that  the  failure  of 


Miss  Ruhl  to  lock  t}ie  car,  as  reaulred  by  the 
Massachusetts  statute,  was  an  act  of  negll- 
gfenoe  that  would  have  excused  the  com- 
pany from  paying  the  policy. 

It  is  further  contended  that  the  car  was 
not  licensed  and  was  a  trespasser  on  the 
road. 

These  defenses  were  urged  as  condustve  of 
the  plaintiff's  right  of  recoveir. 

The  presiding  justice,  however,  overruled 
these  contentions,  fmd  the  defendant  excepted. 
While  the  decision  of  the  case  is  necessarily 
based  upon  other  grounds,  it  is  a  satisfac- 
tion to  observe  that  the  verdict  was  warrant- 
ed upon  the  testimony. 

But  the  ground  upon  which  tlie  case  must 
be  considered  Involves  the  rule  bf  fixing  the 
time  of  presenting  exceptions.  The  plaintiff 
filed  a  motion  to  dismiss  the  exceptions  lie- 
cause  they  were  not  seasonably  filed  or  pre- 
sented to  the  presiding  Justice.  There  Is  no 
dispute  about  tlie  facts  stated  in  the  motion, 
viz.: 

"Under  role  22  of  tiie  superior  court  for  An- 
droscog^  oonn^,  exceptions  must  be  present- 
ed to  tiie  presiding  justice  at  the  term  at  which 
they  are  taken  or  witliin  10  days  after  the  ad- 
journment of  the  term.  The  case  was  tried  and 
verdict  rendered  April  12tfa.  The  April  Term 
adjourned  April  16th.  ORie  exceptions  were 
not  filed  or  presented  to  the  presiding  justice 
for  allowance,  or  to  counsel  tor  the  plaintiff 
for  examination,  until  June  17th,  66  days  after 
verdict,  and  63  days  after  adjournment  of  the 
term.  Neither  does  the  docket  show  any  entry 
of  the  filing  of  them  up  to  June  17th.  Counsd 
for  the  plaintiff  expressly  stated  immediately 
after  the  trial  that  be  would  waive  no  right  to 
object  to  the  allowance  of  exceptions  on  ac- 
count of  delay.  The  exceptions  were  allowed 
only  as  far  as  the  discretion  of  the  presiding 
justice  extended,  lliia  all  appears  as  a  pait 
of  the  bin  Itself." 

The  rule  must  be  regarded  as  oontroUlng. 
The  discretion  of  the  presiding  Justice  could 
not  extend  beyond  the  10-day  limitation  pre- 
scribed by  the  rule;  otherwise  the  rule 
would  have  no  force  ag&lnst  kls  unlimited 
discretion.  It  may  be  competHit  for  parties 
to  waive  the  provisions  of  the  rule,  as  by  an 
entry  on  the  docket  In  term  time,  "Excep- 
tlwis  filed  and  allowed,"  or  some  other  min- 
ute of  agreement;  but  waiver  is  expressly 
negatived  in  the  case  before  us,  as  the  facts 
stated  in  the  motion  show. 

This  oondnslon  is  supported  by  all  die  de- 
cisions whidb  have  been  rendered  upon  a 
similar  state  of  facts.  Fish  v.  Baker,  74  Me. 
107;  Howard  ▼.  Folger,  16  Me.  447.  The 
Massachnsetts  cases  are  to  the  same  effect 
Dunn  V.  Motor  Co.,  92  Me.  166,  42  Aa  388, 
is  clearly  distingnlshable  from  the  case  at 
bar.  It  does  not  dlscloae  a  similar  state  of 
facts. 

The  exceptions,  accordingly,  were  not  sea- 
sonably presented  and  approved  by  the  pre- 
siding Justice,  and  the  entry  must  be: 

Exertions  dismissed. 
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LEWISTON  BUICK  CO.  y.  NBILKB  et  al. 
(Suprane  Judicial  Court  of  Maine.     Sept.  28, 

'BsceptioiiB  from  Sap«rior  Court,  Androaeog- 
gin  County. 

Action  1>7  the  Lewiaton  Buicic  Company 
against  Arthur  W.  Nelke  and  another.  Verdict 
for  plaintiff,  and  defendants  bring  exceptions. 
Eixceptlons  dismissed. 

Argued  before  CORNISH.  C  J.,  and 
SPEAB,  HANSON,  PHILBROOK,  DUNN, 
and  >iI0RRIIl4,  JX 

Ralph  W.  Croclrett,  of  Lewlston,  for  plain- 
tiff. McOillicuddy  ft  Morej,  of  Lewiston,  for 
defendant '  Nellie.  Pulufer  &,  Ludden,  of  Au- 
burn, for  defendant  trustee. 

PER  CURIAM.  This  is  an  action  for  money 
had  and  recelTed,  to  recover  tbe  amount  paid 
the  defendant  tor  an  automobile  alleged  to 
have  been  stolen  property.  The  case  was  tried 
and  a  verdict  rendered  in  favor  of  the  plaintiff. 
It  Is  nnneeessory  to  redte  the  facta^  as  the  de- 
cision of  the  case  d^>ends  npoo  precisely  tiie 
same  legal  principle  as  was  involved  in  Royal 
Insurance  Co.  v.  Nellie,  IIT  Me.  366,  104  Atl. 
626.  The  two  cases  were  tried  at  the  same 
term  of  court,  and  the  exceptions  were  filed  and 
allowed  at  the  same  time.  A  motion  was  filed 
to  dismiss  the  exceptions  for  the  same  reasons 
stated  in  the  latter  case.  While  we  think  the 
verdict  was  warranted  by  the  evidence,  yet,  for 
the  reasons  stated  in  Royal  Insurance  Company 
V.  Nelke,  the  entry  must  be: 

Exceptions  dismissed. 


(UT  Ma.Mt} 

HUNTER  V.  MOUNTFOBT. 

(Supreme  Judicial  Court  of  Maine.    Sept  28, 
•    1918.) 

INbw  Tbiai.  «=>173  — Pbocxxdihos  — Tcsn- 

IIOHT   AT   FOBIOCB    TBIAT. 

Where  verdict  for  plaintiff  was  set  aside 
and  case  retried,  tike  testimony  taken  at  the 
former  trial  was  not  a  part  of  ue  second  trial, 
and  could  not  be  considered  in  passing  on  mo- 
tion for  nonsuit  at  close  of  plaintiff's  evidence. 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  MiadeUne  A.  Hunter,  b7  next 
friend,  against  John  H.  Mountfort  Judg- 
ment of  nonsuit,  and  plalntUC  excepts.  Ex- 
ceptions sustained,'  and  new  trial  granted. 

See,  also,  102  Aa  975. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHIIiBROOK,  DUNN, 
and  MORRILL,  JJ. 

WilUam  A.  ConneUan  and  Harry  H.  Can- 
n^  both  of  Portland,  for  plaintUT.  Payson 
&  Virgin,  of  Portland,  for  defendant 

PBB  ODBIAM.  Tbia  case  has  been  tried 
before^  and  a  verdict  for  the  plaintiff  set 
aside. 

After  the  plaintiff's  evidence  was  all  in 
upon  the  presevt  trial,  a  motion  for  nonsuit 
was  sustained,  and  exceptloos  taken.  By 
an  Inadvertence  it  was  assumed  that  the 
testimony  taken-  at  the  former  trial  was  a 
part  of  tbe  preseat  casSi  and  oonid  be  con- 


sidered la  tbe  exertions  bafoie  tha  law 
ooort. 

Bat,  audi  not  being  tbe  fact,  tbe  only 
question  is  whether  tbe  plaintUTs  undis- 
puted evidence  was  sufficient  to  warrant 
her  in  having  it  poresented  to  tbe  Jury.  Wi» 
tbink  It  was. 

Exceptions  sustained. 

New  trial  granted. 


on  He.  37«) 
PLAHERTT  v.  MAINE  MOTOR  CAB- 
RIAQB  CO. 

(Supreme  Judicial  <3ourt  of  Maine.     Oct.  10, 
1918.) 

1.  Saus  <S=3273(B)— Salb   or  Atttomobiijc-^ 
Obuqation  or  Seuxb. 

Dealer  in  standard  automobiles  manu&ic- 
tured  by  others,  who  contracted  to  supply  de- 
scribed type  of  motor  truck,  that  is,  a  three- 
ton  Pope-Hartford,  1012  model,  was  bound  only 
to  furnish  truck  of  that  pattern,  with  parts 
properly  constructed  and  assembled,  a  market- 
able machine;  there  being  no  warranty  of  suit- 
ableness to  buyer's  business. 

2,  Afpbai.  and  Ebbob  «s>1066— 'Pbkjttdiciai. 

EbBOB— iRSTBUOnONS. 

Where,  on  question  of  breach  of  warranty 
in  sale  of  motor  track,  fitness  for  purpose  in- 
tended was  not  involved,  it  was  prejudicial  er- 
ror to  include  that  issue  in  instruction  submit- 
ting issue  of  proper  construction  of  machine. 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Lew. 

Action  by  Patrick  J.  Flaherty  against  the 
Maine  Motor  Carriage  Company.  There 
was  verdict  for  plaintiff,  and  defendant 
moved  for  new  trial  and  excepts.  Excep- 
tions sustained. 

-  Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILLv  JJ. 

D.  A.  Meaber,  of  Portland,  for  plaintiff. 
P.  F.  Chapman  and  Ralph  O.  Brewster, 
both  «f  Portland,  for  defendant. 

CORNISH,  C.  J.  Tbe  plaintiff,  who 
carried  on  a  tracking  toaslneas  in  the  dty 
of  Portland  under  tbe  name  of  tbe  Portland 
Traddng  Company,  on  March  2,  1812,  order- 
ed of  tbe  defendant  corporation,  a  dealer  in 
motor  vehicles,  a  three-ton  Pope-Hartford 
track.  The  order  was  in  writing,  and  by  its 
terms  tbe  truck  was  to  be  of  tbe  model  at 
1912,  with  demountable  rims,  gas  headlights, 
and  a  body  of  certain  dimensions,  with  ad- 
justable sides.  Tba  agreed  price  was  $3,400 
f.  o.  b.  factory,  of  wbldi  $1,000  was  to  be  In 
cash  when  tbe  vehlde  was  ready  for  delivery, 
and  tbe  balance  in  a  note  for  $2,400,  pay- 
able $200  eacb  month;  tbe  truck  to  remain 
tbe  property  of  tbe  defendant  imtU  the  note 
was  fully  paid. 

There  were  no  other  spedflcatlonB,  and 
tbeare  were  no  express  represeatatlons  or 
guaranties  of  any  kind.  At  tbe  end  of  tbe 
order  was  this  statement? 
'  "Note.-^No  verbal  agreement  or  promise  not 
specified  in  this  order  will  be  reco^daed." 
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It  Is  not  dalmed,  howwer,  tbaX  aJty  onl 
guaranty  was  made.  The  ord»  was  signed 
by  both  parties,  and  by  It  Hielr  rights  most 
be  governed. 

me  trudc  arrived  ttom  the  factory  and 
was  delivered  to  the  ]>Ialntifl  on  April  4, 
1912.  The  cash  payment  of  $1,000  vnls  then 
made  and  the  note  for  |2400  was  given. 
Soon  after  the  emploj^es  of  the  plolntlfl 
began  to  use  the  vehicle  they  discovered 
various  defects  In  tt,  arid  these  were  rem- 
edied more  or  less  satisfactorily  by  the  de- 
fendant At  one  time  a  machliiist  came 
from  the  plant  of  the  Pope-Hartford  Go^- 
pflny  and  sought  to  correct  the  difficulties; 
but  the  plaintiff  claims  that  It  at  no  time 
operated  properly,  especially  oi^  countrjr 
roads,  and  tiiat  It  was  not  adapted  to  the 
purpose  for  which  he  purchased  it  The 
plaintiff,  in  addition  to  the  $1,000  Initial 
payment,  made  certain  other  payments  In 
cash  and  rendered  service-  to  the  defendant 
in  tmcKlng,  whlcb  tvas  credltepd  as  oaaih, 
to  the  amount  of  $610,  during  the  summer 
and  early  fall,  as  found  by  the  auditor,  and 
he  drove  the  truck  in  his  business  about 
4,600  miles  during  that  time. 

On  October  24,  1912,  the  def^tdant  began 

foreclosure  proceedings  for  default  of  the 

amount  due  on  the  AOte  Installment,  and 

the  foreclosure  was  completed  without  re- 

•  demptlon. 

Two  years  later.  In  Septend>el',  1014,  the 
plaintiff  brougjit  this  action  for  money  had 
and  received,  to  recover  the  amount  paid 
toward  the  consideration,  claiming  a  breadi 
of  implied  warranty  on  the  part  of  the  de- 
fendant In  the  sale  of  the  truck  and  a  valid 
rescission  on  his  own  part  The  jury  re- 
turned a  verdict  In  the  Sum  of  $1,682.99, 
and  the  case  is  before  the  law  court  on  de- 
fendant's motion  and  exceptions. 

We  need  consider  only  the  exceptl<iDS.  In 
the  course  of  the  charge,  the  Jury  were  ex- 
plicitly Insttructed,  in  vatlons  foros  of  expres- 
sion, that  there  was  an  implied  warranty 
on  the  part  of  tiie  seller  that  this  Huto 
truck  was  snitabl*  for  the  buainsas  and 
adapted  to  the  purpose,  for  w1il<ih  it  was 
purchased  by  the  plaiidifl.  This  tostraotton 
went  farther  tlian  the  law  warrants,  nnder 
the  facts  of  tiUs  «as& 

[1  ]  Tlia  rules  of  law  governing  warranties 
accompanying  the  sale  of  msnafkictilted 
articles  are  wdl  settled  In  this  states  and 
the  rights  of  the  parties  are  dearly  defined. 
The  defendant  hare  was  not  a  manafacttirer 
to  whom  application  had  been  made  for  the 
constmction  of  a  paitfcnlar  machtoe  for  a 
jq>eclal  and  designated  purpose,  but  he  was 
a  dealer  in  machines  of  standard  and  wril- 
known  types  manufactnred  by  others.  Un- 
der the  contiaot  he  was  bound  to  supply  a 
certain  described  and  defined  type  of  bmOL 
well  known  in  the  gHieral  mark^  to  wit,  a 
tlire»ton  Pope-Hartford,  of  the  model  of 
1912.    Of  course,  it  must  be  of  that  pattern. 


with  Its  parts  properly  oemstrtiirted  and 
assembled,  so  as  to  meet  the  reqniiem«it  of 
a  merdiantabla  or  market^Ie  machine 
Further  than  that  be  was  not  bound..  The 
contract  canted  with  it  no  guaran^  or 
warranty  or  representation  of  saitableneae^ 
nor  of  adaptability  to  tlie  plalnturs  bosl- 
ness.  The  plaintiff  had  made  bis  own  se- 
lection as  to  type,  and  the  responsibility  for 
the  wisdom  of  the  «lu)loe  rested  on  blm,  not 
on  the  seller.  White  v.  Oakei,  88  Me.  88T, 
34  AtL  17S,  32  L.  R.  A.  682;  Lombard  Water 
Wheel  Co.  ▼,  ereal  Northern  Paper  Co., 
101  Me.  114,  63  Atl.  559,  e  li.  R.  A.  (N.  S.)  180 
and  note;'  Fhilbrick  v.  Kendall,  111  Me. 
198,  .88  AtL  640;  Armour  Fertilizer  Works 
T.  Logaja,  lie  Ma  88,  99  AtL  766. 

[S]  The  grounds  on  vAilch  the  plaintiff 
based  his  claim  for  breadi  of  warranty  were 
two:  First  that  the  machine  was  not  prop- 
erly constructed;  and,  second,  that  it  was 
not  adapted  to  his  work,  especially  In  the 
sand  and  mud  of  country  roads.  The  first 
element  was  involved  in  this  action;  the 
second  was  not  The  Jury,  however, .  were 
Instructed  to  consider  both  propositions  on 
the  question  of  breach  of  warranty.  Tbia 
was  reversible  error,  as  it  related  to  ft  Tital 
point  In  the  casei 

Biscq^ttons  sustained. 

^^^^"^  (U7  Ma.  5«8) 

SHIIS>HBRD  v.  S.  U  OBOSB'f  OO. 

(Supreme  Jddicial  Coa'rt  of  Maine.     Oct  IB, 

18180 
Dakaoks  «s>20S(1)— Bbsaoh  or  OonraAot. 

Question  of  damages  for  breadi  of  contract 
JMd  for  the  Jury. 

On  Motion  fwm  Supreine  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  Sidwin  A.  Shepherd  agalnA  tiia 
S.  L.  Crosby  Company.  Judgment  on  ver- 
dict for  plaintiff.  On  defendant's  motion 
for  new  trial.    Motion  overruled. 

Argued  before  CORNISH,  0.'  7.,  and 
SPBAR,  HANSON,  PHILBBOOB:,  DUNN, 
and  MOttRILL,  JJ. 

Charles  W.  Hayes,  of  Foxcroft  for  plain- 
tiff. Myer  W.  Epst^n  and  George  H.  Wors- 
ter,  both  <A  Bangor^  for  defendant 

PER  CUBIAM.  This  is,  an  action  brought 
to  recover  damages  for  an  alleged  breach  of 
a  contract  to  deliver  aotomobUes.  The  Jury 
returned  a  verdict  for  tiie  plaintiff  for  $809.- 
73,  and  the  case  U  before  ia  on  general  mo> 
tion  for  a  new  triaL 

The  plaintiff  oideted  IB  MaxweQ  touring 
cars,  and  the  defendant  agreed  In  wdtlng 
to  deliver  to  the  plaintiff  IB  cars  as  follows: 
Five  in  0<ctober,  1916^  S  la  Mardi,  1917,  3 
in  May,  1917,  and  4  in  June«  1917.  The  de- 
fendant deiiveired  the  first  lot  of  6  cars,  but 
before  the  time  for  delivery  of  the  Mardi 
allotment  the  price  Of  the  touring  oars  was 
aotaneed  by  the  niennfttttttien,  ana  the  de- 
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faidant  refased  t»  d6llv«r  tho  can  at  tM 
contract  price,  \ie  pUdntUf  rfefomd  to  pay 
the  advanced  pilce,  and  ttila  suit  followed. 
It  win  serve  no  nsefal  paipoee  to  recite  the 
evidence.  It  clearly  appears  that  the  d»' 
fenddbt  broke  Its  contract,  and  the  remain- 
ing questions  as  to  damages  presented  qnes- 
tlots  for  Vtii  Jin^t  onder  pr<^>er'  instructions, 
which  we  must  assume,  were  glwo. 

The  testimony  justifies  the  verdict*  and  It 
is  so  manUestly  right  as  Jto  oondusloB  and 
damage  that  It  must  stand. . 

MiDtlaii  overruldd: 


<U7  M«.  1») 

ZANOm 


v.'  CtB  et  aL 


(Supreme  JnSiStl  Ooort  of  Kalne.    Oct  IS. 

1.  Skabchbs  AjfD  SmzxiBKs  4e»8— Rannur'or 
Seabch  Wabsaht  — STAiUToaT  Padvisioifa 
— CoKsTBucnoN— "OtHKB  Warbants." 

The  words  of  Rev.  St  c.  184,  f  16,  relating 
to  search  warrants,  "and  be  made  returnable 
hka  other  warrants."  In  .*lew  ol  section  8,  an- 
thoriring  "other  .warrants,"  apply  to  the  form 
of  the  warrant  aid  doty  of  the  JusMde,  and  not 
to  the  doty  or  Habflity  of  the  searching  offlcer. 

2.  SaXBIFFS    AND    OORBTABIXS    «3>9S(1>— Ao- 

•aoa  AoAiNsx— Ska^ch  WAwujHWuann- 
CATioN   —    Wab»ant  Not   Setitshed   to 

COTTBT. 

A  seardi  warrant  redthig  the  teaenttal  facta 
of  a  ceatidaint,  as  emnnerateil  In  Bev.  St.  c. 

•  •  JL  ■'■'^  ""^  otherwise  comidying  with  sec- 
tion 10,  requiring  return  where  person  or  thing 
searched  for  is  found,  and  bearing  the  return 
statemetit,  "Nothing  found,"  although  not  re- 
turned, into  court,  is  sufficient  to  protect  the 
officers  executing  it  irom  liability  for  trespass. 
8.  S£ABoH|:8    ANb    Sbizitbbs  '  4s»8'— Skaboh 

Wabbarts— BzKotrnon— NnxsaiTT  o»  H»- 

TtTBM— Whbh  Noraiire  Fouhd. 
Rev.  St.  c.  134,  I  15,  does  not  require  a 
Search  warrant  to  be  Ktnmed  in  any  event  but 
onlv  in  case  the  person  or  thing  searched  foT 
is  found. 

Exc^Dtlons  from  Supreme  Judicial  CSoart, 
Oxford  County,  at  Law. 

Action  by  Tsrsella  Ztmonl  agalnat  Wil- 
liam F.  Cyr  and  another  for  trespass.  H«ar^ 
tng  upon  exceptk>n8  to  report  of  referee^  Ex- 
ceptions overruled,  and  jud^nent  aitu<ed  for 
d^endtwtts  In  aecwdance  wltlt  referee's;  re- 
port. 

Argued  before  CORNISH,  O.  J.,  and  BIRD. 
HANSON,  PHILBROOK,  DUNN,  and  MOB- 
BIU^JJ. 

Bernard  A.  Bove  and  Jacob  H.  Bermau, 
both  of  Portland,  for  plaintiff.  George  A. 
Hutdilns  and  Biabee  ft  Parker,  all  of  Rum- 
ford,  for  defendants. 

HANSON,  J.  This  was  an  actfop  of  tres- 
pass, heard  by  a  referee,  who  made  the  fol- 
lowing I'eport: 

"Judgment  for  the  defendants,  ^tb  the  right 
of  exceptions  to  the  .plaintiff  upon  thegroundli 
stated  in  the  rescKipt  and  hereto  attached.'' 

The  rescript  atatea  tha  oaae  folly,  as  fol- 
lows: 


~ '"Xkls  is  am  action  of  trespass  aga&st  the  de< 
fendants  for  the  alleged  making  of  an  illegal 
■Much  of  the  dwelling  house  of  Zanoni,  and 
While  so  dofaig  insulting  and  exciting  his  wife, 
so  that  she  fell  Into  a  state  of  nertous  pros- 
tration and  suffered  'much  pain  and  injury. 
The  plaintiff  claims  first  that'  the  search  was 
unreasonable.  1  find  as  a  matter  of  fact  that 
it  was  not.  Nor  do  I  find  that  there  was  any 
abnsf)  of  process,  ^e  rtaintiffs  further  claim, 
however,  as  a  matter  of  law,  mat  the  defend- 
kiits  are  guOty  as  trespassers  ab  initio.  This 
contention  arises  upon  this  state  of  facts:  The 
warrant  was  issued  and  served  on  the  2&th  day 
.of  S«(pt«id>er,  1916.  The  warrant  was  fair  on 
Its  feci.  auQforlsed  the  defendants  ss  duly  qual- 
ified ofllcers  to  make  ti^e  searOh  eoaunanded, 
aid'  wka  exeoated  in  a  reasonable  manner.  A 
ptroper  return  was  made  upon  the  warrant  of 
the  date  of  Septesafaer  29, 1916,  signed  by  Lewis 
A  Small,  deimty,  naaiing  William  F.  Cyr  as 
aid..  :'The  Mtnm  contains  this  statement: 
'Nothing  found'— and  a  notation  of  the  .officer's 
fees  and  court  fees.  The  warrant  was  never 
returned  to  the  court  that  Issued  it,  nor  to  the 
sheriff,  but  waa'.retained  in  the  possession  of 
Deputy  Small,  the  defendant  who  procured  and 
served  it,  from  September  29,  1916,  until  Octo- 
ber 0,  19tT,  when  he  produced  it  at  tte  refer- 
ence as  a  justification.  Upon  this  state  of  facts 
I  rule  as  a  matter  of  law.  that  the  failure  of 
the  defendant  Small,  to  return  the  warrant  to 
the  court  issuing  it,  having  found  nothing  in 
hi»  search,  imd  having  made  no  arrest,  does 
not  deprive  him  of  the  right  o^  protection  un- 
der the  warrant,  but  affords  bun,  and  his  aid, 
Cyr,  the  other  defendant,  full  justification  for 
making  the  search  oemidained  of.  To  thia  rul- 
ing I  rssewie  the  right  of  exoep^ons  to  the 

ti-ii  But  bne  question  arises:  Did  tHe 
warrant  require  the  defendants  forthwith  to 
make  a  rettim  imder  the  drcufaistances?  We 
think  not.  The  law  authorizing  search  and 
seizure  process  provides  that  seafch  war- 
rants can  be  Issued  oidy  according  to  the  fol- 
lowing provisions  (R.  S.  &  134,  |  14):  The 
complaint  for  a  Arrant  to  search  must  be 
made  in  writing,  s^oni  to  and  signed  by  the 
complainant,  must  sped&cally  designate  the 
place  to  be  searched,  tbeonvner  or  occupant 
thereof,  and  the  person  or  thing  to  be  search- 
ed for,  Mid  allege  substantially  the  offense 
In  relation  thereto,  and  tttat  the  compdalnant 
baa  probable  cause  to  Bnq>ect  and  does  sus- 
pect, that  the  same  is  there  concealed.  Sec- 
tion 15.  Search  warrants  shall  redte,  by  ref- 
eroice  to  the  complalot  annexed  or  other- 
wise, all  the  essential  facts  alleged  In  the 
oonq^alnt,  ba  directed  to  a  proper  offlcer  or 
to  a  person  therein  named,  and  be  made  re- 
tamable  like  other  warrsots,  and  the  person 
or  thing  searched  for,  if  found,  and  the  per- 
soti  In  whose  possession  or  custody  the  same 
was  found,  shall  be  returned  with  the  war- 
rant .  before  a  proper  magistrate. 

The  plaintiff  contends  that,  the  words  "and 
be  ntHde  retmnable  like  other  warrants" 
have  peculiar  significance,  and  apply  to 
thia  case  auivortlng  his  oootentlon,  and  asks 
in  hia  brtof,  "What  does  the  Legislature 
mean  by  the  words  like  otfi^r.  warrants'?" 
Ooinisel  ooncludes  that  recourse  to  the  com- 
mon law  la  the  only  avenae  Open,,  and  quotes 
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Oattbig,  7^  In  Pattenon  y.  Onigbtao,  42 
Me.  878: 

"At  common  law,  all  warranta  issuing  from 
the  proper  authorities  are  to  be  executed  and 
returned  by  the  officer  to  whom  they  are  di- 
rected and  reoetved,  with  his  doings  thereon, 
and  his  return,  aa  to  other  parties,  is  conclu- 
sive." 

As  to  the  first  contention,  we  think  the 
words  "and  be  made  returnable  like  other 
warrants"  |ave  folly  laxplalned,  and  thcilr 
purpose  Indicated,  by  a  reference  to  the  stat- 
ute authorizing  "other  warrants."  SectloD 
8  of  chapter  134,  B.  S.,  piOTldes  that — 

"Warrants  issued  by  trial  iusticea  aball  be 
made  returnable  before  any  tnal  justice  in  the 
county,  and  such  warrants  may  b«  returned  be- 
fore any  municipal  or  police  court  in  the  same 
county  and  the  same  ptoceedinn  had  thereon 
as  if  said  warrants  had  originafiy  issued  from 
said  municipal  [court]  or  poUce  court;  and  the 
Justice,  for  issuing  one  not  so  returnable,  shall 
be  imprisoned  for  six  moatha  and  pay  the  costs 
of  prosecution." 

These  words  plainly  relate  to  the  form  of 
the  warrant  and  the  duty  of  the  Justice,  and 
not  to  the  duty  or  liability  of  the  officer. 
Again,  section  16  does  not  require  a  return 
to  be  made  to  the  Justice  Issuing  the  war- 
rant la  any  event,  but  only  in  case  the  per- 
son or  thing  searched  for  "is  found."  OTie 
retam  shows  that  nothing  was  found,  and 
snch  return,  now  used  In  this  case  as  a  Jus- 
tification, must  be  held  to  have  been  properly 
used,  and  the  warrant  may  be  returned  to 
the  proper  magistrate  within  a  reasonable 
time  after  final  disposition  of  this  case.  The 
warrant  did  not  In  terms  require  the  officer 
to  make  a  return,  and  it  seems  that  It  has 
not  been  the  custom  in  this  state  to  have  In 
such  warrant  a  command  to  make  return  If 
there  was  "nothing  found."  Ko  other  case 
has  arisen,  a  fhct  wbUii  may  or  may  not 
Justify  continuance  of  the  present  form  of 
warrant,  as  the  Legislature  may  determine 

Bxceirtions  overruled. 

Judgment  for  defendant*  In  accordamoe 
with  the  report  of  referee. 


(U7  M«k  tM) 

Appeal  of  POMBBOEB. 
(Supreme  Judicial  Court  of  Maine.     Oct.  15, 

leia) 

1.  HxxotrroBS  and  Adionibtbatobs  4s»20 
(TV— CsEDnoB  or  Bbtatb— Bvidkrox. 

Upon  issue  whether  sdler  of  piano  waa 
creditor,  entitJed  to  petition  for  admmistratiiHt, 

Eiano  haying  been  sold  to  deceased's  son^  who 
ad  assigned  contract  to  deceased,  evidenoe 
that  deceased  exercised  ownership  with  consent 
of  seller,  made  payments  on  piano^  and  ptomiaed 
to  pay  balance,  was  admissible. 

2.  Afpbai.  and  Buob  «S31010(1)— SupHBaoe 
Judicial  Cotner  —  Firdihob  or  Fact  or 
Pbesidino  JxTsncK— Review. 

Eitceptions  do  not  lie  to  findings  of  fact  of 
presiding  Justice,  and  such  findings  are  final,  if 
there  is  any  evidence  to  sustain  them. 


8.  FiAiTDa,  Statutb  or  4=»28(S) —  PBOifin 
TO  Anbweb  roB  Debt  or  Aitotheb. 
Where  purchaser  of  piano  with  knowledge 
of  seller  assigned  all  his  right  and  title  in  con- 
tract of  pnrdiaser  to  his  mother,  and  she  ac- 
knowledged liability  and  made  certain  payments 
in  her  bdialf,  the  obligation  was  her  own,  and 
not  within  the  statute  of  trauda 

Appeal  from  Supreote  Judicial  Court,  Pis- 
cataquis County,  at  Law. 

Petition  by  Hut^es  &  Bon  Piano  BCanufbc- 
turlng  Ccmpany  <for  admlnlstiatlMi  of  ttie 
estate  of  Mary  Pembroke,  deceased.  Admin- 
istration was  granted,  and  Patrick  B.  Pon- 
broke^  husband  of  deceased,  appealed.  The 
presiding  Judge  dismissed  the  appeal,  and 
affirmed  the  decree,  and  appellant  excepts. 
Elzceptlons  overruled. 

Argued  before  BIRD,  HANSON,  PHIL- 
BROOK,  DUNN,  and  MORRILL,  JJ. 

Harry  K  Smith,  of  Dover,  and  John  8. 
Williams,  of  Oullford.  for  appellant  Charles 
W.  Hayes,  of  Fozcroft,  for  appellee. 

HANSON,  J.  This  was  an  appeal  by  Pat- 
rick B.  Pembroke,  husband  of  Mary  Pem- 
broke, deceased,  from  a  decree  of  the  Judge 
of  probate  for  the  county  of  Piscataquis, 
granting  administration  of  the  estate  of  said 
Mary  Pembroke  to  Charles  W.  Hayes,  on  the 
petition  of  Hughes  &  Son  Piano  Manufactur- 
ing Company,  claiming  to  be  a  creditor  of 
said  estate.  The  following  reasons  of  tip- 
peal  were  alleged: 

First  That  said  Charles  W.  Hayes  is  not  an 
heir  at  law  or  next  of  kin  of  said  Mary  Pem- 
broke. 

Second.  That  your  appellant,  Patridc  B.  Pem- 
broke, is  the  widower  of  the  said  Mary  Pem- 
broke, and  is  a  suitable  person  for  sdministra- 
tor  of  her  estate. 

Third.  That  Hnidlies  ft  Son  Manufacturing 
Company  waa  not  a  creditor  of  the  said  Mary 
Pembroke  during  her  lifetime,  and  is  not  a  cred- 
itor of  her  said  estate. 

Fourth.  a%at  said  Charles  W.  Hayes  is  not 
a  creditor  of  the  estate  of  said  Mary  Pembroke^ 

At  the  hearing  the  first,  second,  and  fourth 
reasons  of  appeal  were  admitted;  the  issue 
was  upon  the  third  reason,  and  involved  the 
ownerdilp  of  a  piano. 

A  statement  of  the  case,  so  far  as  material 
here,  may  be  taken  from  the  exceptions,  which 
were  to  the  admission  of  certain  testimony 
filed  by  the  app^ant: 

"John  Pembroke,  son  of  the  late  Mary  Pem- 
broke, hired  aad  received  of  the  petitioning  cor- 
poration a  certain  piano,  known  as  'Hughes  & 
Son  Mfg.  Co.  Style  Hook,  No.  2290S,'  agreeing 
to  pay  certain  instalments  until  the  full  sum  of 
$300  had  been  paid.  John  Pembroke  signed  a 
certain  writing  or  contract,  commonly  called  a 
lease,  November  29,  1913,  and  on  the  same  day 
delivered  to  said  corporation  an  organ,  tax 
whidi  he  was  allowed  $35  by  said  corporation, 
which  was  applied  to  the  purchase  pri<:e  of  said 
piano,  and  in  said  lease  agreed  to  pay  $7  per 
month  thereafter  until  the  full  sum  of  $300  had 
been  paid,  John  Pembroke,  with  the  knowl- 
edge of  Hughes  &  Son  Company,  assigned  bU 
his  right  aad  title  in  said  lease  to  his  mother, 
Mary    Pembroke,    in   February,    1916.      Mary 


sVort 


I  MS  saoe.topis  ana  KSY-MVHBIIB  U  tU  Kw-Nonbered  DlgwU  aa4  Ind«Ms 


Digitized  by 


Laoogle 


Me.) 


CHARIiES  lulWRSNCS  00.  T.  SVZZEJJL 


631 


Pembroke  died  In  Jnne  following,  and,  her  hna- 
band  faillncr  to  leek  administration  of  bear  ea- 
tate.'  the-pitition  herein  'was  filed  and  allowed. 
He  appellant  claimed  'that  the  asaignment  oC 
said  lease  from  John  Ponbroke  to  bis  mother 
was  a  cmditional  assignment;  tiiat  it  was 
made  in  antietiiation  «f  bis  going  to  Ae  Mexi- 
can border ;  that  any  interest  he  might  have  in 
■aid  lease  should  go  to  bis  said  mother,  in  case 
he  shonld  not  return  home,  but  to  be  null  and 
void  should  he  return  aliTe.'  And  appellant 
further  claims  that  said  assignment  was.  In  its 
nature,  and  the  nature  of  the  lease,  asking  said 
Mary  Pembroke  to  assume  the  obligation  of 
another,  and  clearly  within  the  statute  of 
frauds:  that  Mary  Pembroke  was  not  indebted 
to  said  Hughes  &  Son  Manufacturing  (Company 
during  her  lifetime,  consequently  her  estate  is 
not  indebted  to  said  company." 

[1]  Appellant  excepted  to  the  admission  of 
testimony  whldi  tended  to  show  that  Mary 
Pembroke,  In  ber  lifetime,  acquired  and  ex- 
ercised ownenrblp  over  said  piano,  with  the 
consent  of  Hughes  &  Son  Company,  and  that 
certain  payments  were  made  on  the  amount 
dne  than.  In  ber  behalf  and  npon  her  ac- 
count; that  die  acknowledged  ber  liability 
and  promised  to  pay  tbe  balance  doe.  Hie 
testimony  came  from  disinterested  parties, 
having  full  knowledge,  and  In  part  rdatlng 
to  documents  belonging  to  Mary  Pembroke, 
and  was  clearly  ndmlsslbl&  Tbe  exceptions 
presented  these  questions:  Was  tbe  lease  or 
contract  between  John  and  Maty  Pembroke 
within  the  statute  of  frauds?  Was  the  un- 
dertaking of  Mary  Pembroke  simply  to  i>ay 
tbe  debt  of  her  son,  and  not  ber  Individual 
undertaking? 

Tbe  presiding  Justice,  upon  hearing  tbe  evi- 
dence, foand  for  tbe  appellee,  and  entered  bis 
decree  as  follows: 

"This  case  was  heard  by  me  on  the  17th  day 
of  October,  1917.  After  a  careful  consideration 
of  the  law  and  the  evidence,  my  conclusion  Is 
that  the  appeal  should  be  dismissed,  and  the 
decree  of  the  judge  of  probate  affirmed.  I 
therefore  direct  the  clerk  of  conrt  to  make  the 
entry:  'Appeal  dismissed,  with  coats.  Decree  of 
judge  of  probate  affirmed.' 

"As  a  part  of  my  finding,  I  also  file  the  evi- 
dence with  decree^" 

[2, 3]  Tbe  testimony  authorizes  tbe  finding 
of  tbe  sitting  Justice.  There  Is  nothing  be- 
fore ns  to  Justify  varying  the  rule  that  ex- 
ertions do  not  lie  to  tbe  findings  of  fact  by 
tbe  presiding  Justice,  and  such  findings  are 
final,  binding,  and  conclusive,  if  .there  Is  any 
evidence  to  sustain  such  finding.  Palmer's 
i^peal,  110  Me.  441,  86  AQ.  919;  In  re  Oow- 
er,  118  Ma  166,  93  AtL  64.  It  clearly  appears 
that  lilary  Pembroke  owned  tbe  piano,  that 
she  was  Indebted  to  Hughes.  i&:  Sod  Company 
for  the  balance  dne  them  tBereon,  and  that 
(die  promised  to  pay  tb«n  that  amount.  The 
obligation  was  ber  own,  and  not  witbln  tbe 
statute  of  frauds.  Colbath  ▼.  Seed  Co,  112 
Me.  277,  91  Atl.  1007. 

Tbe  entry  will  be: 

EboceptlOns  overruled. 

Appeal  dismissed,  wltb  costs. 

Decree  Of  Judge  of  probate  affirmed. 


(U7  Me.  BTl) 

ILSLBT  et  aL  T.  KEUUBST. 
SSAVBT  V.  SAME. 

(Sopreme  JTudldal  Conrt  of  Maine.     Oct  IT, 
1918.) 

New  Tbiai.  «=>78(1)— Oknekai,  MoTioit— Vkb- 

SICI  MAHXFESTUr  Wbonq. 
The  case  having  been  tried  before  with  a 
similar  result,  the  issue  being  the  same  and 
the  case  a  close  one,  it  will  not  be  held  that 
Twdict  is  so  manifeBtly  wrong  as  to  require 
granting  of  general  motion  for  new  triaL 

On  Motion  from  Supreme  Judicial  Court, 
York  County,  at  Law. 

Actions  by  Barry  L.  Ilsley  and  others  and 
by  Afia  M.  Seavey  against  John  Eelley.  Tbe 
cases  were  tried  together,  and,  tbe  Jury 
having  found  for  defendant,  plalntUTs  move 
for  new  trial.    Motions  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBBOOE,  DUNN, 
and  MORRHiL,  JJT. 

Ellas  Smith,  of  Llmlngton,  and  Emery  & 
Waterhouse,  of  Biddeford,  for  plaintiffs. 
Hiram  VOllard,  of  Sanford,  and  J.  Merrill 
Lord,  of  Kesar  Falls,  for  defendant. 

PER  CURIAM.  Two  actions  of  trespass 
quare  clausum  fo.r  cutting  and  removing 
timber.  Tbe  cases  were  tried  together,  and 
are  before  tbe  court  on  tbe  plaintiffs'  gen- 
eral motion  for  a  new  trlaL 

Tbe  land  In  suit  Is  In  range  D,  In  tbe  town 
of  I4merlck.  Range  D  Is  divided  Into  16  lots. 
Tbe  defendant  admits  tbe  cutting  and  re- 
moving tbe  timber,  but  says  he  owns  tbe 
land  on  which  It  was  cut  There  was  but 
one  question  Involved,  namely:  Where  Is  the 
dlvlsioii  or  check  line  running  north  and 
south  between  lots  14  and  15?  Two  lines 
were  set  op — tbe  plaintiffs  claiming  tbe  west- 
erly line  as  the  true  one;  the  defendant 
claiming  tbe  easterly  line  to  be  the  true 
original  line  between  lots  14  and  16.  The 
strip  of  land  lying  In  tbe  disputed  limit  is 
175^  feet  wide  at  the  north  end,  and  173 
feet  at  tbe  south  end. 

These  cases  were  tried  before,  with  a 
similar  result  Tbe  Issue  was  the  same. 
The  case  Is  a  dose  one,  and,  the  Jury  hav- 
ing found  for  the  defendant,  ■nfi  are  not  au- 
thorized to  say  that  the  verdict  Is  so  mani- 
festly wrong  as  to  require  interference. 

Tbe  entry  will  be: 

Motions  overmled. 

"""^  Oil  He.  670) 

CHARLES  LAWRENCE   CO.  v.   BUZZELL 
et  aL 

(Supreme  Judicial  Conrt  of  Maine.     Oct.  17. 
1918.) 

PBIMCIPAL  and  StTKETT  «=»161— LIABILITY  OP 
BURXTIltS— SUFTICIKNCT  OF  EVIDENCE. 

In  suit  against  sureties  on  traveling  sales- 
man's bond,  defendants  claiming  plaintiff  had 
known  of  its  agent's  default  and  had  not  noti- 
fied them,  etc.,  evidence  held  to  justify  verdict 
for  plaintiff.  ... 
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EzceiHlons  from  Bt^reme  Jadldal  Oimrt, 
Aroostook  Oqunty,  at  Law. 

Action  by  tbe  Charles  Lawrence  Oonvany 
against  W.  F.  Baacell  and  anot&w.  A  noQ> 
suit  was  dlreftod,  and  plalotUT  ezecpts. 
Judgment  ordered  fOr  plaintiff  under  stipula- 
tion. 

Argued  before  OCNONiaB;  a  J.,  and  HAN- 
b(H7.  FHIIiBBOOE,  DUNN,  and  MORBILL, 
W. 

Andrews  tt  Nelson,  of  Angnsta,  for  plaintiS. 
Pierce  ft  Madtean  and  Shaw  &  Thornton,  all  of 
Houlton,  fmr  oefendanta. 

PBB  aUBlAM.  Tbla  U  an  action  ot  debt, 
broui^t  by  Charles  Lawrence  Company,  a 
Massachusetts  corporation,  doing  a  wholesale 
grocery  business  In  Boston,  against  W.  F. 
Buzzell  and  Geor^  Q.  Nlckerspn,  both  ot 
Eoulton,  Ma,  sureties  on  a  bond  given  tbe 
plaintiff  company  by  Fred  H.  Harmon,  plaln- 
tUfs  traveling  salesman  in  Aroostook  county, 
conditioned  on  the  said  Harmon's  accounting 
to  said  company  for  any  and  all  money, 
diecks,  securities,  etc.,  received  by  him  from 
any  of  the  debtors  of  said  company.  Hie 
cause  was  heard  heiare  a  jury  at  the  Novem- 
ber term,  1917,  of  said  court  At  the  condu- 
slon  of  idalntUFs  evidence  the  presiding 
Justice  directed  a  nonsuit,  with  the  stipula- 
tion on  the  part  of  the  defendants  that,  if  the 
law  court  overmles  the  order  of  nonsuit,  tiie 
law  court  Is  authorised  to  assess  sudi  dam- 
ages as  the  law  and  the  evidence  rectulres. 
The  case  Is  before  the  court  on  exceptions  to 
such  order.. 

The  said  Fred  H.  Harmon,  >  as  trarellng 
salesman  of  plaintiff  company,  had  been  in 
Its  employ  about  eight  years.  In  addition  to 
selling  goods,  he  coUcoted  about  $20,000  a 
year.  Hla  tenltoiy  comprised  the  whole  at 
Aroostook  oountv,  where  there  are  many 
small  towns  with  no  banking  facilities  For 
this  reason  Harmon  was  a  little  dow,  or 
slack.  In  making  remlttanoes  ot  these  col- 
lected accounts.  Tbe  plaintiff  company  wrote 
Harmon,  stating  that  it  would  be  necessary 
for  them  to  stamp  his  aoooonts  "Pay  no 
money  to  saleeoien.'?  •  In  reply  Mr.  Harmon 
offered  to  furnish  a  bond  for  |1,000,  to  secui>e 
the  payment  to  the  company  of  any  sums 
collected  by  him.  Harmon  sent  the  bond 
voluntarily  upon  which  suit  Is  l>rought  Ttie 
bond  was  accepted  by  plaintiff  company, 
after  It  had  made  some  Inquiries  as  to  the 
flnsnclal  responsibility  ot  tbe  sureties^  Mr. 
Harmon  continued  to  make  collections  as 
before,  being  occasionally  short  In  his  re- 
mittances, as  he  bad  formerly  been,  for  abont 
a  year.  At  the  end  of  that  time,  after  report- 
ing collections  of  about  |500  without  remit- 
tances therefor,  he  disappeared.  It  then 
developed  that,  shortly  before  bis  disap- 
pearance, he  had  collected  an  additional 
amount  of  $067.86,  for  wbldi  he  had  made  no 
returns  whatever,  ^e  penal  sum  of  tbe 
bond  was  $1,000,  of  whldi  sum  $350  had  al- 
ready been  paid  to  said  company  by  one  of 
tbe  sureties.    Plaintiff  company  claimed  in 


said  action  the  balance  of  $660  and  tnterart 
fbtmoa  from  May  27,  lOlfi. 

CEhe  delSiBdaDts'  dalm  la  stated  In  tbe  bilet 
statemeat: 

"That  prior  to  the.  alleged  exaention  of  the 
bond  in  suit  the  prindpal  had  defaulted  crimi- 
nally as  employ^  of  the  plaintiff  corporation  to 
a  large  amoont,  which  defalcatioa  the  said 
plaintiff  in  the  ezerdae  of  doe  care  should  have 
known,  and  In  fact  did  know;  that  the  aaid 
plaintiff  knew  that  the  said  principal  was  not 
boneat  and  trustworthy,  taa  should  and  did 
anticipate  that  he  might  default  again:  that 
the  said  plaintiff,  antidpattng  ftatore  defanlts. 
demanded  a  bond  from  the  said  principal  as  a 
condition  of  bis  ftiirther  employment  by  it:  that 
said  bond  was  not  in  the  OBnal  coarse  of  busl- 
nbSB,  bat  was  espedally  required  bom  this 
principal;  that  the  said  defendants,  the  sure- 
tles  on  said  bond,  were  ignorant  of  all  of  the 
foregoing,  as  was  well  known  to  the  plaintiff: 
that  the  defendants,  if  they  had  been  aware  of 
the  aforesaid  fkets,  would  not  have  signed  the 
same,  as  the  plaintiff  well  knew:  that  before 
the  acceptance  of  aaid  bond  by  me  plaintiff  it 
was  informed  of  the  names  and  addresses  of 
the  defendants,  the  sureties  thereon,  and  had 
ample  opportnnity  to  disclose  the  facts  afore- 
said to  them,  OS  legally  bound  to  do,  yet  not- 
wltbstanding  wiilch  the  plaintiff  fraadolently 
and  willfally  concealed  and  withheld  all  said 
Information  from  the  defendants,  by  reason  of 
which  willfnl  and  frandnleat  eoncoalment  the 
said  defendants,  relying* upon  the  representa- 
tion of  the  Bsid  plaintiff  niat  the  said  princi- 
pal was  worthy  of  trust  and  confidence,  signed 
said  bond, 

"And  tbe  said  defendants  further  soy  that, 
prior  to  the  time  that  the  larger  portion  of  the 
defalcation   complained   of  occurred,   the   said 

glatntiff  discovered  that  the  said  principal  was 
I  default,  bat,  notwithstanding  its  plam  duty 
in  the  premises,  did  not  remove  the  said  prin- 
dpal, but  continned  in  its  employ,  made  no  at- 
tempt to  collect  the  shortage  from  Idm,  and 
gave  no  notice  to  the  said  defendant  until 
after  the  prindpal  had  absconded;  that  one  of 
the  defenoants,  in  Ignorance  of  tbe  foregoing, 
paid  to  the  pl^tiff  a  snm  largely  in  excess  of 
the  amount  in  default  when  first  discovered  by 
the  plaintiff  before  the  date  of  this  writ,  to 
wit,  $390. 

"And  the  said  defendants  further  allege  diat 
if  on  the  said  discovery  proper  steps  had  been 


prindpal  might  have  been  avoided.' 

T&e  defendants  contend  that  they  are  not 
liable  upon  the  bond  for  two  reasons: 

First  That  It  was  the  duty  of  the  plain- 
tiff to  make  known  all  facts,  of  whlcfh  they 
had  Imowledge,  that  were  material  for  tbe 
defendants  tolmow,  before  signing  such  an 
instrument;  that  they  did  not  Inform  the 
defendants  that  the  agent  of  the  plaintiff 
was  a  criminal  defaulter,  which  fact  was 
material  to  tbe  defendant;  and  that  they 
had  ample  opportonity  to  notify  them.  On 
the  contrary,  they  fraudulently  oonoealed 
tMs  fact  from  the  defendants,  and  that  there* 
tare  the  bond  was  never  valid,  and  tbe  de- 
fendants are  not  bonnd  by  )t. 

Secimd.  Asewmtng  the  bond  was  valid  at 
its  inception,  it  was  tbe  duty  ot  the  plaintiff 
to  make  known  to  the  defendants  any  deitault 
on  the  part  of  tbe  principal  wblcb  occurred 
after  signing  the  bond;  that  the  prindpal 
did  deCanlt,  and  Ibat  these  defanlts  were 
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never  dladosed  to  the  snretles;  and  that 
therefore  the  bond  was  avoided  at  the  time 
the  first  default  occurred,  ivhlch  tvas  not 
disclosed  to  the  defendants.  Ibti  amount 
already  paid,  $3S0,  would  be  more  than 
enough  to  discbarge  all  defaults  ooenrrlng 
prior  to  the  plalntlfTs  learning  of  Harmon's 
default. 

The  pleadings  present  Issues  of  fact,  and 
the  plalntlfTs  teetlmcxiy  was  directed  to  meet- 
ing the  allegations  In  the  defetidants'  brief 
statement,  while  proceeding  in  the  usual  way 
In  the  attempt  to  make  out  a  prima  fttde 
case.  We  think  the  plaintiff  succeeded,  and 
that  there  was  much  evidence  whldi  from 
its  very  nature,  b^ng  part  oral  and  part 
documentary,  tended  to  support  the  plain- 
tiff's claim,  and  wMdi,  if  believed  by  the 
Jury,  would  have  JuBtified  a  verdict  for  the 
plaintiff.  We  are  of  the  opinion  that  the 
case  should  have  been  submitted  to  a  jury, 
but  under  the  stipulation  on  {page  26  of  the 
case  we  are  authorized  to  flnd^  and  do  find, 
that  the  plaintiff  is  entitled  to  Judgment  fbr 
^6S0,  and  Intefreet  tram  May  27, 1»I6. 

So  ordered. 

<m  Me.  ns) 

MOBRISSETTH  v.  GRAND  TRUNK  B.  CO, 

{Supreme  Judicial  Court  of  Maine.     Oct.  22, 
1918.) 

Mastbx  and  Skbvant  <3=>276(8)— Injubtes  to 

SeBVAMT— EviDENCBr—SirWICraNCY. 

In  an  action  for  injuries  to  a  brakeman 
while  coupling  cars,  resulting  in  death,  evi^wM 
as  to  the  cau«e  of  the  accident  held  insumcieot 
to  austaiu  a  verdict  for  plaintiff. 

On  Motion  and  Exertions  from  Supreme 
Judi<4al  Court,  Androscoggin  County,  at 
Law. 

Action  by  OUvene  Moxrissette,  as  admin- 
istratrix, against  the  Grand  Trunk  BaUroad 
Company.  Verdict  for  plaintiff.  On  defend* 
ant's  motion  and  exceptions.  Motion  ^su*> 
talned,  and  new  trial  granted. 

Argued  before  COBNISH,  0.  J.,  and 
8PEAB,  HANSON,  PHILBBOOK,  and  MOB- 
BIUj,  JJ. 

McGlllicuddy  &  Morey,  of  LewlstoUi  for 
Idalntlff.  H.  P.  Sweetser,  of  Portland,  and 
Dana  S.  Wllliama,  of  Lewlston,  for  defend- 
ant. 

PBR  OUBIAM.  This  case  comes  up  on 
motion  and  exceptltms.  As  the  Aotlon  is 
decisive  of  the  case,  the  exceptions  need  not 
be  considered. 

The  plaintiff^  Intestate  was  a  brakeman 
on  the  Grand  Trmft  Railroad.  On  the  Ist 
day  of  May,  1017,  he  received  Injuries  while 
coupling  cars  to  the  tendet  of  an  engine  from 
which  shortly  after  he  died.  The  case  was 
tried,  and  a  verdict  rendered  for  the  plain- 
tiff. The  only  question  upon  the  motion  Is 
whether  there  was  any  evidence  upon  which 
the  verdict  can  be  sustained.  We  are  unable 
to  find  any.    Nor,  In  view  of  the  undisputed 


eviddce  as  td  wh«t«  the  decedent  was  found 
after  the  aoddrait,  are  we  able  to  flerm  a 
satisfactory  conjecture  as  to  how  the  acd- 
dent  happened. 

Tfie  car  was  coupled  to  the  tendor.  The 
pin  was  in  the  coupling.  He  was  sitting 
astride,  the  coupling  on  top  the  pin,  with  one 
leg,  between  the  hip  and  knee,  Jammed  be- 
tween the  Jaws  of  the  bumpers,  and  the 
other  leg  on  the  other  side  of  the  coupling. 
The  way  he  was  caught;  shows  he  could  not 
have  been  standing  on  the  ground  and  guid- 
ing the  apparatus  for  making  the  coupling. 
The  undisputed  evidence  also  eh<iws  this  to 
be  the  fact  The  engineer  says  he  went  be- 
tween the  oars  to  adjust  the  coupUng,  step- 
ped back,  gave  him  the  signal  to  back  up, 
and  he  did  back  the  engine  to  the  car,  and 
the  coupling  caught  The  engineer  further 
said  that  Morrissette  had  completed  his  du- 
ties fbr  coupling  when  he  signaled  to  back 
up,  and  had  no  ocqaslon  to  go  between  the 
tender  and  the  car  after  he  had  given  the 
signal.  The  plaintiff  furnishes  no  evidence 
as  to  how  the  acddent  ocourred.  She  claims 
that  the  Inference  may  be  properly  drawn 
that  the  decedent  went  In  between  the  tender 
and  the  car  to  further  adjust  the  coupling, 
but  we  are  unable  to  see  how  either  the  way 
Morrissette  was  caught  or  the  evidence  has 
any  tendency  to  warrant  the  inference.  So 
far  as  the  evidence  goes,  the  negligence  of 
the  defendant  has  not  been  shown  to  have 
contributed  to  the  accident  and  injury  for 
which  the  plaintiff  see^s  to  tecover. 

MIotlon    sustained.    New  trial  granted. 

(117  Me.  672) 

ross  V.  Foss. 

(Supreme  Judicial  Court  of  Maine.     Oct.  22, 
1918.) 

Nbw    Tbiai.   «=»  168  —  Motion    ik    Supreme 

OOUST— CrBOUNDS— CONJT.IOTIWO     BvinENOE. 

Where  plaintiff  and  defendant  are  the  sole 
witnesses,  and  the  evidence  is  conflicting,  the 
court  win  not  interfere,  in  the  absence  of  a 
showing  that  the  verdict  is  inherently  wrong,  or 
so  evidently  influenced  by  Mas,  prejudice^  or 
misunderstanding  aa  to  work  a  wrong. 

On  Motion  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  Gertrude  Fgss  against  John  C. 
Foss.  Judgment  for  defendant  On  plaln- 
titTs  motion  for  new  triaL  Motion  over- 
ruled. 

Argued  before  SPBIAR,  HANSON.  PHIL- 
BBOOK, DUNN,  and  MOBBIIX,  JJ. 

Shaw  4  TOornton,  of  Houlton,  for  ^)laln- 
tltf.  Wi  8.  Levrtd,  of  Houlton,  for  defend- 
ant 

PSB  CUBIAM.  This  case  comes  up  oh  a 
moUon  for  n^\^  trial  by  the  iflaitttlff.  The 
only  witnesses  were  the  plaintiff  and  de- 
fendant, toe  testimony  was  squarely  con- 
flicting. It  was  for'  the  Jury  to  settle  the 
conflict,    rniey  did  it  in  favor  of  the  defisnd- 


»ror  etlwr  eaaee  ue  hudb  tpple  and  KOY-ITOIIBIIB  In  aU  Key-Ntunbered  IMkmU  and  Indese* 


Digitized  by 


Google 


834 


104  ATLANTIC  &IDPOBTBB 


(B.L 


ant  Whatever  mlcbt  be  the  <^riiiion  of  the 
conrt  upon  the  evidence^  they  caqnot  inter- 
vene, unless  it  appears  that  the  verdict  is 
Inherently  wrong  or  so  evidently  influenced 
by  bias,  prejudice,  or  misunderstanding;  as 
to  work  a  wrong.  This  is  not  a  case  where 
we  can  lnterfer& 
Motion  overruled. 

(«  R.  I.  8) 

RHODB  ISLAND  <X>.  t.  SUPBBIOB 
COURT.     (No.  292.) 

(Supreme  Court  of  Rhode  Island.    Oct  22, 
1918.) 

1.  Oosis  «s>264(5)— Cost  or  TaAnaoBiFr  — 

DlSCBmON  OF  CotTBT. 

Where  traiiBcript  of  testimcmy  filed  bv  plain- 
tiff after  aettins  aside  of  verdict  as  tigtSnst  ev- 
idence and  as  awarding  excesBive  damages  was 
used  in  proceedings  subsequent  both  to  trial  and 
to  delivery  of  transcript  to  plaintiff,  allowance 
of  cost  of  transcript  as  part  of  taxed  costs  is 
discretionary  with  superior  court 

2.  Costs  ^=>264  —  Apflicatioz7  vob  Aixow- 
ANOB— NoncK. 

Statutes  do  not  require  that  notice  be  given 
to  opposing  party  of  plaintifTs  application  to 
justice  of  superior  court  for  allowance  of  cost 
of  transcript  of  testimony  filed  by  plaintiCF,  and 
failure  to  give  notice  does  not  render  invalid 
action  of  trial  justice  in  allowing  cost 

3.  Coara  «=>261— Apfucaxioh  ro»  Auaw- 
ANCJE— Notice. 

It  is  better  practice  io  give  notice  to  oppos- 
ing party  of  application  for  allowance  of  cost  of 
transcript  of  testimony,  particularly  where  made 
to  a  judge  who  did  not  preside  at  trial. 

4.  CousTS  9=»90(1)— Law  of  Case  —  Review 
OF  Decision  bt  Aicotheb  Jttsticb— Aixow- 
ANCB  OF  Costs. 

Where  plaintiff's  motion  for  allowance  of 
cost  of  transcript  of  testimony  as  part  of  taxed 
costs  was  addressed  to  discretion  of  first  jus- 
tice of  superior  court  who  had  jurisdiction  in 
matter,  though  he  had  not  presided  on  trial  of 
case,  IJs  decision  was  not  subject  to  review  by 
another  justice  of  superior  court 

Pietitlan  fbr  writ  at  certiorari  by  the 
Rhode  Island  Company  against  the  Superior 
Court  to  quash  its  record  as  contained  In  an 
order  in  a  case  wherein  petitioner  was  de- 
fendant. Writ  dismissed,  and  record  sei^  up 
by  the  Superior  Court  remitted  to  it 

Clifford  Whipple,  Earl  A.  Sweeny,  and  O. 
Frederldc  Frost,  all  of  Providence,  for  peti- 
tioner. Jolm  P.  Brennan,  of  Provldeace,  for 
respondent 

STEARNS,  J.  This  is  a  petition  for  writ 
of  certiorari  for  the  purpose  of  qnashlng 
the  record  of  the  superior  court  as  contained 
In  the  order  of  that  court  entered  July  29, 
1918,  in  the  case  of  John  W.  Hanley  v.  Rhode 
Island  Company,  the  effect  of  which  order 
was  to  allow  the  cost  of  a  certain  transcript 
of  testimeny  to  remain  as  part  of  the  plaln- 
tUTs  costs  in  said  case.  The  Hanley  Case 
was  an  action  for  negligence  in  which  three 
trials  were  had  before  a  jury.  In  the  first 
trial,  owning  to  misconduct  by  the  jury,  the 
case  was  taken  from  the  Jury  and  passed. 


In  the  second  trial  befSore  Ifr.  Justice 
Sweeney,  the  plaintiff  recovered  a  verdict  for 
$5,000,  which  was  later  set  aside  by  the  trial 
justice  on  motion  of  the  defendant,  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence and  that  the  damages  awarded  were 
excessive.  To  this  decision  the  plaintiff  duly 
took  exception,  filed  a  transcript  of  the  testi- 
mopy  wbldi  was  allowed  by  the  court,  and 
his  bill  of  exceptions  ea  required  by  law, 
and  upon  hearing  of  the  bill  of  excep- 
tions before  this  court  the  plaintiff's  exc^^- 
tlons  were  overruled  and  the  case  was  re- 
mitted to  the  superior  court  for  further  pro- 
ceedings. The  case  was  again  tried  before 
Mr.  Justice  Sweeney  and  another  jury,  and 
resulted  In  a  verdict  for  the  plaintiff  for 
$1,600,  whldi  was  sustained  by  the  trial 
court  and  to  this  dedsioa  of  the  trial  court 
no  exception  was  taken  by  either  party.  In 
due  course  the  costs  of  the  suit  were  taxed 
by  the  clerk  of  the  superior  court  and  in- 
cluded therein  was  an  item  for  the  cost  of 
ttte  transcript  of  testimony  in  the  second 
trial  which  had  been  allowed  by  one  of  the 
Justices  of  the  superior  court  The  aK>Ilca- 
tion  for  the  allowance  of  the  cost  of  this 
transcript  of  the  second  trial  was  made  by 
the  attorney  for  the  plaintiff  in  the  regular 
course  of  proceedings  to  the  particular  judge 
of  the  superior  court  who  was  assigned  for 
duty  during  that  period  of  the  vacation  of 
the  superior  court  The  Justice  who  allowed 
the  cost  of  the  transcript  had  not  presided 
at  any  of  the  trials  referred  to,  and  no  notice 
of  the  application  was  given  to  the  defendant. 
The  defendant  then  filed  In  the  superior 
court  a  motion  to  revise  costs  in  several 
particulars,  including  the  allowance  of  tbe 
cost  of  transcript  aforesaid.  Tills  motion 
was  heard  by  Mr.  Justice  Doran,  who  granted 
said  motion  in  part  and  refused  to  interfere 
in  regard  to  the  matter  of  the  allowance  of 
the  cost  of  the  transcript  The  defendant 
now  i)etltlon8  this  court  for  a  writ  of  certio- 
rari, and  the  particular  error  of  law  alleged 
is  the  action  of  Mr.  Justice  Doran  in  regant 
to  the  matter  of  the  allowance  of  the  oast 
of  the  transcript,  and  this  is  the  only  que*- 
tlon  now  raised  in  this  proceeding. 

[1-4]  We  find  no  error  in  the  action  of  Mr. 
Justice  Doran  in  this  re8x>ect.  The  transcrlpc 
in  question  was  used  in  proceedings  in  said 
cause  siAsequent  both  to  the  trial  and  to  the 
delivery  of  the  transcript  to  the  plaintiff,  and 
in  such  circumstances  the  allowance  ot  uie 
cost  of  the  transcript  as  part  of  the  taxed 
costs  is  dlscretloDary  with  the  snperior  oourt 
N.  Y.,  N.  H.  &  B.  R.  R.  Co.  v.  Superior  Oonrt, 
39  R.  I.  560,.  90  Aa  S82.  The  af^UcaUon 
to  the  justice  of  the  superior  court  In  the 
first  instance  for  the  allowance  of  the  cost 
of  this  transcript  was  one  which  was  ad- 
dressed to  his  discretloo.  The  statutes  do 
not  require  that  notice  of  this  application 
shall  be  given  to  the  oppoetng  party,  and  the 
failure  to  give  notice  to  the  defendant   In 
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this  partlcniar  case  does  not  render  tnTalld 
the  action  of  the  trial  JuBtlcei  We  think  that 
It  Is  better  practice  to  gire  notice  to  the  op- 
posing party  in  an  ai^lieatlon  of  this  Iclnd, 
particularly  in  a  case  where  the  application 
Is  made  to  a  Judge  who  did  not  preside  at 
the  triaL  The  fact  that  no  notice  or  op- 
portunity to  be  heard  had  been  given,  in 
some  drcmnstances,  might  l>e  sufficient  to 
warrant  the  finding  by  this  court  that  there 
had  been  an  abuse  of  the  discretion  in  grant- 
ing the  motion.  In  this  particular  case  the 
record  was  such,  however,  as  to  iK«sent  a 
fairly  complete  histoi7  of  the  case.  Inas- 
modi  as  this  motion  was  addressed  to  the 
discretion  of  the  first  Justice  who  bad  Juris- 
diction In  the  matter,  we  do  not  consider  that 
the  decision  thereon  was  subject  to  review 
by  another  Justice  of  the  sajDsrlor  court,  and 
the  action  of  Mr.  Justice  Doran  in  refusing 
to  review  this  decision  was  without  error. 

The  writ  of  certiorari  is  dismissed,  and  the 
record  in  the  cause  entitled  Joba  W.  Uauley , 
T.  Rhode  Island  Conipany  sent  to  us  tqrl 
the  superior  court  la  remitted  to  said  court 


SHBPARD  et  al.  v.  SPBINGFIBLD  FIBS}  ft 
HABINB  INS.  00.  et  al.    (No.  419.) 

(Snpreme  Court  of  Rhode  Island.     Oct.  21, 
1»1&) 

On  motion  for  leave  to  reargna  Denied 
In  part,  and  granted  in  part 

For  former  opinion,  see  104  AtL  18. 

Wilson,  Gardner  ft  Chnrchill.  of  Provl* 
dence,  for  complainants.  Mamford,  Buddy  ft 
Hjmerson,  of  Providoice  (E.  Butler  Moulton 
and  Charle«  0.  Mumford,  both  of  Providoice^ 
of  counsel),  for  respondents. 

PEJR  CURIAH.  On  resiKMidents'  motion 
for  leave  to  reargue  the  above  cause,  filed  by 
leave  of  court  July  ft,  1918,  in  vacation,  and 
now  considered  after  the  opening  of  the 
present  term  (October,  1918): 

1.  As  to  that  portion  oi  the  motion  which 
relates  to  the  weight  and  effect  of  the  testi- 
mony before  this  conrt  upon  complainants' 
appeal,  the  matters  stated  and  referred  to 
In  the  motion  were  all  argued  before  this 
<;ourt  and  were  fully  considered  by  the  court 
In  framing  its  opinion  filed  at  the  last  term 
<July  1,  1918),  and  the  court  finds  no  reason 
for  a  reargum«it  of  the  cause  upon  such 
matters ;  that  portion  of  the  motion  is  there- 
fore denied. 

2.  It  appears  from  the  transcript  that, 
at  the  conclusion  of  complainants'  testimony, 
the  cause  was  dismissed  upon  motion  of  the 
respondents  npon  two  grounds,  one  of  which 
Is  not  urged  In  the  present  motion,  and  was 
fully  disposed  of  in  the  opinion,  in  favor  of 
the  complainants.  The  other  ground  waa 
■that  upon  all  the  complainants'  testimony 
the  allegations  of  the  bill  were  not  sustained 


and  no  case  was  made  tot  setting  aside  thff 
award.  The  trial  court  took  that  view  of 
the  testimony  and  ordered  the  bill  dismissed. 
This  court  took  a  contrary  view  of  that  tes- 
timony and  found  that  the  complainants  had 
sufficiently  sumwrted  the  material  allega- 
tidoB  of  the  bill  and  were  entitled  to  have 
the  award  set  aside,  and  thereni>on  rev<ersed 
the  de<!ree  of  the  lower  court  and  ordered 
the  cause  to  be  remanded  to  the  superior 
court  sitting  in  Washington  county,  with  di- 
rection to  enter  its  decree  setting  aside  the 
award. 

The  respondents  now  urge  that  since  the 
blU  was  dismissed  after  the  testimony  for 
the  complainants  was  heard,  and  without 
hearing  any  of  the  testimony  which  the  re- 
spondents now  say  that  they  were  prepared 
to  offer  in  defense,  if  their  motion  to  dis- 
miss had  not  been  granted,  this  court  ought 
not  to  order  the  bill  to  be  dismissed  upon  the 
record  as  it  stands,  and  seem  to  imply  that 
respondents  should  have  an .  opportunity  to 
offer  their  testimony  in  defense  before  the 
cause  is  finally  determined. 

The  conrt  will  hear  the  parties  upon  this 
branch  of  the  cause,  npon  the  question  wheth- 
er the  respondents  should  be  allowed  to  pre- 
sent such  evidence  in  defense,  and,  if  so,  in 
what  court,  and  in  what  manner,  and  sub- 
ject to  what  conditions,  such  evidence  should 
be  presented.  The  cause  may  be  assigned 
for  hearing  upon  this  qnestlon  by  agreement 
or  <m  motion  In  due  course. 


(7  Boro«,  135) 
HHIiDMYEB  v.  CLBAVBR. 

(Superior  Ooart  of  Delaware.    New  Castle. 
April  8,  1918.) 

1.  Bvinio^CE    «=3l83(lS)— Lost    Cohtkact— 
Secoroaby  Bvioence. 

Testimony  of  witness  that,  accordine  to 
his  best  recollection,  he  had  iHven  duplicate 
copy  of  contract  involved  to  B.,  that  be  had 
learned  that  B.  would  make  a  search,  and  if  be 
could  find  the  copy  would  mail  it  in  time  for 
trial,  and  that  neither  copy  nor  any  communi- 
catton  bad  been  received  from  B.,  was  insuffi- 
cient to  make  secondary  evidence  admissible. 

2.  EvinENCB    «=»317(1)  —  Hbabsat  —  Sea^ob 

FOB  MiSBIITO  PaFEB. 

Plaintiff  having  testified  that  he  had,  daring 
noon  recess,  communicated  with  B.  over  the 
telephone  as  to  a  missing  paper,  question  as  to 
what  B.  said  about  search  Ma  not  objection- 
able as  hearsay. 

8.  EvtrancE  «?»183(1S)  —  Lost  Contkaot  — 
Search— BviDKRoE. 
Testimony  of  witness  held  to  show  that  a 
reasonable  search  had  been  made  for  lost  con- 
tract, so  that  secondary  evideno*  was  admis- 
sible. 

4.  Mastbb  AjfD  Sbbvakt  «s»7(K1)— Wobk  Ann 

IiABOB    9=»ll— Recovebt   roB    Sebvices— 

Amount. 

Employe,  who  performs  work  according  to 

terms  of  employment,  is  entitled  to  recover 

stipulated  price,  or,  if  there  is  no  stipulated 

price,   such  sum  as   the  work  is   reasonably 

woruL 
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B.  BBd&xu  4)39fi2— ODxiaflnov-Ooimanpii 

«F  gA£B. 

To  be  entitled  to  compei>Ratio&  (Tom  ae&er 
of  real  estate,  broker  must  nave  been  ■eller'a 
agent,  and  ttntrt  have  effected  the  aale,  or  oon- 
dncted  the  neKotUtioas  to  s«cb  stage  as  to 
complete  the  bargain  for  the  sale,  so  far  as  it 
depended  upon  his  action  or  effort*. 

8.  BBOKEBa  «=>e4(l)— CoiaaasioiT— CoMiru!- 
TiON  or  Sau. 
If  plaintiff,  as  agent  of  defendant,  brought 
defendant  and  anotber  together,  and  they  came 
to  an  agreement  for  the  sale  and  purchase  of 
the  defendants  farm,  plaintiff's  right  to  com- 
pensation for  Ids  sernces,  in  the  absence  of 
any  misrepresentations  as  to  ability  of  pur- 
chaser, would  be  established,  though  the  pur- 
chaser subsequently  refused  to  comply  with 
the  terms  of  the  sale. 
7.  Bbokebs  «=388(3)— Mibbxfbxsentations— 

QUESnONB  FOB   JUBT. 

Question  of  purchaser's  ability  to  comply 
with  terms  of  sale,  and  whether  any  misrepre- 
sentations were  made  by  plaintiff,  real  estate 
broker,  as  to  his  ability,  Midi,  under  the  evl> 
dence,  for  the  determinatioa  of  the  ivrj. 

Action  by  Jobn  Heldmyeni  Jr.,  a^lnst 
Hepry  Cleaver.  Trial  by  Jury.  Verdict  for 
plfllutUI. 

BOTOB  and  CONRAD,  JJ^  sitting. 

Lerin  Irving  Handy,  of  Wilmington,  for 
plaintiff.  Richard  8.  Rodney,  of  Wilmington, 
for  dtfendant 

The  actloD  of  the  plalntUT  was  to  recover 
for  services  which,  as  a  real  estate  broker, 
be  bad  rendered  tbe  defendant  In  the  sale 
of  a  certain  farm. 

The  declaration,  In  assumpsit,  contained  a 
special  count  on  an  alleged  agreement  enter- 
ed Into  between  the  plaintUT  and  the  defend- 
ant tor  the  sale  of  a  certain  farm,  on  the 
basis  of  3  per  cent,  commiaslom  oh  |15,000, 
the  price  the  defendant  asked  for  the  farm, 
and  also  the  common  connts. 

It  was  proved  that  the  plaintiff,  on.  or 

about  the  day   of ,   A.   D.   IWe, 

brought  to  the  defendant  one  Morgan,  of  the 
state  of  Maryland,  as  a  purchaser  for  the 
farm,  and  to  whom,  on  the  same  day  the  de- 
fendant sold  the  farm  for  $15,000,  $600  being 
paid  down  by  check  and  the  balance  was  to  be 
paid  on  or  before  July  1st  f(dlowlng.  And  In 
coAflrmatiaQ  of  the  sale  the  defendant  and 
M.  entered  into  written  agreements  In  du- 
plicate— one  of  which  was  retained  by  the 
defendant  and  the  other  was  delivered  to  M., 
who,  on  the  following  day,  stopped  payment 
of  the  said  dieck,  and  testified  at  the  trial, 
in  answer  to  the  (juestloo,  "Why  was  it  you 
did  not  finally  oomplyr'  "Well,  I  Just 
thought  it  was  a  little  too  much  more  than 
I  waa  able  to  shoulder,  and  I  Just  sb^iped 
right  there." 

The  defendant  afterwards  sued  M.  on  the 
said  check.  In  the  courts  In  Maryland,  and 
had  A  recovery  tor  the, full  amount  thereof, 
and  waiting  ontU  after  July  1st  sold  the 
farm  to  i^iotber. 

Pursuant  to  previous  notice,  Mr.  Bandy 


for  plalnttfi;  c^Uad  uvon  Mr.  Rodney,  for 
defendant,  tp  produce  the  said  agreement 
of  sale.  Wt.  Rodnegr  not  being  able  to  do  so^ 
Mr.  Handy. sought  to  prove  the  terms  of  the 
agreement  I9  M. 

Objection  was  made  on  tiie  ground  that, 
when  an  instrument  In  writing  is  executed  In 
duplicate,  the- loss  of  each  must  be  fihown  la 
order  to  let  la  secondary  evidence.  The  ob- 
jection was  sustained.  If.  then  testifled  that 
he  did  not  have  the  duplicate  copy  of  the 
contract,  but  according  to  his  best  recollec- 
tion he  had  given  the  same  to  Mr.  Bamll, 
his  attorney  In  Maryland.  "Fbe  plaintiff,  be- 
ing recalled,  testifled  that  he  had  a  few 
days  befok-e  conversed  with  Mr.  Barrall  over 
the  tel^>hone.  In  Mr.  Heudy's  office^  and 
learned  from  Mr.  Barrall  that  he  woold 
make  a  seardi  tor  the  contract,  and  if  be 
could  And  It  he  would  mall  It  to  Mr.  Handy 
In  time  for  use  at  this  trial,  and  that  neither 
the  contract  nor  any  communication  had  been 
received  from  Mr.  Barrall.  It  was  again 
sought  to  prove  the  contents  of  said  agree- 
ment by  M.  Objection  was  made  on  the 
ground  that  reasonable  diligence  of  searcb 
for  the  paper  had  not  been  shown. 

BOYCB,  J.  [1]  The  Inquiry  made  of  Mr. 
Barrall,  and  the  reply  received,  do  not  show 
any  search  made  by  him  for  the  paper  In 
question,  or  that  it  Is  nod  In  his  possessloos. 
Proof  of  searcfa  or  loss  of  the  paper  has  not 
been  made.    The  objection  is  sustained. 

At  the  afternoon  session,  the  plaintiff  was 
recalled,  and  asked  by  his  counsel  whether 
he  had,  during  the  noon  recess,  at  the  re- 
quest of  M.,  communicated  with  Mr.  Barrall 
over  the  telephone  as  to  the  missing  paper, 
and,  answering  that  he  had,  he  was  asked: 

"What  did  Mr.  Barrall  say  to  yon  in  that  con- 
versation which  you  had  for  Mr.  Morgan  at  the 
recess  of  the  eourt  about  any  search,  if  any,  he 
bad  made  for  the  contract  between  Mr.  Uor- 
gan  and  Mr.  Cleaver  t " 

The  question  was  objected  to  as  hearsay. 

BOYCB,  J.  [1]  mie  reply  In  instances  of 
this  Und  Is  not  used  as  hearsay  testimony  to 
the  loss  of  the  paper  In  question,  t>ut  merely  as 
Indicating  that  reasonable  seardi  has  been 
made  for  the  missing  paper.  1  Greenleaf  on 
Evidence  (leth  Ed.)  |  66SB.,  note  9.  For 
this  purpose,  we  ovemle  the  objection.  Tlie 
witness  may  answer  the  quAtlon. 

"A.  I  told  Mr.  Barrall  I  was  calling  up  about 
the  pai»ar  Mr.  Handy  referred  to  last  weelc  in 
his  office,  and  he  said  b^  had  made  a  very  care- 
ful search  for  it,  but  could  not  find  it;  that 
he  did  not  write  Mr.  Handy,  because  lie  t^d 
him  that  if  he  found  It  he  would  send  it  to  him,, 
and  not  being  aUf  to  find  it  hq  did  not  write: 
but  if  they  wanted  Um  he  would  come  and 
testify. 

"Q.  You  say  you  wrote  the  contract  yooraelf 
for  Mr.  Morgan  and  Mr.  Cleaver?  A.  Tea.. 
sir. 

"Q.  What  were  the  contents  of  It?  ** 

Objectlfan  was  made  on  the  ground  that 
sufficient  diligence  had  not  been  shown   in 


I  te»U  sad  KBT-mniBBS  la  aU  {Lay-Numtwrsd  Dlgssts  sad  ladwns 


Digitized  by 


Laoogle 


DA) 


PTAxp  T.  amjsoo 


687 


aeardiing  far  the  lost  paper  to  admit  secoor 
dary  evidence. 

BOYCB,  J.  [S]  The  court  Is  of  the  opln> 
ton  tittat  a  reaaooable  aeaccb  has  been  shown. 
The  objection  la  overruled.  Take  the  answer 
of  the  witness. 

"A.  Tbe  Mre«m«Dt  wq«  drawn  up  bf  ip*  be- 
tween  Mr.  Uorean  and  Mr.  Cleaver,  and  tbe 

Sui-cbase  price  for  the  farm  was  $15,000.  Mr. 
[organ  paid  $000  by  dieck  Qp(»  tbe  rigninf 
of  the  agreement  and  the  balance  was  to  be 
paid  at  a  certain  tim»r-I  don't  rec|dl  the  date. 
It  was  satisfactory  to  both  of  them,  and  they 
both  signed  It,  and  Mr.  White  signed  h  as  a 
witness  to  thcb  rignatnres." 

The  defendant  admitted  that  he  agreed  to 
pay  the  plaintiff  8  per  cent  commission  oa 
the  purdiase  price,  tf  he  succeeded  in  sell- 
ing the  f&rm ;  but  he  understood  the  agree- 
ment between  them  to  mean  that  ha  would 
pay  the  commission  when  he  had  received 
the  purchase  price.  Hq  alao  stated  that  he 
accepted  Mr.  Morgan  as  the  purchaser  of  the 
farm  and  as  financially  able  to  copiply  with 
the  terms  of  the  contract  of  sale. 

BOYCE,.  J.,  charging  the  Jury: 

[4, 6]  This  action  is  brought  by  John  Hdd- 
myer,  Jr.,  a  r^  estate  broker,  against  Hen- 
ry Cleaver  for  the  recovery  of  compensa- 
tion for  services  alleged  to  have  been  ren- 
dered by  the  plaintiff  for  the  defendant  In 
the  sale  of  a  certain  farm.  Tbe  plaintiff  de- 
mands the  sum  of  $460,  or  S  per  cent  of  the 
price  for  which  he  claim^  he  effected  the  sale 
of  the  farm.  When  one  employs  another  to 
do  work  for  him.  and  the  employe  performs 
the  woric  in  accordance  with,  the  terms  of 
the  employmoit,  the  employs  Is  entitled  to 
receive  the  atlpulated  price,  if  anch  was 
agreed  upon  by  the  parties,  or,  if  no  stipu- 
lated price  was  agreed  cm,  then  he  la  enti- 
tled to  recover  such  sum  aa  the  work  is  rear 
sonably  worth.  To  entitle  a  real  estate  bro- 
ker to  recover  compensation  for  the  sale  of 
real  estate  of  another,  ha  mxist  have  been  the 
agent  of  the  seller,  and  he  must  have  ef- 
fected the  sale  or  conducted  the  negotiations 
to  such  a  stage  as  to  complete  the  bargain 
for  the  sale  so  far  aa  it  depended  upon  his 
action  or  efforts  to  accomplish  the  sale. 

[I]  If,  in  this  case,  the  plaintiff  as  the 
agent  of  the  defendant  brought  Morgan  and 
the  defendant  together,  and  if  they  came  to 
an  agreement  for  the  sale  and  purchase  of 
the  fhrm,  the  right  of  the  plaintiff  to  com- 
pensation fbr  hla  scarvlces,  in  the  absence  of 
any  mlsrepres^tatlons  as  to  the  ability  of 
the  purchaser  to  comply  with  the  terms  of 
sale  agreed  upon,  became  established,  though 
the  purchaser  subsequently  refused  to  com- 
ply with  the  terms  of  the  sale;  for  when  the 
plaintiff  brought  to  the  defendant  a  pur- 
chaser willing  and  able  to  purchase  the  farm 
at  the  price  authorized  and  agreed  upon  be- 
tween the  seller  and  the  purchaser,  the  plain- 
tiff's wor^  was  done  and  he  became  entitled 


to  his  oonpenaatlon.  And  tbe  purt^aser'a 
refusal  to  complete  the  purchase,  without 
the  fault  of  the  plaintiff,  will  not  prevent  the 
latter  from  recovery  of  his  compensation. 

[7]  In  respect  to  the  question  of  the  pur- 
chaser's ability  to  comply  with  the  terms  of 
sale,  and  whether  any  misrepresentations 
were,  in  tact  made  by  the  plaintiff,  are  mat- 
ters for  the  determination  of  the  Jury  under 
th^  evidence  before  them. 

If  you  should  be  satisfied  from  a  ;prepon- 
derance  of  the  evidoice  that  the  plaintiff  did 
perform  the  services  which  he  bad  agreed  to 
do  for  the  defendant  then  your  verdict 
should  be  fbr  the  plaintiff  for  sndi  sum  as 
the  defendant  agreed  to  pay,  or.  If  there  was 
no  spedflc  sum  agreed  upon  between  the  par- 
ties, then  fbr  such  amount  as  you  may  find 
Such  services  were  reasonably  worth.  Tebo 
V.  Mitchell,  6  PennewllI,  868,  63  AtL  S27. 

.  Verdict  ter  phOntia. 


(7  Bayoe,  140) 
StDATB  V.  6RDCO. 

(Court  of  General  Sessions  of  Delaware.    New 
CasUe.     March  13,  1918.) 

1.  Rape   4=>10(1>— AssAinyi  with  Intent. 

The  element  of  intent  is  an  essential  in- 
gredient of  the  crime  of  assault  with  intent  to 
rape. 

2.  Rape  «=>53(8)— AssAtn/r  with  tirrENT  — 
ETvibERCK. 

In  a  proaeentlon  for  assault  with  intent  to 
tape,  tbe  particnlar  intent  with  which  tbe  as- 
sault is,  made  ntay  be  shown  either  by  direct  or 
eircomstantial  evidence;  that  Is,  by  the  express 
de«dar«tions  or  confession  of  accused,  or  by  his 
acts  and  conduct,  from  which  the  intent  rea- 
sonably and  naturally  may  be  Inferred. 

8.  CKDairAi.  Law   «B>Se9(l),  871(1)  —  E>vi- 
DEHCB— Pboof  ov  Otheb  Oitenss— Ouilt? 
Knowledge. 
Proof    of    a   distinct    Independent   offense, 
other  than  that  in  issue,  though  embracing  acts 
of  the  same  general  kind  as  those  surrounding 
the  offense  charged,  la  not  admissible  to  estab- 
lish the  latter,  a  rule  subject  to  certain  excep- 
tions, as  wh^  it  is  necessary  to  show  a  particn- 
lar intent  to  prove  guilty  knowledge. 

4.  ChmxNAi.   Law    «=»370,   871(9)— Assault 
TO  KAPst—Omurr  Knowucdob— Otheb  Oe- 

VCNSE. 
In  prosecution  for  assault  to  rape,  testi- 
mony of  female  witness,  other  than  prosecutrix, 
as  to  defendant's  like  assault  npon  her  in  the 
same  vicinity  three  days  before  that  upon  prose- 
cutrix, was  Inadmissible  to  show  guilty  Imowl- 
edge  or  intent. 
B.  Rape    «=»ie(l)— Ajsbault  wrrn   Intent— 

Paoor  OF  EJlementb  or  Offense. 
The  offense  of  assault  with  intent  to  rape 
embraces  not  only  assault  with  violence,  but 
also  intent  to  rape. 
a.  AaSATTXT    AND    Baitkbt      «=>48  —  "As- 

SAUlT." 

An  "assanlf'  is  an  unlawful  attempt  by 
force  or  vhdence  to  do  injury  to  the  person  of 
another,  with  the  present  ability  to  aeeoniplish 
the  attempt 

[Ed^  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assault] 
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Peter  Oreco  was  Med  on  an  Indictment 
Charging  him  with  an  assault  with  Intent  to 
rape.-  Verdict  of  guilty,  defendant  suing  out 
writ  of  error,  which  was  dismissed  for  fail- 
nre  to  prosecute 

BOTCB  and  OONHAD,  JJ.,  sitting. 

David  J.  Relnhardt,  Atty.  Oen.,  and  Percy 
Warren  Green,  Deputy  Atty.  Gen.,  for  the 
State.  J.  Frank  Ball,  of  WUmlngtmi,  for 
defendant 

'  The  prosecuting  witnesB  testified  that  on 
the  morning  of  November  27,  1917,  at  aboot 
7:15  o'clock,  while  she  was  proceeding  on 
Clayton  street.  In  the  dty  of  Wilmington, 
towards  her  home,  and  Just  as  she  came  out 
from  underneath  the  bridge  under  which 
Clayton  street  passes  as  It  runs  into  Brandy- 
wine  Park,  she  heard  a  voice  and  rustling 
of  leaves  and  turned  around  and  saw  the  ac- 
cused, who  at  that  time  put  hUt  hands  in 
his  pockets  and  walked  with  his  head  down; 
that,  however,  she  did  not  think  he  was  after 
her,  and  proceeded  on  her  way  towards  tne 
Brandywlne  to  a  point  about  10  or  12  feet 
from  the  path  where  she  was  walking ;  that 
at  about  that  time  she  felt  a  hand  going 
across  her  mouth,  with  something  in  the 
hand  that  felt  like  a  sponge  and  tasted  sweet 
and  smelled  sweet;  that  she  was  then 
thrown  to  the  ground  and  a  terrific  struggle 
ensued,  which  the  witness  described  In  detail, 
and  which  was  finally  terminated  by  the  ap- 
proach of  two  men,  one  of  whom  gave  chase 
to  the  accused,  while  the  other  assisted  the 
prosecuting  witness  to  her  home.  The  pros- 
ecuting witness  testified  that  dnrlng  the 
struggle  she  had  every  opportunity  to,  and 
did,  identify  the  accused  as  the  person  mak- 
ing the  assault  upon  her.  After  she  had  giv- 
en her  testimony,  the  Attorney  General,  tn 
the  presence  of  counsel  for  defendant  and 
not  in  the  hearing  of  the  Jury,  Informed  the 
court  that  be  desired  to  call  a  female  witness 
for  the  purpose  of  proving  by  her  that  a  sim- 
ilar assault  was  committed  npon  her  by  the 
accused,  four  days  before^  and  eight  squares 
from  the  place  where  the  aesault  was  com- 
mitted upon  Mary  Lapsley. 

The  Jury  was  directed  to  retire  to  their 
room,  and  the  proposed  witness  was  called  to 
the  stand  and  permitted  to  detail  the  facts 
and  drcomstanoee  of  the  assault  made  upon 
her,  the  means  employed  in  making  the  as- 
sault being  similar  to  those  made  upon  the 
prosecuting  witness,  and  she  identified  the 
accused  as  the  person  who  made  it 

Mr.  Ball  insisted  that  the  testimony  dis- 
closed a  distinct,  s^arate  offense,  and  that 
It  was  inadmissible  In  the  case  on  trial.  The 
Attorney  General  contended  that  the  testi- 
mony was  admissible  for  the  purpose  of  prov- 
ing (1)  Identity;  (2)  slmUarlty  of  plan  or 
sdione;  and  (3)  motive  or  Intent  1  Whar- 
ton's Crlm.  Ev.  dOth  Ed.)  166;  2  Wharton's 
Orim.  Et.  UOth  Bd4  1660  (1667);    State  t. 


Brown,  8  Boyce,  4d9,  66  Atl.  797;    Sffler  t. 
State,  4  Boyce,  60,  86  AtL  731. 

BOTOB,  J.,  delivering  the  opinion  of  the 
court: 

[1-S]  The  indictmoit  in  this  case  charges 
that  the  accused  did  with  vl<flence  assault 
the  prosecuting  witness  with  Intent  to  com- 
mit rape.  The  element  of  Intent  Is  an  essen- 
tial ingredient  of  the  crime  charged.  The 
particular  Intent  with  which  an  assault  Is 
made  may  be  shown  eltbw  by  direct  or  cir- 
cumstantial evidence;  that  is,  by  the  ex- 
press declarations  or  confession  of  the  ac- 
cused, or  by  his  acts  and  conduct  from  which 
the  Intent  may  be  reasonably  and  naturally 
inferred.  Ordinarily  evidence  must  be  con- 
fined to  the  issue,  so  that  It  is  a  general 
rule  that  on  the  trial  of  a  person  for  crime, 
proof  of  a  distinct  Independent  offense, 
though  it  embraces  acts  of  the  same  general 
kind  as  those  surrounding  the  offense 
charged,  is  not  admissible  to  establish  the 
latter  offense.  This  rule  is  subject  to  cer- 
tain ezceptions,  as  when  it  Is  necessary  to 
show  «  particular  Intent  for  the  pnrpose  of 
proving  guilty  knowledge,  ui 

In  State  v.  Brown,  3  Boyce,  499,  83  AtL 
797,  this  court  after  recognizing  the  principle 
that  where  the  element  of  Intent  is  an  essen- 
tial ingredient  of  the  crime  charged,  and  the 
act  done  is  claimed  to  have  been  Innocently 
or  accidentally  done,  or  by  mistake,  or  when 
the  result  is  daimed  to  have  followed  an  act 
lawfully  done  for  a  legitimate  purpose,  or 
where  there  1«  room  for  such  an  inference, 
it  is  proper  to  characterize  the  act  by  proof 
of  other  like  acts  producing  the  same  result 
as  tending  to  show  guilty  knowledge,  and 
the  Intent  or  purpose  with  which  the  partic- 
ular act  was  done,  and  to  rebut  the  presump- 
tion that  might  otherwise  obtain  (People  t. 
Seaman,  107  ADdi.  857,  66  X.  W.  203,  61  Am. 
St  Rep.  326),  said: 

"Where,  however,  the  Intent  is  not  required 
to  be  specifically  proved,  or  from  the  nature  of 
t^e  offense  under  inveatigation  proof  of  its  com- 
mission as  charged  necessarily  establishes  the 
criminal  intent  or  the  intent  is  a  necessary 
conclusion  from  the  act  done,  evidence  of  the 
perpetration,  or  attempted  perpetration,  of  otb- 
er  like  offenses,  should  not  be  admitted." 

In  Effler  v.  State,  4  Boyce,  62,  86  AtL  731, 
the  Supreme  Court  said: 

"  •  *  *  It  appears,  to  prove  identitv,  that 
there  must  be  some  connection  between  Uie  two 
offenses,  and  it  is  not  sufficient  that  they  be 
similar  offenses  committed  by  the  same  person. 
Almost  if  not  quite  the  same  stringency  of 
proof  is  required  to  prove  Identity  of  party  by 
this  kind  of  testimony  as  Is  required  to  show 
system  or  plan.  We  do  not  find  the  two  of- 
fenses to  be  connected  in  such  a  manner  as 
would  make  competent  and  relevant  the  proof 
of  the  similar  offense  to  prove  identity  or  the 
accused." 

[4]  There  is  in  the  case  now  before  tbe 
court,  a  separation  as  to  the  time  of  the 
commission  of  the  offense  diarged  and  the 
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offense  concwnlng  which  the  witness  has  giv- 
en testimony  to  the  court  In  the  absence  of 
the  Jury.  And  there  Is  not  disclosed  by  her 
testimony  any  connection  between  the  two 
offenses  beyond  that  of  proximity  as  to  the 
time  of  their  commission  (three  days),  simi- 
larity of  means  employed  In  making  the  two 
assaults,  and  the  identity  of  the  person  mak- 
ing than.  In  the  application  of  the  princi- 
ple of  the  exception  Invoked,  the  llmltatloa 
placed  upon  it  by  the  court  In  the  Bffler  Case 
Is,  we  think,  controlling  in  this  case.  We 
are  constrained  to  hold  that  proof  of  a 
similar  assault  upon  the  witness,  now  before 
the  court.  Is  not  admissible  to  show  guilty 
knowledge  or  Intent  In  the  commission  of 
the  offense  for  which  the  accused  Is  being 
tried.  We  decline  to  allow  the  testimony  to 
be  given  to  the  Jury. 

The  court  directed  that  the  Jury  return  to 
the  courtroom. 

At  the  conclusion  of  the  testimony  and 
arguments  of  counsel, 

BOYCE,  J.,  charged  the  Jury  in  part: 

The  indictment  in  this  case  charges  that 
Peter  Greco,  with  violence^  did  assault  Mary 
Lapsley  against  her  will  with  Intent  her  to 
ravish  and  carnally  know,  in  WUmlngton  hun- 
dred, this  coimty,  on  the '27th  day  of  Novem- 
ber, 1917.  The  offense  charged  Is  cmnmonly 
known  as  an  assault  with  the  Intent  to  com- 
mit rape.  Rape  is  defined  to  be  the  carnal 
knowledge  of  a  woman,  above  the  age  of  10 
years,  by  force  and  against  her  wiU. 

It  is  provided  by  Rev.  Code  1915,  8  4707, 
that  if  any  person  shall,  with  violence,  as- 
sault any  female  with  Intent  to  commit  rape, 
such  person  shall  be  deemed  g^ullty  of  felony, 
etc. 

[t,  6]  The  offense  embraces  not  only  an  as- 
sault with  violence,  but  also  an  intent  to 
commit  rape.  It  is  Incumbent  upon  the 
state  to  si^taln  the  charge  by  satisfactory 
proof  with  respect  to  both  Ingredients  of  the 
crime  before  there  can  be  a  conviction  of  the 
accused  in  manner  and  form  as  he  stands 
indicted.  An  assault  ia  an  unlawful  attempt 
by  force  or  violence  to  do  injury  to  the  per- 
son of  another,  with  the  present  ability  to 
accomplish  the  attempt. 

If  yon  find  that  the  accused  made  an 
assault  upon  the  prosecuting  witness,  then 
your  inquiry  will  be  with  what  Intent  was 
the  assault  made,  was  it  made  with  the  In- 
tent to  commit  rape?  The  particular  Intent 
with  which  an  assault  Is  made  may  be  prov- 
ed by  positive  or  circumstantial  evidence, 
that  is,  by  the  declarations  or  confession  of 
the  accused  that  he  committed  the  assault 
with  the  Intent  diarged,  or  by  the  acts  and 
ccmdnct  of  tite  accused,  and  other  circum- 
stances from  wlii<>h  sndi  intent  may  reason- 
ably and  naturally  be  inferred. 

It  Is  not  denied  that  a  violent  assault*  was 


made  upon  the  prosecuting  .witness  at  Jiia 
time  and  place  as  laid  in  the  Indlctmeiit,  but 
the  accused  denies  generally  that  he  com- 
mitted the  crime  charged  against  him.  He 
also  relies  upon  an  alibi ;  that  is,  he  claims 
that  he  was  at  another  place  at  the  time  the 
offense  was  committed. 

If  you  find  beyond  a  reasonable  doubt  that 
the  accosed  with  violence,  conunltted  an  as- 
sault upon  Mary  Lapsley,  against  her  will, 
with  Intent  her  to  ravish  and  carnally  know, 
your  verdict  should  be  guilty  in  manner  and 
form  as  he  stands  indicted. 

If  you  find  that  the  accused  committed  the 
alleged  assault,  but  without  Intent  to  commit 
rape,  your  verdict  should  be  guilty  of  as- 
sault If  you  find  that  he  did  not  commit 
the  crime  charged,  or  if  you  entertain  a  rea- 
sonable doubt  as  to  his  guilt,  your  verdict 
should  be  not  guilty. 

Verdict,  guilty  with  recommendation  to 
mercy. 

Motion  for  new  trial  baaed  on  usual  grounds 
was  refused,  and  sentence  being  imposed,  coun- 
sel for  accosed  thereupon  filed  a  prjecipe  for 
writ  of  error  with  the  clerk  of  the  Supreme 
Court,  and  a  supersedeas  bond,  duly  approved, 
with  the  clerk  of  the  peace  for  New  Castle 
county.  At  the  following  June  term,  1918,  of 
the  Supreme  Court,  on  motion  of  the  Attorney  ' 
General,  the  writ  of  error  was  dismissed  because 
the  convict  had  failed  to  prosecute  his  writ  of 
error  according  to  law  and  the  rules  of  the  Su- 
preme Court,  and  he  was  subsequently  resmi- 
tenced  and  committed  by  the  txlal  court 


(7  BO7C0,  148) 
KEMP  V.   MsNEIliL  COOPERAGE  CO. 
(Superior  Court   of  Delaware.     Kent     AprQ 
28,  19ia) 

1.  NeOLIQKNCT    Je=>l,    121(1)    —    BURDEW    OF 

Peoof.  ,  .     ,      3 

In  actions  based  on  negligence,  the  burden 
of  proof  is  on  plaintiff;  "neRligence,"  whidi  is 
the  want  of  due  care,  or  such  care  as  an  ordi- 
narily prudent  man  would  ezerdse  under  like 
drcumstonces,  being  never  presumed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

2.  Neqligbncs    «=»80— Contbibutobt    Neo- 

UQENCK. 

A  plaintiff's  own  negligence,  proximately 
contributing  to  his  injuries,  constitutes  a  de- 
fense in  an  action  for  such  injuries. 

3.  Neqmqknce    €=>122(1),  135  —  Contmbu- 

TOET  NKGLIGBHCE— BUBDEN   OF   PbOOF. 

Contributory  negligence  must  be  proved  by 
a  preponderance  of  evidence,  and  the  burden  of 
proof  rests  on  defendant  unless  it  appears  from 
plaintifCB  testimony. 

4.  Mastkb  and  Servant    ®=9l50(l)  —  Iiwn- 

BIES  TO  SeBVANT— WABNINQ. 

It  is  the  duty  of  an  employer  to  warn  his 
servant  of  any  danger  with  which  the  servant 
may  come  in  contact  in  the  course  of  his  em- 
ployment' if  not  known  to  the  servant  and  not 
discoverable  by  due  care. 
6.  Mabxbb  Ann  Sebvart  «=9l53(S)  —  Inju- 
BIE8  TO  Servant— Wabwing. 

Whether  a  danger  is  or  is  not  apparent  to 
a  servant  17  years  old,  as  affecting  duty  to 
warn  him,  depends  on  whether  it  would  have 
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been   apitarent  to  tha  average  youth  of  the 

aame  age,  intelligence,  and  experience. 

6l  Mastcb  A!Td  Sxstant    •s»284(2)  —  Injtj- 

BIBS  TO  Skbvaht— Knowlkdob  or  Danoeb. 
The  knowledge  of  the  esiatenoe  o£  the  thinjg 
that  causea  a  personal  injury  to  a  servant  ia 
not  necessarily  a  knowledge  of  the  danger  aris- 
ing therefrom. 
7.  Master  aitd  Skbtant   •=»217(1)  —  Iirirr- 

KIX8  TO  Sebvant— Abscicftioh  or  BISK. 
If  a  servant  knows  of  a  danger,  or  by  the 
ordinary  use  of  his  senses  could  have  known 
thereof,  he  aasumea  the  risk  of  injnty  there- 
from, 
a  BlASTEB  AND  Sbbtah*  4b>89(1)  —  Iirjtr- 

xixa  TO  Sxbtart— SooFi  or  IhcPLonacRT. 
▲  servant,  injured  while  acting  outside  the 
scope  of  his  employment,  without  the  order  of 
his  employer,  cannot  recover  for  personal  inja- 
rie«,  even  thongh  resulting  from  dangerona  and 
(tefective  appllancea. 

9.  DaiCAOSS     «=980  —  PlXSOITAX.    IHJUBIKS— 

MEABtrBX  or  Dakaobs. 
Where  a  servant  17  years  old  was  injured 
by  being  caught  in  a  set  screw  on  a  dhaft,  re- 
covery might  be  had  for  such  a  sum  as  would 
reasonably  compensate  plaintiff  tor  his  injuries, 
indnding  his  ^in  and  suffering  in  the  past, 
and  8U<m  as  might  come  to  him  in  the  future, 
and  for  permanent  injuriea  received,  resulting 
from  the  accident. 

Foreign  attachment  by  Roy  Kemp,  an  In- 
fant, by  his  next  friend,  Robert  J.  Kemp, 
against  the  McNeill  Co<^)«rage  Ck>mpaoy. 
The  defendant  apptered  by  giving  the  re- 
qnlred  secnrlty.  The  caae  w&a  j^leaded  to 
Issue    Trial  by  Jury.    Verdict  for  plaintiff. 

PBNNEWIIiL,  a  J,  and  BOYOB,  J.,  sit- 
ting. 

Henry  Ridg^  sad  GsorgelL  risher,  Jr., 
both  of  Dover,  and  T.  Alan'  Ooldaboron^, 
of  Denton,  Md.,  for  plaintiff.  George  M. 
JoasB,  of  Dover,  for  defendant 

PlalntifTa  evidence,  by  several  wltneaaes, 
showed  that  the  accident  occurred  on  De- 
cember 8,  1915,  In  a  stave  mill  which  defend- 
ant was  operating  near  Sandtown,  Kent 
county,  Delaware;  that  on  the  day  of  the 
accident  the  mill  was  Closed  down  for  a  short 
ttane  tn  order  that  the  saws  might  be  filed, 
during  which  time  the  employes,  including 
the  plaintiff,  a  youth  oi  17  years  of  age,  went 
outside.  The  plalntlfl  testified  that  he  was 
employed  to  ran  a  croilng  machine  In  the 
mill,  and  to  do  whatever  else  he  was  told  to 
do;  that  when  the  mill  started  up  again  he, 
being  ordered  by  the  superintendent  or  boss 
to  put  the  belt  on  the  pulley  of  a  counter- 
shaft, went  inside  to  do  so;  and  while  so 
engaged  an  uncovered  set  screw  which  pro- 
truded from  one-half  to  three-quarters  of 
an  Inch  from  the  collar  of  the  countershaft, 
caught  in  tha  side  of  his  overalls  and  carried 
him  around  with  the  shaft  as  it  revolved. 

The  superintendent  or  boss  In  charge  of 
the  mill  on  the  day  of  the  accident  was  the 
only  witness  for  the  defendant  He  testified 
that  tbB  plalntUTs  duty  was  to  run  a  erod- 
ing machine  on  the  second  floor  of  the  mill; 
that  the  b«lt  in  questioD  was  on  the  ground 
floor;   that  he  did  not  order  the  plalntUt  to 


put  the  belt  on;  that  be  was,  In  fact,  on 
the  second  floor  at  the  time  of  the  accident, 
and  did  not  know  that  the  belt  was  off  the 
pulley. 

PlaintUFs  Prayecs. 

1.  That  It  Is  the  duty  of  the  master  to 
warn  the  servant  of  any  danger  which  the 
servant  may  come  into  contact  with  In  the 
course  of  his  employment,  and  which  would 
not  be  apparent  to  the  servant. 

2.  That  the  question  whether  a  danger  is 
apparent  or  not  will  depend  upon  tiie  age  and 
experience  of  the  servant 

8.  niat  In  the  case  of  a  servant,  ^^o  la  a 
boy  under  the  age  of  21  yean^  the  test  as 
to  whether  a  danger  is  or  is  not  apparent 
will  depend  ui>on  whether  it  would  have 
been  ai^arent  to  the  average  boy  of  the 
same  age  and  experience,  and  not  whether 
the  danger  would  have  been  apparent  to  a 
person  of  maturer  years  and  experience. 

4.  That  knowledge  of  the  existence  of  the 
set  screw  is  not  necessarily  knowledge  of 
the  danger  from  the  set  screw;  knowledge 
that  a  thing  exists  not  being  knowledge  that 
the  thing  is  dangerous. 

K.  That  even  If  the  Jury  diall  brieve  that 
Roy  Kemp  might  hare  seen  the  set  screw, 
yet  that  this  will  hot  prevent  a  verdict  for 
the  plaintiff,  unless  the  Jury  shall  also  be- 
lieve that  the  average  boy  ot  his  age  and 
experience  would  have  realized  that  the  said 
set  screw  ccmstituted  a  danger. 

e.  If  the  verdict  should  be  for  the  plaln- 
tlfl, it  Should  be  for  such  a  sum  as  will 
reasonably  compensate  the  plalntlfl  for  his 
Injuries,  including  therein  his  pain  and 
suffering  in  the  past,  and  such  as  may  come 
to  him  in  the  future,  and  for  permanent 
injuries  received,  if  any,  resulting  from  tha 
accident  Travers  v.  Hartmann,  6  Boyoe, 
302,  SIO,  92  AtL  858. 

Oouns^  for  the  defendant  was  content 
to  have  tha  court  charge  the  Jury  In  accord- 
ance with  the  principles  announced  in  the 
case  of  Selnlnskl.  v.  Wilmington  Leather 
Go.,  8  Boyoe,  288,  83  Aa  20. 

BOYOE,  J.,  diarged  the  Jury  in  part: 
This  is  an  action  by  Boy  Kemp,  an  Infhnt, 
by  his  next  friend,  Robert  J.  Kemp^  against 
McNeill  Coapetage  Company,  a  corporation 
existing  uaAex  the  laws  of  the  state  of  New 
Jersey. 

Tbe  first  count  ia  the  declaration,  which 
contains  two  otbler  counts,  substantially  the 
same  as  the  first,  cbarges  that  the  defendant 
carelessly  and  negligently,  on  the  8th  day  ot 
December,  1916,  ordered  the  plalntlfl  to  put 
a  belt  iQwn  the  pulley  of  a  shaft  in  the  de- 
fendant's mill  without  warning  or  instruoting 
him,  the  plaintiir,  of  the  existence  of  the  pro- 
truding set  screw  in  the  collar  of  the  shaft 
and  of  tbe  dangw  of  being  cau^t  In  the 
cloOies  by  the  protruding  set  screw,  and 
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that  In  (fb«dieiiee  to  the  order  of  the  detetd- 
ant,  the  plaintiff,  on  that  day,  In  this  oonnty, 
then  and  there  bttas  a  aalnor  and  unrtHled 
tn  madiiaery  and  Ignorant  of  the  danger 
thereof,  Tindertook  to  pnt  tine  belt  on  thai 
palley  ot  ttie'ahaft,  and  In  oo  doing,  and 
while  In  the  eterdae  of  dne  care  and  catttlon 
on  his  part,  the  protruding  set  screw  caught 
in  the  clothes  of  the  plaintiff,  by  reason 
whereof  he,  the  plaintiff,  was  carried  arottnd 
by  the  shaft,  which  was  then  and  th^ife  ce- 
volvtng  with  gi«at, speed,  and  was  brongbt 
Into  Tlolent  contact  with  one  of  tiie  sills  opon 
which  the  said  shaft  was  attached,  and -with 
the  floor  of  said  ml\l,  and  thereby  the  face 
and  head  of  the  plaintiff  were  braised, 
wounded  end  lacerated,  some  of  his  t^tb 
knocked  ont,  the  roof  of  his  mouth,  his  Jaw 
and  bis  arm,  shoulder  and  leg  injured,  and 
was  otherwise  badly  cut,  bruised  and  wound- 
ed, etc. 

The  defendant  denies  that  it  was  negligent 
and  dalms  tbat  the  idaintifl;  on  Ids  own  T(dl- 
tlon,  without  any  directtoH  of  his  emidoyer 
put  the  belt  npon  the  pulley  of  the  shaft, 
and  that  he  did  so  ontslde  of  the  scope  of  his 
emplt^ment,  and  tbst  id$  injuries  were  wtaol- 
ly  caused  by  his  own  degllgence. 

[11  This  action  is  based  on  negligence, 
and  the  burden  of  proving  the  negligence 
charged  to  the  satisfaction  of  tjie  jury  is 
cast  npon  the  plalntUT.  Negligence  is  never 
presumed;  it  must  be  proved.  Whether 
there  was  any  negligence  at  the  time  of  the 
accident,  and  whose,  must  be  determined,  by 
the  Jnry  from  the  evldenoe.  Negligence  in  a 
legal  sense  is  the  want  of  due  care ;  that  Is, 
such  care  as  an  ordinarily  prudent  man 
wonld  exerdse  under  like  drcnmstances.  It 
is  the  failure  to  observe  for  the  protection  of 
another  that  degree-  of  care  and  vigilance 
which  the  circnmstanoes  Justly  demand. 

[J,  J]  In  order  for  the  plaintiff  to  recover, 
he  must  satisfy  you  by  the  weight  or  prepon- 
derance of  the  evidence  that  the  defendant 
was  gnilty  of  one  or  more  of  the  negligent 
mcts  averred  tn  his  declaration.  •  He  must  sat- 
itsty  you  not  only  that  the  injnrles  complain- 
ed of  resulted  from  the  negligence  of  the  de- 
fendant, but  also  that  at  the  time  of  the  ac- 
cident he  was  hims^  without  fault  or  neg- 
ligence which  proximately  contributed  to  his 
injuries ;  for  if  his  own  negligence  did  proz- 
Imateljr  contribute  to  his  injuries,  the  defend- 
ant is  not  liable,  even  if  it  was  also  ne^- 
gent  Where  cpntrlbntory  negligence  of  the 
plaintiff  is  relied  on  as  a  defense,  it  must  be 
proved  by  a  preiwnderanoe  of  the  evidence, 
and  the  burden  of  proving  it  rests  upon  the 
defendant;  unless  it  should  appear  from  the 
testimony  produced  by  the  plaintUC 


[4-1]  It  is  the  dnty  of  the  employer  to  warn 
the  sencant  of  any  danger  with  wbidi  tlia 
servant  may  come  into  contact  In  the  course 
of  his  empldyment,  if  the  same  was  unknown 
to  the  servant  and  -could  not  be  seen  or 
known  by  the  reasopabie  use  of  his  senses 
and  the  exercise  of  due  care.  In  the  case  of 
a  servant  of  17  years  of  age,  the  test  as  to 
wbetber  a  danger  is  or  is  not  apparent  will 
depend  npon  wiKtbep  it  would  have  been  ap- 
parent to  the  average  yontb  of  the  same  age, 
intelligence  and  experience.  13ie  knowledge 
of  the  existence  of  the.  thing  that  canses  tne 
injury  Is  not  necessarily  the  knowledge  of 
the  danger  arising  theraCrom.  Whether  the 
plaintiff  In  this  action  saw,  or  by  the  exer- 
cise of  'dne  care  might  liave  seen,  the  set 
screw  in  the  shaft  and  have  avoided  the  acci- 
dent; la  a  question  for  your  detennlnatl(», 
and  la  determining  such  anestlon  you  should 
consider  whether  an  average  yonth  of  the  age, 
intelligence  and  experience  of  the  plaintiff 
would  have  realized,  in  the  absence  of  warn- 
ing, that  the  set  screw  was  dangerooa.  If 
tbe,pl^inttff>  from  his  experl«ice  gained  in 
the  defendant's  l^actory  or  elsewhere,  knew 
how  to  place  the  belt  upon  the  shaft  with 
safety,  whether  he  did  it  of  Us  own  volition 
or  under  the  direction  of  his ,  employer,  the 
defnidant  would  not  be  liable  on  account  of 
his  failure  to  give  the  plaintiff  instruction 
and  warning.  If  he  knew  the  danger,  or  by 
the  ordinary  use  of  his  senses  could  have 
known  thereof,  he  assumed  the  risks  and 
may  not  recover  therefor.  If  the  plaintiff,  at 
the  time  of  the  accident,  was  act^g  outside 
the  scope  of  his  empl9yment,  without  the  or- 
der-of  his  employer,  he  cannot  recover  even 
though  the  machinery  and  appliances  were 
defective  and  dangerous. 

[•}  In  oonolualon  vHe  will  say  that  if 
yon  believe  from  the  preponderance  of  the 
evidence  that  the  plaintiff's  Injuries  were 
caused  by  the  negligence  of  the  defend- 
ant, as  we  have  instrncted  you,  and  fur- 
ther beUetfe  that  the  plaintUTs  own  negli- 
gence did  not  proximately  oontrUrate  thereto^ 
your  verdict  shonld  be  in  favor  of  the  plain- 
tiff, and  it  should  be  for  sudi  a  som  as  will 
reasonably  compensate  the  plaintiff  for  his 
injuries,  including  therein  his  pain  and  suf- 
fering in  the  past,  and  sndi  as  may  come  to 
him  in  the  future,  and  for  permanent  injuries 
received.  If  any,  resulting  from  the  accident. 
If,  however,  you  are  not  satisfied  that  the 
plaintiff's  injuries  were  caused  by  the  negli- 
gence of  the  defendant,  or  If  you  believe  that 
the  plaintUTs  own  negligence  contributed 
proximately  to  his  injuries,  your  verdict 
shonld  be  for  the  defendant.' 

Verdict  for  plaintUt 
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(89  N.  j;  IQ.  *!B)  •  •        

DBUXaCHE  FRBSBTTERISGHB  KIBOHB 

T.  TRUSTEES  OP  PRE>SBITBRY  OP 

ELIZABETH  et  aL    (No.  44/728.) 

(Court  of  Chancery  of  New  Jersey.    Aiig.  22, 
1918.) 

1.  Trtjsts  «=>63%— Contxtanob  or  OHxntcB 
Pbopektt. 

Where  a  churdi  congregation  agreed  to  deed 
'church  property  to  trustees  of  presbytery  in 
consideration  of  assumption  of  mortgage,  with 
the  privilege  of  redemption  and  the  use  of  the 
church  by  the  grantor  congregation,  but  the 
deed  did  not  specify  the  assumpti<»,  and  the 
agreement  for  the  use  of  the  church  was  not 
executed,  the  holding  by  the  grantee  was  a  re- 
sulting trust;  an  unqualifiedf  gift  not  having 
been  contemplated. 

2.  Tbubts  «=3357(3)— Oohvbtamce  of  Tbttbt 
Pboi'ebtt — Gbantee  as  Tbustee. 

Ordinarily,  if  a  trustee  transfer  to  another, 
without  getting  an  equivalent,  property  that  he 
holds  in  trust,  that  other  will  hold  on  the  same 
trust 

3.  Cobpobationb  «=3404(1)— Tbanotbbs— Au- 
thobitt  or  Manaoebs  to  Make  Gift, 

Managers  of  a  corporation  cannot  give  away 
its  property. 

Bill  by  the  Deutsche  Presbyterladie  Klrdie 
against  the  trustees  of  the  Presbytery  of 
Elizabeth  and  others,  to  enjoin  a  sale  ot 
church  propbrty.    Injunction  issued. 

Charles  J.  Stamler,  of  Rahway,  for  com- 
plainant. Ci)nover  English,  of  Newark,  for 
defendanta  Orlando  H.  Dey,  of  Rahway,  for 
Greek  Churdi. 

STEVENS,  V.  O.  This  Is  a  controversy 
over  Qie  equitable  ownership  of  a  diurch 
property  In  Rahway.  Prior  to  May  15,  1909, 
the  title  was  vested  In  complainant.  On  that 
day,  by  warranty  deed,  it,  by  certain  of  Its 
trustees,  conveyed  or  attempted  to  conyey  it 
to  the  trustees  of  the  Presbytery  of  Elizabeth. 
The  church  now  claims  that  It  still  ha»  an 
ecinltttble  Interest.  The  trustees  of  this 
Presbytery  contend  that  they  are  the  absolute 
owners.  As  sudi  they  have  agreed  to  sell 
to  St  Jolai'B  Greek  Catholic  Ohurdi  of  Rah- 
way, one  of  the  def  end«uits.  The  bill  la  filed, 
primarily,  to  enjoin  them  from  so  doing. 

The  church  was  organized  as  a  Presbyte- 
rian congregation  on  April  10, 1884,  under  the 
Religions  Corporations  Act  (3  Comp.  St  1910^ 
p.  4389).  A  year  thereafter  It  acquired  the 
property  In  ooatroversy  trotn.  the  Rahway 
Savings  Institution,  for  the  consideration  of 
$2,400.  It  gave  iMick  a  mortgage  to  secure 
$1,000  of  the  purchase  money.  The  member- 
ship was  smaU  from  the  beginning,  and  as 
time  went  on  It  diminished.  Between  1885 
and  1909  it  had  paid  only  $200  on  its  mori> 
gage  Indebtedness.  On  January  19,  1909,  as 
appears  from  the  minutes  ot  the  Elizabeth 
Presbytery,  tiie  following  resolution  was 
passed  by  that  body: 

"Resolved  that  the  matter  be  referred  to  the 
Standing  Committee  of  the  Board  of  Church 
Erection  and  the  l^ugtees  of  Presbytery,  and  to 
give  the  Trustees  of  Presbytery  power  to  ne- 
gotiate a  loan  of  $800  during  the  interval  of 


Presbytery,  if  audi  a  cbnrse  shonM  be  found 
necessary. 

These  boards;  after  consideration,  reported 
to  the  Presbytery,  which  thereupon  adcvted 
the  followiifg  resolutions: 

"1.  Biat  Presbytery  hereby  approves  the  ac- 
tion of  its  committee  *  *  *  in  proposing  to 
the  German  Presbyterian  Church  of  Rahway  to 
transfer  its  property  by  deed  to  the  Trustees  of 
Presbytery,  in  return  for  the  assumption  by  the- 
Trustees  of  Presbytery  of  the  mortgage  of  $800 
now  lying  against  the  property. 

"2.  That  Presbytery  hereby  authorizes  tie 
Trustees  of  Presbytery  to  accept  title  to  the 
German  Presbyterian  Chnrdi,  provided  it  be  of- 
fered, upon  the  terms  above  named,  to  enter 
into  such  agreement  with  the  said  congregation, 
as  will  secure  the  German  Presbyterian  Church 
of  Rahway  the  free  use  of  tiie  property  as  long 
as  it  exists  in  connection  with  the  Presbytery, 
and  to  do  all  that  may  be  necessary  to  complete 
the  transaction  both  as  respects  the  transfer- 
ence of  the  title  and  the  r^Iadng  of  the  mort- 
gage." 

By  this  resolution  certain  members  of  the 
Presbytery  (including  the  Rev.  Dr.  Kerr)  were 
appointed  to  represent  Presbytery  at  the 
congregational  meeting  of  the  German  Pres- 
byterian Church  to  be  held  on  the  next  Mon- 
day evening.  This  hieeting  took  place,  and 
Mr.  Helms,  one  of  the  'members  of  the  con- 
gregation, offered  the  following  resolution: 

"Whereas,  the  church  is  incumbered  with  a 
mortgage  for  $800.00  which  has  existed  for 
twenty-four  years  and  the  congregation  seemn 
unable  to  pay  the  same,  and  payment  thereof 
has  been  demanded ; 

"And  whereas  the  congregation  has  with 
difficulty  sustained  regular  religious  services  and 
seems  unable  to  do  more  under  existing  condi- 
tions; 

"And  whereas  the  Presbytery  of  Elisabeth, 
its  members  and  subordinate  committees  to  a 
large  extent  provided  the  funds  for  the  acqniri- 
tion  of  the  church  property,  and  it  is  d^red 
that  the  property  continue  to  be  devoted  to 
religious  uses  under  direction  of  the  Presbytery 
arid  be  not  lost  by  foreclosure  or  otherwise; 
and  the  Trustees  of  the  Ptesbytery  of  Elizabeth 
have  offered  to  assume  said  mortgage: 

"Resolved,  that  the  trustees  of  this  church  be 
directed  to  convey  the  church  property  consist- 
ing of  B  lot  BO  feet  wide  fronting  on  Irving 
street,  Rahway,  -and  the  diurch  edifice  there<m 
to  the  Trustees  of  the  Presbytery  of  Elizabeth, 
their  successors  and  assigns. 

"Resolved,  further  that  the  Presbytery  of 
BUaabeth  be  respectfully  requested  to  stSu  al- 
low us  to  occupy  and  use  the  church  for  reli- 
gious services  so  long  as  we  may  be  able  to 
sustain  stated  religious  worship  therein  and  to 
keen  the  property  in  proper  order  and  repair. 

"Basolved,  further  that  the  Presbytery  of 
Elizabeth  be  requested  to  enter  into  agreement 
with  the  church  to  return  the  title  to  the  prop- 
erty whenever  the  church  pays  the  amonnt  of 
the  mortgage  above  referred  to  tmd  that  the 
church  has  the  privilege  of  paying  the  amounts 
in  installments  of  $100  or  more." 

The  minutes  show  that  a  vote  was  taken 
by  ballot  Ten  votes  were  cast — all  In  favor 
of  the  preambles  and  resoltitlons — ^being  (so 
the  minutes  state)  "more  than  two-thirds  of 
all  the  votes '  cast."  The  minutes  do  not 
show  whether  other  members  of  the  congrega- 
tion were  present 

On  May  15, 1900,  the  German  Ohnrcb  made 
a  deed  to  the  Trustees  of  the  Presbytery  of 
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laizabefHi,' In  <xm8ideratid&,'  tt>  thie  dieed 
states,  of  "one  dollar  and  other  T&IuaUe 
coiislderatlon."  Tbe  deed  contains;  nnre- 
flervediy,  covenants  of  aelsln,  warranty,  and 
against  IncondiraneeBi  It  does  not  declare 
that  the  property  la  conveyed  mbject  to  tlie 
mortgage.  Although  the  resolution  of  Pres* 
bytery  provided  that  the  Trustees  of  the 
Presbytery  should  asteme  payment,  It,  the 
grantor,  by  Its  covenant  against  Incmn- 
branoes  undertook  to  do  aa  The  Presbytery 
farthermore  directed  Its  committee  to  enter 
into  an  agreement  to  secure  the  free  use  of 
the  property  as  long  as  it  (the  church)  ex- 
isted In  oonnectton  with  the  Presbytery.  They 
made  no  such  agreement,  and  nothing  was 
done  about  the  resolution  of  the  congregation 
that  provided  that  the  Presbytery  should  be 
requested  to  enter  Into  an  agreement  to  re- 
turn the  title  whenever  the  church  paid  the 
mortgage. 

On  May  27,  1909,  the  Trustees  of  the  Pres- 
bytery paid  off  the  mortgage  to  the  savings 
Institution  wltb  the  proceeds  of  a  $900  mort- 
gage made  by  them  to  the  Unlan  County 
Savings  Bank  of  Elizabeth.  They  paid  the 
Interest  on  this  mortgage  until  1916,  when 
they  received  an  offer  to  purchase  from  a 
Hebrew  Church.  1*6  German  (%nrch  had 
held  Its  customary  services  from  the  time  of 
the  transfer  to  the  time  when  this  offer  was 
made.  Hearing  of  it.  It  objected  to  the  pro- 
posed sale,  and  Mr.  Schneider,  one  of  Its 
members,  agreed  thereafter  to  pay  the  Inter- 
est on  the  mortgage  and  to  discharge  a  mu- 
nicipal Bssessmeat,  which  he  did.  In  conse- 
quence of  the  attitude  of  the  congs^gatlon, 
and,  as  It  Is  said,  the  Inadequate  price,  the 
offer  was  declined. 

In  April  of  the  present  year,  an  offer  of 
95,348  was  received  from  the  defendant  the 
Greek  Church,  and  this  offer  was  accepted 
by  the  Trustees  of  Presl^rtery.  and  $200  paid 
on  account  of  the  price.  This  suit  was 
brought  before  the  delivery  of  a  deed  or 
the  payment  ot  the  balance  of  the  purchase 
money. 

It  was  proved  that  between  the  years  1888 
and  1900  the  German  Church  received  about 
$8,400,  not  from  the  Trustees  of  the  Presby- 
tery, but  from  the  Synod,  a  body  having  a 
more'  extensive  jurisdiction.  It  was  made 
up,  almost  entirely,  of  an  annual  contrlbu- 
tloa  of  $300  to  the  pastor's  salary,  and  was 
a  pure  dooatloa.  Its  payment  is  without 
effect  upon  the  present  controversy. 

[1,2]  Counsel  tor  defendants  lay  stress 
vpoo  a  line  of  cases  In  whldi  it  Is  held  that 
a  trust  In  land  will  aot  result  to  the  grantori 
If  the  conveyance  purport- to  be  given  for 
a  valuable 'Consideration,  upon  parol  proof 
that  nothing  was  In  fact  paid  and  that  the 
conveyance  was  wholly  voluntary.  AUear  v. 
Oroater^  M  N.  J.  Eq.  881,  ^  AtL  426;  Hol- 
ton  V.  Bolton,  72  N.  J.  Eki.  312,  66  AtL  481 ; 
Cottfiy  V.  SuUlvan,  63  K  J,  B);.  296,  49  Aa 
fi20..  These  cases  have  no  application  here. 
The  oobtroveray  Is  itot  one  between  Indivld- 


dnaia^  ^di'  cltdmlag  in  his  own'rlgHt,  bat 
between  two  corporate  trustees,  each  vested 
with  authority  to  hold  In  ttiMt  for  spedflc 
objecta  Ordinarily,  if  a  trustee  transfer  to 
another,  without  getting  an  equivalent,  prop- 
erty that  he  holds  In  trust,  that  other  will 
hold  on  the  same  trust  In  the  case  In  hand, 
I  shotild  say  that,  prima  fade,  if  the  gran- 
tor-trustee have,  made  a  conveyance,  wltli- 
out  valuable  cooelderattoa  and  without 
specifying  any  other  trust  that  It  was  com- 
petent for'  the  two  bodies  to  create,  the  gran- 
tee-trustee would  take,'  diarged  with  the 
same  trust  It  would  lie  upon  the  grantee- 
trustee  to  show  that  In  some  way  or  other 
a  different  trust  'was  created,  and  this  would 
hot  be  shown  by  proof  merely  that  the  trusts 
which  It'  was  capable  ot  eztontlng  covered 
a  wider  range  of  objects.  It  will  not  be  dis- 
puted that  the  Trustees  of  Presbytery  could 
have  agreed  to  hold  the  property  on  the  trust 
upon  which  the  trustees  of  toe  cburch  had 
held.  Such  agreement  would  have  been  with- 
in the  scope  of  Its  power;  and  so  the  case 
comes  down  to  this:  What  is  there  to  show 
that  it  took  on  a  different  trust — assuming, 
of  course,  that  the  diurch  trustees  had  power 
to  authorize  such  a  trust  or  to  make  a  gift 
of  the  property.  On  this  question,  we  are 
not  left  without  light,  for  we  have  the  oor^ 
porate  action  of  the  congregation,  on  the 
one  hand,  and  of  the  Presbytery,  on  the 
other.  The  Presbytery,  as  we  have  seen, 
took  action  first  The  questfOTi  before  them 
was  whether  it  was  expedient  to  protect  the 
church  from  a  threatened  foreclosure.  They 
resolved  that  it  would  be  well  to  propose  to 
the  church  that  It  transfer  Its  property  "In 
return  for  the  assumptloa  by  the  Trustees 
of  Presbytery  of  the  mortgage."  In  this,  we 
havB  the  suggestion  of  a -valuable  considera- 
tion; but,  as  has  been  shown,  such  oimsider^ 
ation  was  not  In  fact  given.  The  vwirranty 
deed  actually  taken  continued  the  burden  on 
the  churdL  If  the  Trustees  of  Presbytery 
paid  off  the  old  mortgage  with  the  proceeds 
of  the  new,  given  by  themselves,  they  could 
recover  what  they  paid  by  suing  on  the  cove- 
nant against  incumbrances.  The  Presbytery 
also  resolved  that  the  trustees  be  authorized 
to  accept  titie  to  the  German  Presbyterian 
Church  of  Rahway  provided  it  be  offered, 
upon  the  terms  above  named,  to  enter  Into 
such  agreement  vrith  tiie  said  Congregation 
as  would  secure  the  German  Presbyterian 
Church  of  Rah-way  the  free  use  of  the  prop- 
erty as  long  as  It  existed  in  connection  with 
the  Presbytery. 

The 'body  qharged  with  the.  carrying  out 
of  these  resolutions  was  composed  of  gentie- 
men  of  the  highest  character,  and  not  the 
slightest  reflection  upon  their  conduct,  view- 
ed from  an  ethical  standpoint,  is  bare  in- 
tended. But  it  Is  evident  that  their  action 
did  not  accord  with  their  instructions.  They 
did  not,  probably  througtf  oversight,  aapume 
the  mortgage,  and  tbeiy  did  not,  as  called  for 
by  the  fleoond  naolutloDi  enter  Into  an  agree 
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ms&t  tOBecort  to  the  cbmrcli  tbs  frev  nae 
of  the  property  a»  Ions  as  It  existed  in  coor' 
nectlon  with  tbe  Presbyteiy.  It  la  needless 
to  say  that,  bad  they  made  sad)  an  agree- 
ment, .  they  would  not  have  attempted,  ai 
they  are  now  doing,  to  sell. 

liet  OS  next  look  at  Qm  action  at  the 
Rahway  Congregation.  They  were  donbtless 
advised  of  the  action  of  the  Presbytery.  13m 
Rev.  Or.  Eerr,  wbo  was  one  of  its  members 
and  one  of  the  members  of  its  trustees,  was 
present  at  the  meetUig  and,  as  he  hlrrmelf 
states,  was  the  one  who,  on  behalf  of  the 
church,  drew  the  resoltitlon  requesting  the 
Presbytery  to  enter  into  an  agreement  to  re> 
torn  the  title  to  the  property  "whenever  the 
church  pays  the  amount  of  the  mortgage^" 
If  this  resolution  had  been  afterwards  ap- 
proved by  the  Presbytery,  the  complainant 
would  be,  witfaoQt  more,  entitled  to  a  return 
of  its  property;  for  it  has  tendered  payment 
YThat  I  desire  here  to  emfihasize  Is  that 
what  the  congregation  contemplated  was,  not 
an  unqualified  gift,  but  a  trust  terminable 
on  payment  of  the  mortgage.  Whether, 
thereforet  we  eonalder  the  action  of  the  Pres- 
bytery or  the  action  of  the  church,  we  reach 
the  same  conclusion,  viz.  that  an  out  and  out 
gift  was  not  Intended.  What  was  contem- 
plated was  the  transfer  on  a  somewhat  dif- 
ferent trust  of  a  property  worth  then  and 
now  upwards  of  $5,000  to  a  body  '^ilch  was^ 
from  a  financial  standpoint,  better  able  to 
take  care  of  it  The  subsequent  conduct  of 
the  parties  accords  with  their  rescdntions. 
The  Trustees  of  the  Presbytery  allowed  the 
congregation  to  use  and  control  the  property 
as  before.  When,  in  1916,  the  Hebrew  Socie- 
ty made  Its  offer  to  purchase,  and  the  congre- 
gation objected,  the  trustees  permitted  Mr. 
Schneider  to  pay  an  assessment  and  to  take 
upon  himself  the  payment  of  the  Interest  on 
the  mortgage.' 

[3]  It  is  a  weU-known  mle  that  the  man- 
agers of  a  corporation  cannot  give  away  Its 
property.  Eere  it  is  argued  that  the  congre- 
gation— the  cestui  que  trust — authorized- the 
gift.  If  we  assome  that  the  authorization, 
notwltlistandlng  their  resolutions,  was  ab- 
solute, stiirit  does  not  appear  that  ail  the 
members  of  the  congregation — the  entire 
body  of  cestuis  que  trust— assented.  What 
is  proved  is  that  ten  members  voted.  It  is 
not  proved  that  these  were  all  the  mem- 
bers. 

It  seems  plain  that  an  injunction  should 
issae  restraining  the  sale  to  St.  John's 
QrarCh. 

It  is  not  quite  as  apparent  what  other  re- 
lief should  be  given.  The  minds  of  the  par^ 
ties,  so  to  Speak,  did  not  meet  to  tiie  extent 
of  concluding  a  definite  arrangement.  The 
proposition,  on  the  one  hand,  wVts  that  the 
Churdi  should  have  the  free  use  of  the  prop- 
erty as  l(mg  as  it  etisted  in  connection  with 
fb»  Presbytery.   The  proposition,  on  the  oth- 


er band,  was  that  Qi«  title  Aonld  be  recon- 
▼eyed  when  the  ehnrdi  paid  the  mortgage. 
The  languags  of  the  ctaose  adopted  by  tlie 
eongregatioa  and  drawn,  as  I  have  said,  by 
Bev.  Dr.  Eerr,.  is  hli^  significant  It 
proves  that  farttter  action  defining  the  trust 
was  contemplated  and  that  the  transfer  of 
the  legal  title  was  a  step  merely  toward  the 
ultimate  settlonent  As  the  trust  agreement 
has  been  left  undefined,  it  seems  to  me  that 
the  equity  of  the  churdi  now  is  to  have  a 
reconveyance,  on  payment  of  all  the  money 
given  or  advanced  by  the  Presbytery  or  Its 
trustees  since  the  mortgage  was  made,  in- 
cluding, of  course,  the  money  for  which  the 
tmstees  have  obligated  themselves  on  dieir 
bond. 


WURTH  V.  WURTH.    CKo.  48/006.) 

(Conrt  of  Chancery  of  New  Jersey.     Aug.  16k 
1918.) 

DiVOBCX     «=9lO&— DBSKBTIOir— JTUBTmOATIOIf 

— BmnsN  or  Pboov. 
I/enr  dees  not  call  up<Mi  husband  seel^ing  di- 
vorce on  ground  of  desertion  to  exclude  hypoth- 
esis of  Justifiable  cause ;  burden  to  justify  sep- 
aration by  clear  proof  of  matrimonial  oSenae, 
uipported  by  conoborating  evidence,  being  cast 
on  wi{e,  as  though  made  basis  ot  application  for 
divorce. 

Petition  for  divorce  on  the  ground  of  de- 
serti(m  by  Lonls  J.  Wurtb  against  Elizabeth 
E.  Wurtl>.  On  exertion  to  the  master's 
r^ort  that  the  material  allegations  of  the 
petition  were  not  proved.  Exception  sus- 
tained, and  decree  advised  for  petitioner. 

W.  Holt  Apgar,  of  Trenton,  for  escepOxua, 

BACEES,  V.  O.  The  master  reported  that 
the  material  allegatloas  of  the  petition  are 
not  proved.  The  evidence  establishes  be- 
yond pcaradventnre  that  the  defendant  will- 
fully deserted  her  husband,  that  the  deser- 
tion was  continuous  for  more  than  two  years 
before  the  filing  Of  the  petition,  and  that  it 
was  obBtinatOk  The  testimony  of  the  peti- 
tioner supports  the  allegations  of  the  peti- 
tion, and  the  corroborating  oral  Euid  written 
proof  convinces  me  that  it  is  true.  To  the 
master,  the  separation  and  its  contlnuatloa 
appeared  "to  be  the  determined  and  consid- 
erate act  of  the  defendant";  but  he  evident- 
ly entertained  the  view  that  a  willful  and  ob- 
stinate desertion  was  not  made  out  because 
the  i>etitloneir  failed  to  establish  afllrmatlve- 
ly  that  the  wife's  course  was  without  justi- 
fication. In  a  bill  for  maintenance  which  she 
filed,  and  immediately  abandoned  some  years 
ago,  she  charged  htm  with  'oifeDSes  that.  If 
true,  would  hate  warranted  her  in  seuarat- 
ing  from  him.  Of  tbe  truth  of  these  charg- 
es,  there  is  no  proot  The  law  does  not  oaU 
ifpon  the  petitioner  to  exdade  the  hjpothe- 
sis  of  a  justifiable  canse.  I^e  bvMen  la 
c^  npon  the  deftiidant  to  justify  the  ae|ia- 
ratioB  by  dear  ahd  satlsftietoiy  proof  of  a 


«tNt  «••«•«  auM  loila  «■«  KST^NVIUXB  M)  alt  X«>rNaiiil>ar«d  D^eribi^ud  tadaai 


Digitized  by 


Ljoogle 


K.7.) 


IK  HE  -VAVtltitLBlIJT'B  BBTATB 


«46 


matrimonial  offense,  sapported  by  corrotmratr 
tng  eridence,  the  same  as  thongh  it  were 
made  the  basis  of  an  application  for  divorce. 
Rogers  t.  Rogers,  81  N.  J.  Bq.  41^  88  Atl. 
935,  46  Lw  R.  A.  (N.  S.)  711. 

The  exception  wUI  be  Bastatned,  and  a 
decree  advised. 

(»  N.  J.  Bq.  «n 

In  n  YANDERBII/rS  BSTATK. 

Appeal  of  UNITB3D  STATES  FIDBJLITY  & 
OnARANTT  CO. 

t 

(Prerogative  Court  of  New  Jersey.    Aug:  21, 
1918.) 

OUABDIAN  ARD  WaBD     «=9lOO— DbOSKE  SeT- 
TLINa  ACCOVRT— Intebmbdiatb  Chabaotkb 
—Opening. 
Where   orphans'  court,   settling  gaardlan's 
account,  granted  the  substituted  euanUan  and 
ward  herself  leave  to  take  proceedings  against 
original   guardian's   estate   or   his  surety,   the 
court,  after  time  for  appeal  had  passed,  was 
authorized,  on  petition  of  the  ward,  to  open 
the  decree  for  exceptions;    account  being  mere- 
ly "intermediate  account" 

Ai^eal  frcmi  Orphaned  Court,  Essex 
Oonnty. 

In  the  matter  of  the  estate  of  Mabel  Van- 
derbllt,  a  minor.  From  an  order  opening  a 
decree,  the  United  States  Fidelity  ft  Guar- 
anty Company  appeals.    Order  affirmed. 

McDermott  ft  Enrlght,  of  Jersey  City,  for 
•I^ellant.  Collins  ft  Oorbln,  of  Jersey  City, 
for  respondent  Mabel  Vanderbllt.  Daniel  L. 
Campbell,  of  Peterson,  for  respondent  Fidel- 
ity Trust  Co.  Edward  A.  Markley,  of  Jer- 
sey City,  for  respondent  William  8.  Wood- 
huU. 

LEWIS,  Vice  Ordinary.  Nellie  BlaCk  Van- 
derbllt, the  mother  of  the  respondent  Mabel. 
Vanderbllt,  died  February  11,  1907,  leaving 
a  will  by  which,  after  Wklng  certain  spe- 
dflc  gifts,  she  gave  to  her  daughter,  Mabel, 
one-half  of  the  balance  of  money,  bonds,  and 
Investments  of  which  sbe  might  die  seised, 
and  appointed,  as  executors  of  her  will,  her 
hnsband,  De  Witt  Clinton  Vanderbllt,  and 
Emma  Uttell  Black.  Mabel  Vanderbllt  was 
bom  August  29,  1894,  and  consequently  was 
a  minor  at  the  time  of  the  death  of  her  moth- 
er. Her  father,  De  Witt  Clinton  VanderbUt, 
was  accordingly  appointed  by  the  surrogate 
of  Essex  county,  July  14,  1908,  guardian  of 
her  estate,  and  the  United  States  Fidelity  ft 
Qnaranty  Company  became  surety  upon  his 
bond  as  such  guardian.  On  Angnst  IS,  1906, 
De  Witt  Clinton  Vanderbllt,  as  guardian,  re- 
ceived from  himself  as  executor  under  the 
will  of  Nellie  Blade  Vanderbllt  certain  money 
and  securities  retn'esenting  the  one-half  riiare 
bequeathed  to  Mabel  Vanderbllt  by  her  moth- 
er. Included  in  these  securities  were  82 
Shares  of  the  capital  stock  of  the  Pennsyl- 
vania Railroad  and  90  diares  of  the  capital 
stock  of  the  American  Express  Company. 

De  Witt  dlntoD  Vanderbllt  died  on  the 


81st  of  December,  1914,  nearly  a  year  before 
his  daughter  and  ward,  Mabel  Vanderbllt, 
became  of  age,  and  thereafter  one  William  8. 
Woodhnll  was  appointed  administrator  of  bis 
estate  and  filed  in  the  Essex  county  orphaned 
court  what  purported  to  be  the  final  account 
of  De  Witt  CUnton  Vanderbllt  as  guardian 
of  the  estate  of  Mabel  Vanderbllt.  This  ac- 
count was  noticed  for  settlement  August  26, 
1916,  ithe  notice  being  dated  July  14,  1915. 
In  the  meantime,  on  January  26,  1915,  the 
Fidelity  Trust  Company  bad  been  appointed 
by  the  surrogate  of  Eaaex  county  substituted 
guardian  of  the  estate  of  Mabel  Vanderbllt. 
It  wUI  be  noted  that  Mabel  Vanderbllt  did 
not  become  of  age  until  August  29,  1915,  so 
that  She  was  a  minor  when  the  notice  of  set- 
tlement was  first  given,  and  continued  to  be 
a  minor  on  August  26,  1915,  the  date  for 
which  the  settltoient  was  noticed.  The  set- 
tlement of  the  account  was  adjourned  by  the 
orphans'  court  until  October  22, 1915,  and  up- 
on that  date  the  account  was  settled  and  a 
decree  made  charging  the  estate  of  De  Witt 
Clinton  Vanderbllt  with  the  sum  of  $632.84 
as  the  portion  of  the  estate  of  Mabel  Vander- 
bllt for  which  the  accountant  was  unable  to 
account,  as  Shown  by  the  account  Itself. 
The  parties  represented  by  appearance  upon 
the  making  of  this  decree  were  the  account- 
ant, the  Fidelity  Trust  Company,  substituted 
guardian  of  Mabel  Vanderbllt,  and  the 
United  States  Fidelity  ft  Guaranty  Company, 
bondsman  of  De  Witt  Clinton  Vanderbllt  as 
guardian.  Mabel  Vanderbllt  herself  had  no 
notice  of  the  proceedings  for  settlement.  The 
balance  of  $632.84  with  which  the  estate  of 
De  Witt  Clinton  Vanderbllt  was  charged  by 
this  decree  of  settlement  was  obtained  by  in- 
cluding amongst  the  items  for  which  the  ac- 
countant prayed  allowance  the  32  shares  of 
the  capital  stock  of  the  Pennsylvania  Rail- 
road Company  at  the  sum  of  $2,104,  and  the 
30  shares  of  the  American  Express  Company 
at  the  sum  of  $7,050;  these  stocks  being  in 
the  hands  of  the  accountant  The  sums  thus 
allowed  on  account  of  these  stocks  were 
greatly  in  excess  of  their  actual  market  val- 
ue at  the  time  of  the  death  of  De  Witt  din- 
ton  Vanderbllt  and  at  the  time  of  the  set- 
tlement of  the  account  The  decree  of  set- 
tlement, after  directing  that  these  shares, 
together  with  the  other  securities  and  mon- 
eys of  the  estate,  be  turned  over  to  the  Fi- 
delity Trust  Company,  as  substitute  guard- 
ian for  Mabel  Vanderbllt  further  ordered: 

"^lat  the  I^delil7  Tmst  Company,  sabstitat- 
ed  guardian  of  said  Mabel  Vanderbilt  and  the 
said  Mabel  Vanderbilt  have  leave  to  take  such 
proceedings  against  the  estate  of  De  Witt  O. 
Vaoderbilt  or  against  the  United  States  Fideli- 
ty &  Goarantr  Company,  bondsman  of  the  said 
De  Witt  C.  vanderbilt  as  aforesaid,  as  It  or 
she  may  be  advised." 

In  May,  1916,  Mabel  Vanderbilt,  who  bad 
tben  attained  her  majority,  filed  a  duly  veri- 
fied petition  in  the  Essex  county  orphans' 
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court,  setting  forth  tbe  foregoing  facts  and 
charging  that  De  Witt  Clinton  Vanderbilt, 
as  guardian  of  her  estate,  failed  In  his  duty 
and  committed  a  breach  of  his  trust  in 
falling  to  dispose  of  the  Pennsylvania  Ball- 
road  stock  and  the  American  Express  Com- 
pany stock  at  a  time  when  he  might  have 
obtained  a  favorable  price  for  the  same,  and 
that,  as  a  result  of  snch  neglect  of  doty  and 
breach  of  trust,  the  petitioner's  estate  had 
suffered  a  depredation  of  about  $4,000,  for 
which  William  S.'  Woodhull,  as  administra- 
tor of  the  estate  of  De  Witt  Clinton  Van- 
derbilt, should  have  been  charged  upon  the 
settling  of  his  account.  The  petition  then 
prayed  that  the  decree  of  the  orphans'  court 
made  October  22,  1915,  settling  the  account 
In  question,  might  be  opened,  vacated,  and 
set  aside,  and  that  the  petitioner  might  have 
leave  to  file  exceptions  to  the  account  In 
the  particulars  named.  To  this  petition,  the 
United  States  Fidelity  &  Guaranty  C<»n- 
pany,  surety  on  the  guardianship  bond  of 
De  Witt  Clinton  Vanderbilt,  filed  an  answer 
admitting  the  facts  set  forth  In  the  petition, 
but  denying  the  charge  thereof.  After  hear- 
ing and  argument,  the  Essex  county  orphans' 
court  ordered  that  the  decree  of  October 
22d  be  evened  for  the  purpose  of  permitting 
Mabel  Vanderbilt  to  file  exceptions  to  the 
account  of  De  Witt  Clinton  Vanderbilt,  guard- 
ian, as ,  filed  by  William  S.  Woodhull,  ad- 
mlnlstrator  of  the  estate  of  De  Witt  CUnton 
Vanderbilt,  deceased.  In  a  form  annexed  to 
and  made  part  of  the  order.  The  exceptions 
thus  permitted  to  be  filed  attacked  the  ac- 
count: B^st,  because  the  accountant  asked 
allowance  for  the  32  shares  of  Pennsylvania 
Railroad  Company  stock  at  (2,104,  whereas 
the  same  were  worth,  at  the  time  of  the 
death  of  accountant's  Intestate,  only  (1,776; 
and,  secondly,  because  the  accountant  asked 
allowance  for  30  shares  of  the  stock  of  the 
American  Express  Company  at  the  sum  of 
$7,050,  whereas  the  same  were  worth,  at 
the  time  of  the  death  of  accountant's  intes- 
tate, only  $3,720.  (Page  23.)  The  depreda- 
tion thus  claimed  by  the  exceptions  amount- 
ed to  $3,658,  in  an  estate  of  approximately 
$15,000;  in  other  words,  about  a  quarter  of 
the  value  of  the  entire  estate.  From  the 
order  of  the  Essex  county  orphans'  court 
opening  its  own  decree  and  permitting  these 
exceptions  to  be  filed,  the  United  States 
Fidelity  &  Guaranty  Company  has  appealed 
to  the  Prerogative  Court. 

The  only  question  presented  by  this  appeal 
concerns  the  power  of  the  orphans'  court  to 
open  Its  own  decree  settling  the  account  of 
the  guardian,  the  time  for  an  appeal  from 
the  decree  in  question  having  passed. 

At  the  time  the  account  was  noticed  for 
settlement  and  on  the  day  for  whldi  the  set- 
tlement was  aiHPolnted,  Mabd  Vanderbilt 
was  still  a  minor  and  had  no  notice  of  the 
proceedings;  nor  did  she  appear  to  the  same 


subsequently  on  the  day  when  the  ieeree  was 
actually  made,  October  22,  1915,  by  whiidi 
time  she  had  attained  her  majority.  In  the 
very  nature  of  the  case,  therefore,  the  ac- 
count and  the  decree  thereon  could  have  been 
only  intermediate  in  character,  although 
the  accountant  referred  to  and  entitled  his 
account  "final."  But  the  orphans'  court,  so 
far  from  regarding  the  account  or  decree  as 
final,  Incorporated  In  the  decree  an  express 
reservation  granting  to  the  Fidelity  Trust 
Company,  substituted  guardian  of  Mabel 
Vanderbilt,  and  to  Mabel  Vanderbilt  herself, 
leave  to  take  such  proceedings  against  the 
estate  of  De  Witt  Clinton  Vanderbilt,  or 
against  the  United  States  Fidelity  &  Guar- 
anty Company  as  they  njight  be  advised. 
In  opening  the  decree,  the  orphans'  court  was 
careful  to  redte,  as  a  ground  for  so  doing, 
the  express  reservation  referred  to,  and  also 
the  fact  that  the  account  in  question  was  in 
reayty  an  intermediate  account.  The  nature 
of  the  decree  and  Its  express  reservations 
are  therefore  such  as  amply  to  Justify  the 
orphans'  court  in  permitting  a  further  in- 
quiry into  the  Items  of  the  account  In- 
deed, the  orphans'  court,  in  making  the  res- 
ervation in  the  decree,  must  have  contem- 
plated such  further  Inquiry,  and  left  it  open 
to  the  respondent  to  take  such  action  for 
the  instituting  of  such  an  inquiry  as  she 
might  be  advised.  It  now  dearly  appears 
that  the  proper  practice  In  such  a  case  is  that 
adopted  by  the  respondent.  The  propriety 
and  correctness  of  the  order  complained  of 
may  therefore  rest  upon  the  language  of  the 
original  decree  Itself  reserving  to  the  re- 
spondent the  very  right  that  the  appellant 
now  seeks  to  deny.  In  opening  its  own  de- 
cree to  permit  exceptions  to  be  filed,  the 
orphans'  court  was.  In  reality,  but  taking 
steps  for  disposing  of  a  matter  which,  on  the 
very  face  of  the  original  decree,  was  irft  un- 
settled. 

The  order  of  the  orphans'  court  opening 
the  decree  of  October  22,  1915,  and  permit- 
ting the  respondent  Mabel  Vanderbilt  to  file 
certain  specific  exceptions,  should  be  affirm- 
ed, with  costs  to  the  respondrait 


(»  N.  J.  BH.  6») 
b  re  DODGE'S  WELL. 


(Prerogative  Court  of  New  Jeraey. 
1918.) 


Sept  27. 


(BvOalmt  hv  the  Court.) 
WnxB   «=»24d— Execution— DoJaonx—PBo- 

BATB  BT  ObDINABT. 

NotwithBtanding  that  a  will  executed  by  a 

Serson  domiciled  elsewhere  at  the  time  of  his 
eath,  at  a  time  when  be  was  domiciled  here 
with  the  formalitieB  necessary  mider  the  laws 
of  Utis  state,  but  not  with  those  required  un- 
der the  laws  of  the  place  of  domicile  at  the 
time  of  death,  and  which  will  cannot  be  pro- 
bated at  the  place  of  domicile,  may  be  a  ^lid 
dispoaition  of  immovables  within  this  state,  it 
cannot  be  probated  by  the  Ordinary  under  the 
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rale  laid  down  in  Chadwlck'*  Case,  80  M.  X  Bq. 
471,  8S  Aa  266. 

"To  be  officially  reported." 
Application   for   probate   of  the   will    of 
George  H.  Dodge,  deceased.    Probate  denied. 

Pitney,  Hardin  &  SUnner,  of  Newark, 
for  the  probate. 

IiANB,  Vice  Ordinary.  The  application  is 
to  probate  a  will  of  a  deceased  who,  at  the 
time  of  his  d^th,  was  and  had  been  for  20 
years  domiciled  in  Georgia.  Prior  to  his  re- 
moval to  Georgia,  the  deceased  had  been 
domiciled  in  this  state,  and  his  will  was  eze- 
cnted  here,  while  he  was  so  domiciled.  He 
left  real  property  within  this  Jurisdiction. 
The  win  was  execnted  with  the  formalities 
necessary  under  the  laws  of  this  state,  but 
not  those  required  under  the  laws  of  Geor- 
gia. Application  has  been  made  to  the 
Georgia  probate  oonrt  for  proibate,  and  pro- 
bate has  been  denied. 

Counsel  insist  that,  the  will  having  been 
executed  in  accordance  with  the  lex  rel  sitae 
and  with  the  lex  lod  actus,  it  is  a  valid  tes- 
tamentary disposition  of  immovable  prop- 
erty within  this  stete,  and  they  rely  upon 
1  Story  on  Conflict  of  Law,  |  474,  and  sub- 
sequent sections.  40  Cyc  tit.  Wills,  p.  1074; 
Nelson  T.  Potter,  50  N.  J.  Ijaw,  324.  15  Atl. 
376;  Van  Wi<*le  v.  Van  Wlckle,  69  N.  J. 
Bq.  817,  44  Atl.  877;  Jones  v.  Habersham, 
107  tr.  S.  174,  2  Sup.  Ct  836,  27  L.  Bd.  401; 
Robertson  t.  Plckrell,  100  U.  S.  008,  8  Sap. 
Ct.  40T,  27  li.  Ed.  1049. 

Whatever  the  ftict  -may  be,  this  oonrt  Is 
precluded  by  the  broad  language  used  in 
Chadwlck's  Case,  80  N.  J.  Eq.  471,  86  AU. 
266,  from  granting  probate.  Tliat  conrt 
Sdld: 

"The  plain,  common  sense  meaning  to  be 
given  to  the  act  is  that  the  ordlnaiy  was  lim- 
ited to  the  probating  of  wills  of  those  domiciled 
witliin  the  state,  which  was  the  limit  of  his 
jurisdiction." 

And  the  court  affirmed  the  decree  of  the 
Vice  Ordinary  denying  probate  upon  the 
ground  that  neither  the  Prerogative  Court 
nor  the  Surrogate  of  any  of  the  counties  of 
this  state  have  general  jurisdiction  to  admit 
to  probate  the  last  will  and  testament  of  a 
nonresident  having  a  domicile  at  the  date 
of  his  death  in  another  stete,  although  such 
nonresident  left  property  within  this  state, 
except  as  andllairy  to  a  probate  by  the 
courts  of  the  locality  of  snch  domicile.  The 
present  Ordinary,  in  Re  Gelser's  Will,  82 
N.  J.  Bq.  311,  87  Atl.  828,  said : 

"The  power  of  this  conrt  to  admit  to  probate 
the  will  In  question  must  rest  exclusively  upon 
the  deceased  having  been  domiciled  in  this  state 
at  the  time  of  her  death;  and,  if  she  were  not, 
probate  mast  be  denied." 

The  resnlt  is  that,  until  there  Is  additional 
legislation,  there  is  no  way  by  which  a  per- 
manent record  can  be  made  of  a  will  of  a 
nonresident  not  entitled  to  probate  at  the 


place  of  domicile,  bnt  valid.  If  tn  fact  it  be^ 
for  the  purpose  of  passing  real  property  In 
this  state. 
Pr«>bato  most  be  denied. 

(89  N.  J.  Bq.  1$») 

ATWATEIE  V.  BASKBRVIIXB  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.     Oct.  14, 
1918.) 

Supplemental  (pinion. 

For  former  opinion,  see  104  Afl.  SlOi 

Foster  M.  Voorhees,  of  Blljsabeth,  for  the 
motion.  Clarke  McK.  Whittemore,  of  Eliza- 
beth, and  Abram  H.  Cornish,  of  Newark,  op- 
posed. 

IiANB,  V.  0.  Since  filing  the  opinion  in 
this  case,  my  attention  has  been  called  to 
the  case  of  John  Agnew  Co.  v.  Board  of  EM- 
ncatlon  of  CAty  of  Paterson  et  al.,  83  N.  J. 
Eki.  49,  80  Atl.  1040.  Vice  Chancellor  Stev- 
enson there  said: 

"A  foreign  corporation,  under  the  principle 
of  comity,  comes  into  New  Jersey  to  do  business 
and  makes  large  ccmtracta  for  the  construction 
of  buildings  in  New  Jersey,  in  which  business 
it  acquires  property  in  New  Jersey,  and  also 
contracts  debts.  It  would  be  a  most  extraor- 
dinary result.  Indeed,  if  when  this  foreign  cor- 
poration becomes  insolvent  it  could  still  trans- 
fer its  New  Jersey  assets  acquired  in  its  New 
Jersey  business  so  as  to  make  preferences 
among  its  New  Jersey  creditors,  necessarily 
disadvantageous  to  some  of  them,  in  defiance 
of  the  law  which  prevents  New  Jersey  corpora- 
tions from  doing  this  thing.  Our  statute  ex- 
pressly provides  that  foreign  corporations  doing 
business  in  this  state  shall  be  subject  to  the 
provisions  of  this  act  so  far  as  the  same  can  be 
applied  to  foreign  corporations.'  Section  06. 
'Hiere  is  not  the  slightest  difficulty  in  applying 
the  prohibition  upon  preferences  contained  in 
section  64  of  the  Corporation  Act  to  a  foreign 
corporation  and  its  assets,  of  the  character  and 
in  the  situation  presented  in  this  case.  If  the 
Glen  Company  had  not  been  put  in  bankruptcy, 
the  ttatutorv  action,  based  on  insolvencv,  etc., 
provided  for  in  section  65  of  our  statute,  miffht 
ha/o«  &0e»  hrouffht,  and  the  recMver  appointed 
in  snch  an  action  would  have  taken  possession 
of  all  the  New  Jersey  assets,  including  the  right 
to  collect  this  money  from  the  city  of  Pater- 
son, and  would  have,  administered  the  same  pre- 
cisely as  they  would  have  been  administered 
in  case  the  corporation  had  been  created  under 
our  New  Jersey  statute."     (Italics  mine.) 

Tlie  case  was  unanimously  affirmed  by  the 
Conrt  of  Errors  and  Appeals,  83  N.  J.  Eq. 
839,  90  AU.  1136,  for  the  reasons  stated  by 
Vice  Chancellor  Stevenson.  The  language 
used  by  the  Vice  Chancellor  must  have  been 
present  in  the  minds  of  the  Court  of  Errors 
and  Appeals,  for  the  appeal  Was  on  the 
dalm  of  the  First  National  Bank  of  the 
Town  of  Union,  and  the  remarks  made  by 
the  Vice  Chancellor  were  apposite  to  the  dis- 
position of  that  claim. 

This  case  is  in  direct  ooofllct  with  the 
construction  sought  to  be  put  on  McDermott 
V.  Woodhouse,  87  N.  J,  Bq.  616,  101  AtL  876, 
by  counsel  for  the  respondents. 

My  attention  has  also  been  called  to  thd 
case  of  Boehme  r.  Ball,  SI  N.  J.  Bq.  641,  26 
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(N.J. 


AtL  8S2.  In  Chat  cun  It  aiveared  tbat  ex- 
teosire  lldgatloii  was  conducted  by  a  recelr- 
er  appointed  of  a  foreign  corporatton  under 
the  statute  upon  tbe  ground  of  lnsolv«icyf 
and  it  never  seems  to  have  occurred  either 
to  Vice  Chancellor  Oreoi  or  to  counsel  in- 
volved in  the  case  that  there  was  any  doubt 
of  the  power  of  the  Court  of  Chancery  to 
appoint  such  a  receiver. 

(M  N.  J.  Law,  UB)  ' 

McELIOOT  ft  GHENOWBTH  CO.  at  aL  ▼. 
TOWN  OF  NUTLEY. 


(Supreme   Ooort  of  New  Jersey. 
1018.) 


Sept    IT, 


JuDOioEm'    4=9713(2)— Res   Judicata— Mat- 

TEBB   PBOVABUB. 

In  a  contractor's  action  against  a  town  for 
a  balance  due  on  sewer  construction,  a  Judgment 
for  defendant  based  on  a  holding  that  a  certifi- 
cate of  acceptance  had  not  been  issued  by  the 
E roper  town  offidal  as  alleged  was  res  judicata 
1  a  subsef^uent  case  on  the  same  cause  of  ac- 
tion, wherem  plaintiff  allied  that  such  certifi- 
cate had  been  fraudulently  withheld  by  defend- 
ant; such  fraudulent  witnholding  being  within 
Slaintiff's  knowledge  and  provable  by  him  in  the 
rst  suit. 

Certiorari  to  Circuit  Court,  Essex  County. 

Action  by  McESigot  &  Chenoweth  Compa- 
ny, a  corporation,  and  another,  against  the 
Town  of  Nutley,  in  the  county  of  Essex.  On 
case  certified.    Questions  answered. 

Argued  June  term,  1918,  before  BERGEN, 
KALISCH,  and  BLACK,  JJ. 

John  A.  Matthews  and  Reed  &  Reynolds, 
all  of  Newark,  for  plaintiffs.  J.  Barry  Hull, 
of  Nutley,  for  defendant. 

KALISCH,  J.  The  plaintiff,  McEUgot  & 
Chenoweth  Company,  a  corporation  brought 
an  action  agakist  the  defendant,  in  this  court, 
on  the  4th  day  of  December,  1916,  to  recover 
a  balance  of  $9,860.38  alleged  to  be  due  it  on 
a  contract  and  a  supplemental  one  for  extra 
work,  entered  into  by  them,  whereby  tbe 
plaintiff  agreed  to  jconstruct  a  main  trunk 
vltrlfled  pipe  sanitary  sewer  through  cer- 
tain streets  in  the  town  of  Nutley,  according 
to  plan  and  specifications  prepared  by  the 
town  engineer.  The  contract  contained  a 
stipulation  that  the  evidence  of  the  completion 
of  the  work  shall  be  a  written  certificate  of 
tbe  town  engineer  and  a  favorable  report  of 
the  director  of  the  department  of  streets  and 
public  improvements  of  tbe  town  to  that  ef- 
fect; and  the  town  vras  to  pay  the  amount 
that  may  become  due  under  the  contract,  as 
follows: 

"Ninety-five  per  cent  of  the  entire  cost  when 
the  work'  was  c<Hnpleted  according  to  spedfioa- 
tions  and  the  engineer's  certificate  and  tbe  di- 
racstor  of  the  department  of  streets  and  public 
improvements  of  tbe  town,  thereto  rendeied." 

The  complainant  alleged  In  Its  complaint 
tbat  the  director  of  streets  and  public  im- 
provements had  certified  the  payments  of  tbe 


balance  duo  und«r  tbe  original  contract  and 

the  supplemental  contract  for  extra  work. 

The  defendant,  in  its  answer,  denied  that 
there  was  any  balance  due  to  tbe  plaintiff, 
either  under  tbe  contract,  or  for  extra  work, 
labor,  or  materials:  denied  making  or  au- 
thorizing any  contract  to  be  made  with  plains 
tiff  for  extra  woric ;  denied  that  the  town  en- 
gineer or  tbe  director  of  public  improve- 
menta  ordered  the  plaintiff  to  perform  any 
extra  work  or  labor  or  to  furnish  extra  ma- 
terials as  claimed  by  the  plaintiff  in  its  com- 
plaint; denied  that  the  plaintiff  had  fully 
performed  and  completed  the  work  under  the 
contract ;  denied  that  the  work  was  done  in 
a  proper  and  workmanlike  manner  and  that 
the  former  engineer  of  the  town  and  the  di- 
rector of  streets  and  public  Improvements 
had  certified  the  payments  of  any  alleged  bal- 
ance due  from  the  defendEint  to  tbe  plaintiff. 
As  a  defense  to  the  plalntifT's  action,  the  de- 
fendant seit  forth  in  its  answer  that  the  work 
set  out  in  the  contract  was  not  completed  in 
good  and  workmanlike  manner,  and  that  the 
work  was  still  incomplete  and  unfinished,  and 
that  the  contract  provides  "that  the  evidence 
of  the  completion  of  the  said  work  shall  be 
a  written  certificate  of  the  engineer  appoint- 
ed by  the  town  and  the  favorable  report  of 
the  director  of  the  department  of  streets  and 
ptublic  Improvements  of  the  town  of  Nutl^  to 
that  effect,"  and  tbat  no  favorable  report  of 
the  director  of  the  department  of  streets  and 
public  lnv>rovements  had  been  obtained  by 
the  plaintiff  as  required  by  the  contract  be- 
fore the  action  was  brought.  The  defendant 
also  set  up  three  cotmterdaims  aggregating 
in  amonint  |2S,0(X).  These  oounterclaima 
were  founded  upon  damages  alleged  to  have 
been  sustained  by  the  defendant  by  reason 
of  alleged  improper  construction  of  the  sew- 
er and  tbe  negligent  and  unworkmanlike 
manner  In  which  the  work  was  done^  and  the 
general  Inefficiency  of  the  sewer  to  accom- 
plish the  purpose  of  Its  construction,  by  rea- 
son of  careless  and  Improper  workmanship. 

Tbe  cause  came  on  for  trial  before  Judge 
Adams,  sitting  with  a  Jury,  who,  at  the  close 
of  the  case,  directed  a  verdict  in  favor  of  the 
defendant  upon  the  plaintiffs'  cause  of  ac- 
tion, and  the  counterclaim  was  submitted  to 
the  Jury,  who  returned  a  verdict  on  the  coun- 
terclaim in  favor  of  the  plaintiff. 

The  trial  Judge  certifies  to  this  court  the 
record  of  the  former  case,  designated  as  "£:x- 
hlblt  D  1,"  and  asks  for  an  advisory  opinion, 
in  the  present  case,  on  the  following  stated 
facts: 

"Tie  plaintiff,  in  a  former  suit  of  wbloh  Bs- 
MUt  D  1  is  the  record,  alleged  that  the  fa- 
vorable report  of  the  direetw  «f  streets  and 
public  fanprovements  provMed  for  in  die  con- 
tract sued  on  had  been  jdven ;  a  verdict  was 
direct^  therein  for  defendant  because  no  such 
certificate  bad  aetnally  been  given  upon  wblch 
verdict  judgment  was  duly  entered  and  easts 
taxed  and  paid  and  said  judgment  canceled; 
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the  plaln^fla  In  Oils  salt  are  seeUnr  to  recover, 
the  same  amount  claimed  In  the  former  suit 
nnder  the  same  contract,  but  allege  that  anch 
certificate  of  the  director  of  streets  and  public 
improvements  is  fraudulently  withheld;  that 
no  new  fact  has  intervened  between  the  last  suit 
and  the  present  suit  upon  the  question  of  fraud, 
except  that  a  new  demand  has  been  made  npon 
the  present  director  of  streets  and  public  im- 
provement, who  is  a  person  who  was  in  office 
at  the  time  of  the  allegied  completion  of  the  con- 
tract, bnt  who  is  not  the  man  who  held  the  of- 
fice of  director  of  streets  and  public  improve- 
ments daring  the  time  when  the  greater  p«rt  of 
the  worh  under  the  contract  was  done  and  who 
supervised  such  work  as  was  done  during  hia 
incumbency  of  the  office." 

The  question  raised  by  these  facts,  and  np- 
on which  the  advisory  opinion  of  this  coart 
Is  requested,  is  whether  or  not  the  Jttdgment 
in  the  former  suit  is  res  adjudlcata  of  the 
Issues  Involved  in  this  present  action. 

In  the  first  action  the  plalntUC  averred  In 
Its  complaint  that  the  director  of  streets  and 
pnUlc  improvements  had  certlfled  the  pay- 
ments of  the  balance  due  from  defoidant  to 
plalntur  under  the  original  contract  and  the 
supplemental  contract  for  extra  work,  and 
that,  nevertlieieBs,  the  defendant  refused  and 
still  refuses  to  pay;  and  in  the  present  ac- 
tion the  plaintiffs  aver  that  the  director  of 
streets  and  public  improvements  willfully, 
maliciously,  and  fraudulently,  withheld  and 
withholds  such  certificate,  and  this  latter 
averment  marks  the  only  difference  between 
the  two  actions. 

The  reeord  ShowB  tb*t  one  of  the  issues 
presented  at  the  first  trial  was  whether  at 
not  the  director  of  streets  and  public  Im- 
provements  had  certlfled  the  payments  due, 
and  that  that  issue  was  tried  out  and  dispos- 
ed of  adversdy  to  the  plalntUTs  claim.  The 
plaintiff  was  aware  that  it  was  incumbent 
upon  It  to  prove,  before  it  was  entitled  to  a 
recovery  against  the  defendant,  that  sndi 
certificate  had  been  issued  or  was  withheld 
fraudulently  by  the  director  of  streets  and 
public  improvements.  It  must  have  known 
that  no  sudi  certificate  was  issued,  and  there- 
fore, in  proceeding  to  trial  under  the  state  of 
the  pleadings.  It  did  so  at  its  peril.  Besides 
It  was  open  to  the  plaintiff,  at  the  first  trial, 
to  amend  its  complaint  to  conform  with  the 
fticts  or  to  erubmit  to  a  nonsuit ;  bnt  this,  ap- 
parently, it  did  not  see  fit  to  do. 

A  plaintiff  is  required  to  present  all  the 
facts  existing  at  the  time  of  the  commence- 
ment of  his  action  and  which  relate  to  the 
subject-matter  of  such  action  and  are  essen- 
tial to  his  right  of  a  recovery,  or  be  forever 
barred  from  doing  so,  after  the  Issues  pre- 
sented have  been  tried  out  and  final  judg- 
ment given  upon  the  merits  of  the  case.  All 
the  facts  which  are  now  set  out  in  the  com- 
plaint filed  In  the  present  case  were  known 
to  the  plalntur  at  the  time  it  commenced  Its 
first  action,  and  no  new  fact  has  Intervened 
between  the  first  and  the  present  action  that 
tends  to  change  the  original  situation.    It  Is 


dear  that  the  plaintiff  mlg^t  hare  presented 
the  ground  which  it  now  alleges  as  a  basis 
for  recovery  in  the  first  action.  The  legal 
rule  is  well  settled  that  a  judgment  in  a  for- 
mer case  between  the  same  parties  relating 
to  the  same  subject-matter  settles  all  matters 
which  came  before  the  court  under  the  plead- 
ings, and  also  every  other  ground  whlc*  might 
have  been  presented.  Cromwell  v.  Sac,  04  U. 
S.  352,  24  L.  Bd.  196 ;  Roney  v.  Westlake,  216 
Pa.  874,  66  Ati.  807,  116  Am.  St  Rep.  772,  9 
Ann.  Cas.  1S4;  Dickinson  v.  D.,  L.  &  W.  R. 
Co.,  90  N.  J.  Law,  168,  100  Atl.  203. 

The  plaintiff  in  the  present  case  is  in  no 
IXMsltlon  to  properly  complain  of  any  hard- 
ship Imposed  upon  It,  since,  If  any  hardship 
there  be,  it  is  clearly  the  result  of  its  own 
act 

It  is  not  out  of  place  to  mention  here  that 
the  plaintiff  was  under  no  legal  obligation  to 
accept  the  fruits  of  the  judgment  rendered 
In  its  fbTor  upon  the  defenses  set  up  and 
the  counterclaims,  and  might  have  applied 
to  the  court  for  a  rule  to  show  cause  why  the 
Judgment  should  not  be  vacated  and  the  ver- 
dict of  the  jury  set  aside,  and  upon  the  hear- 
ing of  the  rule  It  would  have  been  free  to 
present  such  facts  which  the  court  could 
properly  omsider  and  deal  with,  In  the  exer- 
dse  of  a  sound  discretion,  whether  or  not  a 
new  trial  should  be  granted. 

As  the  matter  now  stands,  there  is  a  judg- 
ment record  in  the  same  cause  of  action  in 
which  the  present  issue  '  tendered  by  the 
pleading  was  known  to  the  plaintiff,  at  the 
first  trial,  and  might  have  been  presented 
but  was  not,  and,  that  being  so,  the  trial 
Judge  is  advised  that  such  judgment  Is  res 
adjudlcata  of  the  question  now  raised  by  the 
present  pleading. 

(K  K.  J.  Bq.  m) 

In  re  BROWN.     (No.  43/363.) 

(Court  of  Chancery  of  New  Jersey.    Sei^  12, 
1918.) 

(Syttahut  hy  the  Oourt.) 

1.  InsAint  Pebbons  «=371  —  Mabbhu)  Wo- 
man's Pbtitiow  to  Skix  Pbopebtt— Pab- 
TiES— Statute. 

When  a  married  woman  owning  lands  in 
this  state  desires  to  sell  them,  but  is  unable 
to  do  so  by  reason  of  the  lunacy  or  other  in- 
capacity of  her  husband  to  jom  her  in  the 
execution  of  a  proper  deed  of  conveyance,  and 
petitions  the  Court  of  Chancery  to  direct  her 
to  convey  such  lands  without  her  husband  join- 
ing her,  under  3  Comp.  St.  1910,  p.  8238,  |  8q, 
and  for  the  conservation  of  so  much  of  the 
purchase  money  as  shall  represent  the  in- 
terest of  the  husband  in  the  lands  sold,  under 
section  8r,  the  hnsband,  whose  rights  are  af- 
fected, must  be  made  a  party  to  the  proceed- 
ings. 

2.  Inbank  Pbbsoks  4p>71  —  Mabrisd  Wo- 
man's Petition  to  Sxix  Lani>— Pbactick. 

The  practice  to  be  observed  in  such  cases 
pointed  out. 

On  petition  of  Agnes  Brown,  a. married 
woman,  to  sell  real  estate  as  a  feme  sole. 
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GoncIusloDs  of  advlsoi?  master  adopted,  and 
order  directed. 

This  matter  was  referred  to  Bayard  Stock- 
ton, Esq.,  advisory  master,  wbo  filed  the  fol- 
lowing conclTi8i(His: 

On  petition  of  a  married  woman  to  sell  real 
estate  as  a  feme  sole.  The  petitioner  aHeges 
in  ber  petition  that  her  husband,  Johi^l  O. 
Brown,  has  been  a  feeble-minded  person  since 
1907,  and  since  that  date  has  been  confiined  in 
varions  hospitals  for  the  insane,  and  that  he 
was  on  September  9,  1914,  committed  to  the ' 
Camden  County  Hospital  for  the  Insane  as  a 
private  patient  by  the  judge  of  the  Camden 
county  common  pleas,  and  that  he  is  still  con- 
fined in  that  hospital;  that  on  March  8,  1916, 
and  on  May  14,  1917,  the  petitioner  purchased 
with  her  own  money  certain  lands  in  Haddon- 
field,  Camden  county,  particularly  deecribed  in 
the  petition;  that  she  is  desirous  of  conveyioK 
said  lands;  and  prays  that  the  merits  of  her 
application  may  be  inquired  into  and  that  she 
may  be  permitted  to  sell  said  premises  and  to 
execute  proper  deeds  or  conveyances  therefor. 
It  does  not  appear  from  the  petition  whether 
or  not  the  petitioner  and  ber  said  husband  had 
issue,  the  fruit  of  their  marriage;  but  this  is 
not  material  for  the  purpose  of  this  spplica- 
tion.  The  petitioner  applies  for  an  order  of 
reference  on  filing  the  petition. 

[I]  The  statute  invoked  is  found  In  Comp. 
Stat  p.  8233,  H  8q,  8r.  Section  8q  provides 
that  in  case  any  married  woman  owning  lands 
situate  within  this  state  shall  desire  to  convey 
the  same,  but  shall  not  be  able  to  do  so  by 
reason  of  the  lunacy  or  other  mental  incapadly 
of  her  husband  to  join  with  her  in  the  execu- 
tion of  proper  deed!  or  conveyances  therefor,  it 
shall  be  lawful  for  the  Court  of  Chancery,  upon 
petition  filed  for  that  purpose,  to  direct  that 
such  married  woman  may  convey  the  said  lands 
by  deed  or  deeds  executed  by  herself  without 
concurrence  of  her  husband,  which  deeds  shall 
convey  the  lands  free  from  any  claim,  estate,  or 
right  of  the  husband,  and  shall  be'  an  absolute 
bar  to  any  right  of  curtesy  therein.  Section 
8r  provides  that  the  Court  of  Chancery  may, 
in  a  summary  manner,  inquire  into  the  merits 
of  the  application  by  reference  to  a  master  or 
otherwise,  and,  in  case  the  court  permits  such 
deed  to  be  made,  said  court  shall  ascertain  the 
actual  value  of  the  estate  or  interest  of  the 
husband,  and  that  the  value  thereof  shall  be 
paid  out  of  the  purchase  money  to  the  commit- 
tee or  guardian  of  the  lunatic  or  incapacitated 
husband,  or,  if  there  be  no  such  guardian,  to 
the  derk  of  the  court 

The  husband  of  a  married  woman  has  an 
actuid  estate  or  interest  in  the  lands  of  his 
wife,  capable  of  being  estimated  and  valued. 
Doremus  v.  Paterson,  69  N.  J.  Eq.  188,  57  Atl. 
548,  aflfd.  69  N.  J.  Eg.  77B,  61  Aa  396;  Hacken- 
sack  Trust  Co.  v.  Tracy,  86  N.  J.  Bq.  301,  99 
Atl.  846.  The  interest  of  the  husband  in  the 
wife's  lands  does  not  depend  on  the  birth  of 
issue.  His  interest  is  that  of  a  contingent  es- 
tate in  remainder  before  issue  bom.  Hacken- 
sack  Trust  Co.  v.  Tracy,  supra. 

The  petition  alleges  that  toe  husband  is  now 
non  compos  mentis.  As  his  rights  are  to  b« 
affected  by  this  proceeding,  he  must  be  made  a 
party  thereto  and  have  an  opportunity  of  mak- 
ing a  defense.  In  re  Martin,  86  N.  J.  Eq.  265, 
98  Atl.  510.  He  should  be  served  with  process, 
and  brought  into  court  not  necessarily  by  writ 
of  subpcBPa  or  other  writ 

[2]  ^e  proper  practice  in  this  case  is  that 
an  order  be  made  on  John  0.  Brown  to  show 
cause  why  the  prayer  of  the  petition  should  not 
b«  granted,  and  a  certified  copy  of  the  petition 
and  affidavits  snd  of  the  order  be  served  upon 
him  in  the  presence  of  some  competent  person. 


If  upon  the  return  of  the  order  Mr.  Brown  does 
not  appear,  the  derk  of  the  court  will  be 
assigned  and  appointed  guardian  ad  litem  to 
appear  and  answer  for  him.  An  order  of  ref- 
erence will  then  be  made  to  a  special  master, 
and  the  matter  may  be  brought  on  for  a  sum- 
mary hearing.  This  is  in  conformity  to  the 
practice  adopted  In  Re  Martin,  supra,  where 
the  iutapdcitated  party  was  a  widow  entitled 
to  .in  estate  in  dower. 

Bdwla  F.  Crane,  of  Camden,  for  petitioner. 

WALKER,  Ch.  An  order  will  be  made  In 
conformity  with  the  advice  contained  In  the 
ooncluslona  of  Advisory  Master  Stoditon, 
which  are  her^y  adopted  aa  the  opioloa  of 
the  court. 

(92  N.  J.  Law,  114) 

DRANOW  et  aL  T.  KOLMAB. 


(Supreme   Court  of  New  Jersey. 
19ia) 


Sept  23, 


11  ARI1U.L8  •s»70— AonoN  roR-Vnumaxa  bt 
DooB— NoncB  OF  Vicious  Pbopbrsitibb. 
That  the  dog  that  bit  plaintiff  had  to  de- 
fendant's knowledge  previously  bitten  another 
boy  on  being  teased  constituted  notice  to  de- 
fendant that  the  dog  had  vicious  propensities. 
2.  Anhialjs  9=»68— Pbbsonal  Inj^dbixs— Lia- 
biutt  of  owneb. 
Where  a  ten  year  old  boy  was  bitten  on 
tile  cheek  by  a  dog,  the  owner  of  the  dog  was 
UaUe  for  the  injuries  sustained,  where  he  had 
knowled{;e  that  his  dog  would  bite  whether  in 
play  or  m  anger. 

8.  Ahiuauj  €=5>70— Noticb  of  Vicious  Pbo- 

fensities. 

To  maintain  the  daim  that  a  dog  that  has 

previously  bitten  a  person  did  not  at  that  time 

manifest  mischievous  propensities,  it  must  ap- 

£ear  that  the  biting  was  in  self-defense  or  by 
ivltation  and  under  such  drcumstances  that 
tiie  ordinary  well-behaved  dog  of  a  kind  and 
gentie  disposition  would  have  acted  in  a  similar 
manner  in  a  similar  situation. 
4  Animals    <S=»74(7)— Pkb80nai,   Injubtes— 

AOTIONB— iNBTBUCnONB. 

In  an  action  for  damages  through  being  bit- 
ten by  a  dog,  it  was  error  to  refuse  to  instruct 
that  defendant  would  be  liable  if  he  knew  that 
the  dog  had  a  mischievous  propensity  to  bite 
people  in  play. 
6.  AvTUALS  «s»74(7)  —  Pbbsorai.  Iitjubibs  — 

Ihstbuotions. 
In  an  action  for  damages  through  being  Ut- 
ten  by  a  dog,  a  requested  instruction,  that  It 
was  not  a  defense  that  the  dog  was  in  the  habit 
of  biting  people  when  patted  or  teased  if  de- 
fendant had  knowledge  thereof,  was  property 
refused  as  being  too  broad. 
6.  Tbial  9=»253(9)— iNBTBUcnoNB— lONOBma 

Pacts. 
In  an  action  for  injuries  through  being  bit- 
ten by  a  dog,  an  instruction,  that  knowledge 
of  the  owner  that  the  dog  had  bitten  a  person 
as  the  result  of  being  teased  was  not  such 
knowledge  of  the  mischievous  propensity  of  the 
dog  as  would  make  the  owner  Uable  to  a  person 
subsequently  bitten,  was  erroneous  as  disre- 
garding the  drcumstances  under  which  the  bit- 
mg  occurred. 

Action  by  Harry  Dranow,  by  Louis  Dra- 
DOW,  his  next  friend,  and  Louis  Dranow, 
against  Adolph  Eolmar.  On  plaintifTs  rule 
to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted.  Verdict 
set  aside,  and  new  trial  ordered. 
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Argned  Febrnary  term,  1918,  before 
OUMMBRB^  O.  J.,  and  PABKEB  and  KA- 
USOH,  JJ. 

Queen  ft  Stout,  of  Jersey  City,  for  plain- 
tiffs. Volgt  &  Otto,  of  Newark,  for  defend- 
ant 

KAUSCH,  J.  The  plalntlft,  a  lad  ton 
years  of  age,  waa  bitten  In  tbe  cfaeek  by  de- 
fendant's dog.  He  brougbt  an  action,  by  his 
father,  as  next  friend,  against  the  defend- 
ant to  recover  damages  for  the  Injury  sus- 
tained from  the  dog  bite.  In  which  action 
his  father  also  Joined,  as  a  plaintUf,  to  re- 
cover the  sums  of  money  expended  by  him 
for  medical  attendance  ui)on  and  for  medi- 
cines furnished  his  son.  The  Jury  rendered 
a  verdict  for  the  defendant.  The  case  Is  now 
before  us  on  the  plaintiff's  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  granted,  as  being  against  the 
clear  weight  of  the  evidence,  contrary  to  law, 
errors  In  the  charge  of  the  court,  and  be- 
cause of  the  refusal  of  the  trial  Judge  to 
charge  certain  requests  submitted  to  be 
charged  by  plaintiffs'  connseL 

The  undisputed  facts  In  the  case  appear  to 
be:  (1)  That  the  defendant's  dog,  a  fox 
terrier,  bit  Harry,  the  plaintiff,  without  any 
provocation;  (2)  that  the  defendant's  dog 
had  Utten  another  boy  previously,  and  de- 
fendant knew  It. 

[1]  The  defendant  claimed  that  he  was 
not  chargeable  with  knowledge  of  any  vi- 
cious propensity  in  the  dog  to  bite  mankind, 
by  reaaon  of  tbe  Information  which  he  pos- 
sessed, that  his  dog  had  on  a  prior  occasion 
bitten  a  boy,  because  his  Information  was 
that  at  the  time  when  the  biting  occurred  his 
.dog  was  sitting  on  the  troat  stoop  of  a  house 
when  the  boy.  in  passing  by,  said  "gr-r-r," 
and  put  his  hand  out  toward  the  dog,  where- 
upon the  dog  leaped  to  the  ground  and  then 
Jumped  upon  the  boy  and  bit  him  in  the 
cheek,  and  that  this  conduct  of  the  animal 
was  not  a  manifestation  of  a  vlclons  pro- 
pensity to  bite,  but  a  natural  act  under  the 
then  existing  circumstances.  Even  conced- 
ing that  it  was  a  natural  act,  it  was  no  less 
an  exhibition  of  a  mischievous  propensity, 
and  was  notice  to  the  owner  of  that  evil 
trait.  Uierefore  the  admission  of  the  de- 
fendant that  he  possessed  the  Information 
of  the  behavior  of  the  animal  on  that  occa' 
slon  was,  in  substance,  an  admission  of 
knowledge  of  the  dog's  mischievous  propen- 
sity. 

In  Evans  t.  McDermott,  49  N.  X  Law,  163, 
6  Atl.  653,  60  Am.  Bep.  602,  the  defense  re- 
lied on  was  that,  though  the  dog  had  bitten 
several  persons  of  which  the  owner  had  iU' 
formation,  yet,  since  It  appeared  that  In 
every  instance  the  biting  occurred  while  the 
dog  was  in  a  playful  mood,  therefore  no 
damages  could  be  recovered  where  It  Is 
shown  that  tbe  dog  had  a  propensity  to 
bite  only  In  play ;  Imt  that  to  Justify  a  »■ 


eovery  it  must  appear  Oiat  the  dog  was  in 
the  habit  of  biting  mankind  while  in  angry 
mood,  actuated  by  a  ferocious  spirit  lir. 
Justice  Joel  Parker,  speaking  for  the  court,  in 
an  opinion  replete  with  sound  sense  and  ob- 
servation, at  page  164  of  49  N.  J.  Daw,  at 
page  664  of  6  AtL  (60  Am.  Bep.  602),  says: 
"This  is  not  the  law.  An  action  can  be  main- 
tained against  the  owner  by  a  party  injured 
upon  evidence  that  a  dog,  with  the  knowledge 
of  the  owner,  had  a  mischievouB  propensity  to 
bite  mankiiid,  whether  in  anger  or  not  In 
either  case,  the  person  bitten  would  suffer  in- 
Jury.  A  'miscUevous  propensity'  is  a  propen- 
sity from  which  injury  is  the  natural  result" 

[2]  Applying  this  doctrine  to  the  facts  of 
tbe  present  case,  we  are  unable  to  perceive 
upon  what  principle  of  law  or  fact  the  Jury 
could  have  properly  found  a  verdict  for  the 
defendant  The  verdict  is  clearly  against 
the  evidence  and  contrary  to  law. 

[S]  We  are  not  to  be  understood,  however, 
as  declaring  that  there  can  be  no  circum- 
stance which  would  Justify  a  dog  to  bite  a 
person,  without  subjecting  the  animal  to  the  ' 
imputation  of  having  a  mischievous  propen- 
sity to  bite.  A  dog  may  be  obliged  to  bite  in 
self-defense.  A  dog's  teeth  and  firmness  and 
strength  of  Jaw  are  the  only  means  with 
which  nature  has  supplied  him  for  protection 
against  the  attacks  of  man  and  beast  There- 
fore, in  order  to  properly  say  that  a  dog 
which  has  bitten  a  person  did  not  at  the  time 
manifest  a  mischievous  propensity,  it  must 
necessarily  appear  that  the  biting  was  done 
in  self-defense,  or  by  Invitation  and  under 
such  drcumstances  that  the  ordinary  well 
behaved  dog,  of  a  kind  and  gentle  dlsposi 
tion,  would  have  acted  in  a  similar  manner 
In  a  similar  situatloo. 

[41  The  trial  Judge  was  requested  by  the 
plaintiff,  but  refused,  to  charge  the  follow- 
ing request: 

"If  the  Jury  finds  by  a  preponderance  of  the 
evidence  tiiat  the  dog,  with  the  knowledge  of 
the  defendant,  liad  a  mischievous  propensity  to 
bite  people  In  play,  defendant  is  liable." 

The  plaintiffs  were  entitled  to  have  the 
court  charge  this  request,  and  it  was  error  to 
refuse  It  for  tbe  reasons  above  stated. 

[6]  The  trial  Judge  was  also  requested  to 
charge,  but  refused,  tbe  following: 

"It  is  not  a  defense  to  the  action  that  the 
doe  was  in  the  habit  of  biting  people  when  pat- 
ted or  teased,  if  the  defendant  has  knowledge 
of  the  habit" 

Tbls  request  was  too  broad.  A  dog  who 
will  Ute  merely  because  he  dislikes  to  be 
patted  upon  the  head  or  body  displays,  de- 
cidedly, a  mischievous  propensity.  And  the 
same  may  be  properly  said  of  a  dog  who  will 
not  stand  a  moderate  amount  of  teasing. 
But  teasing  may  go  to  such  an  extent  as  to 
be  eqnlvaloit  to  cruelty  sufficient  to  incite  a 
dog  of  the  most  gentle  and  kind  disposition 
to  take  a  bite  out  of  his  tormentor,  in  self- 
defense.  The  request,  as  a  whole,  in  the  re- 
spect pointed  out,  waa  faulty,  and  therefore 
the  court  was  under  no  legal  duty  to  charge 
It.  ... 
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[I]  Upon  tUs  pbaM  of  fbe  case,  however, 
the  trial  jury  Instrncted  the  jury  a*  tal- 
lows: 

"Of  cooTM,  Keotlemen,  if  a  aaoaDr  dodle, 
gentle,  good-nanired  d(H(,  without  TiciouB  or 
mischieTons  propensity,  u  proToked  or  eoaded 
by  teasing  to  do  an  injnry  whicli  it  woud  not 
otherwise  do,  the  owner  would  not  be  Uabla 
for  SQch  injury;  nor  would  knowledge  of  such 
fact  be  sufficient  to  charge  liim  with  knowledge 
of  vidousnesa,  or  a  Ticions  or  miacUeTous 
propensity." 

This  Instmctian  la  erroneoua.  In  that  it. 
In  substance,  onqnalifiedly  declares  that 
knowledge  of  the  owner  of  a  dog  that  the 
animal  had  bitten  a  person,  as  a  result  of 
being  teased,  is  not  such  knowledge  of  the 
owner  of  the  mischievous  propensity  in  his 
dog,  as  would  make  the  owner  liable  to  a 
person  subseqneotly  bitten  by  the  animaL 
The  doctrine  of  Evans  v.  licDermott,  supra, 
is  to  the  contrary. 

It  is  not  to  l>e  understood  that,  because  the 
owner  of  a  dog  has  knowledge  of  the  mis- 
chievous propensity  of  the  anlnml  to  bite,  he 
will  be  conclusively  held  answerable  In  dam- 
ages to  a  person  subsequently  bitten,  irre- 
spective of  the  circumstances  under  which  the 
second  biting  occurred.  It  must  always  re- 
main a  question  for  a  Juiy  to  decide  whether 
the  plaintiff,  who  is  suing,  did  an  act  which 
ordinarily  would  induce  an  ordinarily  good- 
natured,  Und,  and  gentle  dog  to  bite.  In  the 
present  case  it  was  not  pretended  that  the 
plaintiff  had  been  guilty  of  an^  such  conduct. 

For  the  reasons  stated,  the  verdict  Is  set 
aside,  and  a  new  trial  ordered. 


(i»  N.  J.  ni.  IK) 

In  re  POST. 

(Prerogative  Oonrt  of  New  Jersey.    Sept.  27, 
1918.) 

(Byllalua  hy  He  Court.} 

1.  ESXBCCTOBS  AND   ADMINISTBATOBS   «=s>22(2} 

^Appointmknt    of     Admiribtratob     Ad 
PBOwQmNDAX  —  JxTBisDionoN  or  Obdi- 

KABT. 

The  Ordinary  may,  under  liis  general  Ju- 
risdiction, appoint  an  administrator  ad  proae- 
quendam  to  proaecnte  a  cause  of  actioo  under 
the  Death  Act,  2  Comp.  St  1910,  p.  1007,  as 
supplemented  by  chapter  180  of  the  Laws  of 
1017,  P.  Ll  1917,  p.  681,  where  the  deceased 
was  nonresident. 

2.  Case  DisTiRomsHsD. 

Lothrop'a  Case,  83  N.  J.  Eg.  246,  followed ; 
Chadwick's  Case,  80  N.  J.  Eq.  471,  80  Atl.  266^ 
distinguished. 

"To  be  offidally  reported." 

Application  for  the  appointment  of  a  spe- 
cial administrator  or  administrator  ad  proa- 
equendam  to  prosecute  a  suit  alleged  to 
have  accrued  for  wrongful  death  of  JoseiA 
Post,  deceased.    AMMlntmmt  ordered. 

Milton  M.  tTnger,  of  Newarlc,  for  applica- 
tion. 

LANE,  Vice  Ordinary.  This  is  an  appli- 
cation for  the  appointment  of  a  special  ad- 


ministrator or  administrator  ad  proeequeD- 
dam  for  the  purpose  of  instituting  a  suit  un- 
der the  provisions  of  "An  act  to  provide  for 
the  recovery  of  damages  in  cases  where  the 
death  of  a  person  is  caused  by  wrongful  act, 
neglect  or  default,"  2  C.  8.  of  N.  3.  p.  190T, 
as  supplemented  by  chapter  180  of  the  Laws 
of  1017,  P.  L.  1917,  p.  631.  The  deceased 
was  a  nonresident 

There  has  t>een  no  general  adminlstratloD 
in  this  state  or  elsewhere.  Section  2  of  the 
act,  2  O.  S.  p.  1908,  provides  that  every  ac- 
tion under  It  "shall  be  brought,  by  and  In  the 
name  of  the  personal  r^resentative  of  such 
deceased  person."  Section  1  of  the  supple- 
ment, P.  I*  1917,  p.  631,  provides  that  "every 
action,  proceeding  or  claim  brought,  institut- 
ed or  made  under  and  by  virtue  of  the  r«n- 
edy  given  by  the  act  to  which  this  is  a  sup- 
plemoit  shall  be  brought,  instituted  or  made 
in  the  name  of  an  administrator  ad  prose- 
quendam."  The  Legislature  has  not  seen 
fit  to  either  amend  or  repeal  section  2  direct- 
ly. If  the  word  "shall"  in  chapter  180  of  the 
laws  of  1917  is  to  l>e  given  its  natural  mean- 
ing, then  a  general  administrator  no  longer 
may  bring  the  suit,  but  it  must  t>e  instituted 
by  an  administrator  ad  prosequendam.  By 
diapter  181  of  the  Laws  of  1017  the  surro- 
gates are  given  power  to  grant  letters  of  ad- 
ministration ad  prosequendam  upon  the  es- 
tates of  those  who  die  resident  in  their  coun- 
ties. The  surrogates  are  without  power  to 
appoint  such  administrators  in  cases  of  non- 
residents. 

Application  la  made  to  this  court  for  tb» 
appointment  under  Its  ordinary  Jurisdlctlcm. 

In  Lothrop's  Case,  33  N.  J.  Eq.  246,  the 
Ordinary  (Runyon)  appointed  an  administra- 
tor ad  prosequendam  where  the  deceased 
was  nonresident  resting  his  power  upon  the 
practice  of  the  ecclesiastical  courts  In  Eng- 
land and  upon  the  case  of  Coursen's  Will,  4 
N.  J.  Eq.  408,  holding  that  the  powers  of  thla 
court  In  granting  letters  of  administration 
are  not  special  or  limited,  but  full  and  gmer- 
aL  To  the  report  of  Lothrop's  Case  an  inter- 
esting note  is  attached.  Lothrop's  Case  has 
been  cited  in  the  Supreme  Court  In  Benson  v. 
Wolf,  43  N.  J.  Law,  78,  and  with  approval  by 
the  Court  of  Errors  and  Appeals  In  Daven- 
port V.  Davenport,  68  N.  J.  Eq.  at  page  616^ 
60  Atl.  379, 6  Ann.  Cas.  261,  and  by  the  Court 
of  Chancery  (Garrison,  V.  a)  Babbitt  t.  Fi- 
delity Trust  Co.,  TO  M.  3.  Eq.  at  page  658,  6S 
Atl.  18.  Cioursen's  Case  was  considered  by 
the  Court  of  Errors  and  Appeals  In  Cliad- 
wlck's  Case,  80  N.  J.  Eq.  471,  86  AU.  266,  and 
it  was  there  held  that  the  JnriadictioD  of  the 
Ordinary  was  subject  to  legislative  regula- 
tion, and  construing  together  the  l^^atlon 
which  now  appears  as  sections  1  and  2  of 
"An  act  respecting  the  Prerogative  Court 
and  the  power  and  authority  of  the  Ordi- 
nary," 2  &  S.  of  N.  J.  p.  1722,  the  court  held 
that  the  authority  of  the  Ordinary  did  not 
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actebd  to  tbe  prcrtMt*  <i(  vrilU  of  those  xljrlng 
domiciled  elsewbeM.  Bxcept  as  spodflcallT 
regtOated  by  tbe  Let^alatnre,  tbe  Jnrisdictlon 
of  fhe'Ordlnarr  i*  full  and  general  and  ex- 
tends to  tbe  flxerdse  of  tbe  powers  (In  tes^ 
tate  and  Intestate  matters)  of  tbe  BteglUb  ec- 
clesiastical conrts.  The  question  Is  whether 
the  reasoning  of  the  Gbadwlck.  Oase  applies 
to  the  grant  of  letters  of  administration.  I 
ttalok  not  Admlnlstratian  of  some  natnre 
may  and  most  be  taken  out  la  every  JurisdiQ- 
tloa  In  which  there  Is  property.  Story's  Omi- 
fllct  of  Law,  vol.  1,  U  513,  614,  etc.;  11  Enl- 
Ing  Case  Law,  |  67. 

White  It  has  beos  said  that  administration 
taken  out  In  a  place  other  tban  that  of  tbe 
domicile  of  tbe  deceased  Is  andllary  to 
administration  In  the  forum  of  tbe  domicile,' 
and  that  tbe  foreign  administrator  must  ao- 
connt  to  tbe  administrator  of  tbe  domicile 
of  tbe  deceased,  this  U  subject  to  tb»  qnaU- 
flcatloii  that  ddi>ta.ln  the  locality  of  ^e  for- 
eign administrator  must  be  provided  for. 
Plsano  V.  Shanley  Oo.,'6e  N.  J.  taw,  8,  48 
AtL  618;  1  Story  on  Conflict  of  Law,  |  B25. 
It  has  never  been  held,  to  my  knowledge, 
tbat  administration  cannnot  be  taken  out 
Id  tbe  foreign  jurisdiction  until  adminis- 
tration has  be^.  taken  out  In  the  place  of 
the  domicile.  Soeb  a  holding  would.  In  case 
administration  never  was  taken  out  in  the 
place  of  the  domicile,  as  might  be,  deprive 
creditors  in  the  locality  of  their  rights.  By 
statute  snrrogates  aire  given  Jurisdiction  to 
appoint,  after  a  certain  length  ef  time,  an 
adadnl8trat(H>  fOr  tbe  estate  of  a  deceased 
Intestate  where  tbers  la  property  of  the-.de- 
ceased  within  their  connttea.  There  Is  no 
statutory  grant  of  power  to  tiie  brdlnary, 
unless  It  be  Included  In  the  general  langoage 
of  section  1  of  tbe  act  respecting  tbe  Prerog' 
atlve  Court  and  the  power  and  authority  of 
the  Ordinary,  Revision  of  1800,  2  C.  8.  p. 
1722. ,  By  that  section,  the  authority  of  tbe 
Ordlnaxy  Is  extended  only  to  tbe  granting  of 
probate  of  wills,  letters  of  administration, 
letters,  of  guardianship,  etc 

As  i  have  pointed  out,  tbe  Court  of  Errors 
and  Appeals  In  Chadwlck's  Case  held  that,  so 
far  as  probate^  of  wUls  is  concerned,  the  au- 
thority of  the  Ordinary  extends  only  to  tbe 
wills  of  residence.  But  thie  court  reached 
tbe  conclusion  It  did  because  of  the  language 
used  In  sectioo  9  which  required  that;  before 
probate  Should  be  granted  by  the  Ordinary, 
proof  should  be  made  to  the  satisfaction  of 
the -Ordinary  that  no  caveat  against  provtog 
sndt.  will  bad  been  filed  In  the  office  of  the 
anrrogatD.of  the  couDty  where  tbe  testator 
resided  at  tbe  time  of  blA  death  wblob  Indl- 
«ated  that  tbe  L^slatore  lotoided  tbe  Jo- 
rladlctloa  to  extend  only  to  tbe  probate  ot 
wills  of  reatdanta. .  Tbace  is  no  slmll»r  lan- 
goage  with  respect  to  lettMS  of  adndnlstra* 
tlon.  Olia  OhUnliiy  bad,  prior  to  tbe  pas- 
sage of  tbe  legUlBtlon,  full  and  general  au- 


thority to  grant  letters  of  admlnlatiatian 
upon  the  estate  of  deceased  nonresident  in- 
testates,, general  or  special,  and  1  think  there 
Is  nothing  In  the  legislation  which  indicates 
an  intent  en  the  part  of  the  Legislature  to 
cut  down  the  Jurisdiction,  nor  can  I  conceive 
of  any  good  reason  why  tbe  Jurisdiction 
should  be  cut  down.  Tbe  rule  of  comity  re- 
ferred to  in  tbe  CSiadwlck  Case  does  not,  I 
think,  apply.  It  has  been  generally  held  that 
a  right  ji^f  action  for  negligently  killing  a  per- 
son Is  an  asset  of  his  estate,  sufficient  to. 
wiarrant  tbe  appointment  of  an  adoilnlstra- 
tor,  although  there  are  no  assets  In  the  state 
and  die  deceased  was  a  nonresident  11  Bul- 
Ing  Case  Iaw,  t  69. 

I  am  of  the  opinion  that  the  Ordinary  may 
appoint'  an  administrator  ad  prosequendam 
to  prosecute  a  cause  of  action  under  the  so- 
called  Death  Act  where  the  deceased  was  a 
nonresident  upon  the  authority  of  Lotbrop's 
Case.  3$  N.  X  Siq.  246. 

Such  an  appolntxaent  will  be  made^ 


(n  Ooan.  I) 
STATB  T.  OAMPBELIi. 

(Snptaaie  Court  ot  Emtrs  of  Oonssetlent 
Jnly  23,.  1918.) 

1.  PxBjrfltr    4=382(6)— BvinBNCE—MATmAi> 
mr  Or  tbstimort. 

To  show  materiality  of  testimony  charged 
to  have  been  perjured,  other  testimpoy,  given 
on  the  trikl,  on  whlcu  it  was  given,  may  be 
shcnrn. 

2.  Ptjaxmr  «s>82(6>— Bvisbmob— Matkbiali- 
TZ  or  TBRiHoirr. 

To  show  materiality  of  alleged  perjured  tes- 
timony given  oil  prosecution  for  consptiacy,  oth- 
er testimony  from  trial  on  whldi  it  was  given 
need  not  be  confined  to  the  subordinate  Issue 
on  whiidi  the  charged  perjnred  testimony  was 
givei). 
8.  Cbiminai,  Law  ,  *=»676— Tbiai,— Odmctla- 

nvB  EVIOERCS. 

That  for  the  pnipose  of  showing  materiality 
of.  alleged  psidnied  testinumy  more  than  enough 
other  testimonv  from  the  trial  on  which  it  was 
given  is  admitted  is  not  error. 
4.  CknnNAi,  Law  «s»661— Tbiaxt-^Bvisimob 
OH  ADUimD  Fact. 

Admission,  .to  show  material]^  of  testimonv, 
of  other  testimony  given  on  the  same  trial,  is 
not  error,   tttoudi  prior  to  Its  admission  de- 
fendaiit  admitted  snch  materiality. 
6.  CanaNAi,  Law   «e3678(1)— Tbiai,— Bvi- 

OBNCB  ADKISSIBLB  TOB  OmiKAIS  PUBFOSB. 

It  is  no  ground  for  exduslon  of  testimony, 
admissible  on  the  qnestion  of  materiality  ot  al- 
leged perjured  tenimonT.  and  limited'  b^  the 
judge  to  tl>at  piiiiioBe,,tnat  It  may  be  oososed 
Xff  the  Jury. 

6.  CuKiNAi.  Law  «=^77— Chabacteb  or  Db- 
rENnANT— BvnwNOB— PBKnmT. 

HMdence  of  good  cliaracter  to  be  relevant 
and  so  a«dmls8ible  on  behalf  of  acoosed,  should 
be  relucted  to  the  trait  involved  in  the  issue, 
and  so  in  perjury  to  truth  and  veracity. 

7.  WiTNXBSBS  «=>8S0(1)— Oaoss-BXAifmATioH 
'  — Hahneb  or  TterirxiNo. 

The  state  oa  cros^examination  of  witness 
Cor  defentent  in  perjury,  wlio  has  testified  sub- 
stantially as  be  teanfira  in  tlie  case  in  which 
the  perjury  la  charged  te  l>ave  been  committed. 
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mar  show  haw  be  bore  blmself;  bow  feebly 
anq  hesitatingly  he  testified,  when  confronted 
in  that  case  with  indignant  outburst  from  the 
woman  whose  character  he  had  assailed  by  Us 
testimony^ 

8.  Cbiuiitai.  Law  «=all69(l)— Hasmlbss  Bb- 

BOB— ADMI88IOR    OS  EviDENOX. 

The  rehearsal,  on  cross-examination  of  wit- 
ness for  defendant  in  perjury,  of  the  denial  in 
another  case  of  the  truth  of  witness'  testimony 
there  given  by  the  woman  against  whose  char- 
acter he  was  then  testifying,  could  not  be 
harmful;  she  bein^  a  state's  witness  in  the 
perjury  case,  and  it  being  certain  she  there 
testified  as  to  the  truth  of  the  matter. 

9.  Pbbj-ubt  «s>34(1>— £?videnos— NuiCBEB  or 

WlIHKSSBS— OOBBOBORATIOR. 

One  may  be  convicted  of  perjury  on  the 
testimony  of  a  single  witness  with  corroborative 
proof  through  independent  and  material  facts 
and  circumstances  of  sudi  character  that,  with 
all  the  other  testimony,  guilt  is  established  be- 
yond a  reasonable  doubt. 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Goart,  Newt  Ha- 
ven Ck>unty;    Donald  T.  Warner,  Judge. 

Thomas  J-  Campbell  was  convicted  of  per- 
jury, and  appeala,    Affirmed. 

Tbe  case,  upon  tbe  trial  of  wblch  tbe  de- 
fendant is  charged  w^th  baring  given  iter- 
Jured  testimony,  is  State  v.  Trlplett,  report- 
ed in  92  Conn.  47,  101  Atl.  4186.  In  that  case 
Trlplett  was  informed  against  In  three 
counts,  to  wit;  (1)  A  oomspiracy  to  commit 
an  assault  uipon  the  person  of  Dorothy  A. 
Trlplett;  (2)  a  cmispiracy  to  commit  rape 
upon  her;  and  (3)  an  assault  upon  her  with 
Intent  to  commit  rape.  The  circumstances 
attending  that  case  and  Its  trial  are  quite 
fully  detailed  in  the  report  of  It.  The  pres- 
ent defendant's  testimony  given  upon  that 
trial  was  confined  to  Incidents  '  connected 
with  tbe  scene  In  the  bedroom  in  the  Garde 
Hotel  where  It  was  claimed  by  the  state  that 
tbe  conspiracies  charged  culminated,  and  the 
assault  charged  was  committed  by  one  known 
In  that  case  by  the  name  of  Wilson.  The 
particular  portion  of  Campbell's  testimony 
which  tbe  state  in  the  present  Information 
charges  was  willfully  false  was  that  In 
which  he  testified,  In  substance,  that  upon 
the  occasion,  and  In  the  room  referred  to, 
he  saw  Dorothy  A.  Trlplett  undressed  and 
In  bed  with  a  man  who  was  then  and  there 
undressed  and  In  bed  with  her. 

Among  the  witnesses  produced  by  the  ac- 
cused was  one  Donahue.  TJpon  the  former 
trial  he  had  testified  In  oonflranatlon  of  the 
evldeilce  of  Trlplett  and  Cwnpbdl  that  he 
accompanied  them  In  tbelr  visit  to  the  beet- 
room,  and  that  be  there  saw  Mrs.  Trlplett 
undressed  and  in  bed  with  &  man  who  was 
likewise  undressed  and  In  bed  with  her. 
This  evidence  he  had  substantially  repeated 
oa  his  direct  ezaxulnatlon  In  the  present 
case.  Upon  cross-examination  the  following 
ensued: 

"Q.  Mr.  Donahue,'  you  testified  here  on  the 
last  trial,  did  yod  not?  A.  Yes,  sir.  Q.  And 
do  yon  recall  upon  that  occasion  when  you  were 


testifying  that  Mrs.  Trlplett  was  present  in. 
court?  A.  Yes,  sir.  Q.  And  do  you  recall  that 
the  counsel  for  Mrs.  Triplett  requested  Mrs. 
Trlplett  to  step  to  the  front  of  the  witness  box 
whfle  you  were  testifying  so  you  could  iden- 
tify her?  A.  Yes,  sir.  Q.  And  then  she  de- 
nounced your  statement  that  she  had  been, 
that  you  were  in  that  bedroom,  did  she  not? 
Mr.  Goodhart:  That's  objected  to  as  impr<q;>er; 
grossly  improper.  The  Court:  Admitted.  Mr. 
Ooodhart:  BzcraitioD,  please.  The  Court:  Ex- 
ception noted.  Witness:  She  did.  Q.  She  did? 
A.  Yes,  sir.  Q.  AncT  then  yon  replied,  after 
the  Court  had  interrupted,  to  the  following 
question,  'la  that  the  womanV  and  you  said.  'I 
guess  that's  the  woman  all  right'  Is  taat 
right?    A.  Yes,  sb-." 

In  the  course  <tf  Its  Instructions  the  oouri 
charged  the  jury  aa  follows: 

"Upon  all  the  questions  arising  in  the  case. 
except  the  (»e  of  the  falsitj  of  the  testimony 
of  the  accused,  a  single  witness,  if  bis  testi- 
mony satisfies  you  beyond  a  reasonable  doubt, 
will  be  suffldent;  but  upon  the  qoeetian  of  the 
truth  or  falsity  of  the  testimony  of  the  ac- 
cused, if  there  was  no  other  testimony  but  that 
of  one  witness  against  the  testimony  of  the  ac- 
cused, a  conviction  would  not  be  justified,  tm 
tiiere  would  be  merely  one  oath  against  an- 
other. But  the  testimony  of  one  credible  wit- 
ness accompanied  with  proof  of  independent  and 
material  facts  and  circumstances  tending  di- 
rectly to  corroborate  the  testimiony  of  tlie  one 
oredlUe  witness,  however,  justifies  a  conviction, 
if  the  jury  be  thereby  satii^ed  beyond  a  reascm- 
able  doubt  of  the  falsity  of  the  testimony  of  the 
accused,  and  if  tJie  jury  be  also  satisfied  beyond 
a  reasonable  doubt  in  relation  to  the  tmUi  of 
all  the  essential  elements  of  the  offense  charged, 
as  I  have  Just  outlined  them  to  you." 

Bobert  0.  Stoddard,  of  New  Haven,  for  ap- 
pellant. Amon  A.  Ailing,  State's  Atty..  and 
Walter  M.  Pickett.  Asst  State's  Atty.,  both 
at  New  Haven,  for  the  State. 

mUSNTIOB,  C  J.  (after  stating  tbe  facts 
aa  above).  [1]  Several  of  jthe  reasons  of  ap- 
peal relate  to  the  same  general  subject  and 
involve  the  same  general  question.  They 
grow  out  of  the  admission,  over  tbe  defend- 
ant's objection,  of  portions  of  the  testimoay 
given  upon  the  former  trial  which  the  state 
offered  for  the  sole  purpose  of  showing  the 
materiality  of  the  testimony  given  upon  that 
trial  by  this  accused  and  diarged  to  have 
been  perjured.  The  objections  made  to  the 
admission  of  this  testimony  were  that  it  was 
Irrelevant  and  Immaterial.  That  these  ob- 
jections— ^in  80  far,  at  least,  as  any  of  tbe 
former  testimony  was  concerned  whlA  tiend- 
ed  In  any  degree  to  establish  the  materiality 
of  the  claimed  false  testimony  to  the  issues 
Involved  In  the  former  case— were  net  wrtl 
taken.  Is  fully  established  by  State  v.  Vancle- 
mark,  77  Conn.  201,  208,  58  AO.  716,  1  Ann. 
Gas.  161,  wbere  It  "Aras  held  that,  in  a  prtMecn- 
tion  for  perjury  committed  in  court  upon  a 
former  trial,  evidence  of  tlie  testimoay  gi'reii 
upon  that  former  trial,  offered  for  Oie  sole 
purpose  of  showing  the  materiality  of  tbe 
alleged  false  testimoay,  waa  properly  admis- 
sible If  oarefully  limited  by  tbe  trial  Judge 
to  the  purpose  for  WhUdi  it  was  crffered. 
That  the  testimony  admitted  In  the  pfcsent 
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case  was  so  offered,  admitted,  and  limited  ta 
Its  purpose  and  use  cannot  be  queatUmed 
and  is  not  questioned  by  the  accused's  coon- 
sel.  Tbe  court's  repeated  and  explicit  In- 
junctions and  Instructions  forbid  that 

[2]  Counsel's  contention  that  the  court  err- 
ed in  admitting  the  teBtlmonr.  as  It  Is  pre- 
sented In  his  brief  Is  supported  by  three 
reasons.  One  Is  that  the  testimony  admitted 
was  not  confined  to  what  occurred  In  the 
bedroom  or  bore  directly  upon  what  there 
took  place,  but. embraced  all  the  testimony 
bearing  upon  the  conspiracies  for  which  con- 
viction was  sought  This  claim  overlooks  the 
nature  of  th«  charges  against  Trlplett  It 
is  indeed  true  that  this  defendant's  testi- 
mony dealt  only  with  the  occurrences  in  the 
bedroom.  But  however  Important  that  mat- 
ter was  In  the  determination  of  tbe  case, 
the  Issue  raised  by  the  evidence  concerning 
it  was  only  a  subordinate  one;  It  was  only 
Incidental  to  the  larger  and  ultimate  ls»ue 
as  to  the  then  accused's  guilt  of  the  crimes 
charged  against  blm.  He  was  charged  with 
participation  In  conspiracies  to  commit  an 
assault  and  a  rape  and  with  the  commission 
of  the  assaTUt  with  intent  to  commit  rape 
through  being  an  abettor,  ^e  state  made 
no  attempt  to  prove  that  he  was  a  direct 
Iiarticlpant  in  an  overt  criminal  act  It 
could  not  have  claimed  Triplett's  conviction 
by  reason  of  anything  he  or  any  one  dae  did 
in  that  room  standing  by  Itself.  If  It  hoped 
for  such  conviction,  it  was  necessary  that 
it  give  a  far  wider  range  to  the  testimony  so 
that  In  some  way  the  accused  be  criminally 
connected  with  what  was  there  done  to  and 
concerning  Mrs.  Trlplett  by  another  hand 
than  his.  For  the  purpose  of  making  that 
connection,  all  of  the  evidence  now  objected 
to  was  properly  offered  and  admitted.  It 
was  therefore  admissible  In  the  present  case 
under  the  pilnciide  established  la  State  v. 
Vandem&rk,  77  Conn.  201,  58  AtL  715,  1 
Ann.  Cas.  161,  for  the  purpose  of  showing 
the  vital  bearing  of  the  accused's  testimony 
upon  the  ultimate  issue  In  the  former  case 
and  thus  establishing  <  its  materiality  In  the 
determination  of  the  issue  therein. 

[3]  If;  may  be  that  the  materiality  of  his 
testimony  would  have  been  amply  established 
had  some  portions  of  the  testimony  offered 
and  admitted  been  omitted.  '  But  we  know 
of  no  rule  which  either  requires  a  party 
litigant  to  limit  himself  to  less  than  all  of  the 
relevant  evidence  at  his  command,  or  i)ermlt8 
a  court  to  exclude  such  evidence  when  offer- 
ed; or  Justifies  the  Imputation  of  error  to  a 
court  for  its  nonexcluslon  upon  the  ground 
that  It  is  superfluous  and  unnecessary. 

'  [4]  Another  reason  assigned  is  that  the 
materiality  of  the  accused's  testimony  gitte 
upon  the  former  trial  was  admitted.  The 
finding  BO  states.  But  It  is  silent  as  to  when. 
In  tbe  progress  of  the  trial,  that  admlsaloa 
was  made.  Tbe  record  before  us  mdicates 
very  deariy  that  It  was  not  made  untU  after 
the  testimony  under  review  was  presented  by 
the  state.    Our  search  has  failed  to  disoover 


an  objection  to  its  admission  based  upon  any 
su<di  ground,  or  anything  to  suggest  or  Imply 
that  the  accused  at  the  time  Qie  evidence 
was  admitted  was  conceding  the  materiality 
of  hla  former  testimony.  Even  if  the  (act 
were  otherwise,  Its  admission  up<m  the  pres- 
ent trial  would  not  thereby  have  been  render- 
ed erroneous.  The  state  would  not  have  been 
compelled  by  such  admission  to  rest  satisfied 
with  It  and  to  dispense  with  other  proof, 
nor  the  court  justified  in  excluding  such 
other  proof  presented.  1  Wharton  on  Crimi- 
nal Evidence,  f  24,  C;  Commonwealth  v. 
McCarthy,  119  Mass.  354,  355 ;  State  v.  Win- 
ter, 72  Iowa,  627,  631,  34  N.  W.  475 ;  Pet^le 
v.  Fredericks,  106  Cal.  554,  560,  39  Pac.  944. 

[t]  The  third  of  the  reasons  advanced  In 
support  of  the  contention  that  the  court 
erred  in  its  admission  of  the  evidence  is  that 
the  information  which  it  conveyed  to  the 
Jury  was  ealcnlated  to  prejudice  the  accused, 
in  that  it  would  quite  likely  be  considered 
and  weighed  against  him.  If  the  statement 
made  In  the  brief  in  immediate  connection 
with  this  complaint  is  correct  to  the  effect 
that  all  the  witnesses  whose  evidence  ui)on 
the  former  trial  was  read  were  put  upon  the 
stand  In  the  present  trial  and  in  substance 
repeated  the  same  testimony,  it  is  somewhat 
difficult  to  discover  what  material  Informa- 
tion the  jury  could  have  derived  as  a  result 
of  the  court's  ruling  which  was  not  given  to 
them  at  first  hand,  and  therefore  in  what 
way  they  could  have  been  prejudiced  against 
the'  defendant  by  such  information.  But 
however  that  may  be,  the  situation  presented 
by  the  admission  of  the  testimony  Is  the 
usual  one  arising  whenever  evidence  admis- 
alMe  for  one  purpose  and  Inadmissible  for 
others  is  received  for  Its  proper  purpose  alone. 
The  law  recognizes  the  admissibility  of 
evidence  under  such  drcnmstances  for  its 
Hmited  'legitimate  purpose,  and  does  not, 
under  ordinary  conditions,  forbid  such  ad- 
mlasloii  for  the  reason  alone  that  the  evi- 
dence may  be  misused  to  the  other  party's 
dlsadvantaga  Trenton  Passenger  Ry.  Co.  v. 
Cooper,  60  N.  3.  Law,  219,  223,  37  Atl.  730, 
38  L.  R.  A.  637,  64  Am.  St  Hep.  692; 
Starkey's  Appeal,  61  C<»m.  199,  202,  28  Atl. 
1081. 

[8]  Upon  the  trial  the  accused  produced 
several  witnesses  who  were  asked  what  his 
character  was.  The  court  excluded  the  ques- 
tion in  that  unrestricted  form,  but  permit- 
ted testimony  as  to  his  character  for  truth 
and  veracity.  The  ruling  was  correct  Evi- 
dence of  good  character  to  be  relevant,  and 
therefore  admissible  on  behalf  of  an  ac- 
cused, should  be  restricted  to  the  trait  of 
character  involved  in  the  issue  and  bear 
some  pertinent  analogy  and  reference  to  it. 
3  Greenleaf  on  Evidence,  J  25;  1  Wlgmore  on 
Evidence,  69;  1  Wharton  on  Criminal  Evi- 
dence, i  59;  State  v.  EUnley,  43  Iowa,  294, 
296;  State  v.  Dalton,  27  Mo.  13,  16;  State  y. 
Bloom,  68  Ind.  54,  34  Am.  Bep.  247. 

[7}  That  portion  of  the  cross-examinatioD 
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of  Otft  witness  Donabue  which  la  conqtialned 
of  as  Unptoper,  In  that  It  brought  to  tha 
Jury's  knowledge  the  scene  wherein  Mrs. 
Trlplfitt  made  a  statement  which  was  calr 
culated  to  harm  the  accuaed's  case,  had  for 
Its  manifest  purpose  that  of  dlaoiedlting 
and  weakening  the  force  of  the  testimony 
which  the  wltiiesa  had  given.  Its  object 
was  to  show  how  he  bore  himself  upon  the 
former  trial,  while  ^vlng  testimony  similar 
in  its  character  to  that  which  ha  was  now 
giving  when  during '  the  course  of  his  testi- 
mony he  was  subjected  to  the  test  to  which 
Mrs.  Triplett  subjected  him  when  brought 
face  to  face  with  him  she  denounced  him  as 
a  falsifier,  and  how  feeble  and  hesitating 
was  his  response  to  the  pending  question  as 
compared  to  his  preceding  testimony.  He 
had  taken  the  stand  to  testify  and  testified 
In  support  of  the  truth  of  the  accused's  al- 
leged false  testimony  that  he  (Donahue)  was 
present  in  the  bedroom  and  saw  lirs.  Trip* 
lett  there  undressed  and  in  bed  with  a  cer- 
tain man  undressed  and  in  bed  with  her. 
It  was  a  matter  of  vital  Importance  to  the 
case  whether,  in  so  testifying,  he  spake  tnily 
or  falsely.  Upon  so  important  an  issue  and 
In  respect  to  sudi  an  important  piece  of  tes- 
timony the  state  was  certainly  entitled  to 
bring  to  the  attention  of  the  Jury  the  test 
to  which  he  was  put  upon  the  former  trial 
and  bow  he  stood  that  test.  It  was  entitled 
to  show  that  when  be  was  brought  face  tO 
face  with  the  woman  whose  character  he 
bad  so  assailed,  and  at  the  moment  of  her 
indignant  outlwrst,  his  self-assuraAoe  so 
deserted  him  that  his  reply  to  the  inquiry 
of  identification  shrank  to  the  small  propor- 
titms  of,  "I  guess  that's  the  woman  all 
right."  The  reply,  apart  from  Its  setting,, 
would  have  been  of  little  moment  It  is  its 
setting  which  gives  it  its  real  significance, 
and  the  state  was  entitled  to  the  benefit  of  It^ 
[I]  Were  it  not  so,,  it  would  be  difficult  to 
discover  what  harm  could  have  come  to  the 
defendant's  case  by  the  Jury's  acquisition 
of  knowledge  that  Mrs.  Triplett  had  then 
registered  her  dramatic  denial  ef  Donahue's 
damaging  testimony.  She  was  a  iwitness 
upon  the  trial  of  the  accused  and,  of  course^ 
a  prominent  one.  The  testimony  she  gave 
is  not  before  us  in  the  record.  It  Is,  however, 
certain  that  in  course  of  it  she  either  de- 
nied Donahue's  presence  in  the  room,  or 
either  expressly  admitted  it  or  by  her  si- 
lence upon  the  subject  or  otherwise  implied- 
ly did  so.  If  she  either  expressly  or  Implied- 
ly admitted  his  presence  and  thereby  con- 
ceded that  her  statement  upon  the  former 
trial  was  not  true,  the  accused's  Interests 
were  rather  helped  than  harmed  by  the  at- 
tention of  the  Jury  being  drawn  to  her  re- 
sort to  falsdiood  la  her  self-protection.    If 


she  denied  It,  that  denid  certain];  would 
have  supplied  all  the  Information  which  the 
rehearsal  of  the  former  denial  not  under  oath 
cpnld  have  furnished. 

[9]  The  comi^alnt  made  that  .the  court's 
instructions  as  to  the  amount  of  evidence 
necessary  to  jmOty  a  verdict  of  convictloi; 
in  prosecutions  for  perjury  was  tbo  favorable 
to  the  stats  la  not  well  founded.  The  ancient 
rule  tfaift  coavictl«h  of  perjury  could  not 
be  had,  except  in  cases  where  the  falsity  of 
the  alleged  perjured  statHuent  was  estal>> 
Ilahed  by  the  testimony  of  at  least  two  wit- 
nesses testitring  directly  to  that  ftict,  has 
long  Blnoe  been  repudiated.  The  more  re- 
cent authorities  are  in  agreement  that  such 
a  rule  Is  neither- bilsed  upon  reason  nor  in 
the  interest  of  substantial  Justice,  and  that 
it  should  be  radically  modified.  The  modi- 
fled  rule  which  has  had  the  approval  of  the 
best  modem  authority  is  one  with  which  the 
instructions  of  the  court  were  in  substantial 
accord.  These  instructions  were  correct  in 
that  they  brought  out  clearly  and  intelligent- 
ly the  two  essential  facts:  First,  that  con- 
viction could  not  be  had  upon  the  uncorrobo- 
rated testimony  of  a  single  witness  testl- 
fytng  to  the  falsity;  and,  second,  that  cor- 
roborative proof  through  the  medium  of  in- 
dependent and  material  facts  and  circum- 
stances supplementing  the  testimony  of  the 
single  witness  would  suffice  if  it  was  of 
such  a  Character  that^  when  taken  in  c«i- 
nection  with  all  the  other  testUnooy,  the 
guilt  of  the  aocnaed  was  establtehed  beyond 
a .  reasonable  doubt.  .  1  .Wharton  on  Crlml- 
Bal  Bvldctioe,  |  387;  8  Wlgmore  on  Bvldence, 
I  8042;  Oommonwealth  v.  Btttland,  Ud-  Mass. 
317,  324.  It  to  quite  true,  as  counsel  tor 
the  acchsed  urges,  that  the  state  oouM  not 
clafan  oonvlctioh  iipon  the  evidence  of  a 
Single  witness  'supported  only  by  slight  cor- 
roborative evidence.  The  instructions  giv- 
en, however,  furnish  no  Justification  for  such 
conviction.  They  re<tuire  corroborative  evi- 
dence'of  th^  single  witness  so  strong  that  the 
opposing  evidence  and  the  presumption  -  of 
innocence  should  be  overcome  and 'the  gnilt 
of  the  accused  established  beyond  a  reason- 
able doubt. 

The  remaining  assignment  of  error  relates 
to  the  minor  matter  of  an  alleged  incorrect 
statement  of  a  bit  of  evi,dence  made  in  the 
course  of  the  couxf  s  charge.  The  statement 
r^erred  to  Is  one  which  the  court  express- 
ly said  was  not  made  with  poaltivenesa  but 
upon,  his  personal  recollection.  It  Is  not 
open  to  the  charge  of  incorrectness  except 
as  its  intended  meaning  is  distorted,  and.  In 
any  event,  it,  could  not  have  misled  the  Jury. 

There  is  no  error.  The  other  Judges  con- 
curred, except  WHBBLBB,  J.,  who  dissented. 
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MILIJGAN  T.  PHIIiADEUf HIA  ft  B»  EX. 

CO. 
(BnpTeme  Court  of  FennarlTania.   Maj  «,  ldl8.) 

1.  Railboadb  «s>827(8)  —  Okadb  GBOSsufo  — 
Drrr  of  PKDnsTKiAir. 

After  atoppinK  at  a  grade  croniiM,  a  traveler 
must  continue  to  look  and  liaten  as  ne  goes  for- 
ward and  to  be  careful  aa  long  aa  danger  is  to  be 
apprehended.    « 

2.  NiMi.ioEwo««a»18e(2e>-QOT8now  vox  Jt7- 

■Tj-CONTBIBTJTOBT  KeOUOENCE. 

Though  plainttra  evidence  fa  chief  and  that 
OThw  witnesses  makes  out  a  case  free  from  con- 
tributory negligence,  the  case  is  for  the  jury, 
where  some  at  plafatilTs  answers  on  crosB-ezaud- 
nation  indicate  contributory  negligence. 

3.  Bailboaob  <S=s250(2e)  —  OKoasiwa  Acca- 

DEWT  —  CONTKIBUTOBT    NEOLIGBNCSB  —  QtnS- 

noN  roB  Jttbt. 
In  action  for  personal  fajury  when  plafatUFs 
wagon  was  struck  at  a  grade  crossing,  after  sun- 
down, by  last  train  approaching  without  warn- 
ing, where  there  was  evidence  that,  after  stop- 
pmg,  looking,  and  listening,  he  listened  as  he 
proceeded  and  could  see  but  300  or  400  feet,  his 
contributory  negligence  was  for  Jury. 

Appeal  from  Ckmrt  of  Oommon  Pleaa,  PbO- 
adelpbla  County. 

Trespass  for  perBonal  Injury  by  John  Bff. 
BUUlgan  against  the  Philadelphia  ft  Read- 
ing Railway  Company.  Verdict  and  Judg- 
m«nt  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  MBSTREZAT,  POTTER, 
MOSCHZISKHB,  FRAZBB,  and  WAUUNG, 


VTm.  Clarke  Btoson,  of  Phlladdphia,  for 
appellant  John  J.  McDevItt,  Jr.,  of  Phila- 
delphia, for  appellee. 

WAM^INO,  J.  This  Is  an  acttai  of  tres- 
pass  to  recover  for  personal  Injuries  sns- 
tained  In  a  grade  crossing  acddent  The 
Chester  Branch  of  defendant's  railway  ex- 
tends southerly  through  Philadelphia  and 
crosses  the  Island  Road  at  grade  near  Sev- 
enty-Ninth street  It  Is  a  diagonal  crossing 
as  the  road  leads  northwesterly.  The  BeU 
Road  station  bnilding  Is  on  the  southwest 
comer  of  the  crossing;  and  the  Bell  Road 
Inn  Is  on  the  north  side  of  the  Idand  Road 
about  260  feet  east  of  the  railway.  West  of 
the  Inn  is  a  coal  yard  surrounded  by  a  high 
board  fence  that  extends  westerly  to  within 
about  35  feet  of  the  raUway,  then  turns  north 
apparently  along  the  right  of  way.  Two 
telegraph  poles  stand  at  the  comer  of  the 
fence,  and  a  few  feet  nearer  the  track  Is  an- 
other pole  on  whkft  is  a  stop,  look,  and  listen 
-sign.  A  house  stands  on  the  southeast  cor- 
ner. Just  how  near  the  track  does  not  appear. 
At  the  time  In  question,  the  railroad  consist- 
ed of  a  single  tracb,  a  view  o£  which  to  the 
north  could  not  be  had,  by  a  west-bound 
traveler  on  this  road,  until  he  had  passed  the 
comer  of  the  fence.  Just  before  6  o'clock 
on  the  evening  of  S^vtember  2»,  1016,  the 
plaintiff  accompanied  by  a  Mr.  Baxter,  drove 
a  horse  and  runabout  or  road  wagon  west  In 


this  load  until  they  came  to  the  Inn,  where 
tb^  made  a  brief  stop^  then  r»«ntered  the 
wagon  and  went  on.     Plaintlft  testifies  he 
had  never  been  there  before  and  was  driving 
a  strange  horse,  and  when  within  about  25 
feet  of  the  track  he  stepped,  looked  in  eadk 
direction  and  listened,  then  drove  forward 
continuing  to  lo(A  and  listen,  and,  Just  as 
the  horse  stepped  on  the  track,  plaintiff,  for 
the  first  time,  saw  an  engine  coming  from  the 
north,  about  100  feet  away,  when  he  stmck 
the  horse  with  the  lines  and  it  Jumped  for* 
ward;  but  the  rear  wheel  of  the  wagon  was 
caught  by  the  tender,  as  the  engine  was  run- 
ning backward,  by  which  plaintiff  was  very 
seriously    injured   and.  his   companion    was 
killed.    Plaintiff's  testimony  that  he  stopped, 
looked,  and  listened  Is  corroborated  by  several 
eyewitnesses.     Two  passenger  coaches  were 
attached  to  the  engine,  and  the  evidence  for 
plaintiff  Justified   a  finding  that   the  train 
was  going  about  45  miles  per  hour,  without 
lights  and  without  giving  any  warning  of 
its  aiiproadi  to  the  crossing,  which  was  a 
nracb-nsed  public  hl^way  in  the  suburbs  of 
the  dty.    There  was  no  safety  gate  or  watch- 
man at  the  crossing.    It  was  after  sundown, 
and  evidence  for  plaintiff  tended  to  show  the 
presence  of  some  haze  or  fog  and  approach- 
ing darkness.    Plaintiff's  own  testimony,  that 
from  where  he  stopped  he  could  see  north 
along  the  track  only  from  300  to  400  feet 
was  corroborated  by  that  of  two  other  wit- 
nesses.   To  dear  the  track  plaintiff  had  to 
go  qaore  than  35  feet  from  the  point  where 
the  evidence  indicates  he  stopped;   In  which 
Bpaee  there  was  apparently  no  permanent  ob- 
struction between  him  and  the  approaching 
train,  while  there  were  some  trees  near  the 
railway.    The  train  was  seemingly  moving 
about  11  times  as  fast  as  plaintiff  and  ran 
9ome  eOO  feet  after  the  accident 

Plaintiff's  evidence  is  strongly  contradict- 
ed by  that  for  the  defense,  as  the  latter  tends 
to  show  that  the  train  was  going  26  to  30 
miles  per  hour,  with  lights  on  engine  and 
tender;  that  due  and  timely  warning  was 
given  by  whistle  and  bell;  that  the  weather 
was  perfectly  clear  and  daylight  yet  good; 
and  that  from  where  plaintiff  says  he  stop- 
ped there  was  a  clear  view  to  the  north  so 
an  engine  could  be  seen  for  3,400  feet  Ttie 
last  statement  is  supported  by  observations 
made  and  photographs  taken  Just  one  month 
after  the  accident  There  was  s<»ne  dis- 
pute as  to  how  near  the  track  it  was  neces- 
sary to  be  to  clear  the  fence  Una  This  de- 
pended on  whether  it  was  the  distance  along 
the  road  or  direct  to  the  railway,  and  was 
not  of  controlling  importance,  as  plaintiff 
concedes  that  the  stop  was  after  he  bad  pass- 
ed that  line.  The  trial  Judge  refused  de- 
fendant's request  for  binding  Instructions 
and  later  entered  Judgment  for  plaintifl  on 
the  verdict  from  which  defendant  appealed. 

IbB  question   of   defendant's   neeltgence 
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was  dearly  for  the  Jury ;  the  only  real  con- 
troversy is  whether  plaintiff  was  as  matter 
of  law  guilty  of  contributory  negUgaace. 
In  our  opinion  be  was  not  The  finding  that 
he  stopped,  looked,  and  llstMied,  and  at  the 
proper  place,  is  supported  by  ample  evidence ; 
in  fact,  Is  not  seriously  controverted.  He 
was  struck  as  the  rear  wheel  of  the  wagon 
was  dearing  the  last  rail,  and  not  imme- 
diately as  he  drove  upon  the  crossing ;  hence 
the  rule  of  Carroll  v.  Penn.  E.  Oo.,  12  WBy. 
Notes  Cas.  348;  that  It  Is  vain  for  a  man  to 
say  that  he  looked  and  listened,  if,  in  spite 
of  what  his  eyes  and  ears  must  have  told 
him,  he  walked  directly  In  frcnt  of  a  moving 
locomotive  and  was  immediately  struck, 
while  entirely  sound,  does  not  apply.  See 
Rottmund  v.  Penn.  B.  Ca,  225  Pa,  410,  74 
Atl.  341;  Howard  v.  B.  &  O.  R.  Oo.,  219  Pa. 
358,  68  AU.  848;  Mucklnhaupt  v.  Erie  Rail- 
road, 196  Pa.  213,  46  Atl.  364;  Waltosh  v. 
P.  B.  R.,  259  Pa.  372,  103  AU.  56. 

[1-3]  The  traveler  at  the  crossing  as  he 
goes  forward,  after  the  stop,  is  required  to 
continue  to  look  and  listen  and  be  vigilant 
so  long  as  danger  Is  to  be  apprehended.  That 
it  what  plainUff  testifies  he  did;  but  it  is 
strenuously  urged  that,  had  he  actually  done 
so,  he  must  have  seen  the  oncoming  train 
before  he  was  committed  to  the  act  of  cross- 
ing. That  is  the  most  serious  question  in 
the  case.  Plaintiff  was  bound  to  see  what 
was  plainly  visible.  If,  as  defendant's  evi- 
dence tends  to  show,  it  was  light  and  plain- 
tiff bad  a  clear  view  of  the  track  for  over 
3,000  feet  and  drove  in  front  of  a  train  that 
was  coming  In  plain  sight,  then  there  could 
be  no  recovery.  But  there  is  a  conflict  in 
the  evidence,  not  only  as  to  the  length  of 
the  view,  but  as  to  the  daylight  and  the 
ctmdition  of  the  atmosphere,  whether  clear, 
hazy,  or  foggy ;  also,  as  to  signals  and  wheth- 
«r  there  were  lights  on  the  engine  or  tender ; 
as  well  as  to  the  speed  of  the  train,  which 
had  an  Important  bearing  on  the  question 
•of  contributory  negligence.  Forty-five  miles 
an  hour  is  66  feet  per  second.  An  engine 
running  backward  at  that  rate  over  the 
crossing  of  a  suburban  street,  without  light, 
signal,  or  warning,  especially  in  the  twilight, 
creates  a  danger  that  even  a  careful  travel- 
er upon  the  highway  may  not  always  be  able 
to  avoid.  Plaintiff  says  he  was  looking,  but 
did  not  and  could  not  see  the  engine  until 
it  was  within  abont  100  feet.  This  is  cor- 
roborated by  defendant's  engineer,  who  says 
he  was  looking  ahead,  but  did  not  see  the 
horse  and  wagon  until  the  engine  was  with- 
in 10  or  15  yards  of  the  crossing.  His  view 
was  equal  to  plaintiff's.  The  real  question 
is:  What  could  be  seen  there  under  condi- 
tions then  existing?  True,  witnesses  seen 
to  have  seen  the  side  of  the  train  at  a  great- 
er distance,  but  that  was  a  larger  view. 
Doubtless  defendant's  witnesses  when  called 
thbre  on  a  bright  afternoon  could  see  the 


track  for  a  long  distance;  that  is  indicated 
by  their  testimony  and  also  by  the  photo- 
graphs then  taken.  That  was  October  29th, 
when  there  would  naturally  be  less  foliage 
than  in  September;  that  possibly  might 
somewhat  affect  the  view.  Plaintiff's  evi- 
dence in  chief  and  that  of  his  witnesses  seems 
to  make  a  case  free  of  contributory  negli- 
gence, while  some  of  the  answers  on  cross- 
examination  might  Indicate  the  contrary; 
U  sOk  it  was  still  for  the  Jury.  Ely  v.  Pitts- 
burgh, O.,  C.  &  St.  I*  Ry.  Co.,  158  Pa.  233, 
27  AtL  970;  Shaffer  v.  P.  R.  R.,  258  Pa.  288, 
292,  101  Aa  982.  Plaintiff  had  to  look  in 
both  directions  and  to  manage  his  horse; 
in  our  opinion,  there  is  snffldent  doubt  as  to 
the  facts  and  inferences  to  be  drawn  from 
them  to  render  the  question  of  his  n^Ii- 
gence  one  for  the  jury.  See  BMtz  v.  N.  X. 
U  ft  St  L.  R.  Co.,  238  Pa.  447,  84  Atl.  786. 
The  assignments  of  error  are  overruled, 
and  the  Judgment  la  affirmed. 

(ML  Pa.  304) 
PENSION  MUT.  LIFE  INS.  00.  v.  WHITE- 

JMI  et  ol.    (Now  1.) 
(Supreme  Court  of  Pennsylvania.    Hay  6, 1918.) 

1.  Fraud  15- 1  ID   PixAxnma  akd  PJiooi<— Pas- 
ties LlABUE. 

Where  two  parties  are  jointly  charged  with 
deceit,  there  can  be  no  recovery  on  a  statement 
of  daim  which  makes  out  a  cause  of  acti<Hi 
against  one  only. 

2.  CONBPIBAOT   «=95— ElEICINTS— OVBBT   ACT. 

A  mere  conBi>lracy  to  do  an  act  is  not  ac- 
tionable where  nothing  is  done  in  pursuance  of 
the  design. 

Appeal  fron  Court  of  Common  Plefis, 
Philadelphia  County. 

Trespass  for  deceit  by  the  Pension  Mutual 
Life  Insurance  Company  against  Seth  H. 
Whlteley  and  the  Police  Benefldary  Asso- 
ciation, Incorporated.  From  a  judgment  on 
demurrer  to  plaintifTs  statement  of  daim,  it 
ai^>eals.    Affirmed. 

Bregy,  P.  J.,  filed  the  following  opinion 
in  the  common  pleas  sur  defendant's  demur- 
rer to  the  statement  of  daim: 

The  writ  in  this  case  is  in  assumpsit  The 
statement  of  claim  is  in  trespass.  IThe  allega- 
tions of  the  statement  are,  bne^,  these:  That 
the  plaintiff  insurance  company  iwaed  a  policy 
of  insurance  to  the  Police  Bmeficiary  Anoda- 
tion,  one  of  the  defendants,  in  porsuanoe  of  an 
application  made  therefor,  whicL  is  attached  to 
the  statement  ot  daim,  and  that  Seth  H.  White- 
iey  was  th«  agent  of  the  plaintiff  company  in 
placing  the  policy.  The '  statement  continues 
that  the  premiums  were  paid,  and  that  certain 
death  losses  were  paid  by  the  plaintiff  company* 
to  the  defendant  Police  Beneficiary  Association ; 
but  that  it  is  now  discovered  certain  fraudulent 
statements  were  made  to  it  (the  plaintiff  coo>- 
pany)  at  the  time  ths  application  for  insurance 
was  made.  The  allegaticni  aa  to  this  is  in  the 
following  words:  "At  or  about  the  same  time 
and  before  the  receipt  of  the  application,  said 
Whiteley  was  asked  as  to  the  loss  ratio  per 
thousand  among  members  of  said  assodation, 
and  replied  that  he  would  ascertain  and  supply 
it    Later  and  before  the  receipt  of  the  applica- 
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Hon  he  told  the  president  and 'general  agtat  of 
the  plaintiff  company  that  for  a  year  prior  to  the 
time  of  furnishing  said  information  the  total 
number  of  deaths  occurring  among  the  members 
of  said  beneficiary  assooiatfon  was  64  or  an  aver- 
age of  about  15  for  each  1,000  nienri>ers  of  said 
associaticMi.  The  plaintiff  has  since  learned  that 
during  said  year  the  number  of  deaths  had  been 
more  than  100,  being  in  excess  of  26  for  each 
1,000  members  of  said  association.  Said  White- 
ley  also  told  plaintiff  that  this  information  was 
suiHjIied  to  mm  by  the  officers  of  said  Police 
Beneficiary  Association,  Inc.,  and  he  knew  that 
it  was  porrect  because  he  was  the  agent  who  had 
written  tor  said  assodaticm  the  policy  which  it 
had  in  force  for  some  time  with  the  JBitaa  Life 
Insurance  Company  of  Hartford,  Conn." 

[1,2]  That  IB  the  only  allegation  of  false 
statement  alleged  in  the  statement  of  claim,  and 
it  wiU  be  noticed  that  this  statement  was  made 
by  Whiteley  alone.  It  is  true  that  Whiteley  told 
the  plaintiff  that  he  had  received  tliis  informa- 
tion from  the  officers  of  the  Police  Beneficiary 
Association,  but  no  one  states  that  that  is  true. 
The  plaintiff  does  not  state  in  his  statement  of 
daim  that  any  officer  of  the  Police  Beneficiary 
Assoeiatioo  ever  said  such  a  Oting.  It  contents 
itself  in  saying  that  Whiteley  said  so.  This,  in 
oar  judgment,  is  the  fatal  error  which  prevents 
the  idaintiff  from  recovering  on  this  statement 
against  the  defendant,  the  Police  Beneficiaiy 
Association,  and,  as  they  are  jointly  charged 
with  this  wrongdoing,  there  could  be  no  recovery 
against  either.  There  is  an  allegation  tiiat 
Whiteley  and  the  secretary  and  treasurer  of  the 
Police  Benefidary  Association  conspired  togeth- 
er to  cheat  and  defraud  the  plaintiff;  but,  un- 
less something  was  done  in  pursuance  of  that 
conspiracy,  no  right  of  action  accmes. 

For  these  reasons  the  demurrer  was  sustained. 
We  discharged  the  rule  to  amend  the  summons 
because  the  statement  would  be  bad  even  if  the 
summons  was  amended.  It  will  be  noticed  that 
there  was  no  application  made  then  or  now  to 
amend  the  statement  of  daim. 

From  tlie  record  it  appeared  that  the  state- 
ment of  claim  averred,  inter  alia:  "That  by  the 
terms  of  the  application  signed  by  the  said  Po- 
lice Bcnefidarr  Assodation  its  officials  agreed  to 
pay  the  premiums  monthly.  Within  u«  past 
few  days  the  plaintiff  has  learned  that  neither 
the-  Police  Benefidary  Association  nor  its  offi- 
cers have  ever  paid  any  of  such  premiums,  but 
that  by  an  arrangement  said  Horter  and  McCay 
(treasurer  and  secretary,  respectivdy,  of  the  said 
PoUce  Beneficiary  Assodatum)  had  made  with 
said  Wliiteley  they  did  not  intend  .to  pay  said 
preiniums.  By  the  terms  and  conditions  of  the 
policy,  there  was  to  be  paid  Sl.OOO  to  the  Police 
Bene^daiy  Association  (and  snbseqnently  this 
amount  was  raised  to  $2,500)  upon  the  death  of 
any  member  of  the  said  assodation  to  the  bene- 
ficiary of  the  deceased  member  of  said  associa- 
tion, after  proper  proofs  had  been  furnished.  It 
was  understood  and  stated  by  the  Police  Benefi- 
ciary Assodation  through  its  officers  and  by  said 
Whiteley  that  members  of  said  assodation  were 
individnally  paying  tbdr  pro  rata  proportion  of 
the  entire  premium,  and  it  was  supposed  that  in 
the  event  of  death  the'  family  of  the  deceased 
members  were  to  receive  the  benefits  under  said 
policy.  Plaintiff  now  learns  for  the  first  time 
that  the  individual  members  did  not  pa^  the  pre- 
miums, nor  did  the  association  pay  it  or  any 
part  of  It,  although  the  said  association  made 
proofs  of  lose  and  a  claim  against  the  plaintiff 
company  whenever  a  death  occurred  under  the 
policy.  The  plaintiff  within  the  last  few  days 
haJB  learned  that  the  payments  made  by  the  com- 
pany for  losses  incurred  under  the  policy  of  the 
Police  Benefidary  Assodation  were  not  paid  by 
the  Police  Beneficiary  Association  to  the  fam- 
ilies and  relatives  or  beneficiaries  of  said  deceas- 


ed members,  but  nearly  the  whole  of  said  sum 
was  immediately  after  its  payment  by  the  plain- 
tiff to  the  Police  Beneficiary  Association  paid  by 
the  said  association  to  said  Whiteley;  that  the 
inlormation  furnished  to  said  Whiteley  and  to 
the  plaintiff  as  to  the  deaths  occurring  or  which 
had  occurred,  the  application  for  the  policy 
which  they  made  to  the  company  through  said 
Whiteley,  the  agreement  which  they  now  say 
they  nuule  with  said  Whitdej  that  be  or  some 
one  dsa  was  to  pay  the  premiums  and  bj  which 
the  said  benefidary  association  was  permitted  to 
retain  and  did  retain  in  its  treasury  only  $100 
of  the  death  benefit  to  be  paid  by  the  plaintiff, 
was  all  made  as  part  of  a  plan  and  conspiracy  to 
defraud  the  plaintiff  company. 

"The  result  of  said  fraudulent  transaction  is 
that  the  said  Police  Beneficiary  Association  has 
illegally  received  SS,662.7S,  and  the  said  White- 
ley  has  made  an  lUegal  and  fraudulent  profit  of 
$49,548.76.  The  Pension  Kutual  life  Insurance 
CJompany  has  paid  death  benefits  t)y  reason  of 
the  death  of  members  of  said  Police  Beneficiary 
Association  in  the  sum  of  1127,667.96  and  has 
received  in  premiums  from  said  business  $71,- 
466.47,  showing  a  loss  to  plaintiff  under  this 
contract  of  insurance  of  $56,201.61." 

The  PoUce  Benefidary  Association,  defendant, 
filed  an  affidavit  of  defonse,  denying  that  there 
was  an  arrangement  between  McCay  and  Horter 
and  Whitdey  under  which  they  did  not  intend  to 
pay  the  said  premiums,  but  admitting  that 
Whitdey  advanced  ttie  premiums  in  the  name  of 
and  for  the  account  of  the  association.  It  was 
further  admitted  by  the  affidavit  that  under  the 
terms  of  the  pcdicy  $2,600  was  to  be  paid  to 
the  assodaticm  on  the  death  of  a  member,  bat 
defendant  denied  that  the  said  sum  was  to  be 
paid  to  the  beneficiary  of  the  deceased  member 
of  the  association.  Tne  affidavit  further  denied 
that  the  association  through  its  officers  and  by 
Whiteley  had  stated  that  the  members  of  the  as- 
sociation were  individually  paying  their  pro 
rata  proportion  of  the  entire  premium.  The  af- 
fidavit denied  any  agreement  existing  with 
Whiteley,  except  that  he  was  to  arrange  for  the 
advancement  of  premium  payments  for  the  ac- 
count of  the  association,  and  that  the  advance- 
ments should  be  paid  out  of  death  claims  paid 
by  the  plaintiff,  and  it  expressly  denied  that 
there  was  any  conspiracy  or  plan  to  cheat  or  de- 
fraud the  plaintiff  by  Horter,  McCay,  or  White- 
ley,  or  any  of  them.  The  affidavit  further  denied 
that  plaintiff  has  sustained  a  loss,  but,  on  the 
contrary,  that  plaintiff  had  made  a  profit  from 
the  transactions  totaling  $16,264.97.  The  affida- 
vit also  set  up  a  counterclaim  for  $40,(XX>,  rep- 
resenting $2,a(X)  due  upon  the  death  of  each  of 
16  members  of  the  Police  Benefidal  Association, 
and  which  plaintiff  had  refused  to  pay,  although 
proof  of  death  had  been  made. 

The  defendant  Seth  H.  Whiteley  filed  an  affi- 
davit of  defense  in  the  nature  of  a  demurrer. 

Argaed  before  BEOWN,  C.  J.,  and  POT- 
TER, STBWA&T,  FBAZBR,  and  WAL- 
LING, JJ.    * 

Joseph  W.  Shanium,  of  Philadelphia,  for 
appellant  Owen  J.  Roberts  and  Joseph  S. 
Conwell,  both  of  Philadelphia,  for  appellee 
Whltpley.  Trederlck  A.  Sobemhelmer,  of 
Philadelphia,  for  appellee  Police  Benefidary 
Ass'n. 


PER  CURIAM.  Tbls  Judgment  is  afBrm- 
ed  on,  the  opinion  of  the  learned  president 
judge  of  the  conrt  below.  In  pursuance  of 
vblch  It  was  ottered. 
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(fo,  pb.  n«) 

PENSIQW  MXrr.  ZiIFB  mS.  (X).  V. 

WHITESLBY  et  aL    (Nou  2.) 

(Suprome  Cionrt  of  PennaylTanU.    May  9, 
191&) 

Discovert  «=a&— Ghabaotxb  or  Dhxnbb. 

A  bill  for  diacoTUT  in  aid  of  an  action  at 
law  Bolely  to  obtain  knowledge  of  charaotet  of 
defense,  and  which  aaiced  to  have  certain  in- 
formation  given  by  one  not  a  defendant  to  bill, 
was  properly  diamiaaed  on  demarrer. 

Appeal  from  Conrt  of  Common  Pleas,  PbU- 
adelphla  County. 

Bill  for  dlacovery  In  aid  of  an  a<Alon  at 
law  by  the  Pension  Mutual  Life  Insuranos 
Company  against  Setb  H.  Whlteley  and  an- 
other. From  a  decree  dismissing  the  bill, 
plaintiff  appeals.    Appeal  dismissed. 

The  facts  appear  In  Pension  Mutnal  life 
Insurance  Ca  v.  MTblteley  et  aL  (No.  1)  IM 
Atl.  658,  and  In  the  following  oplnl<M>  of 
Bregy,  P.  J.,  In  sustaining  demurrer  to  the 
bUI: 

The  bill  in  e^aity  in  this  matter  ii  subject 
to  the  same  criticism  which  has  Just  been  made 
in  relation  to  the  statement  of  claim  filed  in 
the  suit  at  law  for  the  same  cause  of  action. 
Very  little  need  be  added  to  what  is  therein 
eaid.  There  are,  however,  the  following  addi- 
tional objections  or  complaints  to  the  bill  which. 
In  onr  opinion,  Jnstify  the  sustalhing  of  the  de- 
murrer to  it: 

In  the  argument  it  is  claimed  this  is  a  bill 
of  discovery  in  aid  <tf  the  suit  at  law.  The  suit 
at  law  apparently  did  not  need  any  discovery, 
because  the  statement  of  claim  bad  been  filed 
and  all  the  information  necessary  to  do  so 
seems  to  have  been  within  the  knowledge  of  the 
plaintiif.  The  only  discovenr  that  he  oould 
seek  would  be  to  know  what  the  defense  Isl 

Another  objection  is  that  he  seeks  to  have 
certain  queations  answered  and  Information  giv- 
en by  two  persons,  naming  them,  who  are  not 
defendants  in  the  bill  at.  all.  If  the  officers  of 
(he  Police  Beneficiary  Association  misused  the 
funds  that  were  received  from  the  plaintiff 
company,  such  officers  are  responsible  to  the 
Police  Beneficiary  Association,  and  can  be  sued 
by  them;  but  exactly  what  business  that  is  of 
the  plaintiff  we  faU  to  see.  They  claim  to 
have  issued  a  policy  in  pursuance  of  an  applica- 
tion which  was  entirely  true  and  faiiltfess  as 
far  as  any  allegation  in  the  bill  is  concerned, 
the  premiums  were  paid,  and  the  plaintiff  com- 
pany as  deaths  occurred  paid  certain  money 
over.  There  their,  responsibility  ended.  If 
their  own  agent  cheated  titem,  they  can  sue  him; 
but  to  join  him  with  the  Police  Beneficiary 
Association,  as  to  which  it  has  not  alleged  any 
wrong  to  have  been  done,  is  a  joinder  that  the 
law  does  not  allow. 

Briefiy  stated,  these  are  the  reasons  for  enr 
snstslning  the  demarrer. 

Argued  before  BEOWN,  0.  J,  and  POT- 
TEB,  STBWABT,  FBAZEB,  and  WAIr 
UNO,  JJ. 

Joseph  W.  Shannon,  of  Philadelphia,  for 
appellant  Owen  J.  Boberts  and  Joseph  S. 
Conwell,  both  of  Philadelphia,  for  appellee 
Whlteley.  Frederick  A.  Sob^nheimer,  of 
Philadelphia,  for  appellee  Police  BenelidaiT 
Aas'n.  J 


VBB  GUBIAM.  This  appeal  Is  dlamlss- 
ed,  at  tbe  costs  of  the  app^ant,  on  the  <vln- 
lon  of  the  learned  president  judge  of  the 
court  below  sustaining  the  demomer  to 
plaintUTa  MIL 

(sn  Pa.  xm 


HAMMOND  T.  AliUMINTTM  00. 
AMBRIOA.  . 


OF 


(Supreme  Coart  of  Pennsylvania.     May  9, 
1918.) 

1.  CoRVOB&TlOHfl  «S332S  —  KxKPnte  Books 
ARO  BaooBDB— Pknai.tb»— Bbpbax,  or  Stat- 

TJTK. 

8ecti<m  48  of  the  Qeneral  Ooiyoration  Act 
of  April  29,  1874  (P.  I*  73),  repealing  Act 
April  7,  1849  (P.  U  663),  as  smended  by  Act 
April  17,  1869  (P.  U  71),  so  far  as  providing 
for  oorp<nrations  for  any  purpose  ^t>vided  by 
repealing  act,  confined  operati<Hi  of  Act  18^ 
to  companies  already  formed  thereunder  for 
purpose  not  covered  by  Act  1874. 

2.  CoBPoaAnoiTB  •bSSS— Books  ahd  Bxo- 
OBOs  — PxiTAunxs  ■—  iMPusn  Rmpkai.  otr 
Statdtb. 

Act  April  7,  1849  (P.  U  668)  i  24,  rdat- 
Ing  to  penalties  for  not  keeping  corporations' 
books  and  records,  does  not  operate  as  to  oat- 
poratioas  diartered  under  Cwneral  Oorpora- 
tion  Act  AprU  29.  1874  (P.  U  102).  by  section 
89,  d.  8,  making  similar  provisioo,  and  since 
passsgs  of  that  act  section  24  apidies  only  to 
corporations  chartered  under  Act  1849. 
8.  Statotbs  «s>169— CONSTBUOnoN— Ivpubd 
BCPBAI.. 

The  mere  fsct  tkst  a  statute  is  enacted 
shows  that  so  fsr  as  It  goes,  and  so  far  as  it 
introduces  a  new  rule  of  general  application,  it 
was  intended  ss  a  substitute  for  and  to  disidace 
an  earlier  act  ol  equal  gen»al  application. 

4i    STATUTBa   «S»161(1)— IXPLIED   BXPtUJ^ 

Where  a  later  statute  establishing  a  general 
system  for  govemmoit  is  silent  as  to  repeal  of 
former  ststutes  relating  to  the  same  subject, 
an  intention  to  repeal  the  earlier  statute  is 
Implied. 

Appeal  from  Conrt.  of  Common  Pleaa,  Alle- 
gbieaj  Ooonty. 

Assumpsit  for  penalty  prescribed  by  Act 
April  7, 1849  (P.  L.  663)  |  24.  by  Benjamin  D. 
Hammond  a^ilnat  the  Aluminum  Company 
of  America.  From  a  Judgment  for  defend- 
ant on  demurrer  to  plalntUTs  statement  of 
claim,  contained  In  an  a£Bdavlt  of  defense, 
plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  0.  7.,  and  POT- 
THB,  STBWABT,  FBAZBB.  and  WALUKG, 
JJ. 

Sidney  J.  Watts,  of  Plttsbnrg^  for  ai^pel- 
lant  Oordon  &  Bmjth  and  (Seorge  B.  Gor- 
don, all  of  Pittsburg,  for  appellee. 

STBWABT,  J.  nie  appeal  Is  from  a  Judg- 
ment entered  snstalnlng  a  demurrer  whldi 
appears  In  the  affidavit  of  defense  filed  to  an 
action  brought  to  recover  from  the  Aluminum 
(Company  of  America,  a  corporation  diarter- 
ed under  General  (Corporation  Act  April  29, 
1874  (P.  L.  78),  the  penalty  prescribed  by  the 
twenty-foorttt  section  of  Act  April  7,  1849 
(P.  U  663),  which  act,  after  prescribing  that 
it  shall  be  the  duty  of  the  directors  of  every 
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anck  cempany,  Incorporated  nndev  the  provi* 
dons  of  Mid  act,  to  canae  a  book  to  be  kept 
by  the  treasarer  or  secretary  thereof  at  the 
office'  or  principal  place  of  boslnesa  of  the 
company)  which  shall  contain  amoftg  other 
things  tide  names  of  all  persons,  f^phabettcal- 
ly  arranged,  who  are  or  who  sfaail  within  one 
year  have  been  stodiiolders  of  sndi  compa- 
ny, showing  their  places  of  residence,  tbe 
number  of  shares  of  the  8to<±  held  by  them 
respectively,  and  the  time  when  they  re- 
spectively became  the  ownerp  thereof,  and 
the  amount  paid  on  snch  shares,  asd  the  to- 
tal amount  of  the  capital  stock  paid  In, 
which  book  shall  at  the  end  of  the  year  be 
carefully  preserved  In  the  office  of  the  com- 
pany for  future  reference,  and  shall  during 
the  usual  .business  hours  of  the  day,  on  every 
budoese  day,  be  opened  for  the  inspection  of 
aU  persons  who  may  desire  to  Inspect  the 
same,  and  any  and  crvery  per^n  shall  have 
the  right  to  make  extracts  from  such  book, 
farther  provides  that: 

"If  any  such  company  shall  nefUct  or  refuse 
to  keep  such  book,  or  to  make  or  cause  to  be 
made  any  proper  entry  therein,  or  shall,  on  ap- 
plication made  to  any  director  or  offlcor  there- 
of, neglect  or  refuse  to  exhibit  the  same,  or  to 
allow  extracts  to  be  ttikea  therefrom,  as  here- 
inbefore required,  sudi  oompanv  shall  forfeit 
and  pay  to  the  tmrty  aggrieved,  fifty  doDars 
for  eaeb  and  every  day  it  shall  so  ne^ect  or  re- 
fuse as  aforesaid,  reeoveraMe  by  said  party  as 
in  other  cases  of  claims  against  mcfa  oompany." 

By  Act  April  17,  186»  (P.  L.  71),  It  was 
enacted  ttiat  the  provisions  of  the  twenty- 
fourth  section  (above  quoted)  of  the  act  of 
April  7,  1849,  "shall  be  and  are  hereby  ex- 
tended to  all  mannfacturing  or  mining  com- 
panies now  or  hereafter  Incorporated  under 
any  8i)eclal  or  general  law  of  this  common- 
wealth." 

[1,2]  The  plalntUt  in  his  statement  of 
claim  avers  that  he  is  the  owner  of  one 
share  of  capital  stock  in  the  defendant  com- 
pany; that  on  or  about  September,  ldl7,  he 
demanded  of  the  defendant  company,  the  right 
to  Inspect  the  book  required  by  this  statutes 
to  which  reference  has  been  made^  to  be  k^ 
and  maintained  for  inspection,  an4  demands 
ed  further  that  be  be  allowed  to  make  ex- 
tracts therefrom ;  that  the  defendant  compa- 
ny refused  plaintiff's  demand,  and  In  sodi  re- 
fiusal  persisted  for  41  days  from  October  8, 
1916;  and  that  because. of  sndi  refusal  dd- 
fendaat  became  indebted  to  plaihtlfl  in  tbe 
sum  of  $2,050,  fi>r  tlie  recovery  of  whldi  nua 
cnUt  was  brought.  Tha  affidavit  of  defenae 
averrcpd  that  the  facts  set  forth  tn  Om  atMt^ 
ment  wtte  Insnffictent  in  law  to  oonstitato  a 
e^ood  cause  of  acdoa,  fnaamndi  as  the  aets  of 
assonbly  upon  which  tbe  cause  of  action  was 
based  had  been  repealed,  and  Judgment  was 
prayed  for 'on  the  whole  record.  The  learned 
trial  Judge  sustained  the  demurrer,  holding 
in  an  opinion  to  which  little  need  be  added, 
tbat  Act  April  7;'lS49  (P.  U  668),  and  Act 
April  17, 1860  (P.  L.  71),  supra,  had  no  apph- 
«ation  to  a  manafactnrlng  company  chaiter- 


•d  uAder  the  Oeneral  CorporattoQ  Aot  of 
April  29,  1874  (P.  U  78).  Tbia  latter  act  In 
its  thirty-eighth  section  provides  tot  tbe  In^ 
oorpocation  of  companies  formed  for  tbe 
mannf  acture  of  iron  or  sted  or  both,  or  of 
any  other  metals  or  of  any  articles  of  com- 
meme  from  wood  or  metal  or  both,  and  in  its 
several  aectloDS  tH^scribes  mles,  regulations, 
and  requirements  for  tbe  control  and  man- 
agement of  sncb  corporations.  By  the  forty- 
sixth  section  in  express  terms  it  repeals  Act 
April  7,  1849,  along  wltb  several  other  acts 
spedflcally  mentioned,  and  the  several  sup- 
plements to  eacb  of  said  acts,  "so  far  as 
tiiey  provide  for  the  creation  of  corporations 
for  any  of  tbe  purposes  provided  for  by  this 
act,  or  are  inconsistent  with  this  act" 

One  Bsoessary  result  of  this  I^lslatlon  was 
to  confine  the  earlier  act  of  1849  thereafter 
In  its  operatloD  to  companies  already  formed 
therennder  and  engaged  In  some  branch  of 
manufacture  for  which  no  provlsiim  was 
made  in  the  General  Corporation  Act  of 
1874,  If  any  such  there  can  be.  So  compre- 
hensive and  embracing  in  Its  provlsl<ms  is 
the  act  of  1874,  both  with  respect  to  kind 
and  character  ot  companies  that  may  be 
formed  and  Incorporated  thereunder,  having 
regard  to  their  objects  and  purposes,  and  the 
rules  and.  regulations  appn^iriate  and  pre- 
scribed for  their  government,  management, 
and  OMitrol,  that  it  seems  quite  manifest 
tiiat  the  purpose  of  the  act  was  to  provide  a 
complete  system  for  the  creation  and  regula- 
tion of  corporations,  substituting  such  system 
for  the  practice  which  had  theretofore  pre- 
vailed of  obtaining  a  spedal  charter  in  each 
particular  case  under  such  regulations  as  the 
Ijeglsiature  might  see  fit  to  Impose,  and  with 
such  privileges  as  the  Legislature  might  see 
fit  to  grant  Under  such  method  uniformity 
of  legislation  with  respect  to  requirements  in 
the  conduct  and  management  of  corporaticms 
was  entirely  impracticable,  and  the  result 
was  discrimination  in  rights  and  powers 
which  gave  to  some  advantages  which  were 
denied  to  others.  The  time  chosen  was  oi^>or- 
tune  for  a  change.  Our  present  Constitution 
went  into  effect  in  January,  1874,  and  It  took 
a  way.  from  the  Legislature  the  power  to  pass 
any  local  or  special  law  creating  corpora.' 
tions  or  amending,  renewing  or  extending  the 
charters  thereof,  so  that  thereafter  corpora- 
tions could  be  chartered  only  under  a  general 
law  to  be  thereafter  enacted.  ISiia  was  the 
evlgenoy  the  Legislature  of  1874  was  called 
vpon.to  meet  and  it  oould  meet  it  only  as  it 
provided  a  system  under  which  companies 
organised  for  a  prescribed  and  legitimate 
purpose  might  be  incorporated,  defining  rules 
and  regulations  by  which  they  were  to  be 
governed  and  cmtroQed,  dq>endlng  upon  the 
nature  and  character  of  tbe  business  In 
which  they  were  to  eiigage.  Admittedly  this 
deflenflant  corporatlob  at  tbe*  time  of  its  or- 
ganization could  not  have  been  incorporated 
under  tbe  act  of  1849,  its  proposed  object  be- 
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tag  within  tbe  provisions  of  the  act  of  1874 
the  power  to  incorporate  nnder  the  act  of 
1849  was  taken  away  by  the  repealing  clause 
contained  in  the  fortyndxth  section  of  the 
act  of  1874.  This  repealing  dause  extended 
farther  and  embraced  all  provisions  in  the 
act  of  1849  and  its  supplement  whidi  are  In- 
cmslstent  with  the  act  of  1874,  that  is  to  say, 
inconsistent  with  the  pravlBl<nis  of  that  act 
which  are  intended  to  regulate  corporations 
Chartered  thereunder.  Hie  act  of  1849  con- 
tains many  provisions  tot  tbe  regolatlon  of 
corporations  diartered  under  its  terms,  there- 
fore an  unqualified  repeal  of  the  act  of  18tf , 
while  it  would  not  tiave  affected  the  continn- 
ed  existence  of  the  corporations  previously 
chartered  thereunder,  would  have  left  such 
corporations  without  guide  or  compass  In  the 
conduct  of  the  business  of  each.  Therefore 
It  was  that  the  express  repeal  in  the  act  of 
1874  was  limited  to  such  parts  of  the  act  of 
1849  as  were  inconsistent  with  the  provlsloas 
of  the  later  act.  Clause  8,  section  89,  page 
102  of  the  act  of  1874  reads  as  f<^ows: 

"Every  sach  corporation  shall,  annually.  In 
September,  make,  and  the  presioent,  treasurer 
and  a  majority  of  the  directors^  shall  sign, 
Bweu  to  and  deposit  with  the  recorder  of  deeds 
for  said  connty,  a  certificate  stating  the  amoant 
of  capital  stock  pcud  in,  the  names  and  nom- 
ber  of  shares  held  by  eadi  stockholder,  the 
amount  invested  in  real  estate  and  in  personal 
estate,  tbe  amount  of  property  owned  and  debts 
due  to  the  corporation,  on  the  first  day  of  Au- 
gust next  preceding  the  date  of  such  certificates, 
and  the  amount,  as  nearly  as  can  be  ascertaiu- 
ed,  of  existing  demands  against  the  corpora- 
tion at  the  date  of  the  certiflcate." 

It  may  be  admitted  tliat  there  is  no  such 
inconsistency  between  the  provisions  of  the 
twenty-fourth  section  of  the  act  of  1849  and 
the  clause  of  the  act  of  1874  above  recited  as 
indicates  repugnancy  or  i)08ltive  opposition, 
but  it  is  we  ttiink  too  evident  to  admit  of 
discussion  that  both  were  not  intended  to 
operate  in  tbe  case  of  corporations  chartered 
under  the  latter  act;  that  the  purpose  of  the  | 
legislation  of  1874  was  to  provide  a  different  { 
protestion  for  the  public  and  the  creditors' 
of  corporations — and  such  must  have  been 
the  only  purpose  of  the  legislation — than 
that  provided  by  the  twenty-fourth  section  of 
the  act  of  1849;  allowing  each  act  to  operate 
without  conflict  in  a  sphere  of  its  o>wn,  limit- 
ed as  that  sphere  might  he  in  the  case  of 
companies  diartered  under  the  earlier. act 
To  the  extent  we  have  indicated  there  is  here 
a  manifest  Inconsistency ;  we  do  not  say,  nor 
do  we  mean,  an  open  conflict  between  the 
terms  used  In  the  several  acts,  but  an  incon- 
sistency that  would  become  apparent  and 
confusing,  had  the  Legislature,  in  addltloa  to 
the  thirty-ninth  section,  clause  8  of  tlie  act 
of  1874  incorporated  in  that  act  the  twenty- 
fonrtb  section  of  the  act  of  1849.  The  whole 
purpose  of  the  provision  in  the  earlier  act,  so 
far  as  It  could  serve  any  public  end,  and  It 
could  have  had  no  other,  seems  to  be  folly 


met  by  the  later  provisloD  Teqolrlng  t^ery 
corporation  to  deposit  in  September  of  eedi 
year  with  the  recorder  of  deeds  of  the  oounty 
where  the  corporation  had  Its  seat  a  sworn 
oertifloate  stating  the  amount  of  capital  stock 
paid  in,  the  names  and  number  of  shares 
held  by  eadi  stockholder,  etc.  It  is  not  to 
be  supposed  that  it  was  a  legislative  intent 
to  introdnee  Into  the  system  it  was  about  to 
eetabli^i  a  requirement  under  an  older  stat- 
ute which  had  been  so  far  supplied  within  its 
own  terms  as  to  leave  it  without  aid  or  pur- 
posei  It  is  to  be  kept  in  mind  that  the  act  of 
1874  was  not  a  revision  or  oodiiQcation  of 
existing  laws  governing  corporations,  but  was 
an  original  enactment  embracing  In  its  terms 
all  organizations  thereafter-  to  be  incorporat- 
ed, deflning  their  powers  and  limitations 
and  prescribing  rules  and  regulaticms  for 
their  conduct  and  management  by  which  they 
were  to  be  governed.  This  was  a  dear  sub- 
stitution for  the  rules  and  governing  regula- 
tions prescribed  by  earlier  acts. 

[S,  4]  The  rule  here  applicable  is  thus  stat- 
ed In  Endlldi  on  Interpretation  of  Statutes, 
1201: 

"In  sach  cases,  the  later  act,  although  it  con- 
tains no  words  to  that  effect,  mast,  in  the 
principles  of  law,  as  well  as  in  reason  and  com- 
mon sense,  operate  to  repeal  the  former^— the 
negative  being  implied  from  the  'reasonable  in- 
ference that  the  L^islatare  cannot  be  sup- 
posed to  have  intended  that  there  should  be 
two  distinct  snactmoits  embracing  the  same 
sabject-matter  in  force  at  the  same  time.'  If 
this  coald  be  the  case,  it  la  obvious  that  the 
later  statute  ooald  become  the  law  only  so  far 
as  parties  might  choose  to  follow  it;  whereas, 
the  mere  fact  that  a  statute  is  made  shows, 
that,  so  far  as  it  roes,  and  so  far  as  it  intro- 
duces a  new  role  of  general  applicatioB,  it  was 
intended  as  a  substitute  for,  and  to  displace, 
an  earlier  <me  of  equally  general  application.'* 

Amiong  the  authorities  dted  in  support  of 
tMs  rule  are  Bartlet  v.  King,  12  Mass.  537, 
7  Am.  Dec.  99 ;  Johnston's  Estate,  33  Pa.  oil. 
To  these  may  be  added  Rhoads  v.  Hoemers- 
town  Building  &  Savings  Ass'n,  82  Pa.  180. 
As  will  be  observed  these  authorities  are  to 
the  effect  tliat  when  the  later  statutes  es- 
tablishing a  general  system  for  government 
are  silent  as  to  the  repeal  of  former  statutes 
relating  to  the  same  subject,  an  intention  to 
repeal  the  earlier  statutes  arises  by  implica- 
tion. This  of  itself  would  be  conduai'^e  in 
the  present  case,  and  fully  Justifies  the  action 
of  ttie  court  below  therein.  Aside;  however, 
from  this  feature  of  tbe  case,  there  is  that 
expressed  in  the  repealing  clause  contained 
In  sectlim  40  of  the  act  of  1874,  whldi.  in  tbe 
opinion  of  the  writer,  might  with  much  rea- 
son have  api^catlon  here,  and  we  would  be 
fully  warranted  in  holding  that  there  is  such 
inconsistoicy  between  the  provisions  we  have 
discussed  in  the  two  acts  as  to  bring  tbe  act 
of  1849  within  the  express  repeal  contained 
in  the  later. '  It  Is  upon  the  former  ground, 
however,  that  the  court  rests  Its  coaduslon, 
namely,  an  implied  repeal. 

The  Judgment  is  aSBxmed. 
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FORREST  ▼.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  €!oart  of  PenmrlTaniA.    Jnna  8, 
1918.) 

1.  ABATEMl>nT    AKD    RBVITAI,    «=»T4(1)— SXJB- 

Bnvrvrios  of  Repbkskntativb— Tiuk. 
Where  plaintiff  dies  before  trial  of  his  ac- 
tion for  personal  injury,  substitation  of  admin- 
istratrix as  plaintiff  under  Act  April  15,  1851 
(P.  Ia  674)  i  18,  may  take  place  more  than  one 
year  after  death;  that  section  fixing  no  time  for 
substitution. 

2.  DisiassAi,  AKD  Nonsuit  «=367— Lachks— 
Practice. 

The  usual  and  proper  practice,  where  an  nn- 
reaaonable  delay  in  a  prosecotion  or  laches  is 
urged  as  a  ground  for  abatement  of  a  suit,  is  a 
motion  or  rule  by  defendant  and  not  an  objection 
to  testimony  on  the  trial. 
8.  DlBMISSAI.  AND   NONSTJIT  ®s>67— Pbosecu- 

IION — Laohk»— Waives. 
Defendant  may  waive  default  or  laches  in 
prosecution  and  go  to  trial  on  merits,  and,  if 
taking  no  steps  to  abate  atjtion  until  after  plain- 
tiff has  incurred  expenses  of  preparation  for 
trial,  defendant  cannot  on  trial  defeat  recovery 
by  (Ejection  to  evidence  of  plaintiff's  authority 
to  sue. 

4.  Cabbiebs    «=332(K9)— Passznobbs— Boabd- 
ING  Moving  Cab— Question  tob  Juby. 

In  action  for  personal  injury  while  attempt- 
faig  to  bocu^  a  street  car,  where  testimony  of 
only  two  eyewitnesses  conflicted  as  to  whether 
car  was  standing  or  moving,  and  plaintiffs  wit- 
ness was  contradicted,  the  case  was  fot  the  jury. 

5.  Trial  <8=>252(10)— Ihbzbuotion— Btibencc 
TO  Support. 

In  action  for  injury  while  boarding  street 
car,  wherein  defendant  offered  deceased^s  writ- 
ten statement  that  car  was  moving,  charge  that 
plaintiff  in  his  sworn  statement  of  claim  stated 
that  it  was  standing  w«s  error,  where  that  state- 
ment was  not  in  evidence  and  plaintiff  had  not 
referred  to  it  as  contradicting  signed  admission. 

Appeal  from  Court  ot  Common  Pleas,  Phil- 
adelphia County. 

Trespass  by  John  R.  Forrest,  continued 
after  bis  death  by  Indiana  Forrest,  his  ad- 
ministratrix, against  the  Philadelphia  Rapid 
Transit  Company.  Judgment  for  plalntUt 
for  14,000,  and  defendant  appeals.  Revers- 
ed, with  a  venire  facias  de  novo. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  FRAZBR,  and  WALLING,  JJ. 

Charles  H.  Edmunds,  of  Philadelphia,  for 
appellant  John  Martin  Doyle  and  Eugene 
Raymond,  both  of  Philadelphia,  for  appellee. 

MESTREZAT,  J.  This  is  an  action  of 
trespass,  brought  March  26,  1907,  by  John 
H.  Forrest  to  recover  damages  for  Injuries 
which  he  sustained  by  reason  of  the  alleged 
negligence  of  the  defendant  company  in 
Jnly,  1906.  The  statement  was  filed,  a  rule 
to  plead  was  granted  Jtme  8,  1907,  and  on 
Jtme  17th  the  defendant  pleaded  "not 
guilty."  The  plalntUT  died  November  2, 1907, 
and  In  October,  1915,  his  death  yns  suggest- 
ed, and  June  5,  1916,  his  death  was  again 
suggested  of  record,  and  Indiana  -Torrest, 
his  administratrix,  was  substittited  as  plain- 
tiff.   In  the  statement  the  plaintiff  averred 


that  the  defendant's  car  had  stopped  to  re- 
ceive passengers,  and,  when  he  was  attempt 
ing  to  board  It,  It  prematurely  started, 
throwing,  him  to  the  ground,  and  causing 
him  severe  injuries.  The  defendant  denied 
that  the  car  stopped,  and  claims  that  it  was 
In  motion  when  plaintiff  attempted  to  board 
It.  This  was  the  issue  of  fact  between  the 
parties.  The  trial  resulted  In  a  verdict  for 
the  plaintiff.  Judgment  having  been  entered 
on  the  verdict,  the  defendant  has  appealed. 

[1]  The  substituted  plaintiff  offered  in  evi- 
dence at  the  trial  the  letters  of  administra- 
tion granted  her,  which  otter  was  objected 
to  by  the  defendant  on  the  ground  that  it 
was  too  late  to  maintain  the  action;  in  other 
words,  that  the  suit  was  abated  by  delay  In 
its  prosecution.  The  objection  was  over- 
ruled, and  the  evidence  admitted.  Defend- 
ant contends  that  as  an  action  for  death 
must  be  brought  within  one  year  after  the 
death  and  an  action  for  personal  Injuries 
within  two  years,  und»  the  statutes,  the 
right  to  substitute  the  personal  representa- 
tive and  prosecute  the  action  should  be  lim- 
ited to  one  year  after  the  death  of  .the  in- 
jured party.  T^e  conclusive  reply  to  this 
argument  Is  that  no  act  of  assembly  by  di- 
rect provision  or  even  by  inference  requires 
the  substitntion  of  the  personal  representa- 
tive to  be  made  within  one  year  succeeding 
the  Injured  person's  death.  It  is  a  matter 
solely  within  the  dlscreticm  of  the  Leglsla- 
tnrey  and  hence  the  courts  cannot  establish 
such  limitation  by  construction  of  the  stat- 
utes dealing  with  the  subject.  Section  18  of 
the  Act  of  April  15,  1851  (P.  L.  674),  au- 
thorizing the  substitution,  simply  provides 
that  no  such  action  "shall  abate  by  reason 
of  the  death  of  the  plaintiff;  but  the  person- 
al representatives  of  the  deceased  may  be 
substituted  as  plaintiff,  and  prosecute  the 
suit  to  final  judgment  and  satisfaction."  It 
win  be  observed  that  no  time  within  which 
the  substitution  shall  be  made  is  fixed  by 
the  statute,  and  It  is  clear  that  we  cannot, 
and  should  not,  as  claimed  by  the  appellant. 
Invade  the  exclusive  province  of  the  Legis- 
lature, and  do  so  by  construction. 

We  do  not  regard  the  present  case  as  ruled 
In  appellant's  .favor  by  Waring  Bros.  &  Co. 
V.  Pepnsylvanla  Railroad  Co.,  176  Pa.  172. 
180,  35  Atl.  106,  109.  There  the  summons 
was  Issued  In  1879,  and  no  further  steps 
were  taken  In  the  prosecution  of  the  case 
until  1894,  when  plaintiffs  filed  a  statement 
and  aflldavit  of  claim  which  showed  that  the 
cause  of  action  had  originated  in  Novem- 
ber, 1873,  about  21<  years  prior  to  filing  the 
statement.  The  court  made  absolute  the  de- 
fendant's rule  to  strike  off  the  statement 
and  affidavit  and  entered  judgment  of  non 
pros,  because  of  the  laches  of  the  plaintiffs 
in  proceeding  with  the  cause.  We  sustained 
this  action  of.  the  common  pleas,  holding 
"the  judgment  was  within  the  power  and 
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dlacretloD  of  the  court  below  and  It  will  not 
be  reviewed."  Xbe  groood  of  this  decision 
Is  stated  In  the  concluding  part  of  the  opin- 
ion of  Green,  J.,  aa  follows: 

"We  decide  this  caae  upon  the  nndoubted  pow- 
er of  the  court  below  to  make  the  rule  of  prac- 
tice rdatlne  to  this  rabject,  and  upon  the  necew- 
sarily  implied  power  to  grant  the  same  relief 
upon  motion  and  hearing,  vhieh  the  defendant 
could  have  had  by  the  mere  act  of  iti  counael  in 
directing  the  prothonotary  to  enter  a  non  pros, 
at  any  time  after  three  months,  and  also  upon 
'  the  further  consideration  that  in  any  event,  and 
in  the  best  aspect  of  the  case  for  the  plaintiffs, 
the  matter  was  within  the  diacretlMt  of  the 
learned  court  below,  and  in  the  exercise  of  that 
discretion  the  decision  was  against  Om  plain* 
tifrs." 

In  the  sabsequent  case  of  Hillside  Goal  ft 
Iron  Co.  y.  Heermans  et  al.,  191  Pa.  116,  118, 
4S  Atl.  76,  77,  this  court  sustained  the  court 
below  In  refusing  to  grant  a  Judgment  of  noa 
pros,  on  the  ground  of  laches  in  prosecuting 
the  action  which  was  brought  in  1881,  and 
the  motion  for  the  Judgment  was  made  in 
1898  by  defendant,  who  had  held  by  adverse 
possession  since  1872.  In  explaining  and 
distinguishing  the  Waring  Case  Green  J., 
who  wrote  the  opinions  in  both  cases,  said, 
inter  alia,  Ui  the  later  case: 

"That  action  however  was  a  personal  action. 
*  *  *  It  was  also  the  fact  that  after  tiie  is- 
sue and  advice  of  the  writ  of  summons  no  far- 
ther step  had  been  taken  tmtil  nearly  15  years 
later  when  for  the  first  time  the  plaintiff  filed  a 
statement  and  affidavit  of  claim.  So  that.  In 
point  of  fact,  while  the  summons  was  issued  in 
November,  1879,  no  statement  of  the  plaintiff's 
claim  and  no  narr.  was  filed  until  October.  1894. 
There  was  nothing  on  the  record  during  all  that 
time  which  informed  the  defendant  as  to  what 
was  the  canse  of  action.  When  the  statement 
was  filed  it  appeared  that  the  cause  of  action 
arose  in  1873,  which  was  nearly  21  years  before 
the  statement  was  filed.  In  these  circumstances 
and  for  the  reasons  appearing  in  the  opinion  we 
sustained  the  nonsuit  granted  by  the  court  be- 
low. In  the  present  case  none  of  these  features 
is  found  except  the  period  of  delay.  *  •  * 
Defendants  were  immediately  apprised  by  the 
writ  of  summons  which  was  served  upon  them, 
as  to  the  exact  character  of  the  demand  made 
upon  them.  *  *  *  The  granting  of  a  nonsuit 
for  such  a  cause  as  this  is  a  matter  within  the 
discretion  of  the  court  to  which  the  application 
is  made.  We  attached  importance  to  that  fea- 
ture in  the  Waring  Case,  snpra,  and  think  we 
should  do  so  here.  There  was  certainly  no 
abuse  of  discretion  in  refusing  the  nonsuit  in 
this  case,  on  the  contrary,  we  think  the  discre- 
tion of  the  court  was  wisely  exercised  In  the 
rejection  of  the  application." 

Most  of  the  features  of  the  Heermans  Case, 
distinguishing  it  from  the  Waring  Case,  are 
to  be  found  in  the  present  case.  Here  For- 
rest was  injured  In  July,  1906,  the  action 
was  brought  in  March,  1907,  the  statement  of 
<dalm  was  filed  June  S,  and  a  plea  was  en- 
tered June  17, 1907.  It  Is  tme  that  the  plain- 
tUTs  death  was  not  suggested  until  about 
8%  years  after  the  suit  was  brought,  but 
during  all  that  time  the  defendant  was  tally 
aivrlsed,  by  the  record,  of  the  cause  of  acs 
tion,  and  oonld  prepare  to  meet  It.  Either 
party  could  have  listed  the  cause  for  trlaL 
Ib  the  Waring  Case  the  statement  was  not 


filed  nota  IB  years  after  the  summons  was 
Issued,  and  It  was  nearly  21  years  after  the 
cause  of  action  originated  nntil  it  appeared 
on  the  record,  and  in  the  meantime,  so  fat 
as  the  record  dtselosed,  the  defendant  was 
Ignorant  of  the  cause  of  action  and  hence 
could  not  prepare  his  defense. 

[2,  3]  The  usual  and  proper  practice,  as  ap- 
pears by  the  reported  cases  on  the  subject, 
where  unreasonable  delay  or  laches  is  urged 
as  the  ground  for  abatement  of  the  suit,  is 
a  motion  or  rule  taken  by  defendant  and  not 
objection  to  testlmmiy  on  the  trial  of  the 
cause.  The  defendant  can  and  may  waive 
the  default  or  laches  In  the  prosecution  of 
the  action  and  go  to  trial  on  the  merits,  and 
K  Is  not  too  much  to  assume  that  he  does  so, 
where  he  takes  no  steps  to  abate  the  action 
until  the  plaintiff  has  incurred  the  expense 
of  the  preparation  of  the  trial  and  the  cause 
Is  before  the  court  and  Jury  tor  hearing  and 
determination.  Promptness  by  both  parties 
In  asserting  their  legal  rl^ts  is  expected 
and  should  be  required.  If  at  any  time  the 
defendant  company  In  the  present  case 
thought  the  action  had  been  abandcmed,  it 
should  have  pursued  the  established  prac- 
tice and  moved  the  court  or  taken  a  rule  to 
abate  It,  and  not  sought  to  accomplish  that 
result  by  waiting  until  the  case  was  listed 
for  trial  and  was  being  heard  by  the  court 
on  its  merits.  We  think  there  is  a  clear  and 
controlling  distinction  between  the  facts  of 
the  Waring  Case  and  the  case  at  bar,  and  we 
think  the  court  did  not  commit  error  in  ad- 
mitting In  evidence  the  letters  of  admlnistra- 
tlon  granted  the  substituted  plaintiff,  and  de- 
clining to  hold  that  the  action  was  abated 
by  undue  delay  In  Its  prosecution. 

[4]  It  is  contended  by  appellant  that.  If 
the  question  cmsidered  above  is  ruled  in 
favor  of  the  appellee,  the  case  should  be  re- 
versed, with  a  venire,  for  errors  committed 
by  the  court  on  the  trial  of  the  cause.  We 
agree  with  the  appellant  that  the  case  was 
for  the  Jury.  There  was  but  a  single  witness 
produced  on  either  side  who  saw  the  acci- 
dent The  plaintiff's  witness  testified  that 
th^  car  was  at  rest  when  the  deceased  at- 
tempted to  enter  it  and  the  witness  for  the 
defendant  testified  that  It  was  in  motion.  In 
further  contradiction  of  the  plaintiff's  wit- 
ness, the  defendant  introduced  statements 
made  by  the  deceased  and  his  witness  that 
the  car  did  not  stop,  but  was  in  motion  at 
the  time  the  deceased  attempted  to  board  it 
The  credibility  of  the  witnesses  was  clearly 
for  the  Jury,  and  the  court  was  required  to 
submit  it 

[t]  We  think  the  learned  judge  below 
erred  in  that  part  of  his  charge  wherein,  re- 
ferring to  the  statement  of  Forrest  he  said 
that: 

"He  [IVwTest]  did,  lO  months  and  13  days  aft- 
erward, swear  to  another  paper,  which  he  siga- 
ed  by  making  bis  marit ;  that  paper  being  the 
statement  of  clafan  In  this  case,  in  which  he 
swore  that  the  car  was  standing  stiB." 
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Tbls,  as  Is  apparent,  was  most  prejndlolal 
to  the  defendant,  and  was  directing  the  attea- 
tlon  of  the  Jnry  to  evldenoe  that  had  not 
been  offered  and  was  not  before  tham;  and, 
80  far  as  the  record  discloses,  the. plaintiff 
had  not  adverted  to  the  affldavlt  as  evidence 
contradlctlnK  the  statement  of  the  deceased 
and  in  support  of  her  claim.  Whether  the 
statement  of  dalm  would  have  been  compe- 
tent, if  offered  fi>r  the  parpoae  of  contradicts 
ing  the  statement  of  the  deceased,  Is  not 
before  ns,  and  need  not  be  decided. 

The  appellee  has  not  pointed  oat,  and,  so 
far  as  we  can  ascertain  from  the  record, 
there  Is  no  evidence,  that  the  affidavit  and 
signature  of  the  deceased  to  the  statement 
were  procured  by  fraud,  coercion  or  nndue 
Inflaence,  and  benee  the  els(htb  assignment  of 
error  must  be  sustained. 

Without  referring  to  the  several  assign' 
ments,  we  have  considered  the  controlling 
questions  In  the  case,  and,  for  the  reasons 
stated,  the  Judgment  Is  reversed,  wtth  a  ve- 
nire fadas  de  novo. 


(261  Fa.  tiS) 

SBOBLDS   ▼.    pmiiADELFBIA   BAPID 

TKANSrr  oo. 

(Supreme    Court    of   Pennsylvania.     June    8, 
1918.) 

1.  NBOLIOENCX     «=36a-CONTSIB0TDBT    NBS- 
LIOENCB— RKIXIROI    ON    EXKBOIBE    VW    X>WL 

Cask. 
While  one  has  no  right  to  put  himself  in 
dangerous  position  and  rely  whoUy  on  assump- 
tion that  one  controlling  source  of  danger  will 
Srotect  him,  yet  every  one  exercising  dne  care 
I  the  circumstances  has  an  abetrsct  right  to 
rely  on  assumption  that  others  will  do  likewise 
and  use  ordinary  care  to  protect  him. 

2.  Neoligenck  «s>.70— Contbibutost  Nbqij- 

QEItCE. 

Mere  failure  to  anticipate  another's  negli- 
gence resultinK  in  injury  cannot  be  said  to  be 
negligence  and  will  not  defeat  an  action  for 
such  injury. 

8.  Stbi;et    Railboads    ^EaOSCT)  —  CbossiMo 
Tback— Contbibtttobt^  Neolioercb. 
A  pedestrian  is  not  negligent  in  attempting 
to  cross  strset  at  crossing  merely  because  a 
•treet  car  is  approaching  in  plain  sight 

4.  Stbset    Razlboads    <s=>85(6)  —  OBoasnia 
Tback— -Cabs  Requibbd. 

Where  pedestrian  attempts  to  cross  a  street 
at  a  crosnng  when  a  car  is  approaching  in 
plain  sight,  his  rights  and  those  of  the  street 
railway  company  are  mutual,'  and  each  must 
exercise  the  care  required  by  the  drcum- 
■tances; 

5.  &TBEBT   Rahboads   «s>98(e)  —  Cbobsino 
Tback— DtiB  Oabb. 

The  danger  a  pedestrian  is  booad  to  fore- 
see and  avoid  at  a  street  crossing  is  that  of 
being  injured  by  oars  operated  in  a  proper  and 
legal  manner. 

0.  ApfBal   aitd  Bbbob  4=3980(1)— PbbsxtVF- 
noRs— VBBnioT. 
After  verdict  for  plaintiff  in  action  for  in- 

iary  when  struck  by  street  car  at  a  crossing, 
lis  account  of  the  accident  must  be  taken  as 
tme  on  appeal. 


7.  SiBBBT   RAii:.B0An8   •Ea»ii7<22)— Accident 
AT  CBOsamo  —  QcBsnoN  n»  jubt— Oor> 

TBIBDTOBT  NbGUOBHOB. 

Where  pedestrian  started  to  cross  street 
when  he  saw  approaching  car  276  feet  away, 
aiH^arently  slomng  down,  and  where  when  on 
near  tra»  he  saw  car  two  lengths  away  and 
thought  it  was  slowmg-  down  and  was  struck 
when  almost  across  and  carried  166  feet  by 
fender,  bis  contributory  negligence  was  for 
Jury. 

Appeal  from  Court  of  Conunon  Pleas,  Phil- 
adelphia County. 

Trespass  by  Patrldi  J.  Shields  against 
the  Philadelphia  Rapid  Transit  Company  to 
recover  damages  for  personal  injuries.  Ver- 
dict for  plaintiff  for  $3,000  and  judgment 
thereon,  and  defendant  appeals.    Affirmed. 

Argued  befcwe  HBSTRBZAT,  POTTER, 
MOSCHZISEUSR,  rBAZBB,  and  WALIiINO. 
33. 

Layton  M.  Schoch,  of  Philadelphia,  for  ap- 
pellant Horace  U  Henderson,  of  Philadel- 
phia, for  appellee. 


FBAZER,  J.  Plaintur  was  injured  by  one 
of  defendant's  cars  at  a  street  crossing  in 
the  dty  of  Philadelphia,  and  sued  to  recover 
damages.  The  trial  Judge  submitted  to  the 
Jury  the  questions  of  negligence  and  aoa.- 
tributory  negligence^  and,  from  a  verdict  and 
judgment  for  plalntUf,  defendant  appealed, 
assigning  tor  errors  the  refusal  of  the  court 
to  give  binding  instmctioBS  in  its  favor  and 
subsequent  refusal  to  enter  Judgment  non 
obstante  veredicto. 

On  November  5,  1016,  betweoi  8  and  9 
o'clock  in  the  evening,  plaintiff  alighted 
from  a  north-bound  car  on  Twenty-SeoMid 
street  at  the  south  side  of  Brie  avenue  at  the 
intersection  of  Twenty-Second  street,  Schuy- 
ler street,  Erie  avenue,  and  Hunting  Park 
avenue,  crossed  Brie  avenue  to  the  nortta- 
westeru  side  of  Hunting  Park  avenue,  in- 
tending to  proceed  eastward  on  Erie  avenue, 
and  to  do  so  was  obliged  to  cross  to  the 
northeastern  side  of  Hunting  Park  avenue. 
Defendant  operates  a  double  line  of  tracks 
on  Hunting  Park  avenue,  a  thoroughfare  60 
feet  in  width  from  curb  to  curb;  the  dis- 
tance from  each  cnrb  to  the  nearest  car 
track  being  23^  feet  Plaintiff  testified  that 
while  standing  on  the  cnrb,  and  as  he  start- 
ed to  cross  the  avenue,  he  notloed  a  car 
OMning  westwardly  on  Hunting  Park  avoiue, 
Ml  tlte  near  track,  that  seemed  to  be  slowing 
down,  and  260  or  276  feet  distant;  that  he 
started  to  cross  the  street,  and  upon  reach- 
ing the  track  the  car  was  at  least  two 
lengths  from  him.    He  farther  testified: 

"When  I  got  to  the  first  rail,  I  continued  to 
cross,  still  thinking  it  was  slowing  down,  and 
probably  going  to  stop  there,  which  they  gen- 
erally do.  Before  I  got  almost  over  tlie  track, 
he  came  on  me  like  a  flash,  and  that  was  really 
the  last  I  >knew.  *  *  *  Q.  From  the  view 
that  you  had  of  the  car  as  it  Dore  down  on  you, 
could  you  give  any  estimate  of  what  speed  it 
was  coming  at?    *    *    *    A.  From  what  I  saw 
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it  coming,  when  I  waa  within  two  car  lensthg, 
until  the  time  it  stmck  me,  it  certainly  must 
have  been  going  about  25  miles  an  hour. 
•  •  •  Q.  Did  you  observe  that  it  went  faster 
after  you  attempted  to  cross  the  track?  A. 
Tes,  sir;   I  did.    I  couldn't  get  off  the  track." 

Plaintiff  has  no  recollection  of  what  hap- 
pened subsequently.  The  evidence,  however. 
Is  undisputed  that  he  was  picked  up  on  the 
opposite  side  of  the  crossing,  a  distance  of 
165  feet  beyond  the  place  at  which  he  stated 
the  accident  occurred;  the  testimony  on  be- 
half of  defendant  tended  to  show  plalnUS 
was,  in  fact,  struck  on  the  south  side  of  the 
crossing  near  the  place  where  he  was  found, 
and  that  the  car  stopped  within  its  length 
after  bitting  plaintiff.  By  special  verdict 
the  Jnry  found  the  accident  did  not  occur  at 
the  place  specified  by  defendant's  witnesse*. 

[1-1]  The  general  rule.  In  cases  of  this 
character,  Is  that,  while  a  person  has  no 
right  to  put  himself  in  a  position  of  danger 
and  rely  entirely  on  the  assumption  that 
another  who  controls  the  source  of  such  dan- 
ger will  see  that  he  Is  protected,  yet  every 
one  who  exercises  due  care,  according  to  the 
drcmnstances,  has  an  abstract  right  to  rely 
on  the  assumption  that  others  will  do  like- 
wise and  use  ordlnar?  care  to  protect  him 
and  his  property  from  Injury.  Young  v. 
Philadelphia  Bapld  Transit  Co.,  248  Pa. 
174,  gs  Atl.  950;  Wagner  v.  Philadelphia 
Rapid  Transit  Co.,  252  Pa.  354,  97  Atl.  471. 
Consequently,  mere  failure  to  anticipate  neg- 
ligoice  by  another,  resulting  in  injury,  can- 
not be  said  to  be  negligence  and  will  not 
defeat  an  action  for  injuries  sustained.  In 
applying  these  principles  to  cases  of  colli- 
sion between  pedestrians  and  street  cars  at 
crossings,  it  has  been  held  a  pedestrian  is 
not  negligent  In  attempting  to  cross  a  street 
at  a  place  set  apart  for  that  purpose,  merely 
because  a  car  Is  approaching  at  a  distance, 
although  In  plain  sight.  Dunn  t.  Philadel- 
phia Bapid  Transit  Co.,  244  Pa.  176,  90  Atl. 
526.  In  such  case  the  rights  of  the  pedes- 
trian and  the  street  railway  company  are 
mutual,  and  each  is  bound  to  exercise  the 
care  required  by  the  circumstances.  The 
danger  the  pedestrian  is  bound  to  foresee 
and  ay<dd  is  that  of  being  injured  by  cars 
operated  In  a  proper  and  legal  manner.  Ac- 
cepting plaintiff's  account  of  the  accident  as 
true,  as  we  are  bound  to  do  in  view  of  the 
verdict  of  the  Jury,  he  was  almost  across 
the  track  when  injured;  the  case,  consequent- 
ly. Is  ruled  by  Toung  t.  Philadelphia  Bapid 
Transit  Co.,  supra. 

[7]  Defendant  relies  upon  a  line  of  cases 
represented  by  Hlynn  v.  Pittsburg  Rys.  Co., 
234  Pa.  335,  83  Atl.  207,  39  L.  B.  A.  (N.  S.) 
1055,  Cuimingham  y.  Philadelphia  Rapid 
Transit  Co.,  240  Pa.  194,  87  Atl.  291,  and 
WoU  T.  Philaddidiia  Bapld  Transit  Co.,  252 


Pa.  448,  97  Atl.  684.  The  facts  in  those 
cases,  howevOT,  distinguish  them  from  the 
case  now  before  us.  In  the  case  first  dted 
the  accident  occurred  in  daytime  almost  im- 
mediately as  plaintiff  stepped  upon  the  track. 
In  the  Cunningham  Case  the  accident  also 
occurred  In  dayttme;  and,  as  was  stated  in 
the  opinl<m  of  the  court  (240  Pa.  196,  197,  87 
Atl.  291),  the  only  reasonable  inference  de- 
duclble  from  the  undisputed  testimony  was 
that  plaintiff  stepped  upon  the  track  directly 
in  front  of  an  approaching  car  and  was 
struck  instantly.  So,  also,  in  the  Wolf  Case, 
the  accident  occurred  In  daylight,  and  plain- 
tlfT's  testimony  was  to  th«  ^eot  that  the 
car  was  coming  fast  and  he  saw  the  motor- 
man  was  not  looking  ahead.  •  Under  such 
conditions,  he  could  not  rely  upon  the  as- 
sumption that  the  motorman  saw  him  and 
would  ezetdae  pr«per  care  to  avoid  an  ac- 
cident 

It  cannot  be  said  in  the  case  now  before 
us  that  the  only  reasonable  inference  to  be 
drawn  from  the  circumstances  clearly  demon- 
strated that  plaintiff  was  guilty  of  contribu- 
tory negligence;  the.  question,  aocordingily, 
was  for  the  Jury.  Toung  v.  PliUadel^ia 
Bapid  Transit  Co.,  supra. 

Appellant  further  contends  the  ctrcom- 
stances  of  the  accident  showed  plaintiff's 
account,  in  view  of  the  place  and  positlim 
of  his  body  when  found,  described  impossi- 
ble conditions;  hence  defendant's  version  of 
the  place  where  the  accident  occurred'  was 
the  true  one,  and  conclusively  demonstrated 
no  negligence  on  the  part  of  the  motorman. 
The  Jury  found  this  question  in  favor  of 
plaintiff,  however,  and  it  cannot  be  said  that 
plaintiffs  account  was  so  Impossible  as  to 
warrant  setting  aside  their  finding  as  not 
being  supported  by  evidence.  Under  plain- 
tiff's theory  of  the  case,  he  must  have  been 
carried  on  the  fender  of  the  car  for  a  dis- 
tance of  165  feet  There  is  nothing  so  dear- 
ly impossible  in  this  as  to  Justify  us  in  hold- 
ing as  matter  of  law  that  it  could  not  have 
occurred.  Neither  is  the  fact  that  plaintiff 
was  found  on  the  right-hand  Bide  of  the 
track,  rather  than  on  the  left,  conclusive  as 
to  his  exact  location  when  struck  by  the  car, 
since,  if  carried  on  the  fender  for  sndi  a 
distance  and  around  a  curve  to  the  left,  his 
position  would  not  necessarily  remain  the 
same  as  that  occupied  by  him  immediately 
following  the  contact,  and  a  reasonable  in- 
ference might  readily  follow  that  the  mo- 
mentum and  the  overhang  of  the  front  of  the 
car  In  rounding  the  curve  to  the  left  would 
have  a  tendency  to  throw  plaintiffs  body 
to  the  right-hand  side  of  the  track.  The  in- 
ferences were  necessarily  for  the  Jury. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  affirmed. 
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(Ml  Pa.  Sn) 

V.  &  S.  BOITLB  00.  ▼.  MOUNTAIN  OAS 
CO. 

(Siqureme  Court  of  Pentiajrlnuiia.     Junt  8, 
19ia) 

SPEOmO   PERrOBlCANCE  4=S>65— OolfTBAOTB  OV 

Gas  Oompant— Iixbgai.  PBEnsisnoE. 
Bill  by  a  manufacturing  companT  against  a 
pnblic  Bervice  gas  company  to  comp^  perform- 
ance of  a  contract  for  supply  of  gas  waa  prop- 
erly dismissed,  where  the  contract  gave  nnrea- 
sonable  preference  to  {HalntiCF  in  rate  and  serr- 
ice ;  such  agreement  being  invalid,  nnder  Pub- 
lic Service  Act  July  26,  1918  (P.  Ix  1393,  art 
3)  i  8,  subda.  A,  B. 

Appeal  from  Court  of  Common  Pleaa,  Pot- 
ter County. 

Bin  by  the  V.  Ift  S.  Botfle  Company  against 
tbe  fountain  Oaa  Company.  Bill  dismissed, 
and  plaintiff  appeals.    Affirmed.  , 

On  October  30,  1913,  plaintiff  and  defend- 
ant entered  into  an  agreement  nnder  whlcb 
the  latter  agreed  to  sell  and  deliver  to  tlie  for- 
mer, at  the  price  of  8  cents  per  1,000  cubic 
feet;  based  on  an  8-ounce  pressure,  delirered 
at  the  place  hereinafter  mentioned,  for  the 
term  of  S  years,  and  10  cents  per  1,000  cubic 
feet,  based  on  the  same  pressure,  such  quan- 
tities of  natural  gas  as  required  by  the  party 
of  the  second  part  (plaintiff)  to  supply  its 
factory  with  natural  gas  for  fuel,  light,  heat, 
and  other  necessary  purposes,  for  the  prop- 
er and  successful  operation  of  said  factory, 
for  and  during  the  term  of  10  years  from  the 
date  thereof;  said  gas  to  t>e  used  at  the  fac- 
tory of  said  party  in  the  village  of  Roulette, 
Potter  county.  Pa.  The  contract  farther  pro- 
vided that  the  plaintiff  should  furnish  the 
necessary  pipes,  regulators,  and  meters. 

The  Mountain  Gas  Company,  on  December 
22,  1913,  filed  a  tariff  fixing  the  price  of  nat> 
nral  gas  to  manufacturers  in  qnantities  of 
100,000  cubic  feet  daily  at  10  cents  per  1,- 
OOO  cubic  feet  The  defendant,  subsequent 
to  Januai^  1,  1914,  refused  to  supply  gas  to 
the  plaintiff  for  less  than  the  rate  required 
by  such  tariff.  Plaintiff  brought  this  bill  in 
equity  to  compel  the  specific  performance  of 
Its  contract  of  October  30,  1913. 

The  lower  cxnirt  found  that  the  agreement 
In  question  gave  the  plaintiff  company  special 
privileges  forbidden  by  article  3,  |  8,  subda 
A  and  B  of  the  Public  Service  Act  of  July 
26,  1913  (P.  Ta  1874),  and  that  sndi  agree- 
ment was  rendered  Inoperative  from  the 
time  the  said  act  went  Into  effect  January  1, 
1914,  and  dismissed  the  bill.  Plaintiff  ap- 
pealed. ■ 

Argued  before  BROWN,  O.  J.,  and  OTBW- 
AKT,  MOSGHZISKCB,  FRAZBB,  and  WAI/- 
LING,  JJ. 

W.  K.  Swetland,  of  Coudersport,  tor  appel- 
lant S.  S.  Mehard,  of  Pittsburgh,  and  W.  V. 
Oubois,  of  Coudersport,  for  appellee. 


on  the  c(HT«et  ooodusion  of  tbe  learned  court 
below  tbat,  when  the  Public  Bervice  Law 
went  into  effect  on  January  1,  1914,  the 
agreement  In  qnestion  became  inoperative. 


(Ml  Pa.  462) 
RTTEMBLI  v.  WII<SON  «t  aL 

(Supreme    (]!onrt    of    Pennsylvania.      June   8, 

191&) 
Apfeai.  and  BEBoa      «9l004(l)— BIzcesbivk 

VEBOICT— AlTTRUANCK. 

The  reasonableness  of  a  verdict  is  a  ques- 
tion for  the  trial  court  under  all  the  evidence 
on  the  motion  for  a  new  trial. 

Appeal  from  Court  of  Conmion  Pleas,  Phil- 
adelphia County. 

Trespass  by  Babertte  Bnomell  against  Ell- 
wood  A.  Wilson  and  Irvin  W.  Wood  to  re- 
cover damages  for  personal  injury.  Verdict 
for  plaintiff  for  $6,000  and  Judgment  there- 
on, and  defendant  Irvin  W.  Wood  appeals. 
Affirmed, 

Argued  before  BBOWN,  a  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FBAZEB,  JJ. 

Maurice  W.  Sloan,  of  Philadelphia,  for 
appellant  Warren  C.  Graham,  at  Phlladei- 
pliia,  for  appellee. 

PER  OTTRIAM.  Two  of  the  three  assign- 
ments of  error  are  not  pressed.  The  third 
complains  of  the  exceeslveness  of  tbe  ver- 
dict That  was  a  question  for  the  court  be- 
low, under  all  the  evidence,  on  the  motion 
for  a  new  trial,  and  we  cannot  therefore 
distuit)  tbe  Judgment  for  the  only  error 
pressed. 

It  Is  therefore  affirmed. 


J  (2«1  Pa.  46T) 

MIIiES  V.  GEORGE. 

(Supreme    Court    of    Pennsylvania.      June    8, 
•  1918.) 

Apfeai.  and  Ebkob  <S=»215(4>— Cokdttct  of 
Trtai.  Jttdok— Rkvebsible  e:kbob. 
Trial  Judge's  undue  comment  on  probabili- 
ties in  favor  of  plaintiff  in  charge  cannot  be 
reviewed,  where  at  conclusion  of  charge  oimnsel 
for  d^endant  stated  that  he  did  not-  then  ob- 
ject to  anything  in  court's  statement  of  facts 
or  instructions. 

Appeal  from  C!ourt  of  (Common  Plefs^ 
Philadelphia  (}onnty. 

Assumpsit  by  Wilbur  F.  Miles  for  bo&ti- 
Ing,  washing,  and  lodging  furnished  to  Sarah 
A.  George.  Verdict  for  plaintiff  for  $2,500 
and  Judgment  thereon,  and  def^tdant  aft 
'Peals.    Affirmed. 

Argued  before  BBOWN,  C.  J.,  and  PCT- 
TBOEl,  STEWART,  MOSCHZISKE^R,  and 
FRAZER,  JJ. 

Bertram  D:  Bearick,  of  Philaddphla,  for 
appellant  A.  S.  Ashbridge^  of  Ptiiladel- 
phia,  for  appdlee. 


PES  OI7BIAS1    This  aiKteal  is  dismissed,      PER  OtTBIAM.    Ibe  dalm  of  the  appdiee 
and  the  decree  affirmed,  at  appellant's  costs;   i«  for  board}n(;,  lodging,  and  waslilng  fur- 

^saFor  otber  esw«  see  ranM  tuple  Ba«  KKX-NTniBBB  in  aU  KurrNmiibered  Dlgntt  foA  IndaxM 
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niOtta.  to  Ha  ]iMtli«r-In-lAir,  nuAnr  an  alleg- 
ed express  contract  tbat  ■he'  ^HoOA  imy 
bim  for  the  saine;  The  isdne  was  one  at 
pore  tact,  and,  wtiUe  the  drarge  oC  the  learn- 
ed trial  Judge  la  fairly  open  to  the  crltldam 
that  be  unduly  oonunented  on  the  probabill' 
ties  In  favor  of  the  plalntUE,  It  cannot  be 
regarded  as  reversible  on  that  account,  ea- 
I>eciany  as  be  stated,  at  the  conclusion  of 
hla  charge^  In  addrMslng  cotmsel  for  the 
defendant,  "Is  there  anything  la  my  state- 
ment of  facts  or  Instruction  conoetnlng '  the 
law  tbat  yon  object  to  Q>ecLQcally?'  To 
tbla  reply  was  made,  "VtA  at  this  time" 
Tben  waa  the  time  to  have  called  the  court's 
attention  to  wbat  Is  now  complained  of  <m 
tbla  appeal,  and  the  assljinments  of  error 
complaining  of  the  <diarge  an  dismissed. 
Judgment  affirmed. 


(Ml  P&.  44E) 

STIDFOLiEl  at  al  T.  PHIIADISLPHIA  *  B. 
RT.  CO. 

(Supreme    Court    of    Pennaylvanla.     June   8, 
19ia) 

Railboads   «=>281(4)- Irjctt  to  Tbespabs- 

Wbere  a  brakeman  struck  at  and  pursued  a 
10-year  old   trespasser   on   a  train,   in   conae- 

auence  of  which  be  fell  otC  and  was  run  over, 
lie  railroad  company  is  not  reeved  of  liability 
because  the  brakeman  was  at  the  time  tern- 

Eotarlly-  engaged  in  flagging  trains,  where  the 
eeping  of  trespassers  Jxom  the  train  waa  an- 
other of  bis  duties. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Zortman  Stidfole,  by  bis  next 
friend  and  motber,  Nettle  Stidfole^  and  by 
ber  in  her  own  tight,  >agalnst  the  Pblladel- 
pbla  ft  Reading  Railway  Oosnpany.  Judg- 
ment tor  idalntlff,  and  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TER, MOSOHZiaKBR,  FRAZBR,  and  WAIj- 
MNG,  JJ. 

Wm.  CSaifee  Mason,  of  PbUadelptala,  for 
appellant  Frands  M.  McAdams  and  Wil- 
Uam  H.  Wilson,  both  of  PhlladeiiAla,  for 
appellee. 

PBB  CURIAM.  This  action  was  brotigtit 
for  the  recovery  of  damages  for  Injuries  Sus- 
tained by  Zortman  Stidfole,  a  boy  10  years  of 
age,  in  being  chased  or  driven  from  a  car  of 
the  defendant  cmnpany  on  whldi  he  was  a 
trespasser.  The  Jury  found  tbat  tbe  biBke< 
'/nan  who  chased  or  drove  bim  off  had  done  so 
in  a  negligent  manner,  for' whldi  tbe  company 
was  responsible,  and  verdicts  and  Judgments 
for  tbe  boy  and  his  motber  followed.  On 
ttiis  iu>peal  from  them  by  tbe  railway  com- 
pany. Its  main  OHitentlon  is  that  Manrer, 
ttie  brakeman,  was  not  acting  within  tlie 
scope  of  his  etnployment  when  he  drove  the 
boy  off.    This  is  sufficiently  and  correctly 


answered  by  the  following  from  the  duirge 
at  the  leatned  trlid  Jadge:  . 

"Mr.  Manrer  was  a  brakeman,  temporarily 
engaged  in  one  of  bis  duties,  and  tbat  duty  waa 
flagging,  nevertheless  he  was*  still  a  brakeman, 
and  while  flagging  he  was  in  tbe  service  and 
engaged  bi  the  bnsiness  of  the  defendant  com- 
pany, and  among  his  duties  as  a  brakeman  was 
the  duty  of  keeping  trespassers  off  of  trains. 
Tbe  mere  fact,  ther^ore,  that  be  ordered  this 
boy  off  thia  train  and  pursued  him,  boNtb  strik- 
ing and  stziking  at  mm,  while  he  was  tem- 
porarily enKaged  in  flagging  trains  at  this 
Bwitdi,  would  not  alter  or  affect  the  liability 
of  his  employer,  the  defendant  company,  for 
bis  negligent  act  I  instruct  yon  tiiat  tliis  la 
the  law  tbat  you  will  apply  in  this  case,  if 
yon  believe  tbat  the  facts  warrant  its  applica- 
tion. In  other  words,  if  yon  find  as  a  fact 
from  the  whole  evidence  that  the  accident  oc- 
carred  in  the  way  as  related  by  tbe  boy  plain- 
tiff, by  the  flagman,  Maurer,  bitting  at  him, 
calling  him  tbe  opprobrioua  name,  and  pntsoing 
bim  m  a  menacing  and  threatening  manner 
after  having  struck  nim,  tben  you  would  be  en- 
tirely jnstifled  in  oonclnding  as  a  taxt  that 
the  defendant  oeapany  by  its  flagman  was  neg- 
ligent" 

The  ease  was  for  tbe  Jury,  and  (ha  motion 
for  Judgment  non  obstante  veredicto  was  prop- 
erly dismissed.  Notblng  in  the  assignments 
of  error  calls  for  special  dlscnssion,  and,  as 
no  reversible  error  appears  in  any  of  tbem, 
tbe  Judgment  Is  affirmed. 


(M  Pa.  4SS) 
MaeEJVOX  et  aL  v.  EE7RR. 

(Supreme  (}enrt  of  Pennsylvania.    June  8^ 
1018.) 

1.  OtTABAirrY  •s>36(5)— Saia  op  Goods— Ook- 
STBOonoir  Op  Ooitivact. 

Contract  of  snretysbip  under  which  plaintiff 
was  to  furnish  prindpaf  6  barrels  of  dye,  de- 
liverable 600  pounds  monthly,  not  referring  to 
time  of  month  on  which  sbipmsnt  -  should  be 
made,  or  wbetber  there  shotdd  be  one  or  more 
shipments  per  month,  ooyered  aUgopds  shipped 
under  contract  amounting  to  000  pounds  per 
month. 

2.  Gpasawtt  «=>86(S)  —  LuBiurr  —  Coir- 
srstTonoR  or  Ooiitbaot. 

XJndce  suretyship  ooatract  covering  delivwy 
of  600  pounds  of  dye  monthly,  surety  was  not 
released  from  liability  because  in  first  month 
more  than  600  pounds  were  delivered,  where  all 
goods  oalled  for  by  contract  had  not  be«i  shipped, 
so  that  it  could  not  b«  said  that  he  was  reqniiea 
to  pay  for  more  than  be  bad  agreed  to  pay. 
8.  Gtjabahtt  *=>36(5)— Contract  —  IiiABiL> 

ITT. 

Under  contract  of  suretyship  covering  dellv^ 
eiy  of  6  barrels  of  dye  at  rate  of  600  pounds 
monthly,  not  referring  to  time  of  month  on 
whidl  shipment  should  be  made,  or  whether  one 
or  more  shipments  a  month  should  be  made, 
surety  was  liable  for  2  barrela  In  <»e  month, 
exceeding  OOO  poanda. 

Appeal  from  Oohrt  of  OommoB  Pleas. 
Bhlladelpbla  County. 

Assumpsit  on  a  contract  of  saretyship  by 
Thomas  X  MacB>voy  and  Hugo  Rlstelhueber. 
copartners,  trading  as  Ihomaa  J.  MacBvoy, 
against  James  D.  Kerr.  Verdict  for  plain- 
tiffs torfXfiHiiS,  and  }ndgmeat  theteop.  and 
defendant  ttBDoaiB.    Affirmed. 


»PW  ottar  ease*  Ms  satns  taple  and  KBT'MmiBBR  ta  aU  Ksy-Nuaberad  Slgeiu  ani)  IndtxM 
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Argued  before  MBSTBEZA.T,  POTTBB, 
MOSCHZTSKKB,  FRAZBB,  and  WAUs- 
INO.  33. 

H.  H.  McCaugbey,  ot  Pbiladelpbla,  for  ap- 
pelant. W.  Logan  UtaOoy,  at  Philadelphia, 
for  appeneea. 

FRAZISR,  J.  Defendant  appeals  itnm  a 
Judgment  entered  on  a  verdict  In  an  action 
on  a  contract  of  saretyshlp  wherein  he  be- 
came surety  for  the  purchase  price  of  mer- 
chandise bought  from  plalntlll. 

H.  J.  Hallam,  decArlng  to  pnrcfaaae  a  quan- 
tity of  dye  on  credit,  applied  to  plaintiff, 
-who  refused  to  sell  unless  the  former  ob- 
tained a  financially  responsible  person  to 
gnarantee  payment  of  the  account  Later 
Hallam  returned  to  pl^dntilTs  oflSce  with 
the  following  letter  dated  June  20,  1916,  and 
signed  by  defendant: 

"In  reference  to  lir.  H.  X  Hallam  secatity 
on  his  contract  (or  Blk,  known  as  National's 
type  dye  I  am  agreeable  to  be  responsible  for 
payment  of  said  goods  in  thirty  daya" 

In  reply,  plaintlfl  wrote  deifendant : 
"I  b«g  to  acknowledge  receipt  ol  your  favor 
of  the  20tli  inst  giving  secunty  tor  the  pay- 
ment  of   H.    J.    Hallam'a   account  (or   direct 
Black  known  as  National's  type  dye." 

The  evidence  referring  to  ihe  quantity  of 
dye  appears  in  a  memorandum  written  by 
plaintiff  to  Hallam  the  same  day  aa  those 
above  quoted  as  follows : 

"Having  received  a  letter  from  James  D.  Eerr 
of  date  June  20,  1910,  secuiitr  (or  the  payment 
<i(  six  barrels  ot  direct  black,  known  (m  Na^ 
tional's  type  dye.  It  is  underatood  that  delivery 
is  to  be  made  000  poands  monthly,  at  $2.76  per 
poand  until  Jannary  1,  1917." 

Ko  reference  Is  made  In  the  communica- 
tions as  to  time  of  the  month  on  which  ship- 
ments were  to  be  made  or  the  proportions, 
whether  In  s^tarate  quantities  or  of  600 
pounds  each  or  divided  Into  a  number  of 
shipments  in  quantities  suflldent  to  make 
a  total  of  600  pounds  during  the  course  of 
the  month.  The  day  the  contract  was  ent«> 
ed  Into,  plaintiff  shipped  one  barrel  of  dye 
containing  398  pounds,  and  17  days  later, 
on  July  7th,  shipped  another  barrel  contain- 
ing 501  i)ounds,  making  a  total  delivery  of 
Sdd  pounds.  Defendant,  becoming  uneasy 
concerning  Hallam's  financial  condition,  re- 
Quested  plaintiff  to  delay  further  shipments 
until  goods  already  delivered  were  paid  for. 
In  compliance  with  the  request,  no  addltlcm- 
al  efhipments  were  made,  and,  on  Hallam's 
failure  to  pay  for  the  dye  previously  ship- 
ped, defendant  declined  to  fulfill  the  terms 
of  his  contract,  viHIiereupon  this  action  was 
brought. 

The  principal  fact  in  dispute  is  the  date 
on  which  the  discdntlnnance  of  dilpments 
-was  requested  by  defendant  and  the  effect 


I  of  the  request  Plaintiff  testified  the  sec- 
ond barrel  was  shipped  July  7th  and  that 
defendant's  request  to  make  no  further  de- 
liveries was  not  made  untU'the  middle  of 
August  On  the  other  hand,  defendant  fixed 
the  date  as  June  29th,  which  was  previous 
to  the  second  delivery,  and  for  that  reason 
denied  his  responsibility  for  the  latter  ship- 
ment The  question  raised  by  this  contra- 
dictory testimony  was  necessarily  for  the 
Jury  and  was  submitted  under  Instructions 
of  which  no  complaint  Is  made,  the  principal 
contention  of  defendant  being  that  the  de- 
livery of  the  second  assignment  within  the 
period  of  17  days  from  the  delivery  of  the 
first  was  a  sufScient  departure  from  the 
terms  ot  the  contract  to  release  him  from 
liability. 

[I-S]  Defendant's  agreement  is  an  abso- 
lute one  to  become  "responsible  for  payment 
of  said  goods"  within  80  days  and  would 
seem  to  be  sufficiently  broad  to  cover  aU 
goods  indnded  In  the  contract  amounting  to 
600  pounds  monthly  for  a  period  slightly 
exceeding  6  months.  Conslderktlon  of  the 
question  of  defendant's  right  to  cancel  the 
contract  becomes  nnnecessary,  since  plain- 
tiff voluntarily  ceased  making  shipments  at 
defendant's  request  In  absence  of  evidence 
to  establish  the  time  for  delivery  or  definite- 
ly fix  the  quantity  of  each  shipment,  we  as- 
sume the  contract  was  Intended  to  be  op- 
erative from  its  date,  and.  In  fact,  this  was 
the  construction  placed  upon  it  by  the  par- 
ties, as  the  first  shipment  was  made  on  the 
day  the  guaranty  was  received.  Taking  the 
average  dally  supply  as  a  criterion,  the 
quantity  shipped  was  suffident  to  cover  a 
period  of  20  days,  and  at  the  expiration  of 
that  time  plaintiff's  duty  would  be  to  for- 
ward an  additional  supply.  Whether  sudi 
further  shipment  should  be  in  quantities 
suflMent  to  meet  defendant's  demand  for  a 
part  or  an  entire  month  was  apparently  left 
to  the  discretion  of  plaintiff,  who  testified 
that  in  making  shipments  the  quantity  of 
each  must  necessarily  depend  upon  the  ca- 
padty  of  the  barrel  available  at  the  time. 
The  second  barrel  containing  601  pounds 
was  also  insuffident  to  make  up  the  quan- 
tity required  for  the  ensuing  month,  and 
whether  or  not  there  was  an  overshipment 
nerasmrlly  depends  upon  the  time  of  mak- 
ing the  third  delivery.  As  the  second  ship- 
ment was  but  two  days  earlier  than  a  de- 
livery of  an  additional  supply  would  actual- 
ly be  due  computed  on  a  dally  basis,  it  might 
wdl  be  contended  a  further  delay  would 
not  be  consistent  with  good  business  Judg- 
ment or  with  an  honest  endeavor  on  the 
part  of  plaintiff  to  carry  out  his  contract 

The  assignments  of  error  are  overruled, 
and  the  Judgment  la  afflrmed. 
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(261  Pa.  432) 

In  r*  PliUMLrS  ESTATE]. 
Appei^  of  SHOEMAKER.  . 
(Supreme  Court  of  Peansylyania.    June  8, 

1.  Wills    ^9470  —  Constbttotioh    as    a 
Whole. 

Meaning  of  words  used  in  will  as  expressing 
intention  of  testatrix  are  to  be  read  in  connec- 
tion with  will  as  a  whole. 

2.  Wills  <S=>536— Exclttbion  or  Heib. 

While   a   residuary   clause   carries  all   not 
well  given,  an  heir  cannot  be  disinherited,  ex- 
cept by  express  words  or  by  necessary  implica- 
tion. 
8.  Wills  ®=9452— OoNarauonon— Bebiduabt 

Where  the  scales  hang  evenly,  the  intention 
of  testatrix  is  to  be  gathered  from  language  of 
will,  and,  if  it  is  doubtful  whether  the  partic- 
ular term  was  intended  to  carry  the  residue,  a 
construction  is  to  be  favored  which  most  nearly 
conforms  to  the  intestate  laws. 
4.  Wills  «=>587(6)— Oonbtbuctiok— Besidot 

—"Balance." 
Under  a  will  devising  $16,000  in  IS  separate 
legacies,  and  interest  on  $4,000  for  life,  and  pro- 
viding that,  if  estate  did  not  equal  amount  de- 
vised, eaoh  should  receive  pro  rata  of  amount 
willed,  aud,  if  exceeding  that  amount,  devising 
"balance"  to  a  nephew  and  niece,  the  latter  took 
merely  the  balance  over  the  legacies,  thay  not 
being  general  residuary  legatees ;  and  hence  the 
corpus  of  the  $4,000  did  not  pass  to  them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bal- 
ance.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Exceptions  by  Thomas  S.  Shoemaker  to 
adjudication  in  the  estate  of  Mary  P.  Plum- 
ly,  deceased.  Frcnn  a  decree  dismissing  the 
exceptions,  the  exceptant  appeals.  Bevers- 
ed,  and  record  remitted,  with  direction. 

Argued  before  MESTBEZAT,  POTTER, 
MOSCHZISKEB,  S^BAZEB,  and  WALUNQ, 
JJ. 

J.  H.  Shoemaker,  of  Philadelphia,  for 
appellant.  Henry  Budd,  of  PhUadelpUa. 
for  appellee. 

MOSCHZISKEB,  3.  Mary  P.  Plainly  died 
May  7,  1912,  leaving  a  will  whereby  she  dis- 
posed of  the  corpus,  or  principal,  of  $15,000, 
in  15  separate  legacies  ranging  In  amounts 
from  $100  to  $3,000.  In  addition  to  these  leg- 
acies, and  Interlarded  between  them,  she 
provides: 

"To  my  brother-in-law,  John  M.  Plumly,  I 
will  the  interest  of  four  thousand  dollars  during 
his  lifetime." 

After  the  last  bequest  In  the  testament, 
the  following  provision  appears: 

"If  my  estate  should  not  reach  the  amonnt  as 
willed,  uien  I  wish  each  <Hie  to  receive  pro  rata 
of  the  amonnt  as  willed,  and  if  on  the  other 
hand  it  should  exceed  the  amount,  I  wish  the 
balance  to  be  divided  between  my  nephew,  Eu- 
gene EC  Plumly,  and  my  niece,  R.  May  Swaim, 
or  their  heirs.    I  wish    *    *    *    all  taxes  to  be 

Kid  out  of  the  estate  on  the  four  thousand  I 
ve  left  him  [John  M.  Plumly],  so  he  can  have 
the  full  interest  on  what  I  have  left  him.'.' 


John  M.  Plumly  died  May  29,  191«.    At 

the  audit  In  the  court  below,  one-half  of  the 
$4,000  from  which  Mr.  Plumly  had  received 
the  income  during  his  life  was  claimed  by 
Thomas  S.  Shoemaker,  as  one  of  the  heirs 
of  testatrix,  under  the  intestate  laws,  and  al- 
so by  Eugene  K.  Plumly,  as  a  residuary  leg- 
atee, under  the  above  quoted  testamentary 
provision.  The  Orphans'  Court  decided  in 
favor  of  the  latter  (Lamorelle  and  Gest,  JJ., 
dissenting),  and  the  former  has  am>ealed. 
It  was  admitted  at  the  audit  that: 

"The  excess  of  testatrix's  estate,  after  pay- 
ment of  legacies,  including  the  trust  legacy  of 
$4,O0O,  and  all  expenses,  was  something  leas 
than  $100." 

The  question  for  determination  Is:  Do 
the  words  of  the  will  coostltute  E>ugene  K. 
Plumly  and  B.  May  Swalm  general  resid- 
uary legatees,  so  that,  upon  the  death  of 
John  M.  Plumly,  the  corpus  of  the  $4,000  Is 
to  be  divided  between  them,  or  does  testa- 
trix simply  give  to  them  the  balance.  If  any, 
of  her  property  ofver  and  above  the  total  of 
the  sums  previously  named  In  her  will;  L 
e.,  the  above-mentioned  sum  of  "leas  than 
$100"? 

[1]  The  controlling  Inquiry  Is:  What 
meuilng  Is  conveyed,  as  to  the  Intent  of  the 
testatrix,  by  the  words  employed  in  the  part 
of  the  will  under  Immediate  consideration, 
read  in  connection  with  the  document  as  a 
whole;  for,  when  so  looked  at.  If  the  mean- 
ing Is  clear,  there  is  no  necessity  for  the 
application  of  technical  rules  of  construc- 
tion. If  such  meaning  leads  to  a  partial  In- 
testacy, even  though  the  testatrix  might 
have  thought  she  had  avoided  this  result, 
the  heirs  under  the  intestate  laws  will  take 
to  the  exclusion  of  those  claiming  as  resid- 
uary legatees — that  Is  to  say,  should  the 
tatter's  claim  be  Inconsistent  with  the  appar- 
ent meaning  of  the  language  employed  In 
the  wlU. 

[2-4]  A  dose  study  of  the  present  document 
convinces  us  that  the  testatrix  did  not  Intend 
thereby  to  constitute  Eugene  K.  Plumly  and 
R.   May   Swalm  general   residuary  legatees. 
We  must  assume  M!rs.  Plumly  knew  In  a 
general  way  of  what  her  estate  consisted; 
but  it  Is  a^iarent  she  did  not  know  the  exact 
amount  for  which  her  securities  would  seU. 
Evidently,  however,  she  anticipated  that  the 
sum  likely  to  be  realized  and  the  total  of 
the  amounts  contemplatad  by  her   as   bo- 
quests  would  about  equal  eadi  other,  leav- 
ing either  a  slight  deficiency  or  a  small  ex- 
cess.    With  this  In  iulDd„lt  Is  only  reason- 
able to  assume  that  she  used  the  word  "bal- 
ance" In  a  mathematical  sense,  meaning  re- 
mainder over  and  about  a  sum  total,  and  not 
In  the  general  sense  of  all  her  estate  which 
might  remain  undisposed  of.    In  other  words, 
the  language  employed  Indicates  that  what 
testatrix  had  In  mind,  when  she  disposed 
of  "the  balance"  to  Eugene  K.  Plumly  and 
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B.  Msy  Swaim,  was  any  amonnt  In  excess  of 
what  she  for  the  moment  considered  "as  will- 
ed"  by  the  prior  bequests,  and  not  her  general 
residuary  estate,  If  any. 

While  Mrs.  Plumly  gave  only  the  Intex^ 
est  on  $4,000  to  John  M.  Plumly,  and  not 
the  principal,  yet  It  Is  apparent,  from  the 
final  language  employed  In  the  particular  tes- 
tamentary proTislon  under  consideration 
that  she  had  this  $4,000  In  mind  "as  wUl 
ed,"  when  she  provided  for  the  disposition 
of  "the  balance."  As  we  read  the  words 
used  by  testatrix.  In  the  part  of  the  will  now 
before  us,  the  thoughts  thereby  expressed 
concern  a  division,  either  in  case  of  a  short- 
age In  the  total  necessary  to  meet  the  aggre- 
gate of  the  amounts  already  mentioned  by 
ber  or  in  the  event  of  a  balance  above  such 
total,  and,  apparently,  she  had  no  thought 
of  an  eventual  dlqMsltion  of  any  part  of  her 
estate  after  the  death  of  John  M.  Plumly. 
We  agree  with  the  following  view  expressed 
In  the  dissenting  oi>lnlon  written  by  Judge 
LamoreUe,  of  the  court  below: 

"If  the  clause  was  intended  to  dispoie  of  all 
of  the  residue,  the  auditing  judge  was  undoubt- 
edly right;  bnt  was  it  the  purpose  and  intent 
ot  testatrix  to  write  into  the  will  a  clause  dis- 
posing of  any  residue  save  and  ezoept  such  aur^ 
plus  as  mignt  exist  after  totaling  all  of  her 
feeacies?  What  was  the  amount  'as  willed' 7 
Manifestly  all  that  she  had  given,  indudine,  of 
course,  the  $4,000  left  in  trust.  Testatrix,  Hav- 
ing thus  disposed  of  all  her  effects,  seemed  to 
realize  that,  if  her  possessions  were  unequal 
to  her  gifts,  it  was  incumbent  upon  her  to  pro- 
vide for  a  pro  rata  abatement;  and,  having 
incorporated  this  clause  in  ber  will,  what  more 
natural  than  that  she  should  at  the  same  time 
cover  a  possible  increase  and  make  disposition 
of  such  surplus,  if  any?  That,  and  that  only, 
to  my  mind,  was  the  intention  as  determined  by 
the  language  used.  If  this  clause  had  not  been 
inserted,  an  intestacy  as  to  the  $4,000  on  the 
death  of  John  M.  Plumly  [certainly]  would  have 
resulted ;  and,  if  the  testatrix  did  not  Intend  by 
this  clause  to  dispose  of  the  $4,000,  why  should 
we  resort  to  an  artificial  rule  of  construction 
[to  bring  about  that  result]?  'Balance'  is  the 
word  used  by  testatrix,  and  "balance,'  consider- 
ing the  context,  can  mean  but  one  thing,  the 
excess  over  and  above  the  legacies  given.  WhUe 
it  is;  of  course,  true  that  a  residuary  clause 
carries  all  not  well  given,  it  is  equally  true  that 
an  heir  cannot  be  disinherited  except  by  ex- 
press words  or  necessary  implication.  Citation 
of  authority  on  these  weU  known  propositions 
is  unnecessary.  Where,  however,  the  scales 
hang  perfectly  even,  the  intent  of  the  testator 
is  to  be  gathered  from  the  language  of  the  will 
[alone] ;  and,  if  it  be  doubtful  whether  a  parr 
ticnlar  item  was  intended  to  carr^  the  residue, 
a  construction  is  to  be  favored  which  most  near- 
ly conforms  to  the  intestate  laws."     ' 

If  the  testatrix  meant  Eugene  K.  Plumly 
and  R.  May  Swalm  to  take  only  tibe  balance 
over  and  above  the  aggregate  of  the  amounts 
previously  mentioned  In  her  testament  "as 
willed,"  and  we  have  already  decided  such 
to  be  the  meaning  conveyed  by  the  words 
abe  employed,  then  it  Is  clear  that  she  did 
not  Intend  to  designate  them  as  general  re- 
siduary legatees,  and  they  cannot  claim  as 
flucfa  against  those  entitled  under  t&e  Intes- 
tate la^^ 


The  asslgnmemts  of  error  are  sustained, 
the  decree  of  the  court  bdow  is  reversed, 
and  the  record  Is  remitted,  with  directions 
to  make  distribution  in  accordance  with  the 
views  here  expressed;  costs  to  be  paid  out 
of  the  estate. 

cm  Pa.  S20) 
FERRT  et  al.  v.  WBDGB  et  al. 

(Supreme  Court  of  Pennsylvania.     June  8, 
1918.) 

Waters  and  Wateb  CbtTBaBs  e=9l77(l)  — 
Dams— Obstbttotion  of  Waixb  —  Injunc- 
tion. 
On  bill  in  equity  to  enjoin  riparian  owner 
on   one   side  of   stream  from  erecting   a  wall 
higher   than   that  on   opposite  side  increasing 
overflow  upon  land  mi  opposite  side   in   flood 
time,  injunction  compelling  removal  of  wall  so 
far  as  it  iHurricaded  natural  flow  over  defend- 
ant's land  was  proper. 

Appeal  from  Court  of  Common  Pleas,  Tio- 
ga County. 

Bin  In  equity  for  Injunction  by  Cllve  O. 
Ferry  and  others  against  Henry  Wedge  and 
others.  F'rom  a  decree  for  plaintiffs,  de- 
fendants appeal.     Appeal  dismissed. 

From  the  record  it  appeared  that  Norris 
brook  is  a  rapid  mountain  stream  in  Middle- 
bury  township,  Tioga  county.  Pa.,  atwut 
nine  miles  in  length,  flowing  easterly,  and 
the  imint  where  it  emerges  from  the  hills  is 
practically  the  watershed  between  the  head- 
waters of  Marsh  creek  and  the  headwaters 
of  Crooked  creek,  dlfTerent  branches  of  the 
headwaters  of  the  SuBQuehanna  river,  and 
for  a  distanoe  of  about  three-fourths  of  a 
mile  at  the  east  end  of  said  stream  it  flows ' 
over  flat  bottom  lands,  the  lands  of  the 
plalntifrs  lying  mostly  to  the  north  and  the 
lands  of  the  defendants  lying  mostly  to  the 
south  Of  said  stream.  In  December,  1916, 
shortly  before  the  present  suit  was  com- 
menced, Henry  Wedge  and  Imogene  Wedge, 
the  owners  of  the  land  through  which  said 
Norris  brook  flows  immediately  east  of  the 
point  where  the  stream  emerges  from  the 
hills,  started  and  undertook  to  change  the 
whole  course  of  said  Norris  brook  and  have 
it  run  along  the  south  line  of  lands  of  O.  C. 
Ferry,  ope  of  the  plalntifts;  and  Immediate- 
ly a  suit  in  equity  was  commenced,  and  an 
injunction  was  issued  by  the  court  of  com- 
mon pleas  of  Tioga  county  enjoining  said 
Henry  and  Imogene  Wedge  from  changing 
the  course  of  said  stream,  to  which  suit  the' 
defendants  made  no  reply  and  a  decree  pro 
confesso  was  entered,  and  the  course  of  the 
stream  was  not  changed.  Immediately  there- 
after the  defendants  in  the  presoit  suit  com- 
menced to  barricade  and  raise  the  wall  or 
embankment  along  the  south  side  of  said 
stream  and  built  and  constructed  an  embank- 
ment, wall,  or  water  obstruction  along  the 
south  side  of  said  stream  beginning  at  the 
foot  of  the  hill  where  said  stream  emerges 
from  the  hills,  whl^  embankment  was  built 
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of  large  ston^a,  logs,  and  iiit  i^led  togetber 
In  a  compact  mass  and  Tatylnir  ^  belgbt 
from  three  to  fonr  feet,  and  extending  east- 
erly completely  across  a  depreaaloo,  sag,  or 
low  place,  and  thence  running  on  east  a 
distance  of  884  feet  to  a  point  close  to  the 
bank  of  said  stream,  and  such  wall  was  ballt 
by  the  defendants  with  the  express  purpose 
of  filling  up  said  natural  depression  and 
8t<^Ving  the  waters  of  Norrls  brook  from 
flowing  south  throngh  the  same,  which  was 
the  natural  channel,  for  them  to  take  and 
bad  been  for  many  years. 

The  lower  court's  eighth  and  tenth  find- 
ings of  fact  were  as  follows: 

"(8)  In  times  of  high  water  considerable 
quandties  X>t  sand  and  gravel  are  washed  down 
from  the  hills  which  are  west  of  the  paint  in 
question,  and  are  deposited  along  the  line  of  this 
stream,  and  more  especially  so  after  getting 
some  25  rods  from  the  hill  where  the  stream 
becomes  less  rapid;  but  this  washing  has  a 
tendency  to  fill  the  stream  in  its  entire  length, 
eapedaUy  over  the  flat  lands." 

"(1$  We  fiurther  find  from  the  evidence  that 
the  effect  of  this  wall  or  barricade  of  the  water, 
if  allowed  to  remain  at  the  west  end,  wiU  in- 
crease the  damage  to  the  lands  of  the  plaintifls 
by  increasing  the  quantity  of  water  in  Norris 
brook  in  times  of  flood  and  Increasing  the  oveiv 
flow  from  the  same  upon  the  lands  of  the  pUdn- 
tlffs  along  the  lower  levels  of  the  stream,  and 
will  constitute  more  or  less  of  a  peril  to  the 
lands  of  the  plaintiffs  and  will  impair  the  value 
of  said  lands." 

The  \ower  court  entered  a  decree  conii)ell- 
Ing  defendants  to  remove  the  wall  at  and 
along  that  part  of  the  stream  acting  as  a 
barricade  to  the  natural  flow  of  the  water 
over  defendants'  land  In  time  of  high  watertj. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, MOSCHZISKBR,  FRAZEEt,  and 
WAIiLING,  JJ. 

David  Oameron,  A.  B.  Donsmore^  and  P. 
J.  Bdwards,  all  of  Wellsboro^  tar  appellants. 
Frank  B.  Rockwell,  of  Wellsboroi  and  Chea- 
ter H.  Asbton,  of  Knozvllle,  for  appellees. 

PSIR  CURIAM.  The  findings  of  fact  by 
the  learned  chancellor  below  are  not  assign- 
ed as  error,  and  the  decree  is  afilrmed  on 
the  eighth  and  tenth. 

Appeal  dismissed,  at  app^Uant^  oosta 

tin  Ak  4N> 

COMMONWEAI/TH  v.  DANTIMD. 

(Supreme  Court  of  Pennaylvania.    June  8, 

iwa) 

1.  ROBBKBT  ^»9— FkLONIOTO  TAKDia. 

"Robbery"  is  the  felonious  and  ftwcible  tak- 
ing from  person  of  another  of  goods  or  money 
to  any  value  by  violence  or  by  putting  in  fear, 
and  offense  is  complete  if  there  is  a  taking  in 
presence  of  although  not  from  owner's  psiadn 
by  putting  in  fear. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Seriet,  Robbery.] 

2.  HoiaCIDE     «S>263(1)  —  MUBDEB     IK     FiBST 

Dbobeic— StrFFioiENCT  or  Etidkncb. 
EMdenee  Mid  to  sustain  a  conviction  of 
murder  in  tke  first  degree. 


Appeal  ftom  Oonrt  ot  Oyer  and  Tennlner, 
WestmoreSand  County. 

John  Baptist  Dantine  was  ooDTlcted  of 
murder  in  the  first  degree,  and  he  appeals. 
Affirmed,  wltb  direction  tbat  record  be  re- 
mitted for  purpose  of  execntton. 

From  the  record  it  appeared  that  on  tbe 
night  of  Febmary  17, 1917,  the  dead  body  ot 
Iioulse  Delare,  a  woman  65  years  of  age,  was 
found  on  tbe  floor  of  an  inclosed  porch,  just 
outside  tbe  kitchen  door  of  her  home  at 
Jeannette,  Pa.  The  deceased  was  badly  beat- 
en and  had  come  to  her  death  as  the  result 
of  violence  Infilcted  upon  her  body.  At  3 
o'clock  on  the  afternoon  of  the  same  day, 
the  decedent's  son  gave  her  $70,  which  she 
put  in  a  bureau  drawer  in  the  bedroom.  The 
son  then  went  to  Pittsburgh  and  did  not  re- 
turn home  until  late  that  night,  when  be 
found  his  mother  dead,  and  the  bedroom  - 
showing  evidence  of  a  violent  struggle.  Ibe 
drawer  in  whldh  the  $70  bad  been  put  had 
been  forced  open  and  the  money  taken.  Tbe 
defendant  was  arrested  later  the  same  nigbt. 
The  oonditlcm  of  his  raincoat  and  trousers 
then  indicated  that  they  had  been  recently 
washed.  There  was  blood  on  bis  raincoat, 
spectacles,  and  on  his  underwear.  There 
were  scratches  on  defendant  and  finger 
marks  on  the  back  ot  his  raincoat. 

There  was  evidence  that  on  the  evening 
of  the  murder  defendant  was  in  the  wash- 
room of  a  hctfel  in  Jeannette  washing  his 
raincoat  and  trousers,  that  immediately 
thereafter  he  boarded  a  street  car  on  which 
be  several  times  displayed  a  roll  of  bills, 
stated  that  be  bad  $50,  and  paid  a  stranger's 
car  fare.  It  appeared  that  the  day  of  tbe  com- 
mission of  the  crime  was  pay  day  at  tbe 
plant  at  which  defendant  worked,  and  that 
he  bad  rec^ved  only  $2.50,  and  cm  the  pay 
day  at  tbe  previous  week  had  been  paid  on^ 
$8J25.  A  short  time  before  February  1^ 
1917,  he  borrowed  money  from  a  friend  stat- 
ing that  he  was  out  of  funds.  He  had  not 
paid  his  board  bill  for  months.  The  defend- 
ant admitted  that  he  bad  committed'  the 
crime  to  officers  in  the  lockup  after  his  ar- 
rest and  later  In  Jail  to  bis  brother  in  the 
presence  of  a  friend. 

The  Jury  found  a  verdict  of  guilty  of  mur- 
der of  the  first  degree,  upon  wbidi  sentoioe 
of  death  was  snbeeqnently  passed. 

Argued  before  BEOWN,  0.  J.,  and  STEW- 
ART, MOSOHZISKER,  FBAZEB,  and  WAI» 
UNO,  JJ. 

James  I>.  Kennedy,  of  Orcaisborg,  for  ap- 
pellant. O.  Ward  Bicber  and  Nevln  A.  OOrt, 
Dlst  Atty.,  both  ot  Oreensburg;  for  tbo  Oom- 
monwealtb. 

PBB  OURIAM.  [1,2]  Tbe  ooatentlon  at 
the  commonwealth  on  tbe  trial  of  tbe  prison- 
er waa  that  he  kiUed  the  deoeasBd  in  tbe  pec- 
petratloD  of.  or  the  .irtteinpt  to  perpetrate^ 
robbery,  and  that  bis  offense  was  tberefer* 
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mnrder  of  the  fltst  degree  under,  the  statnte. 
The  Jury  found  htm  guilty  of  that  crime, 
and,  on  this  appeal  from  the  Judgment  pro- 
nounced against  him,  his  main  complaint  Is 
that  the  learned  trial  Judge  erred  in  defining 
"robbery"  to  the  Jury.  WhUe  It  Is  the  fe- 
lonious and  forcible  taking  fnim  the  person 
of  another  of  goods  or  money  to  any  value 
by  Tlolence  or  putting  In  fear,  the  offense  la 
complete  If  th^  are  taken  In  the  presence 
of  the  owner  by  violence  or  putting  in  fear. 
In  other  words,  it  Is  not  necessary  fbr  the 
completion  of  the  offense  that  they  be  taken 
from  the  person  of  the  owner.  2  Bast,  P.  O. 
<X  le,  {  124;  2  Soscoe's  Criminal  Bvi- 
drace,  986;  2  Wharton's  Orimlnal  Law,  i 
1081 ;  Triditetf  s  PennsylTania  Orimlnal  Law, 
664;  United  States  y.  Jones,  No.  16,494,  26 
Fed.  Oas.  663. 

The  first  four  asslgnmaits  are  dlsmlMed. 
The  Ingredients  necessary  to  constitute  mur> 
der  of  the  first  degree  having  been  proved  to 
exist,  the  fifth  assignment  is  overruled,  and 
the  Judgment  is  affirmed,  with  direction  that 
the  record  be  remitted  for  the  purpose  of 
execution. 

(Ml  Pa.  4in 

In  re  WOOD'S  BXSTATB. 

(Supreme    Court   of   Pennsylvania.      June   8, 
19ia) 

1.  Wills    <S=>686(2)  —  TESCAXKifTABT  Tbttst 
— Tbeminatioit. 

Where  testator  left  property  in  trust  to  di- 
vide i»roceedB  equally  between  two  daughters, 
and  one  daughter  died,  the  other  who  was  sui 
juris  was  presently  entitled  to  receive  one-half 
the  trust  fund  as  the  only  person  interested, 
notwithstanding  the  trust  m  terms  was  active. 

2.  Wiixs   «=>687(2)— Tbstamintabt  Tbusi— 

TEBiaNATlON— EHVISIOK  OT  B'UKD. 

Where  will  .devised  property  in  trust  to 
divide  proceeds  equally  between  two  daughters, 
the  representatives  of  a  deceased  daughter  were 
entitled  to  one-half  of  the  trust  estate,  upon  its 
termination  by  the  surviving  daughter. 

Appeal  from  Orphans'  Ciourt,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Ridiard  D. 
Wood,  deceased^  From  a  decree  dismiasing 
•xceptions  to  an  adjudication,  Oeorge  Wood, 
trustee,  and  R.  Francis  Wood,  substituted 
trustee  for  Mary  and  JnUa  Wood  under  the 
yiUl  of  testator,  appeaL    Affirmed. 

The  facts  ai^ear  in  the  following  opinion 
of  Crest,  J.,  BUT  exceptions  to  adjudication: 

The  testator  by  his  will  gave  to  his  sons  cer- 
tain personal  property  and  the  proceeds  of 
certain  real  estate  to  be  held  in  trust  by  them 
for  the  use  of  his  daughters,  Mary  and  Julia, 
"the  proceeds  to  be  equally  divided  between 
them  *  *  *  and  desire  said  trustees  to  pay 
them  equally  the  net  proceeds  of  the  above-nam- 
«d  propertv  derived  from  dividends,  rents  and 
interest  after  payment  of  taxes  and  current 
repairs.  And  in  case  a  majori^  of  the  said 
trustees  deem  it  for  the  interest  and  safety  of 
the  property  so  bequeathed  to  Mary  and  Julia 
"Wood  and  with  their  consent  to  sell  any  of  the 
Sibove  mentioned  trust  property  and  invest  it 
in  the  bonds  of  the  tJnited  States,  I  understand  , 


that  in  (his  devise  that  the  said  lifary  and 
Julia  Wood  shall  have  power  to  dispose  of 
equal  portions  of  this  estate  so  held  for  them 
in  trust  by  will."  Under  this  trust,  the  ac- 
countants took  possession  of  the  property  and 
aidministered  it  for  many  years.  Testator's 
daughter  Mary  is  now  deceased.  His  daughter 
Julia  survives.  Upon  the  audit  of  the  trustees' 
account,  filed  because  of  the  death  of  Mary, 
the  auditing  judge  awarded  one  half  of  the 
trust  fund  to  the  legal  representatives  of  Mary's 
estate,  and  the  other  hiilf  to  Julia  under  her 
petition  to  have  the  trust  terminated. 

There  are  two  sets  of  exceptions  filed  to  the 
adjudloatioD ;  the  first  relates  to  the  trust  for 
Julia  Wood,  amd  the  second  to  that  for  Mary 
Wood.  The  first  exceptions  are  dismissed  by  a 
divided  court,  the  four  judges  who  heard  the 
argument  being  equally  divided  in  their  opin- 
ions; but  we  all  agree  that  the  second  excep- 
tions should  be  dismissed. 

[I]  As  to  the  trust  for  Julia  Wood:  The  au- 
diting judge  has  oonciselr  and  accurately  stated 
his  reasons  tor  finding  that  the  cestui. que  trust 
is  presentlj  entitled  to  demand  and  receive  the 
assets  held  for  her.  In  addition  to  what  has 
been  said,  we  add  that  the  principles  that 
should  govern  tiiis  case  are  wdl  set  forth  in 
Bodrigue's  App.,  22  Wkly.  Notes  Gas.  358, 
where  there  was  a  devise  of  real  and  i>ersonal 
estate  to  trustees,  who  were  required  to  apply 
all  the  proceeds  and  profits  thereof  to  the  per- 
sonal use  of  the  testator's  daughter  and  to  her 
suppwt  and  benefit  from  time  to  time  as  she 
ma^  need  and  require  when  by  her  demanded  in 
writing  for  herself  and  her  children,  but  not  to 
be  applied  or  used  otherwise.  The  Supreme 
Ckiurt  said:  "But  the  trustees  have  «o  func- 
tions except  merely  to  apply  all  the  proceeds 
and  profits  of  the  estate  to  the  personal  use 
of  the  appellant  as  she  might  require  it  There 
is  no  limitation  over  of  either  the  income  or 
principal  of  the  estate  to  any  person.  There 
are  no  other  estates  or  interests  to  be  preeerv'. 
ed.  It  is  not  a  spendthrift  trust  It  was  not  a 
trust  for  protection  during  coverture,  as  the 
appellant  was  a  wUow  and  not  in  contempla- 
tion of  marriage.  No  ultimate  purpose  of  any 
kind,  requiring  the  continuance  of  uie  trust  u 
expressed  in  ue  wHI,  or  can  be  implied  from 
its  terms,  except  the  mere  payment  of  the  in- 
come to  the  cestui  que  trust"  Rodrigue's  Bs- 
tate  has  been  followed  in  Marshall's  Est,  30 
Wkly.  Notes  Cas.  228;  Audenried's  EM.,  4 
Pa.  IMst  Bep.  607;  Keyser's  Est,  6  Pa.  D.  B. 
181. 

It  is  not  sufficient  to  show  that  the  trust  ac- 
cording to  its  terms  is  active.  There  must  be 
something  else  to  support  the  trust,  and  this  is 
sufiident  to  distinguish  the  cases  cited  to  sup- 

?ort  the  contrary  opinion.  In  Hemphill's  Est, 
80  Pa.  87,  86  Ati.  406,  hi  Eshbach^s  Ebt,  lOT . 
Pa.  153,  46  Ati.  905,  and  in  Mooney's  Est.,  206 
Pa.  418,  64  AtL  1094,  there  were  remainder  in- 
terests to  be  protected.  In  Shower's  Est,  211 
Pa.  297,  60  Ati.  789,  the  Supreme  Court  point- 
ed out  the  purpose  of  the  testator  that  the  in- 
come should  not  be  liable  for  the  debts  of  the 
beneficiaries  or  subject  to  anticipation  by  them. 
Spring's  Est,  216  Pa.  629,  66  Ati.  110,  appears 
to  have  been  decided  on  the  discretionary  pow- 
ers vested  in  the  trustee. 

The  prindple  that  underlies  this  case  is  clear- 
ly that  of  Gulbertsott's  App.,  76  Pa.  146,  hold- 
ing that,  where  all  parties  in  Interest  are  sui 
juris,  the  trust  may  be  ended  by  their  agree- 
ment, and  that  Julia  Wood  is  the  only  party 
in  Interest  under  this  will  is  perfectly  dear. 
The  principle  of  Gnlbertson's  Estate  has  been 
recently  affirmed  in  Stafford's  Est,  258  Pa.  696, 
102  AtL  222,  where  Mr.  Justice  Moschzisker 
reviewed  the  authorities.  As  therefore  Julia 
Wood  is  the  only  person  having  any  interest  in 
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the  tnut,'  we  are  of  opinion  that  she  ia  entitled 
to  terminate  die  trust  and  receive  it  in  her 
own  right 

[2]  As  to  the  trust  for  Mary  Wood,  who  is 
now  deceased:  As  we  have  stated,  we  are  all 
of  opinion  that  the  award  to  her  personal  rep- 
resentatives waa  correct  Millard's  App.,  87 
Pa.  457.  She  was  the  only  person  interested, 
and  the  mere  fact  that  she  waa  given  the  power 
to  dispose  of  the  estate  by  will  is  an  affirmance 
of  the  testator's  intent  that  she  should  have 
control  of  the  estate  rather  than  a  restriction 
upon  her  interest  in  it  Shallcross's  Bst,  13 
FhUa.  874. 

The  conrt  dismissed  the  exceptions. 
Cfeorge  Wood,  trustee,  and  R.  Francis  Wood, 
aubstltuted  trustee,  appealed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZBR,  JJ. 

James  Wilson  Bayard,  of  Philadelphia,  for 
appellants.  Owen  J.  Roberts  and  Oonlen, 
Brinton  &  Acker,  all  of  Philadelphia,  for 
administrators  of  estate  of  Mary  Wood,  de- 
ceased. W.  W.  Montgomery,  Jr.,  of  Phila- 
delphia, for  appellee  Julia  Wood. 

PER  CURIAM.  The  decree  In  this  case 
la  affirmed,  at  the  costs  of  the  appellants, 
on  the  opinion  of  the  learned  court  below  dis- 
missing the  exertions  to  the  adjudication. 


(an.  Pa.  171) 
HOFFMAN 


T.  Oirr  OF  PHILADELPHIA. 


(Supreme  Court  of  Pennsylvania.    Jane  8, 
19ia) 

1.  Eminent  Domain  «=>296— Pbookkdinq  to 
Fix  Damaoes— Delat  in  Paying  Awaed  — 
BUBDEN  of  Pboof. 

In  proceeding  to  fix  damages  caused  by  a 
city's  taking  of  land,  the  burden  is  upon  the 
city  to  show  facts  excusing  its  delay  in  making 
payment 

2.  Eminent  Douain  «s>302— Dei.at  in  Fat- 
ing AwAsn— Damages. 

Where  there  was  no  showing  that  plaintifF, 
whose  land  had  been  condemned  by  city,  had 
stubbornly  refused  to  agree  with  city  as  to  what 
it  should  pay  him  or  was  responsible  for  delay 
in  payment  and  where  it  did  not  appear  on  trial 
which  party  had  appealed  from  award  of  view- 
ers, the  owner  was  entitled  to  compensation  for 
delay. 

8.  Trial  «s>296(2)— Ebbonbotts  iNSTBUonoir 
■     —Cube. 

Error,  in  charge  permitting  finding,  with- 
out evidence,  that  one  whose  proper^  had  been 
taken  by  city  was  responsible  for  delay  in  pay- 
ment so  as  to  defeat  nis  right  to  compensation 
for  such  delay,  was  not  cured  by  other  cor- 
rect instructions. 

Appeal  from  Court  of  CJommon  Pleas,  Phil- 
adelphia County. 

Proceedings  by  Benjamin  Hoffman  against 
the  City  of  Philadelphia  for  damages  sus- 
tained In  the  taking  of  lands  for  a  park. 
Verdict  for  plaintiff  for  $18,000  and  judg- 
ment thereon,  and  he  ai^eals.  Reversed, 
with  a  venire  facias  de  novo. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 


Edwin  O.  Lewis  and  J.  Lee  Patton,  both 
ot  Plilladelphia,  for  appellant  John  P.  Con- 
nelly, City  Sol.,  Hubert  J.  Horan,  Jr.,  and 
Glenn  a  Mead,  Asst  City  Sols.,  all  of  Phil- 
adelphia, for  appellee. 

BROWN,  O.  J.  The  proceeding  in  the 
court  below  was  an  issue  for  the  ascertain- 
ment of  damages  sustained  by  the  plaintiff 
in  the  taking  of  his  land  by  the  city  of  Phil- 
adelphia for  park  purposes.  On  his  appeal 
from  the  Judgment  on  the  verdict  in  his  fa- 
vor, his  sole  complaint  is  that  the  trial  Judge 
erred  in  instructing  the  jury  as  to  his  right 
to  compensation  for  delay  In  paying  him  his 
damages. 

[1,2]  The  six  assignments  of  error  raise 
no  other  question.  In  his  opinion  refusing 
a  new  trial  the  learned  trial  judge  comments 
on  certain  facts  as  having  been  sufficient  to 
warrant  a  finding  that  the  claim  of  the  plain- 
tiff was  so  excessive  and  unconscionable  as 
to  Jnstify  the  defendant  in  refusing  payment 
of  it  This  comment  was  inadvertently  made, 
for  the  facta  to  which  reference  was  thus 
made  were  not  before  the  Jury.  Whether  the 
instructions  complained  of  were  erroneous 
depended  entirely  upon  what  the  fticts  were 
upon  which  the  Jury  were  to  pass  on  plain- 
tiff's claim  to  compensation  for  the  delay  in 
paying  him  for  the  damages  he  sustained, 
and  we  proceed  to  state  them.  The  land  was 
taken  in  1910,  and  there  was,  of  course,  a 
finding  by  a  Jury  of  view  in  the  first  instance 
of  the  amount  of  damage  the  plaintiff  had 
sustained.  The  issue  in  the  common  pleas 
followed  an  appeal  from  that  finding,  but  It 
did  not  appear  on  the  trial  below  whether  the 
Claimant  or  thel  city  had  aifpealed.  In 
1917 — ^nearly  seven  years  after  the  land  bad 
been  taken — ^plalntifTs  claim  for  damages 
was  submitted  to  a  jury  in  this  issue.  There 
was  absolutely  nothing  before  them  to  have 
justified  a  finding  that,  during  ttila  long  de- 
lay, he  had  ever  refused  to  name  an  amount 
he  was  willing  to  accept  as  compensation,  or 
had  ever  made  an  unreasonable  or  exorbi- 
tant demand  for  the  same,  and  the  law  did 
not  presume  such  action  on  his  part.  He 
was  not  called  as  a  witness  In  the  case,  and 
there  was  therefore  nothing  from  hlzn  to 
indicate  what  sum  he  had  Claimed.  True, 
his  witnesses  differed  from  those  called  by 
the  dty  in  their  estimate  of  the  damages  sus- 
tained; but  this  was  no  ground  for  iindlng 
that  the  plaintlfTs  claim  liad  been  so  exces- 
sive and  unconscionable  as  to  have  justifled 
the  defendant  in  withholding  payment  from 
him.  The  case  as  presented  to  the  jury  on 
the  question  of  his  right  to  compensation  for 
the  delay  in  paying  him  cast  the  burden  upon 
the  dty  of  showing  the  facts  excusing  Its 
delay  in  paying  him.  But  it  did  not  assume 
that  burden,  and  as  there  was  absolutely 
nothing  in  the  evidence  to  show  tliat  tbe 
plaintiff  had  stubtmmly  refused  to  come  to 
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an  agreement  with  the  dty  as  to  what  It 
should  pay  him,  or  that  he  waa  responsible 
In  any  way  for  the  delay  In  paying  him,  he 
was  entitled  to  compensation  for  the  delay, 
and  the  Jury  should  have  been  unqualifiedly 
so  Instructed.  Wayne  t.  Pennsylvania  R. 
Co.,  231  Pa.  612,  80  AtL  1097?  Hoffman  v. 
City  of  Philadelphia,  250  Pa.  1,  96  Atl.  388. 

[3]  While  the  learned  trial  Judge  followed, 
In  some  portions  of  his  charge,  what  has  been 
distinctly  ruled  by  the  two  foregoing  cases. 
In  others  portions  of  it  he  departed  from 
them  and  gave  a  Ucense  to  the  Jury  to  find, 
in  utter  absence  of  anything  to  Justify  the 
finding,  that  the  delay  on  the  part  of  the 
dty  in  paying  was  right  and  proper.  In  the 
extract  from  the  charge  which  is  the  subject 
of  the  second  assignment  of  error,  the  in- 
Btmctlon  was: 

"Whether  there  has  been  a  right  and  preper 
delay  depends  apon  what  yon  believe  to  be  the 
facta  of  the  case." 

And,  in  the  answer  to  the  second  and  third 
points  presented  by  the  plaintiff,  the  farther 
instruction  as  to  compensation  for  delay  was: 

"Bnt  in  fact  he  may  not  be  so  entitled.  If 
he  has  disapnointed  the  law  and  stubbornly 
refused  to  name  an  amount  which  he  would  be 
willing  to  accept  as  compensation,  or  in  the 
same  spirit  has  been  extortionate  in  his  demands 
and  has  named'  a  snm  exorbitant  and  unreason- 
able, a  Jurr  might  well  find  that  he  has  himself 
tmjnstiflably  provoked  the  delay  and  deny  him 
all  damages  therefor." 

These  erroneous  Instructions  were  not  cur- 
ed by  others  that  were  correct,  for  the  Jury 
may  have  found,  under  the  license  given 
them,  that  the  plaintiff  had  himself  to  blame 
for  not  getting  his  damages  promptly  from 
the  dty.  Sudi  license  ought  not  to  have  been 
given  them ;  on  the  other  hand,  the  instruc- 
tions asked  fbr  by  plaintiff's  second  and 
third  points  should  have  been  unqualifiedly 
given. 

The  second  and  fourth  assignments  of  er- 
ror are  sustained,  and  the  Judgment  is  re- 
versed with  a  venire  fadas  de  novo. 

<2«1  Pa.  484)  ■=- 

■      In  re  MASLOWSKI'S  KSTATD. 

(Supreme    Court    of    Pennsylvania.      June    8, 
19ia) 

1.  Appxai.  ANn  Ebbob  «=>77(2}— DECisioir 
RxviEWABLB— Inteblootttobt  Obdbb— Coh- 

riBUATION    OF    SAXB. 

•  An  order  directing  an  administrator  to  ap- 
ply for  an  order  of  conrt  to  sell  decedent's  real- 
ty  to  pay  debts  is  interlocutory,  and  an  appeal 
to  Supreme  Conrt  will  be  quashed. 

2.  bxeoutobs  alfo  aomnistbatobs  4=3375 
— Obdeb  to  Skix  Pbopebty— Contibhation 
— Apfxal. 

If  administrator  sells  realty  of  deceased  for 
payment  of  debts  pursuant  to  'order  of  court, 
an  appeal  will  lie  from  the  confirmation  thereof. 

Appeal  from  Orphans'  Court,  Luzerne 
County. 

Petition  for  order  directing  administrator 
to  apply  for  leave  to  sell  the  realty  of  estate 


of  Rosalie  Bfaslowskl,  deceased,  for  the  pay- 
ment of  debts.  From  a  decree  granting  the 
petition,  Alexander  Maslowski  appeals.  Ap- 
peal quashed  vrithout  prejudice. 

Argued  before  BKOWN,  O.  J.,  and  MOSOH- 
ZISKER,  PEAZB3R,  and  WALLING,  JJ. 

EJdmund  O.  Butler  and  Joseph  P.  Lord, 
both  of  Wilkes-Barre,  for  appellant  J<dm 
McOahren  and  B.  B.  Alexander,  both  of 
Wilkes-Barre,  for  appellee. 

BBOWN,  C.  J,  [1,2]  This  appeal  is  from 
an  order  directing  the  appellant,  as  admin- 
istrator of  the  estate  of  Rosalie  Maslowski, 
to  apply  for  an  order  of  court  to  sell  her  real 
estate  for  the  payment  of  debts.  The  order 
was  merely  Interlocutory,  and  the  appeal 
must  therefore  be  quashed.  Snodgrass'  Ap- 
peal, 06  Pa.  420.  If  a  sale  should  be  made  In 
pursuance  of  the  said  order  or  decree,  an  ap- 
peal will  lie  from  the  final  confirmation  of  It, 
and  the  errors  now  Justly,  but  prematurely, 
complained  of  will  then  be  properly  here  for 
correction. 

Appeal  quashed,  without  prejudice  to  the 
appellant. 

(m  Pa.  S25) 
In  re  DAVIM'  EHTATB. 

Appeal  of  BBCKE3NBAUGH. 

(Supreme    Court    of    Pennsylvania.      June    8, 
1918.) 

Wills  ^s>717  — '  REUNQtnsHHXNT  of  De- 
vise. 
Where  testatrix  devised  her  property  equal- 
ly to  a  son  and  two  daughters,  a  paper  there- 
after executed  by  son  during  her  lifetime,  re- 
linquishing all  right  in  estate,  in  view  of  fact 
that  testatrix  made  no  change  in  will  and  ver- 
bally reaffirmed  its  provisionB,  was  of  no  effect, 
and  he  was  entitled  to  share  equally  in  estate. 

Appeal  from  Orphans'  Court,  Lackawanna 
Connty. 

Hlxceptlons  by  Margaret  Beckenbau^  to 
adjudication  In  the  estate  of  Mary  I.  Davies. 
From  a  decree  dismissing  the  exceptions,  the 
exceptant  appeals.    Appeal  dismissed. 

Argued  before  BROWN,  C.  J.,  and  STBW- 
AR/T,  MOSOHZISKBB,  PRAZEB,  and 
WALLING,  JJ. 

Charles  H.  Soper,  of  Scranton,  for  appel- 
lant. John  R.  Edwards,  of  Scranton,  for  ap- 
pellee. 

PER  CURIAM.  The  complaint  of  the  ap- 
pellant is  of  the  refusal  of  the  court  below  to 
give  effect  to  a  certain  paper  signed  by  her 
brother,  the  appellee,  agreeing  to  relinquish 
all  his  right,  title,  and  Interest  In  their  moth- 
er's estate.  At  the  time  he  signed  this  paper 
she  was  living,  and  he  had  no  Interest  In  any- 
thing belonging  to  her  to  be  released.  But, 
aside  from  this,  she  chose  to  let  her  will 
stand  thereafter  as  It  had  been  executed, 
more  than  three  years  before^  dividing  her 
estate  equally  between  her  three  dilldren,  the 
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appellant,  the  appellee,  and  a  second  dang^- 
ter.  She  not  only  made  no  change  ki  her  will 
after  her  son  had  signed  the  said  agreement, 
but,  according  to  the  testimony  of  the  second 
daughter,  testifying  against  her  own  Interest, 
she  said,  with  emphasis,  about  three  weeks 
before  her  death,  when  ssfdkea  to  about  the 
agreement: 

"Do  you  think  I  am  going  to  depriye  BUIs- 
worth  of  the  things  that  are  coming  to  him? 
He  has  just  as  much  right  to  the  things  here 
as  you  or  Margaret" 

The  only  possible  condoslcm  of  tbe  court 
below  was  that  the  contention  of  the  appel- 
lant was  groundless  In  law  and  in  fact,  and 
her  appeal  Is  therefore  dismissed  at  her 
costs. 


(2a  Pa.  4G0) 

UETEB  T.  BABLD  CO. 

(Supreme  Court  of  Pemiaylrania.    June  8, 
1018.) 

ATPKAI,  and  BbBOB  «S380(1)— Intkblooutobt 
OBDEB— DlSMISeAI^-TKBMS. 

Refusal  to  order  receivers  to  pay  rent  in 
arrears  and  rent  to  accrue  under  lease  of  prem- 
ises occupied  by  receivers  was  interlocutory,  and 
appeal  therefrom  will  be  quashed  without  prej- 
udice to  lessor's  claim  to  fund  In  hand  of  re- 
ceivers. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Coimty. 

Bill  la  equity  for  appointment  of  a  receiv- 
er by  Joseph  J.  Lifter,  trading  as  the  Lifter 
Ice  Cream  Company,  against  the  Barle  Com- 
pany. Petition  of  Samuel  Stemberger  for  oi^ 
der  upon  receivers  for  payment  of  rent  de- 
nied, and  from  the  decree  petitioner  appeals. 
Appeal  quashed. 

From  the  record  It  appeared  that  ttie  re- 
ceivers were  appointed  for  the  S<arle  Com- 
pany CD  January  18,  1918;  that  they  con- 
tinued to  occupy  the  premises  1019-21  Mar- 
ket street,  in  the  dty  ot  Philadelphia,  under 
a  lease  from  Samuel  fitemberger  to  the 
Earle  Company ;  and  that  the  rent  due  Jan- 
uary 1,  1918,  and  thereafter  was  unpaid. 
Petitioner  prayed  for  an  order  on  the  re- 
ceivers for  the  iwyment  of  rent  in  arrear 
and  for  the  further  payment  of  rent  as  it 
should  accrue  under  the  terms  of  the  lease. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TEB,  STEWABT,  MOSCHZISKHB,  and 
FRAZIJB,  JJ. 

George  P.  Blch,  of  PhiladeliAla,  tar  ap- 
pellant. Morris  Wolf,  Gordon  A.  Block,  and 
Horace  Stem,  all  of  Philadelphia,  for  appel- 
lee. 

PER  CUBIAM.  The  decree  In  this  case 
was  interlocutory,  and  the  appeal  from  it  is 
therefore  quashed,  at  appellant's  costs,  with- 
out prejudice  to  his  right  to  presort  his 
claim  for  rent  as  a  in«ferred  one  upon  dls- 
trU>ntion  of  the  funds  in  the  hands  of  the 
z«celver. 


e 


Ctn  Fa.  410) 
KNBOHT  T.  KNBOHT. 

(Supreme    Court   of   Pennsylvania.     Jane   8^ 
1918w) 

1.  Afpkai.  ard   Ebbob    «=9l71(l)— Bxtbw— 
Thxobt  of  Case  Bki^ow. 

In  assumpsit  for  money  had  and  received, 
where  verdict  indicated  that  contract  or  under- 
standing of  parties  was  as  testified  to  b^  plain* 
tiif,  and  case  was  tried  <m  that  assumption.  Su- 
preme Court  could  not  be  asked  to  review  ac- 
tion upon  different  tjieory. 

2.  Husband  and  Witk    «=»4— Sttppobt. 

If  finding  that  common-law  marriage  exist- 
•d  between  parties  was  warranted  by  facts, 
husband  was  liable  for  wife's  maintenance  and 
support. 

3.  Mabbiaqb   «=>50(5)— ComcoN-IiAW    Mab- 

BTAGB— EIVIDBNCK. 

Bvidence  as  to  cohabitation  and  reputation 
held  sufficient  to  raise  a  presumption  of  mar- 
riage, and  to  show  that  an  agreement  to  marry, 
if  made,  was  fuUy  carried  out 

4.  Mabbiagk   ^=>40(4>— Comkon-Law    Mab- 
BIAOE— Pboof. 

That  the  relations  between  a  man  and  wo- 
man were  meretricious  in  the  Iiegiiming  will  not 
irevent  establishment  of  a  subseiguent  oommon- 
w  marriage. 

6.  Mabbiaoe      «=>M(4)  —  Pbbsuicption  — 

CONTINTrANCX  OF  ILUCIT  RELATIONS. 

The  presumption  that  an  illicit  relation  be- 
tween a  man  and  woman  continues  until  a 
ciiange  in  the  relation  is  actually  proved  fails, 
in  the  face  of  positive  evidence  of  marriage 
overcoming  the  presumption, 
Q.  Mabbiaoe  «=>60(6)— Coioion-Law  Mab- 
biaoe— ^Pboof. 

A  common-law  marriage  may  be  shown  by 
evidence  that  parties  entered  Into  a  contract 
to  live  as  man  and  wife,  and  continued  there- 
under for  a  period  ot  teveaa  years,  and  b;  a 
showing  that  they  were  commonly  laiown  as 
husband  and  wife. 

7.  Mabbiaoe     €=>61  —  Coukon-Law  Mab- 
biaoe—Question  FOB  JUBT. 

In    action    by    alleged    common-law    wife 

X'nst   husband,   keid,   on   the  evidence,    that 
ther  a  valid  contract  of  marriage   existed 
was  for  the  jury. 

Appeal  fr<Hn  Court  of  Ciommoa  Pleas, 
Belies  County. 

I  Assumpsit  by  S.  Kathryn  Knedlit  against 
Elmer  Knecht  Verdict  for  plalntUt  for  $1,- 
747.30  and  Judgment  thereon,  and  defendant 
appeals.    Affirmed.  ' 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FBAZEB,  and  WAIf 
LINO,  JJ. 

W.  B.  Becfatel  and  Barle  I.  Kodi,  both  of 
Reading,  for  appellant  Paul  N.  Scfaaeffer, 
of  Reading,  for  appellee. 

FRAZEB,  J.  Plalntifl  avers  she  ia  the 
common-law  wife  of  defendant,  and  sues  in 
assumpsit  to  recover  money  tdio  claims  to 
have  given  defendant  from  time  to  time  oat 
of  her  earnings,  under  agreement  to  deposit 
in  bank  in  their  Joint  namef^  that  the  fund 
so  deposited  might  be  drawn  by  pUintilF  at 
her  pleasure.  Defendant  d«iied  such  agree- 
ment, as  well  as  averment  of  marriage,  and 
testified  to  an  understanding  that  plaintiff 
should  pay  her  expenses  and  that  Uie  money 
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should  be  used  for  that  imrpoee,  she)  to 
receive  only  tbe  balance  ot  the  fond.  Thla 
Terslon  of  the  agreement  was  denied  by  plain- 
tiff, "who,  to  corroborate  her  testimony,  and 
show  liability  on  the  part  of  defendant  to 
support  bier  without  deduction  from  her  earn- 
ings, offered  evidence  to  establish  a  common- 
law  marriage.  l%e  terms  of  the  contract.  If 
any,  between  the  parties,  and  whetb^r  a  mar- 
riage actually  took  place,  were  submitted  to 
the  jury,  who  returned  a  verdict  for  idalntlff, 
and  from  Judgment  entered  thereon  defend- 
ant appealed. 

[1]  No  denial  is  made  that  a  considerable 
sum  of  money  was  paid  over  to  defendant  by 
plaintiff.  In  fact,  he  admits  receiving  the 
sum  of  $1,283.55,  but  avers  he  paid  out  on 
plaintiff's  account  more  than  the  amount  re- 
ceived, and  that  there  remained  after  da- 
ducting  such  payments  a  balance  due  him. 
The  evidence  as  to  the  terms  of  the  contract 
between  the  parties  dei>ended  entirely  upon 
their  Individual  testimony,  which,  being  con- 
flicting, was  nece^arily  a  question  for  the  Ju- 
ry. The  verdict  Indicates  the  Jurors  found 
the  contract  to  be  as  testified  to  by  plaintiff. 
Defendant  denies  a  marriage  l)etween  him- 
self and  plaintiff,  and  sets  off  against  plain- 
tiff's claim  the  amf>ant  of  money  ezi)ended  by 
him  on  her  behalf.  The  case  was  tried  by 
defendant,  however,  on  the  theory  of  an  ex- 
press ccmtract,  whereby  plaintiff  agreed  to 
pay  her  personal  living  expenses,  and  upon  a 
settlement  of  their  account  any  balance  re- 
maining in  his  bands  should  be  returned  to 
her.  The  verdict  of  the  Jury  Indicates  the 
contract  or  understanding  of  the  parties  was 
as  testified  to  by  plaintiff,  and,  the  case  hav- 
ing been  tried  on  this  assumption,  this  court 
cannot  now  be  asked  to  review  the  action  on 
a  theory  different  from  that  upon  whldi  it 
was  presented  to  the  court  below.  Blchard- 
son  V.  Flower,  248  Pa.  35,  93  AtL  777,  Ann. 
Cas.  1916E,  1068;  Armstrong  ft  Latta  v.  Phil- 
adelphia, 249  Pa.  89,  94  AtL  406,  Ann.  Cas. 
1917B,  1082;  WtisUrcber  y.  OonneUy,  256 
Pa.   887,    100  At!.   96BL 

[2,  3]  The  c(mtentl(«  of  defendant  is  also 
refuted  by  the  finding  of  the  Jury  that  a 
common-law  marriage  existed  between  the 
parties;  If  such  finding  is  warranted  by  the 
facts,  defendant's  set-off  Is  invalid,  for  the 
reason  he  was  liable  for  the  maintenance 
and  support  of  his  wlfe^  and  could  not  seek 
reimbursement  for  sndi  expenditures  as  a 
set-off  against  her  claim  to  recover  her  sep- 
arate earnings  intrusted  to  bis  care.  There 
is  little  dispute  In  the  testimony  concerning 
the  relations  between  the  parties,  with  the 
Blngte  exception  as  to  what  took,  place  at  the 
time  the  alleged  marriage  was  contracted. 
Defendant  and  plaintiff  first  met  in  1905, 
and  it  is  not  denied  that  from  that  time  until 
August,  1908,  there  were  freauent  instances 
of  lmproi)er  Intercourse  betwem  them. 
Plaintiff  testified  that  at  the  request  of  de- 
fendant they  came  to  PhlladeliAda  in  August, 
1908,  to  be  married.    No  actual  ceremcmy. 


however,  w^s  performed  by  either  a  dergy- 
tnan  or  magistrate.  They  remained  at  a 
hotel  the  night  of  their  arrival  in  the  city', 
and  on  the  following  day  visited  the  home 
of  defendant's  sister,  where  plaintiff  was  in- 
troduced by  defendant  as  his  wife.  As  to  the 
agreement  to  marry  plaintiff  testified: 

"After  he  fadd  her  [his  sister]  we  were  mar- 
ried, we  jast  had  the'  ordinary  conTersation, 
after  he  had  told  her  we  were  married  and  I 
was  his  wife.  After  that  w«  left,  and  coming 
up  on  the  train  to  Reading  we  agreed  to  be 
married,  and  would  live  together  as  man  and 
wife.  ♦  •  •  Q.  What  else  did  he  say,  if  any- 
thing?  A.  He  said  we  were  mated  by  Ood, 
and  not  by  the  people,  and  tliat  we  were  mar- 
ried just  as  well  as  if  we  were  married  by  all 
tbe  ministers  in  the  world.  Q.  'What  did  yon 
say  to  that?  A.  I  agreed  to  the  same  thmc. 
we  would  live  together  as  man  and  wife.  Q. 
Was  that  on  the  train  coming  back?  A.  Tea, 
sir.    Q.  And  you  agreed  to  live  together  then? 

A.  Yes,  sir ;  and  so  did  he." 

Upon  their  return  to  Beading  plaintiff 
went  to  her  home  and  defendant  to  Ashland, 
Pa.,  where  he  was  employed  at  tlie  time, 
and  continued  to  work  there  until  the  fol- 
lowing February,  frequently  visiting  plain- 
tiff at  her  boarding  house  In  Beading,  where 
they  were  known  as  husband  and  wife.  De- 
fendant returned  to  Beading  In  February, 
1909;  and  took  up  his  residence  with  plaintiff, 
and  from  that  time  until  April,  1910,  a  peri- 
od of  seven  years  with  the  exception  of 
about  a  year,  when  employed  in  ottier  parts 
of  the  county,  they  lived  and  cohabited  to- 
gether as  man  and  wife,  were  known  as  such 
to  their  relatives  and  friends,  and  to  the 
pastor  of  the  church  they  attended,  and  by 
whom  their  child  was  baptized,  and  when 
absent  from  home  defendant  frequently  wrote 
to  plaintiff,  addressing  her  as  Mrs.  Elmer 

B.  Knecht 

[4-1]  There  Is  no  doubt  of  the  suffldency 
of  the  evidence  as  to  cohabitation  and  repu- 
tation to  raise  a  presumption  of  marriage, 
and  to  show  the  agreement,  if  made,  was 
fully  carried  out  Defendant  contends,  how- 
ever, that  the  presumption  arising  from  co- 
habitation and  reputation  is  rebutted  in  this 
case  by  evidence  showing  the  relation  be- 
tween the  parties  was  Illicit  In  its  com- 
mencement, and  consequently  such  relation 
will  be  presumed  to  have  continued  until  a 
change  of  the  situation  is  actually  proved— 
citing  Hunt's  Appeal,  86  Pa.  294;  Tholey's 
Appeal,  93  Pa.  36;  Beading  Fire  Ind.  &  Trust 
Co.'s  Appeal,  113  Pa.  204,  6  Atl.  60,  67  Am. 
Rep.  448;  Orimm's  Estate,  131  Pa.  199,  18 
Atl.  1061,  6  L.  R.  A.  717,  17  Am.  8t  Bep. 
706.  It  does  not  appear,  however,  that  this 
is  a  case  where  the  beginning  of  the  cohabi- 
tation was  meretrldons.  While  It  Is  ad- 
mitted there  was  frequent  illicit  relation 
l>etween  the  t>artlee  previous  to  the  marriage 
agreement  testified  to  by  plaintiff,  such  re- 
latl<«  took  x>lace  not  under  the  guise  of  mar- 
riage but  before  cohabitation  as  man  and' 
wife  began  and  while  they  were  living  apart 
fr(Hn  each  other,   la  this  respect  the  case  la 
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dlstlngaishablc  from  the  casea  dted  above. 
In  Hunt's  Appeal  cohabitation  began  while 
the  man  had  a  wife  living  from  whom  he  had 
not  been  divorced  and  for  this  reason  a  val- 
id contract  of  marriage  between  the  parties 
was  Impossible  and  the  court  found  that, 
during  the  period  intervening  between  the 
date  of  the  decree  for  divorce  and  hla  death, 
decedent  continued  to  reside  with  the  claim- 
ant without  a  marriage  being  solemnized, 
nor  does  the  report  of  the  case  show  evidence 
of  an  agreement  to  marry.  In  Tholey'a  Ap- 
peal, in  place  of  an  actual  marriage,  there 
was  merely  evidence  of  a  statement  by  de- 
ceased that  he  would  claim  plaintlfT  as  his 
wife  and  take  care  of  her  and  the  cUId. 
In  Reading  Fire  Ins.  &  Trust  Co.'s  Appeal, 
the  relation  between  the  parties  was  lUlcit 
In  its  inception,  and,  as  this  court  points  out 
In  the  opinion,  the  plaintlfT  did  not  testify 
she  was  married,  or  that  there  was  an  agree- 
ment between  herself  and  deceased  under 
which  they  lived  together  as  husband  and 
wife.  In  Grimm's  Estate,  the  evidence  was 
to  the  ^ect  that  the  parties  cohabited  as 
man  and  wife,  and  the  marriage  ceremony 
which  they  intMided  to  have  performed  in 
the  future  was  prevented  by  the  man's  death. 

Admitting  the  cohabitation  was  meretri- 
cious in  the  beginning,  that  situation  will 
not  help  appellant  It  can  hardly  be  con- 
tended a  man  and  woman  living  together  in 
illicit  rdadons  cannot  subsequently  marry. 
In  McCansland's  Estate,  213  Pa.  188,  ^  Atl. 
780,  110  Am.  St  Rep.  540,  this  court  held, 
where  the  father  and  mother  of  a  child,  who 
had  been  living  together,  agreed,  six  weelu 
after  the  birth  of  the  child  to  become  hus- 
band and  wife,  and  thereafter  continued  to 
live  together  as  man  and  wife,  holding  them- 
selves  out  to  the  world  as  ewih,  the  contract 
of  marriage  was  valid.  The  rule  of  presomp- 
tlon  has  no  force  in  the  face  ot  positive  evi- 
dence  of  marriage,  except  that  the  evidence 
shall  be  sufficient  to  overcome  the  presump- 
Uon.  In  Thewlls'  Estate,  217  Pa.  307,  66 
Atl.  610,  it  was  held  a  presumptl<m  of  con- 
tinuance of  an  illicit  relation  gives  way  to 
a  superior  presumption  In  favor  of  compli- 
ance with  the  law  under  the  following  cir- 
cumstances:  A  husband,  who  deserted  Ills 
wife  in  England,  came  to  this  country  and 
remarried  here,  which  marriage  was  void  by 
reason  of  the  fact  that  his  first  wife  was 
living  at  the  time,  and,  after  the  decease  of 
the  latter,  the  person  whom  he  had  married 
in  this  country  was  recognized  as  his  wife 
until  the  time  of  his  death.  There  was,  how- 
ever, no  repetition  of  the  marriage  ceremony, 
or  evidoice  of  a  formal  contract  or  under- 
standing between  them.  It  was  said  in  an 
opinion  of  the  lower  court,  affirmed  by  this 
court  (217  Pa.  309,  66  Ati.  619): 

"Aat  marriage  may  be  established  by  long- 
oontinned  cohabitation  and  reputation  is  too 
well  settled  to  require  citation  of  authority, 
gee  Ridiard  v.  Brehm,  73  Pa.  140  (18  Am.  Rep. 


738].  And  wtiQe  there  is  a  presumption  <tf 
continuance  as  to  a  relation  illidt  in  its  incep- 
tion, under  such  drenmatanees  as  existed  in 
Hunt's  Appeal,  86  Pa.  294,  where  the  interval 
during  which  it  m^ht  have  t»ecome  lawful  was 
but  two  months  (Deciember  IS,  1873,  to  Feb- 
ruary 16,  1874,  or  in  Grimm's  Estate,  131  Pa. 
199  [18  AtL  1061,  6  I*  R.  A.  717,  17  Am.  St 
Rep.  790],  where  it  was  but  one  week),  the 
doctrine  oi  thcoe  cases  is  not  to  be  extended  to 
one  like  the  present,  where  in  good  faith  the 
parties  conttoue  to  live  together  as  husband  and 
wife,  after  the  complete  removal  of  the  only 
obstacle  in  the  way  of  a  valid  marriage,  and 
80  for  many  years  continuously  proclaim  them- 
selves to  the  public,  until  the  relation  ceases 
by  the  husband's  death.  The  presumptimi  of 
continuance  of  an  illicit  relation,  under  sndi 
circnmstances,  gives  way  to  tiie  snp«rior  pre- 
sumption in  favor  of  compliance  with  the  re- 
quirements of  the  law,  of  morality,  and  of  com- 
mon decency.  See  Greenleaf  on  Elvidence,  t 
41;    Bergdoll's  Estate,  7  Pa.  Dist  Bep.  137.'' 

[7]  The  agreement  as  testlfled  to  by  the 
plaintiff  in  this  case  and  believed  by  the 
jury,  was  sufficient  (under  the  above  cases) 
to  constitute  a  valid  agreement  to  live  to- 
gether as  man  and  wife,  and,  when  carried 
out  by  the  parties  for  a  period  of  over  sev- 
en years,  the  court  cannot  say,  as  matter 
of  law,  that  no  valid  contract  of  marriage 
In  fact  existed. 

The  Judgment  is  affirmed. 


(M.  P>.  489) 
KBSIiLDR  V.  LAWSON. 

(Supreme    Court    of    Pennsylvania.      Jane   8, 
1918.) 

1.  WlIXS   «=»318(3)  — TESTAIfKNTAIlT    GAPAO- 

ITT— VxanioT. 
On  a  trial  of  an  issue  devisavit  vel  non,  the 
trial  Jndge  sits  as  a  chancellor,  and  is  not  bound 
by  the  verdict,  and  should  not  sustain  it  when 
against  the  manifest  weight  of  evidence. 

2.  Wnxs     «=»428— FiKAi.  Jcdokknt— Gon- 

CLUSIVXNXSS. 

Whoi  final  judgment  is  entered  on  a  ver- 
dict on  an  issue  devisavit  vel  non,  the  orphans' 
court  is  conduded  thereby. 

3.  WiiJ.8      «=9318<3)-^Tb8taiibrtabt  Inoa- 

PACITT— SUFFICIENCT  OF  BVIDKHCK. 

On  an  issue  devisavit  vel  non,  the  Jnry's 
finding  of  testamentary  incapacity,  Xeld  against 
the  weight  of  the  evidence,  and  should  have 
been  set  aside  by  the  chancellor. 

4.  WiLUB     «Ea818(S)— DBTUAvn  Vkl  Non— 

DVIDXHCB. 

On  an  issue  devisavit  vel  non,  the  court  sits 
as  a  chancellor,  and  must  consider  the  entire 
evidence,  and  the  question  is  not  whether  some 
of  the  testimooy  standing  alone  would  justify 
the  verdict,  but  whether  it  would  when  con- 
sidered as  a  whole. 

6.  Wills   ^=>52(1)— Txbtaicentabt   Capaci- 
ty—Presumption. 
There  is  a  presumption  of  testamentary  ca- 
pacity. 

Aitpeal  from  Cooit  of  Common  Pleas,  Lu- 
seme  County. 

Issue  of  devisavit  vd  non  by  Chid  Keller 
against  Blanche  Lawson.  EYom  a  judgment 
on  a  verdict  for  defendant,  on  the  ground  of 
teatamentary  incapacity,  plaintiff  ai9eal& 
Reversed,  and  Issue  directed  to  be  set  aslda 
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Argued  before  BBOWN,  0.  X,  and  MOSOH- 
ZISKER,  FRAZBR,  and  WAIjLING,  JJ. 

J.  Q.  GrereUng  and  D.  I«.  Orevellng,  both 
of  Wllkee-Barre,  for  appellant  W.  Alfred 
Valentine  and  T.  B.  Miller,  botb  of  Wllkes- 
Barre^  tor  app^ee. 

WAUilNG,  J.  Thla  ajypeal  is  from  Judg- 
ment entered  uiwn  a  verdict  for  contestant! 
In  an  Issne  devlsavlt  yel  non.  Susan  Made, 
died  January  17,  1914,  leaving  two  married, 
daughters,  who  are  the  parties  to  this  suit  | 
The  paper  writing  admitted  to  probate  as  her 
last  will  la  as  follows: 

"I,  Susan  Mack,  of  Larksville,  make  and  pub- 
lish this  my  last  will  and  testament.  It  is  my 
will  that  my  entire  estate  real  and  personal  be 

f'yen  to  my  daughter,  Chid  Keller,  abeolutely. 
appoint  my  said  daughter.  Chid  Keller,  to  be 
^ecutrix  of  this  my  last  will  and  testament 
In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  this  thirteenth  day  of  August 

h«r 
A.  D.  191S.  Susan  X  Mack.       [Seal.] 

mark 
"In  presence  of: 
•^.  W.  Price, 
"Horace  J.  Smith." 

[1-S]  From  the  probate  thereof,  the  other 
daughter,  Blanche  Lawson,  took  an  appeal 
to  the  orphans'  court  where  an  Issue  was 
awarded  to  determloe  the  questions  of  testa- 
mentary capacity  and  undue  Influence.  The 
Jury  resolved  the  latter  question  in  favor  of 
Chid  Keller,  the  proponent  but  found  the 
will  Invalid  for  lack  of  mental  capacity  to 
make  It  This  appeal  by  proponent  is  from 
Judgment  entered  on  the  verdict  In  such 
case  the  trial  Judge  alts  as  a  chancellor  and 
Is  not  bound  by  the  verdict  nor  should  he 
sustain  It  when  against  the  manifest  weight 
of  evidence.  However,  when  final  Judgment 
Is  entered  on  the  verdict  the  orphans'  court 
Is  concluded  thereby.  Union  Trust  Co.  v. 
People's  Trust  Co.,  264  Pa.  385,  890,  98  AU. 
1062.  The  trial  Judge  tOl  Into  error  in  ti«at> 
Ing  it  as  advisory  only  to  the  orphans'  court; 
this  may  have  influoiced  his  decision,  in 
our  opinion  the  verdict  cannot  be  sustained. 
While  there  is  some  conflict  In  the  evidence, 
that  for  contestant  is  not  sufficient  to  over- 
come the  presumption  of  testamentary  capac- 
ity, supported  as  it  la  by  clear  and  abundant 
afSrmatlve  evidence. 

Mrs.  Mack,  who  was  possessed  of  an  estate 
of  about  $30,000  and  had  been  a  woman  of 
strong  physical  and  mental  vigor,  suffered 
such  a  stroke  of  i>aralysls  about  0  years 
prior  to  her  death  as  to  render  her  there- 
after crippled  and  practically  bedfast  The 
paralysis  was  of  the  left  side,  cmd  later 
the  right  side  also  became  partially  disabled. 
Mrs.  Mack  lived  to  the  age  of  73  years,  the 
last  26  of  whldi  Mr.  and  Mrs.  Keller  lived 
with  her  as  one  family  in  a  home  which 
abe  owned.  She  was  a  widow,  and  they 
nursed  and  cared  for  her  during  the  long 
Illness  above  mentioned.  The  other  daughter, 
Mrs.  Lawson,  was  married  and  lived  away, 
and,  when  the  will  In  question  was  made, 
was  temporarily  estranged  from  her  hus- 


band and  children  and  living  in  a  manner 
highly  displeasing  to  her  mother.  Then, 
according  to  the  evidence  for  proponent  Mrs. 
Mack  decided  to  change  her  will  and  sent 
directions  to  her  attorney,  who  In  accordance 
therewith  drew  the  will  here  In  question 
and  sent  it  to  the  testatrix,  to  whom  it  was 
read  and  reread  in  presence  of  witnesses. 
She  expressed  satisfaction  therewith  and  sent 
for  her  pastor  and  a  neighbor  as  witnesses 
to  its  execution.  They  came,  the  matter 
was  talked  over,  she  said  in  substance  that 
she  knew  the  nature  of  the  paper  and  the 
effect  of  Its  execution,  and  that  it  was  her 
will.  They  signed  their  names  as  witnesses, 
and,  owing  to  her  physical  Inability  and  at 
her  request,  the  minister  wrote  her  namOj, 
and  she  then  afl^ed  her  mark.  The  neigh- 
bor remained  and  she  explained  to  him  fully 
why  she  had  given  the  property  to  Mrs. 
Keller  and  why  she  had  given  nothing  to 
Mrs.  Lawson.  He  had  known  her  for  SO 
years,  frequently  visited  and  conversed  with 
her,  and  as  a  subscribing  witness  expresses 
the  opinion  that  she  was  then  of  sound  mind, 
memory,  and  understanding.  The  minister 
(the  other  subscribing  witness)  who  visited 
her  two  or  three  times  a  week  during  the 
years  1911,  1912,  and  1913,  and  was  In  the 
habit  of  conversing  with  her,  expresses  his 
Judgment  that  her  mind  was  clear  and 
sound  and  that  she  knew  the  nature  and 
value  of  her  property  and  fully  about  the 
will.  His  testimony  Is  unequivocal  and  em- 
phatic. To  like  effect  Is  the  testimony  ot 
Mrs.  Avery,  a  neighbor,  who  was  there  Just 
before  the  will  was  executed  and  heard  it 
read  to  Mrs.  Mack,  and  also  that  of  the  three 
ladles  from  the  lodge  who  came  and  spent 
the  next  evening  with  her  in  honor  of  her 
birthday  and  conversed  with  her  for  over 
two  hours  on  various  subjects;  also,  that  of 
the  dressmaker  who  did  work  In  the  home 
earlier  In  the  season,  and  of  others  who 
conversed  with  her  near  the  end  of  that  year. 
They  all  knew  her  well,  and  their  evidence 
Is  that  the  testatrix  could  and  did  converse 
Intelligently  and  was  of  good  mind.  To 
different  witnesses  Mrs.  Mack  expressed  sat- 
isfaction at  the  disposition  she  had  made 
of  her  property  and  clearly  Indicated  that 
she  understood  the  will.  True,  the  paraly- 
sis had  affected  her  speech  and  rendered 
conversation  with  her  somewhat  difficult; 
but  the  evidence  is  that  she  did  talk  Intelli- 
gently with  the  witnesses  mentioned,  and 
with  others.  Then  there  is  the  family  doc- 
tor, who  knew  her  Intimately  and  had  been 
her  physician  for  37  years  and  was  In  the 
habit  of  talking  with  her  and  who  visited 
her  ivrofesslonally  In  July,  August  and  De- 
cember, 1913,  and  he  says  her  mind  was 
normal  and  that  she  was  tiiorous^iiy  capable 
of  knowing  what  she  wanted  to  do,  but  that 
she  could  not  articulate  well.  All  the  testi- 
mony to  whl(^  we  have  referred  Is  affirma- 
tive In  character,  comes  from  disinterested 
witnesses,  familiar  with  the  matters  about 
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whicb  they  speak,  and  la  seemingly  credible 
and  convincing.  To  like  Import  is  the  tes- 
timony of  Mr.  and  Mrs.  Keller  and  th^ 
daughter.  They,  however,  took  an  active 
part  In  procuring  the  making  and  execution 
of  the  will,  and  at  the  trial  assumed  the 
burden  of  disproving  any  undue  Influence 
<m  their  part  and  did  so  to  Che  satisfaction 
of  the  Jury,  who  found  for  Mrs.  Keller  on 
that  Issue. 

Testimony  submitted  for  ccmtestant  In- 
cluded, Inter  alia,  that  of  Mrs.  Madc's  sister, 
Mrs.  Mordsh,  and  her  two  sons,  tending  to 
Show  that  the  testatrix  had  suffered  from 
paralysis  for  15  years,  and  that  when  the 
will  was  made  she  was  oitlrely  paralysed, 
except  a  slight  use  of  her  right  hand;  that 
they  saw  her  often  and  tried  to  converse 
with  her  and  were  unable  to  do  so;  that  she 
was  in  a  state  of  partial  coma  and  had  at 
times  a  vacant  look  and  was  difficult  to 
arouse;  that  her  memory  was  exceedingly 
defective  and  she  could  not  keep  a  secret; 
that  it  was  with  difficulty  she  recognised 
her  relatives;  and  that  she  was  very  child- 
ish, grew  worse,  and  In  their  opinion  was 
unable  to  make  a  will  or  do  any  business. 
This  found  some  corrotxyratlon  In  evidence 
of  other  witnesses,  but  the  majority  of  the 
testimony  of  contestant's  other  lay  witness- 
es was  of  dubious  import  and  of  slight  value. 
In  addition,  three  doctors,  who  never  saw 
Mrs.  Mack,  were  called  as  experts  and  an- 
swered hypothetical  questions.  The  expert 
evidence  Indicates  that  paralysis  usually  re- 
sults from  a  brain  lesion  and  tends  to  break 
down  the  tissue  and  to  weaken  and  some- 
times destroy  the  mind,  and  that  it  Is  apt  to 
progress.  Doubtless  this  is  true^  yet  it  is 
conmion  knowledge  that  people  so  afflicted 
do  transact  business.  There  Is  no  evidence 
that  Mrs.  Mack  was  Insane  or  had  any  de- 
lusions, and  the  facts  testified  to  by  contest- 
ant's witnesses  are  by  no  means  conclusive 
of  her  Inability  to  make  a  will.  We  do  not 
know  why  she  did  not  or  could  not  converse 
with  her  sister  and  the  sister's  sons,  but  un- 
doubtedly she  did  converse  with  so  many 
other  people  as  to  establish  her  ability  to  do 
80.  Certainly  a  verdict  that  she  could  not 
converse  would  be  against  the  manifest 
weight  of  the  evidence.  Near  the  eaU,  her 
eyesight  became  very  iKx>r,  which  may  ac- 
count for  her  seeming  inability  to  recognize 
people.  However,  the  weight  of  the  evidence 
is  that  she  did  even  then  recognize  acquaint- 
ances. The  other  Infirmities  to  which  refer- 
ence is  made,  such  as  forgetfuluess,  etc, 
are  not  uncommon  to  old  age.  There  was 
great  physical  wealmess,  which  might  easily 
be  confounded  with  mental  incapacity.  Like 
most  invalids,  she  was  doubtless  better  some 
days  than  others.  While  such  a  person 
might  often  seem  to  comprehend  less  than 
she  actually  did,  she  would  not  be  likely  to 
seem  to  comprehend  more.    There  is  nothing 


In  the  disposition  made  of  the  property  or 
on  the  face  of  the  will  that  tends  to  Impeach 
It;  and  it  is  sopported  by  abondant  afflrma- 
tlve  evidence. 

[4]  Here  the  court  slti  as  a  chanodlor 
and  must  consider  the  entire  evidence,  and 
the  question  Is  nbt  whether  some  of  the  tes- 
timony, standing  alone,  would  Justify  the 
verdict,  but  whether  It  would  considered  as 
a  whole.  See  Kane's  Est.,  206  Pa.  204,  20T, 
06  Atl.  917;  Roberts  v.  Cl«nens,  202  Pa.  198, 
51  AtL  758;  MuIhoUand's  B8t,'217  Fa.  65, 
68  AU.  160;  Draper's  Hst,  215  Fa.  814,  64 
Atl.  620;  Bddey's  App.,  109  Pa.  406^  1  AtL 
425;  Phillips'  EM..  244  Pa.  85,  90  AtL  457; 
Hersperger's  Elst,  245  Pa.  669,  91  AtL  942. 

[i]  Starting  with  the  presumption  of  tes- 
tamentary capacity  and  considering  the  en- 
tire case,  the  verdict  is  so  decidedly  against 
the  manifest  weight  of  the  evidence  that  it 
cannot  stand.  See  Shrelner  v.  Shrelner,  178 
Pa.  67,  86  AtL  974;  Englert  ▼.  Englert,  193 
Pa.  826,  47  AtL  940,  82  Am.  St  Bep.  806. 
The  Jury  having  found  there  was  no  undue 
influence,  the  court  should  have  entered 
judgment  for  the  proponent  (plaintiff  in  the 
Issue)  non  obstante  veredicto. 

It  is  not  necessary  to  oonsld^  the  other 
questions  presented  In  the  record. 

Judgment  reversed,  and  issue  directed  to 
be  set  aside;  costs  to  be  paid  by  appelleei. 


(atl  Piu  MO 
OAZZUIiO  V.  HOIiSOHKB  et  aL 

(Supreme  Court  of  Pennsylvania.     June  8, 
19ia) 

KbOLIOKNCK   «=S>66(2)— CONTEIBUTOBT    NKO- 
LIOENCK— DiBBEOABDINO  WaBNIKOB. 

In  action  for  death  of  plaintiFs  hnsbgnd, 
in  emidoy  of  one  contractor,  by  fall  of  a  large 
stone,  placed  by  another  contractor,  ander  which 
deceased  was  working,  deceased  was  guilty  of 
contributory  negligence,  where  he  had  been 
warned  not  to  work  under  the  stone  until  the 
mortar  should  dry. 

Appeal  from  Court  of  Common  Fleas,  Phll> 
adelphla  County. 

Action  by  Caterina  Cazzulo  against  Peter 
Holscher  and  Joseph  Holscher,  copartners 
trading  as  Peter  Holscher  &  Son.  Judg- 
ment  for  plaintiff,  and  defendants  appeaL 
Reversed,  and  Judgmrait  rendered  for  de- 
fendants. 

Argued  before  BROWN,  0.  J.,  and  POT- 
TER, STBWABT,  MOSCHZISKBR,  and 
FRAZER,  JJ. 

Maurice  W.  Sloan,  of  Philadelphia,  for 
appeUants.  WllUam  A.  Gray,  of  Philadel- 
phia, for  appellee. 

BROWN,  O.  J.  Stepbano  Casolo,  the 
husband  of  the  appellee,  was  a  stone  cai'Ver 
In  the  employ  of  Tongnarelli  ft  Volgt  Com- 
pany.  The  appellants,  Peter  HoUxdier  ft  Son. 
were  stone  setters,  and  had  a  contract  for 
the  setting  of  stone  In  the  erection  of  an  ar- 
mory building  at  Thirty-Second  street  and 
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Lancaster  avarae^  In  the  dty  of  Philadelphia. 
On  May  29,  1916,  they  vere  setting  the  last 
two  courses,  and  immediately  under  them 
Oozznlo  was  standing  on  a  scaffold  to  carve 
an  eagle  on  one  of  the  stones.  While  he 
was  thus  working,  the  stones  above  him, 
which  had  just  been  set  in  place  by  .the  ap- 
pellants, fell  and  struck  him,  and  his  in- 
stant death  resulted.  In  this  action,  brought 
by  his  widow,  the  questions  of  the  negligence 
of  the  defendants  and  the  contributory  neg- 
ligence of  the  deceased  were  submitted  to 
the  jury,  whose  verdict  was  for  the  plaintiff. 
From  the  judgment  on  It  the  defendants  have 
appealed. 

The  work  of  the  defendants  was  to  set 
stones;  that  of  the  deceased,  as  an  employe 
of  another  firm  or  company,  was  to  do  carv- 
ing work  on  them  after  they  had  been  set. 
Hie  relation  of  employ^  and  employer  be- 
tween the  deceased  and  the  defendants  did 
not  exist  On  the  trial  of  the  case  the  de- 
fendants offered  no  testimony.  From  that 
offered  by  the  plaintiff  It  did  not  appear  tn 
what  respect  the  defendants  had  been  neg- 
ligent in  setting  the  stones  which  fell.  There 
was  nothing  before  the  jury  except  the  mere 
happening  of  the  accident;  bat,  even  U 
this  brought  the  case  within  t)ie  rule  that, 
when  the  thing  whldt  causes  the  injury  is 
shown  to  be  under  the  managemoit  of  the 
defendants,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  hap- 
pen If  those  who  have  the  managem^it  use 
inroper  care,  If  affords  reasonable  evidence^ 
In  the  absence  of  explanation  by  the  defraid- 
ants,  that  the  accident  arose  from  want  of 
care,  the  court  ought  to  have  declared  as  a 
mattw  of  law  that  the  deceased  had  been 
guilty  of  contributory  n^Ugence,  barring  a 
recovery  by  his  widow. 

George  Wilson,  called  as  a  wltneaa  by  the 
plaintiff,  testified  that  he  saw  the  stones 
being  set  .Immedlatdy  before  they  fell;  that 
he  saw  (md  hhard  the  deceased  and  another 
carver  on  the  scaffold,,  carving  stones  imme- 
diately beneath  those  which  fell  upon  them; 
and  he  further  stated  that  one  of  the  defend- 
ants, who  had  charge  of  the  setting  of  the 
etones,  warned  the  deceased  not  to  work 
under  them  while  they  were  freshly  set  and 
before  the  top  stones  had  been  put  in  place. 
His  testimony  was: 

"Q.  Cazznlo,  the  man  that  was  killed,  he  was 
worKing  underneath  this  freshly  cut  stone, 
chiseling  at  the  eagle,  wasn't  he?  A.  He  was 
working  under  there.  Q.  With  hammer  and 
chisel,  hammering  on  it?  A.  I  guess  so.  I 
was  on  the  roof.  Q.  You  know  he  was  there 
and  that  is  what  he  was  doing?  A.  Yes.  Q. 
Ton  heard  the  hammer  hitting?  A.  Yes,  I 
heard  it.  Q.  You  know  he  was  working  on  the 
eagle?  A.  xes,  sir.  Q.  His  duty  was  carving 
out  the  eagle?  A.  Yes.  Q.  That  is  what  he 
was  doing  underneath  there?  A.  Yes.  Q.  Did 
yon  hear  Mr.  Holscher  tell  him  not  to  work 
under  there  while  the  stone  was  freshly  set  and 
before  they  got  the  top  stone  on?  'A.  I  heard 
blm  tell  him  that,  that  tnoming.  Q.  You  heard 
him  tell  him  that  morning  not  to  work  there; 


that  it  was  dangerous? 
mm  that  morning.  Q.'  Am 
ous  to  work  there?  A.  I 
he  wotUd  not  work  there;  I 
underneath  that  place.  Q 
him  not  to  work  there; 
tiBat  place?    A.  Yes." 

This  testimony,  coming 
tiff's  own  witnesses,  wltl 
any  other  witness  called 
it  in  the  subtest  degree, 
ed  to  the  jury  disdoset 
Ugence  of  her  husband  in 
at  a  place  of  danger  aft 
not  to  do  so  by  the  ma 
stones  Immediately  abo^ 
was  lawfully  at  his  wort 
and  who  knew  the  dange 
them  before  they  becai 
their  places,  duly  wam< 
this  danger;  but  the  war 
and  the  risk  was  assume 
of  just  what  did  happe: 
as  presented  to  the  jury, 
twy  negligoiice  on  the  p 
nate  husband,  and  for  hi 
ants  are  therefore  not  a 
tbey  were  guilty  of  neglig 
Butler  V.  Gettysburg  &  £ 
Company,  126  Pa.  160,  IS 
EMe  Oity,  151  Pa.  880,  2 
V.  Pennsylvania  Light  &  P  i 
Pa.  640,  69  Aa  282;  Tol;  i 
Rapid  Transit  CJompany, : 
1017. 

The  first  and  second  a£  i 
are  sustained,  the  judg  i 
and  is  here  entered  for  tl  i 


liOBB  V.  DATn>! 

(Supreme   Court   ct    Penn  i 
1918.) 

1.  VENOOB  and  PXTBOHASI: 
TTON  TO  RKOOVn  PUBOB ! 
PxaFOUtARCB  OT  OoNTRi. 
JUBT. 

In  action  for  mon^  pal : 
of  property  with  bnfldings  tl 
erection,  which  plaintiif  re  I 
ground  of  deviation  from  sp: 
by  building  laws  of  city  of 
that  whether  there  was  a  sii 
from  specifications  was  for  ;' 

2.  EJviDENCE    «=»662— BxPi 

Hie  usual  practice  is  tc 
timony  in  the  form  of  anev 
qaestions,  which  the  witneeii 
testimony  assumes  to  be  ti' 
8.  EviDCNCB  «=>548  —  Bi: 

Resttlt  of  Bxauination. 
An  expert  who  frequeni: 
Itersonally  examine  subject- 
such  as  compliance  with  spe 
ing  contract,  and  who  ma 
building  and  of  spedficatioi 
suit  of  such  examination,  vi 
a  hypothetical  question. 
4.  Appeal  akd  Bbbob   «=: 

of  Questions  Involved- 

Questlons   attempted   to 

signments  of  error  whidk  i 
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■tatement   of   qaestlona   inTolved    wiU   not   b« 
oonaidered  by  Supreme  Cooit. 

Appeal  from  Court  of  Oommon  Pleas,  Phll- 
adelpbla  County. 

Rule  to  open  Judgment  entered  by  Oscar 
D.  Loeb  against  Louis  Darldson  and  anotber 
upon  a  bond.  Judgment  opened,  and  on  is- 
sue framed  there  was  judgment  for  defend- 
ants. Motion  for  new  trial  denied,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  MESTREZAT,  POTTKE, 
MOSOHZISKEB,  FRAZEB,  and  WAUJINO, 
JJ. 

Danlti  W.  Slmkins,  of  Philadelphia,  for 
ai^lant  Edward  Hopklnson,  Jr.,  of  Phila- 
delphia, for  appellees. 

FRAZER,  J.  Plalntur  entered  into  an 
agreement  in  writing  August  11,  1915,  to 
purchase  from  defendants  certain  property 
"with  the  buildings  thereon  now  in  course 
of  erection,"  the  latt^  agreeing  to  com- 
plete the  houses  within  three  months  from 
date  "according  to  plans  and  spedflcations" 
with  a  promise  to  pay  $B  a  day  as  liquidated 
damages  for  delay  beyond  the '  time  sped- 
fled.    The  contract  also  provided  that — 

"Minor  and  unintentional  deviations  from 
the  plans  and  specificationg  shall  not  abrogate 
this  agreement  but  shall  be  the  subject  of  al- 
lowance to  the  vendee  if  the  value  of  the  build- 
ing is  thereby  depreciated." 

Plalntur  paid  $2,000  on  account  of  the  pur- 
chase price,  which  sum,  the  contra&t  pro- 
vided, might  be  forfeited  as  Uauldated  dam- 
ages if  he  failed  to  effect  a  settlement.  At 
the  time  the  contract  was  signed,  the  build- 
ing was  practically  finished  on  the  outside, 
the  roof  was  <»,  and  the  floors  laid.  The 
building  not  being  completed  within  the 
time  stipulated,  nor  strictly  In  accord  with 
the  plans  and  spedflcatlons,  plaintUT  subse- 
quently refused  to  pay  the  balance  of  the 
purchase  money,  and,  to  recover  the  sum 
already  paid,  mtered  judgment  on  the  bond 
given  by  defendants  to  secure  Its  completion 
In  accordance  with  the  agreement.  The 
Judgment  was  subsequently  opened  and  Issue 
framed  to  determine  "whether  Oscar  D.  tioeto 
is  entitled  to  recover  the  sum  of  $2,000  with 
Interest."  The  trial  resulted  In  a  verdict 
for  defendants;  a  motion  for  a  new  trial  was 
refused,  and  judgment  entered  for  defend- 
ants.   PlaintlfT   appealed. 

[1]  The  question  before  the  Jury  was,  not 
the  extent  of  an  allowance,  if  any,  plaintiff 
was  entitled  to  receive  by  reasiHi  of  devia- 
tions from  the  plans  and  spedflcatlons  or 
by  reason  of  delay  In  completion,  but  solely 
whether  the  departiure  from  the  specifica- 
tions was  intenti(Kial  or  so  material  as  to 
Justify  plalntur  In  refusing  to  complete  the 
purchase.  The  testimony  is  conflicting,  and 
the  question  was  necessarily  one  for  the 
Jury  to  whom  It  ^ras  submitted  with  instruc- 
tion that.  If  the  variations  were  material, 
plaintiff  would  be  entttied  to  recover  the 
uumey  paid,  but,  U  the  defects  were  merely 


minor  matters,  the  contract  provided  a  way 
In  which  they  could  be  adjusted. 

The  departure  from  the  specifications  upon 
which  plaintiff  appears  to  lay  most  stress  Is 
the  fact  that  In  erecting  the  brick  walls  the 
"headers"  were  made  every  tenth  course  In- 
stead of  every  seventh  as  required  by  Act  of 
May  6,  1899,  P.  L.  193,  regulating  the  erec- 
tion of  buildings  within  the  dty  of  Phila- 
delphia. The  specifications  required  the 
building  laws  of  the  city  of  Philadelphia  to 
be  carefully  observed.  The  dty  building  In- 
spector called  by  defendants  testified  he  ob- 
served the  building  regularly  during  the 
course  of  construction  and  gave  as  a  reason 
for  making  a  header  every  tea  courses,  in- 
stead of  every  seven,  that,  the  brides  used 
on  the  Inside  of  the  wall  being  of  greater 
thickness  than  the  outer  brick,  the  two  lay- 
ers consequently  did  not  reach  the  same 
levd  in  the  seventh  course,  and  to  avoid  a 
split  the  headers  were  laid  on  every  tenth 
course  in  accordance  with  the  general  prac- 
tice In  the  dty  of  Philadelphia,  whldi  not . 
only  made  a  better  wall  but  was  approved 
by  him  as  building  inspector  for  the  dty. 
Under  this  testimony  the  court  could  not 
say,  as  matter  of  law,  there  was  in  this  re- 
spect a  Bubetantial  departure  from  the  spec- 
ifications. Numerous  other  instances  of  de- 
parture from  the  spedficattons  are  referred 
to  In  the  testimony  and  discussed  by  coun- 
sel, most  of  them,  however,  of  a  minor  char- 
acter and  none  of  such  importance  as  to 
justify  the  legal  oondusion  that  the  ctmtract 
was  not  substantially  performed. 

[2,3]  Plaintiff  also  com^alns  of  the  ac- 
tion of  the  trial  Judge  in  permitting  expert 
witnesses  for  defendants  to  state  whether 
in  thdr  opinion  there  had  been  a  substan- 
tial performance  of  the  contract  in  compli- 
ance with  the  plans  and  spedflcatlons,  the 
objection  not  being  to  .the  competency  of  the 
witnesses  testifying  as  exi)erts  on  the  sub- 
ject-matter of  the  Inqiriry,  but  on  the  ground 
the  answers  of  the  witnesses  were  not  based 
upon  a  hypothetical  statement  of  the  facts. 
While  the  usual  practice  Is  to  receive  the 
testimony  of  an  expert  in  the  form  of  an- 
swers to  hypothetical  questions  which  he, 
for  the  purpose  of  his  testimony,  assumes  to 
be  true,  an  expert  frequently  has  occasion 
to  personally  examine  the  subject-matter  of 
the  inquiry;  a  familiar  example  being  in  the 
cases  of  physical  ailments  or  injury,  in  which 
case  he  is  permitted  to  testify  to  the  f«sult 
of  his  examination.  Each  expert  offered  by 
defendant  made  a  personal  examination  of 
the  building,  together  with  plans  and  sped- 
flcations,  and  an  objection  that  they  should 
not  be  permitted  to  testify  as  the  result  ot 
such  examination  without  the  use  of  a  hy- 
pothetical question  cannot  be  sustained. 
Wigmore  on  Ev.  vol.  1,  {  67S;  Qreenleaf  on 
Bv.  (16th  Ed.)  I  44L 

[4]  The  remaining  assignments  of  error 
are  to  portions  of  the  charge.    The  charge 
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as  a  whole  is  substantially  free  from  error, 
and  tbe  questiona  attempted  to  be  raised 
are  not  included  in  the  statement  of  ques- 
tions involTed,  and- for  that  reason  need  not 
be  considered. 
The  judgment  Is  affirmed. 


(in  Fa.  409) 

COBifMONWEAI/TH   ex    rel.   MAXB3Y,    Dist. 
Atty.,  V.  ZAIiEWSKI. 

(Supreme  Court  of  PennsylTania.    June  8, 
1918.) 

MimiOIFAI.   OOBPORATIORS    «=>144— Oatr    ot 
COimOILltAW— DiBKCTOBT  STATTJTB— "MAT." 

Borough  Act  May  14,  1915,  e.  7,  art.  1, 
I  2,  designating  a  judge.  Justice  of  the  peace 
of  county,  or  burgess  of  borough,  when  qualified, 
as  the  officer  before  whom  borough  councilman's 
oath  of  office  "may"  be  taken,  is  directory,  and 
the  oath  may  be  taken  before  a  notary  public, 
under  Act  Aug.  14,  1884. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  FiiBt  and  Second  Series,  May.] 

Api)eal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Suggestion  for  writ  of  quo  warranto  l>y 
the  Commonwealth,  on  relation  of  George  W. 
Haxey,  District  Attorney,  against  Joseph 
Zolewskl.  B^m  a  Judgment  sustaining  de- 
fendant's demurrer,  and  refusing  a  judgment 
of  ouster,  relator  appeals.    Affirmed. 

Argued  before  BBOWN,  C.  J.,  and  POT- 
TBB,  STEWART,  MOSCHZISKEB,  and 
WALLING,  JJ. 

A.  A.  Vosburg,  of  ScrantoD,  for  appellant 
M.  J.  Martin  and  Ralph  W.  Rymer,  both  of 
Scranton,  for  appellea 

BROWN,  C.  J.  This  proceeding  was  In- 
stituted to  oust  the  appellee  from  his  office 
as  councilman  of  Di<&son  City  borough,  on 
the  ground  that  he  had  taken  his  oath  of 
office  before  a  notary  public.  Section  2,  ar- 
ticle 1,  Chapter  7  of  the  Act  of  May  14,  1916 
(P.  L.  812),  provides  that: 

"Before  entering  upon  the  duties  of  their  of- 
fice, the  councilmen  shall  take  and  snbacribe  an 
oath  or  affirmation  to  support  the  Constitution 
of  the  United  States,  and  of  the  commonwealth 
of  Pennsylvania,  and  to  perform  the  duties  of 
their  office  with  fidelity.  The  oath  or  affirma- 
tion may  be  taken  before  any  judge  or  justice 
of  the  peace  of  the  county,  or  before  the  burgess 
of  the  borough,  when  he  is  qualified,  and  shall 
be  entered  upon  or  filed  among  the  records  of 
the  twrough." 

Before  entering  ui)on  his  duties  the  appel- 
lee took  the  oath  so  prescribed,  and  the  no- 
tary public  who  administered  It  to  him  had 
power  to  administer  an  oath,  "as  fully,  to 
all  intents  and  purposes  whatsoever,  as  any 
judge  of  the  Supreme  Court,  or  president, 
or  associate  judge,  of  any  of  the  courts  of 
common  pleas,  or  any  alderman,  or  Justioe 
of  the  peace,  within  this  commonwealth." 
Act  Aug.  10,  1864  (P.  L.  962).  The  provision 
in  the  act  of  1915  that  the  coundlmanic  oath 
of  office  "may  be  taken"  before  a  judge,  Jus- 
tice of  the  peace,  or  burgess  ia  merely  direc- 


tory or  permissive,  and  not  mandatory,  aa 
it  would  be  if  the  word  "shall"  had  been 
used,  instead  of  "may,"  and  the  learned  pres- 
ident judge  of  the  court  below  correctly  so 
held. 
Judgment  affirmed. 

(Ml  Pa.  EOT) 
COMMONWEALTH  v.  BALANZO. 


(Supreme  Court  of  Pennsylvania. 
1918.) 


June  S, 


1.  HoKioiDB  4=>256(2)  —  Manbi^adghteb  — 
.  BviDKWCij— KnxiNa  Polickman. 

On  trial  for  murder,  a  conviction  of  volun- 
tary manslaughter  will  be  sustained,  where  it 
appeared  that  defendant  killed  a  police  officer 
in  uniform  while  the  latter  was  subjecting  him 
to  a  search  for  weapons  without  a  warrant  on 
a  public  street  late  at  night 

2.  WmrassES    «=>269(4)  —  CyBosa-EzAiaNA- 
TION— Dtino  Decla&ations. 

Where  no  dying  declaration  was  offered  in 
evidence,  and  only  incoherent  utterances  by 
deceased  were  shown,  it  was  not  error  to  ex- 
clude cross-examination  as  to  what  attending 
physicians  said  to  deceased. 
8.  Cbhonai.  Law  «=>751— Withdbawai.  oi 

JUBOB— (RSMABKS  OF  ATTOBinT. 

Where  district  attorney,  in  making  an  offer 
as  to  rebuttal  evidence,  stated  that  the  story 
of  one  of  defendant's  witnesses  was  "cooked 
up,"  and  "that  defendant  was  telling  his  story 
the  way  his  attorneys  wanted  him  to  tell  it 
it  was  not  error  to  refuse  to  withdraw  a 
juror,  especially  where  certain  of  the  remarks 
were  not  excepted  to  and  the  others  the  court 
directed  the  jury  to  disregard. 
4.  HoinoiDs  «=3l09— KiLuiTo  Poucs  Oirc- 
CEB— Unwabbaittkd  Seaboh. 

A  mere  attempted  search  for  weapons  on 
defendant  by  a  police  officer  without  a  warrant 
without   more,   would   not   excuse   killing   the 
officer. 
6.  HoiaciDE  i$s>116(4)— Sku'-Defbnbb— Rea- 

SOHABLX  Af  PBEHENSXOH   OF  DANOEB. 

Reasonable  apprehension  of  danger  to  life, 
which  would  Justi^  the  killing  of  a  police  offi- 
cer, where  the  danger  turns  out  to  be  apparent 
only,  and  not  actual  must  have  a  reasonable 
basis  on  which  to  rest  before  the  taking  of 
human  life  would  be  warranted  thereby. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Beaver  Oninty. 

Emil  Balanzo  was  convicted  of  v(duntai7 
manslaughter,  and  appeala    Affirmed. 

From  the  record  It  appeared  that  defend- 
ant Bmll  Balanzo,  in  company  with  four 
other  men,  was  walking  along  a  public  street 
in  the  borough  of  Midland,  Beaver  county, 
about  midnight  on  May  12,  1917.  They  met 
Michael  T.  Ford  and  Edward  McKay,  two 
police  officers  of  the  said  borough,  on  duty. 
Ford  wore  the  full  uniform  of  a  police  officer, 
but  McKay  was  in  plain  dotbes.  The  prison- 
er and  the  men  in  company  with  him,  on 
the  ai>proach  of  the  officers,  started,  to  scat- 
ter. The  officers  then  commanded  defendant 
and  the  others  to  8t<^  and  to  submit  to  a 
search.  The  men  in  company  with  the  de- 
fendant stopped  and  were  seardied,  but  the 
prisoner  attempted  to  get  away.  Ford  fol- 
lowed defendant  fmd  was  in  the  act  of  turn- 
ing him  around,  preparatory  to  making  a 
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search  for  concealed  weapons,  when  defedd- 
ant  drew  a  revolver  and  lixeA  five  shots  at 
him,  one  of  whl<^  passed  throu^  his  chest, 
one  thron^h  his  elxlomen,  and  one  through 
the  ball  of  his  foot.  Ford  died  about  nine 
hours  later  In  a  hospital. 

On  the  trial  no  dying  declaratlmi  of  ttie 
deceased  was  offered  In  evidence;  the  only 
evidence  as  to  what  he  sold  belne  that  while 
In  the  hospital  he  made  certain  Incoherent 
utterances.  The  trial  Judge  sustained  an 
objection  to  the  question  put  to  one  of  the 
commonwealth's  witnesses,  on  croes-examlnai- 
tton,  as  to  what  statement  the  doctors  made 
to  the  deceased  In  the  hospital.  On  tbe  trial 
the  district  attorney  exhibited  deceased's 
coat  to  the  Jury,  stating  "this  Is  the  {dace 
where  the  bullet  came  out"  (Indicating).  Lat- 
er during  the  trial  he  stated  that  the  story 
of  one  of  defendant's  witnesses  was  "cooked 
up,"  and  at  another  time  that  "defendant 
was  telling  his  story  the  way  his  attorneys 
wanted  him  to  tell  It"  The  court  directed 
the  Jury  to  disregard  the  first  and  last  men- 
tioned utterances,  and  ruled  that  the  refer- 
ence to  the  testimony  of  defendant's  witness 
as  "cooked  up"  was  not  Improper,  as  It  was 
made  by  the  district  attorney  In  addressing 
the  court  In  reference  to  what  he  Intended 
to  prove  In  rebuttal,  and  no  exception  to  such 
ruling  was  taken  at  the  time. 

Defendant's  fifth  point  for  diarge  and  the 
court's  answer  thereto  were  as  follows: 

"There  is  ao  evidence  in  this  case  that  the 
deceased  and  his  fellow  officer  bad  a  weapon 
on  his  person  and  it  beiiu;  admitted  that  there 
was  no  warrant  asainst  the  prisoner  or  any  of 
his  companioDS  the  attempted  search  of  the 
prisoner  for  weapons  was  an  unlawful  act  upon 
the  part  of  the  deceased  and  his  fellow  officer. 

"Aiiswer:  Affirmed.  Nevertheless  a  mere 
attempted  search,  without  more,  would  not  Jus- 
tify or  excuse  the  killing  of  the  officer.  One  is 
not  warranted  in  taking  human  life  to  repel  or 
redress  a  wrong  of  small  magnitude." 

Defendant's  sixth  point  for  charge  and  the 
court's  answer  thereto  were  as  follows: 

"If  the  prisoner  and  his  companions  were 
walking  quetly  and  peaceably  along  the  public 
street,  the  deceased  and  his  fellow  officer  bad 
no  legal  right  to  stop  them  and  search  them 
without  a  warrant,  and  in  so  doing  the  deceased 
and  his  fellow  officer  were  guilty  of  an  unlawful 
act 

"Answer:  Affirmed.  Nevertheless,  so  doing, 
without  more,  would  not  Justify  or  excuse  the 
killing  of  Michael  T.  rord." 

Defendant's  seventh  potBt  for  diarge  and 
the  court's  answer  thereto  were  as  follows: 

"If  the  Jury  believed  from  the  evidence  that 
the  deceased  assaulted  the  prisoner  with  his 
dub,  and  the  prisoner's  life  was  in  danger,  or 
he  was  actually  in  danger  of  great  bodily  harm, 
or  if  it  so  reasonably  appeared  to  him,  and  the 
danger,. either  real  or  apparent  was  so  great 
that  It  could  not  be  averted,  without  inflictiag 
serious  injury  upon  the  deceased  or  even  tak- 
ing his  life,  the  prisoner  would  be  excusable 
under  the  law  in  so  doing,  in  order  to  save  his 
own  life  or  avert  great  bodUy  harm. 

"Answer:  Affirmed.  But  reasonable  appre- 
hension of  such  danger  as  is  referred  to  in  this 
.point,  where  the  apparent  danger  turns  out  to 
be  apparent  only,  and  not  actual,  must  have  a 


reasonable  basis  on  which  to  rest,  before  the 
taking  of  hnman  life  would  be  warranted  there- 
by." 

The  Jury  found  a  verdict  of  guilty  oC 
voluntary  manslaughter,  upon  whldi  ttict 
mBTimum  sentence  was  thereafter  Imposed. 

Argued  before  BROWN,  C.  J.,  and  FOT- 
TBR,  STBIWABT,  MOSaHZISKEXt,  FRA- 
ZER,  and  WALLING.  33. 

Lawrence  M.  Sebrlng  and  J(dm  B.  iCcClnre, 
both  of  Beaver,  for  appellant 

The  questions  Involved  are:  (IJ  May  a 
defendant  on  trial  for  murdering  a  police- 
man, £ihow  that  the  officer  was  drunk,  tliat 
he  attempted  an  Illegal  search  of  defendant 
and  fitow  that  after  the  Infilctloa  of  the 
mortal  wound,  the  officer  could  have  an  ante 
mortem  statemrait?  (2)  What  are  Improper 
remarks  by  commonwealth  counsel  In  such 
a  case,  and  was  the  Jury  adequately  and  cor^ 
rectly  instructed  as  to  the  law  of  self-defense 
and  manslaughter? 

James  L.  Hdgan,  Lonls  B.  Oraham.  Dlst 
Atty.,  and  Frank  H.  Laird,  all  of  Beaver,  for 
the  Commonwealth. 

PER  CURIAM.  Hie  ^uestioiis  raised  osi 
tliis  appeal  are  within  a  narrow  compass, 
and  are  briefly  stated  by  counsel  tor  the  ap- 
pellant After  duly  considering  them,  we 
find  nothing  iii  the  44  assignments  of  error 
calling  for  a  retrial  of  the  case,  and  the  Judg- 
ment Is  therefore  affirmed. 


(Ml  Pa.  tm 

COMMONWEAI/TH  TPTLB  INS.  *  TUUOT 
CO.  ▼.  OROSa 

(Supreme  Court  of  Pennsylvania.    Tune  8, 
IMS.) 

Wriis     9=>608W  —  CowsTKTj&noN  —  Real 
Pbopebtt— Rt;u  nr  Shkxkt'b  Qabb. 
Where  testator  bequeathed  to  bis  wife  and 
sod  all  of  his  property,  share  and  share  alike, 
and  a  house  as  a  home,  but  not  to  be  s<dd  by 
either,  and  if  the  wife  died  before  the  son  he 
was  to  have  her  share,  and  if  he  died  before 
her   she   to   have   his   share,   unless   "he    had 
heirs,"  the  rule  in  Shelley's  Case  applied,  and 
on  the  death  of  his  mother  the  son  took  a  fee. 
Appeal  from  Court  of  Common  Pleast  Phil- 
adelphia County. 

Action  by  the  Commonwealth  Title  Insur- 
ance ft  Trust  Company,  trustee  for  Thomas 
A.  B.  McCloakey,  against  Samuel  Gross. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  facts  appear  In  the  following  opinion 
of  Shoemaker,  J.,  In  the  common  pleas: 

This  is  a  case  stated,  submitted  to  the  court 
upon  an  agreement  tiiat,  if  the  plaintiffs  have 
an  estate  m  fee  in  the  premises  described  in 
the  deed  tendered  by  them  to  the  defendant 
judgment  should  be  entered  for  the  plaintiffs; 
otherwise,  the  judgment  should  be  for  the  de- 
fendant The  question  presented  by  the  case 
stated  is  the  interpretation  to  be  given  to  the 
will  of  James  B.  HoCIodiey,  which  reads  as 
follows:  .  _       . 

"In  making  this  my  last  wHl  and  testimooy, 
I  bequeath  to  my  wife,  Florence  B.  HcCIeAey, 
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and  mj  ion,  Thomas  A.  B.  McOloskey,  share 
and  share  alike  of  my  estate  after  all  my  just 
debts  are  paid.  The  honae.  No.  4841  North 
Broad  street  to  be  a  home  for  my  wits  and  son 
as  long  as  they  agree.  If  rented,  each  to  have  a 
Bhare  alike.  I  want  It  tmderstood  that  my 
property  is  not  to  be  sold  or  mortgaged  by 
either  my  wife  and  son.  In  case  my  wife  dies 
before  my  son  he  is  to  liaTe  her  snare  of  the 
estate  and  if  he  £es  before  her  she  will  have 
Us  share,  witiiont  be  has  heirs  who  will  receire 
his  share  then.  I  want  my  wife,  Blorence  B. 
McCloskey,  to  have  all  hon'sehold  goods  and 
effects. 

"I  appoint  my  wife  ezecntor  without  bond  of 
this  my  last  will  and  testimony  revoking  all 
others  previoasly  made. 

"In  case  of  death  of  both  my  wife  and  son 
(he  leaving  no  heirs)  I  want  my  estate  to  go 
to  my  mother's  half-sister  Annie  McOloekey, 
wife  of  Owen  and  her  heirs,  share  and  share 
alike." 

McCloskey  died  March  11,  1907,  leaving  to 
sorvive  him  his  wife,  Florence,  and  his  son, 
Thomas  A.  B.  Florence,  the  widow  of  James 
B.,  died  January  8.  1915.    By  deed  dated  An- 

Eist  15,  1017,  and  duly  recorded,  Thomas  A.  B. 
cCloskey  and  wife  granted  and  conveyed  the 
premises  No.  4841  North  Broad  street  to  the 
Commonwealth  Title  Instirance  &  Trust  Com- 
pany as  trustee  for  the  grantors.  Bv  agree- 
ment dated  August  15, 1917,  the  said  Common- 
wealth Title  Insurance  &  Trust  Company,  trus- 
tee, agreed  to  sell  to  Samuel  Gross,  who  agreed 
to  purchase  the  aidd  property  free  and  clear 
of  assessments,  liens,  ana  Incumbrances:  the 
title  to  be  good  and  marketable.  On  October  8, 
1917,  the  plaintiffB  tendered  a  deed  duly  execut- 
ed by  themselves,  conveying  to  defendant  the 
said  premises  free  and  clear  of  all  incum- 
brances, and  demanded  the  balance  of  the  por- 
cbase  money  agreed  upon.  The  defendant  re- 
fused to  accept  the  deed,  or  pay  the  purchase 
price,  alleging  that  the  grantors  did  not  have 
•  good  and  marketable  title  in  fee  in  the  prem- 
ises, whereivon  plaintiffs  brought  this  suit  to 
cecover  the  balance  of  the  purchase  money. 

The  will  provides  that  "in  case  my  wife  diet 
before  my  son  he  is  to  have  h«r  share  of  the 
estate  and  if  he  dies  before  her  she  will  have 
Us  share,  without  he  has  heirs  who  win  re- 
ceive Us  share  then."  The  survivorsUp  in 
favor  of  the  wife  is  conditioned  upon  the  son 
dying  without  heira.  In  the  last  danse  of  the 
wUl  it  is  provided:  "In  eaa«  of  death  of  both 
my  wife  and  son  (he  leaving  no  heira)  I  want 
my  estate  to  go  to  my  mother's  lialf-sister 
Annie  McC!loskey,  wife  of  Owen  and  her  heirs, 
ahare  and  share  alike."  The  son  la  living  and 
bas  cUldroL     Did  the  son  take  a  fee?    The 

g resent  Chief  Justice  said,  in  Kemp  v.  Rein- 
ard,  ^8  Pa.  147,  77  Aa  4S7,  29  li.  R.  A. 
(N.  k.)  968: 

"The  rule  in  Shelley's  Case  is  not  a  means 
of  aacertaining  the  intention  of  a  testator,  nor 
Is  it  one  of  the  eonstmetlon  of  a  wHl.  It  Is  one 
of  law,  unbending  In  ita  application,  when  the 
Intention  of  the  testator  is  ascertained,  that 
the  heirs  of  Us  devisee  of  a  freehold  estate  are 
to  take  from  the  devisee  qna  heirs.  Whan 
sndk  intention  is  ascertained,  the  heira  take 
by  descent  from  the  devisee,  and  there  is  there- 
fore vested  in  him  an  estate  of  inheritance. 
Doebler's  Appeal,  64  Pa.  9;  Shapley  v.  DieU, 
a06  Pa.  666  [53  AtL  874].  It  ia  therefore  aX- 
ynrn  a  precedent  qnestlon,  in  any  case  to  wUch 
it  u  Bwposed  the  rule  is  applicable,  whether 
the  limitation  of  the  remainder  is  made  to  the 
heirs  in  fee  or  in  tail,  as  such,  and  in  solving 
this  question,  the  rule  itself  renders  no  asdst- 
ance.  It  ia  silent  until  the  intention  of  the 
crantor  or  devisor  ia  ascertained.  But  tt  that 
intention  la  found  to  be  that  the  remaindermen 
are  to  taka  as  heirs  of  the  grantee  or  devisea 


of  the  particnlar  flwehold,  instead  of  becoming 
themselves  the  root  of  a  new  succession,  iha 
nde  ia  applied  though  it  may  defeat  a  mani- 
fest intention  that  the  ftrst  taker  ahonld  have 
but  an  estate  for  Ufe.  It  is  very  carefully  to 
be  noted,  that  in  searching  for  the  intention  of 
the  donor  or  testator,  the  Inquiry  is  not  wheth- 
er the  remaindermen  are  the  persons  who  would 
have  been  heira,  had  the  fee  been  limited  di- 
rectly to  the  ancestor.  The  thing  to  be  sought 
for  te  not  the  persons  who  are  directed  to  tue 
tht  remainder,  but  the  character  In  wUch  tlia 
donor  intended  they  ahoold  take.  In  the  verjr 
many  eaaea  in  which  tha  question  haa  ariaen 
whether  the  rule  waa  applicable,  the  difficulty 
has  been  in  determining  whether  the  intention 
waa  that  the  remaindermen  ahould  take  aa  heira 
of  the  first  taker,  or  originally  as  the  stock  of  a 
new  inheritance.'  (Guthrie's  Appeal,  87  Pa.  9." 
Applying  the  above  rules  of  Interpretation  to 
the  will  in  this  caae,  it  seems  manif  eat  that  in 
the  first  paragraph  of  the  will  it  is  deariy  pro- 
vided that  the  ''heira"  to  take  wera  aa  heira 
of  the  son:  the  language  uaed  being  that  if  the 
son  "dies  before  her  [the  widow]  sne  will  have 
Us  share,  without  he  luts  heirs,  who  will.re-> 
ceive  his  share  then."  Reading  the  tUrd  dause 
in  connection  with  the  first  danse,  it  is,  in  oar 
opinion,  dear  that  such  waa  the  meaning  of  the 
testators  wwds,  as  the  devise  to  Annie  Mc 
Closkey  was  only  to  take  eifectl  in  caaa  the  son 
died  "leaving  no  heirs,"  thos  limiting  the  diar- 
acter  of  the  penons  who  were  to  take  u'pon 
the  death  of  the  son  to  such  as  were  Us  heirs; 
arid  "to  constitute  such  devisee  a  source  of 
inheritable  succession."  (Harrison  v.  Harris, 
246  Pa.  397,  91  AtL  617),  and  the  rule  In  Shel- 
ley's Case  appHes  (Stathera  v.  Rene,  261  Pa. 
815,  96  AtiL  717). 

The  court  entered  Jndgment  for  the  plain- 
tiffs on  the  caae  stated.  Defendant  a];^>ealed. 
Brror  assigned  was  ttie  Jndgment  of  the 
court 

Argoed  before  BROWN,  G.  J.,  and  POT- 
TDR,  STBWART,  MOSOHZIBKKR,  and 
FRAZBR,  JJ. 

Morris  WoU  and  Horace  Stem,  both  of 
Philadelphia,  for  appellant.  William  Heoiy 
Kern,  of  Pblladelphia,  for  appellee. 

PER  (TURIAM.  This  judgment  is  afBrmed. 
on  the  opinion  of  the  court  below,  upon  whldi 
It  was  entered. 

(Ml  Pa.  451) 

RUCK)  V.  MIDLAND  REALTY  CO. 

(Supreme  C!onrt  of  Pennsylvania.    June  8, 
1918.) 

1.  Venixa  ard  Pttbohabkb  4=9lll— Resois- 

BIOH    BT   YKHDXK  —  RXCOVKBT   01  PaTXKZTT 

Mads. 

Where  a  vendee  tenders  performance  at  the 
apiMinted  time,  and  the  vendor  cannot  perform, 
the  vendee  can  rescind,  particularly  where  time 
ia  of  the  essence  of  the  contract. 

2.  Vknoob  and  Pttbchabkb  4=>S40— Reboib- 

BION   BT  VERDKB— ReSOIBBION  OF  PUBCHASK 

Monet— Tbndeb  or  PEBroBMAnaB. 
Where  contract  for  sals  cl  realty  provided 
that,  when  price  waa  paid,  a  conveyance  ^onld 
be  made  free  of  incumoranoes,  and  plaintiff  ten- 
dered the  balance  of  the  price  due  and  demand- 
ed a  deed,  wUch  was  refused,  because  defendant 
was  then  unable  to  make  a  good  title,  plaintiff 
could  recovw  th«  money  paid  and  reaaonatds 
expenses,  though  defendant  tendered  a  deed 
with  a  policy  of  inanrance  issued  by  a  title  «Mn- 
pany,  and  after  auit  offered  to  convey  a  dear 
titie. 
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Appeal  from  Courts  Common  Pleas,  Pbll- 
adelphla  County. 

Action  by  Howard  V.  Bngg  against  tlie 
Midland  Realty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Audeniled,  P.  3.,  filed  the  following  opin- 
ion in  the  common  pleas : 

The  statement  of  daim  and  the  affidavit  of 
defense  are  qnite  volaminooa,  bnt  the  qnestion 
raised  by  this  rule  is  a  simple  one.  The  essen- 
tial facts  alleged  by  the  plamtiff  are  aa  follows, 
and  ther  are  not  disputed  by  the  defendant: 

The  plaintiff  aneed  to  bny  certain  land  from 
the  defendant.  Its  price  was  payable  by  in- 
•tallments,  but  the  buyer  might  when  he  paid 
any  of  them  anticipate  the  dates  fixed  for  sub- 
sequent payments  and  pay  the  remainder  of 
the  pnr<£a8e  money  although  not  yet  due.  It 
was  agreed  that  the  land  should  be  conveyed  to 
the  plaintiff,  subject  to  certain  building  restric- 
tions, but  otherwise  clear  of  incumbrances,  as 
soon  as  the  latter  had  paid  for  it  in  fulL  and 
that,  in  the  meanwhile,  the  seller  should  pay 
all  state  and  county  taxes  legally  assessed 
upon  it  The  plaintiff  paid  the  defendant  the 
sum  of  f2,060  on  account  of  the  purchase  mon- 
ey. On  November  22,  1916,  he  tendered  it  the 
further  sum  of  $660.67,  which  was  all  that  re- 
mained unpaid  on  that  account,  and  demanded 
that  the  land  be  conveyed  to  him  in  accordance 
with  their  agreement  The  defendant  did  not 
accept  the  money  tendered  or  ddiver  the  deed  re- 

attested.  The  reason  given  for  its  failure  to 
o  so  was  that  the  land  was  incumbered  by_  a 
tax  daim  filed  by  the  commonwealth.  Prior 
to  that  date  the  plaintiff  had  spent  |86  for 
improvements  on  the  land  and  $36  for  the  prep- 
aration of  a  bond  and  a  mortgage  and  the  ex- 
amination of  its  title. 

The  plaintiff's  daim  is  for  the  sum  of  $2,080 
paid  by  him  under  his.  contract  with  the  defend- 
ant, with  interest  thereon,  and  for  the  further 
sum  of  $121  by  way  of  reimbursement  of  his 
outlay  on  the  faith  of  the  defendant's  under- 
taking to  convey.  The  defense  set  up  may  be 
summarised  as  follows:  When  the  plaintiff  ten- 
dered payment  of  the  remainder  of  the  purchase 
money  owing  for  the  land,  all  of  the  defendant's 
property  was  subject  to  the  lien  of  certain  taxes 
daimed  by  the  commonwealth.  The  defendant 
was  then  negotiating  for  a  settlement  of  the 
daim.  The  plaintiff  was  informed  of  this  situ- 
ation, and  promised  that  during  the  following 
week  his  money  would  be  received,  and  a  deed 
wonid  be  executed  and  delivered  to  him.  A 
few  days  afterwards  a  contract  was  made  by 
the  defendant  with  the  Land  Title  &  Trust 
Company,  under  which  the  latter  undertook  to 
insure  title  to  the  land  bought  by  the  plaintiff 
against  the  tax  daimed  above  mentioned.  A 
deed  for  the  land  was  executed,  and  the  plain- 
tiff was  notified  that  the  defendant  was  ready 
to  make  settlement  with  him.  Instead  of  pay- 
ing for  the  land  and  accepting  the  defendants 
deed  therefor  with  the  Land  Title  &  Trust 
Company's  polic;r>  the  plaintiff  instituted  this 
action.  Since  his  suit  was  brought  the  defend- 
ant has  settled  with  the  commonwealth  and  thus 
discharged  the  claim  filed  for  taxes.  It  is  now 
ready  and  willing  to  deliver  to  the  plaintiff  a 
deed  for  bis  land,  and,  to  the  extent  above  de- 
scribed, has  been  ready  and  willing  to  do  so 
since  November  28,  1917. 

[1,2]  This  defense  is  insuffident  It  is  ad- 
mitted that  at  the  time  when  under  their  agree- 
moit  the  plaintiff  was  entitled  to  a  conveyance 
of  the  land  that  he  had  purchased,  the  defend- 
ant was  neither  ready  nor  willing  to  convey 
it  That  it  was  not  willing  to  convey  appears 
from  the  fact  that  it  did  not  comply  with  his 
demand  for  a  deed,  ^lat  it  was  not  able  to 
perform  its  covenant  to  convey  dear  of  incum- 1 


brances  other  than  the  restrictions  under  whidi 
the  plaintiff  had  agreed  to  take  the  land  ap- 
pears from  the  ccmoeded  fact  that  the  common- 
wealth had  filed  against  it  a  tax  daim,  which 
still  stood  unsatisfied.  This  was  an  incum- 
brances although  the  amount  daimed  was  larger 
than  the  sum  subsequently  paid  to  liquidate  it 
Nowhere  does  the  defendant  sqnardy  allege  that 
the  daim  was  not  a  lawful  one,  or  that  the 
tUEea  daimed  had  not  been  legally  assessed. 
The  plaintiff  was  not  bound  to  accept  the  de- 
fendant's deed,  even  wbea  supported  by  a  policy 
of  the  Land  Title  &  Trust  Company  insuring 
him  against  the  commonwealth's  claim  in  lien 


the 


of  the  conveyance  of  a  title  appearing  by 

record  to  be  dear  of  incnmbrancesL    lime 

of  the  essence  of  tiie  contract  between  these 
parties.  Such  was  their  plain  agreement  l^e 
plaintiff  was,  therefore,  under  no  obligadon  to 
await  the  outcome  of  the  defendant's  negotia- 
tions with  the  anditor  general.  When  it  be- 
came apparent  that  the  defendant  wished  to 
fob  off  upon  him  a  title  incumbered  in  a  "Very 
oonsideraUe  sum,"  and  that  againBt  the  uncer- 
tain extent  of  the  liability  of  the  land  for  this 
diarge  he  was  expected  to  be  content  with  the 
policy  of  insurance  issued  by  a  private  corpora- 
tion, he  was  undoubtedly  justified  in  declaring 
his  contract  with  the  defendant  rescinded  and 
in  demanding  the  return  of  what  he  had  paid 
the  defendant,  with  the  amount  of  his  reasona- 
ble ouday  on  the  faith  of  the  contract.  'The 
defendant  does  not  deny  that  the  plaintiff  made 
the  expenditures  for  whidi  he  asas  reimbnree- 
ment  or  that  they  were  necessary  or  proper. 

If  a  vendee  performs  or  tenders  performance 
of  his  part  of  the  contract,  at  the  time  appoint- 
ed, and  the  vendor  is  unable  to  perform  his 
part,  the  vendee  may  rescind,  and  recover  bade 
any  purchase  money  paid  on  the  footing  of  the 
contract  Borough  of  Erie  v.  Vincent  8  Watts, 
610 ;  Stitzd  v.  Kopp,  0  Watts  &  8.  29 ;  Moore- 
head  V.  Fry.  24  Pa.  37 ;  Stickter  v.  Guldin,  SO 
Pa.  114.  This  is  particularly  true  where  time 
is  of  the  essence  of  the  contract  Hollenbach 
V.  Moore,  1  Wkly.  Notes  Cas.  192.  "It  has  long 
been  settied  that  on  default  by  the  vendor,  with- 
out fraud,  the  vendee  may  recover  for  expenses 
necessarily  or  properly  tncnrred  on  the  faith 
of  the  contract,  with  the  consideration  paid." 
Eberz  v.  Heisler,  12  Pa.  Super.  Ct  38& 

The  rule  for  judgment  is  made  absolute. 

The  court  entered  judgment  for  plaintiff 
for  want  of  a  suffldent  affidavit  of  defense 
for   $2,600.02.    Defendant    ai^ealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER STEWART,  MOSCHZISKER,  and 
FRAZER,  J3. 

J(rfm  Douglas  Brown,  of  Philadelphia,  for 
appellant.  Albert  W.  Sanacm  and  J.  Kirk 
McCurdy,  both  of  Philadelphia,  for  appellee. 

PER  CURIAM.  By  the  second  paragraph 
of  the  agreement  between  the  appellant  and 
its  vendee,  time  was  made  the  essence  there- 
of, and  the  judgment  is  affirmed  on  the  clear, 
concise  opinion  of  the  learned  president 
Judge  of  tlie  court  bdow  directing  It  to  be 
entered. 

(Kl  Pa.  «7) 

PAT  T.  MOORE. 

(Supreme    Court   of   Pennsylvania.      June  S, 

191&) 

1.  CoRTBAOTB  «=9292  —  Building  Contract 

—Action  iob  Pbick— Abchiteoi's  CsBxin- 

OATB. 

Where  refusal  of  architect  to  give  certificate 
to  building  contractor  on  completion  of  work 
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contractor  from  recovering  balance  due. 
2.  CoNTBACTB  <8=s>290— Btju-dihg  Contbaox 
— Waivbb  ot  Pbovibiom. 
Though  a  building  contract  provided  that 
alterations  should  be  made  only  on  a  written  or- 
der of  the  architect,  the  parties  could  waive 
the  provision. 

8.  CONTKACTS     <S=»292— BUILDIHQ    CONTBACTS 

— Abohtibct's  Cbbtifigati. 
Where  the  evidence  establishes  refusal  of 
the  architect  to  issue  a  certificate  on  completion 
of  a  building  contract  to  be  fraudulent,  or  by 
collusion  with  the  owner,  his  wltliholding  the 
certificate  would  not  prevent  recovery  of 
amount  due. 

4.   E}VIDENCE        «=9471(2I$)   —  CONOLUBIOII   OT 
WiTNKSB. 

Testimony  of  a  witness  for  plaintifF,  in  ac- 
tion on  building  contract,  in  reply  to  question, 
"What  did  you  do?"  that  he  completed  the  work 
in  accordance  with  the  plans  and  modifications 
by  the  architect,  was  not  inadmissible  as  a 
legal  conclusion,  being  a  summary  of  what  the 
witness  did  under  the  contract 
6.  Appeal  and  Ebeob  iS=s688(2)— Rkvikw— 
Rehabks  of  Jubob. 

Refusal  to  withdraw  a  juror  because  of 
statements  made  by  counsel  cannot  be  reviewed, 
where  the  record  &ils  to  state  the  subject-mat- 
ter of  the  objectionable  remarks. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Connty. 

Action  by  Ella  M.  Fay,  administratrix  of 
the  estate  of  Edward  Fay,  against  James  S. 
Moore.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  MESTRBZAT,  POTTER, 
MOSCHZISKER,  FRAZBR,  and  WALMNG, 
JJ. 

George  J.  Edwards,  Jr.,  of  Philadelphia, 
for  api)ellant.  Ignatius  A.  Qnlnn,  of  Chest- 
nut Hill,  and  John  3.  Oreen,  of  Philadelphia, 
for  anpellee. 

FRAZER,  J.  Plaintiff,  a  contractor,  sues 
to  recover  from  the  owner  a  balance  alleged 
to  be  due  under  a  contract  for  the  erection 
of  a  building.  The  defense  is  that  plaintiff 
failed  to  complete  the  work  In  accordance 
with  the  specifications,  whereby  defendant 
was  obliged  to  take  possession  of  the  build- 
ing and  finish  It  at  an  expense  beyond  the 
contract  price.  Plaintiff  having  died  while 
the  action  was  pending,  his  wife  was  substi- 
tuted on  the  record  as  administratrix  of  his 
estate.  The  case  has  been  tried  three  times, 
the  result  of  the  last  trial  being  a  verdict  and 
Judgment  for  plaintiff,  from  which  defendant 
appealed. 

The  first  two  assignments  of  error  are  to 
the  refusal  of  the  court  below  to  give  binding 
instructions  and  subsequently  to  enter  judg- 
ment for  defendant  non  obstante  veredicto. 
The  contract  required  payments  to  be  made 
only  upon  the  certificate  of  the  architect. 
When  the  building  was  practically  completed, 
and  a  certificate  for  final  payment  requested, 
the  ar<^teGt  notified  plaintiff  In  writing  that 


TTAioi.  luc  \^vuuiauk  xii  cci mill  oycviucu  ^/ai.La^u- 

lars.  Plaintiff  contends  the  defects  enumer- 
ated by  the  architect  were  rectified  by  him, 
while  defendant  avers  such  was  not  the  case, 
but,  on  the  contrary,  he  was  obliged  to  em- 
ploy  another  contractor  to  complete  the  work. 
[1]  The  first  objection  Is  that  comer  bead- 
ing was  omitted.  The  q)eclflcatlons  call  for 
"wood  comer  beads  on  all  exposed  angles," 
but  failed  to  set  forth  the  iMirtlcular  kind  of 
beading  to  be  used.  Plaintiff's  son,  who  had 
charge  of  the  coinstructlon  work,  testified 
beads  were  put  on  at  exi)osed  comers,  and 
this  does  not  seem  to  be  denied ;  the  conten- 
tion being  a  different  style  of  beading  should 
have  been  supplied,  as  appears  In  a  subse- 
quent letter  trom  the  architect.  In  which  he 
states  the  owner — 

"has  instructed  me  to  put  on  beads  in  accord- 
ance with  his  deedre,  although  I  have  never 
seen  that  kind  of  bead  which  he  desires,  at  the 
same  time  he  states  that  nothing  else  [will]  be 
accepted  by  him ;  so  there  is  no  other  alterna- 
tive, and  therefore  I  am  compelled  to  instruct 
you  to  make  them  different  from  what  I  would 
persontdly  select." 

In  another  letter,  written  a  few  days  later, 
the  architect  says: 

"I  am  perfectly  aware  that  the  bead  Mr. 
Moore  desires  is  unpractical,  as  well  as  impos- 
sible; but  as  Mr.  Moore  gave  me  no  other  al- 
ternative in  the  matter,  and  the  best  I  could  do 
was  to  give  his  instructions  verbatim  to  you." 

And  In  a  third  letter  says  he  had  again 
taken  the  matter  up  with  the  owner — 
"and  asked  him  to  give  me  instructions  for  the 
regular  old-fashioned  wood  comer  bead  put  on, 
which  is  the  only  thing  that  can  be  accomplish- 
ed outside  of  the  covered  bead,  which  you  have 
at  present,  and  which  Mr.  Moore  does  not 
want" 

Under  these  drcumsttmces  the  jury  were 
warranted  in  finding  the  architect  In  con- 
demning the  bead  used  by  plaintiff,  was  not 
acting  upon  his  own  impartial  judgment  as  to 
the  sufficiency  of  the  work,  but  at  the  dicta- 
tion and  to  satisfy  the  whim  of  the  owner. 

[2]  Another  objection  is  the  window  sashes 
were  of  chestnut  Instead  of  white  pine  lum- 
ber, as  called  for  la  the  contract  With  re- 
spect to  this  Item,  the  testimony  on  behalf  of 
plaintiff  is  to  the  effect  the  arc^tect  instruct- 
ed him  to  use  chestnut  instead  of  pine,  so 
as  to  conform  to  the  interior  finish  of  the 
house.  The  owner  visited  the  work  almost 
dally,  and  with  the  architect  made  up  lists 
of  matters  to  be  attended  to  or  corrected, 
among  which  appears  a  memorandum  to  the 
effect  that  the  owner  would  consider  the 
matter  of  using  chestnut  instead  of  white 
pine  sash.  While  it  is  trae  the  contract  pro- 
vides that  no  alterations  should  be  made, 
except  on  the  written  order  of  the  architect, 
the  parties  had  the  right  to  waive  the.  pro- 
vision. Raff  V.  Isman,  235  Pa.  847,  84  Atl. 
352.  And  this  the  verdict  Indicates  they  did. 
Furthermore,  there  Is  no  att^npt  in  this  case 
to  charge  for  extra  work. 
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Ab  to  tbe  TarloTU  Itema  of  wtalcb  complaint 
is  made,  the  testimony  on  behalf  of  plaintiff 
Is  to  the  effect  that  portions  of  the  work,  the 
details  of  which  were  not  mentioned  in  the 
specifications,  were  done  imder  the  direction 
of  the  architect,'  and  that  other'  variations 
and  defects  were  remedied  after  complaint 
was  received.  The  architect  having  persist- 
ed in  refusing  a  certificate  of  completion, 
giving  as  an  ezcase  for  his  action  the  owner's 
dissatisfaction  with  the  work,  and  the  con 
tractor  continuing  to  claim  a  completion  of 
the  contract,  the  owner  procured  a  bid  and 
entered  into  a  contract  for  the  additional 
work  on  the  house  he  deemed  necessary  to 
complete  the  contract  according  to  spedflca- 
tlons,  paying  therefor  the  sum  of  1819,  and 
for  other  items  the  sum  of  $220,  which 
amounts  were  deducted  from  the  contract 
price,  and  the  architect  signed  a  certificate 
to  the  effect  that,  after  deducting  such  items, 
a  balance  of  $1,100  remained  due  the  con- 
tractor. 

[3]  While  the  testimony  on  behalf  of 
plalntlfl  was  contradicted  by  the  architect 
and  other  witnesses  for  defendant,  the  case 
was  necessarily  for  the  jury,  to  whom  it  was 
submitted  by  the  trial  judge  with  instruc- 
tions to  consider  the  dedslMi  of  the  architect 
conclusive,  unless  they  found  from  the  dr- 
cnmstancefl  in.  the  case  his  decision  was  the 
result  of  collusion  with  the  owner,  and  not 
a  fair  and  Impartial  one.  The  court  also 
left  to  the  jury  to  say  whether  the  contractor 
faithfully,  honestly,  and  substantially  com- 
plied with  the  provisions  of  his  contract, 
and  further  charged.  If  they  so  found,  and 
minor  defects  or  deficiencies  existed,  such 
defects  would  not  prevent  a  recovery  for  the 
amount  due  under  the  omtract,  less  a  reason- 
able allowance  for  the  cost  of  remedying  the 
imperfectiona 

The  provision  in  the  contract  requiring 
the  production  of  the  certificate  of  the  archi- 
tect, showing  completion  of  the  work,  la  in- 
tended as  a  protection  to  the  owner  againsb 
nnjust  claims  by  the  contractor  and  to  see 
that  the  latter  properly  carries  out  his  agree- 
ment, and  in  cases  where  the  evidence  estab- 
lishes refusal  of  the  architect  to  be  ca- 
pricious, fraudulent,  or  based  on  collusion 
with  the  owner,  his  withholding  the  certifi- 
cate will  not  prevent  the  contractor  from 
recovering  the  amount  due  him.  Pittsburg, 
etc.,  liumber  Ca  v.  Sharp,  100  Pa.  256,  42 
AtL  685.  There  also  being  evidence  in  the 
case  to  support  the  conclusion  of  the  jury  of 
there-  being  no  willful  or  Intentional  depar- 
ture from  the  terms  of  the  contract,  the  doc- 
trine of  substantial  performEinoe  was  applica- 
ble, and  was  properly  stated  by  the  trial  jndge 
in  accordance  with  the  principles  laid  down 
in  Morgan  v.  Gamble,  230  Pa.  166,  79  Ati.  410. 

[4]  Tb«  remaining  assignments  of  error 
present  no  canse  for  reversal.  The  third  is 
to  the  reifasal  of  the  court  to  strike  out  testi- 
mony. A  vritness  for  plaintiff,  who  bad 
duuge  of  the  work,  in  rq;)ly  to  the  quectton. 


"What  did  you  do?"  answered,  "I  complied 
the  work  in  accordance  with  the  plans,  speci- 
fications, and  contract,  and  the  modifications 
by  the  ar«^iitect"  This  answer  was  a  rather 
brief  summary  of  what  the  witness  did  under 
the  contract,  and  by  reason  of  its  brevity  the 
answer  sounds  like  a  legal  conclusion,  rather 
than  a  statement  of  f&ct;  yet  the  statement 
was  directly  responsive  to  the  question,  and, 
as  the  details  of  the  work  performed  by  the 
witness  were  given  more  fully  in  other  parts 
of  his  testimony,  the  discretion  of  the  trial 
judge,  in  refusing  to  strike  out  the  answer, 
is  not  an  adequate  cause  for  reversal  Unit- 
ed States  Teleidune  Co.  v.  Wenger,  66  Pa. 
262,  93  Am.  Dec.  751. 

The  fourth  assignment  is  to  the  refusal  of 
the  trial  judge  to  strike  out  testimony  to  the 
effect  that  the  change  in  the  material  used  in 
window  sashes  was  made  upon  the  verbal 
order  of  the  architect.  The  question  of 
waiver  of  the  provisions  of  the  contract  re- 
quiring alterations  to  be  in  writing  has  al- 
ready been  referred  to  and  need  not  be  re- 
peated. 

[6]  The  refusal  of  the  court  to  withdraw  a 
juror  because  of  the  statement  made  by  coun- 
sel for  plaintiff  set  forth  in  the  fifth  assign- 
ment does  not  seem  to  show  abuse  of  discre- 
tion. The  record  falls  to  Indicate  the  sub- 
ject-matter of  the  objectionable  remarks,  and 
this  court  has  no  means  of  dsttsrmining 
whether  or  not  they  were  improper. 

The  sixth  assignment  objects  to  the  action 
of  the  court  in  permitting  a  witness  for  plain- 
tiff to  testify  that  the  fireplace  was  "point- 
ed" In  accordance  with  the  direction  of  the 
architect  In  regard  to  this  objection,  it  is 
sufllcient  to  say  tiiat  specifications  required 
the  pointing  of  the  masonry  to  be  done  "aa 
directed"  with  no  special  provision  for  the 
fireplace. 

We  find  nothing  objectionable  in  the  lan- 
guage of  the  court  of  which  complaint  is 
made  In  the  seventh  assignment,  and  further- 
more the  court  subsequentiy  grave  each  party 
an  opportunity  to  have  the  case  continued  U 
they  vrisbed.  Oounsel,  however,  expressed  a 
desire  that  it  be  concluded. 

The  eighth  assignment  complains  of  the 
failure  of  the  trial  judge  to  properly  Instruct 
the  jui7  on  the  question  of  deduction  to  be 
made  from  plaintiff's  claim  of  damages  for 
failure  to  fully  perform  his  contract  While 
the  charge  in  this  respect  was  brief,  and  the 
court  did  not  refer  in  detail  to  the  evidence 
or  state  amounts,  dther  of  plaintiff's  claim 
or  of  the  expense  to  which  defendant  was 
subjected,  the  items  refused  and  the  princi- 
ples applicable  were  clearly  stated,  and  the 
jury  had  before  them  the  written  statement 
of  the  architect,  showing  the  exact  amount 
defendant  claimed  to  be  entttied  to  set  off. 
If  counsd  deemed  further  and  more  definite 
Instructions  necessary,  he  should  havs  so 
stated  at  the  time. 

The  asBlgninents  ot  error  are  overruled, 
and  the  Judgment  afSrmed. 
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(Sapreme   Goart  of   Rhode    Idand.     Nor.   4, 
1918.) 

Caxrixbs   «=>820(26)  —  iRJxntT  to  Passxn- 

GEBS    —    COKFUCTINO    ETIDSNCE   —    QUES- 
TION rOB  JUBT. 

Sharply  conflicting  evidence  aa  to  whether 
plaintifTa  pergonal  injorlea  resulted  from  hia 
own  intoxicated  condition,  or  defendant'a  negU- 

fence  in  starting  a  car  before  plaintiff  alighted, 
eld  to  present  a  Jarj  qnestimt. 

Exceptions  from  Superior  Court,  i:*iOTl- 
dence  and  Bristol  Counties ;  EdWard  W. 
Blodgett,  Judge. 

Action  by  Martin  Broderick  agfalnst  the 
Rhode  Island  CcMmpauy.  Judgment  for  plaln- 
tiir,  and  defendant's  moti(A  for  new  trial 
granted,  unless  plaintiff  remit  all  of  the 
Terdlct  above  tl^Mi.  Remittitur  filed,  and 
defradant  excepta    Exertions  overmled. 

Thomas  L.  Carty,  of  Pa-wtadcet,  for  plain- 
tiff. Caifford  WWpple  and  Frederick  W. 
CCJonnell,  both  of  Providence,  for  defendant. 

PER  CURIAM.  This  Is  an  action  of  tres- 
pass on  the  case  for  negligence  brought  by 
Martin  Broderick  against  the  Rhode  Island 
Company  to  recover  damages  for  personal 
injuries,  which  he  claims  resulted  from  the 
negligence  of  the  defendant's  servants  and 
agents  In  .the  operation  of  one  of  its  cars. 
The  plaintiff  alleges  that  on  January  IS, 
1917,  he  was  a  passenger  rpon  one  of  the  cars 
of  the  Rhode  Island  Company  which  was 
proceeding  along  Dexter  street  in  the  dty  of 
Pawtncket;  that  as  he  approadied  the  place 
where  be  desired  to  alight  he  notified  the 
conductor  who  stopped  the  car;  and  that 
while  he  was  in  the  act  of  stepping  from  the 
car  the  car  was  suddenly  started,  throwing 
him  to  the  ground  and  injuring  him.  In  his 
account  of  the  accident  he  is  corroborated  by 
two  witnesses;  one  b^ng  his  dau^ter,  a 
little  girl  of  11  years  of  age,  who  testified 
that  the  car  suddenly  started  while  the  plain- 
tiff  was  getting  off. 

The  account  of  the  accident  gXvea  by  the 
witnesses  for  the  defendant  is  materially 
different  from  that  given  by  tlie  plaintiff 
and  his  witnesses.  There  is  testimony  on 
the  part  of  the  defendant  that  the  plaintiff 
proceeded  to  the  rear  platform  of  the  car  and 
attempted  to  get  off  while  the  car  was  stlU 
In  motion.  There  was  also  some  further 
testimony  oh  behalf  of  the  defendant  to  the 
effect  that  the  plaintiff  had  evidently  been 
drinking,  and  was  not  in  a  condition  to 
judge  correctly  of  his  own  movements  and 
actions.  It  Is  evident  from  this  brief  state- 
ment of  the  case  that  the  testlm<«y  bearing 
on  the  defendant's  liability  was  conflicting 
and  presented  a  question  of  fact  for  the  Jury. 
The  Jury  returned  a  verdict  for  the  plain- 
tiff In  the  sum  of  $1,800.  The  defendant 
moved  for  a  new  trial,  which  was  granted 
by  the  trial  court,  unless  the  plaintiff  should 


If  they  saw  fit,  find  a  verdict  for  the  plaintiff 
upon  the  questions  of  fact  submitted  to  them 
for  their  determination,  and  that  the  verdict, 
as  reduced,  must  stand. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  tp  the  superior 
court,  with  direction  to  «iter  Judgment  for 
the  plaintiff  in  the  sum  of  $1,200. 


WOIiFB  T.  WOLBm    (No.  6171.) 

(Supreme   Court  of   Rhode   Island.     Oct   25, 
1918.) 

1.  ConTIKUANCK  ^=97— DlSCBKTIOIf  OF  OOITBT. 

Granting  or  refusing  continuance  is  within 
the  discretion  of  the  trial  court. 

2.  DivoBCB  ®=>161  —  Vacatino  Judgmbwt  — 
DiscBinoN. 

Vacating  default  decree  for  divorce  on  re- 
spondent's motion  is  within  discretion  of  trial 
court. 
S.  DivoBCE  4=>161  —  Vacating  JtrDOUBNT  — 

DiSCBBTIOR. 

Refusal  to  vacate  divorce  decree  rendered  by 
default,  where  respondent  bad  one  continuance, 
and  motion  for  second,  supported  by  physician's 
affidavit  of  sickness,  was  traversed  by  petition- 
er's affidavit  that  she  was  malingering,  was  not 
abuse  of  discretion. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  CJonnties;  E<lmer  J.  Rath- 
bun,  Judge. 

Action  by  Samu^  Wolfe  against  Mary 
Wolfe.  Decree  for  petitioner,  and  respond- 
ent excepts.    Overruled. 

Cooney  &  Oahlll,  of  Providence,  for  peti- 
tioner. William  M.  P.  Bowen,  of  Providence, 
for  respondent 

PfiSt  CURIAM.  This  is  a  suit  for  divorce, 
and  comes  before  this  court  upon  the  respond- 
ent's exceptions.  On  April  19,  1917,  Samuel 
Wolfe  filed  a  petition  for  divorce  ag^alnst  bis 
wife.  May  Wolfe,  alleging  adultery  and  gross 
misbehavior  and  wickedness,  repugnant  to 
and'  in  violation  of  the  marriage  covenant ; 
the  petition  further  setting  forth  with  some 
particularity  the  acts  of  the  respondent  con- 
stituting such  gross  misbehavior,  etc.  Later 
the  respondent  filed  two  motions,  one  for  a 
bill  of  particulars  and  the  other  for  an  allow- 
ance for  support  during  pendency  of  petition 
and  for  counsel  and  witness  fees.  These  mo- 
tions were  granted,  and  a  bill  of  particulars 
was  duly  filed.  The  case  was  assigned  for 
hearing  on  July  3, 1917.  Upon  the  last-named 
date  the  respondent  moved  for  a  continuance, 
which  was  granted  upon  her  waiving  her  right 
to  the  $14  per  week  which  had  been  ordered 
paid  to  her  for  her  temporary  support. 

On  September  27, 1917,  when  the  case  again 
came  up  for  hearing,  the  respondent,  through 
counsel,  moved  for  a  continuance  on  the 
ground  of  her  inabdilty  to  be  present  on  ac- 
count of  Illness,  and  in  support  of  her  motion 
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produced  the  sworn  certificate  of  a  f  byalclEm, 
resident  at  Jamaica  Plain,  in  the  common- 
wealth of  Massachusetts,  stating  that  she  was 
physically  unable  to  attend  the  bearing. 
A£9daTlts  were  also  produced  on  behalf  of  the 
petitioner  tending  to  show  that  the  illness  of 
the  respondent  was  not  real,  but  was  pretend- 
ed, and  designed  to  aid  her  in  procuring  the 
4!ontlnuance  asked  for.  The  trial  court  refus- 
ed to  continue  the  case^  the  petitioner  i>re- 
sented  his  tesjtimony,  and  a  decision  was  ren- 
dered in  his  favor.  It  is  not  claimed  that  the 
testimony  offered  was  Insufficient,  but  that 
the  court  erred  in  its  refusal  to  continue  the 
case. 

On  March  19, 1918,  the  respondent  filed  two 
motions,  the  one  in  the  ndture  of  a  cross-peti- 
tion for  divorce,  and  the  other  to  vacate  the 
decision  of  the  trial  court  in  granting  the  pe- 
tition and  to  assign  the  case  for  hearing  upon 
the  petition  and  cross-petition.  These  mo- 
tions were  denied.  The  case  now  comes  to  us 
upon  the  respondent's  exceptions,  which  In 
substance  allege  the  errors  of  the  trial  court 
In  refusing  a  continuance  on  September  27, 
1917,  and  in  denying  the  respondent's  motion 
to  vacate  its  former  decision  In  favor  of  the 
petitioner. 

[1-S]  These  matters  ate  wltliin  the  dlscre- 
tlOB  of  the  trial  court  It  Is  within  the  prov- 
ince of  this  court  to  grant  relief  in  cases 
where  an  abuse  of  discretion  is  shown.  An 
examination  of  the  record  presented  to  us 
does  not  disclose  anything  which  would  Justi- 
fy the  conclusion  that  the  trial  court  had 
abused  its  discretion,  and  therefore  we  think 
that  the  respondent's  exceptions  must  be  over- 
ruled. 

The  respondent's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  suiterior 
court  for  farther  proceedings. 


PUBUO  T7TILITIES  COMMISSION  v. 

EHODE    ISLAND   CO. 

(Nos.  297-302.) 

<Supi«nie  Oonrt  of  Bhode  Island.    Oct  SO, 
191&) 

Cabsiebs   «=>18(2!>— Bzouiation  —  Iitcbeabx 

OF  Fabes  —  Obdbb  of  Pubuo  Utjxitieb 

Ooif  MISSION— Appeal. 
Where  Public  Utilities  Commigsion,  in  or- 
der to  provide  railway  company  with  funds  nec- 
essary for  continued  operation  of  its  lines, 
made  order  authorizing!  a  schedule  of  increased 
fares,  such  schedule  will  be  permitted  to  re- 
main in  force,  where  appeals  from  order  are  tak- 
en until  determination  upon  merits  of  the  ap- 
peals. 

Appeals  from  Public  DtUitles  Commission. 

Proceedings  before  the  Public  Tltilitles 
Commission.  E^m  an  order  of  the  Commis- 
sion authorizing  schedule  of  increased  fares 
for  passengers  of  Rhode  Island  Company, 
the  Town  of  Warwick,  the  City  of  Crans- 
ton, the  Town  of  Johnston,  the  Town  of 
North  Providence,  the  Town  of  East  Provi- 


dence, and  the  Town  of  Lincoln  separately 
appeal.  The  Rhode  Island  Company  moves 
that  appeals  shall  not  operate  as  a  stay  of 
the  Commission's  order.  An  order  that  ap- 
peals shall  not  operate  as  stay  of  Commis- 
sion's order  continued  in  force  .until  further 
order. 

Harold  R.  Curtis,  Town  Sol.,  of  Provi- 
dence, for  town  of  Warwidc.  Frank  B. 
Wildes,  City  Sol.,  of  Cranston,  for  dty  of 
Cranston.  James  B.  Dooley,  Town  Sol.,  of 
Johnston,  for  town  of  JohnsttxL  Cushlng, 
Carroll  &  McCartln,  of  Providence,  for  town 
of  North  Providence.  A.  Truman  Patterson, 
Town  SoU  of  Providence,  for  town  of  East 
Providence.  Albert  B.  West  of  Providence, 
for  town  of  Uncoln.  Clifford  Whipple  and 
G.  Frederick  Frost  both  of  Providence,  for 
Rhode  Island  Co. 

PER  CURIAM.  Now,  after  a  hearing  held 
on  October  28,  1918,  before  the  full  court 
of  the  motion  made  on  behalf  of  the  Rhode 
Island  Company  that  the  above-entitled  ap- 
peals shall  not  operate  as  a  stay  of  the  or- 
der of  the  Public  Utilities  Commission  made 
on  the  19th  day  of  October,  1918,  and  after 
a  consideration  of  the  arguments  of  counsel 
for  the  several  Interests  represented  at  the 
said  hearing,  the  court  has  come  to  the  fol- 
lowing conclusion: 

It  clearly  appeared  at  the  hearing  that 
the  Rhode  Island  Company,  before  the  entry 
of  said  order  by  the  Public  Utilities  Commis- 
sion, was  in  great  need  of  increased  revenue 
to  meet  Its  obligations  and  the  cost  of  op- 
erating its  transportation  system;  that  the 
order  appealed  from  was  one  authorizing  a 
schedule  of  Increased  fares,  which  said  com- 
pany should  be  i>ermltted  to  diarge  its  pas- 
sengers, and  was  Intended  to  provide  the 
funds  necessary  for  the  continued  operation 
of  the  trolley  lines  of  said  company. 

The  main  objections  of  the  appellants  stat- 
ed at  the  hearing  were  that  the  commisBlon 
in  authorizing  said  schedule  of  increased 
fares  had  not  placed  the  burden  of  increase 
fairly  and  that  the  patrons  of  said  company 
residing  in  certain  secti(xis  were  subject  to 
unfair  and  unjust  discrimination.  The  force 
of  these  objections  can  only  be  determined 
by  this  court  after  a  hearing  upon  the  mer- 
its of  the  appeals.  In  the  meantime  it  is 
essential  to  the  welfare  and  safety  of  the 
various  communities  served  by  said  com- 
pany that  there  should  be  no  interruption  of 
that  service.  From  what  this  court  has  been 
able  to  learn  at  said  hearing,  the  court  Is  of 
the  opinion  that  the  rights  and  interests  of 
all  parties  will  best  be  preserved  by  permit- 
ting the  schedule  of  fares  fixed  by  said  com- 
mission to  remain  In  •  force  until  there  can 
be  a  determination  upon  the  merits  of  said 
appeals. 

Our  determination,  therefore,  is  that  th« 
orders  heretofore  entered  in  the  above  mat- 
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as  a  8tay  of  tne  order  of  the  Public  Utilities 
Commission,  until  further  order  of  this 
court,  be  continued  in  force  until  further  or- 
der. 

(7  Boyoe,  178) 

DB  PARIS  T.  WILMINGTON  TRUST  OO. 

(Supreme  Court  of  Delaware.     Sept  6,  1918.) 

1.  GUABANTT  «s»106  —  CoNTBiBonon  —  En- 

FORCKMENT. 

If  a  coguarantor  pays  the  whole  debt,  he 
may  compel  the  other  to  pay  one-half  thereof  by 
action  at  law  based  on  an  implied  promise. 

2.  EXEOUTOBS  AND  Adionibtbatobs  ^=>51S(5) 
— Pbivitt  Between  Domiciliabt  awd  An- 

OILLABT  ADHUriSTRATOBfi. 

There  is  no  privity  between  a  domiciliary 
and  an  ancillary  administrator,  there  being  bnt 
one  estate,  and  both  being  in  privity  wiu  de- 
cedent ana  bis  estate  but  not  with  each  other. 

3.  EXBCDTOBfi  AND  Adiiinibtratobs  ^=>E^4(1) 
—Suit  by  Administbatob— Fobeion  Judo- 

UENTS. 

A  domicOiary  administrator  may  sue  in  his 
own  name  in  another  state  on  a  judgment  recov- 
ered by  him  in  his  representative  capacity  in  the 
state  of  the  domicile,  because  the  judgment  is  his 
property. 

4.  KxECUTOBS  AND  Adkinibtbatobs  ^=>518(5) 
—  Douioiuabt  and  Ancilxabt  Adminis- 

TBAT0B8. 

Where  a  contract  of  guaranty  was  executed 
in  Venezuela  by  two  coguarantors,  and  one  of 
them  died  after  demand  for  payment  and  the 
debt  was  paid  by  his  succession  in  Venezuela, 
an  ancillary  administrator  of  his  estate  appoint- 
ed in  Ddaware  could  not  enforce  contribution 
from  the  coguarantor;  there  being  no  privity  of 
estate  between  the  two  administrators. 

Error  to  Superior  Court,  New  Castle 
County. 

Foreign  attachment  by  the  Wilmington 
Trust  Company,  administrator  against  Isabel 
M.  R.  de  Paris,  under  which  defendant's 
shares  of  stock  In  a  Delaware  corporation 
was  seized.  The  defendant  appeared  by  giv- 
ing security,  thereby  dissolving  the  attach- 
ment The  case  was  pleaded  to  issue.  Trial 
by  jury.  Verdict  for  the  plaintiff.  Judgment 
entered.  Defendant  brings  error.  Judgment 
reversed. 

Hugh  H.  Morris,  of  Wilmington,  for  plain- 
tiff to  error.  Ward,  Gray  A  Neary,  of  Wil- 
mington, for  defendant  In  error. 

The  declaration  consisted  of  the  common 
counts  and  thereafter  from  time  to  time  three 
amendments,  each  consisting  of  additional 
counts.  The  defendant  demurred  generally 
to  the  counts  of  one  of  the  amendments. 
The  demurrer  was  overruled  (5  Boyce,  565,  96 
Atl.  30),  Judges  RICE  and  HEISEIL  sitting 
below,  and  before  whom  the  case  subsequent- 
ly came  on  for  trial.  When  plaintiff  at  the 
trial  rested,  counsel  for  defendant  moved 
for  a  non-suit,  for  the  following  reasons: 

That  the  testimony  and  the  documentary 
evidence  In  this  case  show  that  the  contracts 
were  made  in  Venezuela,  that  the  contracts 


was  paid  by  his  Venezuelan  succession ;  that 
the  dictionary  in  evidence  shows  that  succes- 
sion Intestate  means  helrs-at-law ;  that  we 
have  from  the  testimony  of  Doctor  Rivas 
that  the  receipt  paid  by  the  succession  means 
paid  by  the  heirs-at-law,  so  that  we  have  a 
payment  made  by  the  helrs-at-law  in  Vene- 
zuela or  by  the  succession;  that  no  devolu- 
tion of  title  from  the  persons  In  Venezuela 
has  been  shown  passing  from  them  to  this 
plaintiff;  that  the  documentary  evidence 
shows  that  this  payment  was  made  in  Sep- 
tember, 1912,  and  that  letters  of  administra- 
tion were  not  granted  to  the  Wilmington 
Trust  Company  until  a  year  or  more  there- 
after ;  that  the  evidence  shows  that  the  pay- 
ment was  not  made  by  the  Wilmington  Trust 
Company ;  that  the  testimony  shows  title  In 
the  Venezuelan  helrs-at-law  of  the  Venezue- 
lan snccession;  that  there  is  no  privity  be- 
tween administrators  in  Venezuela  and  the 
Wilmington  Trust  Company,  administrator, 
the  plaintiff  In  this  case;  citing  Story  on 
Conilict  of  Laws,  618;  Davis  v.  Heralds  of 
Liberty,  39  Pa.  Co.  Ct  R.  399;  Johnson  v. 
Powers,  139  U.  S.  166,  11  Sup.  Ct.  626,  35  L. 
Ed.  112 ;  8  A.  &  B.  Bncy.  of  Law  (Ist  Ed.) 
427;  Eng.  Com.  Law  Reps.  vols.  1^,  p.  16; 
19  A.  &  E.  Ency.  of  Law  (1st  Ed.)  156 ;  Stacy 
V.  Thrasher,  6  How.  44,  68.  12  L.  Ed.  337 ; 
McCord  V.  Thompson.  92  Ind.  565;  18  Cyc. 
1229-1237,  874,  878 ;  Glddings  v.  Green  (C.  C.) 
48  Fed.  489;  Hare  v.  O'Brien,  233  Pa.  330, 
82  Atl.  475,  39  L.  R.  A.  (N.  S.)  430,  Ann.  Gas. 
1913B,  624;  Talmage  r.  Chapel,  16  Mass.  71 ; 
that  there  is  no  Identity  of  parties,  and  the 
burden  of  showing  privity  of  parties  is  npoa 
the  plaintiff.  The  motion  for  a  non-suit  was 
also  based  on  defendant's  plea  No.  2,  being 
the  first  special  plea,  on  the  points  which 
were  disposed  of  on  the  demurrer,  reported 
in  5  Boyce,  666,  96  Atl.  30. 

The  motion  was  refused,  HEISEIi,  J.,  de- 
livering the  following  opinion: 

The  testimony  Introduced  by  the  plaintiff 
shows  that  during  the  year  1911,  Joseph  J. 
Paris,  son  of  the  defendant,  was  the  maker 
of  several  Instruments  of  writing  In  the  na- 
ture of  promissory  notes  and  an  account  cur- 
rent wberem  he  obligated  himself  to  pay  to 
certain  banks  in  Maracaibo,  Venezuela,  the 
several  siuns  of  money  mentioned  In  sold  In- 
struments of  writing. 

At  the  same  time  the  plaintiff's  Intestate, 
Federlco  E)varlsto  Schemel,  and  the  defend- 
ant, Isabel  M.  R.  de  Paris  guaranteed  the 
payment  of  the  sums  of  money  mentioned  in 
the  said  several  Instruments  of  writing  in 
the  following  language,  or  language  to  the 
same  effect: 

"The  undersigned  bind  themselves  jointly  with 
the  grantor  to  the  fulfillment  of  this  obligation 
under  the  same  terms  and  conditions  above  stip- 
ulated.   Dated  as  above." 
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That  nnder  each  gaaranty  and  the  law  of 
Venezuela,  Schemel  and  Mr&  De  Paris,  as 
sacb  Joint  goarantors,  were  eadi  liable  for 
the  total  nnpaid  balance  of  eatih  of  said  In- 
struments of  writing  so  guaranteed  bj  them ; 
but  should  either  of  them  be  obliged  to  pay 
any  sum  by  reason  of  such  guaranty,  the  oth- 
er would  be  liable  to  the  one  so  paying  for 
one-half  of  the  amount  so  paid,  with  Interest 
from  the  time  of  such  payment. 

Said  notes  and  account  current  being  over- 
due and  nnpaid  by  the  said  Joseph  J.  Paris, 
the  holders  thereof  on  the  sixth  of  July,  1912, 
duly  and  properly  notified  Schemel  to  that 
effect,  and  demanded  that  he  pay  the  several 
amounts  due  under  his  contract  of  guaranty 
with  Mrs.  De  Paris  thereon. 

Schemel  died  intestate  on  the  fifteenth  of 
the  same  July  without  having  made  any  pay- 
ment on  said  notes  or  account  current,  but 
on  the  fifth  of  September  following,  the  es- 
tate, or  representatives  of  the  estate  of 
Schemel  paid  to  the  holders  of  said  notes  and 
account  current  the  sum  of  72,426.68  bolivars 
in  money  of  the  United  States  of  Venezuela. 

That  under  the  Laws  of  Venezuela,  upon 
the  death  of  a  person  Intestate  no  adminis- 
trator is  appointed  to  administer  the  estate 
as  is  provided  nnder  our  law,  but  the  estate 
is  represented  by  those  heirs  of  the  Intestate 
who  elect  to  take  the  inheritance,  and  admin- 
istered by  them  coUectlvely  until  all  the 
debts  of  the  estate  are  paid  and  the  estate 
divided  amongst  them. 

That  all  the  parties  heretofore  mentioned 
resided  in  the  United  States  of  Venezuela 
and  the  transactions  described  took  plaoe  In 
that  country. 

That  letters  of  administration  on  said 
Schemel's  estate  was  granted  to  the  Wilming- 
ton Trust  Company  in  this  state,  September 
11,  1918. 

Upon  this  evidence  counsel  for  defendant 
moves  for  a  non-suit  on  two  grounds: 

First:  For  reasons  fully  set  out  by  defend- 
ant in  her  second  plea,  being  the  first  spe- 
cial plea,  to  the  declaration,  and  which  is 
briefly,  that  all  the  parties  to  the  notes  and 
aoconnt  current  sued  upon,  being  resldoits 
of  Venezuela  and  the  debts  in  question  con- 
tracted in  that  country,  they  constitute  no 
portion  of  Schemel'a  estate,  rights  or  credits 
within  the  State  of  Delaware,  and  therefore 
the  Wilmington  Trust  C!ompany,  as  adminis- 
trator in  this  State,  acquired  no  claim,  right, 
title  or  interest  In  said  notes  and  account 
current,  and  had  no  right  to  maintain  this 
action.  This  same  question  was  decided  by 
this  Court  at  an  earlier  stage  of  this  case  up- 
OQ  demurrer  and  there  determined  contrary 
to  defendant's  contention,  so  without  repeat- 
ing here  the  reasons  stated  there,  we  decline 
t(>  grant  the  motion  on  this  first  ground. 

Defendant's  second  ground  for  his  motion 
ts  that  the  representatives  of  Schemel's  es- 
tate in  Venezuela  are  the  only  parties  who 
can  properly  maintain  this  action,  for  the 


reason  that  the  case  of  action  resulted  from, 
or  arose  out  of,  something  done  by  than,  aft- 
er the  death  of  Schemel,  and  not  because  ot 
anything  done,  or  contract  entered  Intov  by 
S<>hemel  during  his  lifetime; 

In  other  words  that  no  action  could  be 
brought  by  Schemel's  estate  anywhere  against 
this  defendant  for  contribution  under  the 
contract  of  guaranty,  until  sonke  amount  of 
money  had  been  paid  by  SChemel  In  his  life- 
time or  by  representatives  of  his  estate  after 
his  death. 

That  the  evidence  shows  no  paymmt  by 
Schemel  in  his  lifetime,  but  does  show  pay- 
ments by  representatives  of  his  estate  in 
Venezuela  after  his  death;  therefore  sadti 
representatives  only  could  maintain  the  ac- 
tion, because  the  cause  of  actloD  accrued  by 
reason  of  the  payment  of  money  by  them, 
which  conferred  upon  them,  or  fixed  in  them, 
the  exclusive  right  to  maintain  the  action, 
either  in  their  representative  capacity  or 
personally;  and  there  being  no  privity  be- 
tween representatives  of  estates  in  diflTer- 
ent  states  or  countries,  the  right  to  main- 
tain this  actl<Ht  could  not  pass  from  them 
to  the  plaintiff,  the  administrator  of  Sche- 
mel in  this  state.  Citing  among  others  the 
following  authorities:  Story  on  Conflict  of 
Laws,  618,  622;  8  A.  &  B.  E&icy.  of  Laws, 
427;  19  A.  &  B.  Ency.  of  Laws,  156;  Stacy 
V.  Thrasher,  6  How.  44,  68,  12  Ll  Bd.  337; 
18  Cyc.  874,  878;  IMcCord  v.  Thompson,  82 
Ind.  665;    Talmage  v.  Chapel,  16  Mass.  71. 

These  authorities  as  we  view  the  evld^ice 
in  this  case  do  not  touch  the  point  It  Is  not 
a  question  of  privity  between  administrators 
of  an  estate  in  different  jurisdictions,  or 
what  authority  If  any,  one  administrator 
may  acquire  by  reason  of  some  act  of  anoth- 
er administrator  in  a  foreign  jurisdiction, 
but  the  question  is  the  right  of  an  adminis- 
trator to  enforce  the  provldons  of  a  contract 
made  by  his  Intestate. 

When  Schemel  and  Mrs.  Paris  signed  the 
obligations  in  evidence,  as  joint  gnarantorg, 
they  agreed  that  should  the  maker  of  those 
obligations  not  satisfy  them  according  to 
their  pTovlsloos,  the  guarantors  would;  and 
Uieiy  fnrtiber  agreed,  under  the  provisions  of 
the  law  of  Venezuela,  that  should  ^ther  be 
obliged  to  pay  all  or  any  part  of  said  obliga- 
tions, the  others  or  his  heirs  or  representa- 
tives, would  repay  to  the  one  so  paying,  one- 
half  the  amount  paid,  with  Interest  from  the 
date  of  such  payment 

That  we  think,  was  the  cause  of  action 
as  between  Schemel  or  his  estate  and  Mrs. 
Paris. 

True  the  right  ot  Schemel  or  his  estate  to 
bring  an  action  against  the  defendant  was 
not  complete  until  Schemel  or  his  estate  had 
paid  out  some  amount  as  a  consequence  of 
his  joint  guarantyshlp  with  defendant.  His 
obligation  to  pay,  however,  was  complete  be- 
fore his  death,  because  the  maker  of  the  notes 
and  account  guaranteed  had  failed  to  pay, 
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Venezuela  In  discharging  tbls  obllgatioti,  did 
notblng  more  than  carry  out  the  provlalona 
ot  the  contract  made  by  Scbemel  with  the  de- 
fendant. This  we  think  could  liave  no  other 
effect  upon  the  right  of  Ms  administrator  In 
this  jurlsdlctloh  to  maintain  an  action  upon 
snch  contracts,  than  if  Schemel  had  paid  it 
himself. 

Whereupon  the  following  was  stated  upon 
the  record: 

Mr.  Morris :  I  nnderatand  it  is  admitted  by 
Mr.  Gray  tliat  the  Wilmington  Trost  Company 
did  not  make  payment  of  tiiese  obligations  and 
acconnt  current  to  the  payees  or  obligees  of 
those  promissory  notes  or  account  current. 

Mr.  Gray:  xes,  they  did  not  actually  make 
any  payments. 

Mr.  Morris:  Is  it  also  admitted  that  Isabel  M. 
R.  de  Paris  was  a  resident  and  domioled  in 
Venezuela  at  the  time  of  the  death  of  Federico 
Evaristo  Schemel,  and  has  been  there  resident 
and  domiciled  at  all  times  since? 

Mr.  Gray:   Yes. 

When  both  sides  had  rested,  Mr.  Gray  ask- 
ed tbe  Court  to  charge  the  jury  that  the 
amount  of  liability  of  the  defendant  in  this 
case,  If  the  jury  should  find  a  verdict  for 
the  plaintiff,  is.  In  American  dollars,  $8,197.- 
69,  figured  at  the  rate  of  exchange  of  5.10 
bolivars  eqnal  to  one  dollar,  with  Interest  at 
three  per  cent  per  annum. 

Mr.  Morris  requested  the  court  to  Instruct 
the  jury  to  retnm  a  verdict  for  the  defend- 
ant. 

Because: 

(a)  The  evidence  discloses  that  the  obliga- 
tions of  Joseph  J.  Paris  for  which  the  said 
E'ederleo  Bvarlsto  Sdiemel  and  the  said  de- 
fendant were  surety  were  made  and  payable 
in  the  RepubUc  of  the  United  States  of  Vene- 
niela  and  not  in  the  State  of  Delaware, 

(b)  All  the  parties  to  each  of  the  said  obli- 
gations induding  the  sureties  were  recddenta 
of  the  said  Republic  of  the  Uotted  States  of 
Venesuela. 

(c)  The  evld«ice  diacloaes  that  the  said 
obligations  were  paid  by  the  heirs-at-law  of 
the  said  Federico  Bvaristo  Schetnel  about  the 
third,  fourth  and  fifth  days  of  September, 
1912,  and  that  thereupon  and  thereby  the 
title  to  the  said  supiMsed-  causes  or  rights  of 
action  became  vested  exclusively  in  the  said 
belrs-at-law  tn  the  United  State*  of  Vene- 
mela  and  that  letters  of  administration  up- 
on the  goods  and  chattels,  rights  and  credits 
of  the  said  Federico  Bvarlsto  Sdtemel  witii- 
In  the  State  of  Delaware  were  not  granted  to 
the  plalntUf  herein  until  more  than  a  year 
theroifter. 

(d)  The  declaration  and  evidence  disclose 
that  the  title  to  the  alleged  causes  or  rights 
of  actioD  Is  not  in  the  plaintiff. 

(e)  The  declaration  and  evidence  disclbse 
that  the  title  to  ttw  alleged  censes  or  rights 
bt  actioD  'a  in  the  helrs-at-Iaw  of  the  said 
Fedtnrico  ETvaristo  Schemel  in  the  BepiA>Uc  of 
f^e  United  States  of  Venezuela. 


in  the  Kepubllc  of  Venezuela  ana  tn< 
tiff  as  iidminlstrator  of  the  goods  an 
tela,  rights  and  credits  of  the  said  F 
Bvaristo  Schemel  in  the  RepubUc  ol 
zuela  and  the  plaintiff  as  adminlstn 
the  goods  and  chattels,  rights  and  en 
the  said  Federico  Bvaristo  Schemel 
State  of  Delaware,  and  particularly 
the  supposed  causes  or  rights  of  actic 
upon  in  this  case. 

(g)  The  record  and  evidence  dlsda 
the  situs  of  the  debts  sued  for  Is  not 
State  of  Delaware. 

(h)  The  record  and  Evidence  discla 
the  situs  of  the  alleged  debts  sued  f< 
at  the  time  said  supposed  causes  or  rii 
action  arose,  and  at  all  times  since  ha 
in  the  Republic  of  the  United  States  oi 
zuela. 

Q)  The  record  and  evidence  dlsclos 
the  said  supposed  debts  sued  for  are  i 
sets  of  the  estate  of  the  said  Federico 
isto  Schemel  within  th6  State  of  Del 

HBISBIi,  J.,  charging  the  Jury: 
Gentlemen  ot  the  Jury:  On  the  fifi 
of  January,  1914,  upon  proper  affidavl 
by  the  plaintiff,  The  Wilmington  Trusi 
pany,  aa  administrator  of  t'ederico  £> 
Schemel,  a  writ  ot  foreign  attachmes 
issued  out  of  this  Court  against  the  d 
ant,  Isabel  M.  R.  de  Paris ;  upon  whlc 
shares  of  stock  of  a  certain  coi3>orat 
this  state,  the  property  of  the  defendan 
duly  attached. 

The  plaintiff  clalnis  and  has  adduce 
dence  In  support  of  such  claims  that  ( 
the  year  1911,  in  the  United  States  of 
zuela,  the  plaintiffs  intestate,  that  Is, 
mel,  and  the  defendant,  Mrs.  Paris  b< 
wh<Mn    were   residents  of  Venezuela, 
joint  guarantors  on  certain  obllgatio 
the  son  of  Mrs.  Paris,  one  Joseph  J.  Pa: 
two  banks  in  Maracaibo,  Venezuela,  thi 
seph  J.  Paris,  having  failed  to  make 
ments  as  required  by  these  obligatlom 
representatives  of  the  estate  of  Schen 
Venezuela  were  obliged  to  pay  and  dl< 
by  reason  thereof  on  the  fourth  of  Se 
ber,  1912,  the  sum  of  12,^&Ji8  boliva 
Venezuelan  money,  that  under  the  la\ 
Venezuela  the  defendant,  Mrs.  Paris, 
a  joint  guarantor  was  liable  to  contrl 
or  pay  back  to  the  estate  of  Schemel 
half  of  said  sum  ot  72,426J>8  boUvars, 
Interest  thereon  from  the  said  fourtiti 
of  September,  1912,  .t  the  rate  of  thre< 
centum  per  annum  to  tlie  date  of  your 
diet 

)  Defendant's  counsd  has  offered  no 
dence  to  refute  these  contentions  made  b; 
plaintiff,  but  contends  that  the  court  st 
instruct  you  to  render  a  verdict  in  favc 
the  defendant  for  the  varions  reasons 
forth  in  their  prayers,  which  we  deem  ui 
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e88ai7  to  state  to  yoa  In  detail.  We  decline 
tO'  80  Instruct  you,  and  we  tlilnk  It  would 
be  of  no  assistance  to  you  in  tbe  perform- 
ance of  your  duty  in  this  case  for  ns  to  in- 
form you  of  our  reasons  for  so  doing. 

We  do  say  to  you  gentlemen,  that  it  Is 
necessary  for  the  plaintiff  to  prove,  first, 
that  it  is  the  administrator  of  Federlco  Brar- 
isto  Scheme!;  second,  that  Schemel's  estate 
or  representative-  of  his  estate  in  Venezuela, 
by  reason  of  Schemel  being  a  Joint  guaran- 
tor with  the  defendant  upon  the  notes  and 
current  account  in  evidence,  under  the  law 
in  Venezuela,  was  or  were  obliged  to  pay, 
and  did  to  fact  pay,  the  sums  of  money 
claimed;  third,  that  under  the  law  of  Vene- 
zuela one  of  two  joint  guarantors  can  recov- 
er from  the  other  half  the  amount  paid  by 
one,  In  the  satisfaction  of  such  guaranty, 
with  Interest  thereon  from  the  date  of  such 
payment,  at  such  rate  as  is  provided  by  the 
law  of  Venezuela. 

If  these  things  are  proven  to  yoar  satis- 
faction, you  should  find  a  verdict  in  favor  of 
the  plaintiff,  and  for  such  amount  as  is 
shown  by  the  evidence  to  be  one-half  of  the 
amount  paid  by  the  Schemel  estate  under 
the  conditions  before  stated,  with  interest 
thereon  from  the  date  of  such  payment,  at 
such  rate  of  Interest  as  is  shown  by  the 
evidence  to  be  in  accordance  with  the  laws 
of  Venezuela. 

Otherwise  yon  should  find  for  the  defend- 
ant 

If  you  find  for  the  plaintiff,  the  amount 
of  your  verdict  should  be'  stated  In  the  mon- 
ey of  the  United  States  of  America.  In  con- 
verting the  amount  of  said  verdict  from 
the  money  of  the  United  States  of  Venezuela 
to  money  of  the  United  States  of  America, 
you  should  use  the  present  rate  of  exchange 
between  those  two  countries  as  shown  by  the 
evidence. 

Verdict  for  plaintiff. 

Judgment  being  entered,  the  defendant 
took  a  bill  of  exceptions,  and  sued  out  a 
writ  of  error,  argued  in  the  Supreme  Court 
before  CURTIS,  Chancellor,  PBNNBWILIi, 
Chief  Justice,  and  BOTCE,  Assodate  Judge. 

The  case  is  in  this  court  on  a  writ  of  error 
to  a  judgment  entered  in  a  suit  in  the  Su- 
perior Court  for  New  Castle  County.  The 
action  was  a  foreign  attachment  case,  un- 
der which  shares  of  stock  of  a  Delaware 
corporation  owned  by  the  defendant  were  at- 
tached and  special  ball  was  afterwards  giv- 
en by  the  defendant,  and  she  appeared. 
From  the  declaration  It  appeared  that  in 
1911  Joseph  J.  de  Pails  made  In  Venezuela 
three  promissory  notes  and  an  account  cur- 
rent (which  was  also  an  evidence  of  indebt- 
edness), and  these  were  held  by  certain 
banks  there.  Federlco  Bvaristo  Schemel 
and  the  defendant  below,  Isabel  M.  R.  de 
Paris,  bound  themselves  in  writing  jointly 
with  the  maker  of  the  notes  to  the  fulfill- 


ment of  the  obligations,  L  e.  to  the  payment 
of  the  notes  and  account  current  The  ob- 
ligations fell  due  In  the  lifetime  of  Schemel, 
and  the  principal  debtor  having  made  de- 
fault In  the  payment  thereof,  demand  was 
made  upon  Schemel  to  pay  them.  But  no 
payment  was  made  by  him.  On  July  15, 
1912,  Schemel  died  Intestate  in  Venezuela, 
leaving  a  widow  and  several  children,  as  his 
heirs.  It  was  alleged  In  the  declaration  that 
as  such  heirs  the  widow  and  chlldreD  be- 
came "the  legally  constituted  administrators 
and  representatives  of  the  said  Federlco 
Evarlsto  Schemel,  deceased,  in  and  for  the 
Jurisdiction  of  the  RepubUc  of  the  United 
States  of  Venezuela,"  and  that  under  the 
laws  of  the  Republic  In  the  event  of  the 
death  of  a  person  Intestate,  the  heirs  to  the 
extent  to  which  they  have  assumed  juris- 
diction of  the  estate  of  the  decedent  stand 
in  the  place  of  the  deceased,  and  succeed  as 
such  heirs  to  all  the  legal  and  equitable 
rights  which  the  deceased  may  have  en- 
forced if  he  were  alive  and  to  all  the  liabili- 
ties for  which  the  deceased  would  have  been 
liable  if  he  were  aUve.  The  notes  and  ac- 
count current  were  not  paid  at  maturity, 
but  were  paid  by  the  heirs  of  Schemel  In 
September,  1912,  after  his  death. 

By  the  Code  of  Venezuela: 

"When  many  persona  have  given  bond  for  tbo 
same  debtor,  for  one  same  debt,  the  bondsman 
who  has  paid  the  debt  has  action  against  the 
other  bondsmen  for  their  respective  parts."  (See 
article  1811  of  Venezuela  Code  of  1904.) 

On  September  12,  1913,  the  Wilmington 
Trust  Company,  a  corporation  of  Delaware, 
was  appointed  administrator  of  Schemel,  and 
claims  that  the  defendant  the  co-surety 
with  Schemel,  pay  one-half  of  ttie  money 
paid  by  the  heirs  of  Schemel. 

In  addition  to  non  assumpsit,  the  defend- 
ant filed  two  special  pleas:  (1)  A  special 
plea  alleging  that  the  situs  of  the  chose  in 
action  Is  without  the  State  of  Delaware: 
that  the  chose  in  action  did  not  constitute  a 
part  of  the  estate,  rights  or  credits  of  the 
decedent  within  the  State  of  Delaware,  and 
that  the  plaintiff  did  not  by  virtue  of  Its 
letters  of  administration  acquire  any  daim, 
right  title  or  Interest  in  or  to  the  said  choee 
in  action.  (2)  That  under  the  laws  of  Vene- 
Euela  the  payment  of  said  obligations  by  the 
widow  and  children  of  the  decedent  in  Vene- 
zuela was  a  payment  by  them  in  their  In- 
dividual and  personal  capacity  and  not  as 
administrators  of  the  decedent;  that  any 
right  of  contrlbntlon  accruing  to  them  under 
the  Venezuelan  laws  was  as  a  result  of  such 
payment  accrued  to  them  in  their  personal 
capacity  and  not  as  administrators  and  that 
title  to  the  choses  in  action  is  not  in  the 
plaintiff. 

At  the  trial,  in  addition  to  proof  of  the 
facta  alleged  as  above,  It  appeared  that  all 
the  parties  were  residents  of  Venezuela;  and 
that  the  obligations  were  paid  after  Sche- 
mel's death  by  bis  heirs,  and  a  demand  made 
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on  behalf  of  the  heirs  on  the  defendant  be- 
low for  contribution,  but  that  she  had  failed 
to  contribute  and  pay  her  part  of  the  debts. 
There  was  testimony  to  the  effect  that  the 
heirs  of  Schemel  paid  the  principal  debt  as 
administrator  of  Schemel's  estate, '  and  as 
heirs  they  were  administrators.  A  motion 
for  a  nonsuit  was  refused.  The  defendant 
later  moved  that  the  Jury  be  instructed  to 
find  a  verdict  for  the  defendant  on  the 
grounds,  (1)  that  the  debt  sued  for  was  not 
an  asset  of  the  estate  of  the  decedent  with- 
in the  State  of  Delaware;  and  (2)  that  the 
declaration  and  evidence  disclosed  no  title 
in  the  plaintlfF  to  the  causes  of  action.  This 
motion  was  refused,  the  court  taking  the 
position  that  it  was  not  a  question  of  privity 
l>etween  administration  of  an  estate  in  dif- 
ferent jurisdictions,  but  as  to  the  right  of  an 
administrator  to  enforce  a  contract  made  by 
bis  Intestate,  and  as  the  obligation  of  Sche- 
mel to  pay  the  debt  was  complete  In  his  life- 
time, bis  Delaware  administrator  had  ais 
much  right  to  bring  the  suit  here  on  the  con- 
tract as  though  Schemel  had  in  bis  lifetime 
paid  the  debt,  his  Venezuela  representatives 
by  paying  the  debt  havtag  done  nothing  more 
than  carry  out  the  contract  made  by  Sche- 
meL 

There  was  a  verdict  for  the  plaintifF  for 
the  amount  claimed,  and  judgment  was  en- 
tered thereon  notwithstanding  a  motion  in 
arrest  of  Judgment  based  on  substantially 
tbe  same  grounds  as  the  prior  motions.  A 
writ  of  error  was  sued  out. 

There  are  six  assignments  of  error.  Tbe 
first  assignment  is  that  tbe  court  erred  In 
refusing  to  instruct  the  Jury  to  return  a  ver- 
dict for  the  defendant.  The  other  assign- 
ments are  that  the  court  erred  in  sustaining 
objections  made  by  tbe  plalntifT  to  questions 
asked  by  the  defendant  In  the  examination 
of  Julian  A.  Arroyo,  a  witness  called  by  the 
defendant  as  an  expert  to  testify  as  to  tbe 
law  of  Venezuela.  On  bis  voir  dire  the  wit- 
ness bad  stated  that  though  not  counsel  of 
record  in  the  action,  he  had  been  acting  as 
co-counsel  with  Mr.  Morris,  the  attorney  of 
record.  The  court  ruled  that  counsel  in  tbe 
case  should  not  be  allowed  to  construe  the 
laws  of  Venezuela,  because  tbe  testimony 
was  tbe  basis  for  a  resistance  of  tbe  right 
of  tbe  plaintiff  to  recover. 

CURTIS,  Chancellor,  after  stating  the 
facts,  delivered  tbe  opinion  of  tbe  court: 

In  brief,  there  were  two  guarantors  of  a 
debt,  both  residents  in  Venezuela,  and  after 
notice  of  tbe  default  of  the  principal  debtor 
bad  been  received  by  one  of  the  guarantors 
be  died  In  Venessuela  with  assets  there. 
His  personal  representatives  there,  viz.:  bis 
widow  and  children,  who  as  his  heirs  became 
administrators  by  tbe  laws  of  Venezuela 
without  appointment,  paid  tbe  whole  of  the 
debt  Later  the  plaintiff  below  was  appoint- 
ed administrator  in  Delaware,  and  brought 
suit  In  Delaware  against  tbe  other  co-guar- 


antor ft>r  contribution  by  attaichment  of 
property  of  the  defendant  in  Delaware. 

[1]  The  law  of  contribution  as  between  two 
co-guarantors  is  well  settled.  If  one  pays 
the  whole  of  the  principal  debt  he  may  com- 
pel tbe  other  to  pay  one-half  thereof.  This 
is  also  the  law  of  Venezuela.  See  article 
1811  of  Code  of  1004.  It  is  an  equitable 
principle  based  on  natural  Justice  (Eliason 
V.  Eliason,  3  Del.  Ch.  260,  263),  and  was 
originally  enforcible  In  equity  only,  but  is 
now  enforcible  at  law,  the  duty  of  one  guar- 
antor to  reimburse  bis  co-guarantor  being 
the  basis  of  an  implied  promise  to  do  so. 
This  promise  is  considered  as  made  when 
the  liability  is  assumed.  Miller  v.  Stout,  5 
Del.  Cb.  259.  In  the  same  case  Chancellor 
Saulsbury  stated  the  further  well  established 
and  undisputed  rule,  recognized  by  the  court 
below,  that  tbe  right  to  sue  on  tbe  promise 
did  not  arise  untU  the  co-surety  had  paid 
tbe  whole  of  the  principal  debt,  or  more 
than  bis  share  thereof. 

A  court  of  equity  will  under  special  cir- 
cumstances protect  the  rights  of  one  guar- 
antor against  his  co-guarantor  before  pay- 
ment of  tbe  debt  But  this  is  usually  done 
to  prevent  tbe  consequences  of  fraudulent 
conduct  of  such  co-guarantor.  It  does  not 
tend  to  show  that  there  is  a  right  of  action 
at  law  for  contribution  until  pajrment  of  tbe 
principal  debt 

Tbe  death  of  one  co-surety  does  not  af- 
fect the  right  to  demand  contribution;  but 
the  right  may  be  enforced  against  tbe  estate 
of  a  co-surety  by  the  surety  who  has  paid 
tbe  debt  Conversely,  where  an  executor  of 
a  deceased  surety  pays  the  debt  he  may  en- 
force contribution  at^dnst  tbe  co-surety.  27 
Am.  and  Eng.  Enc.  of  Law,  484.  When  an 
administrator  of  a  surety  pays  the  principal 
debt  he  may  maintain  an  action  in  bis  own 
name  against  tbe  principal  debtor  for  repay- 
ment and  tbe  amount  recovered  by  him  will 
be  assets  in  his  bands.  In  tbe  case  of  Mow- 
ry  v.  Adams,  14  Mass.  S27,  tbe  plaintiff  was 
administrator  of  B.,  who  was  surety  for  A., 
the  defendant  and  after  the  death  of  B. 
paid  tbe  debt  brought  suit  In  bis  own  name 
and  not  as  administrator  of  B.  against  A, 
tbe  principal.  The  court  said  that  tbe  right 
to  so  sue  depended  on  whether  A.,  tbe  de- 
fendant was  Indebted  to  the  plaintiff,  or  to 
the  estate  of  B.,  and  that  this  depended  on 
the  time  and  manner  of  bis  becoming  liable. 
And  further,  that  as  B.  had  no  right  of  ac- 
tion until  he  had  paid  tbe  debt  of  the  prin- 
cipal, and  as  he,  B.,  died  without  paying, 
there  was  no  promise  by  tbe  defendant  to 
him. 

"His  (B.'s)  estate  was,  however,  liable,  and 
tbe  administrator,  if  called  open  was  obliged  to 
pay.  The  debt  of  A.  accraed  when  M.  (the 
plaintiff)  paid  the  money;  an  implied  promise 
then  aTisinK  to  repay,  it  being,  in  fact  the 
debt  of  A.  for  which  M.  (B.)  was  surety,  and 
which  was  paid  by  M.  to  the  use  of  A.  But  the 
promise  could  not  accrue  to  B.,  he  beinK  dead. 
It  was,  tberefore,  a  promise  to  the  administra- 
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tor.  Now,  It  is  settled  that  when  a  contract  is 
made  with  an  executor  or  administrator  per- 
aonally,  after  the  death  of  the  testator  or  intes- 
tate, or  where  money  is  received  'by  the  person 
iued  after  the  death,  in  such  cases  the  executor 
or  administrator  may  sue  either  in  his  own 
name,  or  aa  executor  or  administrator.  By  su- 
ing in  his  own  name,  he  becomes  answerable 
to  the  estate  for  the  amount  recovered,  and  it  is 
an  implied  acknowledment  of  assets  to  the 
amount  in  his  hands.  The  present  is  a  case  of 
that  sort  The  plaintiff  takes  money  of  the  es- 
tate to  pay  a  debt,  for  which  the  estate  is  an- 
swerable; he  sues  the  principal  debtor  in  his 
own  name;  he  is  chargeable  with  the  amount  of 
the  debt  aa  assets;  and  he  may  recover  the 
amount    *     *     *    in  his  own  name." 

This  case  was  dted  In  Cobb  r.  Wood,  8 
Cush.  (62  Mass.)  228;  Williams  t.  Moore,  9 
Pick.  (26  Mass.)  432;  Moore  v.  Petty,  135 
Fed.  668,  68  C.  C.  A.  806. 

Tbe  general  principle  was  tbns  stated  in 
Moore  t.  Petty,  supra,  tbongh  It  should 
be  noted  tjiat  the  suit  In  a  foreign  Jurisdic- 
tion was  by  a  domiciliary  executor  to  re- 
cover proceeds  of  sale  of  property  of  the  de- 
cedent received  by  the  defendant  who  had 
made  the  sale  as  agent  for  the  dcnnlclllary 
administrator. 

The  fact  that  the  principal  debtor  In  this 
case  had  made  default  in  paying  bis  debt  did 
not  of  Itself  cause  a  loss  to  either  of  those 
who  had  guaranteed  payment  of  the  debt, 
or  give  either  a  right  of  action  against  the 
other  for  contribution,  for  the  principal  debt 
might  still  bp  paid  by  the  principal  debtor, 
or  be  released,  compromised,  or  abated  as  be- 
tween the  principal  debtor  and  principal 
creditor.  A  notice  to  the  guarantors  of  such 
default  did  no  more  damage  to  the  guaran- 
tors, and  gave  no  right  of  action  for  contri- 
bution. Thereafter  either  of  the  guarantors 
could  pay  the  debt  without  waiting  to  be 
sued,  and  could  then  have  recoiu«e  atralnst 
the  other.  But  until  that  payment  be  made 
there  was  no  cause  of  action.  No  <»use  of 
action  rose  merely  because  of  tbe  rdatlon- 
shlp  of  the  co-guarantors.  It  fallows,  then, 
that  Schemel  never  had  a  cause  of  action 
against  the  defendant.  If  he  had  in  his  life 
no  right  to  compel  contribution,  then  his 
administrator  could  not  acquire  from  him  a 
right  to  sue  therefor. 

The  court  below  erroneously  considered 
that  by  the  contract  of  guaranty  there  was 
a  cause  of  action  as  between  Schemel  "or 
bis  estate,"  and  Mrs.  De  Paris,  tbe  other 
gtiarantor.  In  other  words,  the  court  con- 
sidered that  there  could  be  a  cause  of  acUon 
without  a  right  of  action.  But  Clearly  that 
Is  impossible. 

[2]  If  tbe  widow  and  heirs  of  St^emel 
paid  as  heirs,  then  clearly  tbe  Delaware  ad- 
ministrator had  no  right  to  sue.  If  they 
paid  as  administrators  of  Schemel,  then  the 
Delaware  administrator  cannot  have  the 
right  to  sue  for  contribution,  unless  there  be 
privity  between  the  Venezuela  domiciliary 
administrators  and  the  ancillary  Delaware 
administrator.  It  Is  settled,  however,  that 
there  is  no  privity  between  a  domiciliary  and 


an  ancillary  administrator.  l%ere  Is  but 
one  estate,  and  both  are  In  privity  with  tbe 
decedent  and  his  estate,  but  not  with  each 
other  in  law  or  in  estate.  Stacy  t.  Tbrasber, 
6  How.  44,  12  L.  Ed.  337;  Johnson  v.  Pow- 
ers, 139  U.  S.  166,  11  Sup.  Ct  625,  35  U  Ed. 
112;  Hare  ▼.  O'Brlrai,  233  Pa.  330,  336,  82 
Atl.  475,  39  li.  R.  A.  (N.  S.)  430,  Ann.  Caa. 
1913B,  624;  Merrill  v.  New  England,  etc., 
Co.,  103  Mass.  245,  4  Am.  Rep.  648 ;  Equita- 
ble, etc.,  Co.  V.  Vogel,  76  Ala.  441,  52  Am. 
St  Rep.  344.  If  the  legal  tiUe  to  a  demand, 
or  the  possession  of  evidence  of  It,  be  In  tbe 
domiciliary  administrator,  tbe  ancillary  ad- 
ministrator caimot  sue  tbereon.  Merrill  v. 
New  England,  etc.,  Co.,  103  Mass.  248,  4 
Am.  Rep.  648;  Insurance  Co.  v.  Lewis,  97 
U.  S.  682,  24  L  Ed.  1114. 

When  a  decedent  has  assets  In  more  than 
one  Jurisdiction,  there  is  unity  of  estate 
without  unity  of  administration.  But  tbe 
estate  of  a  decedent  is  not  an  entity,  corpo- 
rate or  otherwise.  Stacy  v.  Thrasher,  6 
How.  44,  12  L.  Ed.  837;  Anderson  v.  Louis- 
ville, etc.,  Co.,  210  Fed.  689,  127  C.  a  A. 
277;  Davis  v.  Heralds  of  Liberty,  80  Pa. 
Co.  Ct  R.  399;  McGarvey  v.  Darnall,  134 
HI.  867,  26  N.  B.  1006,  10  I*  R.  A.  (N.  S.) 
861;  Equitable  Life,  etc.,  Co.  v.  Vogd,  76 
Ala.  441,  62  Am.  St  Rep.  844.  This  Is  a 
logical  deduction  from  the  principle  of  tbe 
lack  of  privity  between  an  ancillary  and 
domiciliary  administrator.  In  Stacy  v. 
Thrasher,  supra,  a  leading  case  on  the  sub- 
ject a  Judgment  bad  been  recovered  against 
the  administrator  of  Lee  in  Mississippi,  the 
domicile  of  the  decedent  and  was  assigned 
to  Thrasher.  Later  letters  were  g^ranted  In 
Louisiana  to  Stacy  on  the  estate  of  Lee,  and 
Thrasher  sought  to  enforce  In  the  United 
States  (Xrcuit  Court  in  Louisiana  payment 
of  the  Judgment  debt  of  which  he  was  as- 
signee by  suit  against  the  administrator  of 
Lee  in  Louisiana.  The  court  denied  talm 
tbe  right  to  recover  in  that  way.  A  Judg- 
ment against  one  administrator  In  one  Juris- 
diction furlnshed  no  right  of  action  thereon 
against  anoQier  person  appointed  admlnla- 
tratoV  of  tbe  same  decedent  in  another  Juris- 
diction, because  there  was  no  privity  between 
them,  for  that  denotes  mutual  succession  or 
relationship  to  the  same  rights  of  property. 
Tbe  Supreme  Court  said: 

"It  is  for  those  who  assert  this  privity  to  show 
wherein  it  lies,  and  the  arfi^ment  •  •  • 
seems  to  be  this:  That  the  Judgment  against  tbe 
administrator  is  against  the  estate  of  tbe  in- 
testate, and  that  his  estate,  wheresoever  situ- 
ated, is  liable  to  pay  bis  debts:  therefore  tbe 
plaintiff,  having  once  established  his  claim 
against  the  estate  by  the  judgment  of  a  coart 
should  not  be  called  on  to  make  proof  of  it 
again.  This  argument  assumes  that  the  judg- 
ment is  in  rem,  and  not  in  personam,  or  that 
the  estate  has  a  sort  of  corporate  entity  and 
unity.  But  this  is  not  true,  either  in  fact  or  in 
legal  construction." 

This  language  was  quoted  with  approval 
In  Johnson  v.  Powers,  139  U.  S.  156,  11  Sup. 
Ct  625,  36  L.  Ed.  112,  and  tbe  court  said 
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that  a  Judgment  against  an  administrator  In 
one  estate  Is  res  inter  alios  acta  as  an  ad- 
ministrator of  the  same  decedent  in  another 
state,  "and  cannot  be  even  prima  fade  evi- 
dence of  a  debt." 

A  further  lllnstratlon  of  the  effect  of  the 
lack  of  privity  between  administrators  of 
the  same  decedent  appointed  In  different  ju- 
risdictions Is  the  rule  that  an  ancillary  ad- 
ministrator cannot  maintain  suit  on  a  Judg- 
ment recovered  in  the  domicile  of  the  de- 
cedent by  the  domiciliary  administrator  for 
a  debt  due  the  decedent.  This  was  so  de- 
cided in  Davis  V.  Heralds  of  Liberty,  89  Pa 
Co.  Ct.  B.  899,  dtlng  Talmage  v.  Chapel,  16 
Mass.  71 ;  1  Freeman  on  Judgments,  168, 
The  Philadelphia  court  based  Its  view  on  the 
lack  of  privity  and  upon  the  fact  that  the 
domiciliary  administrator  conld  have  sued 
In  Pennsylvania  on  the  Judgment  obtained 
t>y  him  as  administrator  in  the  domldllary 
Jurisdiction,  and  therefore  that  the  andllary 
administrator  could  not  also  sue,  saying: 

"If  the  foreign  administrator  has  the  right  to 
sae  here,  how  can  the  local  administrator  have 
the  same  tight?  The  defendant  cannot  be  re- 
quired to  answer  the  demands  of  two  administra- 
tors accountable  as  they  are  to  difterent  juris- 
dictions." 

There  was,  therefore,  no  cause  of  action 
for  oontrlbntlon  vested  in  the  estate  of  Bche- 
mel  as  an  entity  represented  by  two  Inde- 
pendent agents  with  no  privity  between 
them ;  but  there  was  a  right  of  action  given 
to  whichever  agent  paid  the  decedent's 
<debt.  If  the  ancillary  administrator  was  not 
in  privity  with  the  domldllary  administra- 
tor, the  former  could  not  enforce  a  tight  of 
action  which  the  latter  had  acquired  be- 
cause of  something  done  by  Mm.  This  con- 
clusion is  inevitable  from  the  premises. 

[3]  Counsel  for  the  defendant  in  error 
•urged  that  injustice  would  be  done  to  the 
«state  of  Schemel  if  the  defendant  In  error 
be  denied  a  right  to  maintain  its  present  ac- 
tion in  the  court  below.  But  there  Is,  or 
-was,  clearly  a  way  to  enforce  contribution 
from  the  plaintiff  in  error.  The  heirs  of 
Schemel  have  had  an  action  in  Delaware  for 
-contribution  for  moneys  paid  by  them  as 
euch.  It  is  probably  true  that  as  adminis- 
trator of  Schemel  they  would  also  have  had 
such  right  of  action,  though  It  Is  not  in  this 
case  necessary  to  dedde  a  point  not  argued. 
Certain  it  Is  that  a  Judgment  against  the  de- 
faulting co-guarantor  recovered  in  Yenezu- 
^a,  or  elsewhere,  by  the  widow  and  heirs  of 
Sdiemel  as  individuals,  or  by  them  as  ad- 
ministrators according  to  the  law  of  Tene- 
cnela,  would  be  enfordble  here  by  attach- 
ment of  property  of  the  plalntUt  In  error. 
A  domldllary  administrator  may  sue  In  his 
own  name  in  another  State  on  a  Judgment 
recovered  by  him  in  his ,  representatlTe  ca- 
padty  In  the  state  of  the  domicile,  because 
the  Judgment  is  his  proiierty.  Hare  v. 
O'Brien,  233  Pa.  830,  834.  82  AtL  476,  89 


U  S.  A.  (N.  S.)  430,  Ann.  Cas.  1913B,  624. 
dtlng  1  Freeman  on  Judgments  (4th  Bd.) 
217;  2  Wharton,  Conflict  of  Laws  (8d  Ed.) 
616%;  18  Cyc.  1239,  and  cases  dted  there; 
AUey  V.  Casparl,  80  Me.  234,  14  AU.  12,  6 
Am.  St  Kep.  178;  Flrfier  v.  Fielding,  67 
Conn.  91,  S4  Atl.  714,  32  Ij.  R.  A.  236,  62 
Am.  St  Rep.  270;  Mowry  y.  Chase,  100 
Mass.  79. 

[4]  The  court,  therefore,  are  all  of  the 
opinion  that  the  plaintiff  had  no  right  of  ac- 
tlon,  because  the  right  to  enforce  contribu- 
tion was  not  due  to  Schemel  In  his  life,  and 
the  payment  of  the  principal  debt  having 
been  made  by  the  widow  and  children  of 
Schemel,  they  could  enforce  payment  either 
in  their  own  names,  or  as  administrators  of 
Sdiemel ;  and  further,  that  this  «cduded  a 
right  of  actiim  to  the  plaintiff,  who  was  not 
in  privity  with  them  and  obtained  no  right 
of  action  from  or  thtougfa  them. 

In  view  of  the  foregoing  conclusion,  it  Is 
not  necessary  In  this  case  to  dedde  whether 
the  court  below  erred  In  excluding  the  testi- 
mony of  Arroyo,  who  as  counsel  for  ■  the 
defendant,  though  not  so  of  record,  was. not 
allowed  to  testify  as  to  the  law  of  Venezuela. 

The  court  below  having  erred  In  refusing 
to  Instruct  the  Jury  to  return  a  verdict  for 
the  defendant  below,  being  the  first  assign- 
ment of  error,  when  as  hereinabove  indicat- 
ed it  should  have  done  so  because  the  plain- 
tiff below  had  no  right  to  the  action,  the 
Judgment  of  the  court  below  should  be  re- 
versed, and  a  mandate  awarded  to  the  court 
below  to  enter  In  the  cause  a  Judgment  for 
the  defendant  below,  with  coats  in  this  court 
and  the  court  below  upon  the  plaintiff  be- 
low. 


Oil  Ue.  S71) 

FEINGOLD  et  aL  v.  SUPOVITZ  et  aL 

(Supreme  Judicial  Court  of  Maine.     Oct  10, 
191&) 

1.  Pabtitkbship  4=3141— Sales  or  PABTinta- 
SHIP  Goods— AuTHOBiTT. 

A  partner  has  the  right  to  sell  samples  be- 
longing to  the  firm. 

2.  Partnership  iSs>156^Ebtoffxl  to  Dbkt 
Agency. 

If  a  partner  led  defendant  to  believe  that 
an  agent  with  limited  powers  was  also  a  part- 
ner, defendant  could  rely  on  the  agent's  author- 
ity to  sell  samples  belonging  to  the  firm.  . 

3.  Pbincipai,  and  Aobnt  ®=»123(3)— Powxbs 
01  aoivnt — evidinoe. 

In  prindpal's  action  for  price  of  samples 
sold  by  agent  without  aathoril7,  the  price  paid 
having  been  converted  by_  the  agent  evidence  on 
issue  of  apparent  authority  held  to  anstain  ver- 
dict for  defendant. 

4.  Tbiai,    «=9252(13)  —  Instbuotions  —  Con- 

FOBiaTT  wrTH   EVIMNCT. 

In  principal's  action  for  price  of  samples 
sold  by  agent  without  anthority,  where  the 
agent  testified  that  he  had  previously  sold  other 
samples  to  defendants,  instruction  that  as  there 
was  no  evidence  of  sale  to  defendants,  mere 
sale  of  samples  to  others  without  defendants' 
knowledge  was  not  a  representatian  of  author- 
ity, binding  on  plaintiffs,  was  properly  refused, 
as  passing  on  disputed  facts. 
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5.  Appeal  ard   Ebbob  ^=»1026  ^  Harmubb 
Ebbob. 
Harmless  error  affords  do  ground  for  bus- 
taining  exceptions. 

On  Motion  and  Exceptions  from  Superior 
Court,  Androscoggin  County. 

Action  by  Saul  H.  Feingold  and  others 
against  Harry  SupoTltz  and  others.  Ver- 
dict for  defendants.  Heard  on  plaintiff's 
motion  and  exceptions.     Overruled. 

Argued  before  COHNISH,  C.  J.,  and 
SPEAK,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL.,  JJ. 

Frank  T.  Powers,  of  Lewlston,  for  plain- 
tiffs. Harry  Manser,  of  Auburn,  for  defend- 
ants. 

CORNISH,  C.  J.  The  plaintiffs  are  man- 
ufacturers of  women's  garments  In  Worces- 
ter, Mass.  The  defmdants  are  retail  dry 
goods  merchants  tn  Lewlston,  Me.  One  Ed- 
inburg  was  in  the  employ  of  the  plaintiffs  as 
a  traTeling  salesman  or  commercial  traveler 
from  1912  to  August  8,  1917,  empowered  to 
solicit  orders  from  the  retail  trade,  and  was 
furnished  by  them  with  samples  of  the  vari- 
ous garments  to  be  exhibited  to  the  custom- 
ers In  soliciting  that  trade.  Payment  for 
goods  so  purchased  was  made  directly  to  the 
plaintiffs  on  bills  duly  presented.  The  title 
to  these  samples  was  in  the  principals,  and 
not  In  the  agent.  Edinburg  in  the  course  of 
his  business  was  well  acquainted  with  the 
defendants,  and  had  taken  their  orders  for 
goods  at  various  times  during  his  five  years 
on  the  road. 

On  August  6,  1917,  after  he  had  practical- 
ly finished  his  last  trip  for  the  sale  of  goods 
of  that  particular  season,  and  was  on  his 
way  back  to  Worcester,  he  called  at  the  de- 
fendants' store  and  asked  them  if  they  de- 
sired to  purchase  any  of  his  discarded  sanir 
pies.  The  defendants  thereupon  went  to  the 
hotel  where  the  samples  were,  examined 
them,  selected  certain  articles,  of  the  list 
value  of  $196.75,  and  gave  Edinburg  a  check 
therefor,  payable  to  his  order,  at  the  agreed 
price  of  one-third  discount,  and  took  the 
articles  to  their  store.  On  August  19,  1917, 
Edinburg  absconded,  having  disposed  of  all 
his  samples,  of  the  value  of  about  $500,  and 
converted  the  proceeds  to  his  own  use.  He 
was .  subsequently  apprehended  In  Chicago, 
and  returned  to  Massachusetts.  On  Sep- 
tember 11,  1917,  this  action  of  trover  was 
brought  against  the  defendants  to  recover 
the  value  of  the  samples  so  purchased ;  the 
plaintiffs  claiming  that  Edinburg  had  nei- 
ther real  nor  apparent  authority  to  sell  the 
same. 

The  verdict  was  in  favor  of  the  defend- 
ants, and  the  case  Is  before  this  court  on 
plaintiffs'  motion  and  exception. 

Motion. 
Two  questions  of  fact  were  submitted  to 
the  Jury  under  proper  instructions:   First, 


whether  flie  agent  had  actual  authority 
from  his  principals  to  sell  the  samples  under 
the  existing  circumstances;  and,  second, 
whether  he  had  apparent  authority,  which 
the  principals  knowingly  permitted  him  to 
assume,  or  held  him  out  to  the  public  to 
possess. 

As  to  actual  authority  the  evidence  is 
conflicting.  On  this  point  the  defendants, 
of  course,  could  offer  no  direct  evidence. 
The  plaintiffs  deny  such  authorization,  but 
Edinburg,  introduced  by  them  as  their  wit- 
ness, testified  that  his  instructions  were  to 
return  the  samples  to  his  employers,  and 
that  he  had  done  so  except  in  a  few  instanc- 
es, where  he  had  sold  samples  at  the  end  of 
the  season,  which  sales  he  had  r^Ktrted  to 
the  firm,  and  they  had  approved,  and  had 
themselves  collected  therefor. 

But  as  this  court  has  said : 

"Whether  or  not  a  principal  is  bound  by  the 
acts  of  his  agent,  When  dealing  with  a  third 
person  who  does  not  know  the  extent  of  his 
authority,  depends,  not  so  much  upon  the  actual 
authority  giren  or  intended  to  be  given  by  the 
principal,  as  upon  the  question:  What  did  such 
third  person,  dealing  with  the  agent,  believe 
and  have  a  right  to  believe  as  to  the  agent's 
authority,  from  the  acts  of  the  nrincipal?" 
Heath  v.  Stoddard,  91  Me.  499,  604,  40  Atl. 
547,  549. 

That  the  defendants  believed  In  the  au- 
thority of  the  agent  can  hardly  be  contro- 
verted. They  acted  in  good  faith,  paying 
for  the  samples  what  appears  to  be  the  usual 
price  under  the  circumstances;  the  gar- 
ments, through  the  season's  use  in  display, 
and  in  packing  and  repacking,  having  be- 
come more  or  less  worn  and  wrinkled,  and 
needing  pressing  and  repair.  As  further 
proof  of  their  good  faith  it  is  admitted  that 
in  early  September  they  sent  to  the  firm  du- 
plicate orders  from  the  purchased  samples, 
on  three  different  occasions,  and  it  was  from 
this  information  that  the  plaintiffs  dlscov-' 
ered  to  whom  Edinburg  had  made  the  sale. 
They  certainly  would  not  have  taken  this 
course,  had  they  been  conscious  of  a  dis- 
honest transaction. 

That  they  had  a  right  to  believe  in  Edln- 
burg's  authority  the  jury  were  Justified  in 
finding  from  the  evidence.  This  was  a  mat- 
ter of  Inference  from  all  the  facts  and  cir- 
cumstances. The  transaction  itself  was  not 
a  novel  one.  It  may  well  be  that  In  the  ordi- 
nary course  of  commercial  business  the  so- 
liciting of  orders  from  samples  would  not 
be  held  as  a  matter  of  law  to  carry  with  It 
the  Implied  authority  to  sell  the  samples 
themselves  and  collect  therefor.  Kohn  v. 
Washer,  64  Tex.  131,  63  Am.  Rep.  746; 
Hibbard  v.  Stein,  45  Or.  607,  78  Pat  665. 
Bui  the  facts  here  show  a  different  situa- 
tion. The  transaction  was  a  natural  one. 
It  was  the  end  of  that  particular  season. 
The  samples  had,  in  a  sense,  outlived  their 
usefulness,  they  were  not  in  fresh  and  first- 
class   c<nidltlon.     It   was  not  an   unusual 
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tesnnes  laaz  (le  naa  soia  inem  oeiore  on 
several  occasions,  althongh  the  pay  therefor 
bad  been  made  directly  to  the  house,  and 
one  of  the  plaintiffs  admits  that  he  himself, 
on  one  occasion  when  on  the  road,  and  under 
like  drenmstanees,  sold  a  few  samples  at 
discount  to  these  very  defendants.  It  was 
obviously  a  businesslike  proposition. 

[1-3]  But  the  most  convincing  proof  In  fa- 
vor of  the  defendants'  contention  arises 
from  the  fact  that  between  Edlnburg  and 
the  plaintiffs  there  was  not  merely  a  busi- 
ness but  a  family  connection,  a  fact  which 
was  well  known  to  the  defendants  and  which 
had  been  talked  over  between  the  plaintiffs 
and  them.  As  early  as  1914  Edlnburg  was 
attentive  to  the  daughter  of  one  of  the  plain- 
tiffs, and  on  July  3,  1915,  was  married  to 
her.  He  thereby  became  son-in-law  of  Saul 
H.  Felngold  and  brother-in-law  of  other 
members  of  the  plaintiff  firm.  The  defend- 
ants testify  that  at  one  time  one  of  the 
brothers-in-law,  while  on  a  business  trip  and 
In  their  store  at  Lewlston,  told  the  defend- 
ants of  the  marriage  and  that  Edlnburg  was 
then  a  member  of  the  firm.  This  brother- 
in-law  admits  the  conversation,  so  far  as  re- 
porting the  marriage  Is  concerned,  but  denies 
that  he  said  that  Edlnburg  was  a  partner. 
If  Edlnburg  was  a  partner,  he  had  a  right 
as  a  part  owner  to  sell  the  samples.  If  one 
of  the  plaintiffs  led  the  defendants  to  be- 
lieve that  Edlnburg  was  a  partner,  even 
though  In  fact  he  was  not,  then  the  defend- 
ants had  the  right  to  believe  In  Bdlnburg's 
authority  to  make  such  a  sale. 

This  question  of  disputed  fact  was  within 
the  province  of  the  Jury,  and  their  finding 
under  the  testimony  before  us  should  not  be 
disturbed.    The  motion  must  be  overruled. 

Exceptions. 

[4]  The  plaintiffs  requested  the  following 
Instruction  which  was  refused: 

"That,  as  there  is  no  evidence  that  the  agent 
sold  samples  to  the  defendants,  the  fact  that 
he  might  have  sold  a  few  samples  before  to  oth- 
er customers,  Supovitz  Bros,  not  knowing  of 
the  sales,  this  could  not  be  a  holding  out  of 
authority  to  them  that  would  bind  the  plain- 
tiffs." 

This  request  was  properly  refused.  It 
called  upon  the  court  to  pass  upon  disputed 
facts  as  a  basis  for  legal  instruction;  Edln- 
burg himself  having  testified  that  he  had  oc- 
casionally sold  samples  to  these  defendants 
before  the  transaction  of  August  6,  1917. 

[I]  Moreover,  in  the  light  of  aU  the  evi- 
dence and  of  the  full  and  comprehensive 
Instructions  in  the  charge,  we  do  not  think 
that  the  plaintiffs  were  harmed  by  the  re- 
fusal. Harmless  error  affords  no  ground  for 
sustaining  exceptions. 

Motion  and  exceptions  overruled. 


^Hupreme  jnoiciai  uourt  ot  Maine,     uct.  lu, 
1918.) 

1.  Bbidobs  «=»20(2)  —  PsBxiuiRAST  Plaits  — 
Pbeparation  by  Cortbactob  —  Right  to 
Compensation. 

Town  was  not  liable  to  bridge  contractor  for 
work  in  preparing  preliminary  plans  to  use  at 
town  meeting  to  convince  voters  as  to  wisdom 
and  practicability  of  work,  which  they  author- 
ized; contractor  submitting  bid  and  securing 
contract. 

2.  BbIDOES  €=»20(8)  —  CORSTBUOTION  OF 
BbIDGB  —  CONTKAOTS  —  AUTHOBITT  OF  COM- 
MITTEE. 

Where  members  of  committee  appointed  by 
town  meeting  to  supervise  construction  of  bridge 
were  dismissed  by  vote  of  town,  their  authority 
ceased,  and  all  acts  on  their  part,  as  employing 
contractor  for  bridge  to  make  further  plans  to 
meet  requirements  of  War  Department,  were 
void. 

3.  Bbidoeb  <S=>20(6)— Cost  of  Plans— Right 
OF  Contbaotob— Evidence. 

In  action  by  bridge  contractor  against  town 
for  cost  of  plans,  evidence,  including  prior  con- 
duct of  plaintiff  in  suing  town  three  times  with- 
out including  any  charge  for  plans,  held  to  show 
his  claim  was  in  nature  of  an  afterthought,  and 
lacked  merit. 

Report  from  Supreme  Judicial  Court,  York 
County,  at  Law. 

Action  of  assumpsit  by  Edward  B.  Blals- 
dell  against  the  Inhabitants  of  York.  On 
report  from  the  Supreme  Judicial  Court. 
Judgment  for  defendants. 

Argued  before  CORNISH,  0.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

Cleaves,  Waterhouse  &  Emery,  of  Bidde- 
ford,  and  John  C.  Stewart,  of  York  Village, 
for  plaintiff.  James  O.  Bradbury,  of  Saco, 
and  El  P.  Spinney,  of  North  Berwick,  for  de- 
fendant 

CORNISH,  a  3.  This  is  an  action  of  as- 
sumpsit, brought  upon  the  following  account 
annexed: 

"York  Village,  Maine,  Jan.  11.  1907. 
"Town  of  York,  to  E.  B.  Blaisdell,  Architect,  Dr. 
"To  plan  and  specifications  for  new 
bridge  and  way  across  York  riv- 
er     *1,394.71." 

The  case  is  before  the  law  court  on  re- 
port. It  is  an  echo  of  the  somewhat  famous 
York  bridge  litigation,  which  has  been  be- 
fore this  court  at  various  times  and  in  vari- 
ous forms.  Bliss  v.  Junkins,  106  Me.  128, 
76  Aa  386 ;  Same  v.  Same,  107  Me.  425,  78 
4.tL  478;  Blaisdell  v.  York,  110  Me.  500,  87 
Aa  361 ;  York  v.  Stewart,  110  Me.  523,  87 
Aa  372;  Bliss  v.  Blaisdell,  110  Me.  527, 
87  Aa  374;  BlaisdeU  v.  York,  115  Me.  351, 
99  Aa  33. 

A  detailed  history  of  the  facts  connected 
with  the  litigation  may  be  found  in  Blaisdell 
V.  York,  110  Me.  500,  87  AU.  361.  It  is  suf- 
ficient for  the  purposes  of  the  present  case 
to  state  aat  a  special  town  meeting  of  the 
inhabitants  of  York  was  held  on  October  13, 
1906,  "to  see  if  the  town  vrill  vote  to  build 
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die  bridge  and  approaches  as  laid  oat  by  the 
county  commlsslonerB  aciroas  Yolrk  river  at 
York  Harlwr."  The  proposition  was  car- 
ried by  a  vote  of  174  In  favor  to  123  opposed. 
At  the  same  meeting — 

"on  motion  of  Mr.  Oifford,  a  eommlttee  of  four 
was  chosen  to  act  in  conjunction  wltii  the  se- 
lectmen in  bnildlng  the  bridge;  said  committee, 
as  suggested  by  Mr.  Gifford,  to  consist  of 
Charles  H.  Young,  Joseph  W.  Simpson,  Ohsries 
B.  Weare,  and  T.  Perley  Pntnam— said  commit- 
tee to  serve  without  pay." 

Trouble  arose  between  the  three  select- 
men on  the  one  side  and  the  committee  of 
four  on  the  other  as  to  their  respective  pow- 
ers and  duties,  and  on  October  22,  1906,  the 
selectmen  informed  the  other  members  that 
.they  would  no  longer  act  with  them,  and 
withdrew  from  all  further  participation  in 
the  matter.  The  committee  of  four,  however, 
continued  to  serve.  On  December  6,  1906,  a 
written  contract  in  the  sum  of  f39,500  for 
the  building  of  the  bridge  was  entered  into 
between  the  plaintiff  and  the  town  of  York, 
signed  tn  behalf  of  the  town  by  the  four 
members  of  the  committee  only.  The  se- 
lectmen sent  various  communications  to  the 
committee  and  to  the  contractor,  protesting 
against  the  carrying  out  of  the  contract,  de- 
nying Its  validity  and  all  liability  on  the  part 
of  the  town  In  connection  therewith. 

At  the  annual  town  meeting  held  on  March 
11,  1907,  one  article  In  the  warrant  read: 

"To  see  what  action  the  town  will  take  rela- 
tive to  the  committee  of  four  appointed  at  a 
town  meeting  held  October  13,  1906,  in  connec- 
tion with  the  proposed  construction  of  said 
bridge." 

Upon  this  It  was  voted  "that  the  commit- 
tee be  dismissed  from  further  service."  Nei- 
ther the  four  members  nor  the  contractor 
paid  any  attention  to  the  protests  of  the  se- 
lectmen, nor  to  this  vote  of  dismissal.  On 
October  17,  1907,  a  supplemental  contract 
was  entered  into  between  the  plaintiff  and 
the  committee,  making  a  net  increase  of  $6,- 
990.43  In  the  cost  of  the  bridge,  due  to  cer- 
tain changes  required  by  the  War  Depart- 
ment The  work  progressed  and  the  bridge 
was  completed  in  May,  1908,  but  was  not  ac- 
cepted by  the  town. 

The  plaintiff  subsequently  brought  suit 
against  the  town  for  the  balance  alleged  to 
be  due  him  under  the  contract  of  December 
6,  1906,  and  the  supplemental  contract  of  Oc- 
tober 17,  1907,  together  with  certain  pay- 
ments made  by  him  to  A.  W.  Gowen,  the  en- 
gineer in  charge.  This  court  held  the  town 
liable  under  the  original  contract,  but  not 
under  the  supplemental  contract,  nor  for 
the  iwyments  voluntarily  made  by  the  plain- 
tiff to  the  engineer.  That  decision  was  an- 
nounced July  1,  1913.  Blalsdell  v.  York,  110 
Me.  600,  87  Ati.  361. 

The  plaintiff  then  brought  another  action 
of  assumpsit  to  recover  the  amount  claimed 
under  the  second  contract,  and  judgment  was 
ordered  for  the  defendants  November  2,  1916, 
on  the  ground  that  the  claim  was  res  ad- 


Jndlcata.  Blaladell  ▼.  York,  115  Me.  951, 
99  Atl.  88. 

The  present  suit  was  begun  on  November 
18,  1912,  and  embraces  a  charge  not  contain- 
ed in  either  of  the  other  suits,  namely,  for 
plans  and  specifications,  which  the  plaintifT 
claUns  were  prepared  and  furnished  by  him 
as  an  "architect"  to  the  committee,  some  of 
the  plana  and  spedflcatlons  at  their  request, 
shortly  after  their  appointment,  for  nse  by 
them  in  securing  proposals  and  bids  for  the 
construction  of  the  work,  and  the  remaining 
plans  and  specifications  prepared  by  him  for 
the  committee  later  on,  to  conform  to  the 
changes  as  required  by  the  War  Department. 
This  divides  the  claim  into  two  branches,  the 
plans  and  spedficatlons  at  the  inception  of 
ttie  work,  and  those  prepared  to  meet  the 
changes  by  the  War  Department  We  will 
consider  these  branches  separately. 

It  is  obvious,  as  a  matter  of  law,  that  un- 
der the  appointing  vote  of  October  13,  1906, 
the  bridge  committee  were  both  authorlEed 
and  Instructed  to  build  the  bridge.  As  waa 
said  in  the  opinion  in  the  former  suit: 

"They  were  to  take  the  necessary  steps  to  csf 
ry  out  the  vote  of  the  town  and  obey  instrac- 
tlons  by  hnilding  the  way  and  the  bridge.  It 
was  their  duty  to  select  an  engineer,  obtain 
plans  and  specifications,  advertise  for  bids,  make 
the  award,  and  execute  a  contract"  Blaisdell 
V.  York,  110  Me.  600,  618,  87  AU.  361,  870. 

And  this  la  what  the  committee  proceeded 
to  do;  but  Mr.  Blaisdell  was  not  the  man 
selected  as  engineer,  nor  to  make  the  plans 
and  specificationa  His  name  is  not  mention^ 
ed  in  that  connection.  The  records  of  the 
meeting  of  the  committee  held  on  October 
25,  1906,  which  was  the  first  meeting  held 
after  the  controversy  with  the  selectmen  had 
resulted  in  their  withdrawal,  and  only  three 
days  after  that  event  contain  the  following 
vote: 

"The  committee  voted  to  engage  Mr.  R.  W. 
liibby,  of  Saco,  Maine,  to  take  levels,  prepare 
specifications,  and  make  changes  in  the  plana  ac- 
cording to  the  ideas  of  the  committee. ' 

What  la  meant  by  the  term  "plans"  is  ex- 
plained by  the  action  taken  at  the  next  meet- 
ing, held  on  October  SO,  1906,  viz.:    - 

"It  waa  reported  by  the  secretary  of  the  com- 
mittee that  Mr.  R.  W.  libby  decUned  to  act  as 
engineer  for  the  eommlttee. 

'^Voted,  to  engage  A.  W.  Gowen  to  take  levels, 
change  plans,  and  take  charge  of  the  construc- 
tion of  the  bridge. 

"Voted,  to  adopt  the  plans,  with  some  cban^ 
es,  that  were  offered  for  inspection  at  the  spe- 
cial town  meeting  of  October  18,  1806." 

[1]  This  leaves  no  room  for  doubt  or  dis- 
cussion as  to  the  plans  which  the  engineer, 
Mr.  Gowen,  was  to  modify.  They  were  the 
plans  offered  for  Inspection  at  tiie  special 
town  meeting  called  for  the  purpose  of  ascer- 
taining whether  the  town  would  or  would 
not  build  the  bridge.  Those  plans  had  been 
made  by  Mr.  Blaisdell  in  antidpatlon  of  that 
meeting,  and  were  exhibited  by  him  there  as 
sketches  of  his  idea  of  how  the  bridge  and 
approaches  should  be  constructed.  His  pur- 
pose la  evident   He  wished  to  obtain  the  con- 


Digitized  by 


Laoogle 


Ma.) 


STEWART  V.  INHABITANTS  OF  YORK 


701 


tract  for  the  conBtmctLon,  and  the  first  step 
was  to  convince  a  majority  of  tlie  voters  as 
to  the  wisdom  and  practicability  of  the  work. 
This  Is  often  done,  bnt  It  Is  hardly  to  be  oc- 
pected  that  the  town  Is  to  pay  therefor.  The 
plan  or  sketch  which  Is  before  the  court  bears 
out  this  conclusion.  It  was  Mr.  Blalsdell's 
plan,  not  the  town's.  It  was  prepared  at  his 
own  Instance,  for  his  own  Use  at'  the  town 
meeting,  not  at  the  Instigation  of  the  town, 
nor  its  committee,  for  the  committee  had  not 
been  appointed  when  the  plan  was  made.  It 
served  Its  purpose,  a  favorable  vote  was  se- 
cured, and  the  committee  under  that  vote  se- 
lected their  own  engineer,  who  was  Instructed 
to  take  levels  and  change  plans  and  take 
charge  of  construction,  and  he  continued  In 
service  until  the  work  was  completed. 

On  November  6,  1906,  the  committee  voted 
to  prepare  proposals  and  advertise  for  Wds. 
The  plaintiff  was  one  of  the  bidders,  and  to 
him  the  contract  was  awarded  for  $39,500  on 
November  SO,  1906.  It  would  be  strange  In- 
deed If  the  same  person  should  be  both  the 
engineer  or  "architect"  to  act  for  the  commit- 
tee and  the  bidder  to  secure  the  contract. 

It  is  evident  that  no  such  Incongruity  exist- 
ed here.  The  plaintiff  Is  not  entitled  to  com- 
pensation for  the  preliminary  plans. 

[2]  As  to  any  plans  made  by  the  plaintiff  to 
meet  the  requirements  of  the  War  Depart- 
ment, calling  for  certain  changes  In  the  work, 
another  point  In  defense  arises.  In  addition 
to  what  has  been  said  above.  The  four  mem- 
bers of  the  committee  were  dismissed  by  vote 
of  the  town  on  March  11, 1907.  The\r  author- 
ity then  ceased,  and  all  acts  on  their  part  aft- 
er that  date  were  unauthorized  and  void. 
Blalsdell  v.  York,  110  Me.  BOO,  B20, 87  Atl.  861. 
The  changes  were  directed  by  the  War  De- 
partment after  that  date,  and  the  committee 
had  then  no  power  to  employ  the  plaintiff  to 
make  plans  and  specifications  at  the  expense 
of  the  town,  even  If  they  had  desired  to  do  so. 
But  it  Is  difficult  to  cMicelve  why  they  should 
have  employed  him  for  that  purpose.  The 
committee  already  had  selected  its  own  en- 
gineer, Mr.  Oowen,  who  was  still  in  service, 
and  the  Interests  of  the  plaintiff  as  the  con- 
tractor were  really  adverse  to  those  of  the 
committee.  In  case  of  any  controversy.  The 
true  situation  Is  revealed  by  the  vote  of  the 
committee  passed  October  17,  1907,  vis.: 

"Tli«  changes  ordered  by  the  War  Department 
were  further  discussed,  and  the  extra  work  and 
cost  thereby  entailed,  as  given  by  the  engineer 
and  the  contractor,  were  considered.  In  view  of 
the  reduction  mad*  in  the  figures  heretofore  giT- 
en,  it  was  voted  to  proceed  under  the  fifth  and 
sixth  articles  of  the  contract  of  December  6, 
1906,  to  instruct  the  engineer.  A.  W.  Oowen.  to 
require  the  contractor  to  make  the  changes  made 
neceasary  by  order  of  tbs  War  Department;  said 
changes  and  the  agreed  prlea  thsrefor  being  as 
hereinafter  set  forth  in  an  Older  execnted  of 
which  the  following  is  a  copy." 

EMdently  Mr.  Gowen  was  tbe  engineer  who 
was  preparing  all  necessary  plans  and  sped- 


flcaticms,  and  who  was  rq;)re8entlng  the  com- 
mittee In  dealing  with  Mr.  Blalsdell  the  con- 
tractor. Mr.  Blalsdell  was  not  acting  In 
the  double  and  absurd  capacity  of  contractor 
and  "architect" 

[t]  It  should  be  farther  observed  that  pri- 
or to  the  Institution  of  the  suit  at  bar  the 
plaintiff  lias  at  different  times  brought  three 
suits  against  the  town  of  York  to  recover 
for  services  rendered,  and  in  none  of  them 
has  he  Included  any  charge  tor  plans  and 
specifications.  The  first  suit  was  brought  to 
recover  the  amount  due  under  his  contract, 
and  in  that  case  he  took  a  voluntary  nonsuit 
A  second  writ  was  brought  for  the  same 
cause,  and  included  certain  sums  alleged  to 
have  been  paid  by  the  contractor  to  the  engi- 
neer, Mr.  Oowen.  That  suit  recognized  Mr. 
Gowen  as  the  engineer  in  ctiarge.  These 
sums  were  disallowed,  as  were  also  his  claims 
nnder  the  second  or  supplemental  contract 
and  judgment  was  entered  In  his  favor  for 
the  amount  found  due,  with  interest,  nnder 
the  first  contract  $44,536.99.  Another  suit 
was  then  begun  to  recover  the  amount  claim- 
ed under  the  second  contract  and  in  this 
Judgment  was  rendered  for  the  defendant. 

Now,  for  the  first  time.  Is  the  dalm  made 
for  services  in  prei)arlng  plans  and  speclfl- 
catloDS.  We  cannot  resist  the  conclusion 
that  in  view  of  all  the  facts  and  circum- 
stances, and  the  prior  conduct  of  this  plain- 
tur,  this  claim  is  in  the  nature  of  an  after- 
thought It  lacks  merit  and'is  not  substan- 
tiated by  convincing  proof. 

Judgment  for  defendants. 


STBWART  V. 


(UT  He.  S8S> 
INHABITANTS  OP  YORK. 


(Supreme  Judicial  Court  of  Maine.     Oct  10, 
1918.) 

1.  Towns  «=»S7— Vote  AT  Town  Mketing— 

AUTHOKITT  TO  COMMITTlEl!. 

A  vote  at  town  meeting,  in  terms  merely 
anthorising  a  committee,  which  should  serve 
without  pay,  to  build  a  bridge  and  approaches, 
does  not  empower  it  to  employ  counsel  and  in- 
cur expenses  for  legal'  services  in  behalf  of  the 
town. 

2.  Towns    «s>S9(1>— OoioaTmB— TTrahthob- 

IZED   Eia>U>THENT  or  ATTOBnST— RiOHT  OV 

Recovkbt. 
Where,  viithout  authority  to  do  so,  commit- 
tee assumed  to  employ  attorney  as  counsel  at 
expense  of  town,  he  was  bound  to  take  notice 
of  their  limited  authority  and  dealt  with  them 
at  his  peril. 
S.  Towns     4>=>80— Ooioititxb— APPoiKXiaira 

ASD  DiSUISSAI/— STTBSEQUXNT  ACTB. 

A  committee  appointed  by  a  town  meeting 
bdng  dismissed  from  further  service  by  a  sali- 
sequent  town  meeting,  its  later  acts  on  behalf 
of  the  town  are  void. 

Report  from  Suprone  Judicial  Court  ^ork 
Coonty,  at  Law. 

Action  by  John  G.  Stewart  against  the  in- 
habitants of  York.  Oii  report  from'  trial 
court    Judgment  for  defendant 

Argued    before    CORNISH,    0.    J.,    and 
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SPEAR,    HANSON,    PHILBROOK,    DUNN, 
and  MORRIUU  33. 

John  C.  Stewart,  of  York  Village,  for  plain- 
tiff. B.  P.  Spinney,  of  No.  Berwick,  and 
J.  O.  Bradbury,  of  Saco,  for  defendant. 

CORNISH,  C.  J.  This  salt  Is  brought  by 
an  attorney  to  recover  for  professional  aerT- 
ices  alleged  to  have  been  rendered  to  the 
defendant  town,  and  for  expenses  incurred 
In  connection  therewith,  between  November 
17,  1906,  and  July  14,  1911,  aggregating 
$1,514.76.  Ttvere  Is  no  controversy  over  the 
fact  that  the  plaintiff  was  employed  from 
time  to  time  by  the  majority  of  a  committee 
chosen  by  the  town  at  a  special  town  meet- 
ing held  October  13,  1906,  to  construct  a 
bridge  and  approaches  across  York  river  as 
laid  out  by  the  county  commissioners,  that 
he  rendered  the  services  Charged  for,  and 
that  the  charges  are  fair  and  reasonable. 
The  single  point  at  issue  is  whether  the 
town  of  York  is  liable  therefor. 

The  building  of  this  York  bridge  has  been 
fruitful  in  litigation.  It  is  apparent  from 
the  history  of  the  entire  transaction  that  the 
Inhabitants  of  the  town  were  divided  into 
two  earnest  and  at  times  warring  factions 
over  the  advisability  of  constructing  the 
bridge,  and  the  proposition  was  bitterly 
fought  step  by  step. 

It  is  needless  to  enter  upon  the  details, 
which  have  been  set  forth  In  full  in  Blals- 
dell  V.  York,  110  Me.  500,  87  AO.  361,  further 
than  to  say  that  at  a  town  meeting  held  on 
October  13,  1006,  the  pro-bridge  faction  pre- 
vailed by  a  vote  of  174  in  favor,  to  123  oi>- 
posed,  and  a  committee  of  four  was  chosen 
to  act  in  conjunction  with  the  selectmen  In 
building  the  bridge;  said  committee  to  act 
without  pay.  This  was  the  only  vote  passed 
by  the  town  directing  the  construction  of 
the  bridge,  and  the  only  authority  given  to 
this  Joint  committee  of  seven  under  this  vote 
was  to  build  the  bridge.  Friction  at  once 
arose  between  the  selectmen,  who  were  ap- 
parently of  the  anti-bridge  faction,  and  the 
remaining  four  members  who  represented 
the  pro-bridge  faction,  as  to  their  respective 
powers  and  duties,  and  the  result  was  the 
withdrawal  of  the  selectmen  on  October  22, 
1906,  from  further  participation  In  the  work 
of  the  committee.  The  remaining  four,  how- 
ever, continued  to  exercise  the  authority 
given  by  the  town,  and  on  December  5,  1006, 
entered  into  a  written  contract  with  one 
Blalsdell  to  construct  the  bridge  and  ai>- 
proaches  tor  th«  sum  of  $39,500.  The  oppo- 
sition seems  to  have  gained  in  strength  dur- 
ing the  winter,  because  at  the  annual  town 
meeting  held  oa  March  11,  1907,  it  was  voted 
that  the  committee  of  four  appointed  on  Oc- 
tober IS,  1906,  be  dismissed  from  further 
service.  This  committee  paid  no  heed  to  this 
vote,  continued  to  act  as  before  in  pushing 
forward  the  cfnstructlon  of  the  bridge,  and 


made  a  supplemental  contract  in  connection 
therewith  on  October  17,  1907,  remaining  in 
charge  until  the  completion  of  the  work  in 
the  spring  of  1908. 

Litigation  arose  in  various  forms  and  at 
various  times,  and  for  his  professional  serv- 
ices in  connection  with  this  litigation  the 
plaintiff  has  brought  this  suit  against  the 
town. 

[1]  It  is  obvious  that  the  action  cannot  be 
maintained  because  the  plaintiff  has  failed  to 
show  his  employment  by  the  town  or  by  any 
authorized  agent  thereof.  The  question  of 
employment  of  counsel  in  this  litigation  was 
never  considered  by  the  munldpallty  itself. 
The  <mly  action  taken  by  the  mimlcipallty  is 
expressed  in  the  vote  of  October  13,  1906^ 
before  recited,  which  merely  authorized  the 
committee  to  build  the  bridge  and  the  ap- 
proaches. This  vote  undoubtedly  empower- 
ed the  committee  to  take  such  steps  as  might 
be  necessary  and  incidental  to  their  main 
duty,  the  material  constmctl(m  of  the  bridge, 
such  as  the  selection  of  an  engineer,  the  ob- 
taining of  plans  and  specifications,  the  ad- 
vertising for  bids,  and  the  awarding  and 
executing  of  the  contract  of  December  5. 
1906,  as  was  held  in  Blalsdell  v.  York,  110 
Me.  500,  518,  87  AtL  361.  But  by  no  stretdi 
of  legal  Intendment  can  that  vote  be  held  to 
authorize  the  committee  to  employ  counsel 
and  incur  expenses  for  l^al  services  in  be- 
half of  the  town  in  connection  with  litigation 
which  might  arise  in  the  future.  That  was 
no  part  of  their  duty,  and  was  beyond  the 
scope  of  the  power  conferred  upon  them. 
Butler  V.  Charlestown,  7  Gray  (Mass.)  12; 
Fletcher  t.  Lowell,  16  Oray  (Mass.)  103. 

The  very  terms  of  the  vote  passed  by  the 
municipality  negatived  the  incurring  of  any 
expense  outside  the  material  construction  ot 
the  bridge  and  approadies.  It  expressly  pro- 
vided that  the  committee  should  serve  with- 
out pay.  Care  was  taken  to  avoid  expense. 
It  cannot  with  reason  be  urged  that  such  a 
restrictive  vote  conferred  upon  the  CMnmlttee 
the  power  to  incur  counsel  fees  at  the  ex- 
pense of  the  town. 

[2]  The  committee  having  no  legal  power 
to  employ  counsel,  it  is  equally  true  that  the 
plaintiff  in  dealing  with  them  was  bonnd  to 
take  notice  of  their  Umited  authority.  He 
dealt  with  them  at  his  peril  and  as  It  was 
his  duty  to  ascertain  the  extent  of  their 
I>ower  to  bind  the  town,  if  the  persons  as- 
suming to  act  did  so  without  authority  he 
cannot  recover  of  the  town.  Goodrich  v. 
Waterville,  88  Me.  39,  33  Atl.  659;  Blalsdell 
V,  York,  110  Me.  500,  521,  87  Atl.  361 ;  Morse 
T.  Montville,  115  Me.  454,  458,  90  AU.  43& 

[t]  This  rule  of  law  applies  to  and  anni- 
hilates the  plaintiff's  entire  bill,  but  it  should 
be  observed  that  whatever  limited  power 
bad  been  given  to  the  committee  by  the  vote 
of  October  13, 1906,  was  revoked  by  the  town 
by  the  vote  of  March  11,  1007,  when  the 
committee  was  dismissed  from  further  serv- 
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voia.  Biaisaeu  v.  xorK,  iio  Me.  ouu,  OM,  87 
AQ.  361.  The  amount  of  the  diarges  prior 
to  March  11,  1007,  is  $227.29,  and  the  amount 
subsequent  thereto  Is  $1,287.47.  The  plain- 
tiff does  not  claim  a  single  employment  by 
the  committee  covering  the  entire  time,  but 
simply  separate  employments  from  time  to 
time  as  the  rarioua  occaaicHis  arose  for  legal 
services. 

The  foregoing  principles  would  prevent  re- 
covery in  this  case  as  a  matter  of  law,  even 
if  the  services  charged  had  been  rendered  in 
bebalf  of  the  town  and  had  been  beneficial 
to  the  town  as  a  matter  of  fact.  But  the 
record  shows  the  contrary.  In  part  of  the 
litigation,  the  town  of  York  was  not  a  party, 
and  in  those  cases  where  the  town  was  a 
party  It  was  represented  by  other  counsel, 
while  the  plaintiff  appeared  as  counsel  for 
the  adverse  party. 

Thus  the  first  litigatioa  for  which  the 
plaintiff  claims  compensation  was  a  bill  in 
equity  broui^t  by  the  selectmen  against  the 
four  members  of  tlie  special  committee  in 
November,  1906,  to  restrain  those  members 
from  proceeding.  Tliat  was  a  controversy 
between  the  two  factions  in  the  Joint  com- 
mittee of  seven.  The  plaintiff  appeared  as 
counsel  for  the  four,  and  other  counsel  ap- 
peared for  the  selectmen,  the  remaining 
three.    The  town  was  not  a  iMirty, 

The  second  group  of  charges  cover  services 
before  a  legislative  committee  February  14- 
18,  1907,  in  securing  an  act  ratifying  the  ac- 
tion of  the  town  at  its  meeting  of  October  18, 
1906,  and  authorizing  the  construction  of 
the  bridge.  The  plaintiff  admits  that  there 
was  no  vote  of  the  town  authorizing  him  to 
appear  in  its  bebalf,  and  it  is  evident  from 
the  history  of  the  case  that  the  securing  of 
this  legislation  was  the  act  ot  the  pro-bridge 
faction  of  the  Joint  committee. 

The  tliird  group  of  diarges  embrace  serv- 
ices and  expenses  in  connection'  with  a  bill 
in  equity  brought  in  April,  1907,  by  Eliza- 
beth B.  Bliss,  an  abutting  owner,  against  the 
county  commissioners  of  York  county,  the 
selectmen  of  the  town,  the  special  committee 
of  four,  and  the  contractor  Blaisdell,  pray- 
ing for  an  Injimction.  In  this  litigation  the 
plaintiff  admits  that  he  represented  the  com- 
mittee of  four  and  Mr.  Blaisdell.  The  select- 
men had  their  own  counsel,  the  county  com- 
missioners theirs,  and  no  one  appeared  for 
the  town  of  York,  as  it  was  not  a  party  to 
the  proceedings.  This  case  found  its  way 
to  the  law  court  twice.  Bliss  v.  Junklns, 
106  Me.  128,  75  AU.  386;  Id.,  107  M!e.  425, 
78  Atl.  478. 

The  fourth  group  of  dmrges  relate  to 
mandamus  proceedings  brought  by  Blaisdell, 
the  contractor,  against  the  county  commis- 
sioners, in  which  the  plaintiff  appeared  as 


'ine  nrth  group  pertains  to  services  ren- 
dered in  connection  with  mandamus  proceed- 
ings brought  by  Blaisdell  against  the  town 
clerk  of  York  to  compel  hlra  to  change  his 
record.  In  these  proceedings  the  plaintiff 
represented  the  petitioner  Blaisdell,  and  the 
town  was  not  a  party. 

There  are  other  small  charges  for  services 
before  the  United  States  engineers  in  July, 
1907,  at  the  request  of  the  committee  after 
they  had  been  dismissed,  for  services  in  a 
trespass  suit  brought  by  Bliss  against  Blais- 
dell In  which  the  plaintiff  appeared  for  Blais- 
dell (BUss  V.  Blaisdell,  110  Me.  527,  87  Atl. 
361),  and  in  the  first  suit  brought  by  Blais- 
dell against  the  town  of  York,  in  which  also 
the  plaintiff  appeared  for  Blaisdell  and 
against  the  town.  All  services  and  charges, 
however,  come  within  the  characterization 
above  given.  None  were  rendered  in  behalf 
of  the  municipality  nor  for  Its  benefit.  The 
plaintiff  admits  that  he  was  counsel  for  the 
four  of  the  committee  during  the  entire  pe- 
riod, and  for  Mr.  Blaisdell  continuously  after 
July  17,  1907.  He  acted  for  Blaisdell  In  all 
bis  litigation  against  the  town,  recovering 
in  one  case  a  Judgment  in  the  sum  of  $44,- 
636.99.  These  parties  were  his  clients,  not 
the  town  of  York,  and  the  municipality 
should  not  be  compelled  to  pay  for  the  serv- 
ices rendered. 

Judgmoit  for  defendant 

""""""  (117  He.  891) 

HABBIS  V.  MOSES  et  aL 

(Sapreme  Judicial  Court  of  Maine.     Oct.  14, 
1918.) 

1.  Wnxs  «S5>684i(S)— Trusts— Oapitai,  ob  Iw- 
oous— Stock  Diviokno  fboii  £>abninos. 

In  absence  of  indication  of  testator's  inten- 
tion as  to  whether  stock  dividend,  from  earn- 
ings, be  distributed  as  income  among  life  tenants 
or  held  as  part  of  corpus  of  trust  estate  for  re- 
maindermen, it  must  be  held  for  remaindermen, 
and  not  distributed,  as  dividends  may  be,  as  in- 
come among  Barviving  life  tenants. 

2.  Wnxs  «=»70'7(3)  —  AcTiow  to  Cohstbub  — 
Costs  and  EItpenses. 

Where  testamentary  trustee  was  Justified  In 
seeking  instructions  of  court  as  to  whether  stock 
dividend  was  Income  or  principal,  fund  from 
dividend  ^ould  contribute  towards  costs  of  liti- 
gation, including  counsel  fees  of  complainant's 
and  respondents'  solicitors,  to  be  fixed  and  al- 
lowed by  the  sitting  justice. 

Report  from  Supreme  Judicial  Court,  Ouzn- 
berland  County,  in  Equity. 

Suit  by  Benjamin  F.  Harris  against  Oliver 
Moses  and  othears.  On  raport  to  the  Supreme 
Judicial  Court  Decree  in  accordance  with 
the  opinion. 

Argued  before  CORNISH,  G.  J.,  and 
SPBAR,  BIRD,  HANSON,  PHILBBOOK, 
DUNN,  and  MORRIU^,  JJ. 

Symonds,  Snow,  Cook  &  Hutchtiis<m,  of 
Portland,  for  complainant.    Payson  &  Virgin 
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and  John  H.  Vlene,  aU  of  Portland,  for 
respondents. 

BIRD,  J.  This  bill  in  eantty  hi  brought 
by  one  of  the  trustees  under  the  will  of  Oli- 
ver Moses,  deceased,  against  his  two  co- 
trostees  and  the  children,  grandchildren,  and 
the  great  and  great  great  grandchildren  of 
the  testator,  asking  the  instnictiona  of  this 
court  as  to  the  diq;x>sitlon  of  a  stock  divi- 
dend declared  upon  stock  of  the  Worumbo 
Manufacturing  Company  held  by  said  trus- 
tees as  part  of  the  trust  estate. 

Answers  have  been  filed  by  all  the  defend- 
ants, exc^t  <Mie  of  the  remaindermen, 
against  whom  the  bill  has  been  taken  pro 
confessa  The  general  effect  of  the  answers 
-Is  to  admit  the  allegations  of  the  bUl,  at 
least  in  so  far  as  to  liable  the  court  to  reach 
the  conclusion  at  which  it  has  arrived. 

The  case  is  reix>rted  upon  the  bill  as 
amended,  the  answers  of  the  defendants,  the 
exhibits  annexed  to  bill  and  answers,  togeth- 
er with  the  stipulation  of  counsel  as  to  facts 
and  the  order  of  court  reporting  the  case. 

The  provisions  of  the  will  of  Oliver  Moses 
Instituting  and  regulating  the  trust  are  as 
follows: 

"6.  All  the  rest  and  residue  of  my  estate,  real, 
personal  and  mixed,  whether  now  in  possession 
or  hereafter  acquired,  I  give,  devise  and  be- 
aueath  unto  the  said  Galen  0.  Moaes,  SStmk  O. 
Moeea  and  Benjamin  F.  Harris  in  trust  to  the 
uses  fdlowing;  that  is  to  say:  I  devise  and  di- 
rect that  out  of  the  net  income  remaining,  after 
paying  all  proper  charges  and  expenses,  the  trus- 
tees shall  pay  to  my  said  wife  such  sums  of 
money  as  she  shall  from  time  to  time  derire,  and 
the  residue  thereof  divide  in  quarter  annual  pay- 
ments equally  among  my  children,  Frank  O. 
Moses,  Galen  O.  Moses,  Harriet  B.  Knight,  wife 
of  George  H.  Knight,  Annie  B.  Harris,  wife  of 
Benjamin  F.,  Harruk^  and  Wealthy  O.  Hinds, 
wife  of  Rev.  John  W.  Hinds,  so  long  as  they 
all  shall  live. 

"7.  In  case  the  share  of  the  said  income  fall- 
ing to  each  of  my  children  living  shall  in  any 
year  fall  below  two  thousand  five  hundred  dol- 
lars, the  trustees  at  the  end  of  the  year  are  to 
make  the  shares  up  to  that  sum  out  of  the  princi- 
pal of  the  trust  estate. 

"8.  If  during  the  period  of  the  said  trust  any 
of  my  said  children  shall  die  without  issue  the 
division  of  the  income  is  to  be  made  among  the 
survivors  of  them.  But  if  the  child  so  dying 
without  issue  shall  leave  a  husband  or  wife,  I 
give,  bequeath  and  devise  unto  such  snrvivmg 
husband  or  wife  one-fourth  part  of  that  portion 
of  the  trust  fund  or  estate  corresponding  to  the 
portion  of  the  income  to  which  such  deceased 
child  was  entitled  at  the  time  of  his  or  her  de- 
mise, the  income  of  the  residue  to  be  divided  as 
above  provided,  except  as  hereinafter  to  be  pro- 
vided."^ 

Item  9  of  the  will  provldM  for  the  dispo* 
sltlon  of  the  trust  fund  upon  the  decease  of 
the  children  of  the  testator. 

The  trustees  or  their  predecessors  In  the 
trust  received  from  the  estate  of  the  testa- 
tor and  retained  as  part  of  the  trust  fund 
sundry  shares  of  the  corporation  named 
above,  which  at  the  date  of  the  vote  of  the 
stockholders^  qnoted  below,  numbered  886. 
On  the  23d  day  of  February,  A.  D.  1917. 


the  stockholders  of  the  corporation  passed 
the  following  vote: 

"Voted:  That  five  thousand  (5,000)  shares  of 
new  capital  stock  be  Issued  at  par  to  stockhold- 
ers  of  record  this  2Sd  day  of  Februaiy,  1917,  ha 
proportion  to  their  present  holding,  one  share  of 
new  stock  for  each  share  now  owned,  and  that 
an  extra  dividend  of  100  per  cent.,  payable  in 
stock,  be  paid  to  stockholders  of  record  of  Feb- 
ruary 23,  1017,  on  March  15,  1917." 

The  vote  was  carried  into  execution,  and 
the  number  of  shares  held  by  the  trustees 
was  1,772  at  the  time  of  the  filing  of  the 
bill. 

The  complainant  dalms  that  the  stodc 
dividend  was  declared  from  earnings  of  the 
corporation.  This  is  not  seriously  question- 
ed by  respondents,  and  we  find  such  to  be 
the  fact  The  complainant  urges  that  con- 
sequentiy  the  shares  representing  the  stock 
dividend  be  so  apportioned  that  the  value  of 
the  trust  fund  be  unimpaired  and  the  re- 
mainder be  divided  among  the  life  benefida* 
ries— the  three  and  only  surviving  dilldren 
of  the  testator. 

The  will  gives  no  indication  of  any  lidxn- 
tion  entertained  by  the  testator  as  to  wheth- 
er or  not  a  stock  dividend  declared  from 
earnings  of  the  corporation  be  distributed  as 
income  among  the  life  tenants  or  held  by 
the  trustees  as  part  of  the  corpus  of  the  es> 
tate  for  the  benefit  of  the  remaindermen. 

"In  ascertaining  the  rights  of  such  persons,  the 
intention  of  the  testator,  so  far  as  manifested 
by  him,  must  of  course  control ;  but  when  he 
has  given  no  special  direction  upon  the  question 
as  to  what  shall  be  considered  principal  ana 
what  income^  he  must  be  presumed  to  have  had 
in  view  the  lawful  power  of  the  corporation  over 
the  use  and  apportionment  of  its  earnings,  ana 
to  have  iatended  that  the  determination  of  that 
question  should  depend  upon  the  regular  action 
of  the  corporation  with  regard  to  all  its  shares." 
Gibbons  v.  Mahon,  186  TJ.  S.  549,  559,  10  Sup. 
Ot  1067,  1058  (S4  L.  Ed.  626). 

The  complainant  evidently  relies  upon  the 
dictum  In  Gllkey  v.  Paine,  to  the  effect  that 
the  integrity  of  the  capital  should  be  main- 
tained and  all  surplus  earnings,  in  whatever 
form  distributed,  be  given  to  the  life  tenant. 
80  Me.  319,  325,  14  Atl.  205.  "nils  expression 
was  unnecessary  for  the  determination  of 
that  case.  See  niatcher  v.  Thatcher,  117 
Me.  331,  104  Aa  515. 

The  case  under  consideration  cannot,  we 
think,  be  distinguished  from  the  case  of 
Thatcher  v.  Thatcher,  supra. 

And  the  court  takes  this  opportunity  to 
state  that,  in  the  determination  of  that  case^ 
not  only  did  the  court  have  the  assistance 
of  the  admirable  and  exhaustive  brief  of  the 
solicitor  for  the  complainant  trustees,  but 
also  of  the  like  briefs  of  the  solicitors  in 
the  Instant  case. 

[1]  In  conformity  with  the  opinion  in  that 
case,  we  must  hold  that  the  stock  dividoid 
declared  by  the  Worumbo  Mannfacturtog 
Company  is  to  be  held  by  the  trustees  in 
trust  for  the  remaindermen,  and  not  dis- 
tributed, as  may  the  dividends  thereon,  as 
income  among  the  surviving  life  tenants. 
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setts  rule  (see  Thatcher  v.  Thatcher,  supra, 
and  the  dictum  with  which  the  opinion  in 
GUkey  v.  Paine,  supra,  closes),  we  think  the 
complainant  was  justified  in  seeking  the  in- 
structions of  the  court,  and  that  it  is  rea- 
sonable and,  as  and  for  the  reasons  stated  in 
Richardson  v.  Richardson,  75  Ma  at  page 
577,  46  Am.  Rep.  428,  that  the  fund  arising 
from  the  dividend  contribute  towards  the 
costs  and  expenses  of  the  litigation,  the  lat- 
ter to  Include  the  reasonable  counsel  fees  of 
the  soUcitora  of  the  complainant  and  re- 
spondents, to  be  fixed  and  allowed  by  the 
sitting  Justice.  The  respondents,  however, 
are  to  be  allowed  but  one  bill  of  costs.  See, 
also,  Bailey  v.  Worster,  108  Me.  170,  178,  68 
Aa  698. 

Decree  accordingly. 

(UT  U*.  401)  ' 

McELWEB  T.  MAHLMAN. 

(Snpreme  Judicial  Court  of  Maine.     Oct  16, 
1918.) 

1.  BoxmoABiEs  $s>46(l)  —  DErESMiNATioir  — 
Rights  or  Owwebs. 

Where  land  was  platted  into  lots,  all  parties 
in  interest  could  rearrange  the  lines,  on  com- 
pletion of  the  surrey,  and  a  subsequent  pur- 
«lia8er  took  to  the  new  line  and  not  the  survey- 
ed line. 

2.  Debtos  <S=38(3)— Dkscbiptios— Ambiouity. 
"Where  land  was  platted  into  lots  1,  2,  and  3, 

and  the  owners  subsequently  changed  the  lines, 
a  deed  of  lot  2,  calling  for  the  line  of  lot  1,  but 
giving  distances  showing  invasion  of  lot  1,  and 
a.  deed  conveying  "a  certain  lot"  meaning  "all 
our  interest"  in  lot  1,  giving  distances  corre- 
sponding to  the  new  lines,  were  not  ambiguous, 
but  conveyed  according  to  the  new  and  not  the 
platted  lines. 
8.  Deeds  <S=»112(1)—Pi^T8— Intent. 

Reference  to  a  plan  is  only  to  aid  in  ascer- 
taining the  intention  of  the  parties. 

-4.  Deeds  ^=»40  —  Refebbnck  to  Plat  —  Er- 

FJEOT. 

If  a  ^lat  is  referred  to  in  a  deed  as  part  of 
tbe  description,  it  becomes  a  material  and  es- 
««ntial  part  of  tbe  conveyance  with  same  effect 
as  if  copied  into  the  deed. 

R^Ktrt  from  Snpreme  Judicial  Conrt, 
Washington  County,  at  Law. 

Action  by  Lillian  McElwee  against  Marl- 
-etta  Mahlman.  Case  reported.  Judgment 
for  plaintiff. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  and  PHILBROOK,  JJ. 

Ij.  H.  Newoomb,  of  Eastport,  and  J.  H. 
-Oray,  of  Lubec,  for  plaintiff.  H.  B.  Saunders, 
-of  Lubec,  and  H.  H.  Gray,  of  Milbridge, 
for  defendant. 

BANSON,  J.  This  is  a  real  action,  and  is 
before  the  court  on  report 

The  question  at  issue  involves  the  location 
-of  the  line  dividing  lots  owned  by  the  con- 
tending partlesr— the  plaintiff's  south  line  and 
defendant's  north  line. 

AU  the  land  in  Question  was  originally  I 
owned  by  the  heirs  of  Patrick  GiUise,  late' 


divided  Into  lots  by  George  W.  Ross,  a 
engineer,  whose  plan  of  the  lots  in  qa< 
was  introduced  In  evidence.  The  snrve; 
made  in  1902.  According  to  Mr.  Ross 
vey,  lot  No.  1  was  70  feet  wide  on  C 
street;  lots  No.  2  and  No.  8  were  eai 
feed  wide  on  said  street  The  line 
mained  as  originally  located  until  Apr 
1004,  yrh&i  EL  P.  Gillis  and  Annie  T.  : 
conveyed  their  two-thirds  Interest  In  Ic 
2  to  F.  N.  GilUsev  and  in  addition  thei 
feet  from  the  northerly  side  of  lot  f 
and  at  the  same  time  changed  the  Ross 
by  drawing  a  new  line  upon  the  plan 
resenting  the  north  line  of  No.  1  and 
line  of  No.  2.  Up  to  this  time  no  otbei 
veyanees  had  been  made  by  the  heirs. 
May  5,  1904,  Frank  N.  Gilllse  purchased 
Archibald  J.  Black  a  small  lot  12  ti 
inches  wide,  and  13  feet  long,  in  the  s 
east  comer  of  lot  No,  2,  to  square  the  i 
On  tbe  same  day,  F.  N.  Gilllse  deed 
triangular  strip  of  land  from  tbe  nortb 
of  lot  No.  2,  2  feet  wide  on  GiUise  stree 
running  to  a  point  50  feet  southeast  on 
north  line,  to  Stephen  Somers,  the  o 
of  lot  No.  8. 

The  foregoing  stat«n«it  of  tiUe  and 
tory  of  the  locus  is  presented  for  a  b 
understanding  of  the  real  question  invc 
It  win  be  noted  that  .on  May  5,  1004 
rights  of  parties  other  than  the  heirs  < 
Gfllise  were  not  brought  in  question, 
survey  and  plan  had  been  made  and 
by  the  parties  in  interest ;  one  deed  bet 
the  heirs  made,  which  involved  a  chant 
the  plan.  The^  change  in  the  plan  was  n 
and  on  July  1,  1904,  Frank  N.  GUlise  ( 
ed  tbe  land  thus  acquired,  which  for 
purposes  of  this  case  comprised  all  ol 
original  lot  numbered  2,  and  8  feet  fnHt 
northerly  side  of  lot  Na  1,  to  Lindi 
Ingalls,  who  occupied  the  land  until 
24,  1914,  when  she  conveyed  tbe  same  tc 
plaintiff.  That  deed  has  the  following 
scrlptions: 

"Commencing  at  the  southeast  comer  of 
phen  Somers*  homestead  lot  (lot  No.  3),  tl 
in  a  course  nearly  south  forty-seven  feet  ani 
inches  to  the  north  line  of  lot  No.  1,  as  per 
of  the  Gilllse  field,  so  called,  b^  Geo.  W.  1 
thence  westerly  on  said  north  Ime  of  lot  N 
sizty-siz  feet  and  eight  inches  to  GiUise  st 
so  called,  thence  northerly  along  said  G: 
street  fiftv-three  feet  to  the  homestead  lot  ol 
said  Stephen  Somers,  thence  easterly  along 
Somers  south  line  sixty-eight  feet  to  tbe  plai 
beginning." 

[1]  It  will  be  noted  that,  while  the 
scription  refers  to  the  plan  made  by  Gei 
W.  Ross,  the  distances  given  are  spec 
exact,  and  deliberate,  and  extend  the  w: 
of  lot  No.  2,  over  the  Ross  line  and  into 
Na  1,  where  it  had  been  relocated  by 
the  parties  In  interest  after  Mr.  Ross 
finished   his    survey.     This  we   think 
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owners  had  a  right  to  do,  especially  as  oth- 
er Interests  had  not  Intervened,  and  assured- 
ly so  as  to  the  defendant  whose  title  comes 
from  the  same  source,  and  after  the  new 
line  had  been  established  for  12  years,  and 
had  been  recognized  by  all  concerned. 

The  defendant  acquired  title  through  a 
deed  from  Leila  E.  GlUlse  and  Mary  T.  Gil- 
Use,  by  deed  dated  July  17, 1916,  the  descrip- 
tion in  which  deed  is  identical  with  that 
in  a  deed  from  F.  N.  GlUlse  to  them,  and 
reads: 

"A  certain  lot  or  parcel  of  land  situated  In 
said  Lubec  and  more  particularly  bounded  and 
described  as  follows,  to  wit,  l)eginnlng  at  the 
southeasterly  comer  of  said  lot,  where  the  west- 
erly line,  at  the  southwesterly  comer  of  land 
owned  b^  Charles  or  Mary  Mulholland,  of  said 
Lubec,  intersects  with  Main  street,  so  called; 
thence  running  westerly  fifty-five  feet,  more  or 
less,  to  a  new  street,  Gillise  street,  so  called; 
thence  northerly,  sixty  feet,  more  or  less,  to  prop- 
erty formerly  owned  by  F.  N.  GUUse,  now  owned 
by  McElwee,  thence  easterly  fifty-four  feet, 
more  or  less,  to  said  MulhoUand's  line ;  thence 
southerly  sizt^  feet,  more  or  less,  to  the  place  of 
beginning.  Meaning  and  intending  to  convey  all 
of  my  said  interest  m  and  to  said  parcel  of  land, 
known  on  a  plan  of  the  Gillise  estate  as  lot 
No.  1,  said  plan  having  been  drawn  by  George 
W.  Boss,  civil  engineer,  in  1902." 

[2,  t]  Counsel  have  asserted  that  there  is 
ambiguity  tn  the  description;  but  none  Is 
perceived.  On  the  contrary,  this,  the  latest 
deed,  contains  In  the  deeorlptlon  evldmce 
of  full  knowledge  of  the  parties  as  to  the 
changes  made  In  the  original  plan,  and  the 
widening  of  lot  Na  2,  and  consequent  de- 
crease in  lot  Na  1.  Ilie  grantons  were  not 
deeding  lot  No.  1.  The  description  clearly 
states  that  they  were  conveying  their  Inter- 
est In  lot  No.  1,  and  the  Boas  plan  was  not 
made  a  part  of  the  deed,  or  referred  to  any 
further  than  to  locate  a  certain  lot  No.  1,  in 
which  they  were  seUlng  aU  their  interest. 
That  Interest  was  an  Interest  In  lot  No.  1 
on  the  Boss  plan,  as  changed  by  the  parties, 
before  any  right  had  been  acquired  by  the 
defendant.  The  wording  of  the  description 
clearly  shows  the  Intention  of  the  parties 
to  be  that  the  grantors  were  selUng  what 
they  knew  to  be  a  parcel  of  land  from  lot 
No.  1,  and  not  lot  No.  1  as  originally  laid  out. 
The  description  was  indefinite,  every  mention 
of  distance  was  qualified  by  the  use  of  the 
words  "more  or  less,"  and  the  northerly 
bound  WHS  "property  now  owned  by  Mc- 
Elwee." The  language  used  is  not  ambigu- 
ous, and  the  defendant  must  be  charged 
with  knowledge  of  the  change  in  the  plan, 
and  the  new  line  by  which  the  property 
"now  owned  by  McElwee"  was  Umlted.  The 
plan  was  made  for  the  GlUlse  heirs.  They 
had  the  right  to  change  a  Une,  or  make 
smaller  lots  of  larger  ones,  if  they  saw  fit; 
and  the  rights  of  others  were  not  Inter- 
fered with  by  the  change.  Our  duty  under 
the  repoit  Is  to  ascertain  the  intention  of  the 
parties,  and  so  find  that  such  Intention  shaU 
be  carried  out.  In  reaching  our  conclusion 
the  oral  testimony  has  thrown  some  Ught, 


but  the  deeds  Introduced,  especially  the  deed 
to  the  defendant,  considered  In  connection 
with  the  plan,  clearly  establish  what  the 
oral  testimony  tends  to  show,  that  the  de- 
fendant is  limited  on  the  north  by  the  new 
Une  fixed  by  the  Gillise  heirs,  and  not  by  a 
Une  fixed  by  Mr.  Boss.  Tlie  use  of  the 
plan  in  the  case,  as  in  aU  cases.  Is  limited  to 
the  one  purpose,  as  an  aid  to  ascertain  the 
intention  of  the  parties.  In  considering  the 
same  subject,  the  text  of  volume  8,  B.  G.  L. 
134,  states  the  law  In  these  words: 

"Tie  words  of  reference  usually  serve  merely 
to  connect  the  deed  with  the  plat,  so  that  by  ap- 
plying the  one  to  the  other  the  former  may  be 
rendered  intelUgible.  They  give  effect  to  the  ex- 
pressions of  the  deed,  but  they  do  not  limit  them. 
If  there  is  that  upon  the  face  of  the  plat  to  which 
the  expressions  of  the  deed  can  apply,  then  the 
court  will  make  the  application,  rather  than  re- 
ject the  words  of  the  deed  as  not  expressing  the 
intentions  of  the  parties." 

If  It  was  the  intention  to  convey  the  orig- 
inal lot,  then  it  could  have  been  done  by 
deeding  lot  No.  1,  as  per  plan,  etc.,  or  by 
giving  the  exact  boundaries.  This  coarse 
was  not  taken.  On  the  contrary,  the  op- 
posite course,  and  one  which  most  decidedly 
sustains  the  plaintiflT's  contention,  was  tak- 
en, and  was  adopted  by  the  defendant,  when 
every  Une  and  distance  was  quaUfled  by 
the  use  of  the  words  "more  or  less."  miese 
words,  used  in  connection  with  the  words 
"now  the  property  of  McElwee,"  can  only 
imply  that  the  defendant's  north  Une  must 
be  the  south  line  of  the  plaintiflT's  land,  ac- 
cording to  the  deed  under  which  she  and 
her  grantor  had  occupied  the  land  many 
years,  the  bounds  of  which  were  definite  and 
unqualified. 

[4]  This  Is  not  a  case  where  a  plan  Is  re- 
ferred to  as  a  part  of  a  description  of  a  lot 
at  land.  Danforth  v.  Bangor,  85  Me.  423, 
27  Ati.  268.  Or  where  a  grant  of  land  is 
made  with  reference  to  a  plan.  Heaton  v. 
Hodges,  14  Me.  66,  13  Am.  Dec.  731,  and 
cases  cited.  If  so  referred  to  in  a  proper 
case,  the  map  or  plan  designated  would  be- 
come a  material  and  essential  part  of  the 
conveyance  with  the  same  force  and  eflTect  as 
if  copied  Into  the  deed.  8  B.  O.  L.  135,  and 
cases  cited.  Including  Kennebec  Purchase  v. 
Tiffany,  1  Greenl.  219,  10  Am.  Dec.  60;  Rip- 
ley V.  Berry,  5  Greenl.  24,  17  Am.  Dec.  201. 

Here  the  reference  to  the  plan  was  sole- 
ly for  the  purpose  of  locating  a  lot,  oat  of 
which  the  land  was  deeded,  and  was  not  a 
part  of  the  description  of  the  land  conveyed. 
Applying  the  rule  by  which  our  court  has 
been  guided  since  its  formation,  that  the  ex- 
pressed Intention  of  the  parties  gathered 
from  aU  parts  of  the  instrument,  giving  each 
word  its  due  force,  and  read  In  the  Ugibt  of 
existing  conditions,  must  govern  our  ac- 
tion, we  find  for  the  plainUflf.  Perry  v.  Bus- 
weU,  113  Me.  399,  94  Ati.  483. 

Judgment  for  Oie  plaintiff. 

Parties  to  l>e  heard  in  damages  by  the 
derk. 
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AliTY  INS.  OO. 

(Supreme  Oourt  of  New  Jersey.    Sept.  12, 
Idia) 

(ByUalut  by  the  Oourt.) 

L  Insobarob  «=b581^— JmfKT  Bdbses— Iit- 
smiARCE  PoucT— Beneiits. 
Under  the  act  P.  L.  1916)  p.  283,  entitled 
"An  act  concerning  aiito  basses,  commonly  call- 
ed jitneys,  and  their  operation  in  cities,"  a  pol- 
icy of  insurance  for  $5,000  is  required  to  be  de- 
livered to  the  chief  fiscal  officer  of  the  city  -when 
the  consent  and  license  to  operate  such  auto 
bus  is  obtained,  ^e  policy  is  for  the  benefit 
of  persons  injured,  as  a  result  of  an  accident  oc- 
curring from  the  operation  of  such  auto  bus  up- 
on the  public  streets  of  the  city.  Held,  the  in- 
jured person  may  sue  direcUy  the  insurance 
company  on  the  policy,  as  prescribed  by  the 
statute,  on  a  judgment  recovered  against  the 
auto  bus  owner,  for  damages  occasioned  as  a 
result  of  an  accidmt  in  the  operation  of  the 
auto  bus  on  the  public  streets.  The  injured 
.  person's  rights  are  original  and  primary  not 
derivative  and  secondary  under  tlie  statutek 

2.    STATT7TK8  «=>121  (1)— -SVBJSOT  AND  TlTLB— 

JiTNBT  Bus  Law. 
Tlie  above  act  does  not  offend  against  arti- 
cle 4,  I  7,  par.  4,  of  the  state  Constitution, 
which  provides  every  law  shall  embrace  but  one 
object  and  that  shall  be  ezpreased  in  the  title. 
5.  Inbubanok  9=962^— Jithbt  Busses— Ac- 
tion ON  Insukanck  Poliot  —  Sxbvick  on 

OlTT  OmCEB. 

The  statute  does  not  require  process  to  be 
served  on  the  chief  fiscal  officer  of  the  city,  in 
the  original  suit,  between  the  person  injured  and 
the  auto  bus  owner. 

Appeal  from  District  Oourt  of  Orange. 

Action  by  Grace  Gillard  against  the  Man- 
ufacturers' Casualty  Insurance  Company, 
Judgment  for  plaintifiF,  and  defendant  ap- 
peals.   Affirmed. 

Argued  June  term,  1918,  before  BEROEN, 
KAUSCH,  and  BLACK,  JJ. 

Pomereline  ft  Laible  and  Jacob  L.  New- 
man, all  of  Newark,  for  appellant  Arthur 
B.  Seymour,  of  Orange,  for  respondent. 

BLACK,  J.  The  plalnttfT  In  this  case  on 
June  28,  1917,  was  injured  in  a  collision,  be- 
tween an  automobile  which  she  was  driving 
and  a  Jitney  bus  driven  by  John  Bono,  a 
dianffeur  for  Andrew  Wanzyke.  She  sued 
Andrew  Wanzyke  on  the  13tli  day  of  Sep- 
tember, 1917,  and  recovered.  In  the  Orange 
district  court,  a  Judgment  against  him,  for 
her  injuries,  for  the  sum  of  $100  and  costs. 
This  Judgment  was  entered  by  default  and 
bas  not  been  paid.  At  the  time  of  the  acci- 
dent Andrew  Wanzyke  was  operating  a  Jit- 
ney bus,  under  a  license  or  consent  granted 
by  the  proper  authorities  of  the  city  of  New- 
ark, along  Elizabeth  avenue,  a  public  street 
In  Newark,  where  the  accident  occurred. 
The  license  or  consent  was  granted  under  an 
act  of  the  Legislature  entitled  "An  act  con- 
cerning auto  busses,  commonly  called  Jitneys, 
and  their  operation  In  dties,"  P.  L.  1916,  p. 
283.    Andrew  Wanzyke  filed  with  the  chief 


policy  of  insurance,  issued  by  the  c 
company,  in  the  sum  of  $5,000.  T 
tiff  then  sued  the  defendant,  the  i 
oompaiiy,  upon  the  policy  of  Insu 
recover  payment  of  her  Judgment  ; 
was  given  for  the  plaintiff.  The  le 
that  Judgment  is  attacked  in  this 
The  record  does  not  show  the  testto 
no  point  is  made  of  that  fact,  on  v 
Judgm«it  was  recovered  by  Grace 
the  plaintiff,  against  Andrew  Wane 
dering  him  liable  for  negligence,  i 
the  record  of  the  suit  In  the  Orang< 
court  was  put  in  evidence,  and  the 
demand  states  a  cause  of  action  ba: 
negligence  in  driving  defendant's  au 
The  appellant  flies  six  reasons  or  i 
tions  why  It  is  dissatisfied  in  point 
with  the  determination  of  the  distri 
But  they  are  argued  in  the  appellan 
under  three  heads. 

[1]  The   first  ground  of  attack 
rights  of  the  plaintiff  are  derivative 
be  no  more  extensive  than  the  right 
Insured.    T^ls  is  a  false  assumption 
swer  is,  on  the  contrary,  the  righti 
plaintiff  are  original  and  primary  ( 
the  statute,  which  provides  (P.  L. 
283,  f  2):    There  must  be  a  consent 
board    or    body    having    control    ol 
streets,  for  the  operation  of  an  auto  I 
consent  shall  become  effective  and  : 
operation  shall  be  permitted,  until  th 
of  such  auto  bus  In  any  dty,  shall  f 
the  chief  fiscal  officer  of  the  city,  li 
the  auto  bus  shall  be  licensed  and  o] 
an  insurance  policy  in  $5,000  "agali 
from    liability    Imposed   by    law    up 
auto  'bus  owner  for  damages  on  acc' 
bodily  Injury  or  death  suffered  by  a 
son  or  persons  as  a  result  of  an  acci< 
eurring  by  reason  of  the  ownership 
tenance  or  use  of  such  auto  bus  ut 
public  streets  of  such  dty,  and  such  ' 
shall  continue  effective  and  such  op 
be  permitted  only  so  long  as  such  int 
shall  remain  in  force;  such  insurance 
shall  provide  for  the  payment  of  an 
Judgment  recovered  by  any  person  on  i 
of  the  ownership,  maintenance  and 
such  auto  bus  or  any  fault  in  respect  i 
and  shall  be  for  the  benefit  of  every 
suffering  loss,  damage  or  injury  as 
said."    Then  follows  a  provision  for  a 
of  attorney  to  be  executed  by  the  own 
to  be  delivered  to  the  fiscal  officer  of  tt 
for  the  purpose  of  adtnowledglng  ser 
process  of  a  court  of  competent  Jtuisd 
to  be  served  against  the  insured  by  vli 
the  indemnity  granted  under  the  Insi 
policy  filed.     By  virtue  of  this  provis 
the  statute,  the  plaintiff  alone  can  su 
der  the  policy  required  to  be  filed.    1 
an    essential    distinguishing    feature. 
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that  class  of  cases,  wbere  tbere  la  no  rigbt 
of  action,  because  the  parties  to  the  suit  are 
not  parties  to  the  agreement  sned  on,  as  in 
Hall  V.  Passaic  Water  Co.,  83  N.  J.  Law,  771, 
8S  AtL  849.  43  L.  R.  A.  (N.  8.)  760;  Banm 
▼.  Someryille  Water  Co.,  84  N.  J.  Law, 
611,  87  AU.  140,  46  L.  R.  A.  fN.  S.)  960; 
Standard  Gas  Power  CJorp.  v.  New  England 
Casualty  Co.,  90  N.  J.  Law,  570,  101  AU. 
281.  The  auto  bus  owner  cannot  sue  on  the 
statutory  policy  of  Insurance.  It  la  true  that, 
under  the  policy  filed,  the  auto  bus  owner 
has  certain  defined  rights.  But  a  special  pol- 
icy is  required  to  be  filed  by  the  statute, 
against  loss  from  the  liability  Imposed  by 
law,  upon  the  auto  bus  owner  for  damages, 
on  account  of  bodily  Injury,  etc. 

The  insurance  policy  cannot  contain  any 
provisions  except  those  authorized  by  the 
statute,  eo  as  to  affect  any  person  suffering 
loss,  as  provided  therein.  Whatever  other 
provisions  the  filed  policy  contains  may  be 
good  as  between  the  Insurer  and  the  Insured 
auto  bus  owner,  and  may  Impose  upon  the 
latter  certain  duties  and  obligations  toward 
the  owner,  for  breach  of  which  the  Insurer 
can  maintain  an  action;  but  such  provisions 
cannot  deprive  an  injured  person  of  the  rem- 
edy given  by  the  statute,  nor  can  they  in 
any  way  abridge  the  rights  granted  by  the 
statute  to  such  Injured  person.  The  policy 
of  insurance  la  filed  only  for  the  benefit  of 
persons  who  might  suffer  Injury.  It  Is  not 
filed  for  the  benefit  of  the  dty.  The  dty  is 
under  no  Uablllty  which  the  policy  indemni- 
fies it  against.  The  statute  was  passed  only 
for  the  benefit  of  the  Injured  person.  The 
sole  beneficiary  of  the  statute  is  the  person 
injured.  The  Injured  person  is  the  only  one 
who  can  sue  under  the  policy,  and  dte  the 
statute  in  support  of  the  action.  The  injur- 
ed person's  rights  In  the  policy  of  Insurance 
are  original  and  primary,  not  derivative  and 
secondary.  The  first  ground  of  attack  there- 
fore falls,  because  the  premise  on  which  the 
argument  Is  based  is  not  true  In  point  of 
fact 

[2]  It  is  next  argued  that  the  act  P.  L, 
1916,  p.  283,  Is  unconstitutional,  because  the 
title,  which  is  in  these  words,  "An  act  con- 
cerning auto  busses,  commonly  called  jit- 
neys, and  their  opwatlon  in  dtles,"  offends 
agaliDBt  artlde  4,'  |  7,  par.  4,  of  the  state  Con- 
stitution, which  provides,  every  law  shall 
embrace  but  one  object  and  that  shall  be  ex- 
pressed in  the  title,  the  argum^it  made  is, 
if  the  act  Is  intended  to  affect  the  contract 
of  insurance,  it  cannot  answer  the  test  that 
the  object  expressed  In  the  title  must  give 
notice  of  the  effect  of  the  legislation  to  one 
conversant  with  the  existing  state  of  the  law, 
dtlng  Sawter  v.  Sboenthal,  83  N.  J.  Law, 
499,  502,  83  Atl.  1004;  but  in  that  case,  it 
was  said,  the  validity  of  the  title  is  not  to 
be  determined  by  mere  distinctions  of  ety- 
mology or  definition  of  words,  but  by  the 
facts  of  the  case  and  the  history  of  the  leg- 
islation.   Language  whldi  at  one  time  stay 


be  quite  inadequate  to  warn  the  public  of 
the  object  of  the  legislation  may  at  another, 
owing  to  custom  or  tisage,  be  entirely  suffi- 
dent .  The  title  of  the  ad  is  concerned  with 
the  operation  of  auto  busses,  commonly 
caUed  "jitneys."  This  is  the  object  of  the 
law,  the  conditions  prescribed,  such  as  filing 
an  insurance  policy  for  the  benefit  of  an  in- 
jured person  Is  germane  to  the  subjed  of  its 
operation,  miat  is  its  produd,  as  has  been 
happily  expressed  by  Mr.  Justice  Oarrison, 
with  quaint  terseness: 

"The  object  of  every  law,  by  force  of  the 
Constitution,  must  be  single  and  be  expressed  in 
the  title  of  the  law;  the  produd  may  be  aa 
diverse  as  the  object  requires  and  finds  Its  ex- 
pression in  the  terms  of  the  enactment  only. 
In  fine,  the  title  of  an  act  is  a  label,  not  an  in- 
dex." Moore  v.  Bnrdett,  62  N.  J.  Law,  163,  40 
AtL  681. 

There  are  many  cases  In  our  courts,  illna- 
tratlng  the  application  of  this  provision  to 
legislation.  It  would  be  profitless  to  go  over 
them  In  detail.  In  Newark  v.  Mount  Pleas- 
ant Cemetery  Co.,  fi8  N.  J.  Law,  168,  171,  33 
Atl.  396,  it  was  said,  the  evil  Intended  to  be 
guarded  against  was  not  the  inclusion  in 
one  ad  of  more  than  a  single  matter,  but 
the  inclusion  therein  of  matters  not  properly 
related  among  themselves.  See  Stockton  v. 
Central  B.  a  Co.,  60  N.  J.  Bq.  52,  70.  24 
AtV  964.  17  U  R.  A.  97;  Allen  v.  Board  of 
EdiicaUon,  81  N.  J.  Law,  186.  141,  79  AU. 
101 — ^in  whidi  many  cases  are  dted. 

We  think  there  is  no  constitutional  in- 
firmity in  the  title  of  this,  statute,  and  there- 
fore this  ground  of  attack  must  fall. 

[S]  It  is  next  urged  that  process  should 
have  been  served  on  the  chief  fiscal  ofiScer 
of  the  city  of  Newark,  in  the  suit  between 
this  plaintiff,  Grace  Qallard,  and  Andrew 
Wanzyke,  the  auto  bus  owner ;  that  the  stat- 
ute requires  it,  and  such  failure  was  fatal 
to  the  plaintiff  under  the  statute.  The  an- 
swer to  this  Is,  the  appellant  misconstrues 
the  provision  of  the  statute,  on  which  reli- 
ance is  placed.  The  statute  provides  that  a 
power  of  attorney  shall  be  delivered  to  the 
fiscal  ofl3cer  concurrently  with  the  filing  of 
the  policy  wherein  the  auto  bus  owner  shall 
nominate  and  appoint  Uie  fiscal  officer  hl» 
true  and  lawful  attorney,  for  the  purpose  of 
acknowledging  service  of  any  process  out  of 
a  court  of  competent  jurisdiction,  to  be  sor- 
ed against  the  insured  by  virtue  of  the  in- 
demnity granted  under  the  insurance  policy 
filed. 

Process  to  be  served  against  the  insured 
does  not  mean  process  to  'be  served  against 
the  Insurer.  This,  also,  la  for  the  benefit  of 
the  person  Injured,  so  that  the  auto  bus  own- 
er cannot  escape  the  process  of  the  courts. 
Nowhere  in  the  statute  is  there  any  provi- 
sion providing  for  service  of  process  on  the 
chief  fiscal  officer  of  the  dty  in  the  original 
adlon  against  the  auto  bus  owner  the  in- 
sured.   This  point  is  without  legal  merit 

The  judgment  of  the  Orange  distrid  court 
is  affirmed,  with  costs. 
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GILIAND  V.  MANTrPAOTUREKS'  OASBAIi- 
TT  INS.  OO. 

(Sapreme  Court  of  New  Jersey.    Sept  27, 
l»ia) 

(SyUalmt  Int  the  Oourt.) 

InauBAVroB  «s»157— iRStnunoi  Pouot— "In- 
jtJBT"— "Daka«"— "Loss." 
The  •words,  "injury,"  "damage,"  "loss,"  in 
an  accident  insurance  policy  filed  under  Act 
March  17,  1916  (P.  U  p.  283,  c.  136),  known  as 
the  auto  bus  or  jitney  act,  include  damages  to 
personal  property,  such  as  damage  to  an  auto- 
mobile (citing  Worda  and  Phrases,  First  Series, 
Damage,  Injury,  Loss). 

Appeal  from  District  .Court  of  Orange. 

Action  by  Charles  Ollland  against  the 
Mannftictarers'  Casualty  Insarance  Com- 
pany. Judgment  for  plalntifF,  and  defendant 
appeals.     Affirmed. 

Argued  June  term,  1918,  before  BEROEN, 
KALISCH,  and  BLACK,  JJ. 

Pomerebne  ft  Laible  and  JactA  Lb  New- 
man, all  of  Newark,  for  appellant.  Arthur 
S.  Seymour,  of  Orange,  for  appellee. 

BLACK,  J.  The  facts  of  this  case  are  ful- 
ly set  out  In  the  case  of  Grace  Glllard  against 
the  same  defendant,  104  Atl.  707,  In  an  opinion 
filed  the  present  term.  In  this  case;  however, 
there  Is  an  additional  point,  not  Involved  In 
that  case,  viz.  whether  the  policy  of  Insur- 
ance filed  by  the  d^endant  company  covers 
damages  to  personal  property.  We  think  the 
contract  of  insurance  Is  not  limited  to  per- 
sonal injuries.  The  words  used  by  the  In- 
surance company  to  express  its  contract  are 
as  follows:  Suits,  "on  account  of  Injuries 
sustained  by  any  person  or  persons";  "In- 
cluding suits  alleging  such  Injuries  and  de- 
manding damages  therefor";  "resulting  in 
Injuries  or  death  sustained  by  any  person  or 
IKrsons" ;  "shall  be  for  the  benefit  of  every 
person  sufTerlng  loss,  damage  or  injury  as 
described  in  this  contract  or  as  described  In 
the  terms  of  the  act"  P.  L.  1916,  p.  283,  c 
136. 

There  Is  nothing  to  suggest  that  by  the  use 
of  the  words  "injuries,"  "damages,"  "loss," 
personal  Injuries,  damages  or  loss  were  only 
Intended;  nor  do  these  words  in  their'  defini- 
tion exclude  injuries  or  damage  to  property. 
These  words  mean  destruction  or  impairment 
of  value,  injury  or  barm.  "Injui'y"  means 
any  wrong  done  or  suffered;  thus,  we  speak 
of  an  Injury  or  damage  to  the  person,  to 
character,  or  to  reputation,  as  well  as  to 
property.  2  Words  and  Phrases,  p.  1812;  4 
Words  and  Phrases,  p.  3613;  6  Words  and 
Phrases,  p.  4232.  Sometimes  the  word  "dam- 
age" Is  used  to  denote  a  partial  destruction, 
while  "loss"  Is  more  properly  used  to  denote 
absolute  or  total  destruction.  It  Is  quite  true, 
the  contract  speaks  of  limiting  the  liability 
for  one  person  Injured  to  |6,000,  and  the  stat- 
ute P.  L.  1916,  p.  283,  c.  136,  {  2,  speaks  of 


"damages  on  accouatof  bodily  injury  or  death 
suffered."  If  these  were  the  only  words 
used  In  the  contract  or  statute  descriptive  of 
the  liability  oovered  by  the  Insurance,  there 
might  be  some  force  ih  the  contention  that 
the  policy  covered  only  Injuries  to  the  per- 
son or  death  suffered. 

We  think  the  contract  Is  broad  enough  to 
cover  damages  to  i>er8onal  property.  The 
Judgmoit  is  therefore  affirmed,  with  coats. 


(M  N.  J.  Law.  186) 
8TATB3  V.  TAYLOB. 
(Sapreme  Court  of  New  Jersey.    Aug.  21, 1918.) 

1.  Cbiuiitai,  Law  «c9824(1>  —  Bcqxnsr  roB 

iNSTBUOnONB. 

£>rror  cannot  be  assigned  upon  a  failure  to 
instruct  the  jury,  in  the  absence  of  a  request 
therefor. 

2.  CONSPIBACT  «=s>27-- OVEBT  AOT. 

A  mere  conspiracy  to  defraud  a  county 
board  is  insufficient  to  constitute  a  crime,  unless 
some  overt  act  charged  in  the  indictment  is  com- 
mitted. 

S.  Cbiminai,  Law  4s>371(1,  12)— BvinKNCB— 
Otbeb  Offenses. 

In  a  prosecutian  for  conspiracy  to  defraud  a 
county  board,  evidence  tending  to  prove  a  dis- 
tinct offense,  unrelated  to  the  ofFeuse  charged, 
was  not  irrelevant  as  to  motive  and  intent. 

4.  Cbimiral  Law  «=9380— Bvidbncb— BarptJ- 
TATioN— Pakticuulb  Facts. 

In  a  prosecution  for  conspiracy  to  defraud  a 
county  board,  a  question  as  to  whether  witness 
and  defendant  had  not  put  in  considerable  time 
in  evolving  a  scheme  for  the  drawing  of  iurors 
whidi  would  limit  the  chance  for  a  fraua  such 
OS  the  one  charged,  was  properly  excluded,  since 
particular  facta  and  circumstances  are  inadmis- 
sible to  show  reputation. 

5.  CONBPIBACT   $=:»46  —  S>VIDENCE  —  ADIUBSI- 
BXUTT. 

In  a  prosecution  for  conspiracy  to  defiraud  a 
county  board,  it  was  error  to  exclude  evidence 
that  a  codefendant  was  for  weeks  mentally  in- 
competent on  account  of  the  excessive  use  of 
liqnor,  as  bearing  on  the  probability  of  defendant 
entering  into  the  eonspiracy  with  such  a  person. 

Brror  to  Court  of  Quarter  Sessions,  Essex 
County. 

Frank  B.  Taylor  was  convicted  of  con- 
spiracy, and  he  brings  error.     Reversed. 

Argued  February  term,  1918,  brfore-QTJM- 
MERE,  C.  J.,  and  KALISCH,  J. 

Wilbur  A.  Helsley,  of  Newark,  for  plaintiff 
in  error.  J.  Henry  Harrison,  Prosecutor  of 
the  Pleas,  of  Newark,  for  the  State. 

KALISCH,  J.  The  record  In  this  case  dis- 
closes a  conviction  and  Judgment  thereon  of 
the  plaintiff  in  error,  indicted  jointly  with 
one  James  F.  Cowan,  of  a  criminal  conspira- 
cy to  cheat  and  defraud  the  board  of  chosen 
freeholders  of  the  county  of  Essex,  of  Its 
moneys,  goods,  chattels,  and  property.  Cow- 
an pleaded  non  vult  to  the  indictment,  was 
called  as  a  witness  for  the  state,  and  gave 
testimony  tending  to  establish  the  commis- 
sion of  the  offense,  by  the  defendants,  as 
charged  against  them  In  the  Indictment.  The 
Indictment  contains  but  a  single  count,  whldi 
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charges  that  the  defaidants  named  therein 
did  wickedly,  corruptly,  knowingly,  and  un- 
lawfully con9i>lre,  combine,  CMifederate,  and 
agree  together  fraudulently  and  falsely  to 
cbeat  and  defraud  the  board  of  diosen  free- 
holders of  the  county  of  Essex  of  dlvenr 
large  sums  of  money,  to  wit,  eta  Here  fol- 
low charges  of  the  various  fraudul^it  and 
unlawful  means  alleged  to  have  been  used 
by  the  defendants,  and  of  the  several  overt 
acts  ccnnmltted  by  them  to  accomplish  and 
to  carry  into  ^ect  the  unlawful  agreement. 
Fire  overt  acts  are  laid  in  the  Indictment, 
in  each  of  which  is  set  forth  the  name  of 
the  person  with  whom  the  defmdants  acted, 
and  through  whom  the  defendants  were  en- 
abled and  succeeded  in  obtaining  money  un- 
lawfully from  the  board  of  diosen  freehold- 
ers. 

The  record  is  a  v(duminous  one,  contain- 
ing 40  assignments  of  errors,  and  13  sped- 
flcations  of  causes  for  reversaL  We  pro- 
pose to  deal  only  with  those  which  have  been 
argued  orally  before  us  and  those  relied  on 
In  the  brief  of  counsel  of  plaintiff  in  error. 
The. first  15  assignments  of  error  and  all  of 
the  spedflcations  of  causes  for  reversal  deal 
with  the  admlssloa  In  evidence  of  acts  not 
diarged  as  "overt  acts"  in  the  indictment, 
and  the  rulings  of  the  trial  Judge  regarding 
the  conq)etency  of  such  acts  in  evidence. 

The  precise  point  made  by  counsel  of  plain- 
tiff in  error,  relating  to  this  group  of  al- 
leged errors,  is  that  the  trial  Judge,  against 
the  objection  made  by  counsel,  permitted  the 
state  to  prove  acts  of  11  Individuals,  who 
were  not  named  In  the  Indlctmrait,  but  whose 
acts  were  similar  to  the  "overt  arts"  men- 
tioned therein,  and  treated  the  same  as 
"overt  acts"  upon  whidi  the  plaintiff  in  er? 
ror  could  be  lawfully  convicted,  regardless 
of  whether  the  state  proved  or  did  not  prove 
any  of  the  specified  overt  acts.  This  asser- 
tion is  not  supported  by  the  record.  It  does 
appear  that  counsel  of  defendant  objected  to 
the  Imtroduction  of  testimtmy  tending  to 
prove  other  acts  of  the  defendants^  In  pursu- 
ance of  the  unlawful  agreem^it,  with  per- 
sons other  than  those  mentioned  In  the  in- 
dictment, but  which  acts  were  similar  In 
character  and  occurred  during  the  same 
period  of  time,  whereupon  counsel  of  the 
state  said  to  the  court  that  be  Intended  to) 
follow  it  up  and  connect  these  acts  with 
those  set  forth  In  the  Indictment,  whereupon 
and  upon  condition  that  proof  would  be 
made  of  one  or  more  of  the  overt  acts  charg- 
ed in  the  indictment,  the  court  admitted  the 
testimony.  Proof  was  subsequently  made  of 
the  overt  acts  laid  In  the  indictment 

[1,2]  Counsel  of  plaintiff  in  error.  In  his 
brief,  does  not  seriously  contend  that  the 
testimony  was  Inadmissible  for  all  purposes, 
but  frankly  admits  that  it  was  admissible 
"for  the  purpose  of  proving  the  fraudulent 
purpose  and  intent  of  the  persons  involved." 
But  he  argues  that,  the  trial  Judge  having 
admitted  such  testlmonyt  it  became  bla  le- 


gal duty  "to  have  expressly  told  the  Jury 
that  the  evidence  of  other  acts  should  be 
considered  by  them  only  and  solely  for  the 
purpose  of  determining  whether  Cowan  and 
Taylor  were  corruptly  and  fraudulently  In- 
clined, as  charged,  and  should  have  distinct- 
ly told  the  Jury  that  they  should  not  con- 
sider ^da.  acts  as  <»  In  lieu  of  the  stated 
overt  acts  In  the  Indictment,  and  that,  even 
if  the  Jurors  believed  that  these  other  acts 
were  committed,  but  If  they  had  any  reason- 
able doubt  as  to  every  <me  of  the  overt  acts 
mentioned  In  the  Indictment,  the  defendant 
should  be  acquitted."  No  request  was  made 
of  the  trial  Judge,  by  counsel  of  defendant, 
to  instruct  the  Jury  to  the  effect  as  above 
suggested,  and  therefore,  the  trial  Judge  was 
under  no  legal  duty  to  do  so.  Counsel  of  de- 
fendant is  in  no  positi<ni  to  complain  of 
matters  whldi  the  Judge  omitted  to  diarge 
the  Jury,  unless  the  Judge's  attention  was  di- 
rected thereto  by  a  request,  and  such  request 
was  refused.  Besides  all  this,  however.  It 
appears  that  the  Judge,  in  express  terms,  in- 
structed the  Jury  tliat  "a  mere  conspiracy  of 
the  kind  stated  In  this  indictment  is  Insuf- 
fldent  to  constitute  a  crime,  unless  scHne 
overt  act  charged  in  the  indictment  is  com- 
mitted." This  was  an  accurate  statement  o( 
the  law. 

It]  It  further  appears  that  counsel  of  de- 
fendant moved  to  strike  out  the  testimony  of 
the  witness  Bender  upon  the  ground  of  Ir- 
relevancy, and  in  that  it  tended  to  prove  a 
distinct  offense,  unrelated  to  the  offense 
charged  in  the  indictment  The  trial  Judge 
apparently  ignored  the  application,  for  he 
made  no  ruling  whatever.  Construing  the 
failure  of  the  court  to  make  a  ruling  equiv- 
alent to  a  denial  of  the  motion  (which  is 
not  to  be  considered  as  a  precedent),  we  have 
considered  the  point  raised,  and  upon  exam- 
ination of  the  testimony  objected  to  condude 
therefrom  that  the  motion  to  strike  out  was 
without  any  merit  The  testimony  was  rel- 
evant on  the  question  of  the  motive  and  in- 
tent which  actuated  the  def^dants,  and  be- 
sides it  was  a  proper  procedure  for  the 
state  to  prove  the  character  of  the  unlawful 
means  adopted  by  the  defendants  to  carry 
into  ^ect  the  conspiracy  diarged  on  the 
Indictment,  even  though  those  particular  un- 
lawful means  were  not  set  forth  in  the  Indict- 
ment and  in  themselves  constituted  an  in- 
dictable offense,  and  so  long  as  they  were  re- 
lated to  the  subject-matter  of  the  indict- 
ment The  matters  argued,  under  assign- 
ments 16,  17,  18,  19,  and  20,  we  find,  are 
without  merit 

[4]  The  twenty-first  assignment  of  error  is 
founded  upon  the  refusal  of  the  trial  Judge 
to  permit  Harry  V.  Osborne,  a  witness  pro- 
duced by  the  defendant  to  answer  the  follow- 
ing question: 

"And  haven't  you  and  hasn't  Mr.  Taylor  pat 
in  considerable  tfane  during  the  last  three  or  four 
months  in  evolvlnr  a  scheme  for  the  drawing  of 
jurors  which  would  practically  eliminate^  or  at 
least  very  much  limit  thA  chances  for  a  fiaad 
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of  this  kind,  which  la  embodied  in  this  charge, 
being  perpetrated  upon  the  county?" 

TUB  qaestlon  was  properly  ezclnded.  It 
could  only  hare  a  bearing  upon  the  defend- 
ant's diaracter  for  honesty.  It  is  to  be 
borne  In  mind,  however,  that  It  is  firmly  set- 
tled law  that  It  Is  only  the  general  reputa- 
tion of  a  defendant  which  can,  properly,  be 
put  by  him  In  evidence.  Particular  facts 
and  drcnwiatances  tending  to  establish  hon- 
est dealings  or  conduct  are  Inadmissible. 

[f]  Assignments  22,  23,  24,  and  25  relate 
to  the  exdnslon,  by  the  court,  of  questions 
asked  of  the  defendant,  by  his  counsel,  which 
sought  to  establish  by  this  witness  that  Cow- 
an was  addicted  to  the  excessive  use  of  liq- 
uor, and  to  such  an  extent  that  he  would  be 
Incapacitated  for  weeks  at  a  time,  during 
which  he  was  mentally  Incompetent  and  In- 
coherent, and  that  these  fscts  were  known' 
to  the  defendant,  before  and  at  the  time  It 
Is  alleged  that  he  entered  Into  a  conspiracy 
with  Cowan  to  defrand  the  county.  The 
purpose  of  <^erlng  this  testimony,  as  stated 
to  the  trial  court  by  defendant's  counsel,  was 
to  have  the  Jury  pass  upon  the  question,  as 
a  matter  of  f^ct: 

"Whether  or  not  It  Is  probable  that  a  man  In 
hia  right  senses  wonld  make  such  a  combination 
with  a  man  whom  he  knows  to  be  for  weeks  at  a 
tiihe  oat  of  his  head  by  the  ase  of  intoxicating 
liquors." 

We  think  the  testimony  offered  was  compe- 
tent, and  that  Its  exclusion  was  error  preju- 
dicial to  the  defendant.  It  may  very  well  be 
that  the  probative  force  of  such  testimony  Is 
very  slight.  But  that  Is  not  a  proper  matter 
for  a  court  to  deal  with.  The  court  cannot 
legally  substitute  Its  Judgment  for  that  of 
the  Jury,  and  exclude  from  the  tatter's  con- 
sideration testimony,  upon  the  theory  that  Its 
evidential  value  Is  weak,  without  depriving 
a  defendant  of  a  constitutional  right  to  the 
benefit  of  such  testimony,  and  a  Jury  of  one 
of  Its  most  sacred  functions — to  weigh  testi- 
mony and  make  deductions  therefrom.  If 
the  testimony  was  competent,  its  potentiality 
was  for  the  Jury  to  determine.  In  the  case 
sub  Judlce  there  Is  no  ground  stated  by  the 
trial  Judge  why  he  ruled  the  questions  out 
The  nature  •of  the  case  was  such  that  the 
state  was  obliged  to  resort  to  the  testimony 
of  Oowan,  an  alleged  coconspirator,  and  to 
proof  of  conduct  between  the  defendants,  In 
order  to  establish  the  unlawful  agreement 
Cowan  testified  as  to  the  criminal  compact 
that  existed  between  him  and  Taylor  to  de- 
fraud the  county. 

If  It  be  true  that  Taylor  knew  Cowan  to  be 
an  Irresponsible  drunkard  and  given  to  other 
vices,  the  question  might  naturally  arise: 
Would  Taylor,  who,  according  to  the  testi- 
mony, bore  an  excellent  reputation  for  hon- 
esty, and  who  held  an  office  of  trust  for  many 
years,  without  stain,  ally  himself  with  a 
man  whose  drunkenness  might,  at  any  mo- 
ment, have  made  him  Indiscreet,  and  there- 


by disclose  the  fraud  that  was  brfng  perpe- 
trated? Now,  In  order,  for  ttie  defendant 
to  have  the  benefit  of  the  Jury's  consideration 
of  that  Important  question,  It  was  Incum- 
bent upon  the  defendant  to  establish,  first, 
as  a  fact,  that  Cowan's  habits  were  what 
the  questions  put  to  the  defendant  aimed  to 
prove,  and  that  the  latter  knew  of  such  hab- 
its before  and  at  the  time  when  the  alleged 
conspiracy  was  formed.  This  the  court  er- 
roneously refused  to  permit  the  defendants 
to  do,  and  therefore  the  Judgment  must  be 
reversed.  We  are  not  unmindful  that  It 
might  be  fairly  argued  that  men  do  not  seek 
among  the  virtuous  and  honorable  for  ac- 
con^llces  to  commit  unlawful  deeds;  but, 
even  so,  that  circumstance  can  only  affect 
the  evidential  value  of  the  testimony  offered, 
and  not  Its  competency,  as  we  have  already 
pointed  out 

We  have  examined  the  questions  raised  by 
the  remaining  assignments  of  errors,  and  find 
them  unmeritorious. 

The  Judgment  Is  reversed. 

"°°°°°°°        (8»  N.  J.  Bq.  3M) 

LACOMBB  y.  EIBADLEiT  et  al.    (So.  42/VS2.) 

(Court  of  Chancery  of  New  Jersey.    Aug.  30, 
1918.) 

(Byttaiu$  by  th«  Court.) 

Taxation  «=s>768  —  Tax  Deed  —  VAUDrrr  — 

Kecobdikq. 
A  tax  collector's  deed,  given  to  a  purchaser 
at  a  tax  sale  under  the  Tax  Adjustment  Act 
(P.  U  1888,  p.  442;  4  Oomp.  Stet.  1910,  p. 
5246),  is  not  Invalid  as  against  a  bona  fide  pur- 
chaser from  the  prior  owner  without  notice, 
whose  deed  is  first  recorded;  the  tax  collec- 
tor's deed  not  being  within  the  purview  of  sec- 
tion 54  of  the  act  concerning  conveyances  (2 
Comp.  Stat  1810^  p.  1663). 

Bill  to  quiet  title  by  August  L.  Lacombe 
against  Hilda  H.  Headley  and  another.  De- 
cree advised  for  complainant. 

W.  Eugene  Turton,  of  Newark,  for  com- 
plainant Harold  W.  Headley,  of  Newark, 
for  defendants. 

LAira,  y.  0.  This  la  a  bill  to  quiet  title. 
Complainant  claims  under  a  tax  deed  from 
the  tax  collector  of  Irvlngton,  dated  Sep- 
tember 30,  1909.  A  sale  of  the  property  for 
unpaid  taxes  was  held  on  or  about  February 
11,  1909,  under  the  provisions  of  an  act  en- 
titled "An  act  concerning  the  settlement  and 
collection  of  arrearages  of  unpaid  taxes,  etc., 
in  towns,  townships,  boroughs,  and  other 
municipalities,  etc."  P.  U  1898,  p.  442;  4 
Comp.  Stat  p.  5246.  The  deed  was  never 
recorded.  The  defendant  Hilda  H.  Headley 
claims  to  be  a  bona  fide  purchaser  for  value, 
without  notice,  of  the  lands,  and  derives  her 
title  through  a  conveyance  made  by  the 
heirs  of  the  former  owner  subsequent  to  the 
tax  sale.  Her  contention  Is  that  the  deed 
from  the  tax  collector  Is  void  as  against  her 
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under  the  proTlslons  of  section  21  of  the  act 
concerning  conveyances.  2  Ck>mp.  Stat.  p. 
1541;  sectlcm  54,  2  Ck>mp.  Stat  p.  1553. 

The  question  Is  squarely  presented  wheth- 
er the  deed  from  the  collector,  given  In  pur- 
suance of  the  Tax  Adjustment  Act,  Is  with- 
in the  pnrvlew  of  section  54  of  the  Convey- 
ance Act.  Section  21  1b  unquestionably 
broad  enough  to  permit  the  record  of  a  deed 
given  by  the  collector,  for  that  deed,  under 
the  provisions  of  the  Adjustment  Act,  la  to 
be  proved  according  to  law.  Section  54  pro- 
vides: 

"Every  deed  or  histrament  of  the  nature  or 
description  set  forth  hi  the  twenty-first  section 
of  this  act  shall,  until  duly  recorded  or  lodged 
for  record  in  the  said  clerk's  office,  be  void  and 
of  no  effect  against  subsequent  judgment  credi- 
tors without  notice,  and  against  all  subsequent 
bona  fide  purchasers  and  mortgagees  for  valu- 
able consideration,  not  having  notice  thereof, 
whose  deed  or  mortgage  shall  have  been  first 
duly  recorded." 

Notwithstanding  that  a  tax  collector's 
deed  given  under  the  Adjustment  Act  seems 
to  be  within  the  express  language  of  the 
statute,  I  have  reached  the  conclusion  that 
it  Is  not  within  Its  purview.  The  act  under 
which  the  sale  took  place  provides  for  the 
adjustment .  of  the  tax  by  commissioners, 
confirmation  of  their  report  by  the  drcult 
court,  and  the  sale  of  lands  by  public  adver- 
tisement Each  stage  of  the  proceeding  Is 
conducted  with  the  utmost  publicity.  Section 
6  of  the  act  (4  Comp.  Statutes,  p.  5251)  pro- 
vides that  after  the  sale  the  collector  shall 
execute  and  deliver  to  the  purchaser  a  cer- 
tificate of  sale;  section  7,  that  any  person 
having  an  estate  in  or  Hen  upon  the  lands 
may,  at  any  time,  up  to  the  expiration  of  six 
months  from  the  date  of  the  certificate  of 
sale  redeem  the  lands ;  section  8,  that  if  the 
lands  have  not  been  redeemed  within  six 
months  the  collector  of  taxes,  at  the  expira- 
tion of  said  six  months,  upon  the  surrender 
of  the  certificate,  shall  execute  under  the 
seal  of  the  town,  attested  by  the  clerk  of  the 
said  town  and  provied  according  to  law,  and 
deliver  to  the  purchaser  a  deed  or  convey- 
ance for  said  lands  In  fee  simple  absolute, 
free  and  discharged  from  any  estate  In  or 
lien  npon  the  same  In  favor  of  any  person 
made  a  party  to  the  proceedings.  The  deed 
is  made  presumptive  evidence  of  title  in  the 
g^rantee.  After  the  sale,  the  purchaser  be- 
comes the  equitable  owner  of  the  property, 
subject  only  to  the  right  of  any  person  In- 
terested to  redeem  Within  a  period  of  sir 
months.  He  is  entitled  to  Immediate  posses- 
sion. Section  11,  4  Comp.  Statutes,  p.  6253. 
Upon  the  expiration  of  the  six  months  pe- 
riod the  right  of  redemption  of  the  prior 
owner  is  cut  off,  and  the  prior  owner  has 
no  further  Interest  In  the  property. 

During  the  time  after  the  redemption  has 
ceased,  and  prior  to  the  delivery  of  the 
deed,  where  the  naked  legal  title  resides  may 
be  a  question;  but,  if  the  naked  legal  title 
continues  to  reside  In  the  prior  owner,  It  is 


such  a  title  as  that,  by  operation  of  law  or 
proceedings  taken  under  the  law,  the  owner 
has  been  deprived  of  the  power  to  convey 
or  otherwise  deal  with.  The  only  individual 
who  has  the  power  to  execute  a  document 
which  will  evidence  a  transfer  of  title  Is  the 
tax  collector.  When  he  executes  a  deed,  he 
does  not  do  It  In  the  name  of  the  prior  own- 
er, but  under  the  seal  of  the  town.  The 
rights  of  the  prior  owner  are  not  cut  off  by 
the  delivery  of  the  deed,  but  by  the  sale  un- 
der the  statute  pins  the  expiration  of  the 
period  provided  for  redemption.  There  is  no 
time  provided  in  the  statute  within  which 
a  deed  must  be  applied  for  and  given.  It 
has  not  been  contended  that  If,  after  the 
sale  and  the  expiration  of  the  iieriod  of  re- 
demption, but  before  the  delivery  of  the 
deed,  the  prior  owner  should  execute  a  con- 
veyance of  the  property,  such  conveyance 
would  be  of  any  force  or  effect.  How  can 
the  fact  that  the  purchaser  has  received  a 
deed  which  evidences  his  title  and  has  with- 
held It  from  record  enlarge  the  right  of  the 
prior  owner?  It  U,  of  course,  true  that  If 
the  prior  owner  had  (no  tax  sale  interven- 
ing) voluntarily  conveyed,  and  a  bona  fide 
purdiaser  had  Intervened  prior  to  record, 
the  first  conveyance  would  be  void  as  against 
the  bona  fide  purchaser.  But  this  Is  be- 
cause, as  to  the  bona  fide  purchaser,  the 
act  of  the  owner  In  divesting  himself  of  title 
is  considered  nugatory,  and  that  the  title  re- 
sided In  the  prior  owner  at  the  time  of  the 
conveyance  to  the  bona  flde  purchaser.  As- 
suming that  the  deed  of  the  tax  collector  be 
considered  null  and  void,  the  proceedings 
antedating  the  delivery  of  the  deed,  to  wit, 
the  sale  and  the  delivery  of  the  tax  certifi- 
cate, are  not  affected.  The  right  to  convey 
the  land  does  not  revert  to  the  prior  owner. 
The  tax  collector  might,  I  think.  If  the  deed 
were  lost,  be  obliged  by  mandamus  to  exe- 
cute a  new  one.  It  has  been  so  held  In  the 
case  of  a  sheriff's  deed.  McMlUlan  t.  Ed- 
ward, 75  N.  O.  81. 

In  Glorieux  t.  lighthlpe,  88  N.  J.  Law, 
199,  96  Atl.  94,  Ann.  Cas.  1917E,  484,  the 
Court  of  Errors  and  Appeals,  In  considering 
the  language  of  section  63,  that  provision  of 
the  act  making  record  notice  (2  Comp.  Stat- 
utes, p.  1552),  held  that  the  words  "subse- 
quent purchasers"  referred  to  subsequent 
purchasers  of  the  same  land.  I  think  that 
the  words  In  section  64,  "subsequent  pur- 
chasers," must  be  confined  to  "subsequent 
purchasers"  of  the  same  land  and  of  the 
same  grantor,  and  that  the  grantor  must,  at 
the  time  of  the  making  of  the  deed  to  the 
subsequent  purchaser,  have  the  right  to 
make  such  conveyance,  assuming  the  prior 
unrecorded  deed  to  be  void.  A  view  oppo- 
site to  that  expressed  by  me  has  apparently 
been  taken  by  the  Supreme  Court  of  Georgia 
In  Maddox  v.  Arthur,  122  Ga.  671,  50  S.  B. 
668.    The  court  said: 

"The  purchaser  at  tbe  tax  sale,  relativdy  to 
the  rights  of  a  subsequent  purchaser  at  sheriff's 
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•ale,  stands  in  no  better  position  than  if  he  were 
a  purchaser  from  Uie  landowner ;  and  if  he  fails 
to  file  his  deed  for  record  until  after  one,  with- 
out notice  of  his  title,  has  purchased  the  prop- 
erly at  a  valid  sherifrs  sale,  and  duly  recorded 
the  shwiif's  deed,  he  loses  whatever  title  he  may 
have  acquired  at  the  tax  sale.  For,  as  was  said 
by  Jndee  Lumpkin  in  ESlia  t.  Smith,  supra  flO 
Ga.  253],  in  reference  to  a  sheriff's  sale:  'The 
effect  of  a  sale  by  the  law  in  this  respect  is  Just 
the  same  as  if  made  hy  the  individual  whose 
agent  or  trustee  the  officer  becomes  to  make  the 
transfer.' " 

Under  tbe  statutes  of  Georgia,  marBhats' 
sales  for  taxes  are  held  under  general  exe- 
cutions. Inasmuch  as  tbe  matter  Is  novel 
in  this  state  (I  cannot  find  aoy  cases  what- 
ever bearing  upon  the  subject),  and  as  my 
oondnslon  Is  opposed  to  the  text  In  17  Cyc. 
title  "Executions,"  page  847,  and  several  ad- 
judicated eases,  it  seems  necessary  to  make 
a  more  extended  inquiry  as  to  whether  It  is 
consistent  with  the  purposes  and  history  of 
the  recording  acts  titan  wonld  otherwise 
seem  proper. 

The  Jnstlflcatlon  f6r  the  legislative  flat 
that  deeds  not  recorded  should  be  void  as 
against  bona  fide  subsequent  par(^a8er8  for 
value  is  Oie  assumption  that  if  deeds  are 
recorded  careful  purchasers  will  obtain  no- 
tice by  a  search  of  the  record.  There  is 
nothing  in  the  Adjustment  Act  which  re- 
quires that  there  should  be  inserted  in  the 
deed  given  by  the  tax  collector  tbe  name 
of  the  prior  owner.  If  It  were  not  for  tbe 
use  in  some  counties  of  tbe  Luck  Index  sys- 
tem, a  prospective  purchaser,  to  obtain  no- 
tice of  tax  collector's  deeds,  would  be  oblig- 
ed to  examine  every  tax  collector's  deed  re- 
corded, an  intolerable  burden.  If  rec- 
ord is  to  be  of  no  substantial  value,  it  Is 
bard  to  imagine  why  it  should  be  required, 
although  it  is  quite  apparent  why  It  should 
be  permitted  for  tbe  purpose  of  perpetuat- 
ing evidence  and  making  a  copy  at  the  rec- 
ord evidential — thia-  being  the  initial  pur- 
pose of  tbe  registry  acts. 

It  was  not  until  1820  (section  10  of  tbe  act 
Of  1820;  Revision  of  1821,  p.  T47)  that  an 
alphabetical  index  was  provided  for.  Nix- 
<m's  Digest,  title  "Conveyance,"  p.  144,  | 
21.  It  was  not  until  then  that  staeiltrs  deeds 
and  deeds  executed  by  other  officers  were 
referred  to  in  any  wise.  That  section  pro- 
vided that  there  should  be  Indexed,  in  case 
the  deed  be  made  by  a  sheriff,  the  name  of 
tbe  Sberlir  and  the  name  of  the  defendant  or 
defendants  mentioned  in  the  execution ;  and 
If  by  executor  or  administrator,  tbe  name 
of  such  executor  or  administrator  and 
tbe  testator  or  intestate;  and  if  by  attor- 
ney or  attorneys,  tbe  name  of  such  attorney 
or  attorneys  and  his  or  their  constituents; 
and  it  by  commissioners  under  a  law.  of  this 
state,  or  appointed  by  order  of  any  of  tbe 
courts  of  this  state,  the  name  of  such  com- 
missioners and  tbe  name  of  tbe  person 
whose  estate  has  be^i  conveyed.  No  pro- 
vision has  been  made  for  an  alphabetical 
Index  with  respect  to  tax  collectors'  d«ed8. 


It  was  not  untU  1864  (Laws  1864,  p.  498) 
that  i^rovlsion  waa  made  requiring  that 
sberitTs  deeds  should  be  executed  in  sucb 
manner  as  that  they  might  be  recorded. 
That  section  provided  for  the  familiar  affi- 
davit as  to  the  method  of  sale,  and  that  up- 
on tbe  conveyance  being  approved  by  the 
court  it  might  be  reconled  as  if  duly  ac- 
knowledged, and  further  that  such  convey- 
ance or  the  record  thereof,  or  a  certified 
copy  of  tbe  record,  should  be  evidence  of  a 
good  and  valid  sale,  and  the  conveyance  of 
said  land  and  real  estate  as  if  the  same  bad 
beea  reported  to  and  approved  by  the  court 
In  pursuance  of  whose  decree,  Judgment,  exe- 
cution, or  order  tbe  same  was  made. 

Upon  sale  under  execution  (Paterson's 
Laws  1799,  i>.  371,  |  12)  the  sheriff  was  di- 
rected to  give  a  deed  which  should  be  "as 
g>ood  and  sufficient  a  deed  or  conveyance  for 
tbe  lands,  *  *  *  as  the  person  against 
whom  the  said  writ  or  writs  of  execution 
were  issued  might  or  could  have  made  for 
the  same  at  or  before  tbe  time  of  rendering 
Judgment  against  him  or  ber.  *  *  *" 
So  with  respect  to  auditors'  deeds.  Pater- 
son's Laws,  p.  300,  I  23.  So  with  respect 
to  executors'  and  administrators'  deeds  on 
sale  of  lands  to  pay  debts.  Paterson's  Laws, 
p.  373,  I  22.  The  law  as  It  existed  at  the 
time  ot  Nixon's  Digest  provided  (page  854, 
I  11)  tbat,  ui>on  the  happening  of  certain 
contingencies  the  succeeding  sheriff  should 
"sign,  seal  and  deliver  to  tbe  said  purchas- 
er •  *  •  a  deed,  •  •  ♦  which  deed 
♦  •  *  shall  have  the  same  force  and  ef- 
fect as  If  the  sheriff  who  made  the  sale  had 
signed,  sealed  and  delivered  a  deed  of  con- 
veyance for  the  same  in  due  form  of  law." 
There  was  no  requirement  of  acknowledg- 
ment. 

The  title  of  the  act  ot  1864  referring  to 
sberifTs  deeds  is  "An  act  for  tbe  better  se- 
curity of  titles  to  land  sold  by  sheriffs  and 
other  officers."  It  provides  In  its  second 
section  that  the  deed  and  the  record  there- 
of, or  a  certified. copy  of  such  record,  shall 
be  good  and  suffldHit  prima  fade  evidence 
of  the  truth  of  the  recitals  In  the  said  deed 
or  conveyance  contained.  It  Is  significant 
that  this  Is  an  Independent  act  and  was 
passed  for  the  purpose  of  perpetuating  evi- 
dence. There  la  no  intimation  that  at  that 
time  it  was  considered  that  there  was  any 
requirement  that  sheriffs'  deeds  should  be 
recorded. 

Since  it  has  been  permissible  to  transmit 
title  of  real  proiterty  by  deed,  Otere  has 
always  been  recognized  a  distinction  be- 
tween the  formalities  which  are  necessary 
where  the  conveyance  is  made  by  the  gran- 
tor voluntarily  and  where  It  is  made  by  an 
officer  of  the  law.  See  Kent's  Ckxnm.  p.  446, 
lecture  57,  and  notes;  Revised  EJdltlon  by 
WllUam  M.  Lacey,  1889,  voL  4,  p.  472,  notes. 

Tfaa  initial  purpose  of  tbe  recording  stat- 
utes was  to  perpetuate  documents,  and  to 
malie  the  records  and  copies  thereof  evi- 
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dence.  As  early  as  the  days  of  Qneen  Anne 
(chapter  19,  St  13  Aime;  Nevill,  p.  37)  It 
was  provided  (section  7)  that  ezempUcatloa 
of  deeds,  etc.,  proved  and  certified  In  a  cer- 
tain manner,  and  any  of  the  public  books  of 
records  of  the  province,  should  be  received 
in  evidence.  In  1713  or  1714  an  act  was 
passed,  section  1  of  which  provided  that  all 
deeds,  conveyances,  and  evidences  of  land 
should  be  acknowledged  by  the  grantor,  or 
proved  before  an  officer  designated.  The  act 
provided  that  the  record  should  be  evidence, 
but  did  not  provide  a  penalty  for  nonrecord- 
Ing.  Alllnson's  Laws,  p.  33.  This  act  was 
annulled  In  1721.  It  was  re-enacted  In  sub- 
stantially the  same  form  and  again  annulled 
In  1731.  AUlnson's  Laws.  p.  80.  In  1743 
(Alllnson's  Laws,  p.  132),  an  act  was  passed 
permitting  deeds  acknowledged  or  proved  In 
a  certain  manner  to  be  recorded;  the  rec- 
ord was  made  evidence,  but  there  was  no 
provision  with  respect  to  a  penalty  for  fail- 
ure to  record.  This  provision  was  first  In- 
troduced In  the  law,  so  far  as  I  can  ascer- 
tain, by  the  act  of  1790.  Paterson's  Laws, 
p.  390,  {  &    It  provided  that: 

"Every  deed  •  •  •  ghall  be  void  and  of  no 
effect  against  a  sixbBeqnent  bona  fide  purcliaser 
or  mortgagee,  for  a  valuable  consideration,  not 
having  notice  thereof,  unless  such  deed  •  •  • 
shall  Be  acknowledged  •  •  •  and  be  lodged, 
within  six  calendar  months,  *  *  *  to  be  re- 
corded." 

nie  act  also  provided  that  the  record 
should  be  evidence.  The  section  with  re- 
spect to  acknowledgment  and  record  is  pei> 
missive  only.  The  time  to  record  was  cut 
down  to  fifteen  days  by  the  act  of  1820  (Re- 
vision of  1821,  p.  747,  I  1).  The  Revision 
of  1846  made  no  changes  bearing  upon  the 
situation.  Nixon's  Digest,  title  "Gonvey- 
ance,"  p.  140,  {  18.  The  Conveyance  Act  was 
revised  in  1874.  Revision,  p.  89.  By  section 
18  it  was  provided  that  no  deed,  unless  ac- 
knowledged or  proved  according  to  law,  should 
b«  recorded.  Section  14  provided  that  any 
deed  not  acknowledged,  proved,  recorded,  or 
lodged  for  record  within  15  days  after  its  ex- 
ecution should  be  void  as  against  subsequent 
purchasers.  Section  33  provided  for  an  al- 
phabetical index.  Subsequently  an  act  was 
passed  omitting  the  provision  for  15  days. 
In  1898  the  act  was  again  revised.  Laws 
1888,  p.  670.  Section  21  permitted  the  ac- 
knowledgment or  proving  and  recording  of 
all  conveyances  affecting  lands.  Section  63 
provided  for  the  effect  of  such  record  as  no- 
tice. Section  54  provided  for  the  effect  of 
their  nonrecord  as  against  subsequent  pur- 
diasers.  Section  52  contained  a  provision 
that  no  deed  or  instrument,  unless  acknowl- 
edged or  proved  and  certified  in  the  manner 
theretnalwve  directed,  should  be  recorded. 

It  will  be  at  onoe  observed  that  it  might 
well  be  claimed  that  the  effect  of  section  52 
was  to  repeal  by  Imidicatlon  the  provisions 
of  the  act  of  1864  providing  for  the  method 
of  execution  of  sheriffs'  deeds.  This  was 
remedied  by  an  act  of  1004  (Laws  of  1901,  p, 


70).  Section  52  was  amended  to  except  con- 
veyances by  a  sheriff  or  other  officer  or  audi- 
tors in  attachment  in  pursuance  of  a  decree, 
judgment,  or  execution,  or  order  ot  a  court 
which  it  was  provided  might  t>e  recorded  as 
theretofore.  Section  2  of  the  act  of  1904  vali- 
dated the  record  of  conveyances  made  by 
sheriffs  and  other  officers,  if  they  had  been  ex- 
ecuted as  in  the  thirteenth  section  of  the  act 
relative  to  sales  of  land  under  public  stat- 
ute CRevision  of  1874)  provided  for.  The 
history  of  this  legislation  demonstrates  that 
its  original  purpose  was  to  perpetuate  evi- 
dence. Hence  acknowledgment  or  proof  and 
record  were  made  permissive.  The  second 
purpose  wlilch  was  sought  to  be  adileved 
was  the  protection  of  bona  fide  purchasers 
for  value  without  notice.  Since  Paterson's 
Laws  the  permissive  and  mandatory  features 
of  the  act  have  existed  side  by  side,  but  in 
construing  the  act  as  it  now  reads  considera- 
tion must  be  given  to  its  double  purpose.  It 
is  Inconceivable  to  me  that  from  1799  and 
up  until  1821  it  should  have  been  considered 
that  sheriffs'  deeds  and  the  like  were  within 
the  purview  of  the  statute.  There  was  no 
provision  requiring  that  such  deeds  should 
be  acknowledged,  so  that  they  might  be  re- 
corded, and  to  make  their  record  efficacious 
it  would,  as  I  have  before  indicated,  necessi- 
tate an  examination  by  a  prospective  lor- ' 
diaser  of  every  sherlfTs  deed. 

Nor  do  I  think  the  fact  that  the  Legisla- 
ture In  1820  provided  for  an  alphabetical  in- 
dex and  directed  that,  so  far  as  sheriffs' 
deeds  and  those  of  certain  enumerated  of- 
ficers were  concerned,  the  names  of  the  prior 
owners  of  the  property  should  be  indexed, 
enlarged  the  scope  of  the  act.  Sheriffs' 
deeds,  if  aclcnowledged,  might,  at  the  option 
of  the  holder,  be  recorded,  so  that  title  deeds 
might  be  perpetuated.  There  was  still  no 
mandate  requiring  the  sheriff  to  acknowledge. 
In  the  act  permitting  a  deed  to  be  given  by 
a  succeeding  sheriff,  the  words  used  are  that 
he  shall  sign,  seal,  and  deliver.  Nor  do  I 
think  that  the  act  of  1864  (P.  L.  1864,  p.  498) 
providing  for  the  approval  of  sheriffs'  deeds, 
and  the  record  thereof,  enlarged  the  scope 
of  the  penalizing  section .  of  the  recording 
act.  Its  purpose  was  merely  to  compel  the 
sheriff  to  deliver  a  deed  which  might  be  re- 
corded, so  that  the  purchaser  might  perpet- 
uate his  evidence  of  title.  Nor  do  I  ttdnk 
that  the  change  in  the  phraseology  of  the 
penalizing  section,  so  that  it  now  spedflcaUy 
refers  to  the  instruments  enumerated  in  sec- 
tion 21,  has  enlarged  its  scope  so  far  as  this 
particular  phase  of  the  subject  is  concerned. 

The  words  used  In  Paterson's  Laws  could 
dot  be  broader.  They  refer  to  every  deed  or 
conveyance  of  land,  tenements,  or  heredita- 
ments. If  a  sheriff's  or  tax  collector's  deed 
were  not  within  the  purview  of  the  section 
prior  to  the  change  in  phraseology,  I  do 
not  think  that  they  are  now.  I  have  already 
pointed  out  that,  it  it  be  held  that  tax  col- 
lectors' deeds  be  within  the  purview  of  the 
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deed  It  would  be  necessary  for  him,  so  far  as 
any  provision  of  the  axit  Is  concerned,  to  ex- 
amine every  tax  collector's  deed  that  bad 
ever  been  recorded  In  the  county.  It  would 
also  result  In  this:  lliat  although  the  pur- 
chaser Is  absolutely  protected  up  to  the  time 
of  obtaining  his  deed,  yet  the  Instant  after 
be  obtains  It  the  prior  owner  may  sell  to  a 
bona  fide  purchaser  for  value,  and  If  the 
bona  fide  •  purchaser  for  value  reaches  the 
courthouse  first  his  right  takes  precedoica 

Some  of  the  states  by  legislation  spedflcal- 
ly  require  the  recording  of  tax  collectors'  and 
dierlffs'  deeds,  and  generally  tbe  acts  give  a 
certain  length  of  time  within  whldi  tbe  in- 
struments may  be  recorded.  Llndley  v.  Mays, 
66  Iowa,  266^  23  N.  W.  660;  Utttefield  v. 
Prince,  96  Me.  499,  62  Atl.  1010;  Humphrey 
v.Tost,  10  Kan.  App.  824,  62  Pac.  680;  Slntes 
V.  Barber,  78  Miss.  685,  29  South.  403;  Scott 
V.  Conrad,  24  Colo.  App.  462,  13S  Pac.  136w 
The  court  in  PoUard  v.  Cocke,  19  Ala.  188, 
held  that  marshals'  or  sberUfs'  deeds  were 
within  the  recording  act.    The  court  said: 

"But  it  is  ar^ed  that  there  is  no  statute  in 
this  state  requiring  marshals'  or  sheriffs'  deeds 
to  be  recorded.  The  statute  is  general,  and 
we  see  no  reason  for  exempting  them  from  its 
operation.  They  certainly  fall  as  much  within 
the  mischief  intended  to  be  remedied  as  other 
absolute  deeds  for  lands  sold  at  public  auction. 
Under  statutes  of  other  states  requiring  regis- 
tration of  deeds  generally,  th^  have  been  held 
to  be  embraced.  Massey  v.  lliompeon,  2  Nott 
&  McC.  rS.  C]  106 ;  Scribner's  Leasee  v.  Lock- 
wood.  9  Ohio,  184." 

An  examination  of  the  opinion  In  Scrib- 
ner's Lessee  v.  Lockwood  disposes  that  it  is 
not  an  authority  tor  the  position  taken  by 
the  Alabama  court.  In  the  Ohio  case  it  was 
held  that  where  a  person  conveys  land,  which 
Is  afterwards  taken  in  execution,  sold,  the 
sale  confirmed,  and  deed  ordered,  before  the 
first  deed  1«  recorded,  the  purchaser  at  the 
sheriflTs  sale  Is  regarded  a  bona  fide  purchas- 
er from  the  time  of  sale,  and  protected  as 
such,  though  the  first  deed  be  recorded  after 
the  confinnatioa  of  sale,  but  before  sherifrs 
deed  is  made.    The  court  said: 

"The  plaintiff  eontoids  that,  inasmuch  as  his 
deed  was  recorded  before  the  execution  and  de- 
livery of  a  deed  by  the  sheriff,  that  the  com- 
mon principle  of  law,  that  notice  received  any 
time  before  the  conveyance,  as  well  as  before 
the  payment  of  the  purdiaie  money,  has  a  di- 
r«c;t  applicatioii,  and  that  its  effect  is  to  put 
aside  the  title  of  the  defendant]  and  this  vrould 
undoubtedly  be  true,  as  I  before  said,  if  the 
analogy  between  a  sheriff's  deed  and  a  deed 
from  a  private  individual  was  perfect  through- 
out. 

"It  is  a  very  common  error,  where  there  is 
a  general  resemblance  between  two  things,  so 
as  to  subject  them,  in  some  measure,  to  one 
common  law,  to  snppose  that  this  law  is  of  uni- 
versal applicability,  and  that  it  furnishes  the 
governing  rule  where  the  resemblance  fails  as 
-well  as  where  it  is  preserved.  Tbe  various  steps 
of  the  process  through  which  a  judicial  gale  is 
ai-foM.ed,  are  something  very  different  from 
ikes  place  in  a  private  sale.  It  is  much 
'\8onable  in  the  present  instance  to  say 
<re  a  person  has  purchased  at  sheriff's 


der  for  a  deed,  that  these  steps  not  only  consti- 
tute so  many  acts  of  public  notoriety,  but  that 
they  also  contribute  so  completely  to  identify 
the  land  and  consummate  the  sale  that  he  whose 
title  is  perfect  np  to  this  period  shall  not  be 
disturbed  in  consequence  of  the  registry  of  an- 
other deed,  before  his  own  is  actually  delivered ; 
that  he  is  in  truth  a  purchaser  without  notice, 
and  that  the  registry  of  the  other  deed  before 
he  receives  his  own  conveyance,  which  would 
be  a  circumstance  of  the  greatest  importance, 
if  both  deeds  were  private  conveyances,  is  in 
reality  of  no  moment  in  his  case." 

In  Femyhoogta  v.  Rockwell,  31  S.  D.  75, 
139  N.  W.  790,  the  court  said: 

"Section  2216,  Pol.  Code,  throws  additional 
light  on  this  subject.  It  provides  that,  when 
a  tax  deed  is  issued,  the  certificate  of  sale  must 
be  canceled  and  filed  away.  It  is  our  opinion, 
therefore,  that,  when  the  tax  deed  was  issued, 
the  tax  sale  became  canceled.  Until  the  sale, 
the  treasurer's  duplicate  tax  list  imparted  no- 
tice of  the  unpaid  tax.  After  the  tax  sale,  the 
treasurer's  sale  book,  together  with  the  annota- 
tion on  the  subsequent  tax  lists  and  tax  re- 
ceipts, imparted  notice  of  the  sale.  When  the 
tax  deed,  whether  valid  or  void,  was  issued, 
the  sale  book  no  longer  imparted  notice  of  the 
sale,  and  there  was  no  longer  any  duty  on  the 
treasurer's  part  to  note  sucn  sale  on  subsequent 
tax  lists  or  tax  receipts.  The  holder  of  the 
tax  deed  then  stood  m  the  same  position  as 
the  holder  of  any  other  kind  of  deed,  viz.  in 
order  to  have  surely  protested  his  rights,  he 
should  have  recorded  hu  deed." 

There  is  no  provision  in  our  Adjustment 
Act  as  to  filing  avvay  the  tax  certificate,  eta, 
as  in  the  South  Dakota  statute  If  tbe  tax 
books  are  marked  "Paid,"  it  is  not  neces- 
sarily when  the  deed  is  delivered.  It  may 
be  any  time  after  the  purchase  price  of  the 
land  is  paid.  The  records  in  the  tax  ofllce 
can  no  more  be  considered  as  notice  before 
the  delivery  of  notice  before,  and  I  can  con- 
ceive of  no  good  reason  why  they  should  not 
be  so  considered  after,  delivery.  The  ftict 
that  in  tlie  instant  case  the  books  were  not 
so  kept  as  to  impart  actual  notice  cannot  al- 
ter the  general  rule. 

I  have  examined  the  cases  cited  as  au- 
thority by  the  court  in  support  of  its  con- 
clusion, and  find  none  that  fully  support 
it,  except,  perhaps,  Maddox  v.  Arthur,  122 
Ga.  671,  60  S.  E.  668.  I  have  examined  like- 
wise all  the  cases  which  are  cited  in  Cya 
as  authority  for  Its  general  statement  of 
the  rule,  and  there  are  none  which  I  am 
willing  to  follow,  which  sustain  it  in  the 
broad  terms  in  which  it  is  stated.  In  two 
early  cases,  two  courts  of  equal  repute,  ap- 
parently took  divergent  views.  In  Jackson 
ex  dem.  Merrit  v.  Terry,  13  Johns.  (N.  T.) 
471,  in  1816,  the  Supreme  Court  of  New  York 
decided,  under  an  act  providing  that  all 
deeds  or  conveyances  of,  or  concerning,  or 
whereby  any  of  the  said  lands  may  be  In  any 
way  affected  In  law  or  equity,  shall  be  re- 
corded, and  that  every  deed,  or  conveyance; 
of  such  land,  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser, 
for  valuable  consideration,  unless  the  same  be 
recorded  before  the  recording  of  the  deed  or 
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conveyance  nnder  which  such  sabBequent  pur- 
chaser shall  dalm  that  a  eherUTs  deed  moat 
be  recorded.  The  court  considered  that  the 
object  of  the  statute  was  to  enable  purchas- 
ers to  ascertain  the  validity  of  title,  and  to 
determine  whether  they  could  purchase  with 
safety,  and  that  the  law  referred  them  to  the 
record  for  this  purpose ;  that.  If  the  sheriff's 
sale  is  to  defeat  the  purchaser,  he  would  tn 
rain  seek  for  the  evidence  of  the  title.  The 
court  said: 

"Upon  the  whole,  therefore,  we  think  it  will 
beat  comport  with  the  reason  and  policy  of  the 
statute,  as  it  certainly  does  with  the  letter,  to 
extend  it  to  sheritCs  deeds  as  well  as  to  others." 

Id  Houghton  v.  Bartholomew,  10  Mete. 
(Mass.)  138,  the  Supreme  Judicial  Court  of 
Massachusetts,  In  considering  their  statute  of 
1783,  which  provided  that  deeds  not  record- 
ed should  only  avail,  as  between  the  grantor 
and  his  heirs,  said: 

"Of  all  cases  arising  nnder  the  rematry  law, 
that  of  a  sheriff's  deed,  upon  a  sale  of  an  equity 
of  redemption,  would  aeem  to  be  the  last  whi(£ 
requires  a  rij^id  construction  of  the  registry  law. 
Ordinary  deeds  are,  in  a  good  degree,  private 
conveyances,  and  the  tranaactions  may  oe  en- 
tirely unknown  beyond  the  grantor  and  grantee. 
A  levy  of  execution  on  real  estate  by  appraise- 
ment is  comparativdy  a  private  transaction; 
no  public  notice  being  given,  and  the  proceed- 
ing bein;;  auch  as  may  take  place  remote  from 
the  puDlic  eye.  But  not  so  in  the  case  of  an  eq- 
uity of  redemption,  on  execution,  by  an  officer. 
Such  sale  cannot  take  place  nnless  there  shall 
have  been  public  notice,  both  by. -publishing  in  a 
newspaper  and  by  posting  up  notlcea  In  public 
places ;  and  the  sale  is  at  public  auction.  Such, 
indeed,  were  the  circumstances  of  publicity  at- 
tending such  sales  that  it  had  come  to  be  doubt- 
ed whether  any  registry  was  necessary  of  the 
deed  from  the  sheriff  to  the  purchaser  of  the 
equity.  It  was  this  ver^  doubt  that  fomiahed 
the  leading  object  for  this  new  enactment,  con- 
tained in  Kev.  St  c.^  73,  g  38,  requiring  such 
deeds  to  be  recorded  in  three  months,  and  this 
with  a  view  to  the  protection  of  a  bona  fide  pur- 
chaser. It  was  therefore  made  the  subject  of 
a  positive  enactment." 

The  court  cites  with  approval  the  rule  laid 
down  by  the  Supreme  Court  of  New  York  in 
Jackson  v.  West,  10  Johns.  466,  that: 

"Courts  are  to  construe  the  Registry  Act,  not 
so  literally  as  to  work  iniuatice,  but  so  liberally 
as  to  prefent  the  miscnlef  and  advance  the 
remedy. 

I  think  that  the  doubt  expressed  by  the 
Massachusetts  court  Indicates  the  true  rule. 
In  Goodman  v.  Sanger,  1879,  91  Pa.  (10  Nor- 
rls)  71,  the  Supreme  Court  of  Pennsylvania 
held  that  a  deed  made  by  a  treasurer  to  com- 
missioners of  a  county  for  lands  sold  for  tax- 
es is  not  void  as  against  a  subsequent  pur- 
chaser from  the  former  owner  of  the  land. 
The  court  approved  Seechrlst  v.  Baskln,  7 
Watts  &  S.  (Pa.)  403,  4i  Am.  Dec.  251,  In 
whldi  case  It  had  been  held  that  sheriffs' 
deeds  were  not  within  the  purview  of  the 
statute.    The  court  said: 

"Since  the  decision  in  Seechrist  v.  Baskin, 
the  acta  of  1846  (Pamphl.  U  124)  and  1849 
(Pamphl.  Li.  344)  authorize  deeds  of  sheriffs, 
treasurers,  and  countr  commissioners  to  be  re- 
corded in  the  office  or  the  recorder  of  deeds  in 
the  county  where  the  lands  lie ;  and  the  rec- 
«vda  thereof  or  duly  certified  .copies,  shall  be 


evidence  where  the  original  deeds  would  be. 
These  acts  appear  to  be  solely  for  preservation 
of  the  deeds  and  making  exemplifications  evi- 
dence; they  dispense  with  no  proofs  previonsly 
necessary  to  support  the  deeds.  Nor  is  it  their 
purpose  to  make  the  respective  records  notice 
of  a  sheriffs  sale,  or  of  a  sale  for  taxes." 

The  Supreme  Court  of  Appeals  of  West 
Virginia,  In  Wlldell  Lumber  Ca  v.  Turk  et 
aL,  76  W.  Va.  26,  83  S.  EL  83,  held  that  their 
Becordlng  Act  applied  to  deeds  made  by 
court  commissioners  In  the  szecutlon  cvf  de- 
crees of  sale  of  forfeited  and  delinquent 
lands;  bat  it  is  signlflcant  that  their  Beg- 
Istry  Act  required  every  deed,  without  ex- 
ception, to  be  proved,  acknowledged,  or  cer^ 
tlfied  according  to  law.  Our  Seglstry  Acts 
do  not,  except  in  certain  instances,  require 
deeds  to  be  acknowledged  or  proved,  but 
merely  permit  them  to  be.  It  is  significant 
that  the  two  earlier  acts  which  did  not  re- 
ceive the  asaoit  of  the  crown  (Alllnson's 
Laws,  33,  80)  required  acknowledgment; 
whereas  the  act  passed  in  1743  (AlUnson's 
Laws,  132),  whldi  received  the  royal  assent, 
was  In  the  permissive  form. 

I  am  convinced  that  It  was  not  wltbln  the 
intent  of  the  Legislature  to  vitiate  unrec(»d- 
ed  sheriffs'  and  tax  collectors'  deeds  as 
against  purchasers  from  former  owners  for 
value  without  notice ;  that  until  1864  it  was 
fully  i«cognlzed  that  sheriffs'  deeds  need  not 
be  acknowledged  or  proved,  so  that  they 
might  be  recorded.  It  Is  signlflcant  that 
there  Is  no  case  in  this  state  in  which  ttie 
question  has  arisen.  It  may  be  that  this  Is 
so  because  sheriffs'  deeds  were  so  dearly 
within  the  wording  of  the  statute  that  no 
one  thought  to  raise  the  question;  but  it 
seems  to  me  almost  inconceivable  that,  If 
sheriffs'  deeds  were  considered  to  be  within 
the  statute,  a  dispute  should  not  have  arisen 
during  the  long  space  of  time  that  the  Regis- 
try Acts  have  been  la  effect  which  would  In- 
volve the  rights  of  a  holder  of  a  sheriff's  deed 
and  a  bona  fide  purchaser  for  value  from  a 
former  owner. 

It  seems  to  me  that,  if  the  Legislature  had 
Intended  that  deeds  of  this  nature  should  be 
within  the  purview  of  the  statute.  It  would 
have,  as  most  of  the  other  states  have,  pro- 
vided for  a  certain  length  of  time  in  vriilch 
such  deeds  might  be  recorded.  In  the  Ooi- 
eral  Tax  Act  of  1903  (P.  L.  p.  430,  S  56)  there 
Is  a  distinct  provision  for  the  record  of  cer- 
tificates of  tax  sales,  etc.  Ttken  Is  no  aadk 
provision  In  the  Tax  Adjustment  Act 

The  logical  reasoning  which  underlies  my 
conclusion  that  a  tax  collector's  deed  is  not 
within  the  purview  of  the  flfty-fourth  sec- 
tion of  the  statute,  as  I  stated  at  the  out- 
set of  this  opinion,  is  that,  even  assuming 
it  to  be  void,  the  prior  owner  still  has  no 
right  to  convey;  his  rights  are  cut  off,  not 
by  the  delivery  of  the  deed,  but  by  operation 
of  law. 

I  will  advise  a  decree  in  accordance  with 
this  opinion.  Settle  decree  on  three  days'  no- 
Uce. 
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(»  N.  J.  Bq.  ttt) 

DRIVBE  ▼.  SMITH  et  aL    (No.  45/258.) 

(Oonrt  of  Chancery  of  New  Jersey.    Anc  24, 
19180 

(Buttahu*  Iv  <^  Court.) 

1,  INJUWCTION   iS=»21— DmnAir-OBBTBUonow 
OF  Was  Wokk. 

In  an  action  Btriotljr  inter  partae  between  in- 
dlvidvuJ  parties  the  court  may  not  deny  to  a 
party  legal  or  equitable  relief  to  which  he  is 
clearly  entitled,  merely  becatase  the  effect  of  the 
crandnir  ot  such  relief  will  be  to  embarrass  the 
party  against  whom  the  relief  is  granted  in  the 
performance  of  war  work. 

2.  iNJnNOnon    «=921-'DEITUIr-PUBIJ0  Poi>- 
ICY. 

In  such  an  action  relief  cannot  be  denied 
upon  contracts  because  the  eifect  of  the  enforce- 
ment of  the  ooBtracts  will  be  to  embarrass  the 
government  in  war  activities,  unless  the  effect  Is 
such  as  renders  the  enforcement  ot  the  contracts 
improper  as  opposed  to  a  well-defined  rule  of  pub- 
lic policy. 
8.  iNJrXTIfOTION    4=»21-^NK0ATITa    OoTKlTAHTS 

— Bhfoboehbnt. 
Unless  a  contractor  for  the  government  can 
point  to  a  spedal  privilege  whicb  has  been  cre- 
ated by  law,  or  executive  or  governmental  regu- 
lati(HU  having  the  force  of  law,  he  stands  before 
the  court  in  precisely  the  same  situation  as  any 
.other  person. 
4.  INJUNCTION  9=s>127— EiNTOBcntxifT  or  Dx- 

CBEE— CONaiDEKATIONB. 

The  court  may  not,  in  determining  what  tlie 
/effect  of  the  enforcement  of  its  decree  will  be, 
consider  letters  written  by  officers  of  the  army. 

6.  iHJVNCnOR  «=>21— OBOU^D  WOB  DXRIAIr- 

Injustice. 
In  an  action  brought  to  enforce  negative  cov- 
enants, under  the  provisions  of  which  parties 
agree  to  ynxA  for  none  other  than  complainant, 
the  court  will  consider  all  of  the  eqnitieiL  will 
weigh  the  conveniences,  and  wiQ  withhold  its 
Injunction  if  to  grant  It  would  do  more  injustice 
than  justice. 

6w  lRJ17IfCTI0N  ^321— SlNrOBOnONT  OT  MlO- 
ATIVS  COVXNANTS  —  CONTRACT  OF  ElCPLOT- 

KENT— BmccT  XTPOH  BuFioTxs's  Buaiifass. 
In  such  an  action  the  effect  upon  the  busi- 
aeas  of  an  employer  for  whom  the  employes 
worked  prior  to  the  making  of  the  contracts,  and 
who  would  be  entitled  to  a  conttnuance  of  the 
services  wwe  it  not  for  the  making  of  the  con- 
tracts, the  employ^  being  enticed  away  by  the 
complainant  as  a  part  of  a  scheme  to  injure  the 
prior  employer's  business,  may  be  ctmsidered, 
notwithstanding  that  the  complainant  intended 
also  to  advantaige  himself  as  well  as  injure  the 
prior  employer. 

7.  Injunction  «=363— Contract  of  Bicfxot- 

MBNT. 

Employers  of  labor  at  will  have  a  property 
right  in  the  services  of  their  employes,  and  are 
entitled  to  protection  against  interference  with 
ao  sufficient  justification. 

8.  CoNTSACTB  *=»108C1)  —  Contract  of  Em- 

PLOTltBNT— I'UBLIC  POLIOT— SbTTLEMBNT  OF 

Labor  Disputks. 
At  the  time  the  contracts  in  suit  were  en- 
tered into,  June  X,  1918,  there  was  a  well-de- 
fined public  policy  that  labor  engaged  in  war 
indnsmes  shonld  remain  static,  and  that  dis- 
putes with  respect  to  wages  and  conditions 
should  be  settled  through  government  agencies. 

9.  Contracts  «=9l33  —  Public  Poliot  —  In- 

TBBFERKNCE  WITH  WAR  WOBK— YaUDITT. 

Contracts  obtained  as  part  of  a  sdieme 
which,  if  successful,  would  have  the  effect  of 
disrupting  the  organization  of  a  plant  engaged 
in  the  manufacture  of  war  materials  essential  to 


tJbe  prosecution  of  Qie  war,  are  voidable  as  long 
as  tney  remain  executory,  and  this  is  so  wheth- 
er the  parties  intended  to  advantage  themselves 
and  had  in  mind  no  thought  of  iRJuiy  to  the 
government  or  not. 

10.  Contracts  «s»133  —  Contract  or  E>u- 

■     PLOTMENT. 

Where  such  contracts  are  entered  into  be- 
tween a  prospective  employer  and  employes,  and 
the  employes  repudiate  e^r  realizug  the  ef- 
fect of  the  performance  of  the  contrdcti,  they 
are  entitled  to  a  cancelation  of  the  contracts. 

11.  Contracts    •s»1S8(1>— Ibvauditt— Pub- 
uo  Poliot. 

In  such  cases  the  rale  that  the  court  vrill 
leave  the  parties  to  contracts  void  as  against 
public  policy  where  it  finds  them  has  no  applica- 
tion. 

12.  Injunction  «s>128  —  Prosecution  of 
Kemkdies— Grounds. 

The  court  will  not  enjoin  a  party  from  pro- 
ceeding with  remedies  apparently  open  to  him, 
upon  the  ground  that  the  party  k  proceeding 
meiidj  vezationaly,  except  in  a  very  clear  case. 

18.  UJuncnoN  •sb128  -<-  Protest  Aoainsc 
Estabusruent  of  Business— Evidence. 
Evidence  considered,  and  held  that  the  Driv- 
er-Harris Company,  in  protesting  to  the  Secre- 
tary of  8tate  against  the  issuance  of  a  charter 
to  tiie  Wilbur  B.  Driver  Company,  and  to  the 
War  Industries  Board,  to  the  Capital  Issues 
Committee,  to  the  Priority  Commissioner,  and 
to  various  other  governmental  agencies  against 
the  business  contemplated  to'  be  established  by 
Wilbnr  B.  Driver,  did  not  proceed  merely  vexa- 
tioosly,  and  proaacntion  of  these  protests  will 
not  be  enjoined,  the  company  having  reasonable 
ground  for  its  actions. 

(Aidiiionti  SyBabKS  by  SMorita  Staff.) 

14.  CoNXBAOW'«»108(l>— "Public  Poliot." 

"Public  policy"  is  that  principle  of  law 
holding  that  no  person  can  lawfully  do  that 
which  has  a  tendency  to  injure  the  public,  or 
which  is  against  the  public  good,  and  is  some- 
times designated  as  the  p<^icy  of  the  law,  or 
public  policy  in  relation  to  the  administration  of 
the  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
P<rilcy.l 

Bills  by  Wilbur  B.  Driver  against  Fred 
Smith,  James  Traverg,  and  Howard  Saylor 
to  enforce  negative  covenants  in  contracts  ot 
employment,  witb  answer  and  counterclaim 
by  the  individual  defendants  asking  that 
the  contracts  be  declared  void,  and  with 
connterclaim  by  defendant  the  Driver^Harris 
Company  seeking  to  enjoin  complainant  and 
others  from  enticing  its  employes  or  tnxai 
Interfering  with  or  demoralizing  its  organiza- 
tion, with  answer  and  cross-bill  by  complain- 
ant and  sndi  others  against  defendant  tbe 
Drlver-HatTls  Company,  seeking  to  enjoin 
that  company  from  interfering  with  com- 
plainant and  others  in  the  conduct  of  their 
business,  and  answer  by  the  Driver-Harris 
Company.  Causes  and  Issues  consolidated 
for  hearing,  and  decree  against  complainant 
on  his  original  bills,  canceling  tbe  contracts 
of  the  individual  defendants,  denying  the 
application  of  defendant  the  Driver-Harris 
Company  for  an  injunction,  and  denying  in- 
junction against  the  Driver-Harris  Company 
from  Interfering  with  the  business  of  com- 


4E»Fiir  otlitr  cases  see  ^ame  topic  and  K]ET-NUMBBIl  In  a|l  Key-Nuiabersd  DigMta  aad  Indazes, 
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plalnant  and  others  in  the  manner  set  forth 
In  their  cross-bill. 

Arthar  T.  Vanderbllt  and  Ralph  Lam,  both 
of  Newark,  for  complainant  Arthur  F.  Bg- 
ner,  William  P.  Martin,  and  Robert  H.  Mc; 
Garter,  all  of  Newark,  for  defendants. 

LANE,  Y.  a  This  is  a  final  hearing. 
Three  bills  were  filed  by  complainant  against 
defendants  Fred  Smith,  James  Travera,  and 
Howard  Saylor  to  enforce  negative  corenants 
contained  In  contracts  entered  into  between 
complainant  and  said  defendants  on  June  1, 
1918,  under  the  provisions  of  which  said  de- 
fendants agreed  to  enter  the  service  of  com- 
plainant for  a  period  of  two  years  from  July 
1,  191fi,  and  a^-eed  that  they  should  not.  ei- 
ther directly  or  indirectly,  be  connected  or 
concerned  In  any  other  business  or  person 
wliatsoever  during  the  said  two  years  of  8«v- 
Ice. 

To  the  bills  said  defendants  answered,  ad- 
mitting the  making  of  the  contracts,  and  al- 
leging that  prior  to  the  making  thereof  they 
had  for  a  considerable  space  of  time  been 
employfes  of  the  Driver-Harris  Company,  of 
which  until  the  28th  day  of  May,  1918,  com- 
plainant, Wilbur  B.  Driver,  was  a  director; 
that  prior  to  the  signing  of  the  contracts  com- 
plainant had,  while  still  a  director  of  that 
c<xnpany,  by  coercion,  persuasion,  and  of- 
fers of  greater  returns,  induced  defendants 
to  sign  contracts  slmiiar  to  those  in  suit;  that 
the  obtaining  of  the  contracts  was  a  part  of 
a  scheme  by  which  complainant  sought  to 
entice  away  from  the  Driver-Harris  Com- 
pany employes  essential  to  its  organization, 
So  that  its  business  might  be  disrupted;  that 
the  Driver-Harris  Company  was  engaged  in 
working  on  contracts  for  the  government  of 
the  United  States  for  war  material  at>8o- 
lutely  essential  to  the  making  of  gasmasks, 
and  which  material  could  not  be  manufac- 
tured at  any  other  place;  that  defendants 
were  engaged  in  this  work,  and  that,  were 
they  to  leave  it,  the  organization  of  the 
Driver-Harris  Company  would  be  demoraliz- 
ed and  production  Impeded.  Although  not 
so  alleged  in  terms,  the  effect  of  the  answer 
is  that  the  contracts  dnd  the  scheme  of  com- 
plainant were  in  direct  violation  of  a  rule 
of  public  policy  of  the  United  States.  It  is 
alleged  that  Immediately  after  the  signing 
of  the  contracts,  and  upon  realiidng  that  they 
were  part  of  a  scheme  to'  injure  the  Driver- 
Harris  Company  and  were  contrary  to  a  rule 
of  public  policy,  defendants  repudiated.  By 
counterclaims  they  ask  that  the  contracts  be 
declared  null  and  void. 

The  Driver-Harris  Company  was  admitted 
as  a  party  defendant,  and  filed  a  counter- 
claim, in  which  it  set  up  the  acts  of  complain- 
ant. Driver,  and  alleged  that  be  had,  while 
its  officer  and  director,  conceived  the  idea  of 
establishing  a  rival  business,  after  having  a 
quarrel  with  the  management,  and  forthwith 
maliciously  proceeded  to  set  oat  to  injure  the 


company  by  enticing  away  members  of  its  or- 
ganization with  the  purpose  of  demoralizing 
Its  force,  and  alleged  as  overt  acts  the  mak- 
ing of  the  contracts  with  the  individual  de- 
fendants, and  the  attempts  of  cmnplainant  to 
entice  otitiers  of  its  important  employes.  It 
prays  for  an  injunction  restraining  <'<vmpi«'i"- 
ant  from  further  undertaking  to  entice  its 
employes,  servants,  agents,  or  officers,  and 
from  approaching  them  with  a  view  of  of- 
fering them  higher  wages,  and  from  attempt- 
ing by  any  other  means  to  iojaie  said  de- 
fendant in  the  prosecution  of  its  important 
government  work,  or  from  interfering  with  or 
demoralizing  its  organization. 

To  this  counterclaim  complainant  answer- 
ed, and  also  filed  a  counterxdaim  against  de- 
fendant Driver-Harris  Company,  alleging 
that,  prior  to  the  making  of  the  contracts 
with  the  employes  of  the  Driver-Harris  Com- 
pany, he  had  informed  the  directors  and  of- 
ficers that  he  intended  to  sever  relations  with 
it;  that  on  May  14,  1918,  he  had  formally 
resigned  as  vice  president  and  general  mana- 
ger, and  thereafter  did  no  act  on  behalf  oC 
the  company;  that  on  May  26th  he  resigned 
as  director,  which  resignation  was  accepted 
on  May  28th ;  that  he  intended  to  go  into  the 
same  business  for  himself;  that  he  acquired 
the  stock  of  the  Murray  W^re  Company, 
which  was  then  engaged  in  the  wire-drawing 
business;  that  he  determined  to  organize  a 
corporation  to  take  over  the  assets  of  the 
Murray  Wire  Company  under  the  name  of  the 
Wilbur  B.  Driver  Company;  that  he  had 
approached  employes  of  the  Driver-Harris 
Company  with  ofTers  of  employment,  but 
without  malicious  intent;  that  he  and  the 
individual  defendants  had  entered  into  the 
contracts  referred  to  in  the  bill  of  complaint; 
that  the  Driver-Harris  Company,  in  order  to 
annoy  and  impede  him,  had  protested  to  the 
Secretary  of  State  against  the  granting  of  a 
charter  to  the  Wilbur  B.  Driver  Company, 
to  the  War  Industries  Board,  the  Capital  Is- 
sues Committee,  the  Priority  Commissioner, 
and  various  other  governmental  agencies^ 
against  the  establishment  of  the  business  con- 
templated to  be  established  by  complainant; 
that  in  these  protests  certain  false  represoi- 
tations  were  made;  that  the  Driver-Harris 
Company,  by  threats  and  false  r^resenta- 
tlons,  induced  the  individual  defendants  to 
break  their  contracts;  that  it  made  false 
representations  to  customers  and  proq>ective 
customers  of  complainant  and  the  Murray 
Wire  Company,  with  the  result  that  the  busi- 
ness of  complainant  had  been  seriously  af- 
fected, and  that  the  acts  of  the  Driver-Harris 
Company  tend  to  stifle  competition.  He  de- 
nies any  intent  malldoosly  to  injure  the 
Driver-Harris  Company,  or  that  the  effects 
of  his  ^orts  would  be  to  demoralize  its  force^ 
or  to  seriously  interfere  with  the  production 
of  war  materiala  He  prays  for  an  injunc- 
tion restraining  the  company  from  interfer- 
ing with  and  obstructing  the  complainant  and 
the  Wilbur  B.  Driver  Company  and  the  Mar* 
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to  establish  the  same,  or  directly  or  Indirect- 
ly attempting  to  embarrasa  them,  or  either  of 
them,  in  their  establishment  of  their  business 
or  the  conduct  of  the  same. 

This  croes-biU  was  filed  by  Wilbur  B.  Driv- 
er, Murray  Wire  Company,  and  Wilbur  B. 
Driver  Company,  the  latter  two  brought  in 
as  i)artie8  by  the  counterclaim  of  defendant 
Driver-Harris  Company.  To  this  counter- 
claim defendant  Driver-Harris  Company  an- 
swered. The  determination  of  the  respective 
litigations  depending  upon  the  same  facts, 
the  causes  and  issues  were  consolidated  for 
hearing. 

There  are  four  distinct  Issues  to  be  de- 
termined: First,  whether  a  court  of  equity 
will  enforce  the  negative  covenants  contained 
In  the  contracts;-  second,  whether  the  con- 
tracts should  be  canceled,  or  whether  com- 
plainant should  be  permitted  to  seek  sudt 
remedy  as  he  may  have  at  law;  third,  wheth- 
er complainant  should  \fe  enjoined  from,  en- 
ticing employes  of  the  defendant  Driver-Har- 
ris CSompany  ;  fourth,  whether  the  defendant 
Driver-Harris  Company  should  be  enjoined 
from  interfering  with  the  business  of  the 
complainant  and  the  Murray  Wire  Company 
and  the  Wilbur  B.  Driver  Oompany  In  the 
manner  set  forth  in  the  counter  complaint 

[1-8]  A  preliminary  objection  was  made  to 
the  granting  of  any  relief  to  complainant  on 
his  original  bills  by  this  court  for  the  reasons 
that,  should  relief  as  complainant  desired  be 
granted,  id  would  result  In  detriment  to  the 
government  in  the  progress  of  the  war.  As 
partial  proof  of  this  fact  there  was  presented 
a  letter  addressed  to  the  court  under  date  of 
July  15th,  written  by  William  Jj.  Sibert,  a 
major  general  of  the  United  States  army,  and 
director  of  the  chemical  and  warfare  service. 
In  which  he  states  that  he  would  regard  any 
action  of  the  Court  of  Chancery  which  would 
result  in  preventing  Smith  working  for  the 
Driver-Harris  CJompany  as  highly  detrimen- 
tal to  the  interests  of  the  government  at  this 
time.  There  was  also  presented  a  letter  ad- 
dressed to  the  court,  written  by  T.  W.  Sill,  a 
captain  of  the  sanitary  corps,  and  ctMnmand- 
Ing  officer  of  the  Astoria  detachment  of  the 
gas  defense  service,  under  date  of  July  16, 
1918,  in  which  he,  referring  to  Smith,  states 
that  he  has  been  Informed  that  Smith's  serv- 
ices were  indispensable  in  carrying  out  the 
completion  of  the  orders  the  govemmrait  had 
■with  the  Driver-Harris  Company,  and  that  It 
Is  therefore  essMitlal  to  them  from  a  patri- 
otic standpoint  as  well  as  necessity  that  his 
services,  utilized  In  the  production  of  this 
equipment,  be  not  Interfered  with;  that  it  is 
also  his  understanding  that  the  necessary 
production  could  not  be  secured  with  the  nec- 
essary promptness  without  utilizing  the  pres- 
ent facilities  of  the  Driver-Harris  Company's 
equipment  and  organization.  There  was  le- 
gal evidence  before  the  court,  including  that 
of  a  lieutenant  in  charge  of  the  Driver-Harris 


pel  the  individual  defendants  to  cease  i 
Ing  for  the  Driver-Harris  Company  i 
to  a  very  appreciable  extent  cripple  lbs  I 
and  would  result  in  delay  of  proc  i 
which  would  be  detrimental  to  the  in  < 
at  the  government.  The  Driver-Harrii  ' 
pany  intimates  that,  this  being  so,  th(  < 
will,  as  matter  of  course,  withhold  its  (  : 
This  is  a  final  hearing  in  an  action  e  i 
Inter  partes.  The  govenmient  has  not  ; 
to  intervene.  I  can  readily  conceive  t  ! 
preliminary  applications,  where  the  In  i 
of  the  parties  will  not  be  substantially 
ed,  or  where  the  matters  are  such  as  :  : 
pure  discretion,  that  the  action  of  the  i 
may  be  Influenced  by  the  effect  of  its  i 
on  governmental  activities,  and  in  sucl  < 
it  may  be  that  the  court  will  take  no 
matters  affecting  the  public  welfare,  all  i 
communicated  to  It  merely  In  writing, 
is  the  statement  of  Judge  Hough  in  M 
Wireless  Telegraph  Co.  v.  £llmon  (D.  (  ; 
Fed.  906.  What  Judge  Hough  said  o 
branch  of  the  case  Is  purely  obiter,  i  ; 
proceeded  to  consider  the  merits,  and  i 
merits  dismissed  the  bill.  The  gist  of  I  I 
dsion  is  summed  up  In  his  words  on  pag  i 

"Simon  did  agree  with  the  naval  author! 
contribute  toward  what  would  ordinarily  I 
infringement,  but  the  United  States  cou  i 
infringe  by  using  what  Simon  made  beci  : 
was  a  licensee'.    Therefore  Simon  could 
a  contributory  infringer  by  assisting  in  d  ' 
lawful  thing.     •     •     •     On  this  view    ■ 
facts  the  condusion  urged  by  defendant  1 
caL" 

His  determination  was  affirmed  In  th  i 
cult  Court  of  Appeals  for  the  Second  C 
(231  Fed.  1021,  145  0.  C.  A.  656),  but  I 
was  a  strong  dissent  by  Ward,  Circuit  i  i 
He  concludes  his  opinion: 

"Courts,  out  of  regard  for  public  polic] , 
no  doubt  refuse  to  interfere  in  proper 
with  government  activities  by  enjoining 
pendent  contractors  as  a  matter  of  disci  i 
]ust  as  the  District  Judge  has  done,  bt  i 
bill  should  not  be  dismissed  even  if  the  ii  i 
tion  be  denied." 

In  a  case  In  this  court  Vice  Oban! 
Backes  is  reported  In  the  Law  Journal  ( I 
J.  L.  J.  p.  163)  to  have  said  that  this  : 
would  not  grant  a  decree  which  would 
the  effect  of  intorfering  with  governmi 
activities  in  time  of  war.  The  case  bi 
the  Vice  Chancellor,  as  gathered  froni 
report,  involved  the  right  of  the  boar 
health  of  this  state  to  enjoin  the  poll: 
of  a  stream  as  a  nuisance,  and  it  was  brci 
tq  the  attention  of  the  court  that  if  tbi 
Junction  went  there  would  be  injury  td 
government  in  that  the  making  of  cei 
chemicals  necessary  for  war  purposes  v 
be  Interfered  with.  It  is  significant  thai 
action  was  not  one  between  individual 
ties,  but  one  in  which  on  one  side  was  ai 
dividual  and  on  the  other  side  a  govern: 
tal  d^artment  of  this  state.  No  suppo 
think,  can  be  found  ^ther  in  the  opinio 


720 


104  ATIiAKTIO  HBPOSTESt 


(K.J. 


Judge  HoQgh  or  the  reported  atatement  <tf 
Vice  Chancellor  Ba<Aea  tliat  for  ttie  proposi- 
tion In  an  action  strictly  between  Indtvldoals 
the  court  will  or  can  deny  to  a  party  legal 
or  equitable  relief  to  which  he  Ui  clearly  en- 
titled, merely  becanae  the  effect  of  the  grant- 
ing of  ench  rdlef  will  be  to  embarrass  the 
party  against  whom  the  reUef  Is -granted  In 
the  performance  of  war  work.  So  long  as  the 
courts  are  open  the  rights  of  parties  must 
be  determined  by  the  existing  law.  It  would 
be  an  Intolerable  situation  If  each  court  be- 
fore whom  the  rights  of  Individuals  were 
Utlgated  were  permitted  to  determine  wheth- 
er relief  should  be  granted  or  withheld  upon 
its  opinion  as  to  whether  the  granting  or 
withholding  relief  would  aid  or  injure  the 
government  in  its  war  activities,  and  it  wonld 
be  still  more  intolerable  were  the  courts  per- 
mitted to  base  their  opinion  upon  written 
statements  of  ofBcers  of  the  army,  no  matter 
how  higfh  their  rank.  The  general  govern- 
ment doee  not  have  to  depend  upon  the  fa- 
vor of  courts.  Its  power  Is  limited  only  by 
such  constitutional  Interdictions  as  remain 
in  fbrce  during  war.  If  the  effect  of  a  de- 
cree of  the  court,  rendered  under  existing 
law,  be  to  embarrasa  the  government,  the 
fault  lies  either  with  the  CSonstitutlon  or  the 
legislative  branch  of  the  government  for  fail- 
■  ure  to  confer  suflBdent  iwwer  upon  its  ex- 
ecutive or  upon  the  executive  for  faUure  to 
have  exercised  power  conferred.  So  far  as 
the  present  case  is  concerned  there  is  no  lack 
of  power  to  remedy  any  harm  which  may  be 
occasioned  to  the  government  by  the  enforce- 
ment of  a  decree  of  this  court  if  it  should  be 
granted.  Under  existing  law  It  has  full  and 
complete  authority  to  take  over  and  operate 
through  its  own  agents  any  essential  war  in- 
dustry. The  time  has  not  yet  arrived  where 
courts  will  permit  the  appropriation  of  the 
property  of  one  by  another  upon  the  plea 
that  the  other  needs  the  property  for  war  pur- 
poses. I  cannot  think  it  would  be  seriously 
argued  that  a  court  to  whom  application  was 
made  for  process  of  attachment  would  be  Jus- 
tified in  withholding  a  writ  upon  the  plea 
that  the  service  of  the  writ  might  interfere 
with  the  property  being  sent  abroad,  and  thus 
affect  the  government,  nor  can  I  think  it  can 
be  seriously  argued  that  a  writ  of  ne  exeat 
could  properly  be  denied  because  the  indi- 
vidual afferted  was  engaged  in  Important 
government  work  which  required  his  absence 
from  the  state.  In  the  one  case  the  goods 
might  be  bonded  and  in  the  other  the  individ- 
ual might  be  sworn  into  the  service  of  the 
United  States.  Contractors  with  the  govern- 
ment are  entitled  only  to  such  privileges  and 
preferences  as  are  granted  to  them  by  the 
law  as  It  exists.  Unless  a  contractor  with 
the  government  can  point  to  a  special  privi- 
lege which  has  been  created  by  law,  or  by 
executive  or  governmental  regulations  hav- 
ing the  force  of  law,  he  stands  before  the 
court  In  precisely  the  san^e  situation  as  any 
"Tther  person. 


The  language  of  Lord  Cranworts  in  Broad- 
bent  V.  Imperial  Gas  Oa,  7  D.  B.  G.,  M.  &  O. 
436,  quoted  by  Chief  Justice  Beasley  In 
Hlgglns  V.  Flemington  Water  Co.,  36  N.  J. 
Eq.  S38,  and  by  Vice  Chancellor  Backes  in 
Rowland  v.  New  Xork  Stable  Manure  Co. 
(N.  J.  Oh.)  101  AtL  621,  at  page  S24,  as  fol- 
lows: 

"If  it  should  turn  out  that  this  company  had 
no  right  so  to  mannfactore  gas  as  to  damage 
plaintiff's  market  garden,  I  have  come  to  the 
conclusion  that  I  cannot  enter  into  any  question 
of  how  far  it  might  be  convenient  for  uie  pub- 
lic that  the  gas  manufacture  should  go  on. 
*  *  *  But,  unless  the  company  had  such  a 
right,  I  think  the  present  is  not  a  case  in  which 
this  court  can  go  into  the  question  of  conven- 
ience or  inomvenience,  and  say.  where  a  party 
is  gnbstantially  damaged,  that  ne  is  only  to  be 
compensated  by  brin^fii^  an  action  totles  qnotiee. 
That  would  be  a  disgraceful  state  of  the  law, 
and  I  quite  a^ee  with  the  Vice  Chancellor  in 
holding  that  m  such  a  case  this  court  must 
issue  an  injunction,  whatever  may  be  the  con- 
sequences in  regard  to  the  lighting  of  the  par- 
ishes and  districts  which  this  company  supplies 
with  gas," 

— Is  as  applicable  In  time  of  war  as  in  time 
of  i)eeca  Unless  the  contracts,  by  reason  of 
the  effect  of  their  enforcement,  are  contrary 
to  a  well-established  public  policy,  the  court 
must  grant  the  legal  or  equitable  relief  to 
which  the  parties  may  be  entitled. 

[4]  I  therefore  disregard  in  the  determi- 
nation of  this  case  the  letters  which  have 
been  addressed  to  the  court  by  Captain  Sill 
and  Major  General  Slbert,  and  will  proceed 
to  determine  the  merits  of  the  controversy 
unaffected  by  what  the  effect  of  the  decree 
will  be  if  granted,  except  in  so  far  as  that 
effect  may  be  considered  In  determining  what 
are  the  actual  legal  and  equitable  rules 
which  govern  the  case. 
The  facts  as  I  find  them  are  as  follows: 
Frank  L.  Driver  Is  the  president  of  the 
Driver-Harris  Company.  His  brother,  Wil- 
bur B.  Driver,  h^d  been  associated  with  him 
in  business  prior  to  1905  or  1906.  There 
then  was  a  quarrel,  and  Wilbur  B.  DrivM 
left  the  company.  There  was  litigation  be- 
tween the  parties.  Driver  v.  Driver-Harris 
Co.,  70  N.  J.  Eq.  34,  62  Atl.  461.  Wilbur  B. 
Driver  returned  to  the  company  In  1914,  and 
in  May,  iSlS,  was  the  vice  president  and 
manager  in  charge  of  the  production  d^art- 
ment  Prior  to  May  25th  there  was  a  dis- 
agreement between  the  brothers,  with  the  re- 
sult that  on  May  14th  Wilbur  B.  Driver  re- 
signed as  vice  president  and  manager,  and 
there  was  elected  to  succeed  him  Frank  L. 
Driver,  Jr..  a  son  of  Frank  L.  Driver.  On 
May  25th  Wilbur  B.  Driver  sait  in  his  resig- 
nation as  director,  whldi  was  accepted  by 
the  board  on  May  28th.  At  the  time  he  left 
he  was  extremely  irritated  at  the  situation, 
and  had  conceived  the  idea  of  establishing 
a  rival  business.  In  order  to  accomplish  this 
object,  and  to  do  as  mucih  damage  as  he 
could  to  the  Driver-Harris  Company,  be  in^ 
tended  to  get  as  many  as  he  could  of  the 
employes  essential  for  the  conduct  of  the 
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btislncss  of  tbe  DrlTer-Harrls  ComiMny  away 
from  It.  That  concern  was  engaged  In  mann- 
facturlng  material  und^r  contracts  with  the 
United  States  government  which  was  essen- 
tial to  the  conduct  of  the  war.  The  mate- 
rial goes  into  the  making  or  production  of 
gas-masks,  and  the  plant  Is  the  only  one 
from  which  it  can  be  obtained  In  suffldoit 
quantity. 

Wilbur  B.  Driver  was  perfectly  familiar 
with  the  organization  of  the  Driver-Harris 
Company,  and  knew  exactly  what  effect  tbe 
removal  of  certain  of  Its  employ^  wonld 
have  upon  that  organization.  He  deliberate- 
ly approached,  with  offers  of  higher  wages 
and  other  inducements,  those  employ&s  whose 
removal  would  do  the  greatest  injury  to  the 
company.  He  went  so  far  as  to  endeavor  to 
get  Frank  L.  Driver,  Jr.,  who  had  secured 
deferred  classlflcatlon  as  a  necessary  assist- 
ant or  associate  manager  of  an  Industrial 
enterprise,  upon  affidavits  signed  by  Wilbur 
B.  Driver.  In  the  affidavits  Driver  swore 
that  there  were  no  other  employes  in  the 
plant  in  the  same  positi<»  as  Frank  L.  Driv- 
er, Jr.,  and  none  qualified  to  perform  the 
same  duties ;  that  Frank  L.  Driver,  Jr.,  could 
not  be  replaced  by  any  other  person;  that 
it  would  require  two  or  three  years  of  actual 
experience  to  become  familiar  with  the  work 
of  the  Industry  and  special  products ;  that  a 
discontinuance  of,  or  even  a  serious  interrup- 
tion in,  the  industrial  enterprise  in  whldi 
Frank  L.  Driver,  Jr.,  was  engaged  wonld  re- 
sult in  substantial  and  material  loss  to  the 
adequate  and  effective  maintenance  of  tbe 
military  eBtablishment  and  the  maintenance 
of  the  national  interests  during  the  emer- 
gency. 

As  indicating  clearly  that  tbe  purpose  of 
Wilbur  EI.  Driver  was  not  only  to  benefit 
himself,  bat  to  injure  the  Driver-Harris 
Company,  tils  actions  with  respect  to  the 
private  secretary  of  Frank  L.  Driver,  Mrs. 
Mildred  Clark,  are  significant.  Mrs.  Clark's 
husband  was  a  bookkeeper.  Mrs.  Clark  for 
some  time  had  been  tbe  private  and  confi- 
dential secretary  to  Frank  I*  Driver.  She 
not  only  attended  to  his  business  in  connec- 
tion with  the  company,  but  managed  his  pri- 
vate affairs,  and  was  to  him  all  tliat  the  term 
"oonfldoitial  secretary"  implies.  Some  time 
in  the  early  spring  of  1918  she  had  mention- 
ed her  husband  to  Wilbur  B.  Driver,  and 
bad  stated  that  if  he  could  do  anything  for 
ber  husband  she  would  be  gratified.  Im- 
mediately upon  Driver's  conceiving  the  idea 
of  establishing  a  rival  concern  he  approached 
Mrs.  Clark,  going  to  heir  home,  and  offering 
her  husband  a  position  as  bookkeeper,  bring- 
ing to  Mrs.  Clark's  mind  the  fact  that,  if  her 
husband  accepted  the  position  as  bookkeeper, 
she  could  no  longer  work  tor  tbe  Driver- 
Harris  Company.  Tbe  circumstances  under 
which  this  offer  was  made  lead  me  to  c<m- 
clude  that  it  was  not  for  the  advantage 
of  Wilbur  B.  Driver,  but  for  the  purpose  of 
10<IA.^6 


depriving  Frank  I*  Driver,  in  a  spirit  of  pet- 
ty revenge,  of  the  services  of  bis  confidential 
secretary. 

Of  the  many  employes  approached  by  Driv- 
er he  succeeded,  while  still  a  director  of  the 
company,  in  getting  contracts  from  three. 
Smith,  Travers,  and  Saylor.  These  con- 
tracts provided  tliat  tbe  three  eOiould  work 
for  Wflbur  B.  Driver  for  a  period  of  two 
years,  to  commence  at  once.  Subsequently, 
and  on  June  1st,  there  were  executed  other 
contracts  similar  In  form,  ezc^  that  the 
period  of  employment  was  to  commence  July 
Ist  I  do  not  believe  that  tbe  reason  for  the 
execution  of  tbe  new  contracts  was  as  stat- 
ed by  WUbur  B.  Driver,  that  it  was  desired 
that  there  should  be  a  change  in  (he  date  of 
the  commencement  of  the  employment.  I 
tltlnk  they  were  executed  because  of  a  feeling 
on  the  part  of  Wilbur  B.  Driver  that  the 
first  contracts,  executed  at  a  time  when  he 
was  stlU  a  director  of  tbe  Driver-Harris 
Company,  were  invalid. 

At  the  time  of  the  execution  of  the  con- 
tracts Wilbur  B.  'I>rlver  bad  no  plant  in 
which  the  services  of  the  three  employes 
could  be  utilized.  He  acquired  control  of 
the  Murray  Wire  Company,  and  caused  to  be 
incorporated  on  June  25,  1918,  the  "Wllbor 
B.  Driver  Company."  The  contracts  for  em- 
ployment provide  that  they  may  be  assigned 
by  Driver  to  a  corporation  to  be  formed  to 
carry  on  the  wire  and  foundry  business. 
"Hje  Murray  Wire  Company,  while  a  going 
concern,  operates  In  a  very  small  way. 

Tbe  three  employes,  while  essential  to  the 
organization  of  the  Driver-Harris  Company, 
are  not  at  the  presoiit  time  essential  to  any 
work  that  Wilbur  B.  Driver  la  performing. 
His  statement  that  he  desires  the  services  of 
Smith,  in  order  that  Smith  might  assist  in 
the  location  of  a  plant,  I  do  not  believe.  His 
purpose  in  insisting  upon  the  withdrawal  of 
the  three  employes  from  the  Driver-Harris 
Company  plant  at  this  time  I  think  is  not 
that  he  may  be  substantially  advantaged,  but 
that  tbe  Driver-Harris  Company  may  be  sub- 
stantially banned.  The  three  employes  did 
not  agree  to  go  witb  Driver  until  after  con- 
siderable persuasion.  There  were  several 
meetings  between  Driver,  the  employes,  and 
others  whom  Driver  had  approached.  Oa 
May  24th,  after  Smith  bad  agreed  to  go  with 
Driver,  be  wrote  Driver  a  letter  in  which  h» 
said: 

"I  have  been  thinking  over  very  carefully  the 
proposition  which  you  mentioned  to  me,  and  it 
seems  to  me  that  I  was  a  little  hasty  in  stat- 
ing that  I  would  work  with  yon  as  foreman  of 
the  foundry  which  yoir  Intend  building.  I 
have  tried  to  look  at  it  from  all  sides,  and  to- 
consider  my  own  interests  and  those  of  the 
Driver-Harris  Company,  for  whom  I  am  now 
working.  As  yon,  of  course,  know  the  companv 
has  a  great  deal  of  government  work  on  hand, 
and  it  would  not  seem  right  to  leave  the  com- 
pany at  this  time,  as  the  government  is  depend- 
ing on  every  one  of  the  men  here  to  get  the- 
work  out  as  fast  as  possible.  In  view  of  the 
above  it  will  be  impoBsible  for  me  to  accept  the 
position  which  you  offer  at  the  present  itime." 
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Notwitbstanding  the  receipt  of  this  letter, 
Driver  again  approached  Smith,  and  suc- 
ceeded in  finally  getting  him  to  sign  the  con- 
tract upon  which  hla  suit  agalnat  Smith  is 
grounded. 

Subsequent  to  the  execution  of  the  con- 
tracts, and  upon  It  being  brought  more  force- 
ably  to  the  attention  of  the  employes  what 
the  effect  of  their  withdrawal  from  the  plant 
of  the  Driver-Harris  Company  would  be,  and 
upon  the  Drivei^Harrls  Company  offering 
them  higher  wages,  all  three  repudiated  the 
agreements  and  declined  to  serve  thereunder. 

Driver  has  not  the  capital  to  establish  the 
business,  or.  If  he  has  it,  he  does  not  desire 
to  use  it,  for  he  Is  at  the  present  time  seek- 
ing capital  from  outside  sources.  He  has  not 
as  yet  secured  permission  from  the  Capital 
Issues  Committee  to  Issue  securities.  If  he 
had  the  capital,  and  immediately  commenced 
operations,  it  would  be  several  months  be- 
fore the  services  of  the  three  employes  would 
be  particularly  advantageous  to  blm. 

The  contracts  of  employment  contain  neg- 
ative covenants,  providing  that  the  employ&s 
"shall  not,  either  directly  or  indirectly,  be 
connected  with  or  concerned  in  any  other 
business  or  person  whatsoever  during  the 
said  term  of  two  years,"  and  It  is  to  enforce 
these  negative  covenants  that  Wilbur  B. 
Driver's   suits  are  brought. 

First.  Will  a  court  of  equity  enforce  the 
negative  covenants? 

[I]  That  the  court  will,  under  certain  cir- 
cumstances, enforce  negative  covenants  of 
this  nature  Is  settled.  Myers  v.  Steel  Ma- 
chine Co.,  67  N.  J.  Eq.  300,  at  page  314,  67 
Atl.  1080;  Taylor  Iron  &  Steel  Co.  v.  Nichols, 
73  N.  J.  Eq.  684,  at  page  601,  68  Atl.  186; 
Sternberg  v.  O'Brlai,  48  N.  J.  Eq.  870,  22 
AtL  848.  In  most  of  the  cases  whidi  have 
been  dted  in  which  negative  covenants  have 
been  enforced  it  will  be  found  that  failure 
to  enforce  them  would  cause  loss  or  damage 
to  complainant  other  than  that  occasioned 
by  a  mere  deprivation  of  the  services  of  the 
employes;  for  Instance,  cases  in  which  em- 
ployes nnder  contract  to  serve  for  a  certain 
length  of  time  have  obtained  trade  secrets, 
to  permit  a  disclosure  of  which  to  rivals 
would  cause  injury  to  the  employer.  In  the 
case  sub  Jndlce  thwe  is  no  such  element 
present.  The  sole  purpose  of  the  suit  is  to 
compel  the  employes  to  work  for  the  com- 
plainant by  preventing  them  from  working 
for  any  one  else.  The  suit,  therefore,  while 
not  so  in  form,  is  actually  one  for  spedflc 
performance.  Taylor  Iron  &  Steel  Co.  v. 
Nichols,  73  N.  J.  Eq.  at  page  601,  69  Atl. 
186,  24  Ia  R.  A.  (N.  S.)  933,  133  Am.  St  Rep. 
753. 

In  Brown  v.  Brown,  33  N.  J.  Eq.  6CX>,  at 
page  655,  the  Court  of  Errors  and  Appeals 
said: 

"Where  jarisdiction  exists  (to  enforce  specific 
performance)  the  remedy  is  not  of  right;  the 
court  holds  it  in  judicial  discretion,  controlled 
by  principles  of  equity  and  Justice.    "The  ques- 


tion is  not  what  the  court  must  do,  but  what 
It  may  do  nnder  the  circumstances.'  Baddifi  v. 
Warrington,  12  Ves.  332." 

Again,  the  same  court  in  Blake  v.  Flatley, 
44  N.  J.  Eq.  228,  at  page  231,  14  AtL  128,  at 
page  120  (6  Am.  St  Rep.  886),  said: 

"But  it  is  also  held  that  courts  of  eqnity 
will  not  interfere  to  decree  a  specific  perform- 
ance except  in  cases  where  it  would  be  strictly 
equitable  to  make  such  a  decree.  Whether, 
therefore,  the  contract  shall  be  oiforced  specific- 
ally, must  rest  in  the  sound  and  reasonable 
discretion  of  the  court  depending  on  the  equity 
of  the  particular  case  and  the  nature  ot  the 
objections  to  it.  It  must  determine  what  are 
the  objectionable  circumstances  which  will  con- 
trol its  jurisdiction  in  such  cases,  within  the 
established  rules  of  equity,  though  none  of  these 
rules  are  of  absolute  obligation  and  authority 
in  all  cases." 

In  Page  v.  Martin,  46  N.  J.  Eq.  585,  at 
page  589,  20  AtL  46  at  page  47,  Justice  Gar- 
rison,  speaking  for  the  same  court,    said: 

"The  attitude  of  courts  of  equity  upon  ap- 
plications of  this  character  (specific  perform- 
ance) may  be  summarized  in  two  propositions: 
EHrst  that  the  relief  invoked  is  not  a  matter 
ez  debito  justitite,  but  rests  in  the  sound  discre- 
tion of  the  court;  and,  second,  that  where  a 
contract  is  certain  in  ail  its  parts,  and  for  a 
fair  consideration,  and  where  the  party  seek- 
ing_  its  enforcement  is  not  himself  in  default 
it  is  as  much  a  matter  of  course  for  courts  of 
equity  to  decree  the  performance  of  the  con- 
tract as  it  is  for  courts  of  law  to  give  damages 
for  the  breach  of  it  That  ^lief  rests  not  upon 
what  the  court  must  do,  but,  rather,  upon  what 
in  view  of  all  the  circumstances,  it  ought  to  do, 
is  a  distinction  which  is  of  little  or  no  practi- 
cal moment  .In  every  case  of  this  character 
the  court  is  chiefly  concerned  with  the  equities 
of  the  parties  before  it" 

Subsequent  to  this  decision  this  language 
was  reiterated  by  the  same  court  again 
speaking  through  Mr.  Justice  Garrison  In 
Murray  v.  Sklrm,  73  N.  J.  Eq.  at  page  378, 
60  AtL  496,  17  Ann.  Ca&  963.  It  la  signifi- 
cant however,  that  the  same  court  In  Bris- 
bane V.  Sullivan,  86  N.  J.  Eq.  411,  at  page 
413,  09  AtL  197,  at  page  108,  cited  the  quota- 
tion as  follows: 

"Mr.  Justice  Garrison,  speaking  for  this  court 
in  Page  v.  Martin,  46  N.  J.  Eq.  686  [20  AO. 
46],  said:  That  rdief  rests  not  upon  what  the 
court  must  do.  but  rather  what,  in  view  of  all 
the  circumstances,  it  ought  to  do.  *  *  *  In 
every  case  of  this  character  the  court  is  chiefly 
concerned  with  the  equities  of  the  parties  be- 
fore it' " 

Subsequent  to  the  decisiim  of  the  Court  of 
Errors  and  Appeals  in  Page  v.  Martin,  Vice 
Chancellor  Van  Fleet  In  Ten  Eyck  v.  Man- 
ning, 62  N.  J.  Eq.  47,  at  pa«e  49,  27  AtL  at 
page  900,  said: 

"The  remedy  by  specific  performance  is  not  a 
matter  of  strict  right  but  of  sonnd  judicial  di»- 
cretion,  and  will  be  granted  or  denied  as  the 
justice  and  right  of  the  particular  case  shall 
seem  to  the  court,  on  full  consideration  of  the 
rights  and  equities  of  the  parties,  to  require." 

The  Court  of  Errors  and  Appeals  in  Py- 
att  V.  Lyons,  61  N.  J.  Eq.  308,  at  page  314. 
27  Atl.  934,  at  page  937,  said : 

"The  relief  invoked  (specific  performance)  ia 
not  a  matter  ex  debito  justitiie;  the  bill  for  spe- 
cific performance  is  addressed  to  the  extraonli- 
nary  jurisdiction  of  a  court  of  equity  to  be  ex- 
ercised according  to  its  discretion.    •    •    •'• 
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I  think  probably  the  clearest  and  most 
Bucdnct  statement  of  the  rule  Is  that  con- 
tained In  Blake  v.  Flatley,  44  N.  J.  Eq.  at 
page  231,  14  Atl.  at  page  129  (6  Am.  St  Rep. 
886),  as  follows: 

"But  it  is  also  held  that  courts  of  eqaity  will 
not  interfere  to  decree  a  specific  penormance 
except  in  cases,  where  it  would  be  strictly  e<i- 
nitaUe  to  make  audi  a  decree." 

Mr.  Justice  Garrison,  when  he  nsed  the 
term,  "a  matter  of  course,"  In  Page  v.  Mar- 
tin, supra,  could  not  have  meant  to  orertum 
the  rule  that  a  court  of  eqiiity  will  never 
make  a  decree  against  conscience  or  equity. 

If  after  considering  all  the  circumstances 
proper  to  be  considered,  and  It  then  appears 
to.  this  court  that  all  the  equities  require  that 
there  should  be  a  decree  of  specific  perform- 
ance, of  course,  as  a  matter  of  course,  a  de- 
cree goes.  I  do  not  think  that  Page  v.  Mar- 
tin in  any  wise  limits  the  effect  of  the  prior 
decisions  on  the  right  of  the  court  to  look 
Into  all  the. surrounding  circumstances. 

In  passing  on  this  branch  of  the  case  I 
might  say  that  I  am  In  hearty  accord  with 
the  language  of  Vice  Chancellor  Pitney  in 
Feigenspan  t.  Kieolek,  71  N.  J.  Eq.  382,  at 
page  394,  65  Atl.  703,  at  page  707,  as  follows : 

"The  practice  of  enforcing  negative  covenants 
bv  this  court  is  well  established,  and  is  a  part 
of  the  growth  of  eauity  jurisprudence  to  meet 
and  keep  up  with  the  nowth  and  development 
of  business  methods.  The  policy  of  the  law  ia 
that  business  men  should  keep  their  c(»itracts, 
and  not  turn  the  contractee  over  to  the  uncer- 
tain remedy  of  an  action  at  law  for  damages 
for  nonperformance.  It  is,  in  my  judgment, 
one  of  the  most  important  functions  of  courts 
of  eqaity  to  prev«it  injuries  which  result  in 
damages,  in  all  instances  where  it  is  practica- 
ble to  do  so,  and  the  tendency  is  toward  ex- 
tending the  protecting  power  of  the  court  to 
cases  not  formerly  thougat  to  be  sufficient  to  in- 
voke its  actlMi." 

A  like  view,  I  think,  was  expressed  by  Mr. 
Justice  Pitney  for  the  Supreme  Court  of  the 
United  States  In  Central  Trust  Ca  v.  Chi- 
cago Auditorium  Ass'n,  240  U.  S.  581,  at 
page  591,  36  Sup.  Ct  412,  60  L.  Ed.  811,  L. 
B.  A.  1917B,  580,  considered  by  me  in  AUen 
V.  Distilling  Co.  of  America,  87  N.  J.  Eq. 
531,  at  page  543,  100  AtL  620. 

Vice  Chancellor  Van  Fleet,  In  Sternberg 
V.  O'Brien,  48  N.  J.  Eq.  370,  at  page  375,  22 
Atl.  348,  at  page  850,  in  dealing  with  a  case 
involving  the  enforcement  of  a  negative  cov- 
enant against  working  for  another  than  com- 
plainant, said: 

"A  court  of  equity,  in  exercising  its  prohib- 
itory power,  must  always  proceed  with  the  ut- 
most caution,  and  see  to  it  that  its  power  is 
not  so  exercised  oa  to  do  more  harm  than  good. 
The  power  exists  to  prevent  irreparable  wrong, 
and  should  not,  therefore,  be  used,  in  any  case, 
when  its  use  will  produce  the  very  result  it 
was  designed  to  prevent.  The  rule  is  funda- 
mental that  an  injunction  should  never  be 
granted  when  it  will  operate  oppressively  or 
contrary  to  the  real  justice  of  the  case,  or 
where  it  is  not  the  fit  and  appropriate  method 
of  redress  under  all  the  circumstances  of  the 
case,  or  when  the  benefit  it  will  do  the  com- 

Jilainant  is  slight  in  comparison  with  the  in- 
ory  it  will  do  the  defendant    The  great  office 


of  the  writ  is  to  protect  and  preserve,  not  to 
destroy.  •  •  •  when,  therefore,  a  court  is 
asked  either  to  deprive  a  person  of  this  right 
(the  right  to  labor)  or  to  abridge  it,  it  is  its 
duty,  before  it  acts,  to  consider  wiu  the  ut- 
most care  whether,  if  it  does  what  it  is  asked 
to  do,  it  will  not,  on  a  careful  comparison  of 
the  consequences,  do  more  injustice  than  jus- 

Sternberg  v.  O'Brien  has  been  dted  with 
approval  by  the  Court  of  Errors  and  Appeals 
in  Trenton  Potteries  Co.  v.  Ollphant,  58  N. 
J.  Eq.  507,  43  Atl.  723,  46  L.  R.  A.  255,  78 
Am.  St  Bep.  612,  and  In  Taylor  Iron  &  Steel 
Co.  V.  Nichols,  73  N.  J.  Eq.  684,  at  page  687, 
69  Atl.  186,  24  U  R.  A.  (N.  S.)  933,  133  Am. 
St  Rep.  753.  The  language  which  I  have 
quoted  from  it  was  quoted  by  Vice  Chancel- 
lor Learning,  In  the  case  of  Marvel  v.  Jonah, 
81  N.  J.  Eq.  869,  at  page  377,  86  Atl.  968. 
While  this  case  was  reversed  by  the  Court 
of  Errors  and  Appeals  In  Marvel  v.  Jonah, 
83  N.  J.  Eq.  295,  90  Atl.  1004,  Li  R.  A.  1915B, 
206,  Ann.  Cas.  1916C,  185,  the  language  quot- 
ed of  Vice  Chancellor  Van  Fleet  was  not 
criticized.  The  appellate  court  found  that 
the  equities  of  the  case  required  the  enforce- 
ment of  the  negative  covenants  then  under 
consideration.  I  am  familiar  with  what 
Vice  Chancellor  Pitney  said  in  Hennessy  v. 
Carmony,  60  N.  J.  Eq.  616,  25  Atl.  374.  re- 
Iterated  by  him  In  Law  v.  Smltb,  68  N.  J. 
Eq.  81,  90,  69  Atl.  327,  and  referred  to  by 
Vice  Chancellor  Backes  In  Rowland  t.  the 
New  York  Stable  Manure  Co.  (N.  J.  Ch.) 
101  AtL  521.  While  the  law  may  be  that  In 
the  class  of  cases  dealt  with  In  these  cases 
the  court  cannot  on  final  hearing,  weigh  the 
conveniences,  yet  I  think  It  settled  that  in 
the  class  of  cases  with  which  I  am  now 
dealing  the  court  may  consider  the  conse- 
quences, and  whether  or  not,  on  a  careful 
comparison  of  the  consequences,  its  decree 
may  not  do  more  injustice  than  Justice.  In 
the  class  of  cases  referred  to  by  Vice  Chan- 
cellor Pitney  the  ground  upon  which  the  Eng- 
lish courts  refuse  to  weigh  consequences  is 
that,  until  Parliament  acts,  private  property 
In  one  cannot  be  taken  for  public  use  or  the 
private  use  of  another,  and  the  ground  upon 
which  the  courts  In  this  state  refuse  Is  that 
the  Constitution  forbids  the  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation, and,  In  any  event  the  taking  of 
the  private  property  of  one  for  the  private 
uses  of  another.  But  at  the  time  the  Cour 
stitution  was  adopted  the  rules  governing  a 
court  of  equity  in  specific  performance  cases 
were  well  settled. 

[I]  In  considering  the  consequences  the  in- 
terests of  the  Drivei^Harrls  Company  may 
be  taken  into  account  The  three  individual 
defendants  were,  at  the  time  their  contracts 
were  made  with  Wilbur  B.  Driver,  employes 
of  the  Driver-Harris  Company,  and  that 
company  was  entitled,  as  against  others,  to 
their  continued  employment  and  good  wlU. 
That  the  employment  was  at  will  does  not 
alter  the  situation.    Frank  &  Dugan  t.  Her- 
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old,  63  N.  J.  Eq.  448,  at  page  451.  62  AO.  162; 
Nolce  v.  Brown,  39  N.  J.  Law,  669;  Bltch- 
man  C!oaI  &  Coke  Ck>.  t.  Mitchell,  245  V.  S- 
229,  38  Sap.  Gt  65,  62  L.  Ed.  260,  L.  B.  A. 
1918C,  497,  Ann.  Qua.  1918B,  461;  Qulnn  r. 
Leathern,  Ap.  Cases  1901,  p.  495;  Brennan 
V.  rnlted  Hatters,  73  N.  3.  Law,  729,  65  AtL 
165,  9  L.  B.  A.  (N.  S.)  254,  118  Am.  St  Bep. 
727,  9  Ann.  Cas.  698;  Jonas  Glass  Co.  t. 
Glass  Bottle  Blowers'  Association,  77  N.  J. 
Eq.  219,  79  AtL  262,  41  L.  B.  A.  (X.  S.)  445. 

The  effect  of  granting  the  relief  asked  for 
by  complainant  will  be  to  deprive  the  Driver- 
Harris  Company  of  the  services  of  its  em- 
ployte.  While  It  has  been  -held  that  the  ef- 
fect of  Injunctive  relief  upon  others  than  the 
I)artles  generally  cannot  be  considered  (Bow- 
land  v.  New  Tork  Stable  Manure  Co.  [N.  J. 
Cb.]  101  AtL  521,  at  page  524),  yet  it  seems 
to  me  that  the  rule  does  not  apply  In  cases 
of  the  nature  with  which  I  am  dealing, 
where  the  effect  of  the  Injunction  will  be  to 
destroy  a  property  right. 

As  stated  above,  the  larger  part  of  the 
output  of  the  Driver-Harris  Company  is  war 
material  which  can  be  produced  at  no  other 
plant  The  three  employes  are  essential  to 
the  organization.  To  deprive  the  Driver- 
Harris  Company  of  the  services  of  the  em- 
ploye at  this  time  would  result  in  great  loss 
and  damage  to  it  It  might  result  in  the 
taking  over  of  the  plant  by  the  government 
If  the  testimony  before  me  Is  to  be  believed, 
In  no  other  way  could  the  government  ade- 
quately protect  itself.  The  scheme  which 
resulted  In  the  making  of  the  contracts  had 
Its  genesis  at  a  time  when  Wilbur  B.  Driver 
was  a  director  of  the  Driver-Harris  Compa- 
ny and  under  a  duty  to  iL  The  employes 
signed  the  contracts  only  after  persistent 
persuasion.  The  pnblic  interests  require 
that  they  shonld  continue  employment  with 
the  Driver-Harris  Company. 

Vice  Chancellor  Van  Fleet  In  Sternberg  t. 
O'Brien,  48  N.  J.  Eq.  870,  at  page  372,  22 
AtL  348,  at  page  349,  quoted  with  approval 
Chief  Justice  Best  in  Homer  v.  Ashford,  S 
Blng.  322-326,  as  follows: 

"  The  law'  •  •  •  'will  not  permit  any  one 
to  restrain  a  person  from  doing  what  the  pub- 
He  welfare  and  his  own  interests  reoalre  that 
he  should  do.' " 

Assuming  now  that  the  complainant  has 
shown  that  the  services  of  the  employfe  are 
of  so  special,  unique,  or  extraordinary  char- 
acter as  that  they  will  be  of  great  advantage 
to  complainant,  this  court  Is  without  power 
to  compel  the  employes  to  render  to  the  com- 
plainant those  special,  unique,  or  extraordi- 
nary services.  By  restraining  the  indlvldnal 
defendants  from  laboring  for  the  Driver-Har- 
ris Company,  it  is  hoped  by  the  complainant 
that  they  wlU  be  compelled  to  work  fmr'blm, 
but  there  is  no  certainty  of  this. 

I  am  not  however,  convinced  that  the  serv- 
ices of  the  employes  are  of  such  a  special, 
unique,  or  extraordinary  character,  oonsider- 
Inf;  the  situatioa  of  the  complainant,  as  that 


an  Injunction  shoold  Issne.  It  Is  true  that 
the  services  are  essential  to  the  conduct  of 
the  business  of  the  Driver-Harris  Company, 
but  it  does  not  necessarily  follow  that  they 
are  essential  to  the  conduct  of  the  buslnem 
of  complainant.  Complainant  has  not  yet 
established  such  a  business  as  that  the  serv- 
ices of  the  individual  defendants  are  requir- 
ed. I  do  not  believe  that  the  services  are 
required  for  the  establishment  of  the  busi- 
ness contemplated  to  be  established.  It  may 
be  many  months  before  complainant  is  in  a 
I)Osltiofi  where  the  special,  unique,  or  extraor- 
dinary services  will  be  of  benefit  to  him. 
If  this  court  should  at  this  time  grant  aa 
injunction  it  would  be  in  effect,  I  think,  en- 
forcing by  injunction  a  contract  for  ordinary 
personal  services,  the  right  to  grant  whfch 
was  at  least  questioned  by  the  Court  oC  Er- 
rors and  Appeals  in  Taylor  Iron  &  Steel  Co. 
V.  Nichols,  73  N.  J.  Eq.  684,  at  page  691,  60 
AtL  186,  24  L.  B.  A.  (N.  S.)  933,  133  Am. 
St  Bep.  763. 

Considering  all  of  the  drcumstances,  I  am 
of  the  opinion  that  the  decree  asked  for  by 
complainant  would  do  more  injustice  than 
Justice,  and  this  relief  will  be  denied. 

Second.  Will  the  contracts  be  canceled  or 
will  the  complainant  be  permitted  to  seek 
such  remedy  as  he  may  at  law? 

The  indlvldnal  defendants  and  the  Driv«>. 
Harris  Company  Insist  that  the  contracts 
were  obtained  under  aacta  drcumstances  aa 
that  they  are  void  or  voidable,  both  at  law 
and  in  equity,  and  should  be  canceled  by  the 
court 

[7]  It  must  be  taken  aa  settled  that  the 
employer  has  a  ^pn^erty  right  in  the  serv- 
ices of  his  employes,  and  Is  entitled  to  pro- 
tection against  interference  with  no  Buffldent 
justlflcatlon.  Lumley  v.  Oye,  2  B.  &  B.  216; 
Qulnn  V.  Leathem,  Ap.  Cases  1901,  496; 
Nolce  V.  Brown,  39  N.  J.  Law,  669;  Frank  it 
Dugan  V.  Herold,  63  N.  J.  Eq.  443,  62  AtL 
152 ;  Jonas  Glass  Co.  ▼.  Glass  Bottle  Blow- 
ers' Ass'n.  77  N.  J.  Eq.  219,  79  AtL  262,  41 
L.  B.  A.  (N.  S.)  445;  Hltchman  Coal  &  Coke 
Co.  V.  Mitchell,  245  U.  S.  229,  38  Sup.  Ct  65. 
62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1918B,  461.  And  it  is  likewise  true  that  an 
employe  at  will  may  at  any  time  leave  his 
employer,  and  that  a  stranger  may,  by  an 
offer  of  higher  wages,  induce  him  to  leave 
his  employment  and  become  employed  wltli 
the  stranger.  A  stranger  may  not,  however. 
Interfere  with  the  employment  for  no  Justi- 
fiable reason. 

In  this  dass  of  cases  motive  plays  a  moat 
Imimrtant  part  It  is  Insisted  by  Wilbur  B. 
Driver  that  his  purpose  la  inducing  the  em- 
ployes to  leave  the  Driver-Harris  Company- 
was  to  advantage  himself,  in  that  he  intend- 
ed to  establish  a  business  and  that  the  em- 
ployes were  essential  to  him.  While  this 
may  have  been  one  of  his  purposes,  I  have 
already  held  that  he  also  deliberately  pur- 
posed to  injure  the  Driver-Harris  Company. 

Whether,  considering  all  the  drcumstances 
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or  voidable  I  find  it  unnecessary  to  dedde, 
because  I  have  reached  the  conclusion  that 
the  contracts  are  voidable,  at  least,  upon 
another  ground. 

[I]  At  the  time  the  contracts  were  entered 
Into  the  nation  was  at  war,  and  all  of  Its 
energies  were  directed  toward  the  successful 
prosecution  of  the  war.  It  was  necessary, 
of.  course,  that  war  materials  should  be  pro- 
duced, and  that  such  production  should  not 
be  Interfered  with.  In  order  that  this  pro- 
duction mlglit  be  accomplished,  it  was  essen- 
tial that  the  plants  engaged  in  the  production 
Of  war  material  should  have  an  adequate 
supply  of  labor.  Hie  policy  of  lie  govern- 
ment necessarily  was  that  labdr  engaged  in 
war  industries  should  remain  static;  that 
disputes  with  respect  to  wages  and  conditions 
should  be  settled  through  g^ovemment  agen- 
cies. This  public  policy  had  been  announced 
by  various  government  boards  established 
nnder  the  authority  of  acts  of  Cbngress. 
The  situation  became  such  that  prior  to  the 
hearing  of  this  case  a  government  regula- 
tion had  been  Issued  under  which,  after  the 
1st  of  August,  the  government  took  control 
of  the  supply  of  ordinary  labor.  The  fact 
that  it  did  not  act,  however,  unUl  August 
1st,  does  not  Indicate  that  there  was  not  in 
existence  at  the  time  these  contracts  were 
made  a  distinct  public  policy  whl(9i  must  be 
recognised  and  considered  by  the  court. 

[14]  Ftabllc  iMrilcy  has  been  defined  as  that 
principle  of  law  which  holds  that  no  person 
can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public,  or  against  the 
public  good,  wtaldi  may  be  designated,  as  It 
sometimes  has  been,  the  policy  of  the  law, 
or  public  p<dlcy  In  relation  to  the  admlnls- 
tratloD  of  the  law  (13  Corpus  Juris,  tit 
"Ck)ntract8,"  {  360,  and  cases  dted). 

While  it  may  be  too  mudi  to  say  that 
there  was  any  public  policy  which  prevented 
labor  from  moving  from  plant  to  plant  of 
its  own  volition.  Induced  by  ofTer  of  higher 
I>ay  or  what  not,  yet  I  think  It  safe  to  say 
that  there  was  a  public  policy  wliich  was 
offended  when  a  person,  for  his  own  advan- 
tage, deliberately  proceeded  to  demoralize  an 
organization  the  continuance  of  which  was 
essential  to  the  production  of  necessary  war 
materlaL 

I  agree  with  Jessell,  Master  of  the  Bolls, 
in  Sun  Printing  Beglsterlng  Co.  v.  Sampson, 
19  Eo,  462,  465,  23.  H).  R.  C,  696,  who  said: 

"It  must  not  be  forgotten  that  yon  are  not 
to  extend  arbitrarily  thoee  rules  which  say 
that  a  gifen  contract  is  void  as  being  against 
poblic  policy,  becanse  if  there  is  one  thing 
which  more  than  any  other  public  policy  re- 
quires it  is  that  men  of  full  age  and  of  compe- 
t«Dt  understanding  shall  have  the  ntmost  lib- 
erty of  contracting,  and  that  their  contracts, 
when  entered  into  ireely  and  voluntarily,  shall 
be  held  sacred,  and  shall  be  enforced  by  the 
courts  of  justice.  Therefore  yon  have  this  para- 
mount pobllc  policy  to  conAder— that  you  are 
not  lightly  to  interfere  with  this  freedom  of 
contract."  | 


should  be  permitted  to  live  his  own  life, 
unhampered  by  any  restrictions  except  such 
as  are  necessary  for  the  public  welfare.  Ap- 
plying the  test  which  I  think  must  always 
be  applied  to  a  sumptuary  rule,  i.  e.  Its  neces- 
sity for  the  public  welfare,  not  Its  tendency 
toward  the  public  good,  I  find  that  the  rule 
of  public  policy  I  conclude  exists  is  grounded 
upon  a  puMic  necessity  Just  as  urgent,  cer- 
tainly, as  that  which  renders  contracts  in- 
volving an  immoral  consideration  void. 

It  is,  of  course,  recognized  that,  in  order 
that  the  freedom  to  contract  may  be  pre- 
served, in  national  anergendes  it  must  be 
abridged.  Ordinarily  this  is  accomplished 
by  direct  action  of  the  government  through 
the  Legislature  or  executive.  I  think,  how- 
ever, that  contracts,  even  if  not  contrary  to 
any  express  statutory  enactment  or  govern- 
mental regulation,  may.  be  so  exposed  to  a 
definite  public  policy,  which  may  be  gathered 
from  the  laws  and  regulations  In  efl^ect,  as 
that  it  may  be  at  least  voidable. 

At  the  time  the  contracts  were  entered 
into,  and  It  was  contemplated  by  Wilbur  B. 
I>rlver  that  a  new  business  should  be  estab- 
lished, the  government  bad  officially  dis- 
couraged the  establishment  of  new  Industries 
in  New  Jersey  and  certain  adjoining  states 
because  of  the  fuel  situation.  It  had,  as 
.a)>ove  stated,  taken  control  of  the  issuance 
of  securities  for  capital  for  new  business 
because  of  the  money  situation.  The  estab- 
lishment of  the  new  business  contemplated 
by  Wilbur  B.  Driver  was  one  within  the 
government  regulations. 

It  is  said  (13  Corpus  Juris,  tit.  "Con- 
tracts," S  362)  that  there  are  many  things 
whldi  the  law-  does  not  expressly  prohibit  or 
penalize  which  are  so  mischievous  In  their 
tendency  that  on  grounds  of  public  policy 
they  are  not  permitted  to  be  tbe  subject  of  an 
enforceable  agreement;  that  puUlo  policy 
varies  with  the  time  and  place;  and  tliat 
the  mere  fact  that  a  precedent  cannot  be 
found  will  not  prevent  a  court  from  declaring 
a  contract  void  as  against  public  policy. 
Upon  its  being  brought  clearly  to  the  atten- 
tion of  the  individual  defendants  that  the 
effect  of  their  performance  of  their  con- 
tracts would  oiterate  to  the  disadvantage  of 
the  government  they  forthwith  repudiated 
them,  and  the  contracts  remained  wh(^ 
executory.  I  think  that  under  the  drcum- 
Btances  they  were  within  thelx  legal  rij^ts, 
and  that  no  action  can  be  brought  upon  the 
contracts,  either  in  law  or  equity. 

I  must  not  be  considered  as  intimating 
that  it  Is  a  complete  defense  in  law  or  eqult?, 
in  an  action  brought  upon  a  contract,  that 
the  effect  of  the  performance  at  the  contract 
would  be  to  injuriously  affect  the  govern- 
ment In  a  war  activity.  Nor  do  I  Intimate  an 
opinion  as  to  whether  there  may  be  a  re- 
covery upon  an  executed  contract  for  the 
sale  of  merchandise  such  as  sugar,  for  in- 
stance^ in  violation  of  government  regula- 
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tlons.  Nor  do  I  tntltnate  that  in  the  instant 
case,  If  the  empIoyiSs  had  worked  for  Drirer, 
there  conld  be  no  compensation  recovered  by 
them  for  their  services.  Principles  of  law 
which  I  am  not  now  considering  would  In 
such  instances  have  their  application. 

[1-11]  What  I  hold,  and  all  that  I  hold,  is 
that  contracts  obtained  as  a  part  of  a  scheme 
which.  If  successful,  would  have  the  effect  of 
disrupting  the  organization  of  a  plant  engag- 
ed in  the  manufacture  of  war  material,  es- 
sential to  the  prosecution  of  the  war,  are 
voidable  so  long  as  they' remain  executory. 
And  this  is  so,  whether  the  parties  intended 
to  advantage  themselves  and  had  In  mind  no 
thought  of  injury  to  the  government  or  not 

The  rule  that,  where  a  contract  is  void  as 
against  public  poUcy,  the  parties  will  be 
left  by  the  court  in  the  situation  In  which 
the  court  finds  them  when  they  are  in  pari 
ddicto,  has  no  application  in  the  case  at  bar. 
In  the  first  place,  the  parties  are  not  In  pari 
delicto.  The  contracts  on  their  face  are  valid. 
The  purpose  of  Injuring  the  organization  of 
the  Driver-Harris  Company  was  in  the  mind 
of  Wilbur  B.  Driver  alone.  It  was  not  in  the 
minds  of  the  employes.  If  the  rule  referred 
to  applied  to  this  class  of  cases  at  all,  the 
instant  case  would  be  within  the  exceptions 
referred  to  in  13  Corpus  Juris,  H  474f  *T5. 

While  ordinarily  the  question  as  to  wheth- 
er a  contract  is  contrary  to  public  policy  is 
to  be  determined  by  the  court,  yet  there  have 
been  cases  In  whlcli,  where  the  question  de- 
pended upon  the  drcumstancea  under  which 
the  contract  was  entered  into,  it  has  been 
left  to  the  Jury  as  a  question  of  ta.ct  6  Rul- 
ing Case  Law,  tit  "Contracts,"  {  lia 

At  the  time  the  employes  entered  into  the 
contracts  they  had  no  knowledge  that  the 
contracts  were  part  of  a  idan  contrary  tq  pub- 
lic iwUcy.  Either  the  complainant  had  such 
knowledge  or  he  had  not  If  he  had  knowl- 
edge he  was  guilty  of  fraud,  and  there  was 
fraud  on  one  part  or  mistake  on  the  other. 
If  he  bad  no  knowledge,  there  was  mutual 
mistake.  In  either  event,  the  Jurisdiction  of 
this  court,  about  which  there  has  been  raised 
no  question,  is  complete. 

The  employte  in  repudiating  the  contracts 
did  only  that  which  a  sound  public  policy 
required  them  to  do  at  the  time.  The  entire 
issue  has  been  submitted  to  the  court  I 
am  determining  this  case  not  oaily  npon  the 
ground  that  the  contracts  are  unenforceable 
in  equity,  but  upon  the  ground  that  the  con- 
tracts are  unenforceable  either  in  law  or  in 
equity.  Equity,  having  assumed  Jurisdiction, 
will  determine  the  entire  controversy  In  or- 
der to  prevent  a  multiplicity  of  suits.  I 
think  the  indlvidnal  defraidants  are  entitled 
to  a  cancellatloii  of  their  contracts. 

Third.  Should  complainant  be  enjoined 
from  enticing  away  employes  of  defendant 
Driver-Harris  Company? 

In  view  of  the  fact  that  the  government 
has  taken  over  the  supply  of  labor  in  such 
industries  as  the  Driver-Harris  Company, 


and  Inasmuch  as  it  does  not  appear  that  WU- 
bur  B.  Driver  Intends  to,  or  that  If  he  did 
so  Intend,  he  could,  pursue  the  tactics  com- 
plained of,  I  think  there  is  no  necessity  for 
the  relief  atikeA  for  under  this  head,  and 
will  deny  the  application  for  an  injunction 
without  prejudice,  expressing  no  opinion  up- 
on the  merits. 

[12,13]  Fourth.  Should  Driver-Harris  Com- 
pany be  enjoined  from  interfering  with  the 
business  of  the  complainant  and  the  Mur- 
ray Wire  Company  and  the  Wilbur  B.  Driver 
Company  in  the  manner  set  forth  in  the  cross- 
bill of  said  defendants? 

The  charge  is  that,  in  order  to  annoy  and 
Impede  Driver,  the  Driver-Harris  Company 
protested  to  -the  Secretary  of  State  against 
the  granting  of  a  charter  to  the  Wilbur  B. 
Driver  Company,  to  the  War  Industries 
Board,  to  the  Capital  Issues  Committee,  to 
the  Priority  Commissioner,  and  to  various 
other  governmental  agencies  against  the  es- 
tablishment of  the  business  contemplated  to 
be  established  by  Driver;  that  in  these  pro- 
tests certain  false  representations  were 
made:  that  the  Driver-Harris  Company  al- 
so, by  threats  and  false  representations.  In- 
duced the  individual  defendants  to  break 
their  contracts;  and  that  it  made  false  mis- 
representations to  customers  or  prospective 
customers  of  the  complainant  or  the  Murray 
Wire  Company  with  the  result  that  the  busi- 
ness of  the  complainant  has  been  affected; 
and  It  is  said  tliat  the  actions  of  the  Drivu'- 
Harrls  Contpany  tend  to  stifle  competition. 

So  far  as  the  protest  to  the  Secretary  of 
State  is  concerned,  it  was  Justified.  The  sim- 
ilarity of  the  name  "Wilbur  B.  Driver  Oom- 
pany"  to  the  name  "Driver-Harris  Compa- 
ny," under  the  drctunstances,  is  sufficient  to 
warrant  a  protest  Whether  the  use  of  the 
name  will  be  enjoined  or  not  Is  another  ques- 
tion. The  protests  which  were  made  to  the 
government  boards  and  officials  were  made  t» 
boards  and  officials  created  by  law  for  the 
very  purpose  of  passing  upon  the  subject- 
matters  referred  to  in  the  protests. 

There  Is  no  direct  proof  of  express  malice 
on  the  part  of  the  Driver-Harris  Company. 
There  is  no  proof  that  any  statements  made 
by  the  Driver-Harris  Company  were  so 
false,  and  knowingly  false,  as  tb&t  malice 
can  be  implied.  Most  of  the  statements  are 
backed  up  by  the  testimony  of  the  govern- 
ment officials  In  charge  of  the  particular 
work.  The  only  statement  that  is  contained 
In  any  of  the  letters  that  is  at  all  out  of  the 
way  is  that  Driver's  actuating  motive  was 
revenge.  It  may  be  that  his  actuating  mo- 
tive was  not  revenge,  but  I  cannot  say  that 
one  of  hts  motives  was  not  revenge.  I  think 
the  Driver-Harris  Company  had  reasonable 
grounds  to  suppose  that  his  motive  was  re- 
venge. The  officers  of  the  Driver-Harris 
Company  may  have  made  the  statement  or 
statements  that  Driver  had  failed,  and  that 
he  had  not  performed  his  obligations  to  pei^ 
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sons  wbom  be  was  morally  obligated  to  pro- 
tect wben  be  returned  to  the  Driver-Harris 
Company.  These  statements,  if  made,  were 
not  sent  broadcast  They  were  made.  If  at 
all,  by  employer  to  employ^  I  cannot  say 
that  they  were  suflBclent  to  warrant  any  In- 
junctive relief.  It  would  have  to  be  a  strong 
case,  Indeed,  before  this  court  would  enjoin 
a  defendant  with  proceeding  with  remedies 
apparently  open  to  him,  and  that  is  what  I 
am  asked  to  do  on  this  brandi  of  the  case. 
I  do  not  mean  to  say  that  the  exercise  of 
legal  remedies  may  not  be  so  vexations  as 
to  warrant  this  court  intervening,  but  no 
sudi  situation  has  developed  here.  The  re- 
lief asked  for  will  be  denied. 

I  will  advise  a  decree  in  accordance  with 
tills  opinion.  Settle  the  decree  on  three 
days'  notice. 

<8»  N.  J.  Bq.  S78) 
CROSS  v.  PRINTING  CORPORATION. 

(No.  45/177.) 

(Court  of  Chancery  of  New  Jersey.    Aug.  81, 
1918.11 

fSvUabu*  Iv  tit*  Court.) 

1.  OOBFOBATIONB   «=»687— RlQHTS    AND    POW- 

KB8— Attack  on  Chattel  Mobtoaqe. 
A  receiver  of  a  foreign  corporation,  whether 
appointed  under  the  statute  or  the  general  equi- 
ty power  of  the  court,  may,  in  the  right  of  cred- 
itors, .  attack  a  chattel  mortgage  for  defects  in 
recording. 

2.  CHATTEI,  BfOBTOAGZS  «=>63  —  AlTIDAVIT — 
OONBIDBBATION. 

An  affidavit  annexed  to  a  chattel  mortgage, 
reciting  merely  that  the  consideration  is  so  much 
money,  is  fatally  defective,  and  the  mortgage  is 
invalid  as  against  a  receiver  of  a  foreign  corpo- 
ration. 
8.  Chattel  Mobtoaoes  ^3>17— Mobtoaoe  bt 

Agent   or  Corporation  —  Vauditt  as 

Aoainst  Cbeditobs. 
When  goods  are  purchased  by  a  corporation 
for  its  use,  and  are  delivered  to  it,  but  paper  ti- 
tle lodged  for  an  instant  in  the  name  of  an 
agent  of  the  corporation  who  gives  a  chattel 
mortgage  to  the  vendor,  all  with  the  knowledge 
of  the  vendor,  the  chattel  mortgage  is  void  as 
against  the  creditor  of  the  corporation,  the  agent 
never  having  any  present  intsrest,  actual  or  po- 
tential, in  the  goods. 

f Additional  SyUalui  >y  Editorial  Staff.) 

4.  Chattel  Hobtoaoes  «=9l92  —  Delay  in 
Recobdino. 
Chattel  mortgage  not  recorded  until  one 
month  after  its  date  was  invalid  as  against  all 
of  the  mortgagor's  creditors  who  had  claims  ex- 
isthig  at  the  time  of  the  recording  of  the  mort- 
gage. 

Bill  by  Covert  Cross  against  the  Prlntiiig 
Corporation,  a  Maryland  corporation,  to  de- 
termine the  validity  of  two  chattel  mortga- 
ges. Chattel  mortgages  decreed  invalid,  and 
claims  of  mortgagees  allowed  as  general 
dalms. 

Joseph  Kraemer,  of  Newark,  for  complain- 
ant and  receiver.  Oeorge  Porter,  for  es- 
tate of  Daniel  H.  Tolman.  Nathan  Erllch, 
of  Newark,  for  Louis  ModeU.    Hartshome, 


Inley  &  Leake  and  John  O.  Muller,  all  of 
Jersey  City,  for  Conner,  Fendler  &  (}o. 

liANU;  y.  C.  [1]  The  qnestion  to  be  de- 
termined is  the  validity  of  two  cliattel  mort- 
gages, one  purporting  to  be  made  by  the 
Printing  Corporation  to  Danier  H.  Tolman, 
dated  December  31,  1917,  to  secure  the  sum 
of  $1,200;  the  other  purporting  to  be  made 
by  A.  E.  Sumner  to  Conner,  Fendler  &  Co., 
dated  March  15,  1918,  to  secure  the  sum  of 
$670.  The  validity  of  the  respective  mort- 
gages is  challenged  by  the  receiver  of  the 
Printing  Corporation,  as  well  as  by  Model!, 
a  Judgment  creditor  of  A.  E.  Sumner  and 
the  Printing  Corporation.  The  receiver  was 
appointed  under  the  statuta  The  corpora- 
tion is  a  foreign  corporation.  I  think  that 
he  was  properly  appointed  under  the  stat- 
ute (Atwater  v.  Baskerville,  104  Atl.  310, 
and  Dolan  y.  Universal  Fire  Brick  Co.,  1(M 
Atl.  88),  and  that  he  may  attack  the  chat- 
tel mortgage  in  the  right  of  creditors.  Gra- 
ham V.  Speilmann,  60  N.  J.  Eq.  120,  24  AtL 
671.  Even  if  it  be  assumed  that  he  was  ap- 
pointed under  the  general  equity  power  of 
the  court,  I  think  he  may  attack  the  chattel 
mortgages  upon  the  reasoning  of  Brockhurst 
V.  Cox,  71  N.  J.  Bq.  703,  64  AO.  182,  affirmed 
72  N.  J.  Eq.  950,  73  Atl.  1117. 

[I]  I  win  deal  with  the  Tolman  mortgage 
first.  The  affidavit  of  consideration  recites 
merely'  that  the  true  coDsideratlon  of  the 
mortgage  Is  the  sum  of  $1,200.  This  is 
fatally  defective,  under  Chattel  Mortgage 
Act,  i  4  (1  Comp.  Stat  page  468);  Ehler  v. 
Turner,  88  N.  J.  Eq.  68;  Gollerd  v.  Tnlly, 
77  N.  J.  Eq.  439,  77  AtL  1079,  affirmed  78 
N.  J.  Eg.  657,  80  AtL  491,  Ann.  Gas.  1912C, 
78.  The  diattel  mortgage  is  therefore  void, 
against  the  receiver. 

^nie  dalm  of  the  Tolman  estate  will  be  al- 
lowed as  a  general  claim  for  the  amount 
actually  advanced  by  Tolman  to  the  corpo- 
ration. The  amount  of  the  usury  or  bonus 
will  be  deducted,  and  for  this  reason:  The 
loan  was  authorized  at  a  meeting  of  the 
board  of  directors.  The  meeting  was  not 
properly  called.  One  of  the  directors  was 
not  notified.  While  the  oorimratlon  is  lia- 
ble, I  think,  A>r  the  amount  of  money  actu- 
ally received  by  It  and  expended  for  Us 
benefit,  I  do  not  think  it  Is  liable  for  the 
usury.  Payment  of  the  bonus  would  be  Jus- 
tified only  by  express  contract,  and  there  is 
DO  evidence  from  which  I  can  find  that  Sum> 
ner  was  authorized,  either  expressly  or  Im- 
pliedly, to  make  such  a  contract 

[4]  With  respect  to  the  claim  of  the  Con- 
ner-Fendler  Company,  I  find  the  facts  to 
be  that  arrangements  between  a  representa- 
tive of  Conner,  Fendler  &  (k>.  and  Sumner 
for  the  purchase  of  certain  goods;  that  It 
was  contemplated  by  l>oth  parties  that  the 
goods  should  be  purchased  by  the  corpora- 
tion;  that  Conner,  Fendler  &  Co.  knew  that 
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the  goods  were  to  be  Installed  in  the  plant 
of  the  corporation;  that  at  the  last  minute 
the  suggestion  was  made  by  the  represen- 
tative of  Conner,  Fendler  &  Co.  that  the 
goods  shonld  be  sold  In  the  name  of  Sumner 
and  that  Sumner  should  give  the  chattd 
mortgage.  The  chattel  mortga^^  was  dated 
March  15,  1918,  and  was  not  recorded  un- 
til April  IS,  1918.  There  is  no  donbt  but  that 
the  chatty  mortgage  Is  invalid  as  against 
all  creditors  of  Sumner  who  had  claims  ex- 
isting at  the  time  of  the  record  of  the  chat- 
tel mortgage,  April  16,  1918.  Boe  ▼.  Medlng, 
58  N.  J.  Eq.  350,  30  AU.  587,  33  AtL  391; 
BroCkhurst  v.  Cox,  supra;  Wilkinson,  Gad- 
dis  &  Co.  V.  Boblen,  88  N.  J.  Law.  680,  97 
Atl.  279.  But  with  the  creditors  of  Sumner 
I  have  no  concern. 

[81  I  find  that,  although  the  goods  were 
nominally  purchased  in  the  name  of  Sum- 
ner, they  were  actually  purchased,  with  the 
knowledge  of  all  parties,  by  and  for  the 
corporation;  that  Sumner  acted  as  the  agent 
of  the  corporation  at  the  time  he  purchased 
the  goods,  and  at  the  time  he  gave  the  chat- 
tel mortgage;  that  the  chattel  mortgage,  net 
being  given  in  the  name  of  the  corporation, 
is  invalid  as  against  its  creditors.  To  per^ 
mit  parties  to  purchase  goods  and  to  have 
apparent  legal  title  lodged  for  an  instant  of 
time  in  an  agent,  and  have  that  agent  give 
a  diattel  mortgage^  which,  uix>n  being  re- 
corded, would  be  valid,  as  against  tfredltors 
of  the  purchaser  would  open  the  door  to 
fraud,  and  would  in  efTect  nullify  the  re- 
cording provisions  of  the  Chattel  Mortgage 
Act  The  goods  sold  never  were  the  prop- 
erty of  Sumner,  but  were  from  the  time  of 
purchase  the  property  of  the  corporation. 
Snmner  never  had  a  present  property,  ei- 
ther actual  or  potential,  in  the  things  mort- 
gaged. Looker  v.  Peckwell,  88  N.  J.  Lew, 
258;  Smlthhunt  r.  Edmonds,  14  N.  J.  Bq. 
408;  Cumberland  National  Bank  t.  Bakor, 
67  N.  J.  Eq.  281,  40  Atl.  850. 

The  question  as  to  the  ownership  of  these 
goods  as  affecting  the  ri^ts  ofModell,  baa 
also  been  submitted  to  me^  and  the  foregoing 
disposes  of  this  feature  of  the  case.  The 
claim  of  Conner,  Fendler  ft  Co.  will  be  al- 
lowed as  a  general  claim  against  the  as- 
sets of  the  oorpM-ation. 

I  will  advise  an  order  in  accordance  with 
foregoing  ctrndnalons.  Settle  order  od  three 
days'  notice. 

(g»  N.  J.  Bq.  4M) 

OLABK  et  al.  t.  PAINTED  POST  LT7MBEB 
CO.    (No,  48/878.) 

(Conrt  of  Chancery  of  New  Jersey.    Aug.  19, 

L  COBPOBATIOnS  «=s>682— FOBKION    COBP<»A- 
TioNB  —  Insolvbnct  —  PsiXXBENOnS  —  Do- 
UESTic  CBEorroBs. 
Domestic  creditors  are  not  entitled  to  a  pref- 
erence over  foreign  creditors  in  case  of  alsao- 


Intion  or  InBolvency  of  a  foreten  corporation,  in 
view  of  Corporation  Act,  {|  58,  86,  86. 

2.  COBPOKATIOHS      «=688— INSOLVENCY— DlS- 

TBrBtmoN  or  Assets— Foreign  CREorroBS. 
The  coorta  of  this  state  cannot  force  a  for- 
eign creditor  of  a  foreign  corporation  to  submit 
his  claims  to  domestic  tribunala  under  penalty  of 
losing  the  right  to  a  participation  in  the  dis- 
tribution of  tibe  assets  of  such  corporation  on  its 
insolvency,  but  such  foreign  creditors  may  be 
forced  to  submit  their  claims  as  to  assets  within 
the  state. 
8.  COSFORATTONS  ^=9688  —  DlSTBIBTTTIOIT  OW 

Assets — Foreiqn  BECEivEBSHrp. 
Where  a  foreign  receiver  has  been  appointed 
for  a  foreign  corporation,  and  an  ancillary  re- 
ceiver has  been  appointed  in  this  state,  domestic 
creditors,  who  have  filed  claims  in  this  state, 
may  have  the  validity  of  their  claims  settled 
here,  whereupon  such  assets  may  be  removed  to 
the  foreign  trfbtmal  for  distribudiw. 

Proceeding  by  William  H.  Olark  and 
Charles  H.  Brewster  against  the  Painted 
Post  Lumber  Company  for  the  appointment 
of  a  receiver.  On  motion  to  pay  over  funds  to 
foreign  receiver.    Motion  granted. 

Robert  M.  Boyd,  Jr.,  of  Montclalr,  for  New 
Jersey  receiver.  Lloyd  Thompson,  of  West- 
field,  fcH:  foreign  creditors.  Mark  Townsend, 
Jr.,  of  Jersey  City,  for  Omer  O.  Russell,  a 
domestic  creditor. 

LANEk  V.  a  Painted  Post  Lumber  Com- 
pany la  an  insolvent  corporation  of  the  state 
of  New  York.  After  a  receiver  had  been  ap- 
pointed In  New  York,  application  was  made 
to  this  court,  under  the  provisions  of  the 
Corporation  Act,  I  66,  as  amended  (P.  L. 
1912,  p.  586),  for  the  appointment  of  a  re- 
ceiver in  this  Jurisdiction.  Such  receiver  was 
aKKilnted.  He  gathered  in  all  the  assets  In 
this  state,  and  no>w  has  In  his  hands  as  the 
proceeds  thereof  some  $6,000.  An  order  was 
made  on  June  12,  1917,  requiring:  credlttHV 
to  file  their  claims  within  two  monOis  of  the 
date  thereof.  Claims  of  domestic  creditors, 
as  filed  with  him,  aggregate  some  $2,000; 
claims  of  foreign  creditors,  as  filed  with  him, 
aggregate  approximately  $10,000. 

The  receiver  now  seeks  to  settle  his  ac- 
counts as  receiver  under  appointment  by  this 
court,  and  prays  for  an  order  that  be  may 
pay  the  balance  over  to  himself  in  his  ca- 
pacity as  receiver  appointed  in  New  Xotk. 
The  New  Jersey  creditors  object,  insisting, 
first,  that  they  are  entitled,  so  far  as  the 
assets  In  this  state  are  concerned,  to  a  pref- 
erence; and,  second,  that,  if  not,  this'  court 
should  so  control  the  assets  within  this  state 
as  that  domestic  creditors  will  not  be  forc- 
ed Into  another  Jurisdiction  to  obtain  pay- 
ment of  the  amounts  to  which  they  may  be 
entitled  from  the  assets  of  the  estate  upon 
a  general  distribution. 

[1]  First.  Domeetlo  creditors  are  not  en- 
titled to  a  preference.  The  policy  of  this 
state^  expnaaeO.  in  its  statute  law  Is  not  to 
prefer  domestic  creditors  over  foreign  cred- 
itors, in  any  case  of  dissolution  or  insolvency- 
Section   08,   Act   CXmoemlng   Corporatlooa^ 
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Revision  of  1896  (S  Gomp.  Statntea,  p.  1687); 
sections  85  and  86,  same  act  (2  Oomp.  Stat- 
otes,  p.  16S2).  The  Nenr  Jersey  creditors  rely 
upon  the  language  of  Chief  Justice  Beaaley 
In  Hnrd  v.  Elizabeth,  41  N.  J.  Law,  1,  at 
page  3,  In  which  case  the  Chief  Justice, 
speaking  of  the  iMwer  of  a  receiver  to  soa 
In  a  foreign  jurisdiction,  said: 

"It  [the  power]  could  not  be  exerdied  in  a  for- 
eign jurisdiction  to  the  disadvantage  of  creditors 
resident  there,  because  it  is  the  policy  of  ev- 
ery government  to  retain  in  its  own  bands  the 
property  of  a  debtor  until  all  domestic  claims 
against  it  have  been  satisfied." 

But  the  Chief  Justice,  I  think,  did  not 
mean,  by  "satisfied,"  •'paid  In  full."  What 
be  meant  was  that  the  court  would  not  per- 
mit the  exercise  of  power  by  a  foreign  re- 
ceiver, unless  It  were  certain  that  the  legal 
rights  of'  domestic  creditors  would  be  pro- 
tected. In  Irwin  v.  Granite  State  Provident 
Association,  56  N.  J.  Bq.  244,  88  Atl.  680, 
Reed,  Vice  Chancellor,  held  that  the  assets 
within  this  state  did  not  change  la  the  least 
the  proportion  to  which  the  New  Jersey 
shareholders  would  be  entitled;  that  the  as- 
sets here  were  to  be  taken  into  account  as  a 
part  of  the  fund  to  be  distributed.  In  Stone 
T.  N.  J.  &  Hudson  River  By.  Co.,  75  M.  J. 
Law,  172,  66  Atl.  1072,  the  Supreme  Courl^ 
tbroo^  Mr.  Justice  Swayse,  said: 

"It  is  urged,  however,  that  the  present  plain- 
tiff is  a  foreign  receiver,  and  the  defendant  a 
New  Jersey  corporation.  We  are  unable  to  see 
why  these  facts  should  be  allowed  to  give  the 
Mew  Jersey  creditor  an  advantage  over  other 
creditors.  We  do  not  allow  a  forrign  receiver 
to  exercise  his  powers  in  our  jurisdiction  to  the 
disadvantage  of  creditors  resident  here:  but, 
■object  to  this  restraint,  comity  requires  that  he 
should  be  acknowledged  and  aided.  Hnrd  v. 
EUeabeth,  12  Vroooi  [41  N.  J.  Law]  1.  Where 
it  is  necessary,  our  courts  will  appoint  an  an- 
ofllaiy  receiver;  but  the  assets  will  be  so  ad- 
ministered that  creditors  in  this  state  and  in  the 
foreign  jurisdiction  shall  fare  alike.  Irwin  t. 
Granite  State  Provident  Association,  11  Dick. 
Ch.  Rep.  [56  N.  J.  Bq.]  244  [38  AtL  680]." 

Second.  WMle  the  receiver  was  appointed 
here  after  the  appointment  of  the  receiver  In 
New  York,  he  was  appointed  under  the  pro- 
visions of  the  statute.  Section  66,  as  amend- 
ed, P.  L.  1912,  p.  536.  The  statutory  proce- 
dure was  followed.  Under  the  provisions  of 
section  75  of  the  Corporation  Act  (2  Comp 
Statutes,  p  1648),  an  order  was  made  direct- 
ing creditors  to  bring  In  thdr  claims  within 
two  months  ot  the  date  of  .the  order.  Notice 
of  such  order  in  pursuance  thereof  was 
mailed  to  all  of  the  creditors  of  the  company. 
In  speaking  of  such  an  order  the  Court  of 
Errors  and  Appeals,  In  McDermott  v.  Wood- 
house,  87  N.  J.  Eq.  616,  101  AtL  876,  said, 
arguendo: 

"As  far  as  we  know,  the  only  authority  for 
such  a  proceeding  is  section  75  of  the  Corpora- 
tion Act  (C.  S.  p.  164S) ;  but  this  can  only  ap- 
ply to  a  New  Jersey  corporation.  Our  courts 
cannot  force  a  New  York  cre<litor  of  a  New 
York  corporatiMi  to  submit  his  claim  to  our  tri- 
bunals under  penalty  of  losing  all  right  to  par- 
ticipate In  tiie  distribution  of  the  assets." 


It  was  not  necessary  for  the  determination  « 
of  the  cause  then  before  the  court  that  the 
point  should  be  determined,  and  I  think  It 
must  be  considered  dictum.  It  has  been  con- 
tended that  the  effect  of  the  dedalon  in  Mc- 
Dermott V.  Woodhouse  Is  that  this  court  can- 
not app<dnt  a  receiver  of  a  foreign  corpora- 
tion under  the  statute,  and  that  any  receiver 
am>olnted  of  the  assets  of  a  foreign  corpora- 
tion within'  this  jurisdiction,  under  the  gen- 
wal  equity  power  ot  the  court,  is  merely  ani- 
dllary,  and  that  his  sole  duty  is  to  gather  In 
the  assets  and  turn  the  proceeds  over  to  the 
receiver  appointed  in  the  place  of  the  domi- 
cile of  the  corporation,  assomlng  that  sncb 
a  receiver  has  been  appointed,  and  that,  if 
no  such ,  receiver  has  been  appointed,  the 
court  Is  powerless  to  act  The  result  would 
be  either  that,  before  a  receiver  bad  been 
appointed  by  the  courts  in  the  domicile  of  the 
corporation,  the  courts  of  this  jurisdiction 
would  be  powerless  to  act,  and  Cbe  creditors 
would  be  left  to  their  legal  remedies,  and 
the  assets  would  be  subject  to  seizure  and 
distribution  among  those  who  acted  first 
(there  would  be  no  way  of  preventing  pref- 
erences), or,  if  the  court  might  appoint  a 
receiver,  then,  after  gathering  In  the  assets, 
there  could  be  no  dL^rlbutlon  until  a  re- 
ceiver had  been  appointed  in  the  jurisdiction 
of  the  domicile  of  the  corporation,  whldi 
might  be  never. 

The  courts  of  this  state  certainly  would 
not  force  its  dtlzens  to  apply  to  a  foreign 
tribunal,  which  might  have  control  of  noth- 
ing but  the  corporate  entity,  to  set  In  motion 
a  proceeding  to  the  end  that  a  decree  might 
be  made  directing  the  method  of  distribution 
of  assets  within  this  jurisdiction.  Indeed,  a 
situation  Is  not  hard  to  Imagine  in  sudi  event 
where  the  creditors  would  be  absolutely  pow- 
erless. The  jurisdiction  of  the  domicile 
might  not  have  a  procedure  which  could  be  . 
set  In  motion  by  credltora  My  understand- 
ing of  the  New  York  law  Is  that  no  receiver- 
ship of  a  corporation  Is  possible,  except  at 
the  Instance  of  the  Attorney  General.  I  have 
two  cases  now  before  me.  Dolan  v.  Universal 
Fire  Brick  Co.,  104  Att.  86,  and  Ooss  v. 
Printing  Corp.,  104  Atl.  727,  one  a  Delaware 
and  the  other  a  'Maryland  corporation.  All 
the  assets  of  both  were  here.  Receivers  were 
appointed  here.  They  have  gathered  In  the 
assets  and  are  ready  to  distribute.  No  r». 
oelyera  have  been  appotaited  In  the  places  of 
die  domleUes.  Must  this  court  wait  until 
sodi  receivers  are  appointed?   I  think  not 

I  considered  the  situation  in  Atwater  r. 
Baskerville,  104  Atl.  810,  and  Dolan  v.  Uni- 
versal Fire  Brick  Co.,  not  yet  offldally  re- 
ported, and  held  that  the  court  might  ap- 
point a  recover  under  the  statute,  and  that 
the  procedure  would  be  as  nearly  as  practi- 
cable the  same  as  If  the  corporation  were 
domestic.  If  I  am  wrmig  In  this,  and  if  the 
receiver  must  be  considered  as  appointed  un- 
der the  general  equity  power  of  the  court 
stlU  I  tjiink  the  situation  will  not  be  chaug- 
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•  ed,  for  under  Bnch  a  proceeding  the  assets 
within  this  Jurisdiction  may  be  gathered  In 
and  their  proceeds  distributed.  The  court 
would  adopt  a  course  which  would  be  fair 
to  all  creditors  and  would  follow  the  statu- 
tory procedure  by  analogy  as  nearly  as  prac- 
ticable. The  contention  referred  to  above 
Ignores  the  following,  as  stated  by  Chief 
Justice  Beasley  in  Hurd  ▼.  Elizabeth: 

"That  the  officer  of  a  foreign  court  should  not 
be  permitted,  as  against  the  claims  of  creditors 
resident  here,  to  remove  from  this  ^tate  tlie 
assets  of  the  debtor,  is  a  proposition  that  ap- 
pears to  be  asserted  by  all  the  decisions. 
•    •     •  •» 

This  remark  of  the  Chief  Justice  was 
quoted  by  Vice  Chancellor  Green  In  Falk  v. 
Janes,  49  N.  J.  Eq.  484,  at  page  489,  23  AtL 
813.  At  page  490  of  49  N.  J.  Bq.,  at  page  815 
of  23  Atl.,  tbe  Vice  Chancellor  said : 

"Such  limitation  is  based,  then,  on  the  prin- 
ciple that  the  first  duty  of  the  state  is  to  its 
own  citizens." 

Vice  Chancellor  Reed,  In  Irwin  v.  Granite 
State  Provident  Association,  66  N.  J.  Eq. 
244.  at  page  260,  38  Atl.  680,  said  that  the 
citizens  of  this  state  should  not  be  driven 
Into  the  court  of  another  state  to  obtain 
their  distributive  shares. 

To  the  extent  that  there  are  assets  within 
this  state,  domestic  creditors  are  entitled 
'  ordinarily  to  have  their  rights  settled  by  the 
judicial  tribunals  of  this  state.  I  do  not 
mean  to  Infer  that  there  may  not  be  cases 
where  the  claims  of  creditors  here  have 
arisen  under  such  drcnmstances  as  that,  in 
cases  of  insolvency,  they  will  be  remitted  to 
the  foreign  jurisdiction.  I  am  now  consid- 
ering tlie  ordinary  relationship  of  debtor 
and  creditor,  created  under  such  circum- 
stances as  that  the  law  of  this  state  would 
apply  in  the  determination  of  their  legal 
rights.  Were  it  not  for  tbe  anointment  of 
a  recover  in  this  jurisdiction,  domestic  cred- 
itors might.  If  the  corporation  were  a  foreign 
corporation,  not  recognized  under  the  laws 
of  this  state,  have  proceeded  by  attachment 
If  the  corporation  was  one  recognized  by 
tbe  laws  of  this  state  and  authorized  to  do 
business  here,  they  might  sue  at  law.  By 
the  intervention  of  this  court  the  creditors 
have  been  deprived  of  their  ordinary  legal 
remedies.  For  the  remedies  of  which  they 
have  been  deprived  there  must  be  substitut- 
ed, so  far  as  assets  within  this  state  are 
concerned,  another  remedy.  If  section  76 
of  the  CorporatioQ  Act  does  not  apply,  then 
there  Is  no  doubt  In  my  mind  but  that  the 
court,  before  it  permitted  the  assets,  gath- 
ered in  by  an  ancillary  receiver,  to  be  paid 
over  to  a  foreign  receiver,  would  devise  a 
procedure  by  which  domestic  creditors  would 
be  notified  of  the  situation  and  permitted  to 
assert  their  claims  in  this  jurisdiction.  In 
no  other  way  could  tbe  duty  of  the  state  to- 
ward its  own  citizens,  which  has  been  re- 
peatedly held  to  be  to  retain  within  its  own 
bands  property  of  a  debtor  until  domestic 


claims  against  it  have  been  satisfied,  and  to 
refrain  from  driving  its  citizens  into  tbe 
courts  of  another  state  to  litigate  claims 
with  respect  to  assets  within  this  state,  be 
subserved. 

[2]  But  I  think  there  Is  adequate  provision, 
made  in  the  statute.  It  is  indeed  true  that 
our  courts  cannot  force  a  New  Tork  creditor 
of  a  New  York  corporation  to  submit  his 
claims  to  our  tribunals  under  penalty  of  los- 
ing tbe  right  to  a  participation  in  the  dis- 
tribution of  tbe  assets;  but  neither  should 
our  courts  force  our  own  citizens  into  a  for- 
eign tribunal  to  litigate  their  claims  with 
respect  to  assets  within  this  jurisdiction, 
and  our  courts  can  force  foreign  creditors  to 
submit  their  claims  to  our  tribunals  under 
penalty  of  losing  tbe  right  to  participate  in 
assets  within  this  state.  I  am  speaking  now 
of  abstract  power.  The  policy  of  this  state 
is  well  stated  by  the  Supreme  Court  In 
Stone  V.  N.  J.  &  Hudson  River  Ry.  Co.,  75 
N.  J.  Law,  174,  66  AtL  1072,  to  be  to  see  to 
it  tbat  the  assets  here  are  so  administered 
that  creditors  in  this  state  and  in  the  for- 
eign jurisdiction  shall  fare  alike.  If  the 
sole  duty  of  an  ancillary  receiver  appointed 
In  this  state  is  to  gather  in  assets  and  to 
remit  to  a  foreign  jurisdiction  the  proceeds 
thereof,  as  it  is  claimed  is  Intimated  by  the 
following  language  of  tbe  Court  of  Errors 
and  Appeals  in  McDermott  v.  Woodhouse: 

"It  is  manifestly  quite  as  necessary  to  ascer- 
tain the  total  assets  of  the  corporation  as  its  to- 
tal liabilities  in  order  to  fix  the  amonnt  needed 
to  pay  creditors,  and  these  assets  can  only  be 
BnaJly  ascertained  in  the  courts  of  the  domicile 
to  which  assets  may  be  remitted  by  courts  of 
other  forums  acting  through  ancillary  receivers" 

— fbea  tbe  reasoning  Indulged  in  by  tbe 
courts  In  Hurd  v.  Elizabeth,  Stone  v.  N.  J. 
&  Hudson  River  Ry.  Co.,  and  Irwin  v.  Gran- 
ite State  Provident  Association  was  unnec- 
essary, for,  if  the  duty  of  an  ancillary  re- 
ceiver is  thus  limited,  the  foreign  receiver 
himself  might  as  well  be  permitted  to  act. 
The  question  is  one  of  far-reachlug  im- 
portance. In  the  Instant  case,  the  domicile 
of  the  corporation  is  in  New  Tork,  and  the 
policy  of  its  law  is  similar  to  that  of  ours 
with  reqpect  to  a  ratable  distribution  among 
creditors.  But  it  is  not  beyond  the  range  of 
possibility  tbat  in  some  of  the. other  states 
there  may  be  laws  with  respect  to  priorities 
quite  opposed  to  the  policy  of  our  law,  and  It 
seems  to  me  to  be  inconceivable  that  this 
court,  having,  control  of  assets  within  this 
state,  would  remit  its  citizens  to  a  foreign 
tribunal,  which  mig^t  have  control  only  of 
che  entity  of  the  corporation,  and  compel 
them  to  submit  themselves  to  a  method  of 
distribution  in  conflict  with  the  policy  of  this 
state  under  laws  having  no  extraterritorial 
force.  Cmnity  does  not  extend  so  far.  Hurd 
V.  Enizabetb,^  supra,  at  pages  4  and  6,  and 
cases  cited;  and  see  Catlin  v.  Wilcox  Silver 
Plate  Co.,  125  Ind.  477,  24  N.  E.  250,  8  L.  R. 
A.  62, 18  Am.  St  Rep.  838.   If  domestic  cred- 
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as ;  and  It  may  be  contended  that  the  effect 
of  snich  a  determination  does  not  stop  here. 
The  foreign  corirarfutlons,  which  may  be  au- 
thorized to  do  business  in  this  state,  are  not 
only  those  Incor^rated  under  the  laws  of  a 
sister  state,  but  also  those  incorporated  un- 
der the  laws  of  any  foreign  state,  kingdom, 
or  government.  Can  it  be  thought  possible 
that  the  courts  of  this  state  will,  as  against 
the  protests  of  domestic  creditors,  direct  its 
receiver  to  transmit  the  proceeds  of  assets  to 
the  foreign  Jurisdiction,  which  happens  to  be 
that  in  which  the  corporation  was  created, 
and  remit  Its  citizens  to  their  remedies  there? 
And  yet  it  may  be  so  contended. 

[3]  It  seems  to  me  to  be  clear  that  the 
creditors  who  have  filed  claims  in  this  Juris- 
diction are  entitled  to  have  the  validity  of 
their  claims  settled  here;  that  this  court 
must  retain  control  of  the  assets  until  it  is 
assured  that  the  validity  of  the  claims,  as 
settled  here,  will  be  recognized  by  the  foreign 
tribunal,  and  the  creditors  paid  their  ratable 
proportion  of  all  the  assets.  Upon  the  court 
being  so  assured,  the  assets  may  be  removed 
to  the  foreign  tribunal  for  distribution  there. 
It  is  conceivable.  If  the  assets  were  to  be  di- 
rected to  be  turned  over  without  condition, 
that  the  domestic  creditors  would  never  be 
paid,  ^eie  may  be  settlement,  and  the  com- 
pany permitted  to  resume  its  business.  In 
the  meantime,  the  assets  In  New  Jersey  will 
have  been  removed,  and  the  New  Jersey 
creditors  left  helpless,  unless  they  actively 
Intervene  in  New  Tork  and  subject  them- 
selves to  the  provisions  of  the  New  York  law. 
Vice  Chancellor  Beed,  in  Irwin  v.  Granite 
State  Provident  Association,  66  N.  J.  Eq.  at 
page  261,  38  Atl.  680,  pointed  out  that  either 
of  two  courses  might  be  pursued  tn  a  similar 
case;  that  the  assets  might  be  paid  over  to 
the  foreign  receiver  upon  hlB  giving  a  bond 
In  tills  state  to  pay  the  New  Jersey  share- 
holders their  distributive  shares,  or  the  or- 
der might  be  that  sufficient  assets  be  retain- 
ed here  to  be  distributed  through  the  hands 
of  the  receiver  in  this  state,  but  according  to 
the  proportion  fixed  by  the  decree  of  the  for^ 
eign  court 

I  tbtok  that  the  proper  course  of  procedure 
in  the  instant  case  is  to  require  the  receiver 
to  act  upon  the  claims  filed  with  him  in  this 
Jurisdiction,  either  to  allow  or  disallow  them, 
to  present  these  claims  in  the  New  York  re- 
ceivership, and  to  secure  the  action  of  the 
New  York  court  upon  them.  The  assets  may 
them  be  turned  over  to  the  New  York  receiv- 
er, upon  his  giving  bond  that  he  will  repay  to 
the  New  Jersey  receiver  the  amount  of  the 
assets  now  turned  over  to  the  New  York  re- 
ceiver, unless  within  a  reasonable  time  there 
be  paid  to  the  claimants  whose  claims  are  fil- 
ed with  the  New  Jersey  receiver  their  fair 


The  form  of  the  bond  to  not  settled  defi- 
nitely. I  will  hear  counsel.  It  to  not  the 
imlicy  of  the  court  to  Interfere  to  any  greater 
extent  than  necessary  in  the  winding-up  pro- 
ceedings pending  in  a  foreign  Jurisdiction. 
The  result  to  be  accomplished  is  to  protect 
the  domestic  creditors  to  the  extent  of  the  as- 
sets within  the  Jurisdiction,  so  that  they  may 
not  be  obliged  to  submit  to  the  foreign  Juris- 
diction the  question  of  the  validity  of  their 
claims,  and  so  that  they  may  not  be  driven 
Into  a  court  of  another  state  to  obtain  their 
distributive  shares.  Of  course.  If  the  domes- 
tic creditors  desire  to  share  in  the  general  dis- 
tribution, the  foreign  court  may  compel  them 
tq  come  within  the  foreign  Jurisdiction.  If  so 
compelled,  the  creditors  may  elect  to  take 
whatever  they  can  get  from  a  distribution  of 
the  assets  within  thto  Jurisdiction.  If  they  so 
elect,  I  think  there  to  nothing  that  this  court 
can  do  but  to  distribute  the  assets  here,  im- 
less  it  can  be  assured  that  the  claimants  here 
will  be  permitted  to  share  In  the  general  dis- 
tribution without  being  obliged  to  litigate  In 
the  foreign  tribunal 

Settle  order  on  five  days'  notice. 

'°°°°°°'"  (261  Pa.  485) 

JENNINGS  V.  MALBY. 

(Supreme  Court  of  Pennsylvania.    June  S, 
1918.) 

1.  JxTDOifBiTT  «=»554— Bab— EJjECTMBNT  Stnr. 

Under  Act  May  8,  1901  (P.  U  142),  provid- 
ing that  defendant  in  ejectment,  in  addition  to 
plea  of  not  guilty,  shall  set  forth  the  ground 
of  defense,  with  an  abstract  of  title,  and  Act 
June  7,  1915  (P.  L.  887),  autborizin)?  Judgment 
on  the  pleadings,  where  answer  did  not  aver 
any  defense  on  the  merits,  but  set  up  a  former 
judgment  for  plaintiff  for  the  same  land,  the 
court  properly  entered  Judgment  on  the  plead- 
ings. 

2.  Bjeotusnt  4=>75— Answer  as  DEMtrBREB. 

Where  defendant  filed  no  abstract  of  title, 
nor  plea  of  "not  guilty,"  as  required  by  Act 
May  8,  1901  (P.  L.  142),  but  merely  set  up  in 
bar  the  judgment  in  a  prior  ejectment  action 
between  the  same  parties,  involving  the  same 
premises,  such  answer  or  special  plea  may  be 
regarded  as  a  demurrer  to  plaintiff  s  suit. 
S.  EjaoniBRT  «=>120(8)  —  Becovekt  bt 
Plaintiff  —  Rb-bntbt  by  Defendant  — 
Second  Action. 

Under  Act  Feb.  1,  1834  (P.  L.  26)  i  1,  in 
case  of  eviction  and  re-entry  by  defendant  on 
lands  recovered  in  ejectment  after  execution 
and  return  of  writ  of  habere  facias  possessionem, 
the  plaintiff  must  bring  new  ejectment,  unless 
alias  or  pluries  writ  can  be  issued  within  three 
years  from  return  day  of  preceding  writ. 

Appeal  from  Court  of  Common  Please 
Columbia  County. 

Action  by  Bridget  Jennings  against  Annie 
Maley,  From  a  decree  refusing  defendant's 
motion  for  leave  to  file  a  plea  In  abatement; 
defendant  appeals.    Affirmed. 

The  following  la  the  opinion  of  Evans,  P. 
J.,  In  the  common  pleas: 
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Briefly,  tbe  docket  entry  shows  the  followlnf 
in  this  case: 

The  praecipe,  plalntiini  statement,  and  ab- 
■tract  of  title,  filed  October  25,  1915.  Samri 
day.  aummoDs  in  ejectment  iasaed  for  land  de- 
scribed in  prtedpe,  eta  Betomed  served  on 
defendant  by  copy,  etc. 

December  1,  181Q,  prtacipe  tor  appearance 
for  defendant  filed. 

January  3,  1916,  plea  in  abatement  filed. 

February  6,  1916,  answer  to  plea  in  abat*- 
ment  filed. 

February  14,  1916,  ruled  tor  argument  at 
March  argument  court — argue. 

April  3,  1916,  opinion  of  the  court  filed— plea 
in  abatement  disallowed.  Same  day,  exception 
to  opinion  of  the  court  filed,  exception  noted, 
and  bill  sealed. 

May  23,  1916,  petition  (or  rehearing  filed. 
Same  day,  petition  denied,  and  reargument  re- 
fused. 

June  7,  1916,  bond  in  the  sum  of  $200  with 
surety  filed.  Same  day,  bond  and  surety  aiH 
proved. 

June  7,  1916,  certiorari  from  Supreme  Court, 
returnable  second  Monday  of  April,  1917,  filed. 

March  7,  1917,  certificate,  showing  amount 
Involved  exceeds  $1,600,  filed. 

April  10,  1917,  remittitur  from  Supreme 
Court  filed.     Appeal  quashed. 

April  13,  1917,  rule  granted  on  defendant  to 
file  answer,  plea,  and  abstract  of  title  within 
30  days  from  service  or  judgment. 

May  19,  1917,  defendant's  answer  to  rule 
filed. 

May  25,  1917,  mie  granted  (the  mle  now  for 
determination)  on  defendant  to  show  cause  why 
judgment  should  not  be  entered  for  plaintiff 
for  land  described  in  writ  for  want  of  a  suffi- 
cient answer,  plea,  and  abstract  of  title. 

[II  Bjectment  is  a  possessory  action,  and  thel 
method  of  procedure  is  governed  solely  by  the 
acta  of  May  S.  1901  (P.  !■■  142),  and  June  7, 
1915  (P.  L.  887).  Section  2  of  the  act  of  May 
8,  1901  (P.  L.  142),  provides  that  the  plaintiff 
in  ejectment  shall  file  a  declaration,  which  shall 
consist  of  a  concise  statement  of  his  cause  of 
action  with  an  abstract  of  the  title  under  which 
he  claims  the  land  in  dispute^  and  in  addition 
to  the  plea  of  "not  guHty,"  now  required  by 
law,  the  defendant  shall  file  an  answer  in  na- 
ture of  a  special  plea  in  which  he  shall  set  forth 
his  grounds  of  defense,  with  an  abstract  of  the 
title  by  which  he  claims.  Section  1  of  the  act 
of  June  7,  1916  (P.  I*  887),  amending  section  2 
of  the  act  of  May  8,  1901  (P.  L.  142),  goes  one 
step  further  and  authorizes  the  court  on  rule  to 
enter  such  judgment  on  the  pleadings,  in  favor 
of  either  party,  as  it  may  appear  to  the 
court  the  party  is  entitled  to. 

The  defendant  in  the  case  at  bar  has  not 
filed  an  abstract  of  title  by  which  she  claims 
nor  entered  the  plea  of  "not  guilty"  as  required 
by  section  2  of  the  act  of  May  8,  1901.  In  the 
answer  filed  she  has  contented  herself  merely 
by  filing  an  answer  which  may  be  regarded  as  a 
special  plea  setting  forth  her  grounds  of  de- 
fense as  follows: 

(1)  That  the  said  Bridget  Jennings  was  the 
plaintiff  in  No.  100,  December  term,  1910,  fn 
this  court,  and  that  the  deponent,  Annie  Maley, 
was  the  defendant  in  said  action,  and  that  the 
siri)}ect-matter  in  this  action  and  the  prior  ac- 
tion are  identical. 

(2)  That  the  plaintiff  proceeded  to  final  judg- 
ment, in  this  court  to  No.  100,  December  term, 
1910,  thus  recovering  a  judgment  against  the 
defendant  and  in  favor  or  the  plaintiff  for  the 
identical  cause  of  action  now  on  trial  and  tbnt 
said  judgment  is  at  the  present  time  in  full 
force  and  effect  as  a  judgment  of  this  court  in 
favor  of  the  plaintiff  and  against  the  defendant 
for  the  subject-matter  in  controversy. 


(8)  The'  defendant  for  further  answer  thereto 
avers  and  says  tiiat  the  prior  action,  to  wit 
No.  100,  December  term,  1910,  being  in  foU 
force  and  effect  as  a  Judgment  at  law  in  favor 
of  the  plaintiff  and  against  the  defendant  for 
the  same  matter  in  controversy  is  a  bar  to  the 
proceedings  in  this  ease,  wherefore  the  defend- 
ant respectfully  prays  for  judgment 

[2]  l%e  defendant's  answer  or  spe<dal  plea 
may  be  regarded  as  a  demurrer  to  the  plaintiff^a 
suit,  and  as  such  all  the  facts  averred  in  tha 
plaintiff's  declaration,  statement,  and  abstract 
of  titie  should  be  regarded  as  true.  Assuming 
that  the  facts  are  true  as  therein  averred,  the 
plaintiff  is  prima  facie  entitled  oa  the  pleadings 
to  judgment  for  the  land  described  in  tlis 
writ 

[3]  It  is  averred  in  the  plaintiff's  abstract 
of  title:  That  she  was  peaceably  In  possession 
of  the  premises  as  owner  in  fee  simple  and  that 
on  or  about  the  Slat  day  of  March,  1915,  the 
defendant  forcibly  and  without  right  toolc  pos- 
session of  the  same  and  still  continues  to  hold 
the  unlawful  and  wrongful  possession  of  the 
same.  It  is  likewise  true  that  the  plaintiff 
brought  ejectment  against  the  dtfendant  for 
the  identical  land  described  in  the  writ  in  this 
suit  to  No.  100,  December  term,  1910,  and  re- 
covered Judgment  January  9.  1911:  that  on 
January  11,  1911,  a  writ  of  habere  facias  po^ 
sessionem  issued,  and  the  sheriff  by  virtue  there- 
of put  the  plaintiff  In  possession  of  the  land 
January  25,  1911.  More  tftan  three  years  later, 
viz.  on  March  81,  1915,  the  defendant  andn 
unlawfull][  took  possession  of  the  premises  from 
the  plaintiff.  In  case  of  eviction  and  re-entry 
by  a  defendant  on  lands  recovered  in  ejectment, 
after  the  execution  and  return  of  a  writ  of 
habere  facias  possessionem,  the  plaintiS  is  obUg. 
ed  to  resort  to  a  new  ejectment  unless  an 
alias  pr  plnries  writ  can  be  issued  witiiin  three 
years  from  the  return  day  of  the  preceding 
writ  Section  1,  Act  Feb.  1,  1834  (P.  L.  26; 
Stewart-Purdon,  p.  1302,  pi.  27). 

And  now,  December  3,  1917,  in  accordance 
with  the  views  herein  expressed,  judgment  is  di- 
rected to  be  entered  for  the  plaintiff  for  the 
land  described  in  writ 

Tho  lower  court  dismissed  defendant's  mo- 
tion for  leave  to  file  plea  in  abatement  De- 
fendant appealed. 

Argued  before  BROWN,  0.  J.,  and  POT- 
TER, MOSOHZISKEB,  FRAZER,  and  WAL- 
LING,  JJ. 

James  F.  Mlnogue,  of  Ashland,  and  Ed- 
ward J.  Flynn,  for  appellant  William  H. 
Rhawn,  of  Catawlssa,  and  Christian  A. 
Small,  of  Bloomsburg,  for  appellee- 

PMl  ODRIAM.  Defendant's  motion  to  file 
a  plea  in  abatement  was  properly  denied,  and 
Oie  Judgment  which  followed  its  disallowance 
Is  affirmed,  on  the  opinion  of  the  learned 
court  below  disallowing  it 


(XI  Pa.  SM) 
OOMMONWEAI^TH  ex  reL   BROWN.   Atty. 
Gen.,  v.  GROVE  et  al..  County  Oom'ra. 

(Supreme  Court  of  Pennsylvania.     June  3, 
1918.) 

1.  Bkidqes  «=»21(2)— Maintknawoe. 

By  r^ealing  Act  March  15,  1911  (P.  U. 
21),  duty  of  maintaining  county  bridge  upon  a 
state  highway  was  reimposed  upon  county  in 
which  it  was  located,  and  continued  under  Act 
May  81,  1911  (P.  L.  468);  it  bring  immatwiil 


«s>For  otbsr  cases  ■••  lam*  tople  and  KBT-NOUBBR  In  all  Key-Numbar*a  DIgesU  and  Indexas 


Digitized  by 


Laoogle 


Pit) 


DE  HAAS  ▼.  ^EKNSTIiVANIA  R.  CO. 


733 


whether  bridge  became  *  connty  bridge  by  pro- 
ceedings under  Act  June  18,  1836  (P.  Li.  661). 
or  by  reyenion  to  oounty  on  condemnation  of 
turnpike. 

2.  IflAMDAlftlB    «=»94— BXFAIB    or    BBIDQBS— 
CotTNTY   OmCBBS. 

Where  connty  commiasiaoen  failed  to  pro^ 
erly  repair  connty  bridges  located  upon  a  state 
highway,  as  required  by  Act  May  31,  1911 
(P.  Ii.  468),  mandamus  compelling  them  to 
make  repairs  was  properly  awarded  at  in- 
stance of  Attorney  GenmL 

Appeal  from  Court  of  Common  Pleas,  Cen- 
tre County. 

Mandamus  by  tbe  Commonweflltli,  on  re- 
lation of  Frandfl  Shunk  Brown,  Attorney 
General,  against  Daniel  A.  Grove  and  oth- 
ers. Commissioners  of  Centre  County.  From 
a  Judgment  awarding  a  peremptory  writ  de- 
fendants appeal.     Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Qulgley,  P.  J.,  ta  the  common  pleas: 

The  commonwealth  of  Pennsylvania  prays 
that  a  peremptory  mandamus  may  issue  com- 
manding the  commissioners  of  Centre  coimty  to 
repair  two  certain  bridges  along  what  is  known 
as  route  56  of  the  system  of  state  highways,  as 
defined  and  described  in  Act  May  81,  1911  (P. 
L.  468),  said  bridges  being  immeaiateiy  west  of 
the  village  of  Lcmiont,  Centre  county,  one  of 
which  is  over  Slab  Cabm  branch  of  Spring  creek, 
and  the  other  over  the  main  brandi  of  Spring 
creek.  It  is  admitted  that  these  two  bndges 
are  In  bad  and  unsafe  condition  and  repair, 
and  are  unsafe  and  insufBcient  to  accommo- 
date the  public  with  the  usual  means  of  travel, 
and  that  said  bridges  are  necessary  for  the  safe 
and  convenitat  travel  of  tbe  public  In,  along, 
and  over  said  highway.  It  is  also  admitted 
that  the  part  of  said  route  D6  between  Lemont 
and  State  College  is  laid  out  over  what  was  for- 
merly known  as  the  Agricoltnral  College  and 
Junction  turnpike  road,  and  that  the  same  was 
duly_  (;ondemned  by  proceedings  in  the  quarter 
sesaons  of  this  county,  entered  to  No.  2.  De- 
cember BeBSion&  1907 ;  the  final  decree  Qf  con- 
deniaation  having  been  entered  January  27, 
1908,  and  the  damages  assessed  thereunder  hav- 
ing been  paid  by  the  county.  It  is  also  admit- 
ted that  at  the  time  of  the  passage  of  the  act 
of  May  81,  1911,  aforesaid,  no  duty  or  respon- 
sibility rested  upon  the  supervisors  of  College 
township  to  boild,  repair,  or  maintain  the  BUd 
bridges,  or  rither  of  them. 

nnie  question  before  us  is  whether  the  bur- 
den of  repairing  and  putting  in  good  order  and 
condition  these  two  bridges  is  upon  the  board 
of  commissioners  of  Centre  oounty  or  upon  the 
hi^wav  department  of  the  commonwealth  of 
PennsylTania.  As  we  view  it,  the  recmt  case 
of  CMomonwealth  of  Pennsylvania  ex  reL  v. 
Bird,  appdlant,  253  Pa.  364,  98  AU.  648,  con- 
trols this  case.  Judge  Maxwell  there  held  that 
the  burden  of  building  and  maintaining  county 
bridges  that  were  located  upon  the  state  high- 
ways under  the  act  of  May  8l,  1811,  was  upon 
the  connty. 

The  defendants  urge  that  the  difference  in  the 
nature  of  the  bridges  raises  a  distinction ;  that 
the  bridge  involved  in  the  Bird  Case  was  ee- 
tablished  as  a  county  bridge  by  proceedings  un- 
der the  thirty-fifth  section  of  the  act  of  June 
13,  1836  (P.  It.  660),  while  the  bridges  In  ques- 
tion were  not  so  established,  but  revert^  to 
the  county  upon  condenination  of  the  turnpike, 
and,  because  of  the  fkct  that  they  were  not 
formally  declared  county  bridges  under  the  act 
of  1836.  ingeniously  argue  that  there  is  a  clear 
distinction.  In  effect  they  argue  that  a  connty 
bridge,  within  the  meaning  of  the  act.  Is  one 


that  is  created  by  due  process  of  law  and  re- 
quires tbe  Joint  action  and  approval  of  three 
different  bodies,  vis.  the  grand  jury,  the  court 
of  quarter  sessions,  and  the  county  commission- 
era,  and  unless  so  created  they  should  not  be 
treated  as  connty  bridges. 

By  the  acts  of  Ap^  20,  1906  (P.  L.  237), 
April  25,  1907  (P.  L.  104),  and  March  15,  1911 
(P.  Ii.  21),  the  repair  and  maintenance  of  the 
road,  including  these  bridges  between  Lemont 
and  State  College,  formerly  the  Agricultural 
College  and  Junction  turnpike  road,  rested  at 
the  passage  and  approval  of  the  Sproul  Act  of 
May  31,  1911,  upon  the  county  of  Centre,  and, 
this  being  the  case,  the  bridges  in  question  were 
to  all  intents  and  purposes  connty  bridges.  If 
this  is  a  proper  conclusion,  and  we  think  it  is, 
the  duty  of  the  county  to  maintain  these  bridg- 
es is  clear,  under  the  ruling  in  Commonwealth 
V.  Bird,  supra,  part  of  which  we  quote  as  fol- 
lows: "Tbe  duty  to  maintain  a  bridge  forming 
part  of  a  state  hisbway  built  under  the  act 
of  May  81,  1911  (P.  L.  468),  rests  upon  the 
county,  and  not  the  comnKmwealth,  where  the 
duty  to  maintain  it  rested  upon  the  county  at 
the  time  of  the  passage  of  the  act  and  manda- 
mus wiU  properly  issue  against  the  county 
commissioners  to  compel  them  to  constrnct  and 
maintain  a  suitable  bridge." 

The  lower  court  awarded  a  writ  of  v^r- 
emptory  mandamus,  directing  defendants  to 
Immediately  repair  the  bridges  in  question 
and  put  the  same  In  good  order  and  condi- 
tion, suitable  and  safe  for  pnblic  travel.  De- 
fendants appealed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKEB,  FRAZBR,  and  WAI<. 
LING,  JJ. 

xnila  L.  Orvls  and  N.  B.  Spangler,  both  of 
Bellefonte,  for  appellants.  William  H.  K&- 
ler,  First  Deputy  Atty.  Gen.,  Francis  Shunk 
Brown,  Atty.  Gen.,  and  Harry  Keller,  of 
Bellefonte,  for  appellee. 

PER  GTTRIAM;.  [1,2]  By  the  repealing 
act  of  March  IB,  1911  (P.  L.  21),  the  duty  of 
maintaining  the  two  bridges  Involved  In  this 
proceeding  were  relmposed  upon  the  coim- 
ty of  Centre,  and  that  duty  continues  to 
rest  upon  it  under  section  34  of  the  act  of 
May  31,  1911  (P.  L.  468).  Commonwealth  of 
Pennsylvania  ex  rel.  t.  Bird,  253  Pa.  864, 
98  Atl.  648. 

Judgment  affirmed. 


on  Pa.  4N) 
DB  HAAS  T.  PENNSYLVANIA  R.  OO. 

(Supreme  Court  of  Pennsylvania,    June  8, 
1918.) 

1.  CoBPOBATioNB  4s>503(l)  —  Suit  AGAiiin 

COBPOKATION— VKNtnC 

The  common4aw  rule  that  a  corporation  can 
only  be  sued  in  the  iurisdlctlon  where  it  had 
its  legal  domicile  or  diief  place  of  business  has 
been  oilarged  by  Act  June  IS,  1836  (P.  L. 
679)  I  42.  Act  March  21,  1842  (P.  L.  14E0  I  8. 
and  Act  MartA  17,  1866  (P.  L.  888). 

2.  COBPOBATIONS  ^B3>60H1)  —  SuiT  AOAINBT 

OoBPORAnoir— -VKinix. 
In  view  of  Act  Marclk  21,  1842  (P.  L.  145) 
S  8,  a  domestic  corporation  exists  in  any  county 
where  it  has  properly  and  exercises  its  corpo- 
rate franchise,  and,  if  lawfully  served,  must  re- 
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apond  to  any  transitorr  action  there  brought 
airaiiiilt  it. 

3.  OoKPOBATions  ^sMfr-Sirrr  Aoainbt  Cob- 

PORATIOR. 
A  corporation  ig  an  artificial  person,  and 
there  is  no  reason  in  principle  why  it  should 
enjoy  an  immunity  from  suit  not  common  to 
natural  i>er8ons  under  like  circumstances. 

4.  Damages  «=3173(2)^[>e(Seasi!:d  Babkimo 

OapAOITT— BVIDBNCE. 

In  passenger's  action  for  personal  injury, 
evidence  for  plaintitF,  who  had  Just  completed 
a  course  in  forestry  but  had  not  taken  up  for- 
estry work,  as 'to  minimum  salary  of  yraduate 
forester,  was  admissible  as  bearing  on  Ims  of 
earning  power,  where  he  was  disabled  from 
following  such  work. 
6.  Damages  ■8=173(1)— Decreased  Babsino 

Capacity— Evidence. 
In  a  negligence  suit,  decreased  earning  ca- 
pacity in  any  actually  available  occupation  may 
be  shown  by  proper  and  satisfactory  proof. 
6.  Appeal  and  EJbbob  «=3977(^— Nbw  Tbiai. 

«=3S— DiscBETioN  or  GOUBT. 
The  denial  of  a  new  trial  is  a  matter  within 
trial  court's  discretion,  and  Supreme  Court  can- 
not interfere  except  to  prevent  a  manifest  abuse 
of  discretion. 

Appeal  from  Court  of  Common  Fleas, 
CSearfleld  Coimty. 

Treafposs  for  personal  Injury  by  George  M. 
De  Haas  against  the  Pennsylvania  BailnMid 
Company.  Verdict  for  plaintiff  for  $6,086.- 
88  and  judgment  thereon,  and  defendant  ap- 
peals.    Affirmed. 

Argued  before  BBOWN,  C.  J,  and 
STEWART,  MOSCHZISEBR,  FRAZER,  and 
WALLING,  JJ. 

James  P.  CLanghlln,  oD  Clearfield,  for 
appellant.  A.  H.  Woodward,  of  Clearfleld, 
for  appellee. 

WALLING,  J.  This  Is  an  action  for  per- 
sonal injuries  sustained  by  plaintUf  on  July 
80,  1913,  while  a  passenger  on  one  of  de- 
fendant's trains  in  Blair  county.  Defendant 
is  a  railroad  corporation  duly  organized  un- 
der the  laws  of  Pennsylvania  with  its'  prin- 
cipal office  in  Philadelphia.  This  suit  was 
t)rought  in  Clearfleld  county  where  defend- 
ant has  and  <9erates  branch  railroads,  and 
where  a  part  of  its  corporate  prtqperty,  in- 
cluding tracks,  stations,  etc.,  is  situated.  De- 
fendant entered  a  special  appearance  and 
jfleaded  in  abatement  to  the  jurisdiction  of 
the  court,  which  plea  was  overruled,  and  the 
case  went  to  trial,  resulting  In  a  verdict 
for  plaintiff.  From  judgment  entered  there- 
on defendant  has  brought  this  appeal. 

[1-3]  At  common  law  a  corporation  could 
only  be  sued  in  the  territorial  Jurisdiction 
where  it  had  its  legal  domicile;  that  is, 
where  it  bad  its  chief  place  of  businesa 
Park  Bros.  4  Co.  v.  Oil  City  Boiler  Works, 
204  Pa.  453,  64  Aa  834.  This  was  enlarged 
by  the  Act  of  June  13,  1836,  |  42  (P.  L.  67»), 
so  as  to  authorize  suit  against  a  corixMration 
in  any  county  where  the  cause  of  action 
arose.  The  Act  of  March  21,  1842,  {  8  (P.  L. 
145),  provides,  inter  alia,  that,  "When  any 
action  Is  commenced  by  any  person  or  per- 


sons, or  bodies  corporate,  against  any  incor- 
porated railroad  or  canal  company.  In  any 
county  In  which  the  corporate  property  of 
such  company  is  whcdly  or  in  part  situated, 
it  shall  be  lawful,"  etc.,  directing  the  man- 
ner of  service  of  process  In  such  cases.  The 
Act  of  Mar*  IT,  1856  (P.  L.  388),  contains  a 
like  provision  as  to  commencing  suits  against 
corporations  In  general.  In  our  opinion,  un- 
der the  act  of  18^,  this  suit  was  properly 
brought  In  Clearfleld  county.  There  is  noth- 
ing to  Indicate  that  It  was  intended  merely 
as  a  service  act  A  corporation  of  this  state 
exists  In  any  county  where  It  has  property 
and  exercises  its  corporate  franchise,  and,  be- 
ing lawfully  served,  must  respond  to  any 
transitory  action  brought  there  against  it. 
A  corporation  la  an  artificial  person,  and 
there  Is  no  reason  in  principle  why  it  should 
enjoy  an  Immimlty  from  suit  not  common 
to  natural  persons  under  like  drcumstanoes. 
The  suit  seems  to  have  .been  brought  in  ac- 
cordance with  a  common  practice  of  long 
standing  and  one  recognized  in  numerous 
decisions  of  this  court  These  statutes  ax« 
quoted  at  length  and  discussed  in  the  opinion 
by  Mr.  Justice  Dean  in  Bailey  v.  Williams- 
port,  etc,  R.  R.,  174  Pa.  114, 118,  34  Aa  195. 
and  the  otmclnsion  there  is  that  the  action 
must  be  brought  in  a  county  where  the  cot' 
porate  property  Is  In  whole  or  in  part  sit- 
uated. See,  also,  Jensen  v.  P.  M.  &  S.  St 
Ry.  Co.,  201  Pa.  603,  61  Aa  811;  Hawn  ▼. 
Pennsylvania  Canal  Co.,  164  Pa.  455,  26  Aa 
644;  Caitofand  v.  Pennsylvania  R.  R.  Ca,  244 
Pa.  255,  260,  90  Atl.  668.  While  the  defendant 
in  Bliae  v.  Western  Maryland  Ry.  Co.,  253  Pa. 
204,  97  Atl.  1076,  was  a  foreign  corporation, 
governed  largely  by  the  Act  of  April  8,  1851 
(P.  L.  353),  yet  the  opinion  there  by  Brother 
Moschzlsker  comprehensively  embraces  both 
cUsses  of  corporations  and  fully  supports 
our  conclnsion  in  the  present  case.  It  is  fair 
to  assume  that  ae  acts  of  1842  and  1^6 
were  intended  to  serve  some  purpose,  but  it 
is  difficult  to  discover  what  unless  they  ex- 
tend ae  lurlsdiction  of  ae  courts  to  coun- 
ties where  corirarate  property  is  situated,  for 
«s  to  tb»  meaod  of  service  of  process  tbej 
are  not  substantially  different  from  ae  act 
of  1836.  In  our  opinion  ae  trial  court  was 
rlc^t  in  overmllng  ae  plea  in  abatement 
hence  it  is  not  necessary  to  consider  ae  ef- 
fect of  ae  defendant  aereafter  going  to 
trial  upon  ae  merits. 

[4,  H  When  injured,  plalnUff  was  44  years 
of  age,  and  ae  year  previous  (1912)  had  com- 
pleted a  four  years'  course  in  forestry  at 
State  College,  but  had  not  taken  up  aat 
work.  He  was  permitted  to  offer  evidence 
as  to  ae  minimum  salary  of  a  graduate  for- 
ester, in  connection  wia  evidence  aat  ae 
accident  had  disabled  him  from  pursuing  that 
occupation,  as  bearing  upon  loss  of  earning  - 
power.  The  trial  judge  submitted  ais  evi- 
dence to  ae  jury  wia  guarded  instructions, 
and  wiadrew  from  aem  ae  evidence  u  to 
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what  plaintiff  had  been  earning  as  a  real 
estate  saleaman  dnrlng  the  year  preceding 
the  acddent,  because  that  waa  not  shown  to 
be  a  permanent  employment  The  minimum 
salary  of  a  forester  was  approximately  what 
plaintiff  had  been  earning  as  a  teacher  and 
mnch  less  than  the  excluded  evidence  Indi- 
cated he  had  received  as  a  real  estate  sales- 
man. As  plaintiff  was  a  graduate  forester 
and  capable  of  entering  upon  that  work,  It 
was  not  error  to  show  Its  minimum  wage, 
although  he  had  never  actually  been  so  em- 
ployed. He  had  not  abandoned  that  profes- 
sion. Should  a  graduate  nurse  be  disabled 
before  entering  upon  her  profession,  we  be- 
lieve it  would  be  competent  to  show  the  In- 
come of  that  occupation  as  bearing  on  the 
question  of  loss  of  earning  power,  and,  if 
so,  why  not  In  this  case?  "Lessened  capacity 
to  earn  In  any  actually  available  occupation 
may  be  shown  •  •  •  by  proper  and 
satisfactory  proof,  and  not  left  to  mere  con- 
jecture," from  opinion  by  Mr.  Justice  Potter 
In  Helmstetter  v.  Pittsburg^  Rys.  Oo.,  243 
Pa.  422,  426,  90  AtL  208,  204.  We  find  no 
error  In  the  acUoA  of  the  trial  Judge  in  the 
admission  of  testimony  on  this  branch  of  the 
case  or  In  his  Instroctlons  to  the  Jury  with 
reference  thereto. 

[6]  The  refusal  to  grant  a  new  trial  Is,  aa 
we  have  often  held,  a  matter  within  the  dis- 
cretion of  the  trial  court,  with  which  we  can- 
not interfere  except  to  correct  a  manifest 
abuse  of  discretion,  which  is  not  shown  in 
this  case. 

The  assignments  of  error  are  orermled, 
and  the  Judgment  is  aflbrmed. 


(zei  Pa.  tO) 

In  re  WBBEJE'S  BSTATHl 

(Snpreme  Court  of  Pennsylvania.    June  11, 
IMS.) 

1.  tbtjstb  «s»166— bxectttob  ab  tbi78tcb  ob 
Tbnant. 

Under  will  directing  that  three  sons  of  tes- 
tatrix should  continue  business  owned  by  her, 
and  pay  rent  of  factory  to  other  clilldren,  in- 
dnding  two  dangbters,  and  pay  existing  debts  of 
business  and  divide  profits,  a  son  and  executor, 
acquiring  whole  interest  in  business,  was  not  a 
trustee,  but  a  tenant. 

2.  WlUiS     «=>573(2)— CONBTBTTCTION  —  INTEB- 

E8T8  or  Devisees. 
Under  will  directing  three  sons  of  testatrix 
to  continue  a  business  owned  by  her,  to  pay 
rent  to  other  children,  including  two  dau^ters, 
and  divide  profits,  and  on  its  discontinuance  to 
sell  It  and  turn  proceeds  into  estate,  the  daugh- 
ters had  no  interest  in  bnsiness,  but  merely  a 
right  on  its  cessation  to  require  payment  to  es- 
tate of  its  value  at  death  of  testatrix. 

a  Wiiia  «=»6e6(l)— OoNsraucnoN— "BoBi- 
mss." 
Under  •a  will  directing  that  testatrix's  busi- 
ness be  continued  by  her  sons,  who  should  pay 
rent,  existing  debts,  and  divide  profits  among 
other  children,  and  proportional  proceeds  of  any 
■ale  thereof,  the  word  "business"  was  an  un- 


certain and  equivocal  expresrion,  which  might 
mean  property,  or  might  mean  simply  good  will. 
[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Busi- 
ness.] 

Appeal  from  Orphans'  Oourt,  Berks 
County. 

Petltlcm  by  Hattle  M.  Weber  and  another 
for  a  citation  to  require  an  executor  of  the 
estate  of  Anna  Weber,  deceased,  to  account 
for  profits  of  decedent's  business  conducted 
by  him.  From  a  decree  dismissing  the  peti- 
tion, petitioners  appeaL  Appeal  dismissed, 
and  decree  affirmed. 

Argued  before  POTTER,  STEWART, 
MOSOHZISKER,  FRAZEB,  and  WAL- 
UNO,  JJ. 

Gyms  O.  Derr  and  Walter  B.  Freed,  both 
of  Reading,  for  appellants.  Isaac  HIester 
and  John  B.  Stevens,  both  of  Reading,  for 
appellee. 

STEWART,  J.  Anna  Weber,  the  testa- 
trix, a  widow,  at  the  time  of  her  death  was 
the  owner  of  a  lot  of  ground  in  the  city  of 
Reading,  on  which  was  erected  a  building  In 
which  she  conducted  on  her  own  behalf  two 
distinct  enterprises,  one  the  manufacture  of 
paper  boxes,  the  other  the  manufacture  of 
badges;  she  owning  all  the  madiinery  em- 
ployed in  each.  Inasmuch  as  the  present 
controversy  relates  exclusively  to  the  man- 
agement, control,  and  final  disposition  of  this 
item  of  testatrix's  property,  it  can  be  under- 
stood only  as  we  here  produce  so  much  of 
the  will  of  testatrix  as  expresses  her  direc- 
tion in  regard  thereto.  Testatrix  died  In 
1905,  leaving  to  survive  her  five  sons  and 
two  daughters.  In  the  first  item  of  the  will 
we  find  this  provision: 

"They  [the  reference  bring  to  her  three  sons, 
Henry  C,  James  A.  and  Kmlel,  as  will  later 
appear]  shall  collect  all  the  debts  due  the  fac- 
tory and  with  the  proceeds  and  the  factory's 
moneys  in  the  banks  pay  all  the  debts  of  the 
factories,  and  should  there  not  be  sufficient 
money  arising  from  the  collections  of  the  bills 
and  the  moneys  in  the  banks,  the  deficiencies 
shall  be  assumed  by  my  sons,  Harry  O.  Weber, 
James  A.  Weber  and  Daniel  Weber,  and  should 
there  be  a  balance  over  after  making  the  collec- 
tions and  the  factories'  moneys  in  the  banks, 
and  after  paying  the  debts  of  the  said  factories, 
that  balance  shall  be  equally  divided  among  my 
children." 

Why  this  provision  that  the  three  named 
of  her  five  sons  should  assume  any  deficien- 
cy in  the  assets  of  the  factories  to  meet  the 
liabilities  of  the  factories  will  later  appear. 
In  the  next  following  item  we  find  this  dl- 
rectlozi: 

"Item.  I  direct  that  the  factories  shall  be  run 
as  follows.  The  upper  factory  shall  be  in 
charge  of  my  aim,  Harry  O.  Weber,  and  the 
lower  factory  shall  be  in  charge  of  my  sons, 
James  A.  Wel>er  and  Daniel  Weber.  The  prof- 
its of  said  factories  shall  be  equally  divided 
among  the  said  three  children,  Harry  C.  Weber, 
James  A.  Weber  and  Daniel  Weber,  who  shall 
pay  a  rental  sum  to  my  sons,  Herman  Weber  and 
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Waltser  W«b«r,  aaeh  the  ram  of  twelve  doDars  per 
month,  and  to  my  daughter,  Mand  73.  Weber,  the 
awn  of  fifteen  dollars  per  montib,  nntil  she  ihall 
marry,  thereupon  the  said  payment  to  my 
daughter,  Maud  B.,  shall  cease.  However,  If  at 
any  time  the  said  factories  shall  be  idle  for  more 
than  one  month,  then  the  above-mentioned  rents 
shall  not  be  paid  during  the  time  the  factories 
are  idle.  My  sons,  Harry  C.  Weber,  James  A. 
Weber  and  Daniel  Weber,  shall  each  receive 
fifteen  dollars  per  wedc  for  their  labor  out  of 
the  profits  of  the  factories.  I  do  hereby  ordef 
and  direct  that  the  sum  of  fifteen  dollars  per 
week,  as  hereinbefore  provided,  shall  be  paid 
to  my  son,  Daniel  Weber,  as  long  as  he  is  con- 
nected with  the  factory  or  factories  and  not 
able  to  work  in  the  said  factory  or  factories  on 
acconnt  of  illness. 

"I  do  hereby  order  and  direct  that  my  son, 
Harry  O.  Weber,  shall  have  the  sole  manage- 
ment of  the  financial  matters  connected  with 
the  said  factory  or  factories  and  the  business 
thereof.  All  contracts  to  be  approved  of  by 
him  and  all  moneys  to  be  received  and  deposited 
by  him  and  all  diecks  and  other  obligations  to 
be  signed  by  him  only.  In  case  of  the  death 
.  of  my  son,  Harry  O.  Weber,  then  the  surviving 
sons  running  the  factory  or  factories  shall  de- 
cide amongst  themselves  who  shall  assume  the 
duties  of  my  deceased  son,  Harry  O.  Weber.  If 
at  any  time  my  son,  Harry  O.  Weber,  shall  desire 
to  withdraw  from  the  finn,  then  my  sons,  James 
A.  Weber  and  Danid  Weber,  shall  -have  the  first 
right  to  purchase  the  share  of  my  son,  Harry  O. 
Weber,  the  amount  to  be  determined  by  an  hon- 
est appraisement  of  three  disinterested  persons. 

"However,  should  any  or  either  of  my  sons, 
Harry  C.  Weber.  James  A.  Weber  or  Daniel 
Weber  die.  then  from  the  date  of  such  death  the 
share  of  the  oroflts  of  such  deceased  son  or  sons 
shall  be  paid  unto  his  or  their  widow  or  wid- 
ows, and  if  there  be  no  such  widow  or  widows 
surviving  and  there  be  children  surviving,  then 
such  aforesaid  share  or  shares  of  snch  deceased 
son  or  sons  shall  be  paid  unto  his  or  their  re- 
spective children,  as  the  case  may  be;  the  fore- 
going la  subject  to  the  proviso  that  the  aforesaid 
factory  or  factories  are  being  run  by  my  said 
mentioned  sons  as  aforesaid  or  by  any  or  either 
of  them  surviving  as  aforesaid  and  to  continue 
as  long  as  the  factory  or  foctories  are  run  by 
the  survivor  or  survivors  of  them,  and  also 
diould  it  happen  that  any  or  either  of  my  said 
three  sons  be  not  connected  with  the  running  or 
bnsiness  of  the  said  factory  or  factories  at  the 
time  of  his  death  or  their  death,  then  the  afore- 
said bequest  of  the  share  or  profits  shall  not  ap- 
ply to  the  widow  or  children  of  such  deceased 
■on  or  sons  dying  not  connected  as  aforesaid. 

"If  at  any  time  my  three  sons,  Harry  Oi 
Weber,  James  A.  Weber  or  Daniel  Weber,  or 
the  survivor  or  survivors  of  them,  decline  to 
continue  the  manufacturing  business,  or  my  said 
three  sons  are  deceased,  it  is  my  will  that  the 
factory  or  factories  shall  not  be  sold  as  long  a* 
any  of  my  other  sons  wish  to  run  the  factory 
or  factories,  and  if  my  sons,  Harry  O.  Weber, 
James  A.  Weber  and  Daniel  Weber,  decline  to 
run  tiie  factory  or  factories,  and  if  Herman 
Weber  and  Walter  Weber  or  either  of  them 
wish  to  run  the  factory  or  factories,  they  shall 
pay  a  monthlv  rental  sum  of  twelve  dollars  per 
month  to  ea<m  of  my  said  sons  if  living,  or  if 
dead,  to  their  widows  or  children  of  such  de- 
ceased son  or  sons  as  aforesaid,  and  to  my 
daughter,  Maud  E.  Weber,  a  rental  sum  of 
fifteen  dollars  per  month  in  the  manner  and 
period  of  time  as  heretofore  provided.  Should 
neither  of  my  said  sons  desire  to  run  the  said 
factory  or  factories,  I  do  hereby  direct  my 
hereinafter  named  executor  to  sell  the  said  fac- 
tory or  factories  at  public  or  private  sale  for 
the  best  price  obtainable,  and  I  do  hereby  au- 
thorise and  empower  my  hereinafter  named  ex- 


ecutor to  sign,  seal,  exeoata  and  acknowledge  all 
such  deed  or  deeds  of  conveyance  as  may  be 
requisite  and  necessary  for  the  granting  and  as- 
suring the  same  to  the  purchaser  or  purchasers 
thereof  in  fee  simple,  and  the  proceeds  of  said 
aale  shall  be  equwv  divided  among  my  diUdren, 
Herman  Weber,  Walter  Weber,  Itany  a  Web- 
er, James  A.  Weber,  Daniel  Weber,  Hattie  M. 
Moyer  and  Maud  E.  Weber,  share  and  share 
alike,  or  their  heirs,  share  and  share  alike." 

The  rest  and  residue  of  testatrix's  estate 
she  devised  and  bequeathed  to  her  above- 
named  children,  share  and  share  alike. 
Nothing  in  these  several  provisions  relating 
to  the  factories  gave  rise  to  dispute  or  any 
expressed  dlssatlsfactlotu  On  the  contrary, 
the  dli^osition  of  the  factories  was  acquiesc- 
ed in,  and  the  three  sons  appointed  by  the 
will  to  have  them  in  charge  and  run  them, 
accepted  under  the  will,  though  under  no 
requirement  to  do  so,  and  entered  into  pos- 
session and  control,  thereby  taking  upon 
themselves  the  burden  and  duty  oi  observ- 
ing such  conditions  and  regulations  In  om- 
nectlon  therewith  as  directed  by  the  wllL 
One  of  the  sons,  Harry  O.,  was  made  sole 
executor  of  the  will ;  but  it  is  to  be  kept  In 
mind  that  he  was  charged  with  no  duty  as 
such  executor  In  connection -with  the  several 
factories  so  long  as  they  were  operated  by 
any  of  the  sons;  it  was  for  the  sons  to  op- 
erate them  In  accordance  with  the  dlrectloos 
of  the  will  and  no  responsibility  rested  on 
Harry  C.  as  executor  In  connection  there- 
with. n>e  firm,  as  testatrix  speaks  of  the 
three  sons  thus  associated,  were  to  share 
equally  In  the  profits  and  bear  equally  the 
indebtedness.  There  is  not  a  suggestion  In 
the  will  that  testatrix's  estate  was  to  be 
liable  for  any  loss  or  Indebtedness,  or  to 
be  otherwise  interested  in  the  atterprlse. 
Harry  C  later  on  acquired  'by  purchase  the 
shares  or  toterests  of  his  brothers,  James  A^ 
and  Daniel,  who  were  associated  witli  him  In 
the  btisiness^  with  the  result  tiiat  the  sole 
and  exclusive  management  and  control  of 
the  factories  thereafter  was  In  himself.  Lat- 
er on  he  purchased  the  shares  of  Walter  and 
Maudi  so  that  as  the  case  then  stood  the 
only  outstanding  Interests  were  those  of 
Herman  and  Hattie  Moyer,  and  of  tliese 
Herman,  now  deceased  and  represmted  by 
his  widow,  was  under  the  will  to  receive  as 
rental  $12  per  month  and  Hattie  $15  a 
month  until  her  marriage.  These  were  the 
parties  In  Interest  when  the  present  proceed- 
ing was  begun. 

By  petition  filed  in  191 Q  by  Hattie  M.  and 
Mary  A.,  widow  of  Herman,  It  was  repre- 
sented to  the  court  that  (1)  by  the  terms  of 
the  will  the  factories,  machinery,  and  busi- 
ness continued  part  of  the  estate  of  the  tes- 
tatrix; that  when  all  the  sons  were  unwilling 
to  operate  the  same,  or  had  died,  they  ml^t 
be  sold  and  the  proceeds  divided,  'and  that 
the  taking  possession  of  the  factories,  etc, 
constituted  Harry  a  trustee:  that  (2)  Harry 
during  his  custody  of  the  bnsiness  and  prop- 
erty, had    tried  to  make  the  patronage  and 
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good  win  Ills  oiwn,  to  that  end  pnrebastne 
the  adjoining  building,  connecting  It  with 
the  estate's  property,  Installing  machinery 
therein  which  he  called  hU  own,  adding  oth- 
er lines  at  bostneiK,  blending  the  original 
business  therewith,  so  as  to  nuke  tke  orig- 
inal business  dUficult  or  impossible  of  dls- 
crlmdnatlon,  keeping  bank  books  an^  bank 
accounts  In  bis  individual  nainey  declaring 
and  advertising  the  business  as  entirely  his 
own,  and  recaitly  offering  the  real  estate  for 
sale  without  the  business,  and  generally 
pursuing  a  line  of  conduct  calculated  to 
transfer  the  good  will  and  patronage  to  him- 
self, with  the  Intent  that  when  the  time  ar- 
rives for  sale  ther$  will  be  nothing  to  sell  but 
the  property  and  building;  that  (3)  he  Is 
wasting  and. mismanaging  the  estate,  whose 
Interests  are  likely  to  be  prejudiced  by  his 
continuance  In  the  trust,  his  interest  being 
hostile,  and  that,  James  having  sold  his  in- 
terest, and  Daniel  and  Herman  having  died, 
and  Harry  having  ceased  to  operate  the  fao- 
torles  In  accordance  with  the '  directions  of 
the  will,  the  latter  should  be  sold  as  directed 
and  the  proceeds  divided.  The  tjetitlon 
prayed  (1)  that,  if  sold,  Harry  be  restrained 
from  making  use  of  the  patronage  and  good 
will  to  avoid  Irreparable  injury  to  the  peti- 
tioners; (2)  that  Harry  be  removed  from 
the  executorship  and  trusteeship;  (8)  for  a 
decree  that  circumstances  have  arisen  where- 
by under  the  terms  of  the  will  the  property 
Is  to  be  sold  and  proceeds  divided ;  (4)  for  a 
decree  of  sale  and  an  Injunction  restraining 
Harry  from  taking  benefit  of  good  Will;  and 
<5)  that  Harry  be  re^'oired  to  account  tar 
profits  and  damages. 

To  this  petition  Harry  C,  under  nfle, 
made  answer,  expressly  denying  every  avep- 
meot  in  the  petition  that  charges  htm  with  a 
purpose  in  his  management  and  control  of 
the  factories  to  prejudice  the  right  and  In- 
terest of  the  estate  therein.  If  any  sucb  right 
or  interest  remains.  He  admits  the  main 
facts  set  out  in  the  petition  relating  to  the 
purchai^  by  himself  of  an  adjoining  building 
wherein  at  his  own  oost  and  expense  he  bas 
I^aced  new  and  more  improved  machinery. 
He  denies  that  he  Is  at  present,  or  has  been 
at  any  time,  a  trustee  of  the '  factories  Of 
business  therein  conducted,  bbt  asserts  that 
lie  holds  the  former  ais  t«iant  mider  a  fixed 
rental,  and  Is  now  the  sole  owner  and  p^ 
prietor  of  the  business  carried  on,  not  deny- 
ing his  liability  t*  account  for  the  machinery 
fbAt  was  in  Che  factories,  appraised  at  $!,• 
27B,  When  He  first  entered  into  possession, 
Mit  insisting  that  he  is  the  owner  of  the 
new  machinery  introduced  at  his  own  cbst 
and  exi>ense, '  that  he  is  the  sole  owner  of 
the  bq^ess,  entitled  to  all  the  prc^ts  of  the 
business,  and  that  the  wIU  making  it  option- 
al for  him  to  ODOtlnne  the  buBiness  requlroi 
bim  to  account  as  executor  for  said  facto>ie8 
only  when  he  has  ceased  to'  exercise  his  op- 
tion In  coiittectlon  therewith. 
'  [t-t]  Certain  testimony .  was  i^en  wVelt 
IMA.— 17 


we  have  neither  time  nor  sp&es  to  review. 
Suflldent  to  say  that  it  neither  adds  to  nor 
detracts  from  tlie  strength  at  either  side  as 
eccUbited  in  petition  and  answer.  Upon 
these  alone  the  case  might  wtil  have  been 
decided.  The  learned  Judge  of  the  orphans' 
court.  In  an  opinion  amply  Justifying  his  con- 
clnalon,  held  the  case  to  be  with  the  respond- 
Mtt,  and  aocordihgly  dismissed  the  petition. 
The  assignments  of  error  on  the  appeal  are 
1/4  in  number,  the  fli«t  of  these  presenting  the 
teal  controversy,  and  except  as  this  can  be 
sustained  ttie  rfemaiidng  assignments  may  be 
peaa6A.  wlthoat  consideration,  since  they 
stand  or  fall  with  the  first,  whMi  reads  as 
follows: 

■  "The  court  erred  in  not  constmlng  the  will 
of  Anna  Weber  In  aocordanoe  with  the  conten- 
tion of  th«  exceptants,  vie.  that  the  testatrix 
intended  that  the  factories  and  businesses  there- 
of should  be  and  remain  part  of  ber  estate  to  be 
operated  by  her  sons,  Harry  C,  James  A.  and 
Dani^  who,  whfle  operating  the  same.  Were  to 
receive  salaries  and  the  net  profits,  and  wlien 
none  of  her  sons  should  be  willing  to  operate  the 
said  factories  and  busineAsea  in  accordance  with 
the  terms  of  the  will,  the  same  should  be  sold 
aad  the  prooeeda  of  the  sale  equally  divided 
among  ker  children." 

Cnquestionably  tbfe  tthole  case  turns  <m 
the  constracUon  to  be  given  the  win.  of  the 
testatrix.  A  manifest  objection  to  the  con< 
stnietlon  contended  for  by  appellants  Is  not 
only  tbat  It  supplies  too  much  in  addition  to 
?That  is  elpresaed  in  Om  will,  but  that  it 
gives  to  what  Is  exprssded  a  meaning  mudi 
Out  of  the  otdlnaryr  and  that  wlthont  at>par- 
ent  reaison.  The  word  "business,"  ai  here 
Intioduced  and  so  much  relied  upon  tyy  ap> 
iMUanti^,  while  occurring  twlee  In  the  will.  Is 
not  there  used' in'  soch  e(»nection  as  to  show 
any  intention  thereby  to  Indicate  ttie  extott 
of  the  gift  to  tbe  three  sons.  The  word  is 
an  tmcsrtain  and  equivocal  expression;  it 
may  mean  propetty,  or  It  may  mean  simply 
good  will,  depending  on  the  connection  In 
whidi  It  is  used.  Ai.  nsed  by  the  testatrix 
in  her  will,  it  is  without  significanoe  in  the 
present  controversy,  since  in  the  connection 
it  Is  used  it  can  have  no  reference  to  the 
80l)!)e<!t  bf  thi$  4Ut  to  the  Cbree  sons.  Be- 
dooBd  tq  sln^lest  terms,  what  la  given  by 
the  will  to  the  three  sons  was  an  (^tlon  to 
lease  upon  certain  expressed  and  definite 
terms,  indtidlng  a  fixed  rental,  payable,  not 
to  the  legal  representatives  of  testatrix,  but 
to  certain  of  her  children,  the  several  fac- 
tories which  she  was  operating  at  the  time 
of  her  death  and  aa  they  then  stood ;  that 
is  to  say,  with  their  then  present  equipment 
By  their  acceptance  of  the  option  a  contract 
resulted,  and  the  three  sons  thereby  acquired 
possession  and  contr<d  of  the  bnUding  and 
the  matMnery  tharein,  nothing  here  involved 
being  reserved.  The  testatrix's  entire  inter- 
est passed  to  the  lessees,  who  alone  became 
responsible  for  all  debts  incurred  and  enti- 
tled to  €iU  profits  earned.  tVbat  conceivable 
property  Interest  remained  Ih.  the  testatrix 
or  her  estate  In  x»imectlou  with  the  condud; 
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of  the  fStctories?  Without  any  right  to  share 
in  the  profits,  and  without  any  liability  for 
Indebtedness  thereafter  Incurred,  the  only 
right  not  parted  with  by  her  was  the  right 
up<Hi  the  determination  of  the  lease,  how- 
ever brought  about,  to  a  surrender  of  the 
estate  and  property  leased.  If  this  be  the 
proper  construction  of  the  will,  and  as  to 
this  we  are  left  in  no  dotibt,  then  it  must 
follow  that  so  long  as  the  sons,  or  any  of 
them,  are  rightfully  in  possession  of  the 
premises,  observing  the  terms  of  the  contract 
— that  is,  performing  those  things  required 
by  the  contract  and  abstaining  from  those 
things  forbidden— they  are  entitled  to  be 
free  from  disturbance  by  any  one. 

The  contention  of  appellants  is  that  they, 
being  entitled  to  share  in  the  proceeds  of  the 
sale  of  the  property  when  that  period  ar- 
rives, and  as  a  distinct  element  of  value 
that  will  enter  into  the  price  obtained  will 
be  what  they  dioose  to  denominate  the  "busi- 
ness," as  distinguished  from  the  real  estate 
and  the  machinery  that  passed  under  the 
gift  of  the  three  sons,  have  such  interest  as 
gives  them  standing  now  to  complain.  If 
the  premises  be  admitted,  perhaps  the  con- 
clusion could  not  well  bfe  denied ;  but,  as  we 
have  said,  we  find  nothing  in  the  will  that 
even  suggests  a  reservation  of  any  kind  in 
the  gift  to  the  sons,  whether  of  business, 
whatever  that  may  mean,  or  anything  else. 
It  follows  that,  when  the  lease  shall  termi- 
nate, the  demands  of  the  estate  will  be  fully 
met  by  a  surrender  of  the  real  estate  and 
such  madilnery  as  the  sons  derived  under 
the  will,  together,  perhaps,  with  what,  if 
any,  has  meanwhile  been  substituted  for  sudt 
as  was  outworn  and  rendered  useless.  It 
follows  that  appellaots  are  without  stand- 
ing to  complain,  the  lease  is  still  In  force,  and 
we  dis<9over  nothing  in  the  manner  in  which 
it  is  being  conducted  that  la  In  violation  at 
any  of  its  terma 

The  appeal  Is  dismissed,  and  the  decree 
Is  affirmed. 

(2tl  Fa.  SW) 

HUFNAQLB  V.  WILKES-BARRB  BY.  OO. 

(Supreme  Court  of  Pennsylvania.     June  11, 
1»18.) 

1.  WilNESSBS  Qa>S67(l)— Iktebbst. 

One  who  has  no  personal  interest  in  a  pend- 
ing suit  is  not  an  interested  witness  merely  be- 
cause he  has  a  suit  growing  out  of  the  same 
accident  against  both  plaintiff's  employer  and 
defendant. 

2.  Daicaobb  «=3208(2)— Psbsonai.  Iirjunss^ 
Question  fob  Jubt. 

In  acti(»i  against  street  railway  company 
for  pen<)nal  injuries,  it  was  for  jury  to  say 
on  the  medical  testimony  whether  plaintiff's 
curvature  of  the  ipine  was  the  natural  and  prob- 
able result  of  his  occupation,  or  was  due  to  the 
accident. 
8.  Appeai.  and  Ebbob  «=>730(2)  —  Assign- 

HERTS  OF  Ebbob— StfFFICIENCT. 

An  assigninent  of  error  complaining  of  a 
fraction  of  the  charge,  and  quoting  one  sen- 
tsnce  thereof  and  part  of  another,  and  leaving 


out  the  remainder,  was  insnffident,  as  assign- 
ments of  error  must  fully  quote  all  that  court 
said  on  matter  as  to  which  complaint  is  made, 
though  they  may  aver  which  part  thereof  was 
objectionable. 

4.  Appkai.  and  Ebbob  ^=3266(14)— Chabge  or 
C}ouBT— Irtebest  of  Witnesses. 
Failure  to  explain  the  difference  between 
interested  and  disinterested  testimony  is  not 
error,  where  appellant  remained  silent  when  ask- 
ed if  there  was  anything  further  which  he  desired 
to  have  called  to  the  jury's  attention. 

Appeal  from  Court  of  Common  Pleas,  I*u- 
zeme  County. 

Trespass  for  personal  injuries  by  Charles 
Hufnagle  against  Wlikes-Barre  Ballway 
Company.  Verdict  for  pUilntifl  for  $2,040, 
and  Judgment  thereon,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  BfiOWN,  O.  J.,  and 
MOSOHZISKEB,  FRAZHB,  WAITING,  and 
SIMPSON,  JJ. 

Paul  Bedford,  Frank  A.  McOolgan,  and 
John  T.  Laoahan,  all  of  Wllkes-Barre^  for 
appellant  Abram  Salsburg,  Mose  H.  Sals- 
burg,  and  E.  B.  Morgan,  all  of  Wllkes-Barre, 
for  appellee. 

SIMPSON,  J.  Plaintiff  alleged  that  white 
driving  along  a  public  highway  he  was  in- 
jured by  being  ran  into  by  a  car  of  defend- 
ant Each  party  avers  that  the  accident  was 
caused  by  the  careless  and  reckless  driving 
of  the  other.  The  case  was  submitted  to  the 
Jury,  which  rendered  a  verdict  in  plaintiff's 
favor,  and  from  the  judgment  thereon  de- 
fendant now  appeals,  and  assigns  errors  in 
the  charge  of  the  court 

[1]  The  flrst  assignment  allies  errmr  be- 
cause of  the  denial  of  the  fourth  point  of 
defoidant,  vis: 

"Plaintiff's  witness  Courtright  is  an  interested 
witness." 

There  were  two  witnesses  of  that  name, 
and  the  point  does  not  disclose  whidi  was 
referred  ta  Assuming  that  It  was  James 
(^urtrlght  it  appeared  that  he  was  a  pe- 
destrian <m  the  highway  at  the  time  of  the 
acddKit,  claimed  to  be  injured  as  a  result 
of  the  collision,  and  had  sued  both  plain- 
tiff's employer,  and  the  defendant  He  had 
no  Interest  In  the  present  suit,  and  was  not 
an  Interested  witness,  unless  the  existence 
of  his  two  suits  made  him  sa  We  do  not 
think  it  did.  Moreover,  the  trial  Judge  had 
charged  the  Jury  to  cwislder  whldi  witness- 
es were  and  which  were  not  interested  in 
the  result  of  the  case,  and  had  particularly 
Inquired  of  counsel  whether  tbe^  were  any 
other  points  they  de^U^d  him  to  nienti<»  to 
the  Juor.  Defendant's  counsel  ronalned  si- 
lent and  cannot  now  be  heard  to  complain 
because  the  court  relied  on  that  sUoice. 

[2]  The  second  assignment  complains  be- 
cause defendant's  ninth  point  was  refnsed, 
via.: 

"All  the  medical  testimony  aeoonnta  for  plain- 
tiff's curvature  of  the  spine  as  the  natural,  prob- 
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able  result  of  his  occapation  and  not  due  to 
the  accident." 

It  was  tor  the  Jsry  to  say  whether  the 
medical  testlmmiy  did  "acconnt"  tor  that 
curvature.  Bven  tf  every  doctor  had  so 
said,  and  there  was  no  other  evidence  to  at- 
test their  opinion,  the  question  vras  one  of 
fact  tor  the  Jury,  and  not  of  law  for  the 
coort.  McGllnn  DistUIing  Co.  v.  Dervin,  260 
Pa.  414,  103  Atl.  872.  Moreover,  there  waa 
evidence  that  betore  the  accident  plaintiff 
was  a  healthy,  straight  man,  weigbing  210 
ponnds;  whereas,  after  being  confined  in 
bed  for  five  months,  as  a  result  of  the  acci- 
dent, he  weighed  but  110  pounds  and  had 
corvatare  of  the  tpine.  Under  those  facts 
it  would  have  been  errw  to  affirm  the  point: 

[3]  The  third  assignment  complains  of  a 
fraction  of  the  charge  relating  to  an  argu- 
ment  of  plaintUTs  counsel  on  one  of  the 
points  in  the  case.  It  quotes  one  sentence 
of  the  charge  and  part  of  another,  leaves 
out  a  large  part  of  what  the  court  said  on 
the  subject,  in  Immediate  connection  with 
that  which  is  assigned,  and  is  now  overruled 
for  that  reastn.  Assignments  of  error  must 
fully  quote  all  that  the  court  said  on  fhe 
subject  regarding  which  complaint  is  made, 
but  may  then  aver,  if  desired,  which  part 
thereof  Is  objectionable.  E^imess  to  the 
court  below,  as  well  as  to  this  oonrt,  requires 
an  »iforcement  of  this  rule. 

[4]  The  fourth  and  last  assignment  com- 
plains that  the  frial  Jnd^e  did  not  carefully 
explain  to  the  Jury  the  difference  between  in- 
terested and  disinterested  testimony.  He 
was  not  afibed  to  do  so;  and,  as  i>olnted  out 
above,  he  did  caution  the  Jury  to  consldM* 
whldi  witnesses  were  and  which  were  not 
Interested.  He  also  told  them  that  the  plain- 
tiff and  his  wife  were  Interested,  and  that 
their  evidence  should  be  carefully  scanned 
and  wdgbed  in  the  light  of  that  fact  If 
defendant  wished  additional  light  given  to 
the  Jury,  it  should  have  so  requested  when 
asked  to  call  the  court's  attention  to  any- 
thing omitted. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 

(Ml  Pa.  6M)  ■=— ■ 

OOMMONWBALTH  v.  CORSINO. 

<Snpreme    Court   of   Pennsylvania.     June   11, 
1918.) 

1.  CaiHiHiLi.  Law  «s»776<4)— Chabqb-Cbax- 

ACTER. 

Where  defendant  admitted  the  killing  and 
set  up  self-defense,  a  charge  that  evidence  as  to 
his  good  reputation  as  a  peaceable  man  waa  not 
offered  on  theory  that  such  a  man  would  not 
commit  a  crime,  and  stating  that  character  evi- 
dence was  to  be  considered  with  the  other  evi- 
dence, gave  defendant  the  full  benefit  of  his  char- 
acter evidence,  and  was  proper. 

2.  Cbiminax  Law  <8=»822(13)— Insthuctior— 
seu-dkrenser— scfficienct  of  evidence. 

In  a  trial  for  murder,  a  chane  on  self-de- 
fense, requiring  such  defense  to  be  shown  by 
"satisfBctory  proof,"  waa  not  reversible  error. 


where  the  charge  further  showed  that  It  did  not 
require  the  defense  to  be  establidied  beyond  a 
reasonable  doubt. 

3.  Cbiminal  Law  «s»781(S)  —  iMSTEtToriON  — 
AssvupnoK  OF  Fact. 

In  trial  for  mnrder,  where  killing  was  ad- 
mitted and  the  only  defense  was  that  of  self-de- 
fmae,  it  was  not  error  for  court  to  tell  the  jury 
that  "the  defense  is  self-defense." 

4.  WrrNESBEs  *=»267,  282%— Ceoss-Examina- 

TION — DlBCBEnON  OF  LoWEB  CotJBT. 

The  extent  to  which  a  cross-examination  will 
be  allowed  is  largely  in  the  discretion  of  the  trial 
judge,  and  where  a  question  has  been  fully  an- 
swered his  refusal  to  allow  its  repetition  is  not 
error. 

5.  GBiianAi,  Law  «=:>666(3)  —  Stateuekt  of 

I8ST7E. 

In  trial  for  homicide,  where  it  appeared  that 
defendant  had  signed  a  written  statement  relat- 
ing thereto,  which  was  offered  in  evidence,  it  was 
not  error  for  court  to  remark  that  question 
was  whether  it  was  read  to  defendant  or  wheth- 
er he  accepted  it  as  his  statement. 

6.  CsniiHAL  Law  «=9636(1)  —  Trial  —  Pbes- 
■NCE  OF  Defendant. 

It  is  an  inherent  right  of  a  prisoner  in  a  cap- 
ital case  to  be  present  at  every  stage  of  the  pro- 
ceedings from  his  arraignment  to  the  rendition 
of  the  verdict,  and  neither  court  nor  judge  can 
take  any  step  affecting  his  rights  in  his  absence. 

7.  OannwAL  Law  «=>638C1)  —  Tbial  —  Ab- 
sence OF  Defendant. 

Where  original  indictment  could  not  be 
found  when  jury  retired,  action  of  assistant  dis- 
trict attorney  in  preparing  a  copy  varying  from 
the  original,  and  of  the  trial  judge  at  chambers 
in  ordering  it  filed  in  place  of  original,  witboat 
notice  to  defendant  or  nis  counsel  and  m  his  ab- 
sence, which  copy  was  given  to  Jury,  was  re- 
versihle  error. 

8.  Witnesses  9=>227— Intbrfbbtbb— Oath. 

An  interpreter  is  a  witness  and  should  be 
sworn. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Witness.] 

8.  Cbihinai,  Law  «=»1158<4)— Intebpbetsk— 
Question  fob  Jubt. 
Whether  testimony  given  In  a  foreign  lan- 
guage was  correctly  interpreted  is  a  question  of 
fact  with  which  an  appellate  court  will  not  in- 
terfere, except  in  case  of  manifest  error. 

Appeal  from  Court  oC  Oyer  and  Terminer, 
Luzerne  County. 

Angelo  Corslno  was  convicted  of  murder  In 
the  first  degree,  on  which  sentence  of  death 
was  passed,  and  he  aK)eal&  Beversed,  and 
a  venire  facias  de  novo  awarded. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART,  MOSCHZISKBB,  FRAZER,  and 
WALLING,  JJ. 

W.  Alfred  Yaloitlne,  of  Wllkes-Barre,  and 
Frank  Ia  Pinola  and  William  H.  OlUeqjie, 
both  of  Plttstoo,  for  ai>pellant  Frank  P. 
Slattery,  Dist.  Atty.,  and  John  H.  Dando  and 
A.  U  Turner,  Asst.  Dlst.  Attys.,  all  of  WUkes- 
Barre,  for  the  Commonwealth. 

WALLING,  J.  [1  ]  The  defendant,  Angelo 
Corslno,  was  convicted  of  murder  of  the  first 
degree  tor  the  killing  of  Angnstlno  Shendra. 
The  firing  of  the  fatal  shot  was  admitted  and 
defendant  Interposed  self-defense.  Evidence 
was  offered  tending  to  establish  his  good 
reputation  as  a  peaceable  man,  and  It  is  urg- 
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ed  tbat  the  trial  Jndge  erred  In  his  charge 
npon  that  qoestleD.  He  told  the  jury  In 
brief  that  such  evidence  was  not  offered  on 
the  theory  that  a  man  of  good  reputation 
would  not  commit  a  crime,  for  treguently 
such  a  man  has  become  InTOlved  In  crimes 
that  belled  hl«  reputation.  He  then  explain- 
ed the  difference  between  character  and  rei>- 
utatlon  and  said: 

"Evidence  of  reinitation  for  good  character  is 
substantive  evidence,  and  is  to  be  considered 
with  the  other  evidence  in  the  caie.  Sometimes 
it  is  the  only  evidence  available  to  a  defendant, 
and  therefore  it  has  been  said  in  some  instanoes 
it  may  of  itself  create  a  re^jionable  doubt  of 
the  defendant's  gnilt  Snch  evidence  is  applica- 
ble as  wdl  to  the  degree  of  the  crime  as  to  the 
general  question  of  guilt  under  the  entire  indict- 
ment. It  may,  therefore,  where  the  proof  of  guilt 
has  been  established,  lead  the  jury  to  doubt 
whether  a  first  degree  crime  was  committe<L  and 
thus  bring  the  jury  to  a  verdict  of  sec<md  de- 
gree, or  even  manslan^ter,  and  where  it  contin- 
ues in  the  mind  as  to  guilt  in  any  degree,  or  of 
any  crime,  it  should  lead  to  genersl  acquittal." 

He  also  afDrmed  without  qnaliflcatton  de« 
fendant's  twelfth  and  thirteenth  points, 
where  the  law  on  this  toanch  of  the  case  is 
stated  fully  and  as  favorably  to  defendant 
as  can  be  found  in  any  of  the  authorities. 
Defendant  had  ,the  full  benefit  of  his  char- 
acter defense,  and  there  is  no  error  in  the 
general  charge  as  to  tliat;  hence  the  rule 
that  misstatement  of  the  law  in  the  charge 
cannot  be  cured  by  answers  to  points  does 
not  apply.  But  on  the  question  of  adequacy 
the  pcrfnts  and  answers  are  a  part  of  the 
diarge,  and  It  is  not  necessary  to  rQ>eat 
elsewhere  principles  fully  stated  In  requests 
that  are  granted. 

[2,  3]  We  find  no  substantial  merit  in  the 
criticism  of  the  charge  as  to  self-defense. 
True,  the  judge  did  say  it  should  be  estab- 
lished by  satisfactory  proof,  but  thereafter 
clearly  showed  that  he  did  not  thereby  mean 
evidence  beyond  a  reasonable  doubt;  for 
be  affirmed  defendanfs  i>otnt  that: 

"The  burden   of  proving   self-defense   is  not 

S laced  heavily  upon  one  aecused  of  taking  Ufe. 
>acred  as  is  human  Ufe,  the  defendant  u  not 
bound  to  show  beyond  all  doubt  that  he  was 
compelled  to  take  it,  bat  is  humandy  permitted 
to  satisfy  the  jury  by  a  fair  preponderance  of 
the  testimony  that  he  Iciiled  under  ciroumstances 
justifying  his  belief  that  his  own  life  would  not 
otherwise  have  been  saved" 

— and  then  said: 

"And  that  brings  to  my  mind  that  I  failed  to 
refer,  in  my  general  charge,  to  the  measure  of 
proof  wldch  is  required  of  the  defendant  who 
sets  up  tlie  defense  of  self-defense'T 

— and  fully  exi^ained  the  correct  rale  and 
told  the  jury  that  such  defense  need  not  be 
established  beyond  a  reasonable  doubt,  but 
by  what  is  called  in  law  the  fair  preponder- 
anoe  or  weight  of  the  evidence.  He  also  Id- 
strncted  the  jury  that  If,  on  the  whole  case, 
they  had  a  reasonable  doubt  as  to  defend- 
ant's guilt  they  should  acquit  him.  While 
ttte  term  "satlstaetory  prooT'  was  not  hap- 
pily cboean,  we  are  sure'  that,  taking  all  the 
judge  said,  the  jury  could  not  have  under- 


stood him  to  mean  by  that  term  proof  be- 
yond a  reasonable  doubt.  It  was  not  error 
to  tell  the  jury  that  "tjw  def^iae  is  self-de- 
fenae,"  for  there  was  no  other.  A  man  who, 
standing  near  another.  Intentionally  fires  at 
him  with  a  revolver,  and  with  such  deadly 
aim  as  to  pierce  his  heart,  cannot  escape  l^ 
testlfyfaig  that  he  did  not  Intend  to  Ull  lOm; 
bat  such  statement  may  be  competent  on 
the  question  of  the  degree  of  tbe  crime. 

.[4,1]  The  extent  to  which  a  cross-examt- 
nation  will  be  allowed  Is  quite  largely  com- 
mitted to  the  discrertion'  of  the  trial  jndge; 
and,  where  a<  queatlea  has  been  fully  an- 
swered, his  refusal  to  allow  Its  repetition 
Is  not  error.  On  the  day  following  tlae  hom- 
icide, the  defendant  bad  signed  a  written 
statement  relating  thereto,  which  was  of- 
fered In  evidence,'  and  it  was  not  enor  for 
the  trial  judge  to  remark  that: 

"The  question  is  whether  it  was  read  to  the 
prisoner,  or  whether  Ae  prisoner  accepted  it  as 
his  statement    That,  is  the  question." 

[I,  7]  As  the  jury  retired  to  consider  the 
case,  the  indictment  could  not  be  found;  nei- 
ther ODUld  the  district  attorney,  who  had  lo- 
ad volently  carried  It  away;  so  his  assist- 
ant prepared  a  copy  which  the  trial  judge 
at  chambers  ordered  filed  in  place  of  the 
original  until  the  latter  could  be  found.  The 
copy  was  then  given  to  the  jury.  This  order 
was  made  without  notice  to  defendant  or  his 
counsel,  and  in  their  absence.  The  names  of 
10  of  the  commonwealth's  witnesses  were  in- 
dorsed on  the  back  of  the  original  indict- 
ment, while  the  oopy  contained  bat  one^  and 
defendant's  plea  of  "not  guilty"  entered  on 
the  original  was  omitted  from  the  copy; 
aside  from  this  they  were  alike.  It  Is  the 
Inherent  right  of  the  prisoner  in  a  capital 
case  to  be  present  at  every  stage  of  the  pro- 
ceedings from  the  arraignment  to  the  renui- 
tion  of  the  verdict.  Neither  court  nor  judge 
can  take  any  step  affecting  his  right  in  his 
absence.  See  Sadler's  Criminal  Procedure, 
p.  412;  also  10  B.  C.  U  pp.  90,  01.  "It  is 
better  that  this  case  should  be  tried  a  third 
time  than  tbat  such  a  precedent  should  be 
established."  Per  <vinioa  of  President 
Judge  Rice  In  Commonwealtlt  of  Penna.  v. 
House,  6  Pa.  Super.  Ot.  02.  When,  during  a 
trial,  it  l)ecomes  necessary  to  amend  an  in- 
dictment, or  substitute  a  copy,  the  applica- 
tion therefor  Should  be  made  in  open  court  In 
presence  of  the  defendant  and  on  notice  to 
his  counsel  that  all  rights  may  be  safeguard- 
ed. The  right  of  the  court  to  permit  a  copy 
to  be  filed  In  place  of  the  original  Indict- 
ment Is  not  the  question.  It  may  be  that  no 
harm  was  done  defendant;  the  same  might 
be  said  of  answering  questions  propounded 
by  jurors,  giving  them  additional  Instructions 
or  taking  their  verdict,  and  yet  no  one  would 
urge  that  such  could  be  done  in  the  absence 
of  defendant.  The  law  so  jealously  guards 
the  prisoner's  rights,  when  on  trial  for  life, 
that  it  will  not  tolerate  any  false  step  that 
might  result  to  his  prejudice^  even  when  tak- 
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granted  a  new  tdAl;  the  6lxtb  aasignniant 
ot  error  t«Iatli«  thereto  is  well  taken. 

[I]  The  evidence  Af  some  wltaeses  on  each 
side,  unable  to  apeak  English,  was  taken 
throngh  Mrs.  Mary  Sardoni,  an  Italian  In- 
terpreter.' As  a  reason  for  a  new  trial  It 
was  ai^ed  that  she  had  not  been  properly 
Bwom.  An  Inteitureter  is  a  witness  and 
should  be  sworn.  See  Wharton's  Orlmlnal 
ETrtdence  (10th  Ed.)  S  44»;  1  Thompson  on 
Trials  (2d  Ed.)  |  366;  7  Encyclopedia  of 
Evidence,  p.  6^7.  Mrs.  Sardoni  had  not  been 
appointed  or  qualified  as  interpreter  nnder 
the  act  of  May  8,  1918  (P.  U  170),  but  had 
acted  as  such  In  tl»e  coort  below  for  26  years, 
and  whether  properly  sworn,  or.  If  not, 
whether  defaidant  can  avail  himself  of  that 
fact  after  having  osed  her  as  bis  own  int»- 
preter  and  after  verdict,  are  cinestlons  not 
necessary  now  to  determine,  As  the  case 
goes  bads  for  a  new  trial,  that  objectloa  can 
be  eliminated  by  administering  an  oath  to 
the  interpreter,  a  precaution  that  would  not 
be  amiss  In  any  case.  The  court  below,  after 
a  careful  investigation,  found  in  effect  that 
the  testimony  bad  been  Interpreted  with  8Ui>- 
stantlal  accuracy,  so  the  complaint  a*  to 
that  is  without  merit. 

[I]  Whefher  testimony  given  in  a  foreign 
language  was  correctly  Interpreted  Is  a 
question  of  fact,  with  which  an  appellate 
court  will  not  Interfere,  except  in  case  of 
manifest  error. 

The  sixth  assignment  of  error  is  sustained, 
and  thereupon  the  Judgment  is  reversed,  and 
a  yenlre  facias  de  novo  awarded. 


(261  Pa.  ESS) 

CORONA  COAL  &  COKE  CO.  v.  DICKIN- 
SON e.t  al. 

(Supreme  Court  of  Penasylvania.    Jun6  11, 
1918.) 

1.  MiNBB    ARD    MiNBBALS    «=>70(3)    —    COAL 

Lease— LiABiifi-nr  fob  Minimum  Rotai.tt. 
Under  lease  of  coal  seam  reguirintr  Immedi- 
ate mining  and  payment  of  a  mtnimum  royalty 
until  all  merchantable  and  workable  coal  should 
be  ezhansted,  tli«  fact  that  vein  had  become 
thinner  and  more  difficult  to  work,  and  that 
coal  was  of  less  value,  did  not  excusa  lessee 
from  duty  to  pay  minimum  royalty. 

2.  GoNTBAOTS  <S=»808(1)— Bbbaob— EXOVRB. 

Inconvenience  or  cost  making  compliance  a 
hardship  cannot  excuse  a  pcurty  from  perform- 
ance of  absolute  unqualifled  undertaking  to  do 
a  thing  that  is  possible  and  lawfuL 

S.  LAMDI.OBD    AND  TBKARt    «a»18&— LlABII.- 

rrr  of  Lbssbb— Oeanok  iir  Pkopebtt. 
As  a  eeneral  rule  a  lessee  Is  not  relieved 
from  liability  by  subsequoit  developments  or 
changes  in  the  property. 
4.  Mines  and  Minebais  «=970(1)  —  Coax, 

Lk&sb  —  Acceptance    oe    Royalties  — 

Waives. 

tJndcT  coal  lease  requiring  lessee's  payment 

of  minimum  royalty,  the  lessor's  acceptance  of 

the  royalty  on  the  amount  actually  mined,  which 

was  less  than  the  minimum  royalty,  was  not  a 


D.    WORDS  AND   I'HBABEB —    WAIVER. 

Mere  delay  of  suit  or  ne^ect  to  rigorously 
exact  money  is  net  evidence  of  waiver. 

Piid.  Note.— For  other  definittensj  see  Words 
and  Phrases,  First  and  Second  Series,  llVaiv^.} 

Appeal  from  Court  of  Oommon  P16as, 
Clearfield  County. 

Re^pievln  by  the  Corona  Cbdl  ft  Coke  Oom- 
pany  against  Margaret  A.  I)(ckins6n  and 
omers  for  properties  seized  by  landlord's  war- 
rant. From  a  judgpaent  on  a-  verdict  for  de^ 
fendants  for  f4,662.68,  pilaintlff  appealb.'  Af- 
firmed. 

Argued  before  BBOWI^,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  FRA- 
ZBB,  and  WAUjIMO,  J3. 

Roland  D.  Swoope,  of  Clearfield,  for  ap- 
pellant A.  R.  Cbase,  of  (TIearfield,  for  ap- 
pellees. 

WAIiLlNCf,  J.  This  Is  «n  action  ot  re- 
plevin for  property  seieed  by  landlord's  war- 
rant fbr  royalties  on  a  coal  lease.  In  1908 
defendants,  as  owners  of  a  tract  of  2S0  acres 
of  land  in  Clearfield  county,  made  a  lease 
to  plaintiff  of  a  certain  vein  of  coal  therein, 
known  as  B  seam,  whi<Ai  provides,  inter  alia: 

"Third.  The  lessee  shall  proceed  at  once  to 
open  and  develop  said  coal  and  shall  com- 
mence shipping  coal  on  or  before  the  Ist  day  of 
April,  A.  O.  1900,  and  shall  ship  during  the 
year,  to  be  computed  irom  said  date,  not  less 
than  20,000  gross  tons  of  coal,  and  the  next 
following  year  20,000  grcMss  tons,  and  each  and 
every  year  thereafter  during  the  continuance  of 
this  lease  not  less  than  25,000  gross  tons,  until 
all  of  the  merchantable  and  workable  coal  in 
said  seam,  in  or  under  the  above-described  lands, 
shall  be  exhauMed,  and  in  default  diereof  the 
said  lessee  agrees  .to  pay  to  the  said  lessors  the 
royalty  on  said  minimum  amount  of  coal  agreed 
to  be  mined  at  the  aforesaid  rate,  the  same  to 
be  payable  at  the  end  of  each  period  of  three 
(3)  months,  subject,  however,  to  a  propOrtionatA 
deduction  in  said  minimum  amount  of  coal 
agreed  to, be  mined  as  aforesaid  when  a  general 
labor  strike  or  other  causes  beyond  the  control 
of  said  lessee  shall  prevent  mining  operations. 
It  is  understood  that  if  rent  or  royalty  sliall  be 
advanced  and  paid  on  the  imnimum  quantity  for 
coal  not  mined,  the  lessee  sjaall  have  the  right  to 
mine  the  coal  thus  paid  for,  next  two  sncceediUg 
years,  without  again  paying  royalty  therefor.'" 

And  also: 

"Ninth.  It  is  covenanted,  and  agreed  that  this 
lease  shall  continue  until  ail  the  merchantable 
and  workable  coal  in  said  B  seam  or  vein  has 
been  mined,  as  iierainbefore  provided." 

The  plaintiff  (lesse^  took  possession  of 
the  property  and  proceeded  to  mine  and  re- 
ipove  the  coal,  and  for  the  first  five  years 
paid  the  defendants  (lessors)  the  full  mini- 
mum royalty,  although  that  was  slightly 
more  than  for  the  amount  of  coal  actually 
mined.  As  the  <q;)eration  extended,  the  vein 
became  thinner  and  the  coal  more  dirty, 
which  added  to  the  work  of  Its  removal  and 
to  the  difficulty  of  mining  the  stipulated  min- 
imum quantity.  Of  this  condition  plaintiff 
made    repeated    complaints   to   defendants, 
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and,  after  the  five  years,  In  making  settle- 
ments paid  the  royalty  only  on  the  amounts 
actually  mined,  which  was  much  less  than 
the  minimum.  Defendants  retained  the  pay- 
ments, but  never  agreed  to  treat  them  as  in 
full,  or  to  waive  any  rights  under  the  lease, 
or  to  modify  any  of  its  provisions.  This 
continued  for  about  three  years,  when  de- 
fendants issued  the  warrant  in  question  to 
collect  the  difference  between  the  minimum 
royalty  and  the  amount  actually  paid,  wliich 
amounted  to  $4,662.63;  then  the  lessee 
brought  this  replevin.  The  trial  court  held 
that  defendants  were  within  their  rights 
and  directed  a  verdict  in  their  favor.  Plain- 
tiff appealed. 

[1]  We  find  nothing  that  calls  for  reversal. 
Plaintiff  is  still  mining  the  vein  of  coal,  and 
has  never  surrendered  the  lease,  nor  offered 
to  do  so,  and  there  ia  yet  therein  a  large 
amount  of  merchantable  workable  coal,  as 
about  one-half  of  the  tract  has  not  been 
mined.  There  is  no  guaranty  in  the  lease  as 
to  the  thickness  of  the  vein  or  quality  of  the 
coal.  During  but  two  months  of  the  entire 
time  have  mining  operations  on  the  premises 
ceased,  and  for  them  plaintiff  has  received 
credit  We  agree  with  the  court  below  that 
so  long  as  the  mine  is  in  operation  the  mini- 
mum royalty  must  be  paid,  and  that  the  fact 
of  the  vein  being  lighter  in  some  places,  or 
of  the  coal  containing  an  unusual  amount 
of  dirt,  rendering  it  difficult  to  secure  min- 
ers to  work  therein,  is  no  defense.  The  par- 
ties did  not  stipulate  as  to  those  contingen- 
cies. By  the  terms  of  the  lease  the  only 
available  excuse  is  a  general  labor  strike  or 
other  cause  beyond  the  control  of  the  lessee 
which  prevents  mining  operations,  and  there 
has  been  no  such  cause.  There  is  no  allega- 
tion that  it  is  not  practical  to  mine  the  coal 
as  it  is;  in  fact,  it  is  being  mined,  and  the 
conditions  complained  of  do  not  prevent  it 
No  fraud  is  alleged,  and  there  Is  no  ambi- 
guity in  the  contract 

[2-4]  Had  the  vein  turned  oat  richer  than 
expected.  It  would  have  been  plaintiff's  gain  ; 
that  It  turned  out  poorer  is  Its  loss,  but  does 
not  excuse  performance  of  the  contract  The 
lessors  could  not  repudiate  it  because  of  the 
increase  in  value  of  unmlned  coal,  neither 
can  the  lessee  because  of  the  increased  dif- 
ficulty in  or  expense  of  mining  it  "Inoon- 
venleace,  or  the  cost  of  compliance,  though 
they  might  make  compliance  a  hardship,  can- 
not excuse  a  party  from  the  performance 
of  an  absolute  and  unqualified  undertaking 
to  do  a  thing  that  is  possible  and  lawful 
Parties  sui  juris  bind  themselves  by  their 
lawful  contracts,  and  courts  cannot  alter 
them  because  they  work  a  hardship.  The 
rights  of  the  parties  must  be  measured  by 
the  contract  which  they  themselves  made. 
A  contract  Is  not  invalid,  nor  Is  the  obligor 
therein  in  any  manner  discharged  from  its 
binding  effect,  because  It  turns  out  to  be 
difficult  or  burdensome  to  perform."    0  R.  C. 


L.  p.  997.  And  see  Timlin  v.  Brown,  158 
Pa.  606,  28  Atl.  236;  Lehigh  VaUey  Coal  Co. 
V.  Dverhart,  206  Pa.  118,  66  Atl.  864 ;  Stede 
V.  Maher,  38  Pa.  Super.  Ct  183;  Shafer  v. 
Senseman,  12S  Pa.  310,  17  Atl.  350.  "As  a 
general  rule  a  lessee  is  not  relieved  from 
liability  by  subsequmt  developments  or 
changes  in  the  property."  18  R.  O.  L<.  {  99, 
p.  1192.  The  lessors'  acceptance  of  the  roy- 
alty on  the  amount  actually  mined  was  not 
a  waiver  of  the  balance,  nor  did  it  constitute 
an  estoppel.  Tustin  v.  Philadelphia  &  Read- 
ing O.  &  I.  Ca,  250  Pa.  425,  95  Atl.  595; 
HUlside  Coal  ft  Iron  Co.  v.Sterrlck  Creek 
Coal  Co.,  239  Pa.  369,  86  AtL  865 ;  PoweU 
v.  Burroughs,  64  Pa.  329. 

[I]  A  debtor  cannot  discharge  himself  of 
a  clear  legal  liability  for  a  fixed  amount  by 
paying  a  part  ot  it  Mere  delay  of  suit  or 
neglect  to  rigorously  exact  money  is  not  evi- 
dence of  waiver.  Atkinson,  Assignee,  v. 
Wtalton,  162  Pa.  219,  222,  29  AU.  898.  And 
see  Teuf61  y.  Bowan,  179  Pa.  408,  36  AtL 
224. 

There  is  no  ambiguity  In  the  lease ;  hence 
the  fact  that  the  lessee  paid  the  entire  mini- 
mum royalty  for  the  first  five  years,  and 
thereafter  declined  to  do  so,  is  not  important 
as  tending  to  show  the  parties'  own  construc- 
tion of  the  contract.  Plaintiff's  various  of- 
fers of  evidence  as  to  the  dirty  condition  of 
the  ooal,  the  difficulty  of  securing  miners  by 
reason  thereof,  etc.,  if  admitted,  would  have 
constituted  no  defense  to  the  lessors'  claim 
for  the  minimum  royalty;  therefore  their 
rejection  was  not  error.  There  Is  here  an 
abundance  of  unmlned  workable  coal  of  mer- 
chantable quality,  and  no  question  as  to  the 
exliaustlon  of  the  vein  or  of  the  lessee's  in- 
ability to  mine  the  minimum  amount  by  rea- 
son thereof;  hence  the  authorities  cited  as 
to  that  do  not  apply. 

The  assignments  of  error  are  overruled, 
and  tlie  Judgment  is  affirmed. 

"°'™""  061  Pa.  SM) 

BONE  v.  DETROIT  NAT.  FIRE  INS.  CO. 

(Supreme  Court  of  Pennsylvania.    June  3, 
1918.) 

1.  InstTSANOis  «=3l46(3)  —  FntB  ItrstrRAircB  — 

CONSTBUCnON    OF   PoLIOT. 

Where  the  terms  of  a  policy  are  capable  of 
two  meanings,  or  where  the  true  meaping  is 
doubtful,  the  law  favors  sudi  constructioii  as 
will  protect  the  insured,  and  not  such  a  con- 
struction as  will  avoid  the  policy. 

2.  INSUBANCX  4=>326(3)  —  FiBB  Inbubjlnck  — 
"Peemises." 

Fire  insurance  policy,  covering  a  hotel  and 
the  goods  therein,  with  riders  forbidding  keep- 
ing of  over  60  {^ons  of  gSBoline  on  premises, 
to  be  contained  in  tank  5  feet  from  any  build- 
ing, and  more  than  one  automobile  on  premises, 
was  not  violated  by  keephig  over  100  gallons  200 
feet  from  hotel,  or  by  keeping  two  automobiles 
In  barn  400  feet  away,  as  "premises"  did  not 
include  land,  or  the  bam  which  was  not  in- 
sured. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prem- 
ises.] 
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3.  INSTTKANCE    «=>328(13)— FlBE   lNStJBAI»Cl>— 

"Change  of  Possession"— Possession  Vn- 

DEB  Process. 
Under  fire  insarance  policy,  in  terms  void 
on  any  change  in  interest,  title,  or  possession, 
by  le^al  process,  act  ot  insured,  etc  stieriff's 
levy  on  insured  hotel  and  goods,  in  possession 
of  tenant,  subject  to  levy,  was  not  a  change  of 
possession,  avoiding  the  policy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Change.] 

4.  iNstniANcx  «=>S28(13)— OusTEB  or  Tenant 
— FiEia  Facias. 

A  fieri  facias  is  not  such  a  writ  as,  ex  neces- 
sitate, would  immediately  oust  a  tenant  from 
his  possession  or  right  of  possession,  within  a 
fire  policy  stipolating  as  to  effect  of  change  of 
title  or  posseesion  of  the  property. 

5.  Evidence  <8=!»155(^— Vai,de  of  Pbopestt. 

In  action  on  policy  covering  hotel  and  goods, 
wherein  insured  offered  evidence  as  to  offers  he 
had  had  for  the  premises,  on  the  question  of 

Sroperty's   market   value,   the   defendant's   evi- 
ence  as  to  its  market  value  was  admissible. 

Appeal  trom  Otmrt  ot  Common  Fleas, 
Orawfbrd  Comity. 

Assumpsit  In  a  fire  insurance  policy  by 
Max  Bone  and  Max  B<»ie,  to  use  of  D.  B. 
KeUey,  trustee,  against  the  Detroit  National 
Fire  Insurance  Company.  Verdict  for  plain- 
tiff  for  $1,697.25,  and  defoidant  and  plaintiff 
botbr  appeal.    AfiS^med. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART. MOSCHZISKBR,  FRAZER,  and  WAL- 
LINO,  JJ. 

Albert  Ii.  niomas,  of  Meadville,  for  plain- 
tiff. Frank  3.  Thomas,  of  Meadville,  for  de- 
fmdant. 

HOSCEZISKER,  J.  The  present  suit  was 
institoted  upon  two  policies  of  insurance  is- 
sued by  defendant  company,  in  certain  pro- 
jwrtlons,  upon  "the  four-story,  frame,  slate- 
roofed  building  occupied  as  a  hotel,  on  Main 
street,  •  *  •  Cambridge  Springs,  Pa.," 
and  the  "goods"  contained  therein.  Plaintiff, 
owner  of  the  property  to,  question,  rented  it 
to  his  son,  Joe  Booe;  the  latter  had  as  a 
business  partner,  in  the  possession  and  man- 
agement of  the  hotel,  one  J.  M.  M'anheimer. 
This  hotel  was  located  upon  a  40-acre  tract 
of  land,  and  400  feet  distant  from  the  site 
ot  the  Insured  building  there  was  a  barn. 
where  Bone  &  Manheliner  kept  two  automo- 
biles, employed  In  the  conduct  of  their  busi- 
ness, a  gasoline  tank,  with  a  capacity  of  400 
gallons,  was  located  about  midway  between 
the  bam  and  hotel,  gas(dlne  therefrom  was 
used  to  supply  these  automobiles,  and  from 
time  to  time  small  quantities  were  taken  to 
the  hotel  bulldlmg;  but  neither  th«  location 
of  the  tank  nor  this  use  of  Its  contents  was 
in  any  way  connected  with  the  fire  which 
caused  the  loss.  Several  Judgments  were 
entered  against  plaintiff,  and  August  9,  1915, 
executions  were  placed  in  the  hands  of  the 
sheriff,  who,  August  10,  1915,  levied  upon 
the  Insured  premises  and  personal  property; 
witMn  a  ten  hours  thereafter,  a  fire  was 


discovered  in  the  Unen  clo!»t  on  the  third 
floor  of  the  hotel,  which  resulted  in  the  de 
struction  of  the  building  and  part  of  its  fur- 
nishings. Plaintiff  recovered  a  verdict,  upon 
which  Judgment  was  entered;  both  sides 
have  appealed.  Defendant's  paper  book 
shows  but  three  "questions  Involved" ;  all  of 
thftse  relate  to  alleged  breaches  of  warran- 
ties, any  one  of  which,  appellant  claims.  Is 
soffldent  to  avoid  the  contracts  In  suit. 

[1, 2]  The  premises  Insured  are  described 
in  the  poUdes  as  hereinbefore  stated.  In  an 
attached  printed  rider,  marked  "dwelling  and 
bam  form,"  the)  following  clause  among  oth- 
ers, appears: 

"Not  to  exceed  fifty  gallons  of  gasoline 
•  •  ♦  shall  be  kept  on  the  premises,  •  •  • 
to  be  contained  in  an  air-tight  metal  tank,  stored 
underground  and  located  at  least  five  feet  from 
any  building  herein  insured.  All  gasoline  shall 
be  conveyed  to  building  by  means  of  a  return 
draining  pump." 

Defendant  contends  the  provision  Just 
quoted  was  violated  by  "keeping  more  than 
100  gallons  of  gasoline  In  a  tank,  above 
ground,  located  200  feet  from  the  Insured 
building."  The  above-mentioned  rider  also 
contains  a  stipulation  that  "not  more  than 
one  automobile  using  gasoline  shall  be  stored 
or  kept  on  the  premises,"  and  defendant  con- 
tends this  was  violated  by  keeping  two  sncb 
automobiles  in  the  barn,  400  feet  from  the  in- 
sured building. 

In  disposing  of  the  points  to  which  we 
have  Just  called  attention,  the  learned  court 
below  correctly  states: 

"Where  the  terms  of  a  policy  are  capable  ut 
two  meanings,  or  the  true  meaning  is  left  in 
doubt,  the  law  favors  such  construction  *  •  * 
as  will  protect  the  insured,  •  •  ♦  and  does 
not  lend  a  willing  ear  to  an  interpretation  that 
will  avoid  the  policy.  •  •  •  Cases  might  be 
multiplied  in  favor  of  the  construction  that  [the 
term]  'premises,'  as  used  in  the  policy,  does 
not  include  the  land  included  in  the  farm  upon 
which  the  hotel  stood.  •  •  •  To  adopt  the 
contention  of  •  •  •  defendant  that  tne  auto- 
mobiles and  gasoline  tank  ♦  ♦  •  were  on  the 
'[insured]  premises,'  would  be  to  hold  that  any 
point  on  the  forty-acre  farm  operated  with  the 
hotel  would  be  on  th<)  'premises,'  within  the 
meaning  of  the  policy.  •  •  ♦  If  the  insur- 
ance company  intended  the  'premises'  to  include 
a  distance  of  200  to  400  feet  from  the  hotel, 
it  could  very  easily  have  said  so,  and  very 
likely  would  have  done  so.  •  •  •  The  fact 
that  the  stipulations  concerning  the  tank  and 
automobiles  appear  in  the  rider,  which  is  a 
printed  form  intended  for  'dwelling  and  bam,' 
and  so  specifies,  accounts  in  our  judgment  for 
the  stipulation  as  to  automobiles;  naturally, 
an  automobile  would  be  stored  or  kept  in  or 
about  a  bam,  and  not  *  •  •  in  or  about  an 
hoteL" 

We  concur  witti  the  construction  put  upon 
th^B  policies  by  the  court  below,  and  agree 
with  what  is  said  In  plaintiff's  paper  book, 

viz.: 

"The  risk  assumed  was  the  hotel;  that  is 
the  only  thing  described,  and,  when  this  word 
'premises'  is  used  in  the  policy,  it  refers  to  the 
hotel  building,  not  the  land.  No  gasoline  was 
kept  in  the  hotel  building,  and  it  is  dear  that 
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the  demands  Of  tb«  Iiotel  f«r  gascdine  vere  not 
such  as  to  require  a  storage  tank  underground, 
and  that  the  gasoline  be  'craiveyed  to  the  build- 
lug  by  means  of  a  return  drainiuj;  pump.'  Ttiia 
Iprovlaion]  referred  to,  and  was  intended  to  re- 
fer to,  the  bam,  in  case  one  was  imnred;  the 
rider  is  general,  and,  no  barn   being  insured, 

•  •  •  that  clause  is  inoperative"  in  the  pres- 
ent instance.  Grandln  t.  Rochester  German 
Ins.  Co.,  107  Pa.  20,  37. 

While,  owing  to  differences  in  the  facta 
Inrolyed,  no  authority  is  called  to  onr  at- 
tention which  predaely  rnlea  the  case  at  bar, 
yet  the  following  may  be  cited  as  consistent 
with,  and  to  some  degree  supporting,  the  con- 
clusions reached  on  the  points  which  we  have 
been  discussing.  Allemanla  Fire  Ins.  Co.  v. 
Pittsburgh!  Exposition  Society,  8  Sadler,  424, 
443,  11  AtL  B72.;  Teutonla  Fire  Ins.  Co.  v. 
Mund,  102  Pa.  80,  93,  ©4;  Central  Market 
Street  Ot.  v.  Korth  British  &  M.  Ins.  Co., 
245  Pa.  272,  278,  81  Atl.  662 ;  Fireman's  Fund 
Ins.  Co.  T.  Shearman,  20  Tex.  Civ.  App.  343, 
50  S.  W.  588,  808;  Carlln  v;  Western  Assur- 
ance Co.,  67  Md.  615,  629,  40  Am.  fit  B«p. 
440 ;  N.  W.  Mutual  Life  Ins.  CVh  v.  Oermanla 
Fire  Ins.  Co.,  40  Wis.  446,  452;  Sperry  T.. 
Ins.  Ca  of  N.  Ai  (C.  O.)  22  Fed.  516,  517. 

[9, 4]  The  last  question  birolved  In  defend, 
anfs  aiv>eal  relates  to  the  condition  that: 

"This   entire    policy    •    •    *    shall    be    void 

•  •  •  if  any  change,  other  than  by  the  death 
of  the  insurefil,  take  place  in  the  interest  (ex- 
cept change  of  occupancy  wittiout  increase  of 
hazard),  title,  or  possession  of  the  subject  of 
insurance,  •  •  •  whether  by  legal  process  or 
judgment  or  by  voluntary  act  of  the  insured, 
or  otherwise." 

Defendant  contends  that  the  levy  by  the 
sheriff  upon  the  insured  "premises"  and 
"goods,"  in  connection  with  what  was  done 
by  the  ofBcer  at  the  time,  constitutes  such  « 
change  of  possession  as  avoids  the  policies. 
In  overruling  this  contention,  the  court  be- 
low says: 

"As  to  change  of  possession,  when  the  facts 
are  in  dispute  it  is  *  *  *  a  question  for  the 
jury.  It  is  undisputed  that  Manhelmer  was  a 
tenant  under  Max  Bone  [plaintiff] ;  his  posses- 
sion was  the  possession  of  the  owner.  The  jury 
specially  found  that  Manhelmer  remained  In  pos- 
session of  the  hotel  after  the  sherifPs  levy  and 
until  the  time  of  the  fire,  as  tenant  We  think 
this  finding  is  sustained  by  the  evidence  and 
settled  adversely  to  defendant  company  its  con- 
tention that  the  sheriff's  conduct  amounted  to 
a  dispossession  of  plaintiffs  tenants;  but,  if 
the  finding  of  the  jury  on  this  point  were  lack- 
ing the  support  of  sufficient  evidence,  we  are 
not  prepared  to  assent  to  defendant's  conten- 
tion that  the  sheriff's  levy  •  •  •  would  ef- 
fectuate such  a  change  of  possession  as  to  avoid 
the  policy." 

We  agree  with  both  positions  taken  by  the 
court  below.  The  fact  found  by  the  Jury, 
that  at  least  one  of  plaintifTs  tenants  con- 
thined  In  possession  of  the  Insured  property 
Attee  fbe  sheriff  caffle  tipOn  the  premises. 


subject,  of  course,  to  the  tatter's  lery,  pre- 
vmits  the  application  of  the  provision  of  the 
QontzaiCt  as  to  change  of  possession,  sought 
to  be  enforced  by  defendant  Then,  again, 
a  fieri  facias  is  not  such  a  writ  as,  ex  neces- 
sitate, would  Immedlatdy  oust  the  tenants 
from  their  possession  or  right  of  possession. 
See  the  followii^  relevant  if  not  ruling,  au- 
thorities: Commonwealth  Ins.  Oo.  v.  Berger, 
42  Pa.  286w  282,  82  Am.  Dea  504;  Collins  v. 
Iiondon  Assurance  Corporation,  166  Pa.  298, 
306,  30  AtL  924;  Marcello  v.  Concordia  Fire 
Ins.  Co.,  234  Pa.  31,  84,  et  seq.,  82  AtL  1090, 
39  Ia,  R.  A.  (N.  8.)  366;  Stainer  ▼.  Royal 
Ins.  Co.,  13  Pa.  Super.  Ct  25,  41. 

[S]  Plaintiff  Is  dissatisfied  with  the  amount 
of  the  verdict  and  for  that  reason  also  has 
appealed,  alleging  the  trial  judge  erred 
when  he  admitted  certain  evideace  as  to  th» 
market  value  of  the  Insured  real  estate.  In 
dlspoelnc  of  this  oomplaiat  the  eourt  bOlow 
states: 

"Our  rK>ly  •  •  *  does  not  depend  upon 
any  refined  reasoning  as  to  whether,  under  the 
terms  of  the  policy,  the  market  value  of  the 
property  insured  has  any  relation  to  the  amount 
of  the  insurance  company's  liability;  it  would 
rather  depend  on  whether  the  plaintiff  had  not 
made  [such  value  relevant]  by  introducing  it 
into  the  case.  Suppose  plaintiff  had  relied  en- 
tirely upon  proof  of  market  value,  and  offered 
no  evitlence  as  to  cost  of  reproducing  the  hotel, 
it  certainly  would  not  be  contended  that  de- 
fendant could  not  accept  the  issue  of  value 
*  •  •  relied  upon.  •  •  *  Plaintiff  having 
relied  upon  two  measures  of  value  as  fixing 
defendant's  liability,  defendant  coiiM  meet  the 
case  presented  only  by  offering  like  evidence; 
hence,  in  our  opinion,  defendant  was  enti- 
tled to  prove  market  value.  See  Morris  v. 
Travis,  7  Scrg.  ft  R.  220  [223].  •  ♦  •  The 
evidence  tendered  by  plakinff  was  as  to  offers 
he  had  had  for  the  insured  property,  *  *  • 
but  the  effect  was  to  prove  market  value.  We 
are  also  of  opinion,  the  bona  fides  of  such  offers 
being  a  proper  inquiry  for  the  jury,  that  de- 
fendant's evidence  as  to  •  •  •  value  would 
assist  the  jury  in  determining  whether  to  be- 
lieve such  offers  [to  buy  actually]  had  been 
made,  and,  if  so,  whether  they  were  in  good 
faith," 

See  Hamilton  v.  Hastings,  172  Pa.  308, 
317,  34  Atl.  48;  and  opinion  by  Rice,  P.  J., 
in  Winters  r.  Schmitz,  36  Pa.  Super.  Ot  496, 
506. 

•  We  may  add,  there  is  no  spedflcatlon  at 
error  attacking  the  manner  In  which  the 
measure  of  damages  was  submitted  to  the 
Jury;  the  sole  complaint  being  as  to  the 
admission  of  testimony.  Under  the  drcum- 
stances  attending  the  trial  of  tills  case,  w* 
see  no  reversible  error  in  the  rulings  called 
to  our  attention  by  plaintiff's  assignment: 
and,  since  we  have  stated  already  a  like 
view  regarding  defendant's  assignments,  they 
are  all  overruled. 
The  Judgment  is  affirmed. 
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(2B1  Pa.  532) 

BANSLET    T.    KENSINGTON    WOBKINO- 
MEN'S   BLDO.   ASS'N,   NO.   2. 

(Supreme  Court  of  Penaaylyanis.    Jane  8, 
1918.) 

JCDICIAI.   SaUCB  ®=929— DKFAtTLX  07  BiDDBB 

—Action  tob  Dutbkence  Bxtwexn  Bids 
ON  First  and  Skooko  Saix— Ajtioatit  or 
Defense. 
In  action  by  aheriff,  to  use  ot  third  mort- 
gagee, to  recover  from  defaulting  bidder  differ- 
ence between  original  bid  and  bid  at  resale,  affi- 
davit of  defense  by.  defendant,  second  mortgages 
and  successful  bidder  at  both  sales,  denying  its 
appropriation   of   stocks   to   reduction    of   its 
mortgage  debt,  and  alleging  that  plaintiff  was 
actual  owner  of.  mortgaged  premises,  which,  if 
irue,  would  entitle  defendant  to  set  off  taxes, 
etc  ^M  Buffident 

Appeal  from  Conrt  of  Common  Pleas,  Pbll- 
adelphla  Comity. 

Aasnmpglt  by  Harry  0.  Bansley,  High 
Sheriff  of  the  County  of  Philadelphia,  to 
the  use  of  Bobert  F.  Stetler,  against  the 
Kensington  Workingm^n's  BnUdlng  Associa- 
tion, No.  2,  to  reooTer  from  defendant,  as  a 
defaulting  bidder  at  a  sheriff's  sale,  the  dif- 
ference between  the  original  bid  and  the  bid 
at  the  resale  From  an  order  dismissing 
plaintiff's  rule  for  Judgment  for  want  of  a 
Bnffident  afDdavit  of  defense,  plaintlfl  ap- 
peals.   Appeal  dismissed. 

The  facts  appear  from  the  following  opin* 
Ion  by  Bogers,  X,  In  the  common  pleas: 

This  is  a  role  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense.  Suit  was  brought 
for  the  recovery  of  money  which  the  use  plam- 
tiff  didnis  to  have  lost  by  reason  of  defendant's 
faUore  to  settle  ior  several  properties  in  ac- 
cordance with  bids  made  by  it  at  sheriff's  sales 
had  under  Judgments  upon  bonds  accompanying 
second  moi'tgageB  held  by  defendant.  Plaintiff 
Is  a  subsequent  mortgagee,  and  claims  to  have 
lost  the  sum  of  $1,614.94,  being  the  difference 
between  defendant's  first  and  second  bids.  The 
first  sale  took  place  January  2,  1917,  the  down 
money  being  $50;  the  second  sale  took  place 
February  o,  10lT,  and  the  down  money  was 
$250. 

On  April  10,  1917,  defendant  canceled  the 
shares  of  stock  pledged  to  it  as  security  for  the 
payment  of  the  loans  and  the  fulfillment  of  all 
conditions  set  forth  in  the  bonds  and  mort- 
gages, and  appropriated  the  value  thereof  to 
the  paymmt  of  certain  claims  spedfioally  plead- 
ed. 0^  June  22,  1917,  Sherwood  presented  to 
defendant  an  assignment  of  the  stock  in  ques- 
tion from  John  W.  Healy,  who  held  the  same 
by  assignment  dated  July  1,  1912,  from  Hay- 
den,  die  original  owner.  Paragraph  7  of  the 
amended  statement  of  claim  is  as  follows: 

"7.  The  40  shares  of  stock  in  the  defendant 
corporation,  which  were  assinied  as  collateral 
security  for  mortgage  loans  by  the  defendant 
Ob  said  properties,  were  duly  assigned  to  the 
use  plaintiff  on  December  21,  1914.  At  the 
time  of  the  sheriff's  sale  of  January  2,  191T, 
the  surrender  value  of  each  of  said  shares  was 
$39.00,  and  the  value  of  each  set  of  10  shares, 
pledged  as  collateral  security  with  each  of  said 
nortgages,  was  $599,  which  said  shares  were 
eancded  by  the  defendant  and  the'  value  thereof 
applied  on  account  of  its  judgments." 

"To  which  defendant  answered: 

"7.  Defendant,  by  way  of  answer  to  the 
seventh  paragraph  of  plaintiff's  amended  state- 
ment,  avers   that  the   said   Lewis  S.  '  Hayden 


made  monthly  contributions  covering  dues,  in- 
terest, premium,  etc.,  and  that  he  continued  to 
make  said  payments  until  on  or  about  the  let 
day  of  July,  1913,  when  the  said  Lewis  S.  Hay- 
den duly  assigned  the  four  certificates,  com- 
prising 10  shares  each,  to  John  W.  Healy,  sub- 
ject to  the  prior  rights  of  the  association. 
That  the  said  John  W.  Healy,  from  the  time  ot 
said  transfer  until  the  10th  day  of  April,  1817, 
was  the  legal  holder  of  said  40  shares  of  stock 
on  the  books  of  the  .defendant  association,  and 
that  said  40  shares  bad  never  been  transferred 
or  aasii^ed  to  any  one  on  the  books  of  the 
association,  and  that  no  application  for  a  trans- 
ter  or  an  assiniment  had  been  made  by  any 
one  until  the  ZiA  day  of  June,  1917,  at  which 
time  Bobert  E.  Lamberton,  Esa.,  attorney  for 
Norman  S.  Sherwood,  presented  to  this  depo- 
nent, secretary  of  the  defendant  association,  a 
supposed  assignment  of  stock,  purporting  to 
assign  40  shares  of  stock,  from  one  John  W. 
Healy  to  Bobert  F.  Stetler,  dated  the  Slst  day 
of  December,  1914.  Defendant  denies  that  said 
40  shares  of  stock  were  duly  assigned  to  the 
use  plaintiff  on  the  Slst  day  of  December,  19l4. 
He  further  avera  that  the  said  Bobert  F.  Stet- 
ler, use  plaintiff  herein,  was  not  the  holder  of 
the  tiUe  to  said  premises  hereinbefore  describ- 
ed, and  was  not  the  holder  of  tiie  assignment 
of  said  mortgage  as  aforesaid,  until  the  3d  day 
of  November,  1916,  about  one  month  after  the 
foreclosure  proceedings  had  been  started; 
therefore  the  use  plaintiff  herein  had  absolute- 
ly no  interest  in  said  properties  or  mortgage 
at  the  time  of  said  supposed  assignment,  to  wit, 
the  Slst  day  of  December.  1914.  Defendant 
further  denies  that  said  40  shares  Of  stock 
were  canceled  and  applied  on  account  of  the 
iodgments  obtained  on  the  four  bonds,  bat,  on 
the  contrary,  avers  that  the  said  40  shares  of 
stock  wqre  not  canceled  until  the  10th  day  of 
April,  1917,  and  the  stock  was  appropriated  by 
tfaie  association  in  csncellaticm  of  tdie  indebted- 
ness as  hereinafter  set  forth." 

The  detailed  schedules  and  the  subsequent 
av'ferments  in  the  amended  affidorit  of  defense 
show  distcibntions  .  and  -payments  which  re- 
quired the  use  of  the  stock  and  its  value  in  such 
manner  as  to  leave  nothing  applicable  to  plain- 
tiff's claim,  even  if  valid.  That  raises  a  ques- 
tion of  fact  for  a  Jury.  The  affidavit  denied  that 
the  stock  had  been  appropriated  in  reduction 
of  the  mortgage  debta.  Whether  the  building 
and  loan  sssoOatlon  appropriated  the  monthly 
payment  on  account  of  the  stock  in  reduction 
of  the  mortgage  debts  owing  by  the  person  who 
owned  the  property  and  whether  BU<di. appro- 
priations were  applied  as  the  varments  were 
made  or  before  the  sheriff's  sale  took  place  are 
questions  of  fact  to  be  determined  by  a  Jury.  . 
Xf  the  stock  was  not  appropriated  by  defend- 
ant, there  would  be  no  balance  coming  to  the 
third  mortgagee  under  the  first  sale. 

Paragraph  2  of  thai  amended  affidavit  of  de- 
fense is  as  follows: 

"Defendant  farther  avers  that  said  mortgaee 
Created  bv  the  said  Anne  H.  Blakely  was  with- 
ont  consideration;  that  no  money  had  been 
advanced  by  the  said  Norman  S.  Sherwood  on 
account  of  said  mortgage;  that  it  was  created 
at  the  sole  instance,  request,  and  direction  of 
said  Norman  S.  Sherwood;  that  at  no.  time 
since  its  creation  has  one  penny  of  iuterest 
been  paid  as  provided  in  said  mortgage;  that 
it  was  created  for  the  sole  and  exclusive  pur- 
pose of  protecting  the  said  Norman  S.  Sher- 
wood from  possible  creditors,  and  therefore  was 
a  fraud  upon  them,  ^d  illegal;  that  the  said 
Robert  F.  Stetler,  holder  of  the  assignment  as 
aforesaid,  was  and  is  not  a  holder  for  value  of 
said  mortgage  or  the  assignments  thereof; 
that  he  has  no  interest  therein, 'and  that  be  ad- 
vanced no  money  on  account  of  said  mortgage 
or  assignment,  and  he  was  .a  mere'  naked  bolder 
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of  tbc  title  to  uld  mortgage  and  the  aBsign- 
ment  thereof  for  the  a{)BoIute  use  and  benefit 
of  his  employer,  the  said  Norman  S.  Sherwood. 
Defendant  further  avers  that,  after  the  crea- 
tion of  said  mortgage,  the  said  Anne  H.  Blakely, 
at  the  spedat  instance  and  request  of  the  said 
Norman  S.  Sherwood,  transferred  the  four 
properties  hereinbefore  more  particnlarlr  de- 
scribed on  the  28th  day  of  December,  1915,  to  S. 
Le  Roy  Dengler,  as  will  more  fuUy  and  at  large 
appear  by  reference  to  Deed  Book  J.  If.  H., 
No.  76,  page  559;  that  the  said  R.  lie  Roy 
Dengler  is  a  bell  boy  or  night  clerk  at  the  Little 
Hotel,  225  South  Broad  str^t;  that  he  is  a 
straw  man  for  the  said  Norman  S.  Sherwood, 
and  was  used  for  that  purpose  in  this  particu- 
lar matter,  and  therefore  was  holding  title  to 
said  premises  for  the  sole  use,  benefit,  and  en- 
joyment of  the  said  Norman  S.  Sherwood. 
THierefore  title  to  said  premises  and  said  mort- 
gage is  now  in  Norman  S.  Sherwood." 

If  it  is  true  that  Sherwood  owned  the  prop- 
erty and  the  mortgage,  and  that  the  mortgage 
Merged.  Sherwood  could  not  recover  as  mort- 
fTRgee;  he  could  only  recover  as  real  owner. 
If  he  did  not  pay  the  taxes  and  water  rents,  as 
set  forth  in  the  schedules  of  distribution  in 
the  amended  affidavit  of  defense,  and  sued  as 
real  owner,  defendant  would  have  the  right  to 
set  off  the  amount  of  taxes,  water  rents,  et 
cetera,  as  set  forth  in  the  affidavit  of  defense. 
The  averments  as  to  the  increase  of  deposit  to 
be  paid  at  the  second  sale  also  raise  a  question 
of  fact  which  requires  submission  of  tne  case 
to  a  jury. 

For  these  reason*  the  rule  for  judgment  la 
discharged. 

The  lower  court  dismissed  plaintUTs  ral* 
for  judgment.    Plaintiff  appealed. 

Argued  before  BROWN,  0.  J.,  and  STEW- 
ART, MOSOHZISKBR,  FRAZER,  and 
WAIXING,  JJ. 

Robert  B.  Lamberton,  of  Philadelpbia,  for 
appellant.  3.  R.  Wilson,  of  Philadelphia, 
for  appellee. 

PER  CURIAM.  This  appeal  te  dismissed, 
on  the  opinion  of  the  learned  Judge  below 
discharging  the  rule  for  Judgment 


(an  Pa.  BBO) 
KENNEDY  et  al.  v.  B.  W.  ROTBROOE 
CO.,  Inc. 

(Supreme   Court   «f   Pennsylvania.     June   11, 
1918.) 

1.  CoNTBACTs  4s>214— Pathxrt  of  Notbs  — 

Construction. 
Where  a  corporation  has  agreed  to  pay  notes 
out  of  money  realized  from  sale  of  its  capital 
stock  for  cash,  it  ia  bound  to  pay  notes  after 
sale  of  enough  atock  to  ^ay  them  In  full,  either 
for  cash  or  for  notes  discounted  for  cash;  the 
contract  distinguishing  sbxA  sold  for  cash  from 
that  issued  in  exchange. 

2.  OoNTBAOTS  «=>322(3)— Patmbnt  of  Notes 
—Evidence — Defaui.t. 

In  action  against  corporation  on  its  notes 
and  written  contract,  evidence  held  to  show  a 
brea«dt  of  contract. 

3.  FbadduuSnt     Convktanceb     4=>54(2)  — 
Loan  of  CBEnrr— Disposition  of  Absets. 

One  contracting  to  lend  his  credit  to  another 
is  not  prohibited  from  transferring  or  disposing 
of  his  property,  unless  he  has  so  agreed,  at 
least  where  it  does  not  appear  that  the  transfer 
was  made  to  avoid  the  cwligation. 


4.  Appeal  and  Erboii  «=3i084(l)— Chabgk  of 

00T7BT— Revxbsible  Bbbob. 
Alleged  inconsistency   in  a  charge  waa  no 
ground  for  reversal,  where  it  appeared  that  it 
did  defendant  no  harm. 
6.  Appeai.  and  Ebbob  4=3230— IvrcoNBiSTENT 

Chabok  —  Revbbsible  Bbbob—  FAiLxnE  to 

Object. 
Alleged  inconsistency  in  charge  was  no 
ground  for  reversal,  where  defendant's  counsel, 
when  court  inquired  of  counsel  at  end  of  charge 
whether  there  was  anything  else  he  desired  to 
have  said  to  jury,  did  not  then  point  out  al- 
leged inconsistency. 

6.  JnDoia:NT  9=3263(8)  —  Motion  in  Abbeot 
of  JnoouENT— Misjoindeb  of  Actions. 

Where  affidavit  of  defense  waa  filed,  plea  in 
abatement  was  entered,  and  general  issue  was 
pleaded,  together  with  a  special  plea,  without 
complaint  of  any  misjoinder  of  actions,  it  was 
too  late  after  verdict  to  complain  of  such  mis- 
joinder on  motion  in  arrest  of  judgment,  es- 
pecially where  it  did  not  appear  that  any  mis- 
joinder prejudiced  appellant. 

7.  Pleading     ®=>433(7)  —  Declabatioh  — 

AlCENDICENT  TO  AOBEB  WITH   VEBDICT. 

Where  declarati<»  in  action  on  contract 
asked  interest  only  from  December  1,  1915, 
though  on  most  of  the  claims  in  suit  it  was 
actually  due  from  December  4,  1914,  and  spe- 
cial verdict  allowed  it  from  latter  date,  declara- 
tion might  be  treated  as  amended  to  afnree  with 
judgment  on  the  verdict 

8.  Appeal  and  Ebbob  «=>589— Statbiient  of 
QtrESTioNB  Involved— Review. 

Where  apndlant's  statements  of  "questions 
involved"  made  no  refer«tce  to  the  matter  of 
interest  recovered  against  him,  that  matter  was 
not  properly  before  Supreme  Court  on  appeal, 
and  need  not  be  considered. 

Appeal  from  Court  oH  Common  Fleas, 
Blair  Ounty. 

Assumpsit  on  notes  and  wrlttea  contracts 
by  B.  J.  Kennedy  and  J.  S.  Olnter,  cadiier 
of  the  Fanners'  &  Merchants'  NaU<mal  Bank. 
<tf  Tyrone,  Pa.,  now  for  use  of  B.  J.  Kennedy, 
against  the  B,  W.  Rothrodt  Company,  In- 
corporated, a  D^aware  corporation.  Verdict 
for  plaintiffs  for  fl,712.90,  and  Judgment 
thereon,  and  defendant  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZI8KBR,  FRA- 
ZER, and  WAIiLLNO,  JJ. 

Wm.  L.  Pascoe  and  Albert  O.  Pascoe,  both 
of  Tyrone,  for  appellants.  J.  F.  Sullivan,  of 
Altoona,  and  Richard  H.  Gilbert  of  Tyrone, 
for  appellees. 

MOSOHZISKBR,  J.  By  wilttoi  agree- 
moit  of  December  8,  1914,  B.  W.  Rothrodc 
Company,  a  Pennsylvania  corporation,  sold 
all  Its  capital  stock  and  property  to  "B.  W. 
Rothrock  Company,  Incorporated,"  a  new 
(Delaware)  corporation,  for  $26,800,  payable 
in  268  shares  of  stock  of  the  latter  and  the 
assumption  of  the  debts  of  the  former  com- 
pany in  the  amount  of  $31,204.43.  auch 
stock  to  be  transferred  as  follows:  One 
hundred  shares  of  preferred  stock  of  the 
Pennsylvania  corporation  in  exchange  for 
the  same  number  of  shares  of  like  stock  of 
the  Delaware  corporation,  each  of  the  par 
value  of  $100,  and,  in  addition,  168  shares 
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of  the  common  stock  ot  the  latter  to  be  di- 
vided pro  Rita  among  the  holders  of  the 
cAmmon  stock  of  the  former.  Mie  new 
corporation  was  capitalized  at  |106,000  and 
the  old  at  |15,000. 

Subsequent  to  the  arrangement  Jost  ont- 
llned,  but  on  the  same  day,  E.  W.  Rothrock 
Gnmpany,  Incorporated— hereinafter  called 
the  Delaware  company — entered  Into  a  writ- 
ten agreement  with  plaintiff,  E.  J.  Kennedy, 
who  held  35  shares  of  the  capital  stock  of 
the  Pennsylvania  company,  and  was  about 
to  receive,  In  exchange,  the  same  number  of 
flhares  of  preferred  stock  of  the  new  cor- 
poration, whereby  It  was  agreed  (a)  that  the 
Delaware  company  would  purchase  these  85 
shares  for  ^,500,  payable  In  seven  notes  of 
9600  each,  dated  December  4,  1914,  with  In- 
terest, the  first  maturing  one  month  there- 
after, and  one  falling  due  each  succeeding 
month;  (b)  that  the  Delaware  company 
would  give  Its  notes  for  f9,100,  payable  at 
such  times  as  could  be  arrangied  vrlth  the 
then  holders  of  ^,100  In  notes  of  the  Penn- 
s^anla  company,  upon  which  Kennedy  was 
either  accommodation  maker  or  Indorser,  as 
new  obligations  to  lift  these  old  ones;  (c) 
that  he  (Kennedy)  would  "use  his  best  en> 
deavors  to  have  the  present  owners  of  the 
$9400  notes  exchange  the  same  and  aco^t 
In  payment  thereof  the  notes  of  [the  Dela- 
ware company],"  and  that  he  would  "In- 
dorse and  renew  his  Indoisemoits  of  all 
notes  from  time  to  time,  so  long  as  the  con- 
tract and  agreement  [was]  fairly  carried  out 
by  the  [Odaware  company]";  (d)  that  the 
Delaware  company  would  pay  the  aforesaid 
$3,600  of  notes  given  for  Kennedy's  stock, 
and  the  obligations  for  $9,100,  upon  which  he 
^was  to  become  Indorser,  "oat  of  the  money 
realized  from  the  sales  of  Its  capital  stock 
for  cash,"  excluding  the  before-mentioned 
268  riiares,  and  60  In  addition,  specially  set 
aside  for  certain  designated  purposes;  (e) 
that  sndi  money  would  be  applied  as  fol- 
lows: "The  first  $6,000  upon  account  of  the 
outstanding  bUla  of  eald  Pennsylvania  cor- 
poration, the  next  $1,000  half  on  said  $3,- 
600  and  half  on  said  $9,100  notes  to  said  B. 
J.  Komedy;  the  next  $1,000  on  account  of 
soch  bills;  the  next  $1,000  half  and  half  on 
said  E.  J.  Kennedy  notes  as  aforesaid,  etc.," 
until  aU  of  the  notes  were  fully  paid. 

In  pursuance  of  this  last-mentioned  agree-, 
ment,  the  Delaware  company  delivered  sev- 
ea  notes  of  $500  each  to  plalntUf  for  hia 
stock,  and  the  latter  procured  the  holders 
of  the  old  notes  for  $9,100  to  take  In  lien 
thereof  like  obligations  of  the  new  corpora- 
tion; Kennedy  thereafter  signed,  and,  from 
time  to  time,  renewed  his  signature  upon  the 
new  notes  for  $9,100,  until  the  banks  re- 
fused further  to  accept  him  either  as  maker 
or  Indorser.  Finally,  suit  for  $1,000  having 
been  brought  on  one  of  the  latter  obligations, 
Judgment  obtained,  and  execution  Issued, 
Kennedy  was  compelled  to  pay  that  amount, 
with  Interest  and  costs,  audi  note  having 


been  signed  by  him  Jointly  with  defendant 
corporation,  he  acting  as  an  accommodatloa 
maker.  After  Its  payment,  this  obligation 
was  duly  assigned  to  Tfiafntift.  The  first  of 
the  seven  notes  was  paid,  but  those  subae- 
guently  maturing  were  not  Kennedy, 
brought  this  action  of  assumpsit  against  the 
Delaware  company  to  recover  the  $3,000  yet 
due  on  these  obligations,  and  In  addition, 
claimed  the  $1,000  which  he  had  paid  as 
accommodation  maker,  $342.50  due  him  on 
a  che<^  and  $300  for  rent  of  premises  occu- 
pied by  defendant  All  these  Items  were 
floed  for  by  Kennedy  as  legal  plaintiff,  ex- 
cept the  one  of  $1,000,  which  he  claimed  as 
use  plaintiff. 

Defendant  denied  liability  on  the  six  $600 
notes  upon  the  ground  that  plaintiff.  In  Feb- 
ruary, 1915,  had  committed  a  breach  of  con- 
tract by  transferring  some  of  his  property, 
resulting  In  the  refusal  of  the  banks  further 
to  accept  his  Indorsements,  whldi  defendant 
alleged,  In  a  general  way,  resulted  In  damage 
to  It  In  the  sum  of  $10,000.  Defendant  also 
avwred  that  the  capital  stock  available  for 
the  purpose,  whl(A  It  had  sold  to  time  of  suit, 
would  not  aggregate  suffldoit.  If  applied  as 
stated  In  the  contract,  to  pay  Its  obligations 
held. by  plaintiff,  since  the  corporation  had 
accepted  notes.  Instead  of  cash,  for  a  large 
part  of  such  stock,  some  of  which  notes  had 
not  been  paid.  The  various  Issues  of  fact 
Involved  In  the  controversy  were  submitted 
to  the  Jury,  and,  as  shown  by  the  verdict, 
were  found  against  defendant.  Judgment  was 
entered  accordingly,  and  this  appeal  fol- 
lowed. 

[1]  With  reference  to  the  stock. sales,  the 
court  below  was  entirely  correct  In  charging 
that,  on  the  facts  at  bar,  sales  on  notes,  forth- 
with discounted,  were  to  be  treated  as  sales 
"for  cash"  within  the  meaning  of  the  con- 
tract between  plaintiff  and  defendant,  which 
distinguishes  stock  sold  for  cash  from  that 
issued  In  exchange  for  8to<dc  of  the  old  com- 
pany and  to  accomplish  certain  other  pur^ 
poses  therein  mentioned.  The  agreement  in 
question  provides  that  the  proceeds  of  such 
cash  sales  are  to  be  applied.  In  the  mannei 
hereinbefore  stated,  to  the  reduction  of  de- 
fendant's various  obligations  to  plaintiff.  In 
disposing  of  its  stock,  upon  several  occasions 
defendant  accepted  notes,  which  were  forth- 
with discounted  for  cash.  Under  the  cir- 
cumstances. It  would  work  grave  injustice  to 
permit  such  a  subterfuge  to  delay  the  en- 
forcement of  this  company's  contractual  ob- 
ligations; but  It  is  not  necessary  to  rest 
Upon  that  ground  the  affirmance  of  the  pres- 
ent Judgment,  for  there  Is  ample  evidence 
upon  the  record  to  prove  that,  at  the  time  of 
this,  action,  defendant  had  sold  for  actual 
cash  enough  stock  fully  to  pay  the  notes  In 
suit 

[2,  S]  As  to  the  question  of  the  first  breach 
of  contract,  there  Is  evidence  sufficient  to 
sustain  a  finding  that,  in  February,  1915,  the 
Delaware  company  refused  to  pay  the  note 
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>(  1500  tfaen  accrtdng,  at  tbe  same  ttme  no- 
ttfying  plaintiff  it  would  not  meet  any  more 
of  such  obligations,  and  be  wonld  have  t9 
sue  thereon.  With  this  evidence  believed 
by  tbe  Jury,  as  the'  verdict  indicates  it  was, 
a  breach  was  proved  against  defendant;  and 
plaintiff's  testimony  shows  that,  npon  the 
date  in  qnestiMt,  tbe  latter  was  not  in  de- 
Cault  as  to  Ills  promised  indorsements  on 
the  Botes  for  $9,100.  Defendant  contends, 
however,  that  plaintiff  was  in  deftialt  in  the 
respect  last  mentioned,  in  that  be  transferred 
property  to  sudi  an  extent  as  to  impair  bis 
financial  credit;  and  it-  complains  because 
the  trial  Judge  refused  testtmony  concerning 
these  alleged  transfers.  We  see  no  error  In 
tbe  rulings  of  the  court  bel»w  upon  the  sub- 
ject in  hand.  There  Is  nothing  in  tbe  agree- 
ment between  tbe  parties  to  p(robibit  plalnr 
tiff  from  tnuwfeiTiag  or  diqiMMdng  of  bis 
property,  and.  In  addition,  it  appears  that 
Kennedy  attempted  no  such  assignments  or 
transfers  until  after  the  Delaware  com- 
pany's refusal  to  pay  the  note  dne  him  in 
February,  1915,  that  is,  until  after  defend- 
ant's breach  of  contract  We  have  read  tbe 
authorities  cited  by  appellant  as  mipUcable 
to  this  branch  of  the  caseb  but  none  of  them 
rules  the  facts  at  bar. 

In  one  of  its  assignments,  oppdlaat  com- 
plains because  the  court  below  refused  to 
aUow  in  evidence  an  alleged  written  con- 
tract between  plaintiff  and  El.  W.  Bothrodk 
individually,  which  the  latter  claims,  in  ef- 
fect, modified  tbe  contract  In  suit  "with  ref- 
erence to  the  application  of  money  arising 
from  sales  of  stock."  We  see  no  error  in  this 
ruling.  If  there  was  any  brefich  of  the  terms 
of  this  collateral  agreement,  the  damages 
accruing  therefrom  may,  perhaps,  be  recov- 
ered by  Rothrock  personally;  but  the  court 
below  waa  right  in  holding  that  such  breadi 
could  not  affect  the  questions  involved  in  the 
present  suit 

'  [4,  kl  vVnothe^  assignment  complains  of  an 
alleged  inconsistency  between  a  part  of  tbe 
charge,  dealing  with  plaintHTs  right  to  re- 
gain the  amount  paid  by  Mm  on  the  before- 
mentiobed  note  of  $1,000,  and  a  point  cover- 
ing tbe  same  item.  It  appears  the  trial  Judge 
said  that,  if  Kennedy  had  to  pay  this  note  of 
$1,000.  "then  be  would  be  put  in  the  position 
of  tbe  bank,"  and  "would  have  the  right  to 
recover  the  amount  the  bank  collected  from 
him";  but  later  on,  in  answer  to  the  point, 
the  Jury  was  plainly  told  that  plaintiff  could 
not  recover  "anything"  uiwp  the  item  of  $1,- 
000,  unless  he  "proved  to  the  satisfacUon  of 
tbe  Jury,"  by  tbe  weight  of  all  the  evidence  in 
the  case,  tbdt  he  bad,  in  all  particulars,  lived 
up  to  his  agreement  witl)  defendant  ..It  is 
quite  plain  this  inconsistency  could  have 
done  defendant  no  harm.  In  tbe  first  place, 
plaintiff  paid  tbe  note  tor  $1,000,  and  might 
have  bad  tbe,  Judgment  theveon  marked  to 
his  use.  (Gameirte  Nat  Bk.  t.  Seibel,  255  Pa. 


473,  100  Ati.  278);  but  he  prefened  to  in- 
clude tbe  item  in  his  present  suit.  Xezt,  as 
already  Indicated,  the  verdict  comprehends 
a  finding  that  defendant,  and  not  plaintiff, 
was  the  party  in  default ;  and  the  last  thing 
said  to  the  Jury,  upen  the  subject  of  this 
note,  was  tiie  afflrmanoe  of  the  point  to  the 
effect  that  there  could  be  do-  recovery  wUess 
plaintiff  proved  "by  the  weight  -of  the  evi- 
dence*' that  be  ba4  not  breodied  his  om- 
tract  Finally,  it  waa  tbe  duty  of  counsd  to 
call  the  court's  attention  to  the  alleged  In- 
aonsi8tency,.wben  the  trial  Judge,  after  an- 
swering aU  points,  asked,  "Is  there  anything 
else,  genttemen,  you  desire  me  to  say  to  the 
Jnry7'    We  see  no  merit  in  this  assignment 

[t]  The  assignment  most  strenuously  in- 
siBted  upon  alleges  that  the  court  below  erred 
"in  overmUng  defendanfa  motion  in  arrest 
of  Judgment"  In  this  eoonection  tbe  com- 
plaint is  of  a  misjoinder  of  actions.  The 
suit  was  instituted  in  December,  1915.  An 
affidavit  of  defense  was  filed,  a  plea  in  abate- 
ment eittered,  the  generolissne  ideaded,  and 
then  defendant,  by  leavtt  of  court,  filed  a  spe- 
cial, plea  of  -seti^.  In  tone  of  these,  Iiow- 
ever,  did  It  suggest  a  misjoinder  of  actions, 
«r  oomploln  because  phdntflf  was  endeavtw- 
ing  to  recover  one  of  the  items  in  suit  oa  a 
use  plaintiff,  while  he  claimed  the  others  as 
legal  plaintiff.  After  trial,  deflsndant  for  the 
first  time  raised  the  objection  in  question. 
We  cannot  perceive  in  What  manner  tlie  de- 
fendant was  priejudiced  by  the  so-caUed  mis- 
Joinder,  and  we  agree  with  tbe  learned  court 
below  that,  after  full  notice  of  the  cause  of 
action  in  plaintifTs  statement  of  daim,  de- 
fendant having  "filed  his  affidavit  of  defense, 
entered  a  qpedal  plea,  and  bad  a  fair  trial, 
it  is  now  too  late  {fat  It]  to  raise  the  ob- 
jection that  there  was  a  misjoinder."  WlUt- 
ney  ▼.  Haskell,  216  Pa.  «22,  688.  66  Att.  101, 
and  cases  there  cited. 

[I,  I]  Another  matter  calls  for  notice.  De- 
fbndattt  contisnds  that  plaintiff  recovered  too 
much  interest  Tbe  declaration  asks  Inter- 
est only  from  December  4,  1915;  but,  as  a 
matter  of  fhct,  on  the  bulk  of  the  (daims  in 
suit,  It  waa  actually  due  from  December  4, 
1914,  and  the  special  verdict  shows  an  al- 
lowance thereof  from  that  date.  Under  the 
circumstances,  the  dedaraUon  might  be  treat- 
ed as  amended  to  agree  with  the  Judgment 
on  the  verdict  (Passenger  O.  I*  Ins.  Co.  v. 
Blmbaum,  116  Pa.  666,  072,  11  AtL  S78; 
Fonder  v.  Rosenstein,  58  Pa.  Super.  Ct  161, 
166;  Wilson  v.  Pallmah  C5o.  [No.  1]  66  Pa. 
Super.  Ct.  499,  507);  but  it  is  not  necessaiy 
to  follow  this  course,  for,  since  appellant's 
statement  of  "questions  involved"  makes  no 
reference  to  the  matter  of  interest,  that  sub- 
ject is  not  properly  before  us,  and  need  not 
be  considered  (Wlllock  v.  Beavpr  Valley  Rail- 
road Co.,  229  Pa.  626^  580,  79  Ati.  138 ;  Smith 
V.  Lehigh  Valley  E.  E.  Ca.  232  Pa.  456,  462, 
81  AtL  564;   Pramuk's  Appeal,  250  Pa.  49, 


Digitized  by 


Google 


Pa.) 


WARRUNA  V.  DICK 


749 


61,  95  AtL  826;  Tnlbmite  Paring  Oo.  v. 
Philadelphia  fNo.  1]  256  Pa.  600,  601,  602, 
97  AU.  928;  Spang  t.  Mattes,  253  Pa.  101. 
108,  97.Atl.  1026;  Hopkins  t.  Tate,  26S  Pa. 
66,  62,  89  Atl.  210). 

The  aselgimients  are  overmled,  aod  the 
Judgment  te  affirmed. 


(Ml  Pa.  W)  , 

^ABliuNA  V.  DI<5K. 

(Sapreiqe   CSoort  of  PennsjlTania.    .  Jane  IL 
1918.) 

1.  TaxAJ.  «=»2eO0-}~CBXRGX  <fg  CovTa-rVAOj- 

TrKE  TO  Answkb  Point. 
Failure  to  answer  ft'  poiitt  is  tiot  error,  U 
its  subject-matter  is  dlAewbere:  passed'  apod  in 
charge. 

2.  HioHWATs    <8=»172(1)  — UaE  — Ri9«X9   of 
Pedestbian. 

A  pedestrian  has  an  eqaal  tight  with' the 
driver  of  a  veblde  on  every  part  ot  a  :pahli« 
road,  but  must  have  regard.to  the  rights  6t  oth- 
ers and  to  the  customs  Or  the  rofld. 
8.  HioHWATs  «=3l72(l)— In jtmnds  to  ftusics- 
TRiAN— Rights  of  Pabtiks. 

Where  pedestriant  bUad  In  oae  eye,  left  side 
of  .road  and  went  into^middle  of  road  to  obtain 
ride  in  automobile  going  In  same  direcbon, 
an  instruction  that  oriver  Of  automobile  ap- 
proaching his  Wind  sidswas  bonnd  to  antici- 
pate meeting  infinn  p««)Bo|is  in  road,  and  (p 
hare  his  automobile  npder  control,  and  to  run 
it  at  proper  speed,  was  going  as  far  as  the 
court  properly  could: 

4.  Trial  ^e=s214(5)  —  tksTBtrcnoKB ->•  UirmtB 
Pbomxsenob— OouiomT  ow  TvamooNT. 

For  trial  court  to  say  that  testimony  of  a 
disinterested  witness  ."is  of  the  utmost  im- 
portance in  the  case"  does  not  give  undue  prom- 
inence' to  sndk  testimony.  -  :  '  ' 
6.  KvisEKcB  «a3492.— OmiloH  JOnvmasm-^ 
Sbked. 

In  action  f6r  jwrsonal  injury  when  struck 
by  automobile,  refusal  to  permit  witness  to  state 
whether  defendant's  •atomobile  was '  tra'veliiig 
"fast  M  riow,"  enCTOund  that  one  qay  calLa 
thing  fast  which  another  would  call  slow,  wu 
proper. 

6.  Highways  «=j184(S)— r»JxrBT  iBoif  Atfto- 
hobub—Wabnino-^-Qdistion  voft  Jtmr. 

In  action  for  persMial  injury  whe*  struok 
by  automobile  while  standing  in  middle  of 
road,  where  witness ,  testified  that  he  heard  ho 
-warning  and  wtis  In  position  to  hear  tme,  had 
it  been  given,  whether  warning  was '  given  iras 
for  jury.  ,   ,    ■■     • 

7.  Appeal  and  Bbxob  «s>1068(^— Oiossioh 
OJT  Chaboet— Imuatebialitt. 

In  action  for  personal  injury,  nlaintiffs  as- 
signment of  error  in  charge  relating  to  measure 
of  damage  was  snimportant,  where,  verdict  was 
for  defendant. 

Appeal  from  Court  of  Common  Pleas,  lo- 
seme  County. 

Trespass  for  personal  Injury  by  Charies 
Warmna  against  William  H.  Dick.  Verdict 
for  defendant,  and  Judgment  thereon,  and 
plaintiff  appeals.    Afflrmod. 

Argued  before  BROWN,  C.  J.,  and  M080H- 
SCISKKR,  FRAZBR,  WALUNG,  and  SI'MP- 
SON,  JJ. 

Frank  P.  Boyle,  of  Hazleton,  and  ESd^ard 
A-  Lyndi,^  of,  Wllkefe-Barre,  fot  appellapt 
John  H.  Bigelow,  of 'Hazleton,  and  Joseph 
Midbem.  of  Wilkes-Barre,  for  appellee. 


SIMPSON,  J.  WhQe  walUn^  on  the  Bide 
of  a  public  hl^way,  plaintiff,  who  was  blind 
in  one  eye,  eapled  an  approaching  automobile 
going  in  the  Bamb  direction  as  himself,  abd 
-walked  or  ran  into  the  middle  of  the  road 
In  order  to  obtain  a  ride  m)on  it.  It  did 
not  stop  for  hbn,  and  as  he' stood  there  he 
waa  stihick  by  defendaiit's  automobile,  whldi 
was  going  in  the  opposite  direction.  As  his 
basis  for  recovery  he  only  avers  excessive 
speed  on  the  part  of  defendant, -who  denies 
that  charge  and  alleges  contributory  negli- 
gence On  plaintiff's  part  The  Jury  foimd  a 
'VM^ct  for  defendant.  The  only  errors  as- 
tAgned  telkte  to  tite  charge, 

Ml  The  first  assUpoment  oomplalas  becaoae 
the  coUit  did  Bot  specifically  answ^- plain- 
tiff's first  point,  to  the  effect  that  be  bad  an 
ei^tuil  right  with  the  defendant  to  be  where 
be  Was  at  the  time  of  the  aooldent ;  but  the 
failure  to  answer  it  becomes- unimportant,  I9 
view  of  the  fa<n  that  the  cdurt  charged,  as 
complained  of  In^  the  second  aasigimient,  that 
"the  plaintiff  and  defendant  did  not  have 
eQudl  rights  to  the  ^ad  at  that  point"  If 
that  charge  -was  rlg^t,  tbe  failure  to  answw 
the  point  was  not  erron. 

[2,  tyit  may  be  admitted  that  a  pedestrian 
has  an  'equal  right  with  the  drl\»r  of  a  vehi- 
cle on  every  part  of  a  public  road,  but  in  ez- 
Mrdslhg  Us  right-he  mtBt  have  regard  to  the 
rights  of  others,  and  to  the  cintoms  of  the 
-road.  Traffic  would  be  greatly  Impeded  if 
pedestrlaD0  iwere  beld  entitled  to  walk  or 
stand  on  a  public  highway  when,  where,  and 
■i*  they  please,  and  pactlcnlajiiy :  oa  a  road 
but  20  feet  wide,  as  -was  this  one.  Under 
such  drcnmstances,  even  if  the  traffic  was 
moving  in  but  one  direction,  vehicles  could 
not  ti^avel  faster  than  the  speed  of  the  slow- 
est pedestrian.  By  reason'  of  these  t&cts, 
despite  the  right  under  proper  drcumetances 
.to'  u^  any  part  of  the  highway,  custom  has 
established  the  rule  of  "Ke^  to  the  right"; 
and  it  has  no  leas  established  the  rule  of 
pedestrians  using  the  sides  and  vehicles  the 
center  of  the  hlsihway,  subject  to  certain 
modlfloatlons  not  necessary  to  be  here  consld- 
'et«d.  Inasmuch  as  plaintiff  left  the  side  and 
went  Into  the  middle  of  the  road  solely  be- 
cause he  wished  to  get  &  ride  on  the  ap- 
proaching automobile.  When  be  was  injured, 
he  was  not  even  walking  In  the  road,  bat 
was  standing  In  a  place  whldi  be  knew  was 
usually  traversed  by  Tehldee;  and  be  so 
stood  with  his  blind  side  towards  defendant's 
approaching  automobile,  the  driver  of  which 
bad  no  reason  to  suspect  either  plaintiff's 
continuous  standing  there  or  his  blindness. 
Under  sndi  circumstances  tbe  court  below 
certainly  went  as  far  as  It  properly  could 
when,  at  his  request,  itt<M  the  Jury  that  de- 
fendant "was  bound  to  anticipate  that  be 
might  meet  Infirm  persons  on  this  public 
highway,  and  ♦  •  •  it  was  bis  duty  to  • 
have  bis  automobile  tmder  control  and  to 
run  It  at  a  proper  rate  of  speed." 


Assfor  other  eaaei  sea  sama  toplo  and  KBT-NtUiBUfi  in  all  Key-Niunbered  Dlgesta  antt  ladaiea 


Digitized  by 


Google 


750 


104  ATLANTIC  REPORTER 


CPa> 


[4]  The  third  assignment  complains  be- 
cause undue  prominence  was  given  to  the 
testimony  bf  the  driver  of  the  automobile  In 
which  defendant  wag  seeking  to  obtain  a 
ride.  He  was  a  disinterested  witness,  who 
was  in  a  position  to  see  all  that  occurred, 
and  to  say  that  his  "testimony  is  of  the  ut- 
most Importance  in  tlie  ca«e"  is  hot  to  state 
a  truism. 

[5]  The  fourth  and  fifth  assignments  com- 
plained because  a  witness  was  not  permitted 
to  state  the  "rate  of  speed"  at  which  defend- 
ant's automobile  was  traveling,  and  whether 
It  was  traveling  "fast  or  slow."  As  to  the 
former,  the  witness  had  testlAed  that  he  was 
too  far  away  to  give  a  correct  estimate  as  to 
the  rate  of  speed;  and  as  to  tbfe  latter,  the 
objection  was  sustained  because  "one  may 
call  a  thing  fast  which  another  man  would 
call  slow,"  certainly  a  valid  objection,  which 
plaintiff  did  not  try  to  meet 

[8]  The  sixth  assignment  complains  be- 
cause another  witness  was  not  allowed  to 
"state  whether  or  not  a  warning  was  given." 
He  had  already  testified  that  he  beard  none, 
and  would  have  been  'in  position  to  hear 
one,  bad  it  been  given.  This  was  all  that 
he  actually  knew.  It  was  for  the  Jury,  and 
not  for  the. witness,  to  draw  therefrom  the 
ccmclusloa  sought  by  the  question. 

[7]  The  seventh  and  last  asdgnment  com- 
plains of  a  part  of  the  charge  relating  to  the 
measure  of  damages ;  but,  as  the  verdict  was 
for  defendant,  that  matter  became  unimpor- 
tant. 

The  assignments  of  error  are  overruled, 
anl  the  Judgment  ia  affirmed. 


'i281  Pa.  MS) 

THOMAS  RABT,  Inc..  v. 
CO. 


WAR1>-MEEHAN 


(Supreme  Court  of  Pennsylvania. 
1918.) 


Jane  8, 


1.  SAu:a  «=s>418(2)— Bbxach  or  Cohtbaot  — 
Damages. 

Measure  of  damaRes  to  a  buyer  from  a 
seller's  failure  to  deliver  goods  according  to  con- 
tract ia  the  difference  between  the  contract  price 
and  the  market  value  of  goods  at  the  time  and 
place  of  delivery. 

2.  Account,  Action  on  ♦=»21— Ajtidavit  of 
Defense— SurnciKNCT. 

In  action  on  book  account  for  goods  sold, 
where  affidavit  of  defense  contained  writings  un- 
der which  it  was  alleged  goods  were  sold,  and  on 
which  suit  should  have  been  brought,  but  where 
such  writings  were  simply  confirmations  of  sale, 
and  where  nothing  showed  that  orders  were  giv- 
en in  writing,  judgment  for  want  of  sufficient 
artidavit  of  defense  was  properly  entered  for 
plaintiff,  less  damage  to  defendant  as  to  goods 
not  delivered. 

8.  Damaoes  ®=>23— Bmeaoh'  of  Contbact8— 
Measvbe. 

The  general  rule  is  that  on  breach  of  con- 
tract the  measure  of  damages  is  such  as  may  bo 
fairly  and  reasonably  considered  as  naturally 
arising  from  the  breach  according  to  the  usual 
course  of  business,  and  under  circnmstancea  con- 
temnlated  by  the  parties  when  the  contract  was 
made. 


4.  Damages  «=323  —  Bbxach  of  Oowtbact  — 
Pabticuxab  Chcumstances. 
Damages  resulting  from  particular  circnm- 
stancea connected  with  the  btinsaction  cannot 
be  recovered,  unless  known  to  the  defaulting 
party  to  the  contract,  and  unless  such  as  may  be 
supposed  to  have  entered  into  the  contemplation 
of  the  parties. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  for  goods  sold  and  delivered  by 
Thomas  Raby,  Incorporated,  against  the 
Ward-Meehan  Company.  From  a  Judgment 
for  plaintiff  for  want  of  a  sufficient  affidavit 
of  defense,  assessing  damages  at  $8^16.38, 
defendant  appeals.  Affirmed. 
.  Argued  before  BROWN,  C.  J„  and  POT- 
TBR,  STEWART.  HOSCHZISKBB,  and 
FRAZBR,  JJ. 

M.  D.  Hayes,  WlUiam  H.  Wilson,  and  Frau- 
ds M.  McAdams,  all  of  Pmiadelphia,  for 
appellant.  Alex.  Simpson,  Jr.,  and  C^ton 
O.  Mayer,  both  of  Rdladelphia,  for  appellee. 

FRAZER,  J.  Defendant  appeals  from  a 
Judgment  entered  In  favor  of  plaintiff  for 
the  portion  of  the  claim  as  to  which  the 
affidavit  of  defense  was  deemed  Insufficient 
Tbe  action  is  on  a  book  account  for  goods 
sold  and  delivered  amounting  to  $5,280.83,  a 
copy  of  the  account  being  attached  to  the 
statement  of  dalm.  The  affidavit  of  dtfense 
denies  defendant  "ordered  or  received  any 
goods  whntsoever  from  plaintiff  upon  an 
open  book  account,  but  avers  that  the  items 
charged  to  plaintiff  in  the  book  acoyunt 
*  *  *  were  bought  by  virtue  of  written 
contracts  her^nafter  more  fully  recited  in 
the  statement  of  counterclaim,"  and  conclud- 
ed with  a  denial  that  defendant  "is  indebted 
to  plaintiff  in  any  sum  whatsoever  for  goods 
purdiased  through  an  open  account"  No 
denial,  however,  is  made  that  defendant  re- 
ceived the  goods  or  that  the  prices  charged 
were  proper.  The  counterclaim  av«8  writ- 
ten contracts  were  entered  into  between  plain- 
tiff and  defendant  on  the  dates  specified, 
whereby  the  former  agreed  to  deliver  to  the 
latter  certain  merchandise,  that  on  several 
of  the  contracts  plaintiff  refused  to  deliver 
the  entire  order,  while  on  others  no  deliver- 
ies were  made.  In  consequence  of  such  de- 
fault defendant  was  fbrced  to  resort  to  the 
open  market  and  procure  the  goods  at  a 
price  in  excess  of  the  contract  price,  specifj-- 
Ing  amounts  and  prices,  resulting  In  a  total 
loss  to  defendant  of  $2,138.48.  Defendant 
also  claims  a  further  loss  of  profits  by  rea- 
son of  being  obliged  to  discontinue  the  use 
of  40  looms,  during  a  period  of  two  months, 
owing  to  the  refusal  of  plaintiff  to  comply 
with  the  terms,  of  hlg  various  contracts;  the 
total  claim  for  damage  In  this  req;>ect  being 
$2,880. 

[1  ]  As  to  the  loss  resulting  from  the  increas- 
ed price  defendant  was  obliged  to  pay  for  the 
goods  in  the  open  market  the  court  below  cor- 
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age  to  a  purchaser  for  the  failure  of  the  Ten- 
dor  to  deliver  goods  accordintr  to  contracts  Is 
the  difference  between  the  contract  price  and 
the  market  value  of  the  article  at  the  time 
and  place  of  delivery.  Morris  v.  Supplee,  208 
Pa.  253,  S7  Atl.  S86;  Honesdale  Ice  Co.  v. 
Lake  Lodore  Imp.  Co.,  232  Pa.  293,  81  Atl. 
306.  This  rule  Is  embodied  in  section  67  of 
the  Sales  Act  of  May  19,  1915  (P.  L.  643, 
562). 

[2]  The  main  contention  of  defendant  Is 
that  the  contracts  were  entire  for  the  deliv- 
ery of  specific  goods,  and  no  recovery  can 
be  had  by  plalntUf  without  showing  com- 
plete performance,  or  that  performance  was 
prevented  by  d^endant.  Conceding  the  gen- 
eral rale,  the  present  case  does  not  appear 
from  the  afildavlt  of  defense  to  be  within  the 
authorities  dted  by  defendant.  In  the  first 
place,  the  alleged  special  contracts  relied  up- 
on and  attached  to  the  affidavit  of  defense 
do  not  require  plaintiff  to  declare  on  them 
specially,  Instead  of  the  bo<A  account  for 
goods  sold  and  delivered.  "Hie  writings  set 
out  are  not  orders,  but  merely  conflrmatiori 
of  sales,  apparently  sent  by  plaintiff  in  ac- 
cordance ■Mth  a  usual  business  custom  to  ac- 
knowledge orders  received,  whether  verbally 
or  in  writing,  for  the  purpose  of  avoiding 
mistakes  as  to  quantity,  price,  description, 
or  otherwise.  We  find  nothing  in  the  affi- 
davit to  show  whether  the  orders  In  this  case 
were  In  writing  or  merely  verbal.  Had  plain- 
tifTs  action  been  brought  on  the  exhibits  as 
contracts,  defendant  might  well  argue  the 
statement  Is  defective  on  Its  face,  as  bting 
an  action  on  mere  self-serving  declarations 
made  by  plaintiff, 'and  without  signature  or 
assent  on  part  of  defendant.  The  transac- 
tion was  evidently  one  occurring  In  the  or- 
dinary course  of  business  dealings  between 
the  parties,  and  in  our  examination  of  the 
affidavit  of  defense  we  fall  to  find  any  aver- 
ment warranting  the  conclusion  that  the  sub- 
ject-matter of  the  sale  is  not  the  pr<«)er  sub- 
ject of  the  book  account  The  action,  ac- 
cordingly, was  properly  brought  Vallee 
Bros.  Electrical  Oo.  v.  North  Penn  Iron  Co., 
32  Pa.  Super.  Ct  111. 

The  alleged  written  contracts  being  elim- 
inated, the  affidavit  of  defense  presents  noth- 
ing to  prevent  the  entry  of  Judgment  for  the 
amount  of  goods  sold,  less  the  excess  defend- 
ant was  obliged  to  pay  to  procure  in  the 
market  undelivered  goods;  the  entry  of  Judg- 
ment for  plaintiff  for  the  difference  was  con- 
sequently proper,  imless  defendant  should  be 
entitled  to  set  off  the  further  claim  for  loss 
by  reason  of  Inability  to  <^)erate  Its  looms, 
owing  to  delay  In  obtaining  materials. 

[3,  4]  The  general  rule  governing  the  meas- 
ure Of  damages  for  breadi  of  contract  is  that 
tbey  are  such  as  may  be  fairly  and  reason- 
ably considered  as  naturally  arising  from  the 


by  the  parties  at  the  time  the  contract  was 
entered  inta  Damages,  however,  resulting 
from  particular  circumstances  connected  with 
the  transaction,  cannot  be  recovered,  unless 
such  circumstances  were  known  to  the  de- 
faulting party  to  the  contract,  and  were  such 
as  may  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties.  This  Is  the 
rule  established  by  the  leading  English  case 
of  Hadley  v.  Baxendale,  9  Bxch.  341,  where 
the  court  held  the  carrier  was  not  liable  for 
damages  incident  to  the  stopping  of  plain- 
tlfF's  mill  during  the  period  of  delay  In  the 
delivery  of  a  part  of  a  machine  sent  for  re- 
pairs and  transported  by  defendant  In  ab- 
sence of  evidence  of  defendant  being  advised 
the  stoppage  of  plaintUTs  mill  was  due  en- 
tirely to  the  broken  shaft  and  loss  of  profits 
would  result  from  delay  on  Its  part  to  make 
prompt  delivery.  The  principle  -  laid  down 
in  that  case  has  been  followed  by  Pennsyl- 
vania courts  in  Adams  BJxiwess  Co.  v.  Egbert, 
36  Pa.  360,  78  Am.  Dec.  382,  Blllmeyer  DIU 
&  Co.  V.  Wagner,  91  Pa.  92,  Hutchinson  v. 
Snider,  137  Pa.  1,  20  AU.  510,  KInports  v. 
Breon,  193  Pa.  309,  44  Atl.  436,  and  many 
others.  We  find  no  averment.  In  the  affidavit 
of  defense  or  countei^alm,  of  plaintiff  hav- 
ing knowledge  that  his  failure  to  deliver  the 
materials  would  result  In  the  stoppage  of  de- 
fendant's mill,  nor  an  averment  of  defend- 
ant's Inability  to  procure  In  the  open  market 
goods  to  take  the  place  of  those  plaintiff 
failed  to  deliver.  As  matter  of  fact,  the 
counterclaim  expressly  states  defendant  did 
purchase  in  the  market  other  goods  at  an  in- 
creased price,  and  the  dalm  for  loss  by  rea- 
son of  such  Increased  price  has  been  allowed 
In  full  by  the  court  below.  There  being  noth- 
ing to  indicate  s];>eclal  circumstances  from 
which  could  be  Inferred  the  parties  contem- 
plated anything  beyond  the  usual  measure 
of  damage  resulting  from  breach  of  contract 
to  deliver  goods,  this  item  of  damage  cannot 
be  considered. 
The  Judgment  is  affirmed. 

(Ml  Pai.  BU) 
PUSIC  V.    SAIiAE  et   tL 

(Supreme  Court  of  Pennsylvania.    June  8, 
1918.) 

1.  Deeds  «=s>211(3)— Fxaus— Bvidkrce. 

On  a  bill  for  cancellation  of  a  deed,  evidence 
held  to  establish  fraud. 

2.  Deeds  «=»210—Considbbation— Evidence. 

On  a  bill  for  cancellation  of  a  deed,  evidence 
AeU  to  sustain  the  chancellor's  finding  that  the 
deed  was  without  consideration. 

3.  ACKNOWXEDGVENT  4s>52—DeEDS— KNOWL- 
EDGE OF  Contents. 

A  certificate  of  acknowledgment  of  a  deed 
Is  prima  facie  evidence  of  its  due  execution, 
including  knowledge  of  its  contents. 

4.  AcKNOWLXDOME.vT  «=»56  —  Gbounds  or 
IiiFEiACHiNG — Fraud. 

The  presumption  of  due  execution  raised  by 
acknowl«lgment  of  a  deed  Is  subject  to  rebuttal. 
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where  fraud  Is  alleged,  especially  when  there 
are  no  Intervening  rights. 
6.  Fbattd  «=>50— Pusxhcpnoir  —  Bttbdek  or 
Pboot. 
Fraud  most  be  established  by  cl««r  and  sat- 
isfactory evidence,  as  it  is  never  presumed. 

6.  FKAUD     9=»68(1>— PBOOr—ClBCDUSTANTIAL 

Btidence. 
Fraud  may  be  shown  by  direct  or  droum- 
•tantial  evidence  or  by  a  eaaibination  of  both. 

7.  Dekds  «=>203— Fbadd— Want  of  Conbid- 
EBATIOn— Impbovxpsnck. 

Want  of  consideration  for  a  conveyance 
does  not  prove  fraud,  but  is  a  circumstance  to  be 
considered  upon  that  question  in  connection 
with  other  evidence,  as  is  also  glaring  im- 
providence. 

&  Deeds  4s>a03— K:iowlsi>(}s  <»  Oohtbnt^ 
— Fhatjd. 

While  a  grantor  is  presumed  to  know  the 
contents  of  his  deed,  even  when  written  in  a 
language  which  be  is  unable  to  read  or  under- 
stand, yet  that  circumstance  may  be  considered 
as  lending  a  probability  to  evidence  of  actual 
fraud. 

9.  BVIDEKCE  «=3434<S)— Pabol  Etidercs  — 

FkAUDULEHT    ACKNOWLEDaSCENT    OF    DEED. 

Parol  evidence  is  competent  to  idiow  fraud 
in  the  acknowledgment  of  a  deed. 

10.  E>viDKNaB  «3>434(8)— Paboi.  Bvidencb— 
ExEcmiON  OF  Deed. 

Parol  evidence  is  competent  to  show  frand 
in  the  execution  of  •  deed, 

11.  Deeds  «=»70(6)— Fbaxjd— Eqottt  7ubib- 

DICTION'. 

Where  ignorant  man  is  induced  by  feand 
and  deception  to  execute  a  deed  of  his  property, 
which  he  is  unable  to  read,  under  the  repre- 
sentation by  his  wife,  etc.,  that  it  is  a  wholly 
different  paper,  equity  has  Jurisdiction  to  de- 
cree its  cancellation  and  a  restoration  of  prop- 
erty. 

12.  Deeds  «=>211(3)— Fbattd— Pxoof, 

In  action  to  set  aside  a  deed  for  fraud,  the 
frand  must  be  clearly  and  satisfartorily  shown, 
and  the  witnesses  must  be  credible,  and  the 
facts  distinctly  remembered,  and  acowately 
stated. 

13.  Tbial  «=>13»(1)— QtjESTioK  fob  Jubt  -' 
Evidence. 

Whether  the  evidence  is  true  is  a  question  of 
fact,  and  whether,  if  true,  it  ia  sufficient,  is  a 
question  of  law. 

14.  Affeai,  and  Errob  4ss>1000(2)  —  Find- 
ings OF  Fact— Review.. 

Findings  of  fact  In  equity  on  sufficient  evi- 
dence will  not  be  disturbed,  except  for  -mani- 
fest error. 

Appeal  from  Court  of  Oommon  PIe»s,  Al- 
legheny County. 

Bill  in  equity  tor  cancellation  of  deed  and 
for  an  accounting  by  Steve  Pusic  agalnBt 
Anna  Salak  and  others.  From  a  decree  for 
plaintiff,  defendants  ai>r>eal.    Affirmed. 

Argued  before  BKOWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  FRA- 
ZBR,  and  WALLING,'  JJ. 

Joseph  R.  Conrad,  of  Pittabnrgh,  for  ap- 
pellants. W.  W.  Stoner,  of  Pittsburgh,  for 
appellee. 

WALLING,  J.  This  is  a  bill  In  equity  to 
secure  the  canc^ation  of  an  alleged  fraudu- 
lent deed  and  tat  otber  relief  connected 
therevt'ith.  The  defendants  are  plaintiff's 
daugbter  and  her  busband  and  also  plain- 


tUTs  wife.  The  case  was  heard  upon  bill, 
answer,  replication,,  and  testimony.  The 
chancellor's  findings  of  the  facts  in  favor  of 
plaintiff  were  approved  by  the  court  below, 
and  from  final  decree  entered  tbereoo,  grant- 
ing the  relief  prayed  for,  the  defendants 
brought  this  appeal.  Tbe  real  question  \ei 
Are  tile  tacts  as  found  Justified  iv  the  evi- 
dence?  In  our  opiidon  they  are. 

[1-4]  Plaintiff  came  to  this  country  from 
Russia  over  30  years  ago,  and  shortly  there- 
after married  his  present  wife,  Mary  Pudc 
They  located  at  McKees  Rocks,  near  Pitts- 
burgh, where  he  engaged  in  the  grocery  and 
meat  business  and  accumulated  some  prop- 
erty. He  cannot  qicak  English  nor  read  or 
write  in  any  language.  In  1007  he  bought 
and  paid  for  a  bhsck  of  four  lots  on  Gard- 
ner street  in  said  borough,  intending  to  have 
the  deed  therefor  made  to  himself  and  wife 
Jointly:  but  the  wife,  who  could  speak  Eng- 
lish and  acted  for  him  in  the  purchase, 
fraudulently  bad  the  deed  made  to  herself  as 
sole  owner,  and  it  was  so  recorded.  Mr. 
Pnslc^  in  l^or&nce  thereof,  erected  upon  the 
lots  a  large  three-story  brick  apartment 
house  containing  42  rooms^  the  income  from 
whidt  amounts  to  about  $1,800  per  year, 
lliey  owned  anether  property  whe^  they  Ut> 
ed  on  Washington  street.  About  the  end  of 
1913  Mr.  PualCs  store-  was  destrojned  by  fire, 
and  in  January,  1914,  through  tiie  persuasion 
of  an  agent,  he  ttougbt  in  the  name  of  his 
wife  a  saloon  in  New  Tork  City  fbr  15,000, 
and  embarkdd  in  that  bvslnoBS.  He  made 
various  paysoents  on  tbe  saloon  property, 
amounting  in  all  to  about  $3,000,  but  it  prov- 
ed unprofitable,  and  be  lost  what  he  had  paid 
thereon,  and  returned  to  McKees  Rocks  in 
October  of  the  same  year.  Meantime,  in 
April,  1914,  his  wife  and  daui^ter,  Mrs.  Sal- 
ak, went  to  an  attorney  in  Pittsburgh  and 
had  a  warranty  deed  prepared  conveying  the 
apartment  house  property  from  Mr.  and  Mrs. 
Pusic  to  Mrs.  Salak.  Tiie  property  was 
worth  approximate  $10,000,  and  there  was 
a  mortgage  upon  it  uraounting  to  about  $4,- 
000.  Mrs.  Pusic  executed  the  deed  in  Pitts- 
burgh, and  then  took  it  to  N^v  York  to  se- 
cure its  execution  by  her  husband.  It  was 
well  understood  between  her  and  Mrs.  Salak 
that  Mr.  Pusic  would  not  knowingly  sign  such 
a  deed,  and  so  it  was  agreed  betw^n  them 
that  his  wife  should  inform  him  that  the  deed 
was  a  paper  referring  to  the  saloon  property 
and  induce  him  to  go  before  an  officer  with 
that  understanding  and  execute  it,  which  was 
done ;  Mr.  PuMc  stated  to  the  officer,  or  ac- 
quiesced in  his  wife's  statement,  that  he 
knew  the  -contents  of  the  paper.  It  was  sub- 
sequently returned  to  Pittsburgh  and  record- 
ed. Plaintiff  bad  no  knowledge  «f  what  he 
had  done  until  after  his  return  from  New 
York  as  above  stated.  While  the  deed  re- 
cites a  consideration  of  $2,600^  In  fact  no  con- 
sidpratiMi  whatever  was  paid.    These  Is  con- 
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turs  behalf,  wtalCh  was  credited  by  the  chan- 
cellor. The  controlling  averments  In  the  bill 
were  denied  in  the  answer  filed  by  Mr.  iand 
Mrs.  Salak,  but  were  fully  admitted  in  the 
answer  and  evidence  of  Mrs.  PubIc.  Plaintiff 
testifies  that  he  never  execoted  the  deed  In 
qneatlon  or  any  deed  of  like  Imjwrt,  whUe  he 
did  execute  some  papers  relating  to  the  sa- 
loon prc^erty  In  New  Tork.  The  officer  who 
took  the  acknowledgment  was  not  called  as  a 
witness;  his  certlflcate,  however,  sets  forth 
that— 

"On  this  4th  day  of  April,  A.  D.  1914.  be- 
fore me,  a  commissioner  of  deeds  In  and  for  the 
city  of  New  York,  came  the  above  named  Stevs 
Pnslc,  husband  of  Mary  Pusic,  and  one  of  the 
parties  of  the  first  part  hereto,  and  acknowl- 
edged the  totegoiag  indenture  to  be  his  act  and 
deed,  and  derired  the  same  to  be  recorded  as 
such." 

This  Is  prima  fade  evidence  of  the  dne  ex- 
ecution of  the  deed.  Including  knowledge  of 
Its  contents,  but  Is  subject  to  rebuttal  where 
frand  Is  alleged.  The  certlflcate  does  not 
aver  that  the  contents  of  the  deed  were  made 
known  to  Mr.  Puslc,  and  the  only  direct  ev- 
idence on  the  subject  Is  that  of  himself  and 
wife  to  the  effect  that  they  were  not  This  Is 
strengthened  by  statements  In  a  letter  writ- 
ten shortly  thereafter  by  tiie  grantee,  Mrs. 
Salak,  to  her  sister,  Carrie,  In  New  Tork, 
stating,  Inter  alia: 

"So  please,  Carrie,  answer  right  av^ay.  Doe* 
Pap  know  what  Mam  and  he  done?  Let  me 
know  what  Pap  says." 

The  conclusion  that  this  refers  to  the  deed 
In  question  is  Justifiable,  although  it  does 
not  so  statfe.  The  evidence  of  Mr.  and  Mrs. 
Salak  as  to,  the  payment  of  the  $2,600  con- 
sideration Is  so  Incredible  as  to  strengthen 
plaintiff's  ease.  They  were  married  In  1911, 
and  for  about  2%  years  thereafter  lived 
with  her  parents,  and  Mr.  and  Mrs.  Salak 
testify  that  all  of  his  wages  during  that  pe- 
riod, amounting  to  about  $2,100,  were  turned 
over  to  Mrs.. Pusic,  and  that  the  other  $500 
was  money  borrowed  from  bis  slsteMn-law 
and  turned  over  to  Mr.  Puslc  for  use  in  the 
New  Tork  saloon;  while  in  tact  his  entire 
earnings  during  that  time  did  not  amount  to 
$2,100,  to  say  nothing  of  the  support  of  him- 
self and  wUe,  the  funeral  expenses  of  a 
child,  the  cost  of  litigation  In  whicb  he  was 
involved,  and  other  expenses.  Not  one  of 
bis  pay  checks  was  cashed  by  Mr.  and  Mrs. 
Puslc,  and  the  contention  that  he  .so  turned 
over  this  large  sum  to  his  mother-in-law 
without  any  agreement  or  anything  to  show 
for  It  is  highly  improbable.  The  testimony 
of  plaintiff  and  his  wife  that  Mr.  Salak  paid 
hef  nothing  except  occasionally  a  sntall  sum 
for  board  seems  probable.'  The  $500  wtis  not 
secured  until  about  two  months  after  the 
making  of  the  deed,  and  then  was  borrowed 
directly  by  Mr.  Puslc,  and  not  by  Mr.  Salak. 
So  the  Chancellor's  finding  that  the  deed  was 
104  A.^8 


There  were  two  mortgages  against  the 
Washington  street  property,  and  about  the 
time  of  securing  this  deed  Mrs.  Salak  went 
to  the  attorney  representing  these  mortga- 
ges and  requested  him  to  foreclose  the  same, 
ostensibly  to  protect  her  parents,  and  she 
advanced  the,  attorney  $250  to  cover  costs 
and  fees.  Proceedings  to  that  effect  were 
started,  but  discontinued  on  discovering  that 
they  were  not  taken  in  the  Interest  of  Mr. 
and  Mrs.  Puslc.  The  evidence  Justifies  the 
conclusion  that  this  daughter  was  trying  to 
secure  for  herself  the  property  which  her 
father  had  accumulated.  Mr.  Puslc  was 
then  50  years  of  age,  and  it  Is  improbable 
thfit  he  would  voluntarily  deprive  himself 
and  ^ife  of  their  property.  Mrs.  Puslc  seeks 
to  extenuate  her  faithless  conduct  to  her 
husband  on  the  ground  that  she  was  tempo- 
rarily frightened  by  the  baseless  assertion 
of  Mrs.  Salak  and  others  that  all  their 
property  would  be  swept  away  by  reason  of 
the  saloon  venture.  Mrs.  Puslc  does  not  ap- 
pear In  a  favorable  light,  and  plaintiff  would 
not  be  granted  relief  on  her  unsupported 
testimony;  but  she  Is  so  strongly  corrobo- 
rated by  other  evidence  and  the  circum- 
stances as  to  Justify  the  findings  of  the 
chancellor.  Plaintiff  and  his  wife  have  one 
other  child,  the  daughter,  Carrie,  who  Is 
younger  and  unmarried. 

[6-7J  Fraud  must  be  established  by  clear 
and  satisfactory  evidence,  as  it  is  never  pre- 
sqmed.  It  may  be  proven,  however,  by  di- 
rect or  circumstantial  evidence  or  by  a  com- 
bination of  both.  See  Jopes  v.  Lewis,  148 
Pa.  234,  23  Atl.  085.  Want  of  consideration 
for  a  conveyance  does  not  prove  fraud,  but 
It  is  a  circumstance  to  be  considered  upon 
that  question  in  connection  with  other  evi- 
dence, as  is  also  glaring  improvidence.  See 
Bierer's  Appeal,  92  Pa.  265;  Davidson  v. 
Little,  22  Pa.  245,  60  Am.  Dec.  81. 

[S-10]  A  grantor  Is  presumed  to  know  the 
contents  of  a  deed  executed  by  him,  even 
when  written  in  a  language  which  he  Is  un- 
able to  read  or  understand:  yet  that  cir- 
cumstance may  be  oonsldefed  as  lending 
probability  to  evidence  of  actual  fraud  and 
deoeptioB.  It  would  be  less  difficult  to  de- 
ceive such  a  man,  especially  where  as  In 
this  case  the  paper  was  presented  to  him  by 
his  wife,  In  whom  he  reposed  confidence. 
See  Monroe  v.  Monroe,  93  Pa.  520 ;  Fischer's 
Estate,  189  Pa.  179,  42  Atl.  8;  Levlck  v. 
Brotherline,  74  Pa.  149.  The  officer's  cer- 
tificate is  prima  facie  evidence  of  the  due 
execution  of  the  deed,  but  may  be  rebutted,, 
especially  where  as  here  there  are  no  Inter- 
vening rights.  See  Hultz  v.  Ackley,  63  Pa. 
142.  Parol  evidence  Is  competent  to  show 
fraud  in  the  execution' or  acknowledgment 
of  a  deed.  Cover  and  Wife  v.  Manaway,  115 
Pa.  308,  345,  8  AtL  393,  2  Am.  St.  Rep.  552. 

[11]  Where  an  Ignwant  man  by  fraud  and 
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deception  Is  Induced  to  execute  a  deed  of 
his  property,  which  he  Is  unable  to  read,  un- 
der the  representation,  assurance,  and  belief 
that  It  Is  an  entirely  different  paper,  equity 
has  jurisdiction  to  decree  the  cancellation 
of  the  deed  and  restoration  of  the  property. 
See  Wagner  v.  Ffehr,  211  Pa.  435,  «0  Atl. 
1043,  3  Ann.  Cas.  608. 

[12]  In  an  action  to  set  aside  a  deed  for 
fraud  It  must  be  clearly  and  satisfactorily 
shown.  See  Sulkln  ▼.  Gilbert,  218  Pa.  255, 
260,  OT  Atl.  415;  Pyroleum  Appliance  Co.  t. 
Wllliamsport  Hardware,  etc.,  Co.,  169  Pa. 
440,  32  AtL  458;  Young  y.  Edwards,  72  Pa. 
257;  Wolfe  ▼.  Arrott,  109  Pa.  473,  1  Atl. 
333.  The  witness  must  be  credible  and  the 
facts  distinctly  remembered  and  accurately 
stated.  Burt  t.  Burt,  221  Pa.  171,  70  Atl. 
710;  Douglas  v.  Union  Traction  Co.,  198  Pa. 
430,  48  Atl.  262.  Assuming  that  the  burden 
of  proof  here  w^s  on  plaintiff  and  that  it  re- 
quired the  high  degree  of  evidence  known 
as  "clear,  precise,  and  "indubitable,"  yet  it 
cannot  be  declared  as  matter  of  law  that  it 
did  not  come  up  to  that  standard.  See  lie- 
Grann  v.  P.  &  L.  E.  B.  R.  Co.,  Ill  Pa.  171, 
2  Atl.  872. 

[13]  Whether  the  evidence  is  true  is  a 
question  of  fact;  if  true,  whether  it  is  suf- 
fldent  Is  a  question  of  law.  The  evidence 
favorable  to  plaintiff,  if  bellered,  as  It  was 
by  the  chancellor.  Justifies  the  relief  grant- 
«d,  and  while  there  is  some  conflict  in  the 
evidence,  we  are  not  Inclined  to  criticize  his 
conclusions. 

[14]  In  any  event  the  findings  of  facts  In 
equity  on  sufficient  evidence  will  not  be  dis- 
turbed except  for  manifest  error.  8trause 
V.  Berger,  220  Pa.  367,  69  Atl.  818;  Rosen- 
steel  V.  Long,  66  Pa.  Super.  Ct.  641.  Under 
the  findings,  the  defendants  have  no  right  to 
retain  the  property  at  Issue,  while  the  de- 
cree giving  It  to  plaintiff  does  substantial 
Justice,  and  Mrs.  Puslc  is  not  complaining. 

The  assignments  of  error  are  overruled, 
and  the  decree  Is  affirmed  at  the  costs  of  ap- 
pellants. 

(261  Pa.  SW) 

SURAVITZ  V.  PR,UI>BNTIAL  INS.  CO.  OF 
AMERICA. 

(Supreme  Court  of  Pennsylvania.    June  8, 
1918.) 

t.  New  Triai-  «=3l04(S)— Newlt  Discovebed 

EVIDEWCB— DiSCHBTION. 

In  EiiBiimpsit  on  policy  Issued  on  Joint  lives 
■of  plaintiff  and  his  wife,  defended  on  Rround  of 
another's  impprsonation  of  wife  before  medical 
-examiner,  denial  of  new  trial  on  ground  of  wit- 
npRs'  statement  that  his  testimony  had  been 
false,  in  view  of  cumulative  character  of  evi- 
dence, held  not  an  abuse  of  discretion. 

■2.  Insurance  *»665(8)  —  Litb  Insurance  — 
FoAun  OF  Agent— Burden  op  Proof. 
Where  defendant's  evidence  as  to  deceased's 
false  statements  to  msdlcal  examiner,  if  true, 
made  a  prima  facie  case,  plaintiff,  meeting  the 
defense  on  ground  that  defendant's  agent  fraud- 
alendy  and  Incorrectly  filled  In  application,  had 


bnrden  of  sustaining  snch  gronnd  by  dear  and 
satisfactory  evidence. 

3.  Triai,  «=9287@)— iNSTBUcnoNS— "WnoHT 
OF  SIvidbnce"— Burden  of  Proof. 

An  instruction  that  plaintiff  must  establish 
a  fact  by  weight  of  evidence  is  erroneous  as  not 
being  equivalent  to  clear  and  satisfactory  proof. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Weight 
of  Evidence.] 

4.  Insurance  «s>646(l)  —  Life  Insurance  — 

IDENTITT  OF  INSURED — BUBDEN  OF  PROOF. 

Where  the  fact  is  contested,  the  burden  is 
always  on  the  insured  to  show  that  tiie  person 
whose  death  is  proved  was  the  person  insured. 

6.  Insurance  «=»665(3)  —  Life  Insurance  — 
impersonation  of  applicant— bubden  of 
Proof. 
In  action  on  a  policy,  defendant,  claiming 
that  another  had  impersonated  the  alleged  in- 
sured on  the  medical  examination,  had  the  bur- 
den of  proving  such  affirmative  defense  by  a  pre- 
ponderance or  clear  and  satisfactorr  evidence. 

6.  Evidence  «=991— Burden  of  Proof. 

The  burden  of  establishing  facts  by  such 
character  of  proofs  as  the  law  demands,  and  the 
weight  of  the  evidence,  always  rests  upon  party 
asserting  such  facts,  although  «a  to  the  necessity 
of  producing  evidence  the  burden  of  proof  may 
shift  during  the  trial. 

7.  Evidence  9Ea98  —  Affibicatite  Axcboa- 
noN— Bubden  of  Pboof. 

If  there  is  a  conflict  on  material  facts,  and 
it  is  decided  that  the  preponderance  of  the  evi- 
dence does  not  lie  with  the  patty  alleging  the 
affirmative,  the  burden  of  proof  has  not  been 
sustained  by  such  party,  and  the  jury  must  find 
against  him, 

8.  Evidence  «s>96n)— Iiipebsonation  of  Ap- 
plicant—Shiftino  OF  Bubdkn  of  Proof. 

Where  defendant's  evidence  was  sufficient  In 
kind  and  character  to  carry  a  reasonable  de- 
gree of  conviction,  the  burden  of  adducing  coun- 
ter proof  shifted. 

9.  Evidence  «e=>90(1)— Shiitino  of  Bubden 
OF  Pboof. 

In  action  on  policy,  where  proof  of  imper- 
sonation of  insured  before  medical  examiner,  as 
alleged  bjr  defendant,  was  insufficient  in  charac- 
ter or  did  not  carry  conviction,  there  was  no 
shifting  of  burden,  as  there  was  a  hulure  to  sus- 
tain burden  originally  assumed. 

10.  Evidence  «=39S— Bubden  of  Pboof— De- 
cision. 

Where  Juiy  find  the  evidence  in  equilibrium 
upon  an  affirmative  defense  on  which  the  de- 
fendant has  the  burden  of  proof,  its  decision 
should  be  against  defendant,  because  not  sus- 
taining the  burden  of  proof. 

11.  Tbial  «=»237(3)— Instructions— Prepon- 
derance OF  EjTIDENCB. 

In  action  upon  policy,  defended  on  ground  of 
impersonation  of  insured  before  medi<»l  exami- 
ner, instructions  that  jury  must  decide  as  to  pre- 
ponderance of  evidence,  and,  if  it  favored  de- 
fendant, should  find,  accordingly,  without  in- 
structing that  burden  was  on  defendant  to  sus- 
tain charge  by  clear  and  satisfactory  evidence, 
were  not  error. 

12.  Insurance  4=3668(15)  —  Ihpbrsonation 
or  Appucant  —  Conduct  of  Insureb'b 
Agent. 

In  action  upon  policy  defended  on  ground  of 
false  statements  by  applicant  as  to  condition  of 
health,  and  where  plautiff  claimed  that  appli- 
cant had  little  knowledge  of  English  and  con- 
fided in  insurer's  agent,  the  issue  was  for  the 
Jury. 
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II  applicants  lor  insurance,  oecause  oi  poor 
understanding  of  Eneliah,  did  not  know  of  111- 
nesa  from  which  an  applicant  was  sufFeriog,  and 
if  agent  wrongfully  transcribed  answers,  uiilure 
of  insured  to  call  insurer's  attention  to  incor- 
rect answers  in  application  would  not  entitle  in- 
surer to  Terdlct  in  action  on  policy. 

14.  INSTTKAROE    «=»6S5(2)— IlfFEIUSONATIOn    OF 

Applicant— EviDEN  OB. 
In  action  on  policnr  defended  on  grounds  of 
impersonation  of  applicant  before  medical  ex- 
aminer and  of  false  statements  as  to  health,  tes- 
timony of  physician,  who  had  attended  insured 
before  issuance  of  policy,  as  to  her  condition 
then  and  whether  it  woula  have  been  discovered 
was  relevant  as  to  applicant's  identity. 

15.  Atfkai,  and  StBBOB  <s»1068(2)— Habmiabs 
Ebbobt— Exclusion  of  Bvidbnob. 

In  action  on  policy  defended  for  Impersona- 
tion of  applicant,  exclusion  of  question  to  medi- 
cal witness  whether  insured  had  such  a  weak 
heart  that  a  doctor  using  ordinary  care  would 
have  discovered  it,  though  admissible  on  question 
of  impersonation,  was  harmless  error,  where  doc- 
tor had  testified  that  weakness  could  be  deter- 
mined without  a  Btetho8C(^>e. 

16.  TBIAI.     «=3261— InBTBUOTION— EBBdNKOUB 

Beqomtb— Opinion  Evide:nce. 
In  action  on  policy  involving  misrepresenta- 
tions as  to  health  of  alleged  insured,  failure  to 
charge  that  statements  of  lay  witnesses,  knowing 
insured,  that  she  was  apparently  in  good  health, 
would  not  discredit  positive  statement  of  attend- 
ing physician,  was  not  error,,  where  request  lack- 
ed essential  explanatory  words. 

17.  WimassBS    4=9384— Obxdibiutt—Ircon- 

8ISTENCT. 

Where  witness  who  had  previously  attended 
insured  testified  that  he  told  plaintiff  she  had 
heart  disease,  and,  on  plaintiff's  questioning,  ad- 
mitted its  inconsistency  with  his  testimony  on 
former  trial,  it  was  error  to  refuse  to  permit 
defendant  to  introduce  record  evidence  of  testi- 
mony on  former  trial  to  show  that  testimony 
was  not  inconsistent. 

18.  Insubance  «=>688{6)— Fbaud  of  Instbed 
—  Cibcumotantiai.  Bvidbncb  —  Qitestion 
fob  Juby. 

In  action  on  policy,  where  evidence  showed 
ample  ground  for  suspecting  good  faith  of  case, 
and  where  defendant  relied  largely  on  circum- 
stantial evidence  as  to  fraud,  the  case  was  for 
the  jury. 

19.  INSUBANCE  •=>665(3)— FBAUD  of  INSDBED 
— ClBCUMSTANTIAL  EVIDENCE. 

Fraud  on  part  of  insured  set  up  as  defense 
to  action  on  policy  may  be  established  by  cir- 
cumstantial evidence  when  the  evidence  of  facta 
relied  on  for  that  purpose  is  clear  and  satisfac- 
tory. 

Appeal  from  Court  ot  Common  Pleas, 
L>ackawanna  County. 

Action  by  Jacob  Suravltz  against  the  Pru- 
dential Insarance  Company  of  America.  Ver- 
dict for  plaintiff  for  $2,040,  and  Jndtrment 
tbereon,  and  defendant  appeals.  Beversed, 
with  a  venire  facias  de  novo. 

See,  also,  244  Pa.  682,  91  Atl.  495^  L.  B.  A. 
1915A,  273. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER. STEWART,  MOSCHZISKBR,  and 
W^ALIiINO,  JJ. 

A.  A.  Yosburg,  of  Scranton,  for  appellant 
C3iarles  P.  O'Malley  and  P.  h.  Walsh,  both  of 
Scranton,  for  appellee. 


company  on  the  Joint  lives  of  Jacob  Suravltz 
and  Mary,  his  wife.  The  latter  died,  and  the 
former  brought  the  present  suit,  wherein  he 
recovered  a  verdict  upon  which  judgment  wup 
entered  in  his  favor.  Defendant  has  ap- 
pealed. 

There  Is  no  dispute  about  the  fact  of  Mary 
Snravitz's  death,  or  that  plaintiff  furnished 
satisfactory  proofs  thereof.  The  contest 
turns  upon  two  controlling  defenses:  (1)  Al- 
leged misrepresentations,  In  the  application 
for  the  policy,  by  plaintiff  and  his  wife,  of 
the  tatter's  physical  condition;  (2)  fraudu- 
lent substitutloa  of  another  woman,  In  good 
health,  for  plalntifTs  wUe,  at  the  examina- 
tioD  made  by  defendant's  medical  examiner. 
In  most  part,  the  errors  alleged  concern  rul- 
ings on  evidence  and  Instructions  to  the  jury 
relevant  to  the  Issues  thus  raised. 

Since  there  have  been  three  trials  of  the 
present  cause  already,  and  It  now  becomes 
our  duty  to  order  a  fourth,  we  shall  discuss 
the  several  assignments  of  error  more  elab- 
orately than  might  otherwise  be  necessary, 
hoping  in  this  way  to  aid  in  bringing  the 
case  to  a  final  determination. 

[1]  A  man  named  Gllnsky  testified  that  he 
knew  Mary  Suravltz  and  actually  saw  her 
undergo  examination  by  the  Insurance  com- 
pany's doctor.  It  was  alleged  in  an  affidavit 
filed  by  defendant,  in  snpport  of  a  motion  for 
a  new  trial,  that  after  verdict  this  witness 
bad  stated  his  testimony  in  regard  to  the 
examination  of  deceased  was  false.  A  hear- 
ing was  fixed  to  take  deposlticms,  and  Olin- 
sky,  while  be  admitted  having  stated  what 
was  averred  in  the  affidavit,  swore  all  his 
evld^ice  at  Che  trial  was  correct  and  true. 
We  agree  with  the  court  bdow  that  the  man 
under  dlscnssion  is  "not  a  very  reUable  per- 
son"; and,  considering  the  trial  judge's  belief 
that  "Ollnsky  was  an  important  witness  for 
the  plaintiff,"  that  tribunal  might  well  have 
refused  to  enter  Judgment  on  the  verdict 
However,  in  view  of  the  fact  that  the  testi- 
mony in  questicm  is  merely  cumulative,  we 
are  disinclined  to  hold  the  refusal  of  a  new 
trial  an  abuse  of  dlscretiLw  constituting  re- 
versible error.  The  first  assignment  Is  over- 
ruled. 

ConslderaticMi  of  the  second  assignment 
calls  for  preliminary  notice  of  certain  rele- 
vant facts  and  principles  of  law.  The  appli- 
cation attached  to  the  policy  contains  ques- 
tions addressed  to  Mary  Suravltz  and  an- 
swers thereto^  inter  alia,  as  follows: 

"Q.  Are  you  in  good  health?  A.  Yes."  "Q. 
Have  you,  so  far  as  you  know,  ever  had  any 
serious  illness  or  disease?    A.  No." 

If  believed,  the  evidence  produced  by  de- 
fendant, professional  and  otherwise,  shows 
rather  conclusively  that  when  these  answers 
were  made,  Mrs.  Suravltz  was,  and  for  some 
time  bad  been,  suffering  from  a  pronounced 
form  of  heart  disease,  and  plaintiff  admits 
that  his  wife  had,  a  short  while  previous  to 
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the  examination,  been  111  in  tbe  hospital  with 
pneumonia ;  but  plaintiff  contends,  as  he  did 
in  bis  statement  of  dalm  and  at  trial,  that 
at  the  time  the  application  was  filled  out 
Mrs.  Suravltz  was  unable  to  speak,  nndeiv 
stand,  read,  or  write  the  XkigUah  language, 
that  his  own  knowledge  thereof  was  very 
limited,  that  he  acted  as  interpreter,  that 
the  agent  of  the  insurance  company  wrote 
down  the  answers,  and,  finally,  that  in  so 
doing  the  latter  "falsely,  fraudulently,  neg- 
ligently, mistakenly,  and  carelessly"  inscrib- 
ed answers  other  than  those  dictated  to  him. 
For  example^  plaintiff  denies  his  wife  an- 
swered "Yes"  to  the  first  and  "No"  to  the 
second  .of  the  above-recited  questions^  To 
the  first  he  avers  "Mary  Suravltz  made  an- 
swer that,  in  so  far  as  she  knew,  she  was  in 
good  health,  or  words  to  that  effect,"  and  to 
the  second  "she  replied  she  had  not  any  se- 
rious Illness  that  she  knew  of,  [but]  that  In 
1908  she  was  ill  and  was  in  Lackawanna 
State  Hospital  [with]  what  doctors  told  her 
was  a  severe  cold,  but  she  understood  that 
she  was  cured  and  better."  The  defendant, 
In  its  pleadings  and  at  trial,  denied  all  al- 
legations of  fraud  or  mistake  on  the  part  of 
its  agent  in  connection  with  the  application 
or  otherwise. 

The  contract  In  suit  provides  that  the  an- 
swers in  the  applloatioa  are  representations, 
not  warranties;  thereflDre,  these  Issues, 
among  oth^'s,  arose:  (1)  Did  Mrs.  Suravlta 
have  heart  disease?  (2)  If  so,  did  she  know  it 
when  she  made  the  representations  to  the  In- 
surance company  concerning  her  health? 

[2]  When  tbe  company  put  In  its  testimony 
t«idlng  to  show  that  Mrs,  Suravlti  had  the 
dlseBse  in  question,  this  evidence,  togettier 
with  the  answers  upon  the  application,  made 
out  a  prima  Cade  case  for  defendant,  which, 
unrepUed  to,  if  believed  by  the  Jury,  would 
have  entitled  it  to  ia  verdict  An  already 
shown,  plaintiff  undertook  to  answer  ttiis  de- 
fense in  part  by  prooll  of  certain  facts  tend- 
ing to  show  that  defendant's  agent  mistakeor 
ly,  fraudulently,  and  incorrectly  filled  In  the 
blank  application.  When  plaintiff  stood  up- 
on this  reply,  owing  to  its  nature  (a*  involv- 
ing fraud,  and,  in  effect,  an  attempt  to  change 
an  integral  pert  of  the  contract  in  suit),  the 
burden  was  upon  him  to  sustain  it,  not  only 
by  preponderating  evidence,  bat  by  prepon- 
derating evidence  of  a  certain  kind,  diar- 
acter,  or  quality,  which  Is  not  overstated  by 
the  phrase  "clear  and  satisfactory  evidence." 
See  opinion  by  Mr.  Justice  Walling  In  Pnslc 
y.  Salak,  104  AtL  751,  handed  down  simulta- 
neously herewith. 

[3]  The  asBignment  ia  hand  complains  ot 
an  answer  made  by  the  trial  judge  to  one 
of  defendant's  points  for  charge,  which  deals 
with  tlie  character  of  evidence  received,  as 
follows: 

"If  the  Jury  find  that  ICary  Suravits,  when 
tbe  ajpplkation  In  this  case  was  made,  was  suf- 
fering from  a  form  of  heart  disease  incurable  in 
its  nature,  and  that  she  knew  she  ^as  suffering 
from  this  disease,  but  stated  that  die  was  in 


irood  health,  then  the  verdiet  must  be  for  ths  de- 
fendant; and  the  bntden  is  npon  the  plaintiff  to 
satisfy  tha  iuiy  by  clear  and  satisfactory  evi- 
dence that  the  answers  were  incorrectly  writteu 
by  the  agent  la  the  appUcation.  Answer:  QRiis 
is  affirmed.  In  other  words,  we  say  to  yon,  in 
connection  with  affirming  this  point,  that,  the 
plaintifl  alleging  that  the  answers  in  these  two 
applications  are  notoorrectly  written  down,  the 
burden  is  upon  tbe  plaintiS  to  eetafalish  that  fact 
by  the  fair  preponderance  of  the  testimony,  or 
Weight,  as  we  call  it.  That  is  stated  in  this 
point,  and  we  affirm  it." 

Thus  it  will  be  seen  tliat,  while  the  above 
request  has  to  do  with  the  quality  of  evidence 
required  for  the  purpose  therein  stated,  the 
answer  departs  from  that  field  and  deals  with 
the  subject  of  lite  ultimate  weight  of  the 
evidence,  not  its  kind  or  cbaracter.  Not  only 
Is  the  answer  guilty  of  this  material  depar- 
ture, but  it  Informs  the  Jury  in  unmistakable 
language  that  the  request  was  intended  to 
cover  the  subject  of  the  weight  of  the  evi- 
dence, which,  as  Just  pointed  out,  it  was  not 

As  stated  by  Rloev  P.  J<,  In  Taylor  t.  Paul, 
e  Pa.  Super.  Ct  480^  601: 

"To  inBtruct  the  jarv  that  a  fact  must  be  es- 
tablished by  the  weight  of  the  evidence'  is  not 
equivalent  to  saying  that  it  most  be  established 
'by  dear  and  satisfactory  evidence.' " 

Defendant  requested  and  was  entitled  to 
tiie  latter  instruction,  vfbUA  it  did  not  get 
On  the  contrary,  the  answer,  as  phrased, 
practically  nullified  the  whole  purpose  of  the 
r^nest  as  drawn;  while  In  form  an  affirm- 
ance, In  substance  and  effect  it  was  almost 
tantamount  to  a  denial  thereof.  To  say  the 
least,  the  answer  was  not  reroonslve  to  the 
request  (Waynesboro  M.  F.  I.  Co.  v.  Creatoo, 
98  Pa.  451,  463),  and  In  a  case  sucb  aa  tlie 
one  before  us  this  was  harmful  enor ;  there- 
fore the  second  BssignniMtt  is  sustained. 

[4,  S]  As  to  the  allegatlona  that  "plaintiff 
substituted  another  woman,  not  his  wife,  and 
Introduced  her  to  the  [insurance  company's] 
doctor  as  his  wife,  and  caused  her.  Instead 
of  his  wife^  to  be  examined  by  the  doctor," 
the  trial  Judge  Instructed  that  the  trarden 
was  upon  defendant  to  prove  these  cbarges. 
The  latter,  in  thie  third  assignment,  contends 
this  was -error,  and  that,  in  the  first  Instance, 
the  burden  was  on  plaintiff  to  prove  Mary 
Suravltz  was  in  fact  the  portion  examined. 

Of  course,  where  the  fact  is  contested,  th« 
burden  is  always  oB  the  plaintiff  to  show  that 
the  person  whose  death  la  proved  was  the 
person  insured.  Here,  however,  it  is  not  conr 
tended  either  that  Mar/  Suiavtlz  was  not 
the  person  who  died  or  waa  not  the  person 
insured,  but  that,  when  the  medlcad  examina- 
tion was  made,  plaintiff  deliberately  substi- 
tuted another  woniait  in  her  placa  This  Is 
an  afflmatlve  defense  of  fraud  upon  the  In- 
auranie  company,  Involving  tha  allegation  of 
tha  existence  oit  specific  facts,  whiefa  defend- 
ant assumed  the  burden  of  proving  by  a 
preponderance  of  dear  and  satisfactory  evi- 
dence, 

[8,  7]  The  burden  of  establishing  facts  by 
such  character  of  proofs  as  the  law  demands, 
and  the  weight  of  the  evldenee)  always  rests 
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apon  tbe  party  asserting  them,  althongb,  as 
to  the  necessity  for  produdng  evidence,  the 
burden  of  proof  may  shift  from  time  to 
time  In  the  course  of  trial.  When  the  proofs 
are  all  in,  and  the  case  is  ripe  for  determina- 
tion, It  becomes  a  matter  of  weighing  the 
erldcoce;  and  this  Is  for  the  Jury,  nnder  prop- 
er Instmctlons.  If  there  Is  a  conflict  on  a 
matwlal  matter  of  fact,  and  It  be  decided 
that  the  preponderanog  of  the  evidence  does 
not  lie  with  the  party  who  alleged  the  afBim- 
atlve,  then  the  burden  of  proof  has  not  been, 
sustained  by  such  party,  and,  in  the  per- 
formance of  its  duty,  the  Jury  must  And 

[1-11]  In  other  words,  applying  the  rules 
Just  stated  to  a  case  like  the  present.  If  the 
evidence  to  sustain  defendant's  Charge  of 
impersonation  be  sufficient  in  kind  and  char- 
acter to  carry  a  reasonable  degree  of  convic- 
tion, then  the  burden  of  adducing  counter 
proof  shifts,  and,  after  plaintiff  presents  his 
testimony  upon  the  Issue,  It  Is  for  the  jury 
to  say  which  side  the  preponderance  of  evi- 
dence favors,  determining  the  point  in  con- 
troversy accordingly.  On  the  other  band,  if 
the  proof  of  impersonation  is  inaufflclent  in 
diaiacter,  or  does  not  carry  conviction,  then 
there  is  no  shifting  of  the  burden,  in  .any 
sense  of  that  term;  for  a  failure  to  sustain 
the  burden  originally  assumed  results,  and 
the  finding  on  the  point  Involved .  should  be 
against  defendant.  Finally,  should  the  jury 
find  the  evidence  In  equlUbrinm,  its  decision 
ought  to  be  against  defendant;  for,  again, 
the  latter  has  not  sustained  the  burden  of 
proof.  Burford  v.  Fergus,  166  Pa.  310,  814, 
80  Aa  844;  10  R.  a  U  808  et  sea.  Also 
see  quotation  from  Rice,  P.  J.,  in  Quirk  v. 
Ins.  Co.,  12  Pa.  Super.  Gt  200,  Infra. 

[11]  While  the  trial  judge  was  not  request> 
ed  to,  and  did  not,  go  into  sueh  an  elaborate 
explanation  of  the  rutes  relevant  to  burden 
of  proof  as  we  have  endeavored  to  do,  ke,  ih 
effect,  diarged  In  accordance  with  the  prin- 
ciples just  announced;  for,  in  connectioa 
with  the  Instructions  complained  of  in  the 
present  assignment,  he  twice  told  the  jury 
that.  In  the  end,  they  must  decide  as  to  the 
preponderance  of  the  evidence,  and,  if  the 
fair  weight  thereof  upon  the  subject  imder 
consideration  favored  defendant,  they  should 
tender  their  verdict  accordingly.  Since  de- 
fendant stood  upon  an  allegation  of  fraud, 
as  already  pointed  out  in  our  consideration 
of  the  second  assignment,  the  court  might 
properly  have  gone  further  and  instructed 
that  the  burden  was  Upon  It  to  sustain  this 
charge,  not  only  by  a  preponderance  of  evi- 
dence, but  by  evidence  "clear  and  satisfac- 
tory" in  character. 

In  Quirk  v.  Ins.  Co.,  13  Pa.  Super.  Gt  260, 
chiefly  relied  iipon  by  aiH>ellant,  the  plaintiff 
expressly  assumed  the  burden  of  showing 
that  the  insured  was  la  good  health  at  the 
time  the  policy  was  issued ;  and.  In  Girder  so 


^  do,  she  undertook,  aa  i>art  of  her  case,  to 
prove  deceased  liad  successfully  passed  "a 
searching  physical  examtnation  to  the  satis- 
faction of  defendant's  medical  examiner." 
In  reply  defendant  asserted  the  insured  had 
passed  no  such  examination,  but  some  one 
else  was  sabstituted  in  his  place  for  that 
purpose.  As  the  case  was  tried,  the  Su- 
perior Court  held  the  court  below  had  not 
erred  In  telling  the  jury  plaintiff  was  "bound 
to  show  that  the  man  who  was  examined 
was  tlie  man  Insured";  bvt,  in  connection 
with  tbiB  ruling,  Bice,  P.  J.,  correctly  states 
the  general  rules  on  the  burden  of  proof  as 
we  have  given  them  above: 

"When  the  evidence  is  all  in,  and  the  cace  ia 
submitted  for  determination,  there  can  obvious- 
ly no  longer  be  any  question  as  to  the  burden 
of  proof,  so  far  as  that  term  is  concerned  with 
the  order  of  production  of  evidence.  5  Am.  & 
Eng.  Ency.  of  Law  (3d  Ed.)  21.  The  question 
then  is  as  to  the  preponderance  of  the  evidence. 
If  at  this  stage  there.be  conflicting  evidence 
as  to  an  essential  matter  of  fact  in  issue,  and 
in  tbe  Judgment  of  the  jury  the  preponderance 
is  not  in  favor:  of  the  party  who  alleged  the 
affirmative,  they  ought  to  decide  that  question 
of  fact  against  blm,  and  it  is  the  duty  of  the 
court  to  BO  inatrbet  thera.  If  requested." 

Although  Quirk  v.  Ins.  Co.  and  the  case 
at  bat.  have  points  of  similarity,  and  much 
of  the  law  there  announced  is  applicable 
here,  yet  we  do  not  feel  that  all  the  rules 
laid  down  as  governing  the  trial  of  the  for- 
mer were  controlling  in  the  trial  under  re- 
view, where  the  matter  of  t)ie  alleged  sub- 
stitution was  not  put  at  issue,  by  pleadings, 
affidavit  of  defense,.or  otherwise,  till  defend- 
ant first  Introduced  the  subject  during  the 
presentation  of  its  case.  As  this  cause  was 
developed'  In  the  court  below.  We  see  no  er- 
ror in  the  Instructions  oh  the  burden  of  proof 
complained  of  in  the  third  assignment,  which 
is  overruled. 

[1,2, 1  SI' The  fourth  assignment  complains 
of  the  trial  judge's  answer  to  another  of  de- 
fendant's requests  fbr  diarge,  wherein  the 
latter  asked  that  the  jury  be  instructed  it 
was  the  duty  of  the  person  insured  to  call 
the  attention  of  the  insurance  company  to 
any  Incorrect  answers  written  in  the  applica-' 
tion  by  the  latter's  agent ;  that,  since  in  this 
case  there  was  a  failure  so  to  do,  plaintiff 
was  thereto  estopped  from  taking  advantage 
of  the  policy  in  suit,  and  "Oie  verdict  must 
be  for  the  defendant"  In  refusing  this 
point,  the  trial  judge  stated  the  applicant 
"was  a  foreigner  who  could  not  read,  write, 
or  speak  the  English  languagre,  and  her' hus- 
band could  oiily  write  and  read  the  English 
language  imperfectly,"  adding,  "They  trusted 
and  oonOded  in  the  agent  of  defendant  com- 
pany to  correctly  write  down  their  respec- 
tive answers." 

If  the  facts  as  to  the  extent  of  the  ilUter- 
acy  of  plaintiff  and  his  wife,  and  their  trust 
Ui.  defendant's  agent,  were  all  admitted  in 
the  cose,  then,  nnder  our  decision  in  Snra- 
TitB  T.  Prudential  Ins.  Co.,  244  Pa.  082,  01 
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Atl.  48S,  Xi.  R.  A.  191SA,  273,  the  Strict  rules 
laid  down  in  Blnker  v.  iBtna  Cb.,  214  Pa. 
eoe,  64  Aa  82,  112  Am.  St.  Rep.  778,  dted 
by  appellant,  wotdd  not  be  applicable,  and 
a  refusal  of  the  point  would  be  Justifiable  on 
that  ground  alone ;  but,  since  such  facta  were 
not  admitted,  the  court,  instead  of  treating 
tbem  as  established,  should  have  recognised 
at  all  times  the  province  of  the  jury  to  pass 
'  upon  and  determine  the  extent  of  the  knowl- 
edge of  the  English  language  possessed  by 
Suravltz  and  his  wife  (particularly  the  for- 
mer, In  view  of  his  apparent  linguistic  pro- 
ficiency at  the  trial),  and  also  the  degree  in 
which  they  tmated  to  and  confided  In  the 
agent  of  tiie  company.  In  the  resiiects  In- 
dicated, the  answer  under  consideration  was 
erroneous;  but,  since  the  point  requested 
binding  instructions  for  defendant.  It  could 
not  properly  have  been  affirmed. 

In  the  Rinker  Case,  supra,  the  answers  in 
the  application  were  all  warranted  to  be  true, 
and  it  was  therein  agreed  that,  if  they  were 
not  so,  the  insurance  should  be  void;  where- 
as under  the  express  terms  of  the  present 
application  the  answers  are  not  warranties, 
but  representations.  The  material  differ- 
ence in  the  governing  mles  of  law  between 
the  two  cases  Is  pointed  out  by  us  in  Sura- 
vlta  ▼.  Prudential  Co.,  supra  (see,  also.  Op- 
linger  V.  New  York  Mfe  Ins.  Co.,  253  Pa. 
328,  98  Atl.  568,  Felnberg  v.  New  York  Life 
Ins.  Co.,  266  Pa.  61,  100  Atl.  538,  and  Baer 
v.  State  Life  Ina  Co.,  266  Pa.  177,  100  Atl. 
745),  and  thereunder,  If  the  Jury  believed  the 
testimony  presented  by  plaintiff  as  to  the  il- 
literacy of  himself  and  wlf6,  their  alleged 
lack  of  knowledge  of  the  ailment  from  which 
the  latter  (as  Alleged  by  defendant)  was  suf- 
fering, and  the  alleged  misconduct  of  the 
agent  of  the  defendant  company  in  wrongly 
transcribing  their  answers,  then  the  failure 
to  call  the  Insurance  comipany's  attention  to 
any  incorrect  answers  in  the  aK>llcatlon 
would  not  entitle  the  latter  to  binding  in- 
structions In  its  favor,  as  requested  in  the 
point  now  under  consideration ;  hence  no  re- 
versible error  is  shown  by  the  present  as- 
signment, and  it  is  overruled. 

[14,15]  The  fifth  assignment  alleges  that 
the  trial  Judge  erred  in  excluding  a  question 
put  by  defendant's  counsel  to  Dr.  J.  A.  Mc- 
Ginty,  who  had  attended  and  physically  ex- 
amined Mrs.  Suravltz  in  June,  July,  August, 
September,  November,  and  December,  1908, 
prior  to  the  issuance  of  the  policy  la  suit 
This  doctor  testified  that  at  the  time  of  his 
examinations  he  found  deceased  suffering 
from  serious  heart  trouble.  The  witness  was 
then  asked,  "Was  her  condition  at  that  time 
such  that  a  doctor,  using  ordinary  care  In 
making  a  medical  examination,  would  have 
discovered  this  heart  murmur  that  you  speak 
of?"  PlaintifF's  objection  to  the  question 
was  sustained,  and  an  exception  granted  de- 
fendant. Appellant  contends  that  the  evi- 
dence sought  to  be  elicited  was  relevant,  as 


"bearing  upon  the  question  whether  or  not 
the  real  Mary  Suravltz  was  the  woman  ex- 
amined," and  for  that  reason  it  should  have 
been  admitted.  We  can  see  the  relevancy 
of  the  offer,  from  the  standpoint  indicated; 
bat  it  Is  apparent  no  harm  was  done  appel- 
lant by  the  ruling  here  in  question,  for  Dr. 
McGinty  plainly  testified,  that  the  murmur 
was  so  pronounced  "It  could  be  detected  by 
the  use  of  the  ear  without  the  stethoscope," 
and  that  he  had  no  dlfQcnlty  "in  detecting 
this  murmur" — which  could  be  understood  by 
the  Jury  to  mean  only  that  "a  doctor,  using 
ordinary  care  In  making  a  medical  examina- 
tion, would  have  discovered  this  heart  mnr- 
mur."  The  assignment,  showing  no  reversi- 
ble error,  is  overruled. 

[IS]  The  sixth  assignment  complains  be- 
cause the  trial  Judge  failed  to  read  and  af- 
firm the  following  request  for  charge: 

"Statements  of  lay  witnesses  that  they  knew 
the  insured  and  that  she  was  apparently  In  good 
health  are  insufficient  to  discredit  the  positive 
statements  of  physicians  who  had  treated  her 
for  heart  disease." 

The  failure  to  read  and  affirm  this  i>olnt 
might  have  been  error,  had  it  been  preceded 
by  some  explanatory  words,  for  example, 
"When  the  Jury  consider  the  question  wheth- 
er or  not,  at  the  time  of  her  examination  for 
the  insurance,  Mra  Suravltz  was  suffering 
from  heart  disease,  I  instruct  yon  that,"  or 
"When  the  Jury  come  to  consider  the  actual 
condition  of  health  of  Mn.  Suravltz,  etc.;" 
but,  since  the  reqnest  lacked  such  essential 
explanatory  words,  the  court  below  cannot 
be  held  to  have  erred  In  falling  to  affirm  It. 
as  drawn.  Under  the  drcnmstances,  we  see 
no  merit  In  the  present  assignment;  It  Is 
overruled. 

[17]  The  seventh  asaigmnent  comidains  that 
the  trial  Judge  erred  "in  excluding  the  rec- 
ord relating  to  the  testimony  of  Dr.  J.  A. 
McOinty  given  at  a  former  trial  of  this  case." 
At  the  trial  now  imder  review  this  doctor 
testified  that  in  1908,  prior  to  the  issuance  of 
the  insurance,  he  told  plaintiff  the  letter's 
wife  bad  heart  disease.  After  this  testimony 
was  in,  counsel  for  plaintiff  asked  the  wit- 
ness, "Ton  recall,  now,  don't  you,  that  your 
testimtMiy  to-day  is  different  from  what  it 
was  at  the  last  trial?"  The  question  was 
not  answered.  Counsel  then  asked  if  at  the 
prior  trial  the  witness  had  not  said,  "I  sim- 
ply told  him  [plaintiff]  his  wife  was  very 
sick  and  she  ought  to  go  to  the  hospItaL" 
The  answer  was,  "Yes;"  whereupon  counsel 
for  defendant  (referring  to  what  occurred  at 
the  prior  trial,  and  apparently  reading  from 
the  record  thereof)  said:  "I  desire  to  call 
the  attention  of  the  witness  to  the  next  ques- 
tion following  the  one  to  which  his  attentlcm 
was  called,  •  •  •  the  question  being  as 
follows:  'What  else  did  you  tell  him? 
•  •  *  Do  you  remember  telling  him  [the 
husband]  In  that  conversation  what  the  na- 
ture of  the  tronble  was  [referring  to  the 
wife's  ailment]?'  "  Counsel  for  plaintiff  im- 
mediately objected  to  these  offers  of  what 
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for  defendant,  "Was  that  question  asked  [at 
the  last  trial],  and  yon  did  not  answer  It 
because  of  objection  and  the  ruling  of  the 
court?"  This  was  objected  to,  and  the  trial 
Judge  said,  "The  record  shows  that;"  where- 
upon the  examination  closed.  Later  counsel 
for  defendant  offered  In  evidence  the  record 
of  the  former  trial,  directing  attention  to 
particular  pages  covering  the  part  of  the 
examination  of  Dr.  McOlnty  which  he  had 
attempted  to  get  In  evidence  when  that  wit- 
ness was  upon  the  stand  In  the  present  trial, 
and  expressly  stating  that  the  ofTer  was  made 
to  show  the  Jury  the  testlmbny  of  the  wit- 
ness at  the  two  trials  was  not  Inconsistent, 
and  that  the  latter  had  not  been  permitted  at 
the  former  trial  to  testify  to  the  fact  that  he 
had  told  plaintiff  "the  nature  of  the  trouble 
[1.  e.,  heart  disease]"  from  which  his  velfe 
was  suffering.  Upon  objection  of  plaintiff 
the  record  was  excluded. 

The  ruling  Just  referred  to  was  clear  er- 
ror, giving  one  side  an  unfair  advantage  over 
the  other;  and  we  have  no  doubt,  as  asserted 
by  defendant,  that  the  apparent  differences 
in  the  testimony  of  Dr.  McOlnty  at  the  two 
trials  was  made  much  of  by  plaintUTs  coun- 
sel In  his  argument  to  the  Jury.  Albeit  the 
presiding  Judge  stated  that  the  record  show- 
ed what  defoidanf s  counsel  was  attempting 
to  get  In,  yet  when  the  stenographer's  certi- 
fied notes  of  testimony  were  actually  offered, 
he  excluded  them;  hence  appellant  did  not 
get  in  evidence  the  relevant  fact,  or  Incident, 
which  it  endeavored  to  prove,  L  &,  that  at 
the  prior  trial  it  had  unsuccessfully  offered 
to  place  upon  the  record  the  same  testimony 
given  at  the  present  trial. 

Dr.  McGlnty  Is  the  physician  who  attended 
Mra  Suravltz,  and  probably  he  was  In  a 
position  to  know  more  about  her  actual  con- 
dition of  health  than  any  one  else ;  moreover, 
he  is  the  sole  person  who  Is  alleged)  to  have 
actually  informed  plaintiff  his  wife  had  heart 
disease,  and  the  latter  flatly  contradicted 
him  on  this  point.  By  the  ruling  complained 
of  the  credibility  of  this  most  material  wit- 
ness, whose  testimony  bore  either  directly  or 
indirectly  upon  all  the  controlling  issues  in' 
tbe  case,  was  in  effect  laid  open  to  substan- 
tial attack.  In  aggravation  of  this  error,  it 
aiv>ears  that  plaintiff,  after  introducing  the 
oral  proofs  already  referred  to,  was  permit- 
ted to  place  in  evidence  the  part  of  the  rec- 
ord of  the  former  trial  depended  upon  by 
bim,  showing  Dr.  McGlnty's  testimony  as  to 
wbat  he  told  Mr.  Suravltz  concerning  his 
wife's  health,  notwithstanding  this  was  ob- 
jected to  by  defendant  on  the  ground  that 
the  offer  did  not  Include  the  question  which 
was  asked  at  that  time  by  the  latter's  coun- 
sel and  excluded,  as  to  what  ^Ise  the  doctor 
bad  told  plaintiff  about  Mrs.  Suravltz's 
bealtb.     Under  the  circumstances,   the  one 


is  sustained. 

[It,  II]  The  eighth  a  : 
complain  of  the  refuse  : 
tlons  and  of  judgment 
defendant.     When   the 
former  appeal,  we  stat  i 
case  for  the  Jury."    ^  : 
pages  of  testimony,  e  i 
trial  now  under  review  , 
able  argument  of  ooun  i 
see  no  reason  to  Chang  ' 
pressed.    The  evidence 
ample  grounds   for   gi  i 
good  faith  of  plaintifTi 
ly,  It  is  one  for  a  Jury  : 
same  time  It  must  be  ; 
fense  rests  on  allegatl(  i 
Insurance  company  dep  ; 
cumstantlal  evidence,  ( : 
from  which  inferences   i 
Ueve  It  from  liability, 
lished  In  this  manner,  : 
the  facts  relied  on  for  i 
and  satisfactory,"  if  (I 
logically,  and  clearly  li 
(10  E.  O.  L.  1004);  but, 
the  burden  of  such  a  d(  i 
full  opportunity  to  pres ; 
to  the  protection  of  evi 
technical  or  otherwise, 
the  Issues  involved  me; 
relevant  and  competent  i 
er   Instructlona     In   o: 
rights  to  the  present 
been  obliged  to  sustain 
enth  assignments  of  en< 
son  indicated  earlier  lii 
two  assignments  under 
tion  are  overruled. 

The  Judgment  is  revi 
facias  de  novo. 


NBIKIBK  et  al.  1 

(Supreme  Gourt  of  Pen: 
1»18 

1.  Wills   «=s>825— Chai: 
Acts  of  Devisee. 

A  sum  charged  by  lav; 
not  be  divested  by  any  ac; 
his  assignment  for  the  bei 
under  an  order  of  court  li 
the  property. 

2.  ASSIQNMSNTB    FOB    Bl! 

®=>243— Sale  Unoeb  j. 

ISKB— DKOUCTION  FBOU 

Where  testator  devia 
chareed  with  $3,000  duri: 
required  interest  thereon 
ly,  and  farm  was  sold  by  s 
fit  of  hia  creditors,  su'bjei 
purchased  by  widow,  she 
amount  of  her  bid  the  an 
her  favor. 

Ai^teal    from    Court 
Franklin  County. 

Assumpsit  by  D.  H.  '. 
against  Sarah  B.  Lama: 


4Cs>F0T  other  casei  ■«•  aame  toplo  and  KBT-NUMBBR  In  all  Ka7-Numb«r«d  '. 
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upon  the  pnrcbase  price  of  realty.  Facts 
agreed  upon  In  the  form  of  a  case  stated,  and 
Judgment  entered  for  plaintiffs  for  $3,274, 
and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STBW- 
ABT.  MOSCHZISKEa,  FRAZBK,  and  WAI^ 

una,  jj. 

O.  C.  Bowers,  of  OhambersbiiTg,  for  appel- 
lant Cbarles  Walter  and  Artbur  W.  Olllan, 
both  of  Cbambersburg,  for  appellees. 

BROWN,  J.  [1]  Jacob  B.  Lomaster  de- 
vised a  farm  to  ttia  son  Setb,  charged  with 
certain  rights  and  privileges  In  favor  of  his 
wife.  After  reciting  these,  he  (Urected  as  fol- 
lows: 

"Three  thoosand  dollars  shall  be  and  remain  a 
charge  apon  the  nld  lands  during  the  natural 
life  of  my  wife,  Sarah  B.,  and  interest  upon  said 
sum  at  5  per  cent  shall  be  paid  to  her  gemi- 
annuEJIjr  by  my  son,  Seth." 

The  son  executed  a  deed  of  assignment  for 
the  benefit  of  creditors,  and  his  assignees 
sold  the  farm,  under  an  order  of  court,  at 
public  sale.  The  condition  of  the  safe  set 
forth  the  foregoing  charge,  and  stated  that 
the  purchaser  would  take  title  to  the  farm 
"subject  to  the  above  charge  in  favor  of 
Sarah  £}.  liunaster."  This  was  a  necessary 
condltl(Hi  ot  the  sale,  for  the  charge  express- 
ly put  upon  the  farm  by  Jacob  B.  I^master 
could  not  be  divested  by  any  act  of  the  son, 
nor  by  his  assignees,  even  under  an  order  of 
court  authorizing  the  sale  of  the  property. 
Heist  V.  Baker,  49  Pa.  8. 

[2]  Sarah  B.  Lamaster  purchased  the  prop- 
erty, and  signed  an  agreement  to  pay  the  pur- 
chase  money  "according  to  the  conditions  of 
sale  and  In  all  respects  to  keep  and  comply 
with  the  same."  After  the  sale  had  been  du- 
ly confirmed  by  the  court,  the  assignees  ten- 
dered her  a  deed  for  the  properly  and  de- 
manded payment  of  |16,67L87,  the  full 
amount  of  her  bid.  nils  she  refused  to  pay, 
claiming  that  there  should  be  deducted  from 
her  bid  $3,000,  the  amount  of  the  said  charge. 
The  assignees  acc^ted  from  hei  $X3,S71.B7, 
under  an  agreement  that  the  question  of  her 
liability  for  the  full  amount  of  her  bid  should 
be  submitted  to  the  court  below  on  a  case 
stated.  From  its  Judgment,  so  entered  in 
favor  of  the  assignees  for  $3,274,  the  balance 
of  the  bid,  with  Interest  thereon,  Mrs.  Lamas- 
ter has  appealed. 

The  charge  of  $3,000  upon  the  farm  was 
not  for  the  payment  of  that  sum,  or  any  por- 
tion of  it,  on  the  death  of  the  testator's  wid- 
ow. It  was  merely  to  secure  to  her  the  pay- 
ment of  $150  annually,  and  upon  her  death, 
if  her  son  should  still  be  the  owner  of  the 
farm,  and  he  had  paid  her  what  was  annual- 
ly due  her,  the  charge  would  be  extinguish- 
ed ;  and  this  would  be  true.  If  another  should 
acquire  title  to  the  farm  from  the  son.  'If 
some  one  else  than  bis  mother  had  purchased 
from  bts  assignees,  the  purchaser  would  un- 


doubtedly have  been  required  to  pay  the  full 
amount  of  his  bid,  and,  in  addition  thereto, 
the  annual  sum  of  $150  to  the  widow  of  the 
testator,  secured  to  her  by  the  said  charge. 
That  she  happened  to  be  the  purchaser  la  im- 
material in  determining  her  liability  for  the 
purchase  money.  Instead  of  receiving  $150 
annually  hereafter  from  another,  she  will 
simply  pay  herself  that  sum,  for,  as  long  as 
she  owns  the  farm,  the  hand  that  pays  will 
be. the  hand  that  receives.  Neither  she  nor 
any  one  claiming  under  her  will  ever  be  re- 
quired to  pay  the  principal  sum  of  $3,000, 
for  it  and  all  the  other  charges  expressly 
idaced  upon  the  f ajrm  by  her  husband  for  her 
benefit  will  be  extinguished  by  her  death.  If 
she  could  retain  $3,000  of  the  purchase  mon- 
ey, she  would  get  the  property  for  that  much 
less  than  she  unequivocally  agreed  to  pay 
for  It  to  her  son's  assignees  for  the  benefit  of 
bis  creditors.  All  his  interest  in  the  proper- 
ty passed  from  him  when  he  made  the  deed 
of  assignment  and  there  passed  to  the  ven- 
dee of  his  assignees  title  to  the  property  di- 
vested of  everything  except  the  charges  for 
the  support  of  his  mother  during  life. 

The  manifestly  correct  Judgment  ot  ttao 
court  below  Is  affirmed. 


(2a  Pa.  SK) 
McMULUN  V.  COMMONWEAI/TH  TITLB 
INS.  &  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.    Jane  11. 
19ia) 

1.  IirsANK  Febsors  «b>82  —  Nonrksidkkt 
LuiTATio— Pbopbbtt  in  State  Jobisdictioh. 

A  nonresident  lunatic  does  not  become  a 
ward  in  chancery  in  Pennsylvania  because  be 
has  property  therein,  and  the  powers  of  Its 
courts  go  no  further  than  to  conserve  any  prop- 
erty of  such  lunatic  within  the  state. 

2.  InsAmi  PxBSons  «=»43  —  Nonbbsidbrt 
Lttratxo  —  Application  ivb  Teanbfxb  or 
Pkopebtt — Statotb. 

Where  guardian  of  nonresident  Innatic,  du- 
ly declared  such  by  the  coarts  of  his  state,  ap- 
plies to  court  of  common  pleas  after  full  compli- 
ance with  Act  April  13,  1868  (P.  L.  94).  for 
order  on  Pennsylvania  committee  in  charge  of 
lunatic's  property  to  transfer  it  to  guardian,  the 
court  has  no  discretioa  to  refuse  application. 
S.  Statuixs    4=>22T-OoN8rBnoTioN— "Mat." 

Whenever  an  act  is  done  for  the  benefit  of 
others,  the  word  "may,"  or  its  equivalent,  simply 
confers  a  power  or  capacity  to  do  the  act  and  ia 
permissive,  and  does  not  necessarily  imply  an 
option  to 'abstain  from  doing  the  act 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 
4.  Statutes  «=»227— Conbteuction— Manda- 
tobt  Pbovibions. 

Whenever  a  statute  authorizes  a  judicial  act 
in  a  certain  case,  it  is  imperatiTe  on  those  so 
auttiorized  when  the  case  arises  and  its  exercise 
is  duly  applied  for  by  interested  party  having  a 
right  to  so  apply,  and  the  exercise  or  authority 
depends,  not  on  the  cqurf  s  discretion,  but  on 
proof  of  particular  case  out  of  which  power 
arises. 

Appeal   from    Court   of   Common    Please 
Philadelphia  County. 
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gnardlan  of  Harry  A.  Kern,  a  nonresident 
lunadc,  against  the  Common^ealtli  Title  In- 
surance &  Tmst  Ckwnpany,  oommlttee  of 
Harty  A.  Eem^  for  the  transfer  of  funds  to 
the  nonresident  ^ardlan,  under  Act  April  13, 
1868  (P.  L.  94).  From  a  decree  dismissing 
the  petition,  the  petitioner  appeals.  Revers- 
ed, petition  reinstated,  and  procedendo 
awarded. 

Argued  before  BROWN,  C.  J^  and  POT- 
TER, STEnV'ART,  MOSCHZISKSR,  FBA- 
ZEH,  and  WALLING,  JJ. 

Norman  W.  Barker,  of  Philadelphia,  for 
appellant  .  James  H.  Wtife,  of  PbUadelphla, 
for  appellee^ 

STEWART,  J.     The  case  was  heard  on 
petition  and  answer;  the  facts  are  therefore 
not  In  dilute,  and  are  thus  set  qut  In  the 
petition.    One  Harry  A.-  Kem,  a  resident  of 
New  Jersey  owning  property  in  that  state, 
was  by  due  process  of  law  adJudgM  in  the 
courts  of  that  state  a  lunatic,  and  Is  now  con-, 
fined  in  the  hospital  for  the  Insane  at  Tren- 
ton.  The  petitioner,  a  citizen  of  Moolrestown, 
in  said  state,  has  beien  duly  appointed  res- 
ident gruardian  of  the  person  and  estate  of 
the  said  lunatic.  In  attestation  and  cooflrma- 
tlon  of  which  he  mibmlts  certificates,  agree- 
■  ably  to  the  acts  of  Congress  In  snch  case  pro- 
vided, of  such  appointment,  and  that  he  has 
given  bond  for  the  faithful  performance  of 
such  trust,  approved  by  the  court    The  pe- 
tition further  avers  that  tbe  ward  Is  entitled 
to  certain  property  in  thlJB  state  at  present 
committed  to  the  care  and  custody  of  the 
Commonwealth  Title  Insurance  &  Trust  Oom- 
panty,  which  company  was  on  the  10th  of 
July,  1915,  by  the  common   pleas  court  of 
Philadelphia  appointed  oiMnmlttee  of  the  es- 
tate of  the  said  lunatic  lying  and  being  situ- 
ate in  the  state  of  Pennsylvania;  that  a  re- 
moval of  this  property  into  the  hands  of  the 
resident  guardian  will  -not  conflict  with  the 
terms  and  limitations  attending  the  right  by 
which  the  lunatic  owns  the  same,  and  that 
petitioner  has  made  demand  upon  the  Oom- 
moawealth  Title  Insurance  &  Trust  Com- 
pany, the  committee  afore6ald».for  a  trans- 
fer to  him  of  such  property,  in  Mder  that  be 
may  remove  It  to  the  place  of  residence  of 
the  lunatic  and  of  himself  as  guairdlan,  he 
having  first  filed  .bond  with  security  in  the 
state  of  New  Jersey  in  double'  the  amooot  of 
the    value  of  the  lunatic's  property  In   the 
state  of  Pennsylvania  the  removal  of  which 
is  sought;  condndlng  with  the  averment  that 
under  and  by  virtue  of  the  act  of  April  13, 
1868  (P.  L.  94),  as  guardian  of  the  person  and 
«etate  of  the  lonatlc,  he  is  entitled  to  remove 
said  property  to  the  place  of  domicile.    Upon 
this   showing  the  petition  prays  that  a  rule 
issue,  directed  to  the  Commonwealth  Title 
Insurance  &  Trust  Company,  to  ahovf  cause 
-vtrhy  an  order  should  not  be  eatered  directing 
said  company  to  transfer  all  property  of  any 
aclnd  or  nature  whatsoever  under  its  care  or 


role  so  issued  the  Gommonwealtx 
snrance  &  Trust  Company  made  t 
mlttlng  the  fbcts,  with  an  nnlmport 
tlon  as  to  the  date  of  the  respoc 
polntment  as  auxiliary  or  andlla 
and  guardian ;  no  question  is  ralsec 
strict  compliance  on  the  part  of 
with  all  the  requirements  of  the 
tembly  in  such  case  made  and  pro 
the  respondent  sutanlts  the  qnestioi 
"Whether  a  proper  preliminary  t 
this  eifort  to  have  the  assets  of  sai< 
PennsylTania  transferred  to  the  guard 
Jersey  wosld  not  be  the  obtalnmg  oi 
counting  by  the  legal  representative 
mer  guardian  in  New  Jersey  (now  d< 
the  petitioner,  the  present  gnardian, 
New  Jersey  assets  of  said  estate,  so  t 
mine  whether  such  transfer  of  asset 
essary  and  for  the  best  interests  of  tb 
tate  of  said  lunatic  and  of  his  wife 
at  law." 

The  Issue  as  thus  defined  by  the 
was  a  very  narrow  one,  a  pure  q 
law,  and  confined  to  an  inquiry 
legislative  intent  in  the  act  of  Apri 
supra.    The  learned  court  below,  1 
the  View,  nrged  by  respondent  thi 
of  April  IS,  1868,  was  not  mandator 
it  with  the  court  having  Jurisdictl 
andllaty  trusteeship  to  exercise  its 
In  determining  whether  it  would 
not  direct  a  transfer  of  the  propei 
guardian  within  this  state  into  the 
the   resident   guardian,  or   comml 
withstanding  full  compliance  on  tb 
the  petitioner  with  all  the  requin 
the  act  in  making  his  demand,  in  th 
of  its  supposed  discretionary  powe; 
and   dismissed   the   plaintiff's  pet 
certiorari  followed,  whldi  brings  < 
proceeding  before  us. 

The'  act  of  April  18,  1868,  supi 
tltied:  "An  act  respecting  the  e 
nonresident  lunatics,"  eta  Section 
act  provides  as  follows: 

"That  in  all  cases  where  any  lunati 
committee,  guardian,  trustee  or  the 
both  be  nonresidents  of  this  state,  an< 
natic  may  be  entitled  to  property  o; 
scription  in  this  state,  such  committee, 
trustee  or  the  like,   on   producmg  sa 
proof  to  the  court  of  common  pleas  of 
er  county,  l)y  certificates  according  to 
Congress  in  such  cases,  that  he  has  g 
and  security  in  the  state  in  which  he  a 
natic  reside,  in  doable  the  amount  of 
of  the  Droperl7,  as  committee,  guardia 
or  the  like,  and  it  is  found  that  a  remo 
property  will  not  conflict  with  the  tenr 
tations  attending  the  right  by  which  tl 
owns  the  safne,  then  any  snch  committi 
ian,  trustee,  or  the  like,  may  demand  ( 
and  remove  any  such  property  to  the 
residence  of  himself  and  his  lunatic." 

[1-4]  Dismissing  from  oonsldera 
extraneous  grounds  upon  which  a 
court  below  rests  its  adjudication 
opinion  filed,  namely,  that  the  estate 
Jersey  had  not  been  wisely  or  p 
managed,  and  that  a  former  guardiai 
state,  now  dead,  had  not  settled  his  a 
matters  not  only  not  appearing  in  th> 
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but  wholly  Irrelevant  and  over  which  the 
courts  of  thU  state  have  no  jurisdiction — 
what  is  there  in  the  act  to  suggest  that  In  the 
disposition  of  such  cases  anything  is  left  to 
the  discretion  of  the  court,  when  the  petition- 
er has  complied  with  every  requirement  of 
the  act?  The  learned  Judge  in  his  opinion  | 
leaves  us  In  no  doubt  as  to  the  considerations 
which  determined  the  adjudication  adverse 
to  the  petitioner.   We  quote  from  the  opinion:  [ 

"We  think  the  words,  'such  guardian,  trustee, 
or  the  like,  may  demand  or  sue  for  and  remove 
any  such  property  to  the  place  of  residence  of 
himself  and  his  lunatic,'  did  not  divest  the  court ; 
of  the  inherent  power  to  do  that  which  seems  to '. 
be  for  the  best  interest  of  the  lunatic  and  the 
preservation  of  the  estate ;  we  deemed  it  our  du- 
ty to  exercise  our  discretion  as  chancellor,  as  we 
have  the  powers  of  a  court  of  equity.  •  •  • 
A  lunatic  is  i^eculiarly  the  ward  of  the  court, 
whose  duty  it  is  to  see  that  when  deprived  of  his 
reason  he  is  cared  for  and  protected  and  his 
estate  conserved.  This  has  been  done  in  this 
case." 

We  simply  remark,  without  further  com- 
ment, that  the  learned  court  was  here  imder 
misapprehension  as  to  its  proper  functions  In 
this  particular  case;  the  lunatic  here  was 
not  its  ward;  it  had  not  adjudged  him  a 
lunatic,  and  could  not  have  done  so,  had  it 
attempted  it.  Inasmuch  as  It  had  no  Jurisdic- 
tion over  him,  he  being  resident  of  another 
state.  He  was  the  ward  of  a  court  In  another 
state  and  that  court  alone  had  Jurisdiction 
over  his  person.  It  was  by  virtue  of  the  ad- 
judication of  that  coyrt  that  he  was  legally 
adjudged  a  lunatic,  and  It  was  upon  the  cer- 
tiflcatlon  of  that  court  to  the  courts  of  this 
state  that  the  latter  acquired  custody  and 
control  of  the  lunatic's  proi>erty  lying  within 
this  state.  So  It  Is  clear  that  the, power  of 
the  courts  In  Pennsylvania  went  no  further 
than  the  conservation  of  such  property  of  the 
lunatic  as  was  in  Pennsylvania.  With  what 
was  the  lunatic's  property  outside  Pennsyl- 
vania the  courts  here  were  absolutely  without 
Jurisdiction;  and  this  must  be  equally  true 
with  respect  to  the  person  of  the  lunatic. 
Were  we  to  admit  the  very  question  In  dis- 
pute— the  discretionary  power  of  the  court — 
that  discretion  must  be  confined  to  a  con- 
sideration of  those  facts  and  drcumstancea 
which  Appertain  and  belong  to  the  subject 
over  whidi  the  court  has  Jurisdiction,  and 
not  be  allowed  to  extend  to  those  of  a  foreign 
Jurisdiction.  But  we  see  nothing  In  the  act 
to  JusUfy  even  such  qualified  admission; 
Indeed,  any  admission  of  this  character,  how- 


ever limited,  would  not  only  be  without  war- 
rant, but  against  rule  and  precedent  as 
well.  The  nile  Is  thus  laid  down  in  Endlic^ 
on  the  Interpretation  of  Statutes,  i  310,  p. 
422: 

"Whenever  Hie  act  is'to  be  done  for  the  benefit 
of  others,  the  word  'may,'  or  any  of  its  equiva- 
lents, simply  confers  a  power  or  capacity  to  do 
the  act  It  is  facultative,  not  permissive;  and 
neither  by  its  own  connotation  nor  by  force  of 
any  legal  principle  does  it  necessarily  imply  an 
option  to  abstain  from  doing  the  act.  On  the 
contrary,  it  is  a  legal,  or  rather  constitutional 
principle,  that  powers  given  to  public  func- 
tionaries or  others  for  public  pnrposes,  or  the 
public  benefit,  are  always  to  be  exercised  when 
the  occasion  arises.  Whether  this  is  to  be  done 
by  the  anthoriaed  persons  on  their  own  initia- 
tive, indeed,  or  only  on  the  application  of  those 
who  have  a  right  to  the  exercise  of  the  power,  is 
a  subordinate  question  which  may  depend  on 
the  language  or  object  of  the  statute,  or  on  the 
constitution,  whether  executive  or  Judicial,  of  the 
authorized  body  of  persons,  or  of  their  course  of 
practice.  But  as  regards  we  imperative  charac- 
ter of  the  du^,  it  was  laid  down  by  the  King's 
Bench  that  words  of  permissiMi  in  an  act  of 
Parliament,  when  tending  to  promote  the  general 
benefit,  are  always  held  to  be  compulsory;  and 
as  regards  courts  and  judicial  functionaries, 
to  act  only  wlien  applied  to.  Tb«  same  rule  was 
in  substance  restated  by  the  OommoD  Pleas  in 
laying  down  that  whenever  a  statute  confers  an 
authority  to  do  a  judicial  act  (the  word  'judi- 
cial' being  used  evidently  in  its  widest  sense),  in 
a  certain  case,  it  is  imperative  on  those  so  au- 
thorized when  the  case  arises  and  its  exercise  is 
duly  applied  for  by  a  party  interested  and  having 
a  right  to  make  the  application ;  and  that  the 
exercise  depends,  not  on  the  discretion  of  the 
courts  or  judges,  but  npon  proof  of  the  particu- 
lar case  out  of  which  the  power  arises.  iRie  Su- 
preme Court  of  the  United  States  similarly  laid 
it  down  that  what  public  officers  are  empowered 
to  do  for  a  third  person  the  law  requires  shall 
be  done  whenever  tiie  public  interests  or  indi- 
vidual rights  call  for  the  exercise  of  the  power; 
since  the  latter  is  not  given  for  their  benefit, 
but  for  his,  and  is  placed  with  the  depositary 
to  meet  the  demands  of  right  and  prevent  the 
failure  of  justice.  In  all  such  cases,  the  court 
observed,  the  intent  of  the  Legislature,  which  is 
the  test,  is  not  to  devolve  a  mere  discretion,  but 
to  impose  a  positive  and  absolute  duty.  There 
is,  therefore,  abundant  authority  for  tiie  propo- 
sition that  8U(dt  powers  as  are  here  under  con- 
sideration are  invariably  imperative,  and  that  it 
is  the  duty  of  those  to  whom  they  are  intrusted 
to  exercise  them  whenever  the  occasion  contem- 
plated by  the  Legislature  arises." 

The  case  calls  for  no  further  dlacnsslon  or 
remark.  It  is  quite  clear  that  It  is  not  one 
calling  for  the  exercise  of  Judicial  discretion, 
but  of  positive  and  absolute  duty. 

The  decree  of  the  court  belo^  la  reversed, 
the  petition  If  rdnstated,  and  procedendo 
awarded. 
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(Supreme  Conrt  of  PeimaylTmnia.    Jane  8, 
1918.) 

L  Afpxai.  and  Bbbob  «=9l022(^— Afpbdtkd 

AtTDITOB'S   REPOBI^-E^VIKW. 

Where  an  auditor's  findinga  of  fact  are  bas- 
ed npon  sufficient  evidence,  and  are  followed  by 
correct  legal  condasionB,  and  are  approved  hj 
the  lower  court,  they  wOl  not  be  disturbed  on 
appeal 
2.  Witnesses  ©=376(2)— WrrNMs  CAixfeo  by 

OBJECTTNe    PABTT — CoMPETSNCT. 

Where  a  witness  is  called  generally  by  a 
party  thereafter  objecting  to  his  competency, 
be  is  thereby  rendered  competent  for  either 
side  for  all  purposes. 

Appeal  from  Orphans'  Court,  Lycoming 
County. 

In  the  matter  of  the  estate  of  Harry  W. 
Lentz,  deceased.  Exceptions  by  George  W. 
Lentz  and  others,  and  by  William  P.  Beeber 
and  another,  surviving  executors  of  the  will 
of  J.  Artley  Beeber,  deceased,  who  had  been 
the  executor  of  the  wlll  of  Harry  W.  Lentz, 
deceased,  to  the  report  of  James  B.  Kroaae, 
Esq.,  auditor  In  the  estate  of  Harry  W. 
Lentz.  From  a  decree  dismissing  the  excep- 
tions, and  confirming  the  report,  the  except- 
ants appeaL  Decree  affirmed,  and  appeals 
dismissed. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Wm.  W.  Porter  and  Henry  K.  Fox.  both 
of  Philadelphia,  and  Henry  Freedley,  of  Nor- 
ristown,  for  appellants  Lentz.  S.  T.  Mc- 
Cormick,  Jr.,  of  Wllllamsport,  and  Dimner 
Beeber,  of  Pblladdphla,  for  aiq;>eUees  Beeber 
and  Colt 

PER  CURIAM.  [1,  2]  The  findings  of  fact 
by  the  learned  auditor  were  all  based  upon 
sufficient  evidence,  and  were  followed  by  cor- 
rect legal  conclusions.  We  have  not  been 
convinced  that  there  Is  any  error  In  his  well- 
considered  report,  which  was  properly  ap- 
proved by  the  court  below.  In  dlsmlssinig 
these  cross-appeals  nothing  more  need  be 
said,  unless  It  be  to  add  that  when  W.  P. 
Beeber  was  called  as  a  witness  generally  by 
those  now  objecting  to  his  competency,  they 
made  him  a  competent  witness  for  either  side 
for  all  purposes.  Selp  v.  Storch,  52  Pa.  210, 
91  Am.  Dec.  148;  Bennett  v.  Williams,  67  Pa. 
404. 

Decree  affirmed,  and  appeals  dismissed,  at 
tbe  costs  of  the  respective  appellants. 

<261   Pa.  B2«)  ' 

KX/EIN-LOGAN  OO.  v.  DUQUESNB 
UGHTOO. 


(Supreme  Court  of  Pennsylvania. 
1918.) 


June  8» 


1.  Ptjbuc  Sebvioe  Commissions  «=»8  — Ju- 

BISDICTJON — OONTBACT. 

Matters  within  jurisdiction  of  Public  Serv- 
ice Commission  must  first  be  determined  by  the 


2.  BUSOTBIOITT      «=>11— RE0UI.A1 
DtOTIOIf   OF  OOUBTS— OONTBAOT. 

Bill  in  equity  to  enjoin  elect 
from  terminatmg  renewal  contract  i 
furnishing  of  electricity  at  certai 
properlv  dismissed,  on  ground  that  i 
for  Public  Service  Oommission  in 
stance,  in  view  of  Public  Service 

Appeal  from  Court  of  Oommoi 
legheny  County. 

Bill    for   injunction   by   the    1 
Company  against  the  Duquesne 
pany.     From  a  decree  dlsmlssii 
plaintiff  appeals.    Affirmed. 

The  facts  appear  from  the  foil 
ion  by  Wasson,  J.,  In  the  common 

This  case  was  set  down  for  argu: 
and  answer.     The  material   averm 
bill  are  admitted.     On  October  U 
plahitiff  and  the  South  Side  Electi 
facturing  Company  entered  into  a 
tract,  by  the  terms  of  which  the  1. 
to  furnish  the  former  with  certain 
rent  for  a  term  of  5  years  at  a 
fixed   rate  per  kilowatt  hour  of  sc 
contract  contains  a   provision  that 
piration  of  the  term  the  customer 
the  privilege  of  renewal  at  the  sami 
further  period  of  5  years  by  givii 
notice  in  writing  of  such  renewaL 
after  the  contract .  had  been   enter 
though  the  exact  date  is  not  given, 
ant  took  over  the  property  of  the 
Electric  &  Manufacturing  Company 
after  operated  the  same  and  fumis 
under  the  terms  and  conditions  of  t 
On  August  13,  1917,  the  plaintiff, 
ceived  notice  from  the  defendant  fi 
tract  would  be  terminated  at  the  e: 
the  term  on  October  13th,  notified 
ant  in  writing   that  the  privilege 
was  thereby  exercised  and  the  coni 
be  extended  for  a  further  period 
The  defendant  replied  that  a  renewt 
b«  accepted,  because  neither  the  fo 
rate  of  the  old  contract  were  in  use, 
over,  the  Public   Service  Company 
July  26,  1918  [P.  L.  13T4])  requi; 
companies  to  furnish  all  service  up 
and  standard  prices  and  terms.     Sc 
negotiations  ensued,  when  finaHy  the 
on   September  29thL,  notiJSed  the  pli 
it  would  not  continue  to  supply  sen 
rent   after   October   15th   under  th( 
the  old  contract.    The  plaintiff's  bill 
upon  filed,  asking  for  a  preliminary 
to  be  afterwards  made  final,  restrain 
fendant  from  terminating  or  attempt 
minate  the  contract  by  shutting  off  i 
or  doing  anything  to  mterfere  with  t 
ful  operation  of  tbe  plaintiff's  plant 
of  electricity  which  the  defendant  1 
to  furnish  and  had  theretofore  been 
No  preliminary  injunction  issued;    ' 
having  reached  an  amicable  basis  of  ; 
pending  final  disposition  of  the  case 
fendant  stood  ready  at  all  times  to  i 
plaintiff  with  service  according  to  t 
rates  as  set  forth  in  its  posted  and 
tariffs,  which  rates  it  was  maintained 
Just,  and  reasonable. 

[I,  2]  The  contract  In  controversy 
public  service  company,  and  deals 
with  service  and  rates.  If  the  plaii 
titled  to  relief  in  any  aspect  of  the 
sented,  it  is  not  in  this  court  under  t 
proceedings.  The  Public  Service  La 
gives  the  Public  Service  Commission 
jurisdiction.  In  the  first  Instance,   i 
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into  and  Tegnlate  t!ie  aeryice,  rates,  farea,  tolls, 
and  charses  of  any  and  all  public  aaryice  com- 
panies. The  courts  of  Pennsylvania  no  longez 
have  jDriadiction,  exceot  upon  app^  from  a 
detennination  by  the  Public  Semce  Commia- 
aton.  In  the  moi^  recent  deUverance  of  the 
Supreme  Court  in  the  caae  of  Borough  of  St. 
Clair,  Appellant,  y.  Tamaqna  &  Pottsville  Elec- 
tric By.  Co.  et  al.,  259  Pa.  462,  103  Atl.  287. 
in  which  the  borough  filed  a  bill  in  equity  pray- 
ing that  the  railway  company  be  restrained 
from  running  their  cars  over  a  certain  designat- 
ed route,  or  prohibited  from  charging  more  than 
a  five-cent  fare  thereon,  the  court  Bays:  "Since 
the  Pablic  Service  Company  Law  has  been  upon 
our  booka,  we  have  consistently  adhered  to  the 
rule  that  matters  within  the  Jurisdiction  of  the 
c(»nmi8sion  must  first  be  determined  by  it,  in 
every  instance,  before  the  courts  will  adjudge 
any  phase  of  the  conixoversy  (Bethleliem  Oity 
Water  Co.  y.  Bethlehem  Borough,  No.  2,  253 
Pa.  333,  337,  838  1^  Ad.  0461 :  New  Brighton 
Borough  v.  New  Brighton  Water  Co.  et  aL, 
247  Pa.  232,  240,  241,  242  [93  Att  327]),  and 
it  is  plain  that  orderly  procedure  requires  an 
adherence  to  this  practice;  otherwise;  different 
phases  of  the  same  case  might  be  pen4ing  before 
the  commission  and  the  courts  at  one  time, 
which  would  cause  endless  -confusion.  Under 
the  established  system,  the  commission,  in  the 
first  instance,  passes  upon  all  changes  of  rates 
made  by  public  aervice  corporations,  subject  to 
a  proper  and  well-regulated  review  by  the  courts, 
where  and  when  all  questions  of  law  may  be 
raised  and  determined;  and  this  is  so,  not  be- 
cause the  courts  have-  any  desire  to  avoid  the 
performance  of  duties  cast -upon  them  by  the 
law,  but  because  the  people,  speaking  through 
the  Legislature,  have  declared  that  these  duties 
shall  be  performed  by  a  special  tribunal  created 
for  the  purpose." 

The  provisions  of  the  act  of  1913,  and  the 
ruling  of  the  Supreme  Court  as  above  set  forth, 
are  su^cient,  we  believe,  to  impel  us  to  dismiss 
the  bill,  without  entering  upon  any  discussion 
of  the  merits  of  the  plaintiff's  contention  that 
it  is  entitled  to  renew  the  contract  of  1912, 
regardless  of  the  posted  and  published  rates 
of  the  defendant  company.  The  plaintifF  can 
present  its  claim  before  the  Public  Service  Com- 
mission, and,  if  denied  the  right  of  renewal,  may 
then  appeal  to  the  courts  without  prejudice. 

The  lower  court  dismiased  the  UU.  Plain- 
tiff  appealed. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, MOSOHZISKER.  TRAZKB,  and  WAL- 
LINO,  JJ. 

,  W.  K.  Jennings  and  I>.  0.  Jennings,  both 
of  Pittsburgh,  for  appellant.  Edwin  W. 
Smith,  A.  W.  Robertson,  and  Reed,  Smith, 
Shaw  &  Beal,  all  of  Pittsburgh,  for  appellee. 

PE>R  CURIAM.  This  decree  is  affirmed,  at 
appdlant's  costs,  on  the  opinion  of  the  learn- 
ed court  below  dismissing  Its  bill. 


(3tl  Pa.  ao6) 

SCHLANQER  ▼.  BOROUGH  OF  WEST 
BERWICK  et  al. 

(Supreme  Court  of  Pennaylvanla.    June  11, 
1918.) 

1.  MuniciPAi,  CoBPOBATioNs  «=>994  —  Tax- 

PATEB'S  BlLI/— "CI.A88  BlLU" 
A  taxpayer's  bill  to  enjoin  a  twrough  from 
borrowing  money  for  street  improvements  is  es- 
sentially a  "class  bill,"'  and  can  only  be  filed  by 
the  common  consent  of  all  the  taxpayers  of  the 
borough. 


2.  Municipal  Cobfobations  ^=»992  —  Tax- 
PATKB'a  Biu>  —  Maintbkahcb  or  Class 

BlIX— RfcQtnsITES. 

To  maintain  a  taxpayer's  dass  bill,  the  relief 
sought  must  be  in  its  nature  beneficial  to  all  in 
the  class,  and  must  be  intended  to  prevent  the 
wrongful  expenditure  of  money  or  the  wasting 
of  the  assets  of  die  entire  class. 

3.  Municipal  Cobfobationb  «=»535  —  Im- 

PB0VEMBNT8  —  CLAIU  AoAIKST  PBOPEBTT  — 

Taxpayeb's  Remedt. 
Where  borough  authorities  file  a  municipal 
claim  against  a  taxpayer's  property,  his  right  to 
defend  against  a  scire  facias  thereon  gives  him 
an  adequate  remedy  at  law,  aside  from  an  in- 
junction. 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Bill  for  Injunction  by  Henry  Scdilanger 
against  the  Borough  of  West  Berwick  and 
others.  From  a  decree  sustaining  a  demur- 
rN-  to  the  bill  and  dismissing  bill,  plaintiff 
appeala  Decree  affirmed,  and  appeal  dis- 
missed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER.  FBAZBB,  .WALUNO,  and  SIMP- 
SON,  JJ. 

Fred  Ikeler  and  W.  8.  Sharpless,  both  of 
Bloomsburg,  for  appellant  O.  W.  Dickson,  of 
Berwick,  for  appellees. 

SIMPSON,  J.  In  the  court  below,  appel- 
lant filed  a  taxpayer's  bill,  on  behalf  of  himr 
self  and  such  other  residents  and  taxpayers 
of  the  borough  of  West  Berwick  as  might  be 
willing  to  join  In  its  prosecution,  against  the 
borough  itself,  the  officers  and  members  of 
the  borough  council,  and  the  borough  solici- 
tor. He  averred  in  substance  that  by  a  vote 
Of  the  electors  of  the  borough,  and  by  proper 
municipal  action  of  the  borough  council,  the 
borough  was  authorized  to  and  did  borrow 
the  sum  of  $50,000  for  the  sole  purpose  of 
grading,  paving,  and  curbing  certain  of  the 
streets  of  the  borough,  and  had  provided  for 
a  sufficient  annual  tax  to  pay  the  principal, 
interest,  and  tax  on  said  bonds,  as  they  be- 
came due;  notwithstanding  which  the  de- 
fendants proposed  to  cause  assessments  to 
be  made  upon  and  to  file  municipal  claims 
against  the  abntdng  properties  along  said 
streets,  one  of  which  properties  was  owned  by 
appellant,  to  pay  two-thlrda  of  the  total  ex- 
pense of  said  grading,  paving,  and  curbing; 
that  he  was  advised  that  audi  action  was 
illegal;  and  he  prayed  an  injunction  there- 
agalnst  The  defendants  demurred,  inter 
alia,  because  upon  the  face  of  the  bill  It  ap- 
peared that  plalntHt  was  not  entttied  to  the 
relief  claimed,  and  because  he  had  an  ade- 
quate remedy  at  law.  The  court  btiow  sus- 
tained the  demurrer  and  dismissed  the  bUt, 
whereupon  this  appeal  was  taken. 

[1,  2]  A  taxpayer's  bill  is  essentially  a  dasa 
bill  and  can  be  filed  only  In  the  common  in- 
terest of  all  the  taxpayers  of  the  municipali- 
ty, to  prevent  the  wrongful  expenditure  of 
the  money  of  the  municipality  or  the  wasting 
of  Its  assets.    This  bill,  however,  is  not  filed 
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to  prevent  tbe  ecpeQdltnra  of  the  mon«y  of 
the  municipality,  Imt  to  compel  Its  expendi- 
ture for  the  benefit  of  plaintifr  nni  tbe  otber 
property  owners  on  said  streets  only.  They 
ar»  not  the  only  taxpayers  of  the  boroogh, 
and  the  matter  Is  therefore  squarely  within 
the  principle  of  Gray  r.  Caiaplln,  2  Sim.  & 
Stew.  267,  that— 

"In  order  to  enable  a  plaintiff  to  sue  on  behalf 
of  himself  and  others  who  stand  in  the  same  re- 
lation with  him  to  the  sabject  of  the  suit,  it 
must  appear  that  the  rdief  sought  by  him  is  in 
ita  nature  beneficial  to  all  those  whom  he  nnder- 
takes  to  represent." 

That  principle  Is  sound,  and,  so  far  «s  we 
are  aware,  has  never  been  departed  from, 

[S]  Moreover,  If  tbe  borough  authorities  file 
a  municipal  claim  against  ai^ellant's  proper- 
ty, his  right  to  defend  against  a  sdre  fadas 
thereon  gives  him  an  adequate  remedy  at 
law.  Geesey  v.  City  of  Zork,  2M  t&.  397,  99 
Atl.  27. 

The- decree  is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  api>eUant. 

{Sa  Pa.  UT) 

In  re  KNIGHT'S  ESTATE!. 

Appeal  of  COMMONWEALTH. 

(Supreme  Court  of  Pennsylvania.     June  8, 
1918.) 

Taxation  «=»805(7)— Inhebitawck  Tax— Tax- 

ABUB  Yai^^tb— Dn>0cnoiT  or  Fkdkbal  In- 

BXBiTAKox  Tax, 

In  determining  amount  of  deecdent^s  estate 

subject  to-  collateral  inheritance  tax,  the  estate 

tax  imposed  by  Act  Cong.  Sept.  8,  1916,  should 

be  deducted,  as  the  clear  value  taxable  under 

Act  May  6,  1887  (P.  Ii.  79).  can  only  be  aaoet^ 

tained  after  payment  of  such  tax. 

Appeal  fronr  Orphans^  Ooort,  Phlladelpbla 
Ctounty. 

.  From  a  decree  dismissing  the  OommoQ- 
wealth's  ezeeptlons  to  the  adjndicatloa  in 
the  estate  of  T.  Morris  Knl^t,  deceased.  In 
tbe  matter  of  a  decedent's  estate  tax,  tbs 
Commonwealth  appeals.    Decree  affirmed. 

The  facts  appear  In  the  following  (pinion 
of  Oest,  J.,  In  the  orphaned  court,  sur  the 
commonwealth's  exception  to  the  ad^dlca- 
tlon: 

The  testator  died  October  6,  1916,  so  that  his 
estate  is  subject  to  the  tax  imposed  by  the  act 
of  Congress  approved  September  ^  1916,  ana 
the  entire  estate  is  also  subject  to  the  collateral 
inheritance  tax  of  this  state.  The  eommon- 
wealtb  claims  that  this  tax  must  be  calculated 
upon  the  whole  estate,  without  deduction  of  the 
sum  of  $10,733.97  paid  to  the  United  States  col- 
lector of  internal  revenue.  The  auditing  judge, 
however,  allowed  this  deduction,  and  in  this  we 
think  he  was  clearly  correct  The  act  of  Con- 
gress (39  D.  S.  Stat,  at  Large,  pt.  1.  c  463,  tiUe 
2.  I  2Q1,  page  777  [U.  S.  C)omp.  St.  1916,  8 
fSSStiWw  provides  that  a  tax  is  thereby  impos- 
ed upon  the  transfer  of  the  net  estate  of  every 
deosdent  dying  after  the  passage  of  the  act,  and 
tbe  following  sections  provide  for  a  method  of 
valuation  of  the  gross  estate,  and  the  deductions 
by  which  (be  value  of  the  net  estate  is  deter- 
mined. This  tax  is  in  terms  a  tax  imposed  upon 
the  transfer  of  the  net  estate  of  a  decedent  pass- 


ing to  others  under  the  provMons  of  his  will  or 
the  intestate  laws  of  the  several  states.  It  is 
denominated  an  estate  tax,  not  a  tax  upon  the 
succession  or  inheritance,  and  it  is  charged  upon 
and  payable  out  of  the  net  estate  of  the  de- 
cedent. It  is  imposed  without  regard  to  the  pro- 
visions of  the  will  or  the  law  of  the  several 
states,  the  paramount  taxing  power  of  the  feder- 
al government  takes  effect  at  the  moment  of  the 
owner's  death  upon  his  entire  estate,  subject 
only  to  the  specific  deductions  mentioned  in  sec- 
tion 208  (section  6336^d),  and  an  exemption  of 
$50,000,  and  it  requires  payment  therefrom  of  a 
tax  according  to  a  graduated  scale,  regulated  by 
ti)e  net  amount  of  the  taxable  estate. 

The  collateral  inheritance  tax  imposed  by  the 
act  of  May  6,  1887  (P.  L.  79),  provides  that 
all  estates  passing  from  any  person  who  may 
die  seised  or  possessed  of  suCh  estates  to  any 
person  or  persons  or  body  corporate  or  politic, 
m  trust  or  otherwise,  other  than  to  or  for  the 
use  of  a  father,  mother,  wife,  children,  etc.,  shall 
be  and  they  are  thereby  made  subject  to  a  tax 
of  $S  on  every  $100  of  the  "clear  value"  of  said 
estate  or  estates,  and  at  and  after  the  same  rate 
for  any  less  amount,  to  be  paid  to  the  use  of  the 
eotnmonwealth.  In  the  recent  cases  of  Van 
Beil's  E>Btate  and  Otto's  Estate,  257  Pa.  155, 
101  Atl.  316,  the  Supreme  (Tourt  held  that  the 
collateral  inheritance  tax  imposed  by  our  state  is 
upon  the  "dear  value"  of  the  property  or  estate 
passing  to  the  legatee  or  devisee,  and  conse- 
quently the  transfer  tax  imposed  bv  the  law  of 
New  Jersey,  and  thereby  made  a  charge  on  the 
stock  of  its  corporations  belonging  to  a  resident 
or  nonresident  passing  by  will  or  the  intestate 
law,  must  be  deducted,  in  order  to  ascertain  the 
clear  value  of  the  estate  liable  for  collateral  in- 
heritance tax. 

The  decision  in  that  case  makes  it  unnecessary 
for  us  to  enter  npon  any  elaborate  discussion  of 
the  present.  The  tax  which  tbe  commonwealth 
exacts  is  5  per  cent,  of  the  clear  value  of  all 
estates  passing  from  the  person  dying  possessed 
thereof  to  any  other  persons  other  than  those 
specifically  exempted,  and  every  legal  charge 
against  the  estate  must  therefore  be  deducted  be- 
fore tbe  clear  value  can  be  ascertained.  Obvi- 
ously the  dear  value  taxable  under  the  law  of 
this  state  can  only  be  tiius  ascertained  after  the 
payment  of  the  tax  due  to  the  United  States. 
As  Judge  SoDy,  of  the  orphans'  court  of  Mont- 

Somery  county,  well  says  in  Bell's-  Estate,  34 
fontg.  0:  "Otherwise  a  legatee,  devisee,  or 
heir,  or  next  of  kfai  Is  paying  the  commonwealth 
a  tax  upon  something  which  has  not  passed  and 
never  .will  pass  to  him.  Such  a  result  would  be 
unjust  and  highly  inequitable  and  shocking  to 
one's  sense  of  reason  and  justice."  Indeed,  a 
case  might  readily  be  imagined  Where  concurrent 
taxation  at  a  high  rate  might  absorb  the  entire 
estate,  which  would  then  become  almost  like  the 
hereditas  damnosa  of  the  early  Roman  law. 

This  argument  is  not  answered  by  reference  to 
tbe  decisions  holding  that  the  collateral  inherit- 
ance tax  is  technicaUy  a  tax  on  the  right  of  suc- 
cession, for  tbe  question  recurs:  What  Is  the 
thing  to  which  the  right  of  succession  attaches? 
And  that  is  dearly  the  estate  which  passes  after 
it  is  diminished  by  the  deduction  of  the  federal 
tn.  It  Is  not  neceosary  for  us  to  consider  the 
decisions  in  otber  states.  The  view  here  adopted 
is  in  accordance  with  the  decision  of  the  Su- 
preme Judicial  CJonrt  of  Massachusetts  in  Hoop- 
er V.  Shaw,  176  Mass.  190,  SI  N.  E.  361,  under 
the  federal  Revenue  Act  of  June  18,  1898  (30 
Stat.  448,  c.  448),  while  the  contrary  opinion  is 
maintained  in  New  York  (Re  Bierstadt,  173 
App.  Div.  836,  166  N.  Y.  Supp.  168,  following 
earlier  cases  in  that  state).  In  our  state,  Judge 
Solly,  of  the  orphans'  court  of  Montgomery  coun- 
ty, in  Bell's  Estate,  84  Montg.  9,  and  Judge 
Copeland,  of  the  orplians'  court  of  Westmore- 
land oountT,  in  Keistei's  Estate,  85  Lane.  Law 
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B.  49,  haTe  carefallT  examined  this  question, 
and  have  arTired  at  the  same  conclnsion  as  onr- 
eelvea. 

The  court  dismissed  the  exception.  The 
commonwealth  appealed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TER, FRAZER,  MOSCHZISKER,  and  WAL,- 
MNG,  JJ. 

Edwin  S.  Ward,  of  Philadelphia,  and  Wil- 
liam M.  Hargest,  D^uty  Atty.  Gen.,  and 
EYands  Shunk  Brown,  Atty.  Oen.,  for  the 
Commonwealth.  Oeorge  C  Krewson,  of  PhU- 
adelphla,  for  appellee. 

PER  CURIAM.  The  decree  In  this  case 
iB  affirmed,  at  the  cost  of  the  commonwealth, 
on  the  opinion  of  the  learned  court  below  dis- 
allowing Its  dalm. 

(261  Pa.  iB8) 

TAYLOR    T.    CITT    OV    PHILADELPHIA 
et  al. 

(Supreme  Court  of  Pennsylvania.    June  S, 
1918.) 

1.  St/ltutes  «=981— Locai,  OB  Sfboux  Laws 
— Regulation  or  Labor. 

Act  July  6,  1917  (P.  L.  762),  antborizhig 
municipalities  to  provlae  by  ordinance  or  con- 
tract uiat  any  part  or  all  of  work  on  public 
buildinKS  shall  be  done  within  municipal  limits, 
is  a  special  act  violating  Const,  art  3,  i  7,  for- 
bidding special  legislation  regulating  labor  or 
trade. 

2.  Statutes  «=992— Municifalttikb— Cijlssi- 
fication. 

Classification  as  to  governmental  functions 
is  valid  on  ground  that  legislation  adapted  to  one 
municipality  may  be  wholly  unsuited  to  another, 
but  as  to  private  undertakings  in  which  state 
has  no  concern  the  same  reason  tot  classification 
does  not  exist,  and  test  as  to  legislation  as  to 
private  corporations  must  apply. 
8.  MumCIPAI.  COBFO&ATIONB  «=9lll(8)  —  Ob- 

DiNANCB»— "Laws"— Local  ob  Bfbciai.  Lbo- 

ISLATION. 

Ordinances  are  not  "laws"  within  Const,  art. 

3.  {  7,  prohibiting  local  or  special  legislation. 
[Ed.  Note. — For  other  definitions,  see  Words 

and  Phrases,  Vint  and  Second  Series,  Law.] 

4.  MUNICIPAI,  COBFOBATIONB  ®=>336(4)— PUB- 
LIC WOBK— AWABD  TO  LOWEST  BiDDEB. 

Ordinance  of  city  of  Philadelphia,  requiring 
contracts  for  construction  of  public  buildmgs  to 
specify  obligation  of  departments  to  have  stone 
cutting  done  in  city  and  that  proposals  shall  so 
specify,  violates  Act  May  23,  1874  (P.  L.  230), 
in  so  far  as  compliance  would  result  in  award 
to  other  than  lowest  responsible  bidder. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  in  equity  for  Injunction  by  Walter  B. 
Taylor  against  the  City  of  Philadelphia  and 
others.  Demurrer  to  bill  sustained  and  bill 
dismissed,  and  plaintiff  appeals.  Reversed, 
and  record  remitted,  with  direction  to  r^n- 
state  the  bill  with  a  procedendo. 

Argued  before  BROWN,  0.  J.,  and  MES- 
TRBZAT,  POTTE3R,  STEWART,  MOSCH- 
ZISKER, FRAZER,  and  WALLING.  JJ. 

W.  B.  Ldnn,  P.  O.  Newhourg,  Jr.,  H.  B. 
6111,  and  J.  De  F.  Junkln,  aU  of  Philadelphia, 


for  appelant  John  P.  Goimdly,  Joseph  G. 
Magee,  and  E<mest  Lowengrund,  all  of  PUI- 
adelphJa,  tor  appellees. 

FRAZER,  J.  Plaintiff,  a  resident  and  tax- 
payer of  Philadelphia,  filed  his  bill  for  an 
Injunction  against  the  city  of  Philadelphia, 
the  trustees  of  the  Free  Ubrary  of  Philadel- 
phia, and  the  firm  of  John  Gill  &  Sons,  con- 
tractors, and  others,  to  restrain  the  execution 
of  a  OMttract  for  the  construction  of  a  public 
library.  The  court  below  sustained  a  demur- 
rer to  the  bill,  and  this  appeal  followed. 

The  dty.  In  conjunction  with  the  trustees 
of  the  Free  Library  of  Philadelphia,  adver- 
tised for  bids  for  tiie  construction  of  a  new 
library  building;  the  spedflcatlons  contain- 
ing a  clause  that  "bidders  must  fully  ac- 
quaint themselves  with  all  the  legal  and  de- 
partmental regulations  applying  to  contract 
work  In  the  dty  of  Philadelphia,"  and  calling 
attentl<Mi  to  a  provision  for  allowance  of 
credit  to  the  dty  to  be  deducted  from  the 
amount  of  the  contract  price  if  "legally  per- 
missible to  have  the  stone  cut  at  any  place, 
80  that  the  said  cutting  be  not  limited  to  the 
dty  of  Philadelphia."  Attached  to  the  propo- 
sal was  a  copy  of  an  ordinance  approved  No- 
vember 26,  1894,  providing  that  'In  all  con- 
tracts •  •  •  for  the  construction  of  pub- 
lic buildings,  •  •  *  it  shall  be  specified 
that  the  work  of  cutting  and  pr^arlng  such 
stone  for  use  shall  he  done  in  Philadelphia." 
together  with  an  amendment  approved  De- 
cember 28,  1895,  extending  the  provisions  of 
the  earlier  ordinance  "to  all  stone  entering 
into  work  done  under  contract  with  the  dty 
of  Philadelphia,  making  It  obligatory  on  de- 
partments to  have  all  stone  used  in  munid- 
pal  work  cut  and  prepared  In  Philadelphia, 
and  proposals 'for  work  into  which  said  stone 
enters  shall  be  so  worded  as  to  inform  in- 
tending bidders  of  the  provisions  of  this  or- 
dinance." Each  ordinance  also  contains  a 
dense  providing  the  cost  of  cutting  stone 
"shall  not  be  in  excess  of  the  price  paid 
labor  for  like  work  under  private  contract  In 
the  dty  of  Philadelphia."  The  two  lowest 
bidders  for  the  work  were  George  A.  Fuller 
&  Co.  and  John  Gill  &  Sons ;  the  bid  of  the 
former  being  $2,570,000,  subject  to  a  deduc- 
tion of  $155,000  if  the  provision  of  the  ordi- 
nance requiring  the  stone  to  be  cut  in  the 
dty  of  Philadelphia  were  eliminated.  Ibe 
bid  of  the  latter  was  $2,585,000,  with  a  de- 
duction of  $110,000  if  the  provision  as  to  the 
place  of  cutting  st<»ie  should  be  exduded. 
The  bid  of  John  GUI  &  Sons  for  $2,536,000 
was  accepted  as  being  the  lowest  responsible 
bid  for  work  done  within  the  dty  of  Pliila- 
delphla.  The  bid  of  Fuller  &  Co.  is  lower, 
however,  if  the  requirement  as  to  the  place 
of  cutting  stone  be  ellmlnafed,  and  plaintiff 
now  claims  the  contract  was  not  awarded  the 
lowest  responsible  bidder  as  required  by  law, 
contending  the  ordinances  above  mentioned. 
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phla,  are  Invalid. 

[1, 2)  The  act  of  1M7  (section  1)  provides 
It  shall  be  lawful  for  a  municipality,  or  sub- 
division thereof,  "in  the  construction  of  any 
building  or  the  performance  of  any  public 
work,  to  provide,  by  ordinance,  municipal 
regulation,  or  contract,  that  any  portion  or 
all  of  the  work  on  the  said  building,  or  the 
work  on  the  said  public  Improvonent,  shall 
be  done  within  the  territorial  Umit»  of  the 
wild  city,  county,  township,  borough,  or  other 
municipal  dlvlslcm  or  anbdivislon  for  which 
the  said  work  is  bMng  performed."  By  sec- 
tion 2  of  the  act  all  ordinances,  regulations, 
or  contracts  theretofore  made  requiring  any 
portion  of  public  work  to  be  done  within  the 
territorial  limits  of  the  municipality  "are 
hereby  validated."  If  the  act  is  a  proper  ex- 
erdse  of  legislative  power,  a  consideration 
of  the  validity  of  the  ordinances  of  1894  and 
1895,  above  referred  to,  will  be  unnecessary, 
since,  whether  valid  or  not  before  the  act 
of  1917,  they,  as  well  as  any  contracts  ex- 
ecuted pursuant  to  their  authority,  were  vali- 
dated by  that  act;  the  rule  being  that  the 
Legislature  may  confirm  that  which  It  might 
have  previously  authorized.  Donley  v.  Pitts- 
burgh, 147  Pa.  348,  23  Atl.  394,  30  Am.  St 
Kep.  738. 

PlalntlfC  contends  the  Act  of  July  6,  1917 
(P.  li.  752),  Is  local  or  special  legislation  with- 
in the  meaning  of  article  3,  {  7,  of  the  Consti- 
tution, regulating  labor,   trade,   mining,  or 
manufacturing.     A   careful   examination  of 
the  act  in  view  of  the  decision  of  this  court 
in  Commonwealth  v.  Casey,  231  Pa.  170,  80 
Atl.  78,  34  L.  E.  A.  (N.  S.)  767,  leads  to  tlie 
conclusion  this  contention  is  well  founded 
and  should  be  sustained.    While  the  act  is 
not  local  as  to  place,  but  applies  to  all  mu- 
nicipalities, no  adequate  reason  has  been  giv- 
en for  placing  municipalities  in  a  class  with 
respect  to  the  place  of  performing  work  or 
preparing    materials   incident    to    contracts 
for  the  erection  of  public  buildings,  so  as  to 
prevent  the  act  being  special  in  reject  to  its 
subject  within  the  meaning  of  the  above  pro- 
vision of  the  Constitution.    The  subject-mat- 
ter of  the  statute  does  not  relate  to  the  exer- 
cise of  a  governmental  power  or  function  of 
the  municipality  In  which  it  acts  as  represent- 
ative or  agent  of  the  state  in  carrying  out  the 
purpose  of  local  government  for  which  It  was 
created,  but  deals  with  functions  which  con- 
cern only  local  business  and  matters  with  re- 
spect to  which  the  state  Is  not  Interested,  and 
in  tibe  performance  of  which  the  munldpallty 
should  be  regarded  merely  as  a  private  cor- 
poration with  the  corresiKinding  powers  and 
duties  incident  to  such  bodies.    Classification 
-with   respect  to  governmental  functions  has 
I>eeii    uniformly  bdd  proper  on  the  ground 
tbat  legislation  adapted  to  one  municipality 
may  he  totally  unsulted  to  another  by  reason 
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a%e  right  of  a  mnnldpallty  to  require  work 
on  materials  to  be  done  within  the  city  Un>- 
ita  has  not  been  directly  passed  upon,  by  the 
appellate  courts  of  this  state,  and  we  find 
the  decisions  of  other  states  are  not  In  har- 
mcmy;  their  general  trend,  however,  te  to 
hold  sncfa  requirement  invalid  where  its  tend- 
ency is  to  conflict  with  statutory  provisions 
requiring  contracts  to  he  let  to  the  lowest 
reeqponslble  bidder.  A  case  In  point,  Identical 
In  principle,  though  not  on  its  facts,  is  Frame 
V.  Felix,  167  Pa.  47, 81  AtL  376, 27  U.  E.  A.  802, 
where  this  court  held  a  provision  in  the  sped- 
flcations  of  a  municipal  contract  requiring  the 
contractor  to  employ  no  one  not  a  dtlsen  ot 
the  United' States  and  to  pay  not  less  than  a 
stipulated  wage  per  day  to  be  Inconsistent 
with  the  Act  of  May  23, 1889  (F.  U  277),  pro- 
viding that  municipal  work  be  let  to  the 
lowest  responsible  bidder.  In  Commohwealth 
V.  Casey,  supra,  the  Act  of  July  26,  1897  CP. 
Ix  418),  fixing  eight  hours  as  a  day's  work 
for  men  employed  hy  a  municipality,  was 
held  to  be  special  legislation,  and  consequent- 
ly unconstitutionBl.  In  People  ex  reL  Rodg- 
ers  V.  Coler,  166  N.  Y.  1,  59  N.  B.  716,  62  U 
R.  A.  814,  82  Am.  St  Rep.  605,  and  People 
ex  rel.  Treat  v.  Coler,  166  N,  Y.  144,  69  N.  E. 
776,  referred  to  by  counsel  in  argument,  a 
statute  somewhat  similar  to  the  ordinance 
here  in  question  was  held  void  because  It  in- 
vaded rights  of  liberty  and  property  and  also 
conflicted  with  the  commerce  clause  of  the 
federal  Constitution  (article  1,  i  8,  cL  3).  No 
question  was  there  raised  as  to  the  violation 
by  a  municipality  of  a  state  law  requiring 
contracts  to  be  let  to  the  lowest  responsible 
bidder.  In  Allen  v.  Labsap,  188  Mo.  682,  87 
S.  W.  926,  3  Ann.  Cas.  306,  an  ordinance  of 
the  city  of  St.  Louis,  requiring  the  work  of 
dressing  stone  used  in  municipal  contracts 
to  be  done  wltbln  the  limits  of  the  state,  was 
held  valid.  Wlbile  the  city  charter  in  that 
case  contained  a  provision  requiring  the  work 
of  public  improvements  to  be  let  to  the  lowest 
responsible  bidder,  the  court  found,  as  a 
matter  of  fact,  the  restriction  did  not  In- 
crease the  cost  of  the  Improvement  In  tta 
opinion  the  court  said  (188  Mo.  701,  87  8.  W. 
928, 3  Ann.  Caa.  30(1): 

'^f  the  ordinance  tended  to  prevent  competi- 
tion and  to  increase  the  price,  they  [the  appel- 


lants? have  suffered  injury  and  have  eanae  of 
complaint" 

In  St  Louis  Quarry  ft  Construction  Ca  v. 
Von  Versen,  81  Mo.  App.  S19,  wliere  a  similar 
question  arose  under  the  same  ordinance  and 
It  appeared  compliance  with  its  requirement 
had  in  fact  increased  the  cost,  the  ordinance 
was  held  to  conflict  with  the  provisions  of  the 
city  charter  requiring  work  to  be  let  to  the 
lowest  re^Mosible  bidder.  In  (Jemmill's 
Case,  20  Idaho,  732,  119  Pac  298,  41  Ll  R.  A. 
(N.  S.)  711,  Ann.  Cas.  1913A,  76,  a  statute 
requiring  probllc  printing  and  binding  and 
statlcmery  work  to  be  done  within  the  state 
and  county  where  used  was  held  valid,  and 
the  same  rule  was  followed  la  Tribune  Print- 
ing &  Binding  Co.  v.  Barnes,  7  N.  D.  691,  75 
N.  W.  904,  where  there  was  in  existence  a 
statute  requiring  contracts  to  be  let  to  the 
lowest  bidder;  but  it  was  said  in  the  latter 
case  (7  N.  D.  596,  76  N.  W.  906)  that  such 
provislcm  "must  be  construed  with  reference 
to  the  requirement  embraced  in  section  1807, 
Revised  Codes  [requiring  all  county  printing 
to  be  done  in  the  state  and  If  practicable  la 
the  county  ordering  the  same],  and  therefore 
that  the  competitive  bidding  must  be  restrict 
ed  to  those  who  can  and  will  do  the  work 
within  the  state.  The  last-mentioned  section 
became  a  law  later  in  point  of  time,  and,  by 
Its  tenns,  necessarily  modifles  the  earlier  en- 
actment" The  last  two  cases  were  both  reg- 
ulations by  statute  and  not  by  ordinance,  and 
the  Dakota  case  was  one  of  a  subsequent  stat- 
ute modifying  an  earlier  one.  Neither  was 
an  Instance  of  a  municipal  ordinance  con- 
taining provisions  conflicting  with  express  en- 
actments of  an  earlier  statute. 

An  act  of  the  Legislature  can,  of  course, 
be  modified  by  the  Legislature  Itself.  No 
case  has  been  found  which  is  direct  authority 
to  sustain  the  validity  of  municipal  ordinanc- 
es such  as  are  here  in  question  where  the  ef- 
fect is  to  conflict  with  an  express  statutory 
provision  requiring  contracts  to  he  let  to  the 
lowest  responsible  bidder,  ^lat  the  cost  here 
has  been  Increased  because  of  the  ordinances 
cannot  be  disputed  in  view  of  the  difference 
in  the  bids  of  both  oontestantft.  From  what 
has  been  said  the  Judgment  of  the  oomt  be- 
low must  be  rev«ned. 

The  Judgment  is  reversed,  and  the  record 
is  remitted,  with  directions  that  the  UU  be 
reinstated  with  a  procedenda 
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GRBBNHALOH  ▼.  BABBEB.  (NO.  6ZU7.) 

(Supreme  Court  ot  Rhode  Island.    Nov.  7, 
1918.) 

1.  MUniOIPAI.  COBPOBATIOIIS  «=»705(1)— COL- 
LISION—DUTY  OF  Dbiteb  of  Automobilb— 
Instruction. 

In  action  for  injury  sustained  by  pedestrian, 
when  struck  by  defendant's  automobile  moving 
in  the  same  direction  on  an  avenue,  instruction 
that  it  was  defendant's  duty  to  use  all  possible 
care  to  avoid  collision  was  erroneous. 

2.  Tkial  e=r»243— Contdsinq  Instbuotions. 

In  action  for  injury  sustained  bv  plaintiff 
pedestrian,  when  struck  by  defendant  s  automo- 
bile, instruction  that  driver  of  automobile  must 
use  all  possible  care  to  avoid  injuring  pedestrian 
and  instruction  that  he  must  use  the  care  of  an 
ordinarily  prudent  man  are  confusing  and  mis- 
leading. 

8.  New  Tbial  «s>39— Obounds— S>bborxot78 
instbtjcti0n8.  , 

In  action  for  injury  sustained  by  plaintiff 
pedestrian,  when  struck  bv  defendant's  automo- 
bile moving  in  the  same  direction  on  an  avenue, 
instructing  that  it  was  defendant's  daty  to  use 
all  possible  care  to  avoid  collision  was  such  er- 
ror as  entitles  defendant  to  new  triaL 
4.  Tbial  'S=>250  —  Instbuctions  Not  Stjp- 
PORTED  BT  Allegation  and  Proof. 

Where  plaintifrs  declaration  alleged  that 
she  was  struck  by  defendant's  automobile,  and 
her  testimony  was  to  that  effect,  an  instruction 
authorizing  recovery,  if  her  companion  was 
struck  in  such  way  as  to  result  in  her  injury, 
was  erroneous. 
6.  Damages   «=9216(7)  —  Futubb   Pain   and 

SUFFEBING— InSTBUOTION. 

Instruction  as  to  recovery  for  future  pain 
and  suffering  held  objectionable,  where  it  did  not 
explain  that  to  warrant  such  recovery  future 
pain  or  suffering  must  be  reasonably  certain  to 
follow  injury. 

6.  Afteal  and  Ebbob  ®=>1050(1)— Habuless 
Bbbob— TEBTiKoirr  Albeadt  Oitkn. 

Where  testimony  that  plaintiff  was  nervous 
had  been  introduced  without  objection,  permit- 
ting her  physician  to  testify  that  she  was  gen- 
erally nervous,  and  complained  of  loss  of  sleep, 
was  without  error, 

Exceptions  from  Superior  Court,  Kent 
County ;   Edv^ard  W.  Blodgett,  Judge. 

Action  by  Bertha  Greenhalch  against  Thom- 
as H.  Barber.  Verdict  for  plaintiff,  motion 
for  new  trial  denied,  and  defendant  brings 
exceptions.  Case  remitted,  with  directions  to 
grant  new  trial.' 

Qulnn  &  Eeman,  of  Providence,  for  i^ain- 
tlff.  Wayne  H.  Whitman,  Waterman  & 
Oreenlaw,  and  Charles  E.  Tllley,  all  of  Provt- 
dence,  for  defendant 

PER  CURIAM.  TbiB  is  an  action  of  tres- 
pass on  the  case  for  negligence,  which  was 
tried  before  a  jury,  and  wliich  resulted  in 
a  verdict  for  the  plaintiff  for  $900.  The  de- 
fendant's motion  for  a  new  tdal  was  denied 
by  the  trial  justice,  and  the  case  la  now  be- 
fore this  court  upon  the  defendant's  bill  of 
exceptions  by  which  objection  is  taken  to 
certain  rulings  of  the  trial  justice  spedfled 
therein. 

The  plaintiff, .  on  the  9th  day  of  March, 
1917,  between  8  and  9  o'clock  p.  m.,  was  walk- 


avenue,  a  public  highway  in  tlie  town  of 
West  Warwick.  Warwick  avenue  is  a  state 
highway  whldi  runs  approximately  east  and 
west.  The  highway  is  macadamized  In  the 
center,  and  at  either  side  of  the  macadam 
tbere  Is  the  ordinary  dirt  surface,  but  there 
is  PD)  sidewalk.  The  plaintiff  testifies  that 
she  was  walking  in  a  westerly  direction  on 
the  left-hand  side  of  the  avenue,  and  that 
her  companion,  Mr,  Carr,  was  walking  on 
her  right-hand  aide,  between  her  and  the  ma- 
cadam part  of  the  road;  that  while  in  this 
part  of  the  highway  she  was  struck  by  an 
automobile  operated  by  the  defendant,  which 
came  from  behind  her ;  that  she  did  not  see 
the  automobile,  or  hear  any  warning  signal ; 
tliat  the  automobile  struck  her  on  her  right 
hip  and  dragged  her  on  the  ground  a  dis- 
tance of  about  80  feet,  inflicting  certain  in- 
juries for  which  suit  was  brought;  that 
she  did  not  see  what  happened  to  her  com- 
panion, Mr.  Carr;  and  that  when  she  first 
realized  anything  alter  being  struck  she  was 
lying  on  her  face  on  the  ground.  - 

Defendant  testified  that,  he  saw  the  plain- 
tiff and  her  companion  on  the  right-hand  side 
of  the  road  ahead  of  him,  and  that  he  was 
then  100  or  160  feet  distant  from  them ;  that 
he  blew  his  horn  and  'turned  to  the  left  to 
pass  them,  but,-  before  he  reached  them, 
they  crossed  to  the  left  side  of  the  road,  and 
he  then  swung  his  automobile  to  the,  right  in 
order  to  pass  them ;  that  he  was  going  12  or 
16  miles  an  hour  when  he  first  saw  them ; 
that  his  automobile  simply  touched  the  man, 
who  was  on  the  right-hand  side  of  the  plain- 
tiff, and  that  he  stopped  within  5  or  6  feet 
after  touching  him;  that  the  man  was  not 
knocked  down,  and  that  the  automobile  did 
not  run  into  the  plaintiff  at  all ;  and  that  she 
was  not  knocked  down  and  dragged  in  the 
highway,  as  she  claimed. 

The  only  vritnesses  at  the  trial  who  testi« 
fled  In  regard  to  the  accident  were  the  plain- 
tiff and  the  defendant.  Mr.  Carr  did  not  ap- 
pear as  a  witness,  and  his  absence,  as  claim- 
ed by  the  plaintiff,  was  due  to  the  fact  that 
he  was  out  of  the  state,  in  the  United  States 
naval  service,  at  the  time  of  the  trlaL  The 
court  charged  the  jury  In  part  as  follows: 

"Now,  I  will  charge  you,  gentlemen,  that  as 
a  matter  of  law  it  was  the  duty  of  the  driver 
of  the  automobile,  when  he  observed  people 
walking  in  the  highway  in  front  oi  his  ma- 
chine, in  the  first  {dace  to  give  a  warning  by 
blowing  his  horn,  or  by  such  signal  as  is  pro- 
vided for  giving  warning  on  his  automobile.  It 
is  also  his  duty  to  use  all  possible  care  not  to 
collide  with  these  people  who  are  walking." 

In  another  part  of  the  charge  the  court 
also  Instructed  the  jury: 

"It  is  for  you  to  determin»— and  it  is  the 
first  point  that  you  will  have  to  determine — 
as  to  whether  he  did  use  such  care  as  an  ordi- 
narily prudent  man,  using  a  dangerous  vehicle, 
like  an  automobile,  should  use  in  all  these  dr- 
cnmstances  and  under  the  testimony  as  it  baa 
been  disclosed  to  you." 


^s»For  other  easas  m*  uuue  topic  and  KBT-NUUBBUl  la  all  Ker-Nomberad  Ulgeats  Bii;d  Indozei 
I04A.-49 


770 


104  ATLANTIC  RBFOBTBB> 


(N.Ji 


At  the  conclusion  of  the  charge  the  de- 
fendant took  exception  to  that  part  of  the 
charge  In  which  the  court  stated: 

"It  is  also  his  duty  to  use  all  possible  care 
not  to  collide  with  these  people  who  are  walk- 
ing." 

[1-S]  We  think  that  the  action  of  the  court 
In  failing  to  correct  the  charge  was  error. 
FYom  the  quotation  already  made,  it  is  ap- 
parent that  the  court  had  in  mind  the  correct 
rule  of  law ;  that  is,  that  the  defendant  was 
only  bound  to  use  such  care  as  an  ordinarily 
prudent  man,  using  a  dangerous  vehicle,  like 
an  automobile,  should  use  in  all  the  drctun- 
stances.  The  defendant  was  not  bound  to 
use  all  possible  care  to  avoid  a  collision,  and 
the  instruction  to  this  effect  was  clearly  er- 
roneous. The  instructions  In  regard  to  the 
iduty  of  care  on  the  part  of  the  defendant 
were  conflicting  and  confusing.  The  atten- 
tion of  the  court  was  called  to  the  error  com- 
plained of,  and  an  opportunity  was  thus  giv- 
en to  the  court  to  correct  the  error,  and  the 
refusal  of  the  court  to  modify  the  charge  as 
suggested  by  the  defendant  was  error  of  such 
character  that  we  think  that  the  defendant  is 
entitled  to  a  new  trial. 

[4]  The  attorney  for  the  defendant  request- 
ed the  court  to  charge  the  Jury  that,  if  the 
plaintiff  was  not  struck  by  the  defendant's 
automobile,  the  verdict  must  be  for  the  de- 
fendant. The  court  refused  to  make  this 
charge  as  requested,  but  did  charge  as  fol- 
lows: 

"Of  course,  that  is  an  issue  In  the  case.  Mr. 
Barber  daims  that  he  did  not  hit  her  at  all. 
She  claims  she  was  hit.  Of  course,  if  he  didn't 
hit  her  directly,  that  is  one  thing;  but  if  she 
were  in  such '  a  position,  and  yon  should  so 
find  from  the  testimony,  in  walking  with  her 
companion,  that  it  was  the  blow  to  her  com- 
panion that  caused  her  injury,  then  I  would 
charge  yon  that,  in  case  you  find  that  he  was 
guilty  of  negligence  in  striking  her  companion, 
he  would  be  liable  for  any  injuries  she  may 
have  suffered  from  that  blow." 

The  exception  of  the  defendant  to  this 
particular  part  of  the  charge  must  also  be 
sustained.  The  plaintiff  in  her  declaration 
alleged  that  she  was  struck  by  the  automo- 
bile, and  dragged  along  the  ground  as  a  re- 
sult thereof,  and  her  testimony  was  to  that 
effect  There  was  no  claim  made  by  the 
plaintiff,  nor  was  there  any  evidence  which 
would  warrant  the  finding,  that  it  was  the 
blow  to  ber  companioa  which  caused  the 
plaintiff's  Injury.  The  effect  of  this  part  of 
the  charge  was  to  authorize  the  Jury  to 
find  a  verdict  for  the  plaintiff  on  a  state  of 
facts  neither  alleged  nor  proved  by  her.  The 
issue  in  the  case  was  clearly  an  issue  of  ve- 
racity between  the  plaintiff  and  the  defend- 
ant, and  we  think  that  the  part  of  the  charge 
last  referred  to  was  erroneous  In  the  circum- 
stances. 

[6]  The  defendant  also  excepts  to  the  fol- 
lowing part  of  the  diarge  in  regard  to 
damages: 


"I  have  already  charged  you  that  you  are  en- 
titled to  give  ber  such  damages  as  you  believe 
she  has  proved  for  such  pain  and  suffering  as 
you  think  she  will  undergo  in  the  future." 

Defendant,  in  stating  his  exception,  said: 
"We  claim  that,  to  recover  for  future  injuries 
or  suffering,  it  must  be  reasonably  certain  un- 
der the  testimony  to  follow." 

This  part  of  the  charge  should  have  been 
explained  to  the  Jury  as  requested  by  the 
defendant,  although.  If  this  wore  the  only 
objection  to  the  charge,  we  should  not  deem 
it  of  sufficient  gravity  to  warraat  a  new  trial. 

[I]  Defendant  also  claims  that  the  trial 
court  erred  in  the  admission  of  certain  tes- 
timony of  Dr.  Chagnon.  PlalntUTs  counsel 
asked  the  doctor  In  regard  to  his  client's 
general  nervous  condition,  to  which  the  doc- 
tor replied  that  she  was  generally  nervous, 
and  complained  of  loss  of  deep.  To  this 
testimony  the  defendant  objected,  on  the 
ground  that  no  dalm  had  been  made  in  the 
bill  of  particulars  filed  in  the  case  la  regard 
to  any  nervous  condition.  We  do  not  con- 
sider this  objection  of  much  weight,  as  the 
testimony  evidently  had  reference  to  a  tem- 
porary, rather  than  a  permanent,  condition  of 
nervousness.  There  had  been  other  testi- 
mony that  the  plaintiff  was  nervous,  which 
had  been  given  without  objection  by  the  de- 
fendant, and  we  do  not  find  any  error  In  the 
ruling  complained  of. 

For  the  reasons  stated,  the  case  is  remitted 
to  the  superior  court,  with  dlrectlcm  to  grant 
a  new  trial  to  the  defendant. 


(8»  N.  J.  Bd.  tu) 
WATTBR8  et  al.  v.  IdATOR  AND  CX)MMON 
COUNCIL  OF  BATONNE  et  al. 
<No.  45/282.) 

(Court  of  Chancery  of  New  Jersey.     Sept.  17, 
1»18.) 

(Bi/Ualu*  hp  the  Court) 

1.  EquiTT  €=>263— AwswBK  m  Lieo  or  Pusa 
— Motion  to  Strike. 

The  legal  sufficiency  of  a  defense,  which  un- 
der the  old  practice  would  have  been  present- 
ed by  a  plea,  and  which  would  be  tested  by 
setting  down  the  plea  for  hearing,  is  now  prop- 
erly tested  under  rules  67,  6S,  and  75  (100  Atl. 
xii,  ziil)  bv  motion  to  strike  out  the  answer  fijed 
in  lieu  of  plea,  or  that  portion  of  th;  answer 
raising  the  defense. 

2.  Injunction  «=>88— ExPKNDrnjai  of  Fob- 
Lic  Money— ExcEssivK  Aicohnt. 

The  rule  is  established  for  this  court  that, 
where  the  price  to  be  paid  by  a  monicipidity  is 
so  excessive  as  to  shock  the  conscience,  the 
court  may  properly  interfere  by  injunction  to 
save  the  municipality's  money  from  willful 
waste  or  fraudulent  diversion.  McKinley  v. 
Freeholders  of  Union  County,  29  N.  J.  Eq,  164; 
McCormick  v.  New  Brunswick,  8S  N.  J.  Kq.  1, 
89  Atl.  10S4. 

3.  Injunction  4=)>87— Isaus  or  Bonos— Use 
or  Pbockeds. 

The  provisions  of  subdivision  3  of  section 
2  of  chapter  262  of  the  Laws  of  1916  (P.  L.  p. 
525),  as  amended  by  chapter  240,  g  2,  of  the 
Laws  of  1917  (P.  L.  p.  803),  commonly  known 
as  the  FiersoD  Act,  and  which  act  is  designed 
to   provide   for  a  uniform   meAod   of  issuing 
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bonds  by  munidpalities,  and  which  sabdirlsion 
proTidea  that  after  20  da^s  after  the  publica- 
tion of  the  itatemeot  referred  to  in  the  act 
the  ordinance  or  resolution  shall  be  conclusive- 
ly presumed  to  have  been  duly  and  regularly 
passed  and  to  comply  with  the  proTisions  of  the 
act.  or  any  other  act,  and  that  the  validity  of 
audi  ordinance  or  resolution  should  not  be 
qaestioned,  except  in  a  suit  commenced  prior 
to  the  expiration  of  such  20  days,  do  not  pre- 
.▼ent  a  court  of  equity  from,  after  the  expira- 
tion of  the  20  days,  enjoining  the  municipality 
from  using  the  proceeds  of  bonds  in  the  man- 
ner contemplated  by  the  provisions  of  its  ordi- 
nance, nor  from  enjoininfc  the  isauance  of  the 
bonds,  and  answers  filed  m  lieu  of  plea  setting 
up  the  expiration  of  the  20-day  period  will  be 
stricken  out  as  presenting  no  defense. 
4.  MUNIOIPAI.    COBPORATIONS     <es»817(2)— la- 

BUANCB  or  Bonds— CoNBTBucTiow  of  Stat- 

TITE. 

The  purpose  of  the  provisions  of  the  subdi- 
vision  is  to  prevent  an  attack  which  will  affect 
the  validity  of  the  bonds  issued  under  the  act, 
and  such  is  not  the  effect  of  the  proceedings 
referred  to. 

Bill  by  William  Watters  and  another 
against  the  Mayor  and  Common  Council  of 
Bayonne  and  others.  On  motion  to  strike  out 
answers  filed  by  defendants  in  lien  of  pleas- 
<zranted,  with  leave  to  file  answers  on  the 
merits  within  10  days. 

Bobert  Carey,  of  Jersey  City,  for  complain- 
ants. James  Benny,  of  Bayonne,  and  OUbert 
Collins,  of  Jers^  City,  for  defendants. 

LANS,  V.  C.  [1]  This  is  a  motion  to  strike 
out  answers  filed  by  defendants  in  lieu  of 
pleas.  Under  the  old  practice  the  defense 
would  be  set  up  by  pleas,  and  the  pleas 
would  be  set  down  for  hearing  to  test  their 
legal  sufficiency.  Under  the  present  practice 
the  objection  is  made  by  motions  to  strike 
out.  Bules  67.  68,  and  75  (100  Atl.  xli,  xlii). 
The  question  Is  v^etber  the  answers  present 
a  legal  defense. 

[2-4]  The  bill  is  filed  upon  the  authority 
of  McElnley  y.  Chosen  Freeholders  of  Union 
County,  29  N.  J.  Eq.  164,  and  McCormlck  ▼. 
Mayor  and  Common  Council  of  the  City  of 
New  Brunswick,  83  N.  J.  Eq.  1,  89  Atl.  1034, 
to  enjoin  the  city  of  Bayonne  from  purchas- 
ing a  waterworks  system  at  a  price  alleged 
to  be  so  excessive  as  to  shock  the  conscience. 
In  such  a  case  the  Chancellor,  In  McCormlck 
V.  New  Brunswick,  said  that  this  court  might 
properly  interfere  by  injunction  to  save  the 
city's  money  from  willful  waste  or  fraudu- 
lent diversion.  The  answers  set  up  that  pro- 
ceedings were  taken  by  the  city  under  the 
provisions  of  chapter  252  of  the  Laws  of 
1916  (P.  L.  1916,  p.  625),  as  amended  by  chap- 
ter 240  of  the  Laws  of  1917  (P.  L  1917,  p. 
808),  to  raise  moneys,  through  a  bond  issue, 
for  the  purchase  of  the  waterworks,  and  that 
all  proceedings  were  in  strict  accordance 
with  the  act,  and  that  more  than  20  days  hay- 
ing elapsed  afteir  the  publication  of  the  state- 
ment signed  by  the  clerk  in  accordance  with 
the  provisions  of  section  2  before  the  com- 
mencement of  this  suit,  the  complainant  is 


barred  under  the  provisions  of  section  2,  sub- 
division 3,  from  questioning  the  validity  of 
the  ordinance  or  of  any  bonds  issued  in  ac- 
cordance therewith. 

No  bonds  have  actually  been  issued,  nor  do 
I  think  it  would  make  any  difference  if  they 
tiad  been.  The  purpose  of  the  act,  commonly 
called  the  Plerson  Act,  la  to  provide  for  a 
uniform  method  of  issuing  bonds  by  munlci- 
'palltles.  The  purpose  of  subdivision  3  of 
section  2  lai  to  prevent  any  action  after  the 
expiration  of  the  20-day  period  which  would 
«ast  a  cloud  upon  the  validity  of  the  txmds. 
It  is  true  that  subdivision  3  forbids  an  attack 
upon  the  ordinance  or  resolution  after  the 
expiration  of  the  period  fixed  which  ordi- 
nance or  resolution,  in  the  language  of  the 
subdivision,  shall  be  conclusively  presumed  to 
have  been  duly  and  regularly  passed,  and  to 
comply  with  the  provisions  of  this  or  any 
other  act.  The  ordinance  or  resolution  re- 
fMTed  to,  however,  will  be  found  by  refer- 
ence to  the  act  to  be  an  ordinance  or  resolu- 
tion authorizing  the  Issuance  of  bonds,  not  an 
ordinance  pr  resolution  authorizing  the  mak- 
ing of  the  improvement,  or  what  not,  for 
which  the  proceeds  of  the  bonds  are  to  bo 
used.  While  the  ordinance  in  the  instant 
case  authorizing  the  purchase  of  the  water- 
works was  incorporated  in  the  same  docu- 
ment as  the  ordinance  authorizing  the  issu- 
ance of  bonds,  there  is  In  reality  two  distinct 
Steps  in  the  procedure. 

My  conclusion  is  that  the  provisions  of 
subdivision  3,  section  2,  prevents  only  an  at- 
tack upon  the  regularity  and  validity  of  so 
much  of  the  ordinance  as  provides  for  the 
Issuance  of  bonds.  Assuming  that  the  ordi- 
nance providing  for  the  Issuance  of  bonds 
has  been  regularly  passed  and  is  valid,  and 
that  any  bonds  issued  under  it  would  be  val- 
id obligations  of  the  mtmlclpality,  there  Is 
nothing,  I  think,  which  will  present  a  court 
of  equity  from  enjoining  the  city  from  using 
the  proceeds  Of  the  bonds  in  such  manner  as 
will  violate  any  equitable  right  of  the  in- 
habitants of  the  municipality.  Nor  do  I 
think  that,  assuming  the  r^nlarity  and  valid- 
ity of  the  ordinance  directing  the  issuance  of 
bonds  and  that  the  dty  has  the  power  to  Is- 
sue the  bonds,  there  is  anything  to  prevent  a 
court  of  equity  from  enjoining  the  municipal- 
ity from  exercising  the  power  which  It  has 
derived  through  the  passage  of  the  ordinance 
in  an  unconscionable  manner,  and  that  there- 
fore, if  the  bonds  have  not  yet  been  Issued, 
their  issue  may  be  restrained,  notwithstand- 
ing that  the  period  provided  for  in  subdlvl- 
sion  3  of  section  2  within  which  an  attack 
must  be  made  upon  the  ordinance  has  expir- 
ed. By  so  holding,  the  rights  of  holders  of 
bonds  issued  under  the  act  will  be  fully  pro- 
tected, and  yet  the  court  will  not  be  preclud- 
ed from  prevenflng  a  fraudulent  diversion  of 
funds.    In  many  cases  ihe  fraud  may  not  be 


«S9Far  otber  eases  *«■  same  ti^ia  and  KBY-NUUBBR  la  all  Key-Numbarsd  Digests  and  Indexas 


Digitized  by 


Ljoogle 


772 


104  ATLANTIC  REPOBTBB 


(K.Jt. 


dlMOvered,  or  be  dlacoverable,  ontll  after  the 
expiration  of  the  short  period  fixed  by  the 
statnte. 

I  win  advise  an  order  striking  out  the  an- 
swers filed  In  Ilea  of  pleas,  and  giving  de- 
fendants 10  days  within  which  to  file  an- 
swers on  the  merits.  Will  counsel  kindly  pi»- 
sent  orders  at  onc& 

(SS  N.  J.  Hq.  MS) 

LAWRBNOB  v.  PROSSBB. 

(Coott  of  Chancery  of  New  Jersey.     Ang.  !&> 
1918.) 

1.  Chaxitibs  «=»10— Bbquebt  to  Bbect  Moh- 
TJMBNr— Vauditt. 

Testatrix  ml^ht  lawfully  give  her  residuary 
estate  in  money  to  a  town  in  the  state  of  Maine 
for  the  erection  of  a  monument  to  the  memory  of 
her  brother,  a  prominent  citizen  of  that  town. 

2.  Chabitibs  0=320(5)  —  Powkb  to  Aocepi 
Beqitebt— Common  and  Statute  Law. 

Under  the  common  law,  as  wdl  as  under  the 
express  statute  law  of  the  state  o(  Maine,  the 
town  of  Buckmort,  Me.,  had  capacity  to  receive 
a  residuary  gift  of  money  and  apply  it  as  di- 
rected by  testatrix  to  the  erection  of  a  monument 
to  the  memory  of  her  brother,  a  prominent  citi- 
sen  of  that  town. 

8.  Chabities  «=>2S— Bequest  tob  EBEOTioif 
or  Monument— VAUDrrT—DiBCBETiON. 

A  residuary  bequest  of  money  to  a  town  for 
the  erection  of  a  monument  to  the  memory  of 
testatrix's  brother,  a  prominent  citisen  of  the 
town,  otherwise  valid,  was  not  invalid  because 
testatrix  left  the  site  and  details  to  the  discre- 
tion of  the  proper  town  authorities. 
4.  Perpetuities  e=>7(l)— Bequest  to  Con- 
stkuct  Monument. 

A  residuary  bequest  of  money  to  a  town  for 
construction  of  a  monument  to  the  memory  of 
testatrix's  brother  was  not  subject  to  the  rule 
against  perpetuities,  unless  the  construction  was 
pojstponed  to  a  period  exceeding  a  life  or  Uvea  in 
being  and  21  years. 

Bill  by  one  Lawrence  against  Judson  C. 
Prosser,  executor  of  the  wlU  of  Mrs.  Emma 
H.  £>eaD,  deceased.  Decree  for  complain- 
ant. I 

See,  also,  101  Aa  1040. 

The  will  of  Mrs.  Bmma  H.  Dean,  after 
giving  certain  legacies.  Including  a  Ufe  in- 
terest, and  directing  the  conversion  of  lier 
property  into  cash  for  investmait,  provided 
as  follows: 

"After  the  death  of  said  Luman  Warren  Law- 
rence I  order  and  direct  the  said  Judson  C.  Pros- 
ser to  turn  over  to  the  town  of  Bucksport.  Maine, 
the  balance  of  said  sum,  including  all  interest, 
accumulations  and  additions  thereto,  less  the 
amount  paid  during  the  lifetime  of  the  said  Lu- 
man Warren  Lawrence  and  less  the  disburse- 
ments of  the  said  Judson  O.  Prosser  and  his 
commissions  for  carrying  out  his  duties  as  trus- 
tee and  executor,  as  hereinafter  mentioned;  the 
said  sum  to  be  received  by  the  town  of  Bocks- 
port,  Maine,  aforesaid,  to  be  used  by  it  for  the 
express  pnrpose  of  erecting  a  monument  to  the 
memory  of  my  brother  Lnman  Warren;  the  site 
of  said  monument  and  the  details  thereof  to  be 
left  to  the  judgment  and  discretion  of  the  proper 
town  authorities," 

Scott  German,  Frank  B.  Bradner,  and  Rob- 
ert H.  McCarter,  all  of  Newai*,  for  com- 
plainant.  Tlieodore  D.  Gottlieb  and  Hugji  B. 


Reed,  both  of  Newark,  for  executor.  Bd- 
ward  Q.  Keasbey.  <A  Newark,  for  town  of 
Bucksport 

STEVENS,  V.  a  This  seems  to  be  a  very 
simple  case.  The  only  question  is  whether 
Mrs.  Dean  could  lawfully  give  her  residuary 
estate  to  the  town  of  Bucksport,  for  the  erec- 
tioD  of  a  monument  to  the  memory  of  her 
brother,  a  prominent  citizen  of  that  town. 

[1]  First  Could  she  lawfully  give  It  for 
that  purpose?  That  she  could  is  decided  In 
Detwlllcr  v.  Hartman,  37  N.  J.  Eq.  347.  The 
dedslons  are  all  one  way,  and  the  very  cases 
relied  upon  by  complainants'  counsel  (In  re 
Ogdoi,  26  R.  L  873,  65  AtL  838;  In  re  Fan- 
cher,  166  Cal.  X3,  103  Pac  200,  28  L.  B.  A. 
[N.  S.]  044,  18  Ann.  Cas.  1157)  assume  that 
the  right  exists. 

[1]  Second.  Has  the  town  of  Bucksport 
capacity  to  receive  the  gift  and  apply  It  as 
directed?  In  the  recent  case  of  Guild  v. 
Newark,  87  N.  J.  Bq.  88,  88  Atl.  120, 1  had  oc- 
casion to  consider  the  right  of  the  dty  of 
Newark  to  accept  a  gift  of  land  for  a  park. 
I  came  to  the  conclusion  that  a  municipal 
corporation  had,  by  the  common  law,  without 
the  aid  of  statute,  power  to  take  sndi  a  de- 
vise. "Not  only,"  it  was  said,  "may  munici- 
pal corporations  take  and  hold  the  prcqtwty 
In  their  own  right  by  direct  gift  conveyance, 
or  devise,  but  the  cases  firmly  establish  the 
principle  that  such  corporations,  at  least  in 
this  country,  are  capable,  unless  specially  re- 
strained, of  taking  property,  real  or  personal, 
in  trust  for  purposes  germane  to  the  objects 
of  the  corporation." 

When  one  considers  that  dvlllied  commu- 
nities have  in  all  ages  adorned  their  ways 
and  parks  with  memorials  of  the  Illustrious 
dead,  it  is  idle  to  assert  that  columns  and 
statuary  have  no  pTt^>er  place  in  them. 
Whether,  without  legislative  authorl^,  a 
municipality  may  or  may  not  spend,  upon  ob- 
jects of  this  character,  money  raised  by  taxa- 
tion, it  is  certain  that  it  may  take  them  by 
gift  or  bequest.  Llbby  ▼.  City  of  Portland, 
106  Me.  374,  74  Afl.  805,  20  L.  R.  A.  (N.  S.) 
141,  18  Ann.  Cas.  647. 

The  town  of  Bucksport  has  not  only  this 
common  law  right;  it  has  I^slatlve  sanc- 
tion besides.  The  Maine  statute  (Rev.  St  c. 
4,  g  82)  provides  that — 

"Any  city  or  town  may  receive  money  by  dona- 
tion or  legacy  in  trust  for  benevolent,  religious 
or  educational  purposes,  for  the  erection  of  and 
maintenance  of  monuments,  and  for  the  benefit 
of  public  cemeteries  and  lots  therein;  provided 
that  the  city  or  town  lawfully  consents." 

By  the  laws  of  this  state,  therefore,  the 
testatrix  has  the  right  to  make,  and  by  the 
laws  of  the  state  of  Maine,  Budcsport  has 
the  right  to  receive  a  gift  of  this  character. 

[3]  I  vtrin  notice  briefly  some  of  the  objec- 
tions made  to  its  validity.  It  is  said  that  the 
diolce  of  the  site  and  the  details  of  the  work 
are  left  to  the  discretion  of  the  town,  and 
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AU.  loe».  It  is  obvious  t&at  tne  discretion 
bere  given  is  not  wider  than  tbat  which,  In 
a  gift  of  this  kind  is  generally  and  necessa- 
rily glren.  If  testator  directs  a  honse  to  be 
built  for  his  widow  or  child,  or  a  portrait 
to  be  painted,  is  the  direction  'invalidated 
becauBe  he  leaves  the  details  of  the  work 
to  the  discretion  of  the  person  to  whom  It  is 
committed? 

14]  Agaii^  It  is  said  that  the  bequest  is 
void,  because  it  violates  the  rule  against  per- 
petuities. The  will  directs  the  money  to  be 
applied  not  for  maintenance,  but  for  construc- 
tion and  construction  only.  To  the  case  of 
such  a  bequest  the  law  of  perpetuities  can 
have  no  application  unless  the  construction  be 
postponed  to  a  ];>eriod  exceeding  a  life  or  lives 
In  being  and  21  years.  There  is  a  palpable 
fallacy  underlying  much  of  complainants'  ar- 
gument on  this  head.  It  Is  that,  because  a 
monument  is  likely  to  last  beyond  the  legal 
period,  the  case,  is  one  of  perpetuity.  .  The 
same  might  be  said  of  any  structure  likely  to 
endure.  The  case  of  Morrlstown  Trust  Co.  v. 
llorrlstown,  82  N.  J.  Eq.  521,  81  Atl.  tse,  la 
appealed  to.  Testator  made  a  bequest  of 
money  for  the  bronze  and  giranite  base  of  a 
flag  staff  in  a  public  park.  Howell,  V.  O., 
held  that  it  was  void.  The  case  was  correct- 
ly decided,  for  the  base  was  to  be  built  with 
the  consent  of  the  trustees  of  the  park,  and 
this  consent  was  refused.  That  was  the 
main  ground  of  decision.  The  statement,  no 
doubt  Inadvertently  made,  that  the  gift  in- 
fringed upon  the  rule  against  perpetuities, 
was  obviously  erroneous,  if  the  structure  was 
to  be  completed  and  handed  over  within  the 
legal  time. 

A  con.slderable  part  of  the  argument  was 
devoted  to  the  question  of  the  meaning  of  the 
word  "monument."  Does  it  mean  a  shaft, 
or  a  statue,  or  does  it  mean  a  building  like 
a  library  or  town  hall,  tbat  would  come  with- 
in the  definition  of  a  charity?  In  the  view  I 
have  taken  the  question  Is  not  now  material. 
Whether  testatrix  Intended  a  charity  or  not, 
her  gift  was  to  have  its  full  effect  within  the 
legal  period,  and  so  in  either  aspect  is  valid. 

(79  N.  H.  78) 

RICHMOND  V.  TOWN  OF  BETHI/BHEM. 

(Supreme  Court  of  New  Hampshire.    Grafton. 
Oct  1,  1»18.) 

1.  Tbiat.    ®=>a60(l)— iRSTBUonoRs— Rkfusal 
»  OP  Reqtjestb. 

Exceptions  to  denial  of  instructions,  lub- 
stantiaTly  included  in  charge  given,  cannot  be 
sustained. 

2.  Tbial  «=>252(S>— IWBTBtJOTioRS  Not  Sup- 
ported BT  I^riDENCEi— Refusal. 

Where  it  did  not  appear  at  what  rate  of 
speed  deceased's  antomobue  was  going  when  it 
went  over  the  embankment,  where  there  was 
no  railing,  instruction  based  upon  assumption 
that  automobile  was  going  from  15  to  20  miles 


a.   rUQilWAXS     ^=»1SYIJL;  — J-'EFECTIVE     illGH- 

f  WATS— Action  fob  Injxteies— "TEAVEUtB." 
Under  Laws  1&15,  c.  48,  making  a  town  lia- 
ble to  one  Injured  while  traveling  upon  a  high- 
way because  of  defect  rendering  it  unsuitable 
for  travel,  deceased,  who  was  driving  his  auto- 
mobile upon  highway  of  defendant  town,  was  a 
"traveler,"  in  a  general  sense  and  also  in  a 
method  approved  by  chapter  129. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Traveler 
on  Highway.] 

Transferred  from  Superior  Court,  Qrafton 
County;  Kivel,  Judge. 

Action  by  Edwin  F.  Rlchm<md,  administra- 
tor, against  the  Tovra  of  Bethlehem.  Verdict 
for  plaintiff,  and  defendant  brings  exceptions. 
Transferred  from  superior  court.  Elxceptions 
overruled. 

Case  for  negligence.  Trial  by  Jury,  and 
verdict  for  the  plaintiff.  The  plaintiff's 
Intestate  was  driving  in  his  automobile  upon 
the  highway  of  the  defendant  between  Little- 
ton and  Whitefleld,  when  In  order  to  avoid 
an  obstacle  in  the  road  he  ran  bis  automobile 
into  a  ditch  on  the  north  side  of  the  road, 
and,  coming  out  of  that,  the  automobile  went 
^ro^  the  road  and  fell  over  an  u  a  railed 
embankment  on  the  south  side  of  the  high- 
way, and  he  was  killed.  An  exception  which 
appears  In  the  opinion  was  taken  by  the  de- 
fendant to  the  refusal  of  the  court  to  give 
requested  instructions. 

Edward  3.  Oummlngs,  of  Littleton,  and 
Martin  &  Howe,  of  Concord,  tor  plaintiff. 
Harry  Bingham,  of  Littleton,  and  Drew, 
Shurtleff,  Morris  &  Oakes,  of  Lancaster,  for 
defendant 

PLTJMMER,  J.  The  following  requests  for 
instructions,  except  so  far  as  Included  In  the 
charge,  were  denied,  subject  to  the  defend- 
ant's exception: 

(2)  In  considering  the  question  of  the  liability 
of  the  town  for  not  railing  the  highway  at 
the  place  of  the  accident,  the  question  Is  not 
whether  a  railing  would  have  rendered  the 
highway  safe  and  prevented  the  accident  bat 
whether  repair  of  that  character  was  reasona- 
bly required. 

(4)  Towns  are  not  bound  to  maintain  railings 
that  will  resist,  without  breaking,  the  force  of 
an  automobile  weighing  3,000  pounds  going  at 
a  rate  of  15  or  20  miles  an  hour. 

(6)  If  yon  find  that  a  railing  which  would 
have  made  the  highway  reasonably  safe  for 
travel  thereon  would  not  have  prevented  the 
injury,  then  the  plaintiff  cannot  recover,  be- 
cause the  lack  of  such  a  railing  was  not  the ' 
proximate  cause  of  the  injury. 

(7)  An  automobile  is  not  a  carriage,  within 
the  meaning  of  the  statute  making  towns  liable 
for  injuries  to  "any  person,  his  team  or  car- 
riage, traveling  upon  a  bridge,  culvert  or  sluice- 
way, or  dangerous  embankments  and  defective 
railincs  upon  a  highway." 

(8)  Public  roads  are  intended  for  ordinary 
travel;  if  they  meet  the  requirements  which 
their  ordinary  use  demands,  when  used  by  trav- 
elers on  foot  and  with  teams  and  carriages,  the 
town  has  performed  its  legal  duty  under  the 
law,  and  cannot  be  made  answerable  in  dam- 
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ages  for  extraordinary  acddents  ocearring  <m 
tSem. 

[1]  The  second,  sixth,  and  eighth  requests 
were  covered  In  the  charge.  The  court  told 
the  Jury  several  times  in  different  phrase- 
ology that  the  defendant  was  not  liable  unless 
the  unralled  embankment  was  one  which 
reasonably  ought  to  have  been  railed,  and 
that  reasonable  men  would  have  railed.  It 
was  made  clear  that  the  plaintiff  could  not 
recover  unless  the  absence  of  the  railing  was 
the  cause  of  the  accident;  and  the  Jury  must 
have  understood  from  the  language  of  thfe 
court  that  the  defendant's  liability  was  limit- 
ed to  maintaining  at  the  place  of  the  accident 
the  highway  reasonably  suitable  for  the 
ordinary  travel  thereon,  for  that  was  dis- 
tinctly pointed  out.  These  requests  for  in- 
structions being  substantially  included  in 
the  charge,  the  exception  to  their  denial  can- 
not be  sustained.  The  court  was  not  required 
to  use  the  specific  language  employed  by  the 
defendant  in  its  requests.  Wheeler  v.  Rail- 
way, 70  N.  H.  807,  615,  50  Atl.  103,  64  L.  R. 
A.  955;  Walker  v.  Railroad,  71  N.  H.  271, 
273,  61  Atl.  »18;  Bond  v.  Bean,  72  N.  H.  444, 
67  Atl.  340,  101  Am.  St  Rep.  686;  Kasjeta 
V.  Nashua  Mfg.  Co.,  73  N.  H.  22,  25,  68  Atl. 
874;  Marco tte  v.  Maynard  Shoe  Co.,  76  N. 
H.  507,  513,  85  m.  284. 

[2]  The  evidence  does  not  support  the 
statement  made  in  the  fourth  request.  It 
does  not  appear  that  the  car  was  going  15  or 
20  miles  an  hour  whrai  it  fell  down  the  em' 
bankment.  The  testimony  is  that  when  the 
car  left  the  road  it  was  going  not  more  than 
20  miles  an  hour.  This  apparently  refers  to 
the  time  when  the  car  went  Into  the  ditch 
on  the  north  side  of  the  road.  It  ran  In  the 
ditch  a  short  distance,  and  to  bring  the  car 
out  of  It  the  deceased  had  to  put  on  the 
jwwer;  then  it  went  across  the  road  and  over 
the  embankment;  but  it  does  not  appear  at 
what  rate  of  speed  the  car  was  then  going, 
and  an  Instmctton  based  upon  the  assump- 
tion that  the  automobile  was  going  IS  or  20 
miles  an  hour  when  it  went  over  the  embank- 
mait  was  not  warranted  by  the  evidence,  and 
was  therefore  properly  refused.  Challls  v. 
Lake,  71  N.  H.  90,  95,  61  Atl.  260;  Kuba  v. 
Devonshire  Mills,  78  N.  H.  245,  247,  99  Atl. 
91.  "Before  the  court  can  be  required  to 
give  particular  instructions,  there  must  be 
evidence,  relevant  and  pertinent,  upon  which 
to  found  them."  Goodrich  v.  E<astam  Rail- 
road, 38  N.  H.  390,  397 ;  Woodman  v.  North- 
wood,  67  N.  H.  307,  309,  36  Atl.  256;  Hersey 
V.  Hutchins,  70  N.  H.  130,  46  AU.  33;  Osgood 
V.  Maxwell,  78  N.  H.  35,  38,  95  Atl.  964. 

[8]  No  error  was  committed  in  the  refusal 
to  grant  the  seventh  request.  In  this  case 
damages  were  sought  for  killing  the  plain- 
tiff's intestate,  and  not  for  Injuries  to  the 


automobile,  as  the  request  indicates.  The 
statute  (Laws  1915,  c.  48)  makes  towns  liable 
for  damages  happening  to  any  person  travel- 
ing upon  a  bridge,  culvert,  or  sluiceway,  or 
dangerous  embankments  and  defective  rail- 
ings, upon  any  highway,  which  at  such  places 
is  defective  or  in  want  of  repair,  rendering  It 
unsuitable  for  the  travel  thereon.  The  plain- 
tiff Is  entitled  to  maintain  his  action,  so  far 
as  the  point  under  consideration  is  concerned, 
if  his  intestate  was  a  traveler  upon  the  high- 
way. The  deceased  was  certainly  a  traveler 
when  the  accident  occurred.  The  statute 
does  not  prescribe  in  what  manner  a  person 
shall  travel  to  entitle  him  to  its  protection. 
One  riding  in  an  automobile  Is  as  mudi  a 
traveler  upon  the  highway  as  he  who  walks 
or  rides  In  a  horse-drawn  vehicle.  In  Hen- 
dry V.  North  Hampton,  72  N.  H.  351,  355,  56 
Atl.  922.  924  (64  L.  R.  A.  70.  101  Am.  St 
Rep.  681)  which  was  an  action  for  injury  re- 
ceived by  the  plaintiff  while  riding  a  bicycle 
in  the  highway,  the  court  said: 

"The  defect  complained  of  in  the  present  case 
was  en  unralled  and  dangerous  embanlunent 
We  must  assume,  from  the  instructions  of  the 
court  and  the  verdict  of  the  jury,  that  it  ren- 
dered the  highway  unsuitable,  not  only  for 
traveling  by  bicyde,  but  for  ordinary  travd 
as  welL  This  b^g  so,  we  see  no  reason  why 
the  fact  that  the  plaintlCf  was  on  a  bicycle,  in- 
stead of  on  horseback  or  on  foot  pushing  her 
bicycle,  should  preclude  her  recovery.  Com- 
mon sense  rejects  the  distinction.  The  statute 
furnishes  no  warrant  for  it,  either  in  letter  or 
spirit.  It  says.  Towns  are  liable  for  dam- 
ages happening  to  any  person  ♦  *  *  travel- 
ing,' etc.,  without  any  expressed  limitation  as 
to  the  mode  of  conveyance.  'A  traveler  is  one 
who  travels  in  any  way.'  To  travel  is  'to  pass 
or  make  a  journey  from  place  to  place,  whether 
on  foot,  on  horseback,  or  in  any  conveyance.' 
Traveling  is  'the  act  of  making  a  journey; 
change  of  place;  passage.'  The  word  'travel- 
ing,' as  used  in  some  penal  statutes,  may  have 
a  narrow  meaning;  but,  in  order  to  maintain 
an  action  against  a  city  or  town  for  a  defect 
in  a  highway,  one  need  be  a  traveler  only  in 
the  general  sense  above  indicated." 

See,  also,  Hardy  v.  Keene,  62  N.  iL  370, 
377. 

The  defendant  relies  upon  Doherty  v.  Ayer, 
197  Mass.  241,  83  N.  R  677,  14  L.  R.  A.  (N. 
S.)  816,  126  Am.  St  Rep.  356.  The  Massa- 
chusetts statute  under  which  the  action  was 
brought  Is  not  like  the  statute  here,  and  In 
that  case  damages  were  sought  only  for  In- 
juries to  the  automobile,  and  furthermore  It 
was  not  held  that  one  could  not  recover  for 
damages  to  an  automobile  upon  a  highway, 
if  the  highway  was  unsuitable  for  the  ordl- 
nary  travel  thereon. 

The  plaintiff  was  a  traveler  upon  the  hl^- 
way,  not  only  tn  the  general  and  usual  sense 
of  that  term,  but  also  in  a  method  approved 
and  sanctioned  by  the  state.  Iawb  1915,  c 
129. 

Exertion  overruled.    All  oimcarred. 


Digitized  by 


Google 


Pa^ 


OASKIIX  T.  PITTSBURGH  UPB  A  TRUST  00. 


776 


(261  Pa.  546) 

OASKIIX  T.  PITTSBURGH  LIFE  & 
TRUST  OO. 

(Supreme  Goart  of  Pennsylvania.    June  8, 
1918.) 

1.  iHBtmANCK  ®=>360(4)— PREatitTM— Patmsnt 
— OoLiacnoN  of  Chbok. 

Under  ordinary  rules  of  law,  when  an  in- 
surer cashed  a  check  given  by  insured  to  take 
up  his  premium  note,  the  note  was  paid. 

2.  Insttbance    «=>665(8)— Life    lNsrBANcii>— 

FOKFEITDKE    FOB   NONFATHENT   OF  PBIICIUK 
— STTTnCIENOT    OF    EVIDKNCE. 

In  action  by  policy  holder  for  premiums 
paid  on  a  policy,  defended  on  ground  of  its 
forfeiture  by  failure  to  pay  premium  note  on 
its  maturity,  evidence  held  sufficient  to  sus- 
tain a  finding  of  insurer's  waiver  of  forfeiture. 

8.  INBUBANCE    «=>237  —  LiFE    Insurance  — 
■Wbonqful  Revocation  of  Policy— Reme- 
dies OF  iNStTBED. 
Holder  of  life  insnmnce  policy,  wrongfully 
revoked  by  insurer,  may  elect  whether  to  en- 
force the  contract,  or  treat  it  as  rescinded  and 
recover  for  the  breach. 

4.  Insurance  «=»198(5)— Life  iNBURANOifr— 
Breach  of  Contbacx— I>ama6es. 
Where  holder  of  a  life  insurance  policy 
wrongfully  revoked  by  insurer  elects  to  treat 
the  contract  as  rescinded  and  recover  for 
breach,  he  may  recover  full  amount  of  the  pre- 
miums paid,  with  interest,  without  deduction 
for  protection  afforded  when  policy  was  in 
effect 

Appeal  from  Court  of  Common  Fleas,  Craw- 
ford County. 

Assumpsit  by  William  H.  Gasklll  against 
the  Pittsburgh  Life  &  Trust  Company.  From 
a  Judgmeat  on  a  verdict  for  plaintiff  for  $6,- 
815.46,  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  0.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Frank  Ewing,  of  Pittsburgh,  and  J.  A. 
Northam,  of  Meadville,  for  appellant.  FranK 
J.  Thomas,  of  Meadville,  for  ai^>eUee. 

MOSCHZISEOEIB,  J.  In  1896,  plalntKT  In- 
sured his  Ufe  with  a  company  whose  busi- 
ness was  later  formally  taken  over  by  the 
defendant  corporation,  which  assumed  liabil- 
ity under  the  policy  here  in  question.  All 
premiums  were  paid  by  plaintiff  as  they 
fell  due,  until  December  15,  1914,  when  he 
provided  for  one  amounting  to  |217.50  by  pay- 
ment of  $100  and  delivery  to  defendant  of 
two  notes,  the  first  for  $67.50,  at  two  months, 
and  a  second  for  $50,  payable  March  16^  1915. 
The  larger  of  these  obligations  was  met  when 
due,  but  the  other  was  overlooked  until 
March  17,  1915,  upon  which  date  plaintiff 
sent  his  check  for  $51  to  defendant.  In  pay- 
ment of  the  $50  note,  with  interest.  The  lat- 
ter received  and  deposited  the  check  in  bank, 
and,  on  March  20,  1915,  it  was  duly  paid.' 
The  next  day  plaintiff  recdved  a  letter  from 
defendant,  saying: 

"We  regret  to  state  that  the  policy  has  elaps- 
ed for  nonpayment  of  this  note  when  due. 


The  letter  further  states: 

"Wc  have  credited  your  remittance  in  sus- 
pense," and  suggest  that,  "before  we  can  con- 
sider reinstatement  of  [the  policy],  it  will  be 
necessary  for  you  to  fiU  out,  sign  and  return 
the  inclosed  self-liealth  certificate." 

On  March  22,  1915,  this  certificate  was 
signed  and  returned  to  defendant,  who,  three 
days  later,  advised  plaintiff  it  was  insufficient, 
asking  that  he  cause  himself  to  be  examined 
by  either  of  two  designated  physicians.  This 
latter  request  was  complied  with,  and  plain- 
tiff mailed  the  required  certificate  of  such 
examination  to  defendant,  who  acknowledged 
recrfpt  thereof  on  April  6,  1916,  but  stated  it 
was  not  approved.  Neither  at  this  thne,  nor 
in  its  affidavit  of  defense,  nor  in  the  evidence 
at  trial,  has  defendant  given  any  reason  for 
its  refusal  to  accept  these  health  certificates ; 
so  far  as  the  record  shows,  the  company  sim- 
ply declined  to  approve  them,  and  advised 
plaintiff  his  insurance  stood  canceled.  No 
attempt  was  made  to  return  the  check  for 
$61,  or  the  amount  thereof,  until  May  20, 

1915,  when  defendant  sent  plaintiff  $50.62, 
which  the  latter  declined  to  receive.  The 
$60  note  was  never  returned,  and.  In  sever- 
al letters,  defendant  took  the  position  that 
the  policy  was  no  longer  in  force.    March  3, 

1916,  plaintiff  brought  suit  for  all  premiums 
paid  by  him  with  interest;  a  verdict  was 
rendered  for  plaintiff  upon  which  Judgment 
was  entered  against  defendant,  and  the  lat- 
ter has  appealed. 

One  of  the  conditions  of  the  contract  of 
Insurance  here  Involved  Is  "that,  if  any  pay- 
ment on  this  policy  be  not  made  when  due, 
this  policy  shall  lapse  and  shall  be  ipso  facto 
null  and  void";  another  provision  states 
that  after  the  first  premium  one  month's 
grace  shall  be  allowed  upon  written  request, 
but  "not  otherwise."  The  premium  note  due 
March  15,  1915,  and  which  plaintiff  did  not 
pay  until  two  days  thereafter,  contains  this 
provision: 

"If  the  said  note  is  not  paid  at  maturity, 
all  claims  to  further  insurance,  and  all  bene- 
fits whatever,  which  full  payment  in  cask 
would  have  secured,  shall  immediately  become 
void  and  become  forfeited." 

Defendant  stands  upon  what  It  contends  to 
bo  Its  strict  legal  rights,  and  asserts  a  for- 
feiture under  the  above^uoted  terms  of  the 
policy  and  note.  On  the  other  hand,  plain- 
tiff contends  that  defendant  by  Its  conduct 
waived  such  rights  of  forfeiture,  and  sub- 
sequently, without  warrant  of  law,  canceled 
its  policy.  The  issues  as  to  this  waiver  were 
duly  submitted  to  the  Jury  and  found  agalnat 
defendant;  the  verdict  was  sustained  by 
the  court  below,  and.  we  are  not  convlncxd  of 
any  sufficient  reason  for  reversing  the  Judg- 
ment entered  thereon. 

[1,2]  Had  defendant  really  desired  to 
stand  upon  its  legal  rights  under  the  policy 
and  note,  it  should  have  promptly  returned 
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plaintiff's  dieck,  wlQi  a  nodflcation  that  the 
policy  had  lapsed;  then  it  might  have  ne- 
gotiated for  a  reinstatement  of  the  policy  In 
Its  own  time  and  way.  Instead  of  pursu- 
ing this  course,  howcTer,  the  Insurance  com- 
pany cashed  the  che<^  stating  to  plaintiff 
that  the  amount  thereof  had  beea  credited 
"in  suspense,"  and  suggesting  that  plaintiff 
furnish  a  health  certificate.  There  is  nothing 
•  in  the  letter  then  addressed  to  plaintiff  show- 
ing what  the  i^rase  "in  suspoise"  means, 
nor  is  there  any  evidence  that  plaintiff  un- 
derstood its  meaning;  moreover,  the  policy 
provides  for  no  such  procedure,  nor  does  it 
contain  any  provlsiani  ioi,  relation  to  tbiB 
health  certificates  demanded  by  defendant 
When  defendant  received  and  collected  pJaln- 
tiffs  check,  retaining  the  cash  therefrom,  it 
knew  all  the  facts  with  reference  to  hia  two 
days'  default  on  the  premium  note,  and  also 
that  this  check  was  sent  in  payment  thereof. 
Under  ordinary  rules  of  law,  when  the  In- 
surance company  cashed  the  check,  the  note 
was  paid,  and,  with  this  latter  obligation 
thus  discharged,  defendant  could  not  hold 
plaintiff's  money  and  maintain  its  position 
that  the  policy  had  lapsed  through  nonpay- 
ment of  premium;  at  least,  under  all  the 
circumstances  at  bar,  there  was  a  questloa 
whether  or  not  defendant  had  waived  its 
right  of  forfeiture,  and  this  was  properly 
submitted  to  the  Jury.  Since  we  see  no  rea- 
son to  disturb  the  verdict  rendered  in  favor 
of  plaintiff,  in  our  future  consideration  of 
this  case  we  must  take  it  as  an  established 
fact  that  the  policy  was  declared  at  an  end 
by  defendant  after  what  was  equivalent  to 
a  prompt  and  full  payment  of  premiums  due ; 
hence  such  cancellation  was  unwarranted  in 
law. 

[3, 4]  The  remaining  question  concerns  the 
measure  of  damages;  in  cases  ot  the  char- 
acter of  the  one  before  us,  the  rule  upon  this 
subject  is  not  uniform  throughout  the  United 
States  (14  R.  O.  L.  1014),  but  seems  well  set- 
tled in  Pennsylvania.  American  Life  Ins. 
Co.  T.  McAden,  109  Pa.  899,  1  Atl.  266,  Is  a 
case  where,  because  a  premium  was  not 
paid  on  the  due  date,  the  company  declared  a 
policy  of  life  Insurance  at  an  end,  and  the 
assured,  alleging  an  unlawful  forfeiture,  in- 
stituted suit  to  regain  the  premiums  thereto- 
fore paid.  A  full  recovery  was  allowed,  on 
the  theory  that,  the  company  having  unlaw- 
fully declared  tUe  policy  terminated,  plain- 
tiffs might — 

"take  the  defendants  at  their  word,  treat  the 
contract  as  rescinded,  and  recover  badi  the 
premiiimg  paid,  as  so  much  money  had  and 
received  for  their  use." 

We  there  say  (109  Pa.  404,  405,  1  Atl.  258): 

"Rescission  or  avoidance,  properly  so  called, 

annihilates  the  contract,  and  puts  the  parties 


in  the  same  position  as  if  it  had  never  existed ; 
and  notice  tost  a  party  will  not  perform  his 
contract  has  the  sane  meet  as  a  breach." 

After  this  we  add: 

"It  Is  of  no  consequence  that  the  payment 
of  the  premiums  was  voluntary,  upon  a  valid 
obligation  of-  the  plaintiS  to  discbarge  a  debt 
which  [he]  owed,  and  which  defendant  had  a 
rij^t  to  receive;  the  action  is  not  founded  in 
any  fraud  or  failure  in  the  original  contract, 
but  on  a  rescission  of  it  through  the  subse- 
quent refusal  of  the  defendant  to  perform  it." 

Moreover,  although  there,  as  here,  the  con- 
tention was  made  that,  for  several  years,  the 
assured  had  enjoyed  the  protection  of  the 
policy  and  should  have  their  right  of  recov- 
ery reduced  accordingly,  after  due  consider- 
ation, we  expressly  refused  so  to  rule. 

American  life  Ins.  Ck>.  v.  McAden,  supra, 
was  later  followed  and  approved  in  Tltlow  v. 
Reliance  Life  Ins.  Co.,  246  Pa.  503,  92  Atl. 
747,  tmder  like  circumstances  of  default  in 
payment  of  premium.  It  is  true  that  in  the 
Tltlow  Case  the  contract  of  insurance  had 
no  express  provision  for  forfeiture;  also 
that  Insurance  Go.  v.  McAden  was  treated 
by  us  as  though  the  policy  there  involved 
contained  no  such  provision.  In  neither  of 
these  cases,  however,  was  the  suit  upon  the 
policy  of  insurance;  on  the  contrary,  in 
each  instance  the  cause  of  action  was  ex- 
pressly based  upon  an  alleged  unlawful  re- 
scission of  such  contract  Therefore,  so  far 
as  the  measure  of  damages  is  concerned,  both 
are  on  a  parallel  with  the  case  at  bar.  In 
other  words,  in  the  cited  cases,  defendant 
had  no  reserved  contractual  right  of  forfel- 
tore,  while  here  such  right,  tliough  existing, 
was  waived;  but  there,  as  here,  the  suit 
was  to  recover  premiums  on  a  count  for 
money  had  and  received,  and  the  rescission 
of  the  contract  l^  the  Insurance  company 
was  determined  to  be  tmwarranted.  These 
facts  bring  all  three  cases  Into  parallel  on 
the  question  of  the  measure  of  damages.  Al- 
so see' opinion  by  Rice,  P.  J.,  In  Kerns  ▼. 
Prudential  Ins.  Co.,  11  Pa.  Super.  Ct  209, 
where  it  is  held  that,  upon  an  unlawful  for- 
feiture of  a  policy  of  insurance,  "the  Insur- 
ed may  treat  the  contract  as  rescinded  and 
recover  back  the  premiums  already  paid  with 
interest";  and  19  Am.  &  Eng.  Ency.  of  Ijaw 
(2d  Ed.)  p.  98,  where  the  rule  is  stated  thus: 

"One  holding  a  policy  in  a  company,  which 
wrongfnllv  revokes  the  policy,  may  elect  wheth- 
er to  enforce  the  contract  or  treat  it  as  r^ 
scinded  and  recover  for  the  breach;  and,  if  he 
takes  the  latter  course,  it  has  been  held  that 
he  may  recover  bnc^  the  full  amount  of  tfa« 
premiums  paid  thereon,  with  interest" 

On  the  whole,  the  case  at  bar  was  well 
itried,  and  the  assignments  show  no  reversi- 
ble error;  accordingly,  they  all  are  over- 
ruled, and  the  Judgment  la  affirmed. 
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(Oonrt  of  CaumceiT  of  Delawartt.    Oct  26» 
19ia) 

1.  Tbusts  *=»272a)— Exbotjtion  or  'Tbust— 

TtBTAMXnTABT  TBUSI   —  CjkflTAI.  AND    IN- 
COHB. 

The  principal  of  testamentary  trust  fund  and 
the  equitable  Incoine  parable  to  life  beneficiaries 
upon  delivery  of  trust  funds  from  executor  to 
trustee  are  ascertained  by  determiniiig  what  sum, 
if  invested  at  time  of  testator's  death  at  4% 
per  cent,  interest,  would  at  time  trustee  received 
money,  tOKetber  with  interest,  amount  to  sum 
received;  tiie  amount  of  Investment  bein^  prind- 

§al  of  trust  fond,  uid.tlw  interest  being  e^uUa- 
le  income  due  life  beneficiaries. 

2.  Tbustb  «=>272(1)— Exrctjtiok  of  Tbubt— 
Tebtaiibrtabt  Teubt. 

The  separation  of  equitable  income  tnm 
principal,  wherg  there  are  no  payments  from  ex- 
ecutor to  trustee  within  the  year  following  testa- 
tor's death,  should  be  as  of  the  date  of  the  clos- 
ing of  executor's  final  account,  and  not  the  date 
of  passing  the  aecount. 

Bill  for  Instractions  by  WiUard  Hall  Brad- 
ford, administrator  d.  b.  n.  q.  t  a.  of  t}ie  wlU 
of  Jnnla  K.  Dwlgbt,  deceaaed,  against  tbe 
Fidelity  Trust  CJompany,  a  corporation  o* 
the  state  of  Pennsylvania,  executor  under  the 
last  will  and  testament  of  Harriet  C.  Prevost, 
deceased.   Decree  ordered. 

Thomas  F.  Bayard,  of  Wilmington,  for  com- 
plainant Herbert  H.  Ward,  of  Wilmington^ 
for  defendant 

THE  OHAMCGIiLOB.  Olie  bill  for  Inatruo 
tlons  filed  by  WiUard  Hall  Bradford,  ad- 
ministrator d.  b.  Q.  c.  t  a.  of  Jonla  K, 
Cwlght,  deceased,  raises  the  question  as  to 
the  application  of  the  rule  established  re- 
cently '  respecting  equitable  income  fOr  a  life 
beneficiary  of  a  trust  estate. 

By  the  bill  of  the  representative  of  the 
Dwight  estate  It  appears  that  by  item  IX 
of  her  will  the  testatrix  after  making  sundry 
legacies,  gave  all  the  rest  of  her  estate  to  her 
executors  in  trust  to  keep  the  estate  invested 
and  out  of  the  income  or  Interest  pay  certain 
sums,  and  by  the  eleventh  paragraph  pf  item 
IX  to  pay  the  balance  of  the  yearly  Income 
or  interest  to  her  two  sisters,  Harriet  O.  Fre- 
vost  and  Jane  B.  Porter,  share  and  share 
alike,  for  their  Joint  lives,  and  apon  the 
Ueath  of  either  to  the  survivor  for  life.  There 
was  a  dlspo^tion  of  the  principal  of  the  trust 
estate  after  the  death  of  the  survivor. 

Junia  K.  Dwlght,  the  testator,  died  May  4, 
1915,  and  letters  testamentary  were  soon 
thereafter  granted  to  Harriet  C.  Prevost  the 
surviving  executrix.  No  account  was  passed- 
by  tbe  ei^ecutrix,  and  on  March  16, 1017,  she 
was  at  her  own  request  removed  as  executrix 
and  Wlllard  Hall  Bradford  was  on  the  same 
day  appointed  administrator  d.  b.  n.  c  t.  a. 
On  April  24,  1917,  he  passed  a  first  and  final 
account  as  such  administrator  and  received 
as  trustee  under  item  IX  $395,667.14.  Har- 
riet C.  Prevost  died  on  September  17,  1917, 
and  the  Fidelity  Trust  Company,  a  corpora- 


by  the  administrator  with  respect' to  the  in- 
come applicable  under  paragraph  il  of  item 
IX. 

In  the  case  of  Equitable  Trust  Co.  v.  Kent 
et  al.,  101  AtL  875,  the  rule  was  established 
ftiat  where  a  testator  gave  pecuniary  legacies 
and  the  residue  to  a  trustee  in  trust  for  his 
widow  and  son  for  Ufe,  with  remainder  over, 
and,  gave  to  tbe  executor  power  to  sell  real 
estate  and  the  executor  sold  productive  and 
unproductive  real  and  personal  estate,  col- 
lect .income  consisting  of  rents,. Interest  and 
dividends,  and  paid  debts  and  legacies  of  the 
decedent^  the. Ufe  beneficiaries  are  entitled 
to  have  suitable  income  for  the  first  year 
after  the  death  of  the  testator ;  that  said  in- 
come is  to  be  ascertained  by  determining 
wtiat  sum.  If  It  bad  been  Invested  from  tbe 
death  of  the  testator  for  one  year  at  the  rate 
of  4%  per  centum  per  annum  would  with  in- 
terest amount  to  the  SDjn  of  money  received 
by  the  trustee,  the  larger  sum  being  principal 
for  the  remainderman  and  the  smaller  one 
income  for  the  life  tenant  The  rule  as  to 
calculating  the  first  year's  Income  for  life 
beneficiaries  vadex  a  will  is  limited,  of  course, 
to  gifts  of  tbe  residuary  estate,  or  of  an  un- 
divided part  thereof.  Theoretically  the  es- 
tate of  the  testator  is  settled  within  or  at  the 
end  of  the  year  from  granting  letters  testa- 
mentary, and  usually  these  letters  are  grant- 
ed witliln  a  short  time  after  the  death  of  the 
testator.  Of  course^  theoretically  the  amount 
of  the  tesidue  cannot  be  ascertained  until 
the  estate  is  settled  by  a  final  account 

In  case  the  final  aoeounfe  is  passed  at  the 
expiration  of  the  year  from  the  death  of  the 
testator,  the  problem  of  ascertaining  tbe  first 
year's  incsMne  is  slmj^,  tlie  rule  adopted  as 
to  the  Kent  will  being  appUed,  and  thereafter 
the  beneficiary :  receives  the  income  actually 
received  on  the  Investments  of  the  principal 
as  so  ascertained  by  use  of  the  rule. 

In  case  the  executor  during  the  year  from 
the  deaUi  of  tbe  testator  pays  money  or  de- 
livers other  assets  of  the  decedent  to  the  trus- 
tee SET  part  of  the  re^dnary  estate  <a8  a  duti- 
ful executor  should  do  If  it  can  be  done  with 
reasonable  degree  of  safety),  the  trustee 
should  then  separate  equitable  Income  from 
principal  as  to  the  property  received  by  the 
use  of  tbe  rale.  Of  course,  the  flgures  con- 
stltnting  the  divisor  will  not  be  1.045,  but  a 
part  thereof  proportioned  to  the  time  elapsed 
since  the  death  of  the  testator.  For  example. 
If  the  trustee  receives  a  sum  of  money  at  the 
expiration  of  six  months  from  the  death  of 
the  testator,  the  divisor  would  be  1.0225. 

The  same  principle  is  to  be  applied  as  to 
payments  on  account  of  residue  made  after 
the  expiration  of  the  year,  because  In  no 
other  way  can  the  life  benefldary  receive  In- 
come from  the  death  of  the  testator.  There- 
fore,  If,   for  example,   the  trustee  receives 
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money  <hi  accoant  of  the  residuary  estate  at 
the  expiration  of  two  years  from  the  death  of 
the  testator,  the  divisor  for  the  sum  so  receiv- 
ed would  be  1.09. 

[1]  In  brief,  when  and  as  the  residuary  es- 
tate Is  received  by  the  trustee,  whether  as  a 
whole  or  at  different  times  in  different  parts, 
or  whether  received  during  or  after  the  ex- 
piration of  the  first  year  from  the  death  of 
the  testator,  the  rule  Is  to  be  applied,  the 
divisor  used  in  separating  equitable  Income 
from  principal  being  varied  according  to  the 
time  which  elapses  from  the  death  of  the  tes- 
tator, the  rate  being  4^  per  centnm  per 
annum. 

This  was  done  recently  by  the  trustee  un- 
der the  will  of  James  Harvey  Spruance, 
M.  D.,  in  an  account  approved  by  me,  where 
there  were  payments  of  part  of  the  residue 
.  during  and  after  the  expiration  of  the  year, 
the  divisor  being  varied  in  proportion  to  the 
lapse  of  time  from  the  death  of  the  testator. 

The  rule  and  the  method  of  applying  it  to 
cases  where  the  residue  is  not  officially  as- 
certained by  a  final  account  until  after  the 
lapse  of  the  year  from  the  death  of  the  testa- 
tor Is  fair  to  the  successive  interests.  The  life 
beneficiary  receives  Income  from  the  death  of 
the  testator  as  though  the  money  constitut- 
ing the  residue  as  subsequently  ascertained 
had  been  paid  to  the  trustee  the  day  after 
the  death  of  the  testator  and  immediately  in- 
vested by  the  trustee  as  trust  funds  should 
be  invested,  whldti  being  conservative  and 
safe  are  not  productive  of  the  higher  rate  of 
Income  realizable  on  other  kinds  of  hivest- 
Bteata.  If  the  assets  of  the  decedoit  which 
constituted  the  residuary  estate  produced 
Income  in  the  hands  of  the  executor  at  a 
larger  rate  than  that  stated  in  the  rule,  then 
the  beneficiary  in  remainder  would  be  bene- 
fited, and  a  different  altnatlon  would  show 
a  disadvantage  to  the  remainderman.  But 
In  the  long  run  there  would  be  little  or  no 
Injustice  to  dither  of  the  successive  inter- 
ests by  adopting  the  rule.  Any  gross  injus- 
tice which  would  result  from  an  application 
of  the  rule  would  be  remedlabl& 

[2]  In  order  to  ai^ly  the  rule  accurately 
the  s^jtaratlon  of  equitable  Income  from  prin- 
cipal in  case  there  be  no  payments  to  the 
trusted  within  the  year,  should  be  as  of  the 
date  of  the  closing  of  the  final  account  by 
the  executor,  and  not  the  date  of  passing  the 
account,  for  there  may  be  between  those  dates 
receipts  by  the  executor  which  should  be  con- 
sidered In  the  calculation.  If  the  date  of 
closing  the  account  be  not  ascertainable,  the 
date  the  last  Item  of  receipt  by  the  exec- 
utor should  be  adopted. 

With  respect  to  the  will  (tf  Mrs.  Dwlght, 
the  amount  of  the  residuary  estate  having 
been  determined  on  April  24,  1917,  and  the 
portion  thereof  affected  by  paragraph  11  of 
item  IX  having  been  ascertained,  the  separa- 
tion of  equitable  Income  from  prloclpal  Is 
made  as  of  Aj>ril  24, 1917,  which  was  1  year, 


11  months  and  21  days  from  the  death  of  the 
testatrix  on  May  4,  1915.  The  divisw  is, 
therefcH%,  to  be  based  on  that  interval  of 
time  at  the  rate  of  4V6  per  centum  for  a 
whole  year. 

The  income  to  April  24, 1917,  so  ascertain- 
ed is  payable  to  Mrs.  Prevost  and  Mr&  Por- 
ter In  equal  shares.  After  June  25,  1917,  to 
the  death  of  'Mrs.  Prevost,  September  17, 
1917,  the  Income  actually  received  by  the 
trustee  was  divisible  in  the  same  way.  After 
September  17,  1917,  the  whole  of  the  actual 
Income  was  payable  to  Mrs.  Porter. 

Let  a  decree  be  entered  accordingly. 

(U  DO.  Cb.  It) 
EBNXOK  V.  Mir<LABD. 

(Court   of   CJhancery    of    Delaware.      Oct.    15, 
1918.) 

1.  SPEcino  Pebfobmance  ®s>58— IArd  Con- 

TBA«?r— EllTECT    OF  TENALTT. 

The  fact  that  a  land  ctmtract  provides  for 
payment  of  sum  of  money  as  pentUty  is  not  in  it- 
self sufficient  ground  for  denying  speofic  per- 
formance.- 

2.  Specuto  PEBToaiiANOB  ®=36S  —  GoNTRAcra 
Bnfobcxablk— ScH  Payable  on  Bbkacs. 

Where  land  contract  provides  that  for  the 
true  performance  of  the  contract,  eadi  party 
binds  -himself  to  the  other  in  a  certain  "penal" 
sum,  buyer,  upon  seller's  failure  to  perform,  may 
refuse  to  accept  specified  sum  in  settlement,  and 
secure  relief  through  specific  performance  or  ac- 
tion for  damages. 

3.  Customs  and  Ubaoeb  «=>15{1)— -Oohstbuc- 

TION  OF  OOITTBACT  —  C17BT01IS  OF  REAI,  EB- 

tate  Men. 
'  Where  the  meaning  of  a  clause  in  a  land 
contract  was  clear  and  unambiguous,  and  the 
language  used  capable  of  hut  one  interpretation, 
testimony  of  real  estate  men  as  to  the  effect  of 
such  a  clause  according  to  the  custom  of  men  in 
real  estate  business  was  inadmissible. 

Bill  by  John  William  Eenyon  against  Dor- 
othy W.  Millard.  Dismissed  on  motion  of 
complainant. 

Bill  for  specific  performance.  By  a  writ- 
ten memorandum  of  agreement  the  complain- 
ant, Kenyon,  agreed  to  buy,  and  the  defend- 
ant, Dorothy  W.  Millard,  agreed  to  sell,  real 
estate  for  $4,500 ;  and  $100,  as  stated  there- 
in, was  deposited  by  the  purchaser  with  the 
agent  of  the  seller  as  "forfeit  money  to  bind 
the  bargain"  and  "to  be  considered  as  a  part 
of  the  purchase  price."  The  memorandum 
also  contained  the  following: 

"And  for  the  true  performance  of  all  and 
every  one  of  the  covenants  and  agreements  afore- 
said, each  of  the  said  parties  binds  himself,  his 
heirs,  executors,  administrators  and  assigns,  in 
the  penal  sum  of  $100,  lawful  money  in  the 
United  States,  firmly  by  these  presents." 

To  compel  specific  performance  of  the 
contract  a  bill  was  filed,  and  a  rule  for  a 
preliminary  injunction  to  prevent  a  convey- 
ance otherwise  than  to  the  purchaser  was 
awarded.  At  the  hearing  of  the  rule  the 
solicitors  for  the  parties  submitted  arguments 
as  to  the  effect  of  the  agreement  and  par- 
ticularly the  above-quoted  danae. 
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On  behalf  of  the  defendant  testiniony  was 
offered  to  prove  a  imiform  cnstom  and  pra(S 
tlce  of  real  estate  brokers  In  Wilmington 
to  craistme  the  clause  as  fixing  liquidated 
damages,  so  that  the  seller  may  be  relieved 
from  carrying  out  the  contract  by  paying  the 
penalty,  and  therefore  the  defendant  cannot 
be  compejlled  to  spedflcajly  perform  the 
agreement  If  she  offer  to  refund  the  amount 
received  and  pay  to  the  purchaser  the  snm 
of  one  hundred  dollars  as  penalty  or  liqai- 
dated  damages. 

Charles  P.  Cnrley,  of  Wilmington,  for  com- 
plainant William  F.  Kurtz,  of  Wilmington, 
for  defendant. 

THE  CHANCELLOB.  [11  If  the  clause 
in  question  is  a  penalty,  then  it  is  settled 
law  that  that  alone  is  not  sufficient  to  deny 
a  right  to  spedflc  performance  in  a  court 
of  equity.  1  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.)  p.  748.  Where  there  is  in  an  agree- 
ment of  sale  a  provision  clearly  showing  that 
a  party  to  the  contract  may  either  perform 
it  or  pay  a  sum  of  money,  then  as  there  Is 
an  alternative  duty,  he  cannot  be  compelled 
to  perform  the  duty  be  declines  to  perform, 
when  he  chooses  to  i)erform  the  other  alter- 
native. 

A  provision  in  an  agreement  of  Mde  of 
land,  whatever  it  is  called  in  the  agreement, 
whether  a  penalty  or  liquidated  damages, 
and  which  is  clearly  neither,  but  is  annexed 
for  the  purpose  of  securing  performance  of 
the  CMitract,  entitles  either  party  to  a  decree 
of  specific  performance.  Koch  v.  Streuter, 
218  HI.  640,  70  N.  B.  1049,  2  Ll  R.  A.  (N.  S.) 
210;  Barrett  ▼.  Gelsinger,  179  HI.  240,  (^ 
N.  E.  676 ;  PoweU  v.  Dviryer,  149  Mi<^  141. 
U2  N.  W,  499,  11  I*  E.  A.  (N.  S.)  978. 

[2]  The  daqso  in  question  is  not  stated  to 
be  ^ther  a  penalty  or  liquidated  damages. 
There  is  in  It  do  direct  statement  that  the 
seller  may  refuse  to  convey  on  paying  the 
buyer  $100,  nor  does  it  say  that  either  party 
may  default  and  be  relieved  of  any  obligatton 
to  perform  by  paying  the  other  party  $100. 
It  is  clearly  a  provision  intended  to  secure 
performance  of  the  contract  Indeed,  it  ex- 
pressly says  so.  It  says,  for  the  true  per- 
formance of  the  contract  each  party  binds 
himself  to  the  other  in  a  certain  sum  of 
money.  In  a  court  of  law  this  may  entitle 
the  buyer  to  sue  the  defaulting  seller  for 
that  sum  if  the  buyer  wants  to  end  the  agree- 
ment In  such  case  It  makes  no  difference 
that  it  is  called  a  "penal"  sum.  The.  right 
to  the  m<»ey  is  one  which  the  buyer  has  if 
he  tiecta  to  take  it,  or  collect  it  in  settlement 
of  his  rights  against  the  seller.  Bat  if  he 
does  not  choose  to  so  settle  the  matter,  he 
has  an  Indubitable  right  to  either  an  action 
for  damages  or  Qteci&c  performance.  It 
would  be  strange  if  a  provision  of  a  contract 
purporting  to  be  inserted  in  order  to  secure 
performance  should  t>e  effective  to   defeat 


an  effort  at  one  i>arty  to  enforce  specific 
performance  of  the  contract. 

[3]  Inasmuch  as  the  meaning  of  the  clause 
is  clear  and  unambiguous,  and  the  words 
used  reasonably  capable  of  but  one  interpre- 
tation, it  is  immaterial  what  view  persons 
engaged  in  the  sale  of  real  estate  In  this 
dty  take  of  the  meaning  of  the  waria,  or 
their  practice,  or  custom,  or  intention  with 
resx)ect  tliereto.  It  Is  not  the  case  of  prov- 
ing a  custom  of  the  trade  with  respect  to  a 
matter  not  disclosed  In  the  contract,  as  in 
the  case  of  Eraser  v.  Ross,  1  PennewlU,  S48, 
41  Atl.  204,  or  as  showing  the  course  of  con- 
duct of  an  individual  in  honoring  as  his 
obligation  to  pay  money  a  certain  kind  of 
card  with  his  name  and  an  amount  of  money 
named  thereon,  being  the  check,  ticket  or 
token  given  by  him  in  payment  for  work 
done,  as  for  instance  by  pickers  of  berries. 
Bryan  v.  Brown,  8  Pennewill,  504,  63  AtL 
65.  The  testimony  which  the  defendant  of- 
fered to  produce  as  to  the  custom  of  dealers 
in  Wilmington  to  regard  the  clause  in  ques- 
tlcm  as  giving  to  the  seller  a  right  to  be  free 
of  his  obligation  to  convey  by  paying  the 
sum  mentioned  in  like  clauses,  was  clearly 
inadmissible  and  inapplicable  to  a  clause,  the 
meaning  and  intention  of  which  was  so  clear. 

NoTK.— All  of  the  questions  of  law  and 
fact  involved  in  this  cause  were  raised  at 
the  bearing  of  the  rule  for  a  preliminary 
inJunctioD,  and  after  stating  the  foregoing 
conclusions  to  the  solicitors  for  the  respec- 
tive parties  a  conveyance  was  made  by  the 
defendant  to  the  complainant  of  the  premises 
and  tbe  hill  of  comidaint  dismissed  on  mo- 
tion of  the  solicitor  for  the  complainant 

02  Del.  Ch.  41) 

DAVlS  V.  EBANTZ  et  aL 

(Court  of  Chancery  of  Delaware.    Jnly  81, 
1918.) 

Execution  «=»158(1)  —  Stat— PBRnnro  Ap- 

FKAI,  TO  OTBXa  GODKT. 

Chancery  Court  having  no  jurisdiction  to  de- 
cide the  disputed  question  whether  appeal  wiU 
lie  from  court  of  common  pleas  to  Superior 
C!ourt  from  jad«rment  for  landlord  for  poasea- 
sion  agaiost  holding  over  tenant  it  will  not,  in 
the  absence  of  any  showing  of  special  damaxes 
from  ousting  of  tenant  stay  execution  of  judg- 
ment tUI  appeal  taken  with  bond  can  be  beard 
by  Superior  Court 

Suit  by  Blandie  H.  Davis  against  Abram 
B.  Frants  and  another.  Restraining  order 
denied. 

Injunction  bill.  As  required  by  rule  101 
of  the  Court  of  Cihanoery,  after  filing  tbe  bill 
of  complaint  in  thiis  cause,  the  complainant 
served  notice  upon  the  defendants  of  her 
intention  to  apply  to  the  Chancellor  for 
an  order  restraining  the  defendants  from  fur- 
ther proceeding  imder  a  Judgment  in  the 
court  of  common  pleas  for  New  Castle  county 
to  obtain  possession  of  premises  by  Abram 
E.  Frantz,  one  of  tbe  defendants,  occupied 
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by  tha  complainant  as  tenant  under  a  lease. 
Solicitors  representing  tbe  respective  parties 
appeared  before  tbe  CSiancellor  at  the  time 
designated  la  the  notice^  and  opposition  to  tbe 
Issuanoe  of  a  restraining  order  was  made 
by  tbe  solicitors  tor  ttie  defendants.  The 
facts  ar«  snffldeatiy  stated  in  tlie  <q>inlon. 

Bobert  Adair,  of  Wilmington,  for  com- 
plainant. Renben  Satterthwalte,  Jr.,  of  Wil- 
mington, for  defendant  Frantz.  Kdmnnd  S. 
Hdllngs,  of  Wlimingtoa,  for  defendant 
sheriff. 

THE!  CSHANCEUiOB.  Tlie  complainant,  a 
tenant,  was  the  defendant  In  an  action  by  the 
landlord  tax  the  court  of  common  pleas  as 
holding-over  tenant,  and  Judgment  was  there 
rendered  on  July  17,  1916,  against  her  for  a 
sum  as  damages  and  an  order  staying  execu- 
tion of  a  writ  of  possession  untU  July  25, 
1918,  was  entered  upon  condition  that  the 
monc^  damages  be  paid  to  the  landlord  on  or 
before  July  17,  1918.  On  July  17  the  money 
and  costs  were  deposited  under  protest  with 
the  clerk  of  the  court  and  thereafter  by  order 
of  the  court  of  common  pleas  paid  to  the 
landlord's  attorn^.  An  appeal  was  prayed 
for  on  July  17  to  the  8uperl<N:  Court  and 
signed  on  the  record  a  statement  thereof,  and 
the  statement  was  also  signed  by  the  surety 
In  the  appeaL  This  form  of  enteWng  an  ap- 
peal and  giving  surefty  therrin  Is  that  used 
in  appeals  from  a  Justice  of  the  peace  t»  the 
Superior  Court  in  cases  wh»e  such  appeals 
are  e:tpressly  allowed. 

On  July  22  the  tenant  filed  a  btD  fn  the 
Oojirt  of  Ghanceiy  alleging  the  above  facts, 
amd  that  the  landlord  had  threatened  to  Issue 
after  July  2S  a  writ  ctt  the  court  of  dommon 
pleas  to  put  him  in  possession  of  the  prem' 
ises  notwithstanding  the  appeal  and  the  glv 
ing  of  the  security,  though  bpth  he  and  the 
sheriff  had  notice  of  the  a'l^peal  and'  giving  of 
security.  It  was  alleged  that  11  the  writ  were 
Issued  and  served  the  complainant  would  be 
deprived  of  possession,  and  that  the  Superior 
Court  would  not  be  in  Session  until  Septem 
ber  16.  There  was  also  a  claim  made  that 
the  payment  of  the  damages  under  protest 
constituted  the  complainant  as  tenant.  But 
there  Is  clearly  no  merit  in  audi  contention. 

The  prayers  of  the  bill,  among  others,  were 
that  the  landlord  be  perpetually  restrained 
from  taking  possession  and  for  a  preliminary 
injunction  and  restraining  order  against  the 
taking  of  possession  until  the  appeal  oould  be 
heard  by  the  Superior  Court. 

Upon  presenting  the  bill  to  the  Chancellor 
on  July  31,  solicitors  for  the  landlord  and  the 
other  defendant,  the  sheriff,  being  present  on 
notice,  the  motion  for  a  restralaing  order  was 
heard. 

There  was  no  objection  made  in  the  bill, 
or  otherwise,  to  the  Judgment  in  the  court  of 
common  pleas,  or  to  its  regularity  and  valid- 
ity. The  complainant  claims  that  she  had 
a  right  to  take  an  at)pe^l,  and  had  done  so 
and  given  security  which  should  operate  as  a 
supersedeas,  and  that  as  ohs  would,  be  d«r 


prtved  of  posseasion  of  real  estate  by  an  ex- 
ecuUon  of  the  writ  of  possession,  the  Chan- 
cellor should  enjoin  the  execution  thereof 
until  the  Superior  Court  could  decide  whether 
there  was.  an  app^  and  th§  effect  ttiereof  if 
properly  taken. 

The  act  creating  the  court  of  common  pleas 
gave  to  it' concurrent  Jurisdiction  in  actions 
against  holding-over  tenants;  presumably 
concurrent  with  Justices  of  the  peace,  tt 
also  provldedt  as  follows: 

"3763  H.  Sec.  8.  From  any  order,  riUing,  de- 
cision or  iadxment  at  said  court,  the  aggrieved 
party  shall'  nave  the  rights  of  appeal  or  cet^ 
tiorari,  to  the-  Saperior-  Court  of  New  Castl* 
county,  in  the  same  manner  as  is  now  provided 
by  law  as  to  causes  tried  before  justices  of  the 
peace."  Chapter  2S0,  voL  29,  Laws  of  Dda- 
ware. 

It  Is  argued  that  this  gave  the  appeal 
in  this  case,  and  that  the  manner  of  tailing 
the  appeal  was  that  provided  in  actions  be- 
fore Justices  of  the  ];>eaGe  in  cases  of  debt 
On  the  other  hand  it  is  argued  that  the 
statute  gave  an  api)eal  only  in  those  classes 
of  cases  wher^  appeals  were  by  statute  giv- 
en from  Judgments  of  Justices  of  the  peace, 
and  that  as  there  was  no  appeal  from  Judg- 
m^its  of  Justices  of  the  peace  in  cases  of 
landlord  against  holding-over  tenant,  there 
was  j^  appeal  to  such  a  Judgment  in  the 
court  of  ooopnon  pleas. 

This  questiODi  is  one  that  ,the  Chancellor 
should  not  dedde^  a^d  its  decision  diould 
be  left  to  the  Stiperlor  Court,  or  oovrt  of 
common  pleas.  It  is  not  entirely  dear  that 
the  coiaplainant  ivas  not  eetttled  to  an  ap- 
peal, so  that  tha  CbanoSIlot  must  look  fur- 
ther into  his  powers  and  duties  in  t&e  mat- 
ter. 

If  th*  ooDvenieaceB  to  result  to  thfe  par- 
ties as  the  result  of  action  by  the  Ohancd- 
lor  be  sighed  and  balanced.  It  would  seon 
dear  that  the '  landlord  slwuld  not  be  re- 
strained from  taking  possession  of  Ids  prop- 
erty. Vo  spedal  matter  is  alleged  by  the 
Mil  to  show  spedal  damage  to  the  oomplain- 
tot  if  ousted  from  the  premises,  and  the 
absence  of  sndk  allegations  indicates  that 
tiiere  was  no  sndi  spedal  dasHtges.  Where- 
as the  landlord  may  be  so  damaged  for  ser* 
eral  reasons  wfaidi  could  be  imagined  as 
reasonably  likely  to  exist  The  tenant  would 
probably  have  an  action  against  both  the 
landlbrd  and  the  sheriff  for  damages  if 
turned  out  of  the  premises  In  case  her 
right  to  a  stay  pending  the  appeid  was  in- 
terfered With. 

Again,  this  court  has  no  right  to  do  more 
than  grant  suspensory  relief  until  some  oth- 
er tribunal  deddes  the  question  as  to  the 
right  of  appeaL  Ordinarily  a  court  of  equi- 
ty does  not  take  JurisdlcHon  merely  to  grant 
suspensory  relief,  or  at  all  unless  having 
taken  Jurisdiction  for  any  purpose  or  rea- 
son it  can  hold  Jurisdiction  for  all  purposes, 
which  it  could  iiot  do  here. 

Again,  there  is  iio  attack  on  the  Judgment 
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tmng  respecting  tnat  joagment,  or  tae  is- 
sues raised  and  decided  tliere.  On  the  othr 
er  band,  a  bond  with  muety  given  by  the 
complainant 'wonld  afford  the  landlord  pro- 
tection ao '  fitr  as  secorlty  for  paymoit  of 
his  rent  Is  concerned,  and  he  may  prefer 
that  to  rlstclng  to  proceed  to  eafwoe  his 
right  of  possession.  Bat  this  court  cannot 
decide  for  the  landlord  as  t*  bis  preference 
in  this  aiatter. 

The  case  of  Btaats  t.  Herbert,  4  I>d.  Oh. 
568,  S16,  does  not  ayply,  for  In  that  cass 
where  the  Chancellor  acted  to  restrain  an 
execution  on  a  Judgment  when  Um  Supe- 
rior Court  was  not  in  session,  the  Ck>urt  of 
Cliancery  and  the  Superior  Court  had  con- 
current jBrtsdiction,  1.  e,  either  one  could 
h&ve  had  lurisdlctlon  to  decide  the  main 
question,  and  so  whichever  first  took  Juris- 
diction oonid  continue  to  hold  it.  Whneas 
here  the  Court  of  Chancery  clearly  has  no 
poww  to  dedde  whether  the  appeal  would 
Me,  and  at  most  could  suspend  action  on  the 
writ  of  possession  until  some  other  court 
decides  whether  the  writ  had  l>een  stayed 
by  a  properly  taken  appeaL 

For  the  reasons  here  indicated,  the  duty 
of  the  ChanoBlIer  to  grant  even  the  sus- 
pensory relief  is  ao  doubtful,  that  it  should 
now  refuse  to  grant  the  restraining  order, 
but  leave  the  defepdants  free  to  pursue 
their  legal  remedies  and  take  the  respcmsl- 
bUlty  therefor,  If  there  be  any. 

TbB  restTainlng  order  is  therefore  dotted. 

<12  Del  Ch.  45) 

JETFEllSON  V.  srnCKBBT  «t  sL 

(Oonrt  of  Cliancery  of  Delaware.    Oct  14| 
191S.) 

1.  CHATTEL  MOBTOAOXS  9a>lSS — NKCKSSXTT  OF 

Chanox  or  PoesBssioR. 
A  mortgam  of  personalty  with  ponesaioii 
retained  by  the  mortcagor  was  not  valid  as 
against  other  creditors  of  the  mott^igor  until 
authorized  by  statute. 

2.  Chattel  Mobtqaoxs  «=s>21  —  Dkbts  Sl- 

CT7BXD. 

A  chattel  mortgage  may  be  given  to  securt 
a  debt,  or  to  indemilify,  or  for  both  purposes. 

8.  Chatibi.  Mobioaoxs  4=9€S— Vaudht— 
AsinoAviT. 
In  view  of  th«  statute  providing  that  a 
chattel  mortgage  shall  not  be  valid  without  an 
affidavit  that  it  "was  made  for  the  bona  fide 
purpose  of  securing  a  debt  or  making  indem- 
nity, as  the  case  may  be,"  a  mortgage  stated  to 
be  for  secnring  a  debt  would  not  he  valid  to 
make  indemnity,  and  vice  versa. 

4.  Chattei.  Mobtoaqxs  «=>63— Statemeiit  or 
Oblioation— VALiDrrr— Ejcxotrnow  (StXDi- 

TOB. 

In  view  of  the  statute  providing  that  a  chat- 
tel mortgage  shall  not  bo  valid  without  an  affi- 
davit that  it  "was  made  for  the  bona  fide  pur- 
pose o{  securing  a  debt  or  making  indemnity,  as 
the  case  may  be,"  a  mortgage  pnri)ortisg  to 
secure  a  certain  sum  then  "due  and  oiriw'*^  but 
which  in  fact  was  given  to  secure  a  debt  of 


Bill  by  Charles  W.  Jefferson  against  John 
O.  Stuckert  and  another.  Decree  for  com- 
plainant '         • 

See,  also,  106  AU.  870. 

Bill  to  have  declared  Invalid  a  chattel 
mortgage.  By  the  admissions  of  the  mortr 
gagor  and  mortgagee,  the  chattel  mortgage 
waa  given,  not  only  to  secure  a  debt  whlph 
was  then  owing  by  the  mortgagor  to  th» 
mortgagee,  but  also  to  secure  advances  of 
money  to  be  made  by  the  mortgagee  to  the 
mortgagor.  The  mortgage  was  for  $1,000, 
which  by  the  condition  of  the  mortgage  was 
stated  to  be  "due  and  owing"  at  the  date 
thereof,  and  It  was  stated  In  the  affidavit 
made  by  the  parties  to  it,  and  made  part  of 
it,  that  the  mortgage  was  made  for  the  bona 
fide  purpose  of  securing  a  debt,  and  was  not 
made  to  cover  the  propetty  of  the  mortgagor, 
or  to  protect  it  from  his  creditors,  or  to  hin- 
der or  delay  them  in  the  execution  of  their 
debts. 

The  complainant  was  an  executlcm  creditor 
of  the  mortgagor,  and  had  levied  on  the 
mortgaged  proper^  after  the  mortgage  was 
recorded.  Afterwards  the  property  was  sold 
by  the  sheriff  under  the  execution,  and  there 
being  a  dispute  as  to  the  right  to  tlie  pro- 
ceeds of  sale,  the  money,  amounting  to  $250, 
was  paid  into  the  Superior  Court  for  New 
OasUe  County.  But  that  court  decUned  to 
decide  the  question  raised  by  the  parties,  and 
gave  the  complainant  leave  to  file  bis  bill  in 
the  Court  of  Chancery  to  ascertain  the  rights 
of  the  parties  to  the  fund. 

In  his  bill  the  complainant  asks  that  the 
chattel  mortgage  be  declared  to  be  invalid. 
Both  of  the  defendants  have  answered  the 
bill,  and  It  Is  admitted  that  the  mortgage 
was  g],ven  to  secure  an  existing  debt  and  ad- 
vances to  be  made,  and  which  were  made. 
They  claim  that  tha  defendant  Stuckert,  the 
mortgagee,  had  made  a  binding  agreement  to 
make  advances  up  to  a  certain  amount,  and 
that  therefore  he  waa  protected  as  to  sudi 
advances,  not  having  had  actual  notice  of  the 
levy  of  the  executipp  of  the  complainant. 

It  was  ah90  claimed,  by  the  complainant 
that  by  the  adml^ons  of  the  answer  there 
was  only  $62  due  the  mortgagee  at  the  date 
of  the  mortgage,  and  In  any  event  the  mort- 
gagee is  not  entitled  to  more  than  tliat  sum 
from  the  money  paid  Into  the  Superior  Court. 

The  case  was  heard  upon  Mil,  answer,  tes- 
timony and  exhibits.  At  the  conclusion  of 
the  complalBont's  case  the  defendants  mov>- 
ed  to  dlsndss  tha  bill,  but  subsequently  put 
In  their  evidence  reserving  their  rights  under 
the  motion  to  diBmiss  the  bill. 

S.  D.  Townsend,  Jr.,  and  Hugh  &L  Morris, 
both  of  Wilmington,  for  complainant  Wal- 
ter J.  Willis,  of  Wilmington,  for  defendants. 
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THE  CfiANCEIJX>B.  In  tbls  case  the 
sole  question,  xrUdi  It  Is  necessary  to  decide 
for  the  first  time  In  this  state  so  far  as  report- 
ed cases  show,  Is  whether  a  mortgage  of 
personal  property  which  purports  to  secure 
only  a  debt  due  and  owing,  but  which  was 
also  given  to  secnre  advances  to  be  made  to 
the  mort^gor  by  the  mortgagee.  Is  valid  as 
against  an  execution  creditor  of  the  mort- 
gagor, the  levy  on  the  mortgaged  property 
having  been  made  after  the  recording  of  the 
mortgage,  though  the  Judgment  debt  existed 
before  the  chattel  mortgage  was  made. 

It  was  stated  in  the  condition  In  the  mort- 
gage that  the  money  which  the  mortgagor 
was  thereby  bound  to  pay  the  mortgagee  was 
"due  and  owing"  by  the  former  to  the  latter. 
Annexed  to  the  mortgage  was  an  affidavit 
by  the  parties  to  the  mortgage  that  It  was 
given  to  secnre  a  debt,  but  without  stating 
the  amount  thereof,  pr  referring  to  advances. 

[1-3]  A  mortgage  of  personalty  with  pos- 
session retained  by  the  mortgagor  was  not 
valid  as  against  other  creditors  of  the  mort- 
gagor, until  authorized  by  statute  In  Dela- 
ware a  valid  chattel  mortgage  may  be  given 
to  secure  a  debt,  or  to  make  (that  Is,  give) 
Indemnity,  or  it  may  be  given  for  both  pur- 
poses. But  the  true  purpdse,  or  purposes, 
must  appear  in  the  Instrument  or  affidavit 
in  order  to  make  the  mortgage  valid.  This 
conclusion  is  not  so  stated  directly  In  the 
statute,  but  it  is  a  necessary  consequence 
of  the  provision  of  It  that  the  mortgage  shall 
not  be  valid  without  an  affidavit  "that  the 
said  mortgage  was  made  for  the  bona  fide 
purpose  of  securing  a  debt  or  making  Indem- 
nity, as  the  case  may  be."  It  follows,  also, 
that  a  mortgage  stated  to  be  for  securing  a 
debt  would  not  be  valid  to  make  indemnity, 
and  vice  versa;  otherwise  there  would  be  no 
meaning  to  the  words  used  In  the  Act,  and 
the  evident  purpose  of  i£  would  be  defeated. 

It  necessarily  follows,  also,  that  a  mort- 
gage stated  to  have  been  made  to  secure  a 
debt  when  there  was  no  indebtedness  of  the 
mortgagor  to  the  mortgagee  would  be  Invalid, 
diough  given  to  make  Indemnity,  If  at  the 
time  the  mortgage  was  made  there  was  no 
contract  of  indemnity,  or  if  it  was  really 
given  to  secure  a  debt  This  Is  the  effect  of 
the  trtatnte  independent  of  any  fraudulent 
Intention  or  purpose,  though  the  dec^tlon 
might  be  considered  evidence  of  an  improper 
design. 

Whether  this  invalidity  would  result  as 
between  mortgagor  kni  mortgagee  Is  here 
unimportant.  It  is  certainly  true,  however, 
that  a  mortgage  which  does  not  state  truly 
the  purpose  of  the  Instrument  is  invalid  so 
far  as  it  affects  the  rights  of  an  execution 
creditor  of  the  mortgagor. 

[4]  Inasmuch  as  in  this  case  the  mortgage, 
though  It  purports  to  have  been  given  to  se- 
cure a  debt  then  due  and  owing  for  a  certain 
sum,  was  in  fact  given  to  secure  a  debt  of 
much  smaller  amount,  and  was  also  given  to 


make  indemnity,  or  aa  security  for  future  ad- 
vances, it  was  under  the  statute  Invalid  so 
far  as  the  rights  of  the  execution  creditor 
were  affected. 

While  this  is  clearly  the  meaning  and  ^ect 
of  the  Delaware  statute,  and  so  is  decisive  In 
this  case  without  locAing  at  the  views  of 
Courts  elsewhere,  still  it  will  be  found  that 
a  similar  view  has  beea  taken  by  other  courts 
as  to  similar  statutes  of  other  states  respect- 
ing chattel  mortgages: 

In  New  Jersey  the  statute  declared  a  chat- 
tel mortgage  void  unless  there  be  an  affidavit 
stating  the  consideration  of  mortgage  and  as 
nearly  as  possible  the  amount  due  and  to 
grow  due  thereon.  In  the  case  of  Tingley  v. 
International,  etc.,  Ca,  74  N.  J.  Eq.  538,  70 
AtL  919,  where  the  affidavit  stated  that  the 
consideration  was  psld  by  the  mortgagee^ 
when  in  fact  it  was  paid  by  another  person 
not  named,  the  mortgage  was  declared  to  be 
invalid  as  to  creditors  of  the  mortgagor, 
though  the  court  found  it  tn  fact  an  honest 
mortgage.  This  case  was  affirmed  by  the 
Court  of  Errors  and  Appeals  In  76  N.  J.  Bq. 
337,  75  AtL  1102,  wltbout  an  opinion.  Also 
in  the  case  of  Bolce  v.  Conover,  54  N.  3.  Eq. 
631,  36  Atl.  402,  the  affidavit  stated  that  the 
consideration  of  a  mortgage  made  by  a  firm 
was  a  loan  to  the  firm  then  due  and  owing; 
whereas  the  true  consideration  was  in  part 
a  loan  to  one  of  the  partners  individually  and 
in  part  endorsement  of  notes  of  the  firm  thai 
unmatured.  This  mortgage  was  held  invalid 
against  creditors,  though  the  instrument  was 
an  honest  mistake  ot  the  mortgagee.  Vice 
Chancellor  Emery,  as  to  the  claim  of  an  hon- 
est mistake  said: 

"  *  *  *  But  the  question  is  one  of  the  con- 
struction of  a  statute  which  defines  what  the 
affidavit  must  contain,  and  makes  no  exc^^on 
or  allowance  for  mistakes.  As  was  said  in  Bien- 
nard  v.  Gray,  68  N.  H.  61.  a  case  arising  on  an 
affidavit  under  a  somewhat  similar  law;  the 
statute  condemns  audi  Becnrities,  because  their 
natural  tendency  la  to  deceive  and  defraud  cred- 
itors, however  honest  the  intention  of  the  par- 
ties. And  aa  was  held  by  Mr.  Jastiee  Dixon 
in  S^etcher  v.  Bonnett  (E!rr.  &  App.  1883)  51  N. 
J.  Eq.  015,  618,  28  AtL  601,  the  vaUdity  of  the 
chattel  mortage  depends  on  the  correctness  of 
the  information  in  the  affidavit,  and  not  on  the 
knowledge  of  the  affiant  of  its  truth.  Neither, 
as  it  seems  to  me,  can  the  validity  of  the  mort- 
gage depend  on  the  honesty  of  an  affiant  in  mak- 
ing an  affidavit  which  is  substantially  nntme." 
Boice  V.  Conover,  64  N.  J.  Eq.  631,  36  AtL  402, 
405. 

In  Bollschweller  T.  Packer,  etc.,  Co.,  83 
N.  J.  Eq.  469,  91  AtL  1027,  Vice  Ohancdlor 
Emery  held  invalid  a  chstt^  mortgage  given 
to  secure  notes  and  also  any  other  sums 
whidi  might  become  due  under  a  contract, 
because  the  liability  on  the  contract  was  not 
mentioned  in  the  affidavit  as  part  of  the  con- 
sideration of  the  mortgage. 

By  the  Maryland  statuties  there  must  be 
an  affidavit  that  the  consideration  was  trae 
and  bona  fide.  The  courts  there  have  decid- 
ed that  If  in  fact  the  consideration  as  stat- 
ed was  untme^  the  mortgage  is  invalid,  in- 
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dependent  of  actnal  or  Intentional  fraud. 
See  Ressmeyer  v.  Norwood,  117  Md.  820,  83 
AtL  847,  wliere  the  mortgage  stated  a  (tebt 
due  to  the  mortgagee  from  tbe  mortgagor, 
when  In  fact  tbe  mortgage  was  given  to 
secnre  other  creditors  of  tbe  mortgagor.  See 
also  Denton  v.  Griffith,  17  Md.  301. 

In  Vermont  the  courts  have  taken  the  same 
view  of  a  mortgage  which  falsely  stated  the 
consideration,,  though  the  statute  simply  re- 
quired a  statement  in  the  mortgage  of  the 
liability,  the  court  stating  that  the  evident 
purpose  of  tbe  act  was  to  afford  convenience 
without  an  oi^ortunity  for  fraud.  Tarbell 
V.  Jones,  56  Vt.  312.  In  Nichols  v,  Bingham, 
70  Vt.  320,  40  AtL  827,  a  mortgage  purporting 
to  have  been  made  to  secure  a  note  from 
the  mortgagor  to  the  mortgagee  larger  than 
the  actual  debt  between  them,<  while  Its  real 
purpose  was. to  secure  the  true  debt  and  fu- 
ture advances  and  a  liability  as  endorser,  was 
held  Invalid  as  to  creditors,  and  the  oath 
thereto  was  false  In  fact 

In  Blandy  v.  Benedict,  42  Ohio  St.  205,  by 
the  mortgage  It  appeared  that  It  was  given  to 
Indemhlfy  the  mortgagee  against  liability  as 
security  for  the  mortgagor,  but  the  affidavit 
stated  that  the  mortgage  was^  giv«i  to  se- 
cure payment  of  a  debt  at  the  mortgagor  to 
the  mortgagee.  It  was  held  Invalid  against 
creditors  of  the  mortgage*. 

By  the  statute  In  New  Hampshire  no  mort- 
gage is  valid  against  any  person  other  than 
the  mortgagor,  unless  sworn  to  in  the  manner 
prescribed,  and  If  given  to  Indemnify  tbe 
mortgagee  against  any  liability  assumed,  such 
liability  Shall  be  stated  truly  in  the  mortgage 
and  the  affidavit  accompanying  It  must  veri- 
ty this  validity,  truth  and  Justice  of  the  lia- 
blUty.  In  Belknap  v.  WendeU,  81  N.  H.  82, 
the  whole  sum  secured  by  the  mortgage  was 
described  as  a  debt,  when  In  fact  part  of  it 
was  Indemnity.  This  was  decided  to  be  In- 
valid as  to  creditors  of  the  mortgagor.  The 
case  of  Kennard  v.  Gray,  68  N.  H.  51,  was 
to  the  same  effect  as  to  a  mortgage  purport- 
ing to  have  been  given  to  secure  an  absolute 
debt  but  In  fact  to  secure  a  collat^al  note. 
Such  a  mortgage  was  condemned  because  Its 
natural  tendency  was  to  deceive  and  defraud 
creditors  however  honest  the  Intentions  of  the 
parties  wer&  Two  cases  In  New  Hampshire 
are  apparently  Inconslstoit  with  those  above 
mentioned. 

In  the  case  of  Parker  v.  Morrison,  46  N.  H. 
280,  it  was  decided  that  under  the  statute  a 
valid  mortgage  of  personal  property  could  not 
be  given  to  a  stranger  to  secure  the  debt  of  a 
third  person,  and  that  if  given  to  secure  a 
debt  It  must  be  a  debt  due  by  the  mortgagor 
to  the  mortgagee,  and  if  to  secure  a  liability 
It  must  be  a  liability  Incurred  by  the  mort- 
gagee for  the  mortgagor.  The  unreported 
case  of  Richardson  v.  Blodgett  was  cited  by 
tbe  court  as  authority.  There  a  mortgage 
had  been  given  to  secure  a  noie  or  lav  luuru- 
^gor  to  the  mortgagee  and  also  to  secure  a 
UabiUty  which  the  mortgagee  had  Incurred 


for  the  mortgagor  by  signing  a  note  with  him 
as  hii  surety  to  a  third  person,  and  both  were 
described  In  the  affidavit  as  debts  due  from 
the  mortgagor  to  the  mortgagee.  This  mort- 
gage was  held  valid  to  secure  the  debt  due 
from  the  mortgagor  to  the  mortgagee,  buf 
void  as  to  creditors  so  far  as  It  was  Intended 
to  secure  the  liability  Incurred.  The  court  in 
Parker  v.  Morrison  evidently  used  this  case 
solely  as  authority  for  the  point  that  a  chat- 
tel mortgage  given  for  a  liability  Incurred  by 
the  mortgagor  to  a  iierson  other  than  the 
mortgagee  was  Invalid,  and  did  not  neces- 
sarily approve  the  general  principle  that  a 
mortgage  given  to  secure  a  debt  and  a  lia- 
bility would  be  good  as  to  the  debt,  although 
not  valid  as  to  the  security. 

In  Sumner  v.  Dalton,  58  N.  H.  295,  how- 
ever, a  mortgage  given  to  secure  notes  of 
the  mortgagor  held  by  the  mortgagee  and 
also  to  Indemnify  the  mortgagee  from  loss 
as  indorser  of  another  note  of  the  mort- 
gagor was  held  to  be  Invalid  aa  to  the  in- 
demnity but  valid  as  to  the  notes,  as 
the  affidavit  Mated  that  the  mortgage  was 
given  to  secure  a  debt  To  support  the  de- 
cision the  court  cited  only  Richardson  v. 
Blodgett,  and  saying  briefly  that  the  precise 
qaestion  ttiaei  had  been  there  decided. 
There  is,  therefore,  a  lack  of  harmony  In  the 
New  Hampshire  decisions,  for  if  tbe  purpose 
of  the  statute  as  stated  by  the  other  New 
Hampshire  cases  was  to  prevent  deception  of 
creditors,  then  a  mortgage  which  purports  to 
be  for  a  debt  but  whicb  Is  for  a  debt  and 
Indemnity  certainly  tends  strongly  and  al- 
most surely  to  deceive,  or  at  least  mislead 
creditors  of  tbe  mortgagor,  whether  it  be  so 
intended,  or  not  Inasmuch  as  the  very  brief 
opinion  In  Sumner  v.  DalttHi  was  based  on 
an  unreported  decision,  and  is  Inconsistent 
with  the  better  reasons  given  In  Belknap  v. 
Wendell  and  Kennard  v.  Gray,  whldi  cases 
were  not  referred  to,  or  were  ignored,  It 
seems  wise  to  follow  these  latter  cases. 

For  tbe  complainant  It  Is  urged  that  In- 
dcstendent  of  the  statute  the  mortgage  was 
Invalid  as  to  the  complainant  because  It  bore 
tbe  badge  of  fraud,  being  gtv&i  on  its  face  fbr 
money  due  and  owing,  wlQi  an  affidavit  that 
It  was  given  to  secure  a  debt  while  In  fact 
it  was  In  part  for  money  due  and  owing  and 
In  part  for  future  advances,  which  were  cer- 
tainly not  then  due  and  owing.  To  support 
this  the  case  of  Louden  v.  Vinton,  108  Mich. 
313,  66  N.  W.  222,  and  Butts  v.  Peacock,  23 
Wis.  859,  were  cited,  in  nether  ot  which 
states  was  there  a  statute  expressly  making 
the  validity  of  a  diatt^  mortgage  depend  on 
the  making  of  an  affidavit  as  to  the  real  char- 
acter of  the  transaction  between  the  parties 
to  the  mortgaga  In  the  case  last  dted.  Butts 
V.  Peacock,  it  was  said,  as  to  a  mortgage  giv- 
en fw  a  sum  greats  than  was  due: 

"There  are  certainly  stronc  reasons  for  hold- 
ing Boca  a  mortngs  fraudulent  in  law,  upon 
the  ground  that  it  necessarily  tends  to  hinder 
and  delay  the  credkon  of  the  mortgagor.    It 
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teads  directly  to  deceire  and  midead  them,  by 
inducing  them  to  beliere  that  the  property  is 
abeolntuv  incnmbered  to  the  amount  ezpreseed 
on  the  face  of  the  mortgage,  when  in  tnitb 
it  is  not  BO.  And  it  is  clear  that  this  mifht 
materially  hinder  them  in  the  enforcement  of 
.  their  claims." 

Tbe  mortgage  in  question  certainly  bore 
this  badge  of  fraud  in  a  legal  sense,  Independ- 
ent of  the  statute,  and  tbls  fault  was  greater 
in  that  It  is  shown  not  to  conform  to  the 
statutory  requironents.  A  mortgage  to  secur^ 
a  debt  .and  future  advances  is  not  describ- 
ed In  good  faith  as  one  given  to  secure  a  diebt 
due  and  owing. 

There  are  some  anthorltleB  cited  for  the  de- 
fendants, which  seem  to  uphold  as  valid  a 
mortgage  given  to  secure  a  debt  and  advanc- 
es, although  the  true  transaction  does  not 
BO  appear.  Wood  v.  Weimar,  IM  C.  6.  793, 
26  L.  Ed.  778;  Monnot  v.  Ibert,  83  Barb. 
(N.  T.)  24 ;  Nlcklin  v.  Nelson,  11  Or.  406,  6  Pac. 
51,  60  Am.  Rep.  477.  But  in  those  cases  and 
others  to  the  same  eflTect  the  ooarts  were  not 
construing  statutes,  but  applying  general 
principles.  The  question  In  this  case  Is  to  be 
solved  by  the  requirements  of  th^  statute, 
which  InvaUdates  a  mortgage  unless  there  be 
an  affidavit  stating  whether  the  mortgage  Is 
given  to  secure  a  d^t,  or  for  Indemnity,  as 
the  case  may  be. 

11*18  also  argued  for  the  defendants,  that  a 
mortgage  to  secure  advances  will  protect  the 
mortgagee  for  advances  made  after  an  at- 
tachment or  levy  by  a  Junior  encumbrancer, 
if  the  mortgagee  Is  under  a  binding  obligation 
to  maice  advances,  unless  the  mortgagee  had 
actual  notice  of  the  attachment  or  levy  of 
the  Junior  encumbrancer  before  making  the 
advances.  Tbla  too  is  qtilte  Immaterial  In 
construing  the  statute. 

The  candnslon  Is  clear,  then,  that  the  D^a- 
ware  statute  evidently  Intended,  as  were  ttie 
statutes  of  other  states,  to  afford  a  new  con- 
venience In  financial  transactions,  and  to  give 
protectl<»  to  i)er8ons  other  than  the  parties 
thereto  against  deceptton  and  possible  fraud, 
by  requiring  an  affidavit  as  to  the  real  trans- 
action. Therefore,  a  mortgage  given  In  fact 
to  secure  a  debt  and  future  advances,  but 
which  states  that  it  was  for  a  debt  due  and 
owing,  must  be  held  invalid  as  against  an  ex- 
ecution creditor  of  the  mortgagor.  This  con- 
clusion is  reached  as  an  interpretation  of 
the  statute,  independent  of  the  good  or  bad 
faith  of  the  parties  thereto.  Such  a  false 
statement  tends  naturally  to  hinder  or  delay 
creditors  of  the  mortgagor  in  the  collection' 
of  thdr  debts,  as  well  as  to  mislead,  if  not 
deceive,  those  not  parties  to  It 

Inasmuch  as  the  mortgage  of  June  1,  1916, 
was  invalid  as  to  the  complainant,  he  was 
entitled  to  inlority  of  payment  from  the  pro- 
ceeds of  sale  of  the  corn  crop  paid  into  the 
Superior  Court,  and  is  entitled  to  a  decree 
ti>  that  effect  and  for  hljs  costs. 

Let  a  decree  be  entered  accordingly. 


(12  Del.  Cb. 
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(Orphans'  Court  of  Delaware.     Sosaez.     Jnly 
8,  1918.) 

1.  GUABDIAW    AWD    WaBD    ^s»77  —   SaUC    OF 

Lani>— Berktit  or  MiiroB. 
Under  Rev.  Code  1915,  {  3934^  authorizing 
order  for  sale  of  a  minor's  lands  by  liis  guardian 
when  it  appears  sale  will  be  for  minor's  benefit, 
it  is  not  enough  that  the  widow  of  deceased,  tf 
whom_  the  minor  is  sole  heir,  wants  her  dower 
appraised  and  paid  to  her  in  money. 

2.  Dower  *=>95,  101— Payment  in  Morkt— 
Smx. 

Under  Rev.  Code  1916,  H  S289,  8290,  ffi92, 
3318,  as  to  assignment  of  dower,  there  is  no 
right  to  monev  dower,  unless  die  land  subject 
to  dower  is  sold  In  some  proceeding  other  thmi 
widow's  application  for  money  dower,  as  in 
partitien  cause,  appUeaUe  only  where  there 
ate  several  heirs,  or  in  a  proceeding  to  kU  to 
pay  deceased's  debts.  < 

Petition  by  Albert  B.  Culver,  guardian  of 
MUdred  K.  Culver,  minor,  and  Mamie  B. 
Culver,  widow  of  Perry  M.  Culver,  deceased. 
Petition  denied. 

Andrew  J.  Iiynch,  of  Cteorgetown,  for  peti- 
tioners. 

CURTIS,  P.  J.  The  ifetltlon  of  a  widow 
and  of  the  guardian  of  a  sole  minor  heir  at 
law  seta  fOrth  in  substance  that  the  decedent 
died  May  28, 1918,  intestate,  leaving  a  widow 
and  one  child,  and  seised  of  two  parcels  ot 
Improved  land;  that  the  land  will  not  divide; 
and  that  the  widow  waives  the  assignment  of 
her  dower  and  asks  for  an  appraisement  of 
her  dower  by  the  court  and  payment  of  her 
share  of  the  land  in  money. 

[t]  O^Is  is  called  a  partition  cause,  but  it  Is 
not  and  cannot  be  one  in  legal  effect,  for  there 
is  a  sole  heir  at  law  who  takes  title  subject 
to  dower.  It  is  not  properly  an  application 
of  the  guardian  to  sell  land  of  the  minor,  fbr 
there  is  no  proper  allegation  as  required  by 
section  S934,  p.  1781,  of  the  Revised  Code  ot 
1915,  that  such  sale  Is  for  tbe  beneSt  of  the 
minor,  and  no  reasons  are  set  forth  which 
would  support  sucH  an  allegation,  except  that 
the  widow  wants  her  dower  appraised  and 
paid  to  her  in  money,  which  Is  not  sufficient. 
In  such  cases  the  matter  of  security  of  the 
gruardian  is  Important 

[2]  By  section  3318,  p.  1525,  of  the  Revised 
Code  of  1916,  a  widow  may  have  her  dower 
assigned  (which  means  by  metes  and  bounds) 
according  to  article  2,  chapter  95  (see  page 
1518,  {  3289),  or  by  the  same  section  (3318) 
upon  partition,  L  e.  upon  proper  partition. 
If  there  is  no  proper  partition,  there  is  no 
law  which  authorizes  a  sale  of  land  whldi  Is 
subject  to  dower  In  order  to  pay  the  widow 
her  dower  in  money,  calculated  upon  the  i>ar- 
tltion  tables  of  mortality. 

This  secures  to  the  owner,  or  owners  of 
land  If  there  l>e  more  than  one,  a  ri^t  to  hold 
their  land  without  its  being  sold,  so  that 
when  the  right  of  the  widow  to  hold  the 
land  assigned  to  ber  for  Ilf6  is  ended  the 
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ceedlngs.  Then  if  there  la  an  allegation  that 
the  land  will  not  dMde  adTantageously,  and 
It  be  either  admitted  (as  where  all  Join  in 
the  petition)  or  the  petition  be  taJten  pro 
confeeso  (whldi  Is  an  Implied  admission), 
then  dower  in  money  may  be  beld  by  the 
widow.  But  In  the  absence  of  sodi  allega- 
tion, or  If  audi  an  allegation  shall  not  be  sus- 
tained, then  the  commissioners  mnst  decide 
the  qnestton  of  dlTlalon.  It  they  find  against 
a  partition  in  severalty,  then  there  mast  be 
a  sale  and  the  widow  may  waive  her  assign- 
ment of  dower  by  metes  and  bounds,  and 
take  dower  in  money  according  to  the  table 
of  mortality  (sections  S290,  3292).  So  also 
any  other  person  Interested,  1.  e.  tenant  In 
common,  may  under  section  3288  have  dower 
so  assigned  by  metes  and  bounds  and  bold 
the  ronainder  as  tenants  in  common,  or  oth- 
erwise. The  guardian  in  this  case  could  do 
80  on  behalf  of  his  ward. 

But  tbe  present  petition  is  none  of  these 
things.  Section  8292  supplements  sactlon 
3290.  By  the  latter  a  widow's  proportionate 
part  of  the  proceeds  of  sale  is  Invested  for 
her,  and  by  the  former  she  is  paid  a  sum  of 
money  according  to  the  tables. 

Rule  16,  p.  98,  provides  a  procedure  for 
section  8292.  It  can  have  no  broader  scope, 
because  the  statute  does  not  give  a  widow  a 
right  to  money  dower,  unless  the  land  subject 
to  dower  Is  sold  in  some  proceeding  other 
than  her  apUcatlon  to  have  sudi  money  dow- 
er paid  to  her,  as  in  a  partition  cause,  or  in 
a  proceeding  to  sell  land  to  pay  debts  of  her 
deceased  husband.  The  statutes  only  provide 
for  an  assignmait  by '  metes  and'  bounds. 
Besides,  there  Is  no  way  to  enforce  payment 
of  money  dower  when  fixed  by  the  procedure 
of  the  rule. 

The  prayers  of  the  petition  are,  tberefote^ 
denied. 

(88  N.  J.  Bq.  US) 

BAKER  V.  BAKER.    (No.  126.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
•    Nov.  19,  1917.) 

Appeal  from  Court  of  Chancery. 

Suit  by  John  Li.  Baker  against  Margaret  Bak- 
er. From  a  decree  for  complainant,  defendant 
appeals.    Affirmed. 

James  Mercer  Davis,  of  Camden,  for  appel- 
lant Rnnyon  &  Antenreith,  of  Jersey  City,  for 
appellee. 

PER  CURIAM.  This  appeal  is  taken  from 
a  decree  nisi  made  by  the  Court  of  Chancery 
in  favor  of  the  petitioner  below,  granting  a  di- 
vorce on  the  groond  of  desertion.  The  original 
petition  was  wed  Jtme  8,  191K,  and  the  hearing 
was  on  the  pleadings  as  they  stood,  which  were 
petition,  answer,  and  pross-petition.  The  cross- 
petitioner  charged  the  petitioner  with  being  a 
resident  of  the  state  of  New  Jersey. 

After  the  court  had  rendered  its  opinion  to 
the  effect  that  a  decree  for  the  petitioner  would 
be  made,  and  the  cross-petition  dismissed,  the 


New  Jersey.  After  this  hearing,  which  was 
solely  on  the  question  of  residence,  the  court 
afain  decided  that  the  petitioner  was  entitled  to 
his  decree,  as  the  proofs  showed  him  to  be  a 
resident,  and  consequently  the  decree  nisi  was 
entered.  The  petition  of  appeal  presents  («ly 
the  question  of  residence,  as  to  which  we  con- 
cur in  the  conclusions  reached  by  the  learned 
Vice  Cbancellor. 
The  decree  of  Uie  court  below  is  affirmed. 


(n  N.  H.  6t) 
BROWN  V.  PHILBRIOK  et  aL 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Oct  1,  1918.) 

Wnxs  «=»523— CoNSTBUCTiON— EquAi  Divi- 
BIOR  BsTWKKN  Classes. 
Under  bequest  to  "H.  or  his  heirs  and  to  the 
heirs  of  B.,  to  be  divided  oquidly  between  tbem,'^ 
the  equal  division  is  between  U.  or  his  heirs,  as 
a  class,  on  the  one  hand,  and  the  heirs  of  B., 
on  the  other  hand. 

Transferred  from  Superior  Court,  Rock- 
Ingham   (Tounty. 

Petition  by  David  Brown,  executor,  against 
Annie  M.  Philbrlck  and  others.  Transferred 
from  superior  court    Case  discharged. 

Petition  for  the  construction  of  the  follow- 
ing dause  of  the  will  of  Sophia  T.  Oove: 

"The  remainder  of  my  money  •  •  •  I 
give  to  Jeremiah  Billiard  or  his  heirs  and  to  the 
heirs  of  Ellen  I.  Brown  to  be  divided  equally 
among  them." 

Jeremiah  and  Ellen  were  cousins  of  the 
testatrix.  Ellen  died  some  eight  months  be- 
fore the  testatrix,  leaving  five  children  as 
her  heirs.  Jeremiah  died  after  the  will  was 
made,  leaving  two  children  as  his  heirs. 

H.  A.  A  R.  E.  Sbute,  of  Exeter,  for  execu- 
tor. Eastman  &  'Scammon,  of  Exeter,  for 
heirs  of  Jeremiah.  Peters,  Cole,  MargisiDa  ft 
Barrett,  of  Haverhill,  Mass.,  for  heirs  ot 
Ellen. 

WALKER,  J.  The  languafe  used  by  the 
testatrix  indicates  a  purix)se  to  give  one  half 
of  the  money  in  questicm  to  her  cousin  Jere- 
miah, or  upon  his  decease  before  the  death  of 
the  testatrix  to  his  heirs,  and  the  other  half 
to  the  heirs  of  her  cousin  Ellen,  whose  death 
occurred  before  the  will  was  made.  The 
phrase,  "to  be  divided  equally  among  them," 
though  not  expressed  with  verbal  precision, 
refers  to  an  equal  division  between  the  two 
classes,  consisting  on  the  one  hand  of  Jere- 
miah and  his  hdxs,  and  on  the  other  of  the 
heirs  of  Ellen.  The  use  of  the  words  "or 
his  heirs"  are  of  little  Importance.  The  lega- 
cy to  Jeremiah  was  intended  to  be  an  absolute 
gift,  as  was  the  legacy  to  Ellen's  heirs.  If 
Jeremiah  had  survived  the  testatrix,  it  Is  not 
probable  her  Intention  would  be  carried  out 
by  a  construction  which  would  give  one-sixth 
of  the  money  to  him  and  flve-sixthB  to  Ellen's 
heirs.    If  such  was  not  her  intention,  it  fol- 
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lows  It  was  not  ber  Intention  that  bis  two 
<^lldren  survlTlng  should  only  receive  two- 
sevenths  of  the  legacy,  while  KUen's  five  sur- 
viving children  should  receive  five-sevenths  of 
it  In  the  absence  of  explanatory  evidence 
why  the  testatrix  desired  to  dispose  of  her 
Itroperty  in  that  peculiar  way,  it  cannot  be 
found  that  she  had  such  an  intention  from  lan- 
guage in  the  will  that  does  not  make  such  a 
construction  necessary,  or  that  ks  at  least  open 
to  doubt  and  conjecture  as  to  Its  precise 
meaning.  Xbe  cases  relied  upon  by  Ellen's 
heirs  (Farmer  v.  Kimball,  46  N.  H.  435, 
88  Am.  Dec.  219;  Campbell  v.  Clark,  64  N. 
EL  328,  10  A.tL  702;  Cuthbert  v.  LAlag,  75 
N.  H.  304,  73  AU.  641)  are  distinguishable 
from  the  present  case,  and  are  not  irrecon- 
cilable with  the  above  finding  of  the  fact  of 
the  testatrix's  intention. 

The  result  arrived  at  renders  It  unneces- 
sary to  considier  tbe  admtesiblllty  of  state- 
ments made  by  the  testatrix  as  to  why  she 
made  the  present  will. 

Case  discharged.    Ail  concurred. 

<7>N.  H.  IT) 

COBDOPATIS   V.   BAKALOPODIiOS. 
(Supreme  Conrt  of  New  Hampshire.    Hillsbor- 
ough.   Oct  1,  1918.) 
Evidence  «=>456  —  CoNSTBoorioif  of  Mab- 

BIAOB  CONTBAOT. 

In  an  action  for  specific  performance  of  a 
Greek  marriage  contract,  evidence  was  admis- 
sible as  to  what  tbe  parties  meant  by  "dowery." 

Exceptions  from  Superior  Court  Hillsbor- 
ough County. 

Bin  by  Gbrlstos  Cordopatls  against  Athan- 
asius  Bakalopoulos.  Judgment  dismissing 
the  complaint  and  plaintiff  excepts.  Excep- 
tions overruled. 

Coblelgh  &  Theriault  of  Nashua,  for  plain- 
tiff. Ivory  C.  Eaton,  of  Nashua,  and  J.  J. 
Hennessy,  of  Iiowell,  Mass.,  for  defendant 

PliUMMER,  J.  The  defendant  agreed  to 
transfer  to  the  plaintiff  certain  shares  af 
stock,  to  be  given  by  reason  of  "dowery"  to 
the  plaintiff  in  consideration  of  the  plaintiff's 
marriage  to  the  defendant's  daughter  in  ac- 
cordance with  the  divine  and  holy  rites  of 
the  Orthodox  Eastern  Church  of  Christ  The 
parties  were  Greeks,  the  contract  was  writ- 
ten in  the  Greek  language,  and  was  drawn 
by  the  Greek  consul  in  his  office  in  Boston, 
Mass.  It  was  found  by  the  master  that  the 
parties  ultimately  intended  to  return  to 
Greece,  and  that  they  had  in  mind  the  per- 
formance of  the  contract  in  Greece  more  than 
any  other  place.  The  marriage  was  solem- 
nized, and  the  dowry  contract  was  made  con- 
formably to  the  divine  and  holy  rites  of  the 
Orthodox  Eastenn  Churdi  of  Christ  and 
according  to  the  laws  of  Greece  under  the 
rules  and  regulations  of  the  Greek  ChurciL 

It  Is  contended  by  the  defendant  that  by 
these  laws,   rules,    and   regulations  dowry 


given  by  the  wife's  father  to  his  son-in-law 
is  a  gift  for  the  purpose  of  alleviating  the 
burdens  of  marriage,  to  be  used  during  the 
Joint  lives  «f  the  husband  and  wife,  and  to 
revert  to  the  father  in  the  event  of  the  wife's 
death  without  issue.  Before  the  bringing  of 
this  bill  the  plaintiff's  wire  died  without 
issue.  Hence  it  is  claimed  the  dowry  revert- 
ed to  the  defendant  The  master  found  that 
dowry  under  these  laws,  rules,  and  r^nla- 
tions  was  in  accordance  with  the  defendant's 
contention.  The  evidence  in  tbe  case  was 
sufficient  to  support  such  a  finding,  and  the 
finding  warranted  the  court  in  dismissing  the 
bill.  The  plaintiff  excei>ted  to  evidence  of- 
fered by  the  defendant  as  to  the  meaning  of 
the   term   "dowery." 

The  question  for  consideration  In  this  case 
was  what  the  parties  tmderstood  when  they 
used  this '  word  In  the  marriage  contract 
What  did  the  term  "dowery"  mean  to  them? 
This  was  a  Ore^  marriage  contract,  and 
evidence  as  to  what  was  meant  by  "dowery," 
as  used  in  such  contract,  was  competent. 
Kendall  v.  Green,  67  N.  H.  857,  42  Atl.  178; 
6111  V.  Ferrln.  71  N.  H.  421.  424,  52  AU.  658; 
Day  V.  Tovras,  76  N.  H.  200,  81  Atl.  405; 
New  England  Box  Co.  t.  Flint  77  N.  H.  277, 
00  Atl.  780;  4  Wig.  Ev.  {{  2461-2465. 

Exceptions  overruled.     All  concurre«L 


Cn  N.  H.  TO) 

PAGE  et  al.  v.  BROOKS. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Oct  1,  1918.) 

1.  Adjoinino    Landownebs    «=s>8— Bkason- 
ABiA  Use— Btidbncb. 

Otdidance  prohibitin/  erection  of  garage  till 
owner  of  premises  obtains  license  from  citr 
council  on  petition,  if  valid.  Is  competent,  though 
not  conclusive,  on  reaBonableneas  of  proposed 
use,  in  suit  by  adjoining  landowner  to  enjoin 
erection  without  permit. 

2.  MCRICIFAL    CORFOBATIONB    *=»601— REOn- 

LATiNo  Buildings— Ordinances. 
City  council,  being  authorized  by  Pub.  St 
1901,  c.  50,  I  10,  to  regulate  building,  ordinance 
prohibiting  erection  of  garage  till  owner  of  prem- 
ises obtains  license  from  city  council,  on  peti- 
tion giving  particulars,  is  valid. 

3.  ADjoiNiNa  Landownebs  «=»8  — Reason- 
ABix  Use. 

■  Reasonable  use  of  <we's  land,  as  regards 
rigbts  of  adjoining  landowner.  Is  what  an  ordi- 
nary man  would  do  under  the  drcnmstances  of 
the  particular  case. 

4.  Adjoining  Landownebs  ^=>8  —  Reason- 
ABLE  Use. 

Whether  one's  use  of  Ms  land  is  reasonable, 
as  reeards  rights  of  adjoining  owners,  depends 
on  whether  it  will  deprive  them  of  reasonable 
enjoyment  of  their  property  to  a  substantial 
extent  considering  all  the  circumstances,  and 
not  on  question  of  his  negligence,  in  view  of 
what  he  knew  or  ought  to  have  known. 

6.  Affeai.  and  Ebsob  €=»842(11)  —  Bzcxp- 
TioNS— Question  of  Law. 
Exception  to  finding  that  plaintiff  wonld 
Butfer  little  damage  from  defendant's  proposed 
use  of  his  adjoining  land  presents  no  qaestion 
of  law. 
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ham  County ;   Allen,  Judge. 

Snlt  by  Calvin  Page  and  otbers  against 
Frank  B.  Brooks.  Bill  dismlaged,  and  case 
transferred  from  superior  court  Exceptions 
overruled  in  part,  and  in  part  sustained. 

Bill  In  equity  by  owners  of  premises  used 
for  residential  purposes  In  Portsmouth  and 
adjoining  the  defendant's  premises,  for  an 
tnj  auction  against  his  building  a  public  ga- 
rage on  his  land  and  from  conducting  an  au- 
tomobile service  and  repair  business  there- 
in. He  intends  to  do  the  acts  complained  of 
without  obtaining  a  license  for  that  purpose 
from  the  dty  coundl  of  Portsmouth,  in  ac- 
cordance with  an  ordinance  which  provides 
that  no  person  shall  erect  "any  steam  mill 
*  *  *  nor  establish  any  automobile  ga- 
rage, until  he  has  presented  to  the  dty  coun- 
cil a  petition  therefor  setting  out  the  pro- 
posed situation  of  the  building  and  the  ma- 
terials of  which  the  same  is  to  be  built,  the 
dimensions,  height,  number  of  stories  of  the 
proposed  building,  •  *  •  the  height  of 
the  chimney,  and  the  various  branches  of 
business  to  be  carried  on  or  proposed  to  be 
carried  on  in  said  building,  and  having  first 
obtained  a  license  therefor."  The  court  ruled 
that  this  ordinance  is  invalid  and  not  bind- 
ing on  the  defendant,  that-  the  question  in- 
volved is  only  one  of  reasonable  use,  and 
that  the  test  is  what  an  ordinary  man  would 
do,  which  Is  to  be  determined  in  the  light  of 
what  he  knows,  or  reasonably  ought  to  know, 
about  the  situation,  rather  than  in  the  light 
of  all  the  facts,  whatever  they  may  be.  The 
plaintUfs  excepted  to  these  rulings.  The  bill 
was  dismissed  as  to  Page  because  his  damage 
would  be  comparatively  slight,  and  as  to  the 
other  plalntifTs  because  the  defendant's  pro- 
posed use  of  his  premises  for  a  public  garage 
would  not  be  unreasonable. 

Samuel  W.  Emery  and  CMvln  Page,  both 
of  Portsmouth,  for  plaintiffs.  Scammon  & 
Gardner,  of  Exeter,  for  defendant 

WAI/EER,  J.    [1]  One  question  presented 
by  the  plalntifrs*  exceptions  to  the  special 
rulings,  and  to  the  decree  dismissing  the  bill. 
Is  whether  the  city  ordinance,  which  in  sub- 
stance prohibits  the  erection  of  any  buUdlng 
in  the  city  of  Portsmouth,  intended  to  be  used 
as  a  garage  for  automobiles,  until  the  owner 
of  the  premises  has  obtained  a  license  there- 
for from  the  dty  council  upon  petition  for 
the  same,  is  admissible  for  any  purpose  in 
this  proceeding.     The  court  ruled  that  the 
ordinance  was  invalid,  and  not  binding  upon 
the  defendant;  and  dedlned  to  receive  it  in 
evidence.    If  it  was  a  valid  ordinance,  it  was 
legitimate  evidence  that  the  threatened  act 
of  the  defendant  in  violation  of  its  provisions 
was  unreasonable.     It  had  some  probative 
force  upon  the  prlndpal  issue  in  the  case, 
-which  wAs  the  reasonableness  of  the  defend- 
ant's proposed  use  of  his  land,  in  view  of  the 


of  his  land.  In  l4ine  v.  Concord,  70  N.  H. 
485,  49  Atl.  687,  85  Am.  St.  Rep.  643,  it  was 
held  that  in  an  action  for  damages  against 
a  munidpal  corporation  for  creating  a  nui- 
sance by  damping  refuse  material  upon  a 
vacant  lot  adjoining  the  plalntifTs  premises, 
a  dty  ordinance  prohibiting  the  acta  com- 
plained of  is  competent  evidence  upon  the 
question  of  reasonable  use,  but  not  condu- 
sive.  In  actions  for  negligence,  statutes  or 
ordinances  in  the  nature  of  police  regulations 
are  regarded  as  admissible  to  show  the  mi- 
reasonable  .character  of  the  defendant's  acts. 
Bresnehan  v.  Gove,  71  N.  H.  236,  289,'  61  Atl. 
916;  Nadeau  ▼.  Sawyer,  78  N.  H.  70,  59  Atl. 
369 ;  Clough  v.  Rockingham  County  Light  ^Sc 
Power  Co.,  76  N.  H.  84,  71  Atl.  223 ;  Lyons 
T.  Child,  61  K  H.  72.  For  a  similar  purpose 
the  ordinance  in  qaestion.  If  valid,  was  ad- 
misslhle. 

[2]  The  only  ground  suggested  by  the  de- 
fendant in  support  of  the  daim  that  the  ordi- 
nance is  v<AA  U  that  the  recent  dedsion  in 
Tillage  Prednct  of  Hanover  v.  Atkins,  78  N. 
H.  30S,  99  Atl.  293,^18  a  conclusive  author- 
ity In  his  favor.  In  that  case  the  by-law 
and  the  order  issued  thereunder  was  an  at- 
tempted exercise  by  fire  commissioners  of 
delegated  police  power  with  reference  to  the 
location  and  use  of  a  building  as  a  black- 
smith's shop.  In  an  arbitrary  manner  and 
subject  to  no  general  rule  or  regulation.  It 
was  In  excess  of  the  legislative  authc«-lzation 
and  a  substantial  denial  of  that  equality  of 
the  use  and  enjoyment  of  property  which 
all  dtizens  oonstltntionally  possess.  No  such 
objection  is  apparent,  or  lias  been  pointed 
out  in  the  ordinance  which  the  defendant  re- 
fused to  comply  with.  It  requires  the  peti- 
tioner to  furnish  certain  information  in  re- 
gard to  the  general  character  of  the  proposed 
building,  in  view  of  whidi  the  dty  council, 
in  the  exerdse  of  a  reasonable  discretion, 
may  issue  a  license.  It  is  authorized  to  reg- 
ulate, not  to  arbitrarily  prohibit,  the  erection 
of  bulldlngB.  Moreover,  the  dty  coundl  has 
not  been  asked  to  license  the  defendant  to 
erect  and  use  his  building  as  a  garage.  Un- 
der the  ordinance  it  might  have  granted  a 
license  under  reasonable  conditions.  As  it 
was  not  authorized  to  prohibit  the  erection 
of  such  a  building  arbitrarily  (P.  S.  c.  60, 
f  10),  and  as  it  has  not  attempted  to  do  so 
under  an  erroneous  assumption  of  legislative 
power,  the  validity  of  the  ordinance  for  the 
purpose  of  authorizing  reasonable  regulation 
in  a:  particular  instance  cannot  be  doubted. 
There  was  error  In  the  ruling  ot  the  court 
upon  this  subject 

[3]  As  a  new  trial  seems  to  be  necessary, 
it  may  be  useful  to  consider  the  exertion 
to  the  ruling  upon  the  question  of  reasonable 
use  of  the  defendant's  land.  The  doctrine  of 
reasonable  use  adc^ed  in  this  state  in  a 
broad,  liberal,  and  equitable  sense  Is  In  many 
cases  the  test  of  the  respective  rights  of  ad- 
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jolnlnK  landownen.  A^  reaBonable  use  ot 
one's  property  in  Uind  Is  determined  as  a  fact 
by  a  cansideratloa  ot  the  nature  of  the  use 
his  neighbor  makes  of  his  land  and  the  dam- 
ages each  would  suffer  from  an  unrestricted 
user  by  both.  What  an  ordinary  man  would 
do  imder  the  circumstances  ot  a  particular 
ease  Is  perhaps  a  sufficiently  accurate  state- 
ment of  the  principle  for  practical  purposeai 
Hamlin  v.  Blankenberg,  78  N.  H.  298,  60  Atl. 
1010;  Ladd  ▼.  Brick  Co.,  68  N.  H.  185,  186, 
87  Atl.  1041 ;  Franklin  v.  Durgee,  71  N.  H. 
186,  61  AU.  911.  68  t>.  B.  A.  112:  Horan  ▼. 
Byrnes,  72  N.  H.  93,  51  AtL  MS,  ffi!  L.  B.  A. 
602,  101  Am.  St  Sep.  670.  Whether  the  de^ 
fendant'a  maintenance  of  the  proposed  ga- 
rage upon  his  premises  would  be  unreasona- 
ble in  the  Bmse  above  indicated,  in  view  of 
the  resulting  injury  to  the  plaintiffs'  piop' 
erty,  was  the  Issue  between  the  parties. 

[4]  Upon  that  issue  the  court  ruled  that 
what  an  ordinary  man  would  do  is  to  be  de- 
termined In  the  light  of  what'  he  knows,  or 
reasonably  ong^t  to  know,  about  the  situa- 
tion, rather  than  in  the  light  of  all  the  facta, 
whatever  they  might  be.  From  this  language 
It  is  to  be  Inferred  that  the  court  did  not 
consider  all  the  facts  tending  to  show  the  un- 
reasonableness of  maintaining  a  garage  on 
the  defendant's  premises,  but  only  sach  facts 
as  the  d^endant  knew  or  ought  to  have 
known.  It  would  seem  that  the  law  of  neg- 
ligence was  applied,  and  that  tbe  defendant's 
liability  was  determined,  as  it  would  be  in 
an  action  for  the  negligent  use  of  property. 
But  the  plaintiff's  right  to  the  «i}oymeiit  of 
his  property  does  not  depend  upon  tite  deter- 
mination of  the  question  whether  the  defend- 
ant would  use  ordinary  care  in  the  use  of 
iiis  property  to  avoid  injnrying  the  plaintilt. 
As  stated  in  Elliott  v.  Mason,  76  N.  H.  220, 
232,  81  Aa  TOl,  708  (87  I*  B.  A.  [N.  8.] 
867): 

"When  a  perRon  managM  Ms  real  estate  in 
such  a  way  as  to  on  reasonably  interfere  with 
the  correlative  rixbt  of  his  neighbor  to  a  reason- 
able enjoyment  of  his  land,  it  is  no  justification 
for  the  nuisance  for  the  former  to  prove  that 
he  was  gnll^  of  no  negligence,  or  that  he  exer- 
cised due  care  in  what  be  did.  The  qocstion  is: 
Has  he  invaded  the  proprietary  right  of  his 
neighbor?" 

See,  also,  O'Brien  v.  Derry,  78  N.  H.  198, 
205,  60  Atl.  843 :  I-ane  v.  Oonoord,  70  N.  H. 
485,  49  AtL  687,  85  Am.  St  Rep.  64S;  Wood, 
NnU.  i  841. 

The  qnestloo,  therefore,  in  this  case,  is 
whether  the  defendant'*  proposed  garage  will 
deprive  the  plaintiffs  of  the  reasonable  en- 
joyment of  their  property  to  a  substantial  ex- 
tent considering  all  the  circumstances  of  the 
situation,  not  whether  the  resulting  iitjury  is 
due  to  his  negligence  or  his  want  of  care  in 
view  of  his  knowledge  of  the  situation. 
There  was  error  in  this  ruling  of  the  court 

[f]  As  the  case  is  understood,  the  court 
dismissed  the  bill,  ao  far  as  the  plaintiff  Page 


Is  CtHtcerned,  upon  the  special  ground  that 
be  would  suffer  little  damage  from  the  de- 
fendant's proposed  use  of  bis-  land,  and  that 
for  that  reason  an  injunction  would  be  in- 
equltalde.  The  exception  to  this  finding  pre- 
sents no  Questloa  of  law  and  must  be  over- 
ruled. 

Exceptions  by  Page  overruled.  Exceptions 
by  the  other  plaintiffs  sustained.  AU  con- 
curred. 


(UT  Me.  4W) 

SMITH  V.  SOMERSET  TRACTION  (X). 

(Supreme  Judicial  Court  of  Maine.     Oct  31, 
1918.) 

1.  Strkst  Railboaob  •=>90(1S)  —  CouusiON 

WITH    MOTOB   TanCK— COHTEIBUTOBT    Neq- 
UOENCX. 

Where  coIUsion  betweoi  street  ear  aad 
plaintifTa  motor  sprinUing  truck,  on  track  in 
order  to  refill,  was  caused  by  driver's  contrib- 
utory negligence  in.  failing- to  look  out  for  ap- 
proaching car  until  just  before  he  went  on 
track,  when  bis  view  was  obstructed  by  truck 
itself,  plaintiff  could  net  recover  damage  to 
truck. 

2.  Stbeet  Rahaoadb  43>103(3)  —  Colxjsion 
OK  Tback— Last  Cixab  Chakck. 

Where  collision  between  street  car  and  mo- 
tor sprinldlng  truck  followed  on  tnming  of 
truck  onto  track,  when  motorman  used  every 
reasonable  effort  to  avoid  accident,  doctrine 
of  last  dear  chance  was  without  application  to 
give  owner  ot  tmdt  dght  of  action  against 
street  railroad,  despite  truck  driver's  contribu- 
tory negligence. 

On  Motion  from  Supreme  Judicial  Oourt, 
Somerset  County;  at  Law. 

Action  by  Harold  BL  Smltb  against  the 
Somerset  Traction  Company.  Verdict  for 
plaintiff.  On  motion  for  new  trial  in  the 
Supreme  Judicial  Court    Motion  sustained. 

Argued  before  COBNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBBOOE^  DUNN, 
and,  MOBBILL,  JJ. 

Fred  F.  Lawience,-  of  Skowhegan,  for 
plaintiff.  Butler  &  Butler,  of  Skowhegan, 
for  defendant 

OORNISH,  C.  J.  The  plalnUff  aeeka  to 
recover  for  damages  caused  to  his  motor 
sprinkling  truck,  driven  by  one  Boothb?,  in 
collision  with  a  car  of  the  defendant  The 
accident  occurred  on  August  19,  1917,  on 
Madison  avenue  In  tbt  town  ot  Skowhegan. 
The  driver  of  the  truck  entered  MadlMik  ave- 
nue from  Pleasant  street  on  the  west,  crossed 
the  track  of  the  defendant,  and  pro(xeded  In 
a  northerly  direction  on  the  easterly  side  of 
the  track  and  three  or  foor  taet  ttaerefirom  un- 
til he  was  oivosite  the  staB(:u>tpe  frwn  whicli 
he  was  to  retUI  the  sprinlder.  He  then  swung 
the  front  end  of  the  tru<^  onto  the  tradt.  put 
on  his  brake*,  and  stopped,  pr^Hratoiy  to 
reversing  bis  gears  and  backing  up  to  the 
etandplps.  Before  he  was  off  the  track,  the 
sprinkler  was  struck  by  the  electric  car  which 
had  come  np  Madison  avenue  In  the  same 
direction  aa  the  trudc 

[1]  The  driver's  own  story  ot  tba  acddeot 
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prores  auxb.  negllgenca  on  his  part,  as  pra* 
eludes  recovery. 

As  he  was  proceeding  np  Madison  aveiitie, 
he  was  free  and  clear  of  any  car  that  might 
overtake  him.  The  moatait  be  tnmed  to- 
•ward  the  track,  he  was  apptoachlng  possible 
peril.  Jjt  then  became  his  duty  to  use  rea- 
sonable efforts  to  ascertain  whether  a  car 
was  coming  firom  behind.  When  he  left 
Pleasant  street,  he  glanced  down  Madison 
avenue  the  short  distance  of  two  lots,  and 
says  he  saw  do  car.  He  did  not  look  again 
nntU'JnSt  before  hetnmed  onto  the  traek, 
when  he  looked  OTer  his  Shoulder;  but  the 
body  of  the  sprinkler  obstructed  his  view,  so 
that  be  could  see  a  distance  of  only  15  or  20 
feet  along  the  track,  which  was  about  the 
length  of  the  truck  Itself.  \»lth  that  restrltt- 
ed  view  he  admits  that  he  tnrned  directly  on- 
to the  trackj  and  the  ooUlalon  followed.  This 
certainly  was  not  the  conduct  of  a  reason- 
ably prudent  man  concerned  for  his  personal 
safety.  It  was  a  clear  case  of  contributory 
negligence:  Perhaiw  the' presence  of  a  com- 
panion riding  with  him  simply  foi-  pleasure 
may  throw  some  light  upon  the  degree  of 
watchfulness  he  was  .ezerelslng. 

[2]  To  relieve  htmself  from  this  predica- 
ment, the  plainUf(  invokes  the  last  clear 
chance  doctrine,  and  argues  a  subsequent 
and  Independent  negligence  on  the  part  ot 
the  ntotorraan  of  the  electric  car,  after  the 
trpck  had  reached  its  perilous  position.  The 
evidence  wholly  fails  to  warrant  the  applica- 
tion of  that  doctrine.  The  collision  followed 
dose  on  the  turning  of  the  trudk,  and  the 
motorman  of  the  electric  car  then  used  every 
reasonable  effort  to  avoid  the  aeddent  The 
driver's  negligence  actively  contlnned  from 
Its  commeocement  up'to  the  moment  of  col- 
lision, and  this  case  is  governed  by  Butler 
T.  Railway,  99  Me.  160,  68  AU.  776,  106  Am. 
St  Rep.  267;  Phnbrick  v.  Railway,  107  Me. 
420,  78  AtL  481 ;  an<l  McEinnon  v.  Railway, 
Ud  Me.  289, 101  Aa  452. 

The  verdict  Is  so  manifestly  contrary  to 
the  law  and  the  evidence  that  it  shouM  not 
stand. 

Motion  su^Ained. 


<U7  M«.  ton 


KNOX  V.  OOBURN, 


{Supreme  Jndioial  Court  of  Maine.     Oct  8L 
1918.) 

1.  CoBFOB&Tioirs    «s»181(8)  —  Rroara    of 
Stockboldzs  —  Inspeotior   o*  Books— 
BuBDEN  of  Pboof. 

Where  officer  of  corporation  refuses  to  per- 
mit gtockboldar  to  insect  books  and  copy 
nlnotes  and  names  of  stockholders  upon  groond 
that  stockholdo's  motive  in  so  doing  is  improp- 
er, and  stocklKdder  brings  action  to  c»mpel  at- 
ficer  to  permit  such  inspection,  the  burden  of 
proving  that  stockholder's  motive  is  improper  is 
upon  officer. 

2.  COBPOBATIOnS       «=>181(1)    —    RIOHTB       ow 
STOCKHOtDEB— iNSPKCnON  0»  BoOKS. 

Member  of  stock-selling  firm,  who  buys  stock 
In  corporation  for  purpose  of  securing  names 


of  all  the  holders  of  such  stock,  has  the  tight, 
under  B«v.  St.  c.  61,  |  22,  to  inspect  the 
stockbooks  and  make  list  of  stockholdws  for  nse 
in.  selling  soch  stock;  his  motive  In  obtaining 
such  list  not  being  improper,  vexatious,  or 
unlawful. 

Exceptions  from  Supreme  Judicial  Courts 
Androscoggin  County,  at  Law. 

Pstitioa  for  mandamus  by  Herbert  D. 
Knox  against  James  B.  Cobum.  Writ  or- 
dered* and  defendant  exeats.  Bzoeptlons 
overmled. 

Argued  before  (X)KMSH,  a  J.,  and 
BFQAB,  HAJfSON,  PHILBBOOK,  DDNN. 
and  WILSON,  JJ. 

Ralph  W.  Crockett;  of  Lewiston,  for  plain- 
till  McGUllcuddy  ft  Mor^,  of  Lewiston, 
for  defendant 

CX>RNISH,  O.  J.  This  Is  a  petition 
brought  by  a  stockholder  of  tlie  Androscoff. 
gin  Mills,  o^  Lewiston,  Me.,  for  a  writ  of 
mandamus  commanding  the  reqiondent,  the 
cleti  of  the  corporatl(m,  to  allow  him  to  in- 
spect the  stockbook,  to  take  copies  and  min- 
utes therefrom  of  such  parts  as  concern 
his  interests,  and  to  make  a  list  of  the 
stockholders,  their  residences,  and  the 
amount  of  stock  held  by  each. 

The  respondent  admits  the  right  of  the 
petitlooer  to  Inspect  the  books,  but  denies 
him  the  right  to  make  copies  of  the  books 
and  of  the  list  of  stockholders. 
-  B.  &  e;,  61,  I  22,  provides  that  the  corpor- 
ate records  and  stodcbook  "shall  be  open 
at  all,  reasonable  hours  to  the  inspection  of 
persons  interested,  who  may  take  copies  and 
minutes  therefrom  of  snob  parts,  as  ooncera 
theii'  interests,"  etc. 

Tb^  Bitting  Justice,  after  full  bearing; 
granted  the  petition  and  t>rdered  the  peiemp- 
tory  writ  of  mandamus  to  issue.  The  case  is 
before  the  law  court  on  defendant's  ezcep.< 
tions  to  this  ruling. 

The  opinion  Ued  by  the.  sitting  Justice 
covers  so  fnlly  and  so  dlscrln^atlngly  the 
facts  and  the  law  Involved  In  this  matter 
that  we  aAoDt  It  as  the  oploitn  of  the  court 
That  opinion  Is  as  follows: 

The  petitioner  bases  Us  application  upon  sec- 
tion 22  of  chapter  61  of  the  Revised  Statutes, 
and  asks  that  a  peremptory  writ  issue  to  the 
respondent,  commanding  him  to  allow  the  peti- 
tioner to  inspect  the  stockbook  of  the  Andros- 
eoggitt  Mills  and  to  take  copies  and  minutes 
therefrom  of  sudi  parts  as  concern  the  peti- 
tioner's interests,  and  to  make  a  list  of  the 
stockholders  of  said  corporation,  their  reaidoie. 
es,  and  the  amount  of  stock  held  by  each. 

In  previous  decisions  of  this  court  (White  v. 
Manter,  109  Me.  400,  84  Atl.  890,  42  L.  R.  A. 
CN.  S.)  882;  Withington  v.  Bradley,  111  Me. 
386,  89  AtL  201;  Eaton  v.  Manter,  114  Me. 
260,  95  AU.  948)  it  has  been  held  that  this 
statute,  80  far  as  the  right  of  inspection  is  con- 
cerned, adds  to  the  common-law  rights  of  a 
stoddiolder  and  removes  some  of  the  common- 
law  limitations,  and  that  it  gives  the  stockhold- 
er an  absolute  and  unlimited  right  to  inmect  the 
corporate  records  and  the  list  of  stockholders, 
whatever  may  be  his  motive  or  purpose  In  seek- 
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ing  to  exercise  it,  and  that  it  is  not  necessary 
to  state  in  his  application  or  proTe  tlie  reasons 
for  bis  application  to  inspect  such  records.  The 
right  to  take  copies  and  minutes  therefrom 
Is,  however,  limited  to  such  parts  as  concern 
the  interest  of  the  stockholder  making  the  ap- 
plication, and  that  limitation  is  recognized  by 
the  prayer  of  the  petition  in  this  case.  It  has 
further  been  held  that  a  list  of  stockholders 
concerns  a  stockholder's  interest,  and  that  he 
has  a  right  to  take  a  copy  of  the  list,  irrespec- 
tive of  bis  motive  or  purpose. 

The  court,  however,  has  been  careful  to  say 
that  the  character  of  the  remedy  sought  by  ap- 
plication for  a  writ  of  mandamus,  and  the  dis- 
cretion to  be  exercised  by  the  court  in  issuing 
It,  seems  not  to  have  been  taken  away  or 
abridged  by  the  statute,  and  that  a  state  of 
facta  might  l>e  presented  where  the  purpose  of 
the  petitioner  was  so  obviously  vexatious,  im- 
proper, or  unlawful  that  the  court  might  feel 
compelled  to  exercise  its  discretion  and  decline 
to  issne  the  writ. 

[i]  It  will  not  be  presumed  that  the  motive  of 
the  stockholder  is  an  improper  one,  and,  if  the 
motive  or  purpose  is  charged  to  be  otherwise, 
the  burden  is  upon  the  officer  refusing  the  re- 
quest, or  on  the  corporation,  to  establish  it. 
Stone  V.  Kellogg,  165  111.  192,  46  N.  E.  222, 
66  Am.  St  Bep.  240;  State  v.  Pacific  Brew- 
ing Co.,  21  Wash.  4S1,  68  Pac.  684,  47  U  B. 
A.  208;  Foster  v.  White,  86  Ala.  467,  6  South. 
88. 

The  respondent  has  filed  a  t«tnm  to  the  alter- 
native writ,  stating  bis  reasons  for  not  comply- 
ing with  the  request  of  the  petitioner.  Treating 
the  allegations  of  this  return  as  statements  of 
fact,  and  not  of  opinion  or  belief,  the  allegations 
of  paragraphs  6  and  7,  so  far  as  they  relate  to 
the  purposes  of  the  petitioner,  are  not  sustained 
by  ue  evidence.  In  paragraph  0  of  the  return 
the  respondent  states  his  belief  "that  it  is  the 
Intention  of  said  Herbert  D.  Knox  to  endeavor 
to  use  the  Information  for  Us  sole  benefit  in  the 
buying  and  seUing  of  the  stock  of  the  Andros- 
coggin Mills,  and  that  such  act  would  be  det- 
rimental to  the  best  interests  of  the  corpora- 
tion and  Its  stockholders." 

It  appears  by  the  evidence  before  me  that  th« 
petitioner  first  made  application  to  the  treasur- 
er of  the  Androscoggin  Mills  for  a  list  of  the 
stockholders  to  whibh  Mr.  De  Normandie  re- 
plied, under  date  of  June  22,  1918:  "If  you 
will  let  me  know  by  return  mail  any  specific 
reason  that  you  may  have  for  desiring  this  list, 
I  shall  be  glad  to  take  the  matter  under  con- 
sideration." In, reply  Mr.  Knox  states:  "I  beg 
to  advise  you  that  I  desire  this  list  for  the  use 
only  by  myself  in  connection  with  the  firm  of 
Charles  A.  Day  &  Co.  for  the  purpose  of  facili- 
tating the  purchase  or  sal«  of  this  stock,  as  by 
having  a  list  of  stockholders  when  occasion 
arises  I  can  communicate  with  them  direct  ei- 
ther as  to  parchase  or  sale  should  I  so  wish." 
To  this  letter  Mr.  De  Normandle  replied:  "I 
have  given  your  letter  careful  considera- 
tion, and  have  been  advised  that  I  should 
not  disclose  the  stockholders'  names  under  the 
circumstances  to  which  your  letter  refers.  We 
have  always  refused  such  requests  and  think 
that  we  ought  not  to  change  our  custom."  - 

In  his  testimony  upon  examination  Mr.  Knox 
testified  as  follows: 

"Q.  Tour  purpose  in  buying  a  share  of  stock, 
as  I  said  before,  was  for  your  own  private  busi- 
ness, to  buy  and  sell  the  stockholdera  or  any- 
body else  you  could  get  to  buy? 

"A.  In  connection  with  the  firm  of  Charles  A. 
Day  &  Co. 

"Q.  And  in  seUing  that  stock,  of  course,  yoa 
sell  to  pe<q>le  other  than  stockholders,  or  try 
to  sell  it  don't  you? 

"A.  Not  at  all  times ;   no. 

"Q.  Tou  do  sometimes? 

"A.  Once  in  a  while.  For  Instance,  we  may 
in  the  Androscoggin,  If  there  should  happen  to 


be  200  or  300  shares  offered  for  sale,  we  might 
circularize  it" 

It  Appears  from  the  evidence  before  me  that 
the  peationer  is  connected  with  the  firm  of 
Charles  A.  Day  &  Co.,  of  Boston,  and  that  that 
firm  makes  a  specialty  of  dealuig  in  unlisted 
and  Inactive  stodcs  and  bonds^  and  that  the 
share  of  stock  standing  In  the  name  of  the  peti- 
tioner was  purchased  by  that  firm,  that  Mr. 
Knox  might  have  the  status  of  a  stodUiolder  in 
the  Androscoggin  Mills  and  such  rights  as  at- 
tach thereto.  It  farther  appears  that  this  firm 
makes  it  a  practice  to  obtain  lists  of  stockhold- 
ers of  corporations  in  the  stock  of  which  It 
deals ;  that  these  lists  are  for  its  own  exclusive 
use;  that  they  are  not  sold  or  even  loaned  to 
brokers  or  other  dealers;  that  they  are  usedaa 
mailing  lists  in  sending  out  circulars  offering 
to  buy  or  to  sell  stock  In  various  corporations. 
Copies  of  the  drcolars  Issued  by  tbis  firm  were 

gat  in  evidence,  without  objection,  and  seem  to 
e  unobjectionable  in  form.  I  fail  to  see  where- 
in iJie  purpose  which  Mr.  Knox  intends  to  make 
of  the  liste  of  stockhcdders  is  in  any  way  im- 
proper, vexatious,  or  unlawful.  In  wlthington 
V.  Bradley,  supra,  the  court  found  that  the  evi- 
dence failed  to  disclose  any  unlawful  purpose, 
and  that  the  power  of  the  court  to  iasae  the 
peremptory  writ  was  properly  exercised.  The 
report  of  that  case  does  not  show  the  evidence 
upon  which  this  finding  was  based,  but  as  sup- 
porting that  view  the  court  cited  the  case  of 
Stete  V.  Middlesex  Banking  Co.,  87  Conn.  483, 
on  page  489,  88  Aa  861,  on  pape  863,  a  case 
which  is  BO  parallel  in  its  facts  with  the  present 
case  that  I  quote  from  the  opinion  of  the  court: 

"The  primary  charge  brought  against  the 
relator  In  the  return  centers  about  his  busiuess 
as  a  stocklwoker.  It  is  asserted  that  he  ought 
not  to  be  admitted  to  an  examination  of  the 
stockbooks  because  he  became  a  stockholder  for 
the  purpose  of  trading  In  Its  shares,  and  that  his 
controlling  purpose  In  seeking  access  to  the 
stockbooks  is  that  ha,  by  means  of  the  informa- 
tion obtained,  may  more  effectually  carry  on 
that  business  and  more  extensively  and  success- 
fully buy  and  sell  the  company's  shares  for 
groflt  to  himsell  We  fall  to  discover  what 
arm  or-loss  can  threaten  either  the  company  or 
its  stockholders  from  the  relator's  operations 
as  a  buyer  and  sdler  of  Its  stock,  however  ac- 
tive or  general  they  might  become,  of  so  grave  a 
character  as  to  call  for  judicial  protection  from 
the  exercise  of  the  statutorv  right  Such  opera- 
tions are  not  hostile  to  the  corporation,  nave 
nothing  wrong,  unjust  Illegitimate,  or  anlaw- 
ful  about  them,  ana  the  desire  to  advance  them 
in  honorable  ways,  although  olterior  to  the  In- 
terests of  the  corporation  and  stock  ownership, 
has  no  taint  of  Impropriety  about  It" 

In  his  testimony  Mr.  Coburn  erareases  con- 
cern that  if  the  writ  were  granted  annoyance 
to  the  stockholders  might  result.  It  Is  difficult 
to  see  how  such  a  result  would  follow.  Ilie 
creation  of  a  wider  market  for  the  stock  can- 
not certainly  be  detrimental  to  the  stockhold- 
ers' interest,  and  any  Information  as  to  stock 
being  offered  for  sale,  or  of  opportunity  to  sell 
stock  to  persons  desiring  to  purchase,  would 
naturaU;^  be  to  the  stockholders'  interest  The 
corporation  has  within  its  power  to  very  ef- 
fectually guard  the  stockholders  against  any 
deception,  if  such  diould  be  attempted,  by  dis- 
tributing to  ite  stockholder*  printed  statementB 
of  ite  financial  conditicm  in  such  form  as  to 
afford  full  information.  It  seems  that  in  the 
case  of  this  particular  corporation  it  has  not 
been  the  practice  so  to  do.  Referring  to  a 
similar  claim  the  court  in  State  v.  Middlesex 
Banking  Co.,  says: 

"But  whatever  evil  incidente  might  be  ex- 
pected to  attend  the  policy  of  limited  publicity 
enacted  into  the  law,  and  assuming  that  the 
allegations  conform  to  the  fact  we  must  pre- 
sume that  the  General  Assembly  took  them  into 
account  and  weighed  them  against  the  antlci- 
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adopted,  they  are  inherent  in  the  system,  and 
do  not  arise  from  exceptional  cases  of  misuse 
or  abuse.  If  we  were  to  say  that  the  right  giv- 
en by  statute  should  not  be  enforced  for  the 
reason  that  harmful  resnlta  might  follow,  we 
should  be  usurping  the  functitons  of  the  legisla- 
tive department  in  making  practical  repeal  of 
the  statute  and  transgreeslng  the  comparatively 
narrow  limits  of  proper  judicial  action  already 
indicated." 

I  have  carefully  examined  the  cases  cited  by 
i^espondents'  counsel  in  his  brief.  They  do  not 
seem  to  controvert  the  positions  taken  In  this 
opinion,  but  it  may  be  said  of  them  that  such 
cases  arose  in  states  where  a  more  limited  pol- 
icy seems  to  prevail  than  prevails  in  states  hav- 
ing statutory  provisions  umilar  to  those  found 
here. 

[2]  Peremptory  writ  of  mandamus  may  issue, 
commanding  the  said  James  E>.  Cobum  to  allow 
the  said  Herbert  D.  Knox  to  inspect  the  stock- 
book  of  the  Androscoggin  Mills  and  take  copies 
and  minutes  therefrom  of  such  parts  as  concern 
bis  interests,  and  to  make  a  list  of  the  stock- 
holders of  said  corporation,  their  residences,  iuxl 
the  amount  of  stock  held  by  each. 

The  entry  must  therefore  be: 
Exceptions  overrnled. 


(117  He.  415) 

SWEENEY  V.  HIOGINS. 

(Snpreme  Judicial  Court  of  Maine.    Nov,  4, 
1918.) 

1.  LIBEI.  AlfD  SLAIIDEB  «=s>101(4)— BCBDKIT  OT 

Pbooi'— Condition AiXT  Pbitilbokd  Ooiain- 

NI0ATION8. 

In  an  action  on  the  case  for  libel,  where  the 
charges  are  conditionally  privileged  communica- 
tions, the  burden  of  proving  malice  by  affirma- 
tive evidence  rests  on  plaintiff. 

2.  Libel  and  Slandbb  «=>48(2)— Pbitilkokd 
comhunioations  —  pubuo  oltioiaiis  ob 

EUFLOT^B. 

No  action  lies  to  a  petition  or  communica- 
tion imputing  want  of  integribr  or  other  ground 
of  unfitness  to  a  public  official  or  employe,  who 
is  subject  to  removal  by  the  authority  to  whom 
the  communication  is  addressed,  if  made  in  good 
faith  and  without  malice. 

3.  Ljbei.  and   Slandeb  4=3101(4)— Chaboes 
AoAiNST  Public  Officials— Pbesumptionb. 

Where  charges  against  a  police  officer  on  the 
ground  of  official  misconduct  were  made  to  the 
mayor  and  city  government,  which  had  power  of 
revocation  and  removal,  it  will  be  presumed  that 
the  charges  were  preferred  without  malice  and 
from  a  sense  of  official  responsibility. 

■4.   LiIBEL    and    SI.ANDEB    «=>61(6)— PBITIUCOE 

— Maucb.  ^ 
Actual  malice  in  making  a  charge  against  a 
public  official  cannot  be  inferred,  simply  because 
the  charges  are  false. 

Agreed  Statement  from  Supreme  Judicial 
-Court,  Cumberland  County,  at  Law. 

Action  by  Charles  £!>.  Sweeney  against 
Fred  W.  Higgins,  submitted  to  law  court  up- 
4>n  an  agreed  statement  of  facts.  Judgment 
for  defendant. 

Argued  before  COKMSH,  a  J.,  and 
SPBAR,  HANSON,  PHILBKOOK,  DDNN, 
and  MORRILL,  JJ. 

William  A.  Connellan,  of  Portland,  for 
plaintiff.    Jacob  H.  Berman,  of  Portland,  and 


CORNISH,  O.  J.  This  Is  an  action  on  the 
case  for  UbeJ,  brought  by  a  police  officer  of 
South  Portland  against  an  alderman  of  the 
same  city,  and  Is  submitted  to  the  law  court 
upon  an  agreed  statement  of  facts. 

The  alleged  Ubel  is  based  upon  the  follow- 
ing written  charges  which  were  presented  by 
the  defendant  against  the  plaintiff: 
"To  the  Honorable  Mayor  and  (Sty  Government 
of  South  Portland: 

"Respectfully  represents  Fred  W.  Higgins,  of 
South  Portland,  who  gives  this  body  to  under- 
stand that  Charles  E.  Sweeney,  of  said  South 
Portland,  has  been  acting  as  an  officer  of  said 
South  Portland ;  that  he  has  been  unmindful 
of  his  duty;  that  he  has  attempted  to  extort 
money  from  the  city  of  South  Portland,  by  at- 
tempting to  collect  for  services  after  having  been 
paid  by  the  Cumberland  County  Power  &  Light 
Company.  Wherefore  your  petitioner  prays  that 
the  said  Sweeney  may  be  ordered  to  appear  and 
show  cause  why  he  should  not  be  discharged 
from  the  force. 

"Dated  at  South  Portland  this  eighth  day  of 
August,  A.  D.  1916. 

"[Signed]    BVed  W.  Higgins." 

It  is  admitted  that  the  defendant,  while  an 
alderman  and  at  a  meeting  of  that  board,  pre- 
sided over  by  the  mayor,  presented  the  fore- 
going charges;  that  at  the  time  In  Questlmi 
police  officers  of  that  city  were  appointed  by 
the  mayor,  and  his  appointments  were  con- 
hrmed  by  the  board  of  aldermen;  and  that 
after  these  charges  were  preferred  an  in- 
vestigation was  had,  and  the  plaintiff  was 
exonerated.  It  does  not  affirmatively  appear 
that  these  officers  were  subject  to  removal  by 
the  mayor  and  aldermen;  but  such  Is  the 
fair  Inference^  from  the  fact  that  the  appoint- 
ment was  made  by  the  mayor,  subject  to  con- 
firmation by  the  aldermen  (Andrews  v.  King, 
77  lie.  224),  and  from  the  further  fact  that 
this  communication  was  addressed  to  them, 
&nd  cognizance  thereof  was  taken,  as  an  In- 
vestigation leading  to  exoneration  was  sub- 
sequently made. 

[1  ]  These  admitted  facts  bring  the  written 
charges  within  the  dass  of  what  Is  known 
as  conditionally  privileged  communications, 
which  are  not  actionable,  unless  proved  to  be 
malicious,  and  the  burden  of  proving  malice 
by  affirmative  evidence  rests  upon  the  plain- 
tiff. No  evidence  of  malice  Is  submitted  by 
the  plaintiff  In  this  case.  The  burdoi  Is  not 
met.    The  condition  is  not  removed. 

[2]  It  Is  a  settled  principle  of  the  law  of 
Ubel  that  no  action  lies  for  a  petition  or  com- 
munication imputing  want  of  Integrity,  or 
other  ground  of  unfitness,  to  a  public  official 
or  employs,  who  is  subject  to  removal  by  the 
board  or  officer  to  whom  the  petition  or  com- 
munication is  addressed,  provided  such  com- 
munication is  made  In  good  faith,  and  with- 
out malice.  17  R.  C.  L.  |  110;  Jozsa  v. 
Moroney,  125  La.  813,  51  South.  908,  27  L.  B. 
A.  (N.  S.)  1041,  19  Ann.  Cas.  1193,  and  note ; 
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rkrr  T.  Valentine,  S8  App.  D.  C.  413,  Aim. 
Cas.  1913C,  821,  and  note ;  Tyree  v.  Harrison, 
100  Va.  640,  42  S.  E.  205;  Blakeslee  ▼.  Car< 
roll,  64  Conn.  223,  20  AU.  473,  25  U  B.  A. 
106;  Kent  t.  Bongartz,  IB  B.  t.  72,  22  Aa 
1023,  2  Am.  St  R^.  870.  And  see  Bradford 
▼.  Clark,  90  Me.  208,  88  AU.  229. 

[3]  This  rule  rests  upon  sound  public  polir 
cy.  It  tends  to  honesty  and, fidelity  In  the 
conduct  of  public  affairs.  It  renders  subor- 
dinates more  amenable  for  tbelr  derelictions 
to  the  superior  power  wtaicb  la  responsible 
for  their  acts.  It  carefully  guards  against 
diarges  made  in  bad  faith  and  from  mall- 
cions  motlTes,  on  the  one  band,  wbUe  shielding 
the  writer  from  charges  made  honestly  and 
from  a  sense  of  public  duty,  on  the  other. 
Tile  case  at  bar  comes  within  this  rule.  Not 
only  were  the  charges  made  to  a  body  having 
the  power  of  inrestlgatlon  and  removal,  but 
they  were  put  forth  by  one  who  was  himself 
a  member  of  that  body  at  the  time,  upon 
whom  rested  in  part  the  responsibility  for 
the  acts  of  the  subordinate.  The  presump- 
tion is  that  the  charges  were  preferred  with- 
out malice  and  from  a  sense  of  oflScial  re- 
sponsibility, and  there  is  no  evidence  to  rebut 
this  presumption. 

[4]  It  appears  that  upon  investigation  the 
plaintiff  was  exonerated,  from  whldi  fact, 
perhaps.  It  mi^tt  be  reasonably  Inferred  that 
the  charges  were  not  proven  to  be  true.  But 
actual  malice  cannot  be  Inferred,  simply  be- 
cause of  the  falsity  of  the  charges.  "It  is 
well  settled  that  falsity  alone  is  not  enough. 
The  author  or  authors  of  the  communication 
may  make  It,  and  press  It  upon  the  attention 
of  others,  honestly  believing  It  to  be  true, 
and  acting  from  the  purest  and  highest  of 
motives,  when  in  fact  it  is  false,  and  there- 
fore actual  malice  Is  not  to  be  inferred  from 
falsity."  Kent  V.  Bongartz,  IB  R.  I.  72,  22 
Atl.  1023,  2  Am.  St  Rep.  870,  and  cases  cited. 

The  application  of  these  familiar  princi- 
ples to  the  admitted  facts  In  this  case  re- 
quires that  the  mandate  t>e-~ 

Judgment  for  defendant 


<U7  Me.  418) 

ARCHIBALD  v.  ORDBR  OF  UNITED  COM- 
MERCIAL TRAVELERS. 

(Supreme  Judicial  Court  of  Maine.    Nov.  4, 
1918.) 

TTT— BUBDBN   OF  PBOOT. 

In  actions  on  insurance  contracts,  the  bur- 
den is  on  defendant  to  prove  the  exemption 
which  it  sets  up  in  defense. 

2.  iNeouANCK  «=>461(3)— Insuked's  LiABn.- 
rrr— "Voi-uwTABT  Exposube  to  Dangeb." 
In  an  action  ob  an  insurance  contract  ex- 
empting from  liability  if  death  was  incurred 
from  voluntary  exposure  to  danger,  facts  held 
to  show  tbat  insured,  struck  b7  locomotiye  while 
walking  on  railroad  track,  died  by  "voluntary 
exposure  to  danger" ;    such  exposnre  being  an 


'  intentional  act  which  reasonable  and  ordinary 
prudence  would  pronounce  dangerous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Volun- 
tary Elxposure.] 

8.  iRStrBANOK  «s»461(3) — ^Irburbd's  Ioabtl- 

ITT— EXPOSUBK  TO  DaZTOEB^-ODSFOV. 

In  action  on  insurance  policy  wherein  lia- 
bility tor  death  from  Involuntary  exposure  to 
danger  was  exempted,  where  insured  was  killed 
by  locomotive  while  walking  on  a  railroad  track, 
it  was  immaterial  that  others  were  accustomed 
to  nae  the  same  track. 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Actlcm  by  Lucetta  W.  Archibald  against 
the  Order  of  United  Commercial  Travelers. 
Verdict  for  plaintiff,  and  defendant  excepts. 
BzoeptloaB  sostaiaed. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  FHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

McGllUcuddy  A  Morey,  «f  Lewlston,  for 
plaintiff.  George  C.  Wing  and  George  O. 
Wing,  Jr.,  both  of  Auburn,  and  John  A. 
MiUener,  of  Columbus,  Ohio,  for  defendant 

CORNISH,  O.  J.  On  January  2,  1914,  the 
defendant  Issued  to  the  plalntllTs  husband, 
ESmest  T7.  Ardiibald,  a  certUlcate  of  Insar- 
ance  in  the  sum  of  $6,300,  payable  to  the 
plaintiff  as  beneficiary  In  case  of  death  oc- 
casioned by  Ixidily  injury  effected  through 
external,  violent,  and  acddental  means; 
subject  however,  to  certain  provisions,  con- 
ditions and  requirements  contained  in  the 
constitution  of  the  order.  On  January  31, 
1914,  Mr.  Archibald  was  struck  end  killed  by 
a  locomotive  while  walking  on  the  tradu 
of  the  Maine  Oentral  Railroad  'Company 
In  the  dty  of  Lewlston.  This  sfoit  was 
brought  to  recover  the  amount  due  under 
the  certificate^  and,  after  a  verdict  for  the 
plaintiff,  is  now  before  this  court  on  defend- 
ant's exceptions.  A  large  number  of  excep- 
tions was  reserved;  but  it  is  necessary  to 
consider  only  one,  the  refusal  of  the  presiding 
justice  to  direct  a  verdict  for  the  defendant 
We  think  this  direction  «dionld  liave  been 
given. 

The  constitution  of  the  defendant  order 
contains  many  exemption^  Among  others. 
It  Is  provided  that  the  benefits  under  the 
oertlflcata  shall  not  cover  any  death,  dls- 
aldllty,  or  loss  resulting  from  "self-destruc- 
tion (whUe  sane  or  insane),"  "the  violation  of 
any  law,"  "or  from  voluntary  exposure  to 
danger."  Eadi  of  these  defenses  is  set  up  by 
the  defendant  and  in  this  class  of-  cases  the 
burden  is  on  the  defendant  to  prove  the 
existence  of  facts  which  create  the  exemp- 
tion. 

[1]  In  ordinary  actions  for  personal  In- 
juries,  the  burden  is  upon  tlie  plaintiff  to 
prove  his  due  care;  but  in  an  action  upon  the 
contract  of  insnrance,  it  devolves  upon  the 
defendant  to  prove  the  exemption  which  it 
sets  up  In  defense.  Keene  v.  New  Eng.  Ace. 
Ass'n,  161  Mass.  149,  36  N.  £1.  891 ;   Garcelon 
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T.  Commercial  Travdenf  Ats'n,  195  Maa& 
631,  81  N.  B.  201, 10  L.  R.  A  (N.  S.)  961. 

The  defense  of  suicide  was  not  made  oat 
Ko  snch  Inference  could  reasonably  be  drawn 
from  the  facts  and  drcumatances  as.  disclosed 
by  tlie  eTldmoe. 

The  def«i8e  of  Tlelatlon  of  law  to  based 
upon  R.  S.  c.  67,  i  87,  wbidi  provides  as 
follows: 

"Whoever  wltbont  right,  stands  or  walks  on  a 
railroad  track  or  bridge,  or  passes  over  snch 
bridge  except  by  railroad  conveyance,  forfeits 
not  less  than  five,  nor  more  than  twenty  dollars, 
to  be  recovered  by  comptaini." 

[2]  We  «rlll  not  discuss  the  application  of 
this  statute  to  the  claimed  exranption  further 
than  we  may  do  so  Incidentally  in  connection 
with  the  next  ground.  The  third  defense, 
based  on  "voluntary  exx>osnre  to  danger," 
is  abundantly  proved,  and  Is  a  full  and  com- 
plete bar  to  the  maintenance  of  this  actim. 

The  material  facts  are  not  In  controversy, 
Mr.  Archibald  and  bis  wife  were  residents  of 
Poland.  On  the  day  of  the  accident  they  had 
come  to  lienviston  from  Portland,  arriving 
in  liOwiston  shortly  before  noon.  O^ey  trans- 
acted some  bnslness  at  the  Lewlston  Trust 
Gomimny,  dined  together  at  a  restaurant, 
and  then  B^[>arated;  Ardilbald  going  to  an 
employment  agency  for  the  purpose  of  secur- 
ing mm  for  his  lumbering  operations.  These 
were  obtained,  and,  according  to  the  testi- 
mony of  the  agent,  Archibald  left  the  agency 
stating  that  he  had  a  little  business  down 
street,  and  would  return  about  quarter  past 
one,  in  season  to  take  the  men  up  to  the  1:46 
p.  m.  train  for  Bumford.  He  was  next  seen 
by  the  gate  tender  at  the  Chestnut  street  cross- 
ing as  he  was  passing  that  crossing  on  the 
tracks,  shortly  before  the  accident,  and  then 
t>y  the  engineer  and  fireman  of  the  r^^lar 
12:40  train  out  of  the  Lewlston  Lower  Station 
on  its  way  to  Brimswlck.  The  train  had 
reached  a  point  several  hundred  feet  from  the 
station  and  between  the  Avon  and  Androscog- 
gin Mills,  when  the  engineer  and  flronan  saw 
Archibald  walking  In  the  same  direction  In 
which  the  train  was  moving  and  beside  the 
trade  When  the  engine  was  within  about  35 
feet  from  him,  Archibald,  without  looking 
back,  started  to  run  across  the  track,  took 
two  or  three  steps  between  the  rails,  threw 
up  his  hands,  fell,  and  was  caught  by  the 
pilot.  Evidently  he  was  not  aware  of  the 
approaching  train  until  that  moment,  and 
then  In  his  confusion,  or  perhaps  wlUi  the 
thought  of  crossing  to  a  safer  position,  he 
was  etruck  and  killed.  Such,  in  brief,  are  the 
oircumstancee  attending  the  accident. 

This  brings  us  to  the  Interpretation  of  the 
clause  "voluntary  exposure  to  danger." 
What  is  its  kneanlng  as  used  in  this  contract 
of  indemnity?  A  definition  so  accurate  In 
detail  and  yet  so  comprehensive  In  scope  as 
to  meet  all  cases  It  is  difficult,  it  not  impos- 
sible, to  formulate,  and  yet  the  essential  ele- 
ments can  be  stated. 

The  term  is  not  synonymous  with  lack  of 
due  care  or  emtrlbntory  negUgenoe.   To  give 


it  that  broad  eonstructioB  would  make  of  an 
accident  policy  a  delusive  snare,  filany  of 
tiie  accidents  of  life  are  attributable  to  the 
want  of  due  care  on  the  part  of  the  injured 
person.  They  may  result  from  inadvertence, 
from  "thoughtless  inattention,"  and  yet  they 
are  within  the  contemplation  at  the  contract. 
A  mere  pasBlve  negUgence  is  not  sufficient  to 
constltnte  voluntary  exposure  to  danger.  It 
must  ordinarily  be  active  In  its  natur&  The 
word  "voluntary"  Implies  an  act  of  the  will. 

It  may  therefore  be  said,  spealdng  general- 
ly, that  to  render  one  guilty  of  voluntary  ex- 
posure to  danger  he  must  have  intentlonaUy 
done  some  act  whldi  reasonable  and  ordi- 
nary prudence  would  pronounce  dangerous, 
one  which  an  ordinarily  prudent  man  of  com- 
m(m  intelligence  would  know  to  be  danger- 
ous. The  term  implies  both  an  intention  to 
perform  the  act  and  a  consdous  willingness 
to  take  the  risk  whidi  is  obviously  connected 
with  it  The  api^lcatlon  of  this  definition 
to  the  case  at  bar  brings  it  dearly  within  the 
inhibition. 

[3]  Mr.  Ardilbald,  In  walking  along  the 
railroad  traces  in  the  dty  of  Lewlston,  was 
volnntarily  and  nnnecessartly  walking  in  an 
admittedly  dangerous  place.  The  peril- was 
open  and  plain,  his  exposure  to  it  was  volun- 
tary, and  he  was  Injured  by  the  very  risk 
which  he  had  diosen  to  take.  The  predse 
injury  happened  which  there  was  reason  to 
fear.  Hie  liability  of  passing  trains  was  no 
hidden  danger,  but  an  apparent  one.  He  was 
in  fact  a  trespasser.  Copp  v.  Maine  Central 
R.  Co.,  100  Me.  568,  62  Atl.  735.  The  com- 
pany Itadf  had  posted  a  sign  in  that  vidnlty 
calling  attention  to  the  penalty  under  R.  S. 
c.  67, 1  67,  for  walking,  without  right,  on  the 
track  or  bridge.  The  fftct  that  others  were 
accuBt(Mned  to  take  the  same  course  is  imma- 
terial in  this  action  against  the  insurance 
company.  Piper  t.  Mercantile  Mnt  Ace. 
Ass'n,  161  Mass.  688,  37  N.  E.  759;  Osgood  v. 
United  States  Ace.  Co.,  78  N.  H.  476,  84  Atl. 
50,  Ann.  Cas.  19130,  425. 

In  reaching  the  oondusioa  that  the  facts 
bring  this  ease  at  bar  within  the  exemption, 
we  are  in  accord  with  the  authorities  which 
are  numerous,  and  a  few  of  which  we  dte. 
These,  of  course,  differ  in  their  facts,  but 
they  are  analogous  in  prindple,  and  in  some 
of  them  the  clause  in  the  policy  would  re- 
quire even  stnmger  evldende  ragalnst  the 
plaintiff  than  that  under  consideration  here. 
Cornish  t.  Acc.  Ins.  Co.,  L.  B.  23,  Q.  B. 
Dlv.  453;  Glass  v.  Fraternal  Acc  Ass'n  (0. 
O.)  112  Fed.  495;  Travelers' Ins.  Co.  v.  Jones, 
80  Ga.  641,  7  S.  B.  88,  12  Am.  St  Bep.  270; 
Small  V.  Travelers'  Protect  Ass'n,  118  6a. 
900,  46  S.  B.  706,  63  L.  B.  A  610;  FolUs  v. 
United  States  Mut  Aca  Ass'n,  94  Iowa,  435, 
62  N.  W.  807,  28  L.  B.  A.  78,  58  Am.  St  Bep. 
408;  Smith  v.  Pref.  Mut  Acc.  Ass'n,  104  Mich. 
6S4,  (^  N.  W.  900;  Alter  v.  Union  Casualty 
&  Surety  Co.,  108  Mo.  App.  169,  83  S.  W.  276; 
note  to  Hunt  t.  United  States  Aca  Ass'n,  146 
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Mich.  621,  109  N.  W.  1042,  7  I*  E.  A.  (N.  S.) 
938,  117  Am.  St.  Itep.  665,  10  Ann.  Cas.  451 ; 
note  to  Bakalars  v.  Continental  Casualty  Co., 
141  Wis.  43,  122  N.  W.  721,  25  L.  R.  A.  (N.  S.) 
1241, 18  Ann.  Gas.  1125 ;  Tattle  v.  Travelers' 
Ins.  Co.,  134  Mass.  175,  45  Am.  Bep.  316; 
WlUard  v.  MascMilc  Ace.  Ass'n,  169  Mass. 
288,  47  N.  E.  1006,  61  Am.  St  Bep.  285;  Gar- 
celon  T.  Commercial  Trav.  Ass'n,  195  Mass. 
631,  81  N.  E.  201,  10  L.  R.  A.  (N.  S.)  961. 

This  case  Is  dlstlngnlshable  from  Keene  t. 
N.  E.  Mutual  Ace.  Ass'n,  161  Mass.  149,  36 
N.  E.  891,  confidently  relied  upon  by  the 
plaintiff,  as  in  that  case,  to  quote  the  opin- 
ion, "the  deceased  was  not  attempting  to 
walk  upon  the  track,  or  to  remain  upon  It ; 
but  he  was  simply  crossing,  at  a  quick  pace. 
He  was  hit,  not  by  an  engine  with  its  noise, 
but  by  a  detadied  car,  which  had  been  kick- 
ed along  there,  the  sight  of  which  was  cut 
off  by  his  umbrella."  The  other  Massadiu- 
setts  cases  above  dted  are  more  closely  in 
point. 

Our  conclusion  therefore  is  that  the  plain- 
tiff cannot  recover,  and  that  the  request  for 
an  ordered  verdict  tor  the  defaidant  should 
have  been  given. 

Exceptions  sustained. 


(U7  Me.  496) 


SCOTT'S  CASH. 


(Supreme  Judicial  Court  of  Maine.     Nov.  12, 
1918.) 

1.  Mabteb  and  Servant  «=9388— Wobkuxn'b 
Compensation— FAitUM  of  Dependents. 

In  a  proceeding  for  compensation  under  the 
Workmen'*  Compensation  Act  b/  the  deserted 
wife  and  also  by  the  mistress  of  deceased,  the 
fact  that  the  wife  was  wholly  dependent  on  de- 
ceased, and  that  the  illegitimate  children  of  the 
mistress  and  deceased  were  also  wholly  depend- 
ent on  him,  did  not  necessitate  a  disposal  of  the 
case  under  Workmen's  Compensation  Act,  |  13, 
as  thouRh  there  were  no  dependents,  on  the 
theory  that  the  condition  was  one  not  contem- 
plated by  the  statute. 

2.  Master  and  Servant  «=»388— Wobkubn'b 
Compensation— "Dbbertiow"  —  "DEPiiiD- 

■NTS." 
A  deserted  wife,  who  has  subsequent  to  her 
desertion  been  gnilty  of  adultery,  is  not  a  "de- 
pendent" of  her  husband,  withia  Rev.  St.  c.  50, 
I  1,  snbd.  8(a) ;  "desertion''  under  the  act  hav- 
ine  Its  usual  meaning  in  connection  with  marital 
relations. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ent ;   Draertion.] 
8.  Master  and  Servant  4=>388— Workmen's 

Compensation  —  Dependents  —  Iixkgiti- 

MATE  Children. 
IlIeKitimate  children  of  a  decedent  are  not 
conclusively  presumed  to  be  dependent  on  him, 
within  Rev.  St.  c.  50,  §  1,  subd.  8(c),  under  the 
rule,  "Expressio  unius  est  exclusio  alterius," 
4.  Master  and  Servant  «=»388— Workmen's 

Compensation— "Familt"— "Dependents." 
Illegitimate  children  of  a  deceased  employ^ 
living  with  decedent  and  their  mother  are  "de- 
pendents" of  decedent  within  Workmen's  Com- 
pensation Act,  as  part  of  his  family;  a  "family" 
being  a  collective  body  of  persons  who  live  in 
one  house  under  a  head  or  manager  who  has  a 


legal  or  moral  duty  to  support  the  members 
thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Family.! 

5.  Master  and  Servant  €=9348— Workmen's 
Oompensation-Statdtes— Construction. 

The  Workmen's  Compensation  Act  will  be 
construed  liberally  with  a  view  to  carrying  out 
its  general  purpose  and  not  strictly  as  other 
statutes  in  derogation  of  the  common  law. 

6.  Master  and  Servant  €=s>346 — Workmen's 
Compensation  Act— Construction. 

The  general  purpose  of  the  Workmen's  Com- 
pensation Act  is  to  transfer  the  burdens  result- 
ing from  industrial  accidents  from  the  individual 
to  the  industry,  to  be  finally  distributed  upon  so- 
ciety as  a  whole  by  compelling  the  industry 
through  the  employer  to  contribute  to  the  sup- 
port of  those  who  are  lawfully  dependent  upon 
deceased  for  sustenance  during  his  lifetime. 

Appeal  from  Supreme  Judidal  Court,  Pe- 
nobscot (Jounty,  at  Law. 

Proceedings  by  Mabel  Scott  and  another 
under  the  Workmen's  Compensation  Act  for 
compensation  for  the  death  of  Harry  Scott, 
opposed  by  the  Eastern  Manufacturing  Com- 
pany, employer,  and  the  American  Mutual 
Liability  Company,  Insurer.  From  a  decree 
of  a  single  Justice  in  accordance  with  the 
findings  of  the  chairman  of  the  Industrial 
Accident  Commission,  claimant,  Mabel  Scott, 
the  employer,  and  the  Insurer  all  appeaL 
Appeals  dismissed,  and  decree  affirmed. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOK.  DUNN, 
MORRILL,  DBASY,  and  WILSON,  JJ. 

Harold  H.  Murchie,  of  Calais,  and  Bur- 
leigh Martin,  of  Augusta,  for  Mabel  Soott. 
Emery  &  Waterhouse,  of  Blddeford,  for  East- 
ern Mfg.  Co.  and  American  Mnt.  Liability 
Co.  Frederldt  B.  Dodd  and  Lawrence  V. 
Jones,  both  of  Bangor,  for  defendants. 

WILSON,  J.   Tbin  is  an  appeal  from  the 

decree  of  a  single  Justice  in  accordance  with 
the  findings  of  the  chairman  of  the  Indus- 
trial Accident  Commission  under  section  34  of 
chapter  50,  R.  S.,  known  as  the  Workmoi's 
Compensation  Act. 

On  the  24th  day  of  September,  1917,  one 
Harry  Scott  received  an  injury  while  la  the 
employ  of  the  E^astern  Manufacturing  Com- 
pany from  which  death  resulted  on  the  fol- 
lowing day.  Following  his  death,  two  claim- 
ants filed  petitions  with  the  Industrial  Ac- 
cident Commission  claiming  to  be  dependents 
under  the  act,  viz.  Mabel  St  Clair  Scott, 
claiming  to  be  the  lawful  wife  of  the  deceas- 
ed whom  he  had  deserted,  and  one  by  Rachel 
S.  Scott,  also  claiming  to  be  the  wife  of  the 
deceased  and  dependent  upon  him  for  her 
support  but  whose  claim  has  been  abandoned 
by  counsel.  The  petition  of  Rachel  S.  Scott 
however,  was  later  amended  to  Include  the 
minor  children  of  said  Rachel  S.  Scott  viz. 
Irene  F.,  Stanley  W.,  Harry  J.,  and  Donald 
F.,  aged  ten,  seven  and  four  years,  and  one 
year  and  nine  months,  respectively. 

After  a  hearing,  the  chairman  of  the  In- 
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dustrlal  Commission  fomid  from  fbe'eTldenoe 
submitted  that  Harry  Scott  received  tbe  in- 
jury wliidi  caused  his  death  in  the  course  of 
his  employment,  and  that  at  the  time  of  liia 
Injury  his  "arerage  "weekly  wagtf'  computed 
according  to  subdlviBion  9  of  section  1  of  the 
act  was  $15  a  week,  and  that  his  dependents 
were  therefore  entitled  to  $7.50  per  week 
for  a  period  of  300  weeks.  So  far  there 
seems  to  be  no  dilute  between  tbe  several 
parties  to  these  proceedings. 

The  questions  raised  under  this  appeal  are 
upon  the  chairman's  rulings  as  to  who  the 
dependents  of  Harry  Scott  were  at  the  time 
of  the  injury  and  so  entitled  to  the  benefits. 
Subdivision  8  of  section  1  of  the  Workmen's 
CompensatioD  Act  (chapter  50,  B.  S.)  defines 
"dependents"  as  follows: 

"  'Dependents'  shall  mean  members  of  the  em- 
ploye's family  or  next  of  kin,  who  are  wholly  or 
I>artly  dependent  upon  the  earnings  of  the  em- 
ploy^ for  support  at  the  time  of  the  injury." 

It  then  provides  that — 

"The  following  persons  shall  be  condnsively 
presumed  to  be  wholly  dependent  for  support 
upon  a  deceased  employ^: 

"(a)  A  wife  upon  a  husband  with  whom  she 
lives,  or  from  whom  she  was  living  apart  for  a 
justifiable  cause,  or  because  he  had  deserted  her 
or  upon  whom  she  is  dependent  at  the  time  of 
the  accident." 

"(c)  A  child  or  children,  including  adopted  and 
step  children  under  the  age  of  eighteen  years  (or 
over  said  age,  but  physically  or  mentally  inca- 
pacitated from  earning)  upon  the  parent  with 
whom  he  is  or  they  are  livmg,  or  upon  whom  he 
is  or  they  are  dependent  at  the  time  of  the  death 
of  said  parent,  there  being  no  surviving  *  •  • 
parent" 

Bearing  upon  the  question  of  d^endency, 
the  chairman  of  the  commission,  from  an 
agreed  statement  signed  by  counsel  for  all 
claimants,  found  the  following  facts  which 
appear  to  be  undisputed  by  either  the  em- 
ployer or  the  insurer: 

Henry  Scott  was  lawfully  married  to  the 
claimant  Mabel  St  Clair  Scott  February  17, 
1901,  but  deserted  her  after  three  years  of 
married  Ufe.  Since  the  desertion  he  has 
never  contributed  anything  toward  her  mrp- 
port  One  child,  Herbert  Scott,  aged  sixteen 
years,  was  bom  of  this  lawful  union.  Five 
years  after  the  desertion,  there  was  bom  to 
Mabel  St  C.  Scott  an  illegitimate  child,  Ruth, 
aged  nine  years  at  the  time  of  the  hearing. 

After  the  desertion  of  his  wife,  Mabel  St. 
C  Scott,  Harry  Scott,  at  least  ten  years  be- 
fore his  death,  formed  an  illicit  union  with 
one  Bachel  Somers,  who  is  named  in  the  pe- 
tition as  Bachel  S.  Scott  The  four  children 
named  In  the  petition  of  Rachel  S,  Scott 
the  chairman  finds  from  the  agreed  state- 
ment of  counsel  to  be  the  illegitimate  Chil- 
dren of  Harry  Scott  and  Rachel  Somers, 
and  were  members  of  his  family,  and  It  ap- 
pears to  be  assumed  in  the  agreed  statement 
of  counsel  and  in  all  the  discussion  and  find- 
ings of  the  chairman  that  they  were  all 
known  under  the  family  name  of  Scott 

Upon  these  admitted  fftcta  the  chalnuan 
of  tbe  commission  ruled  that  the  four  tfhll- 


dren  of  Harry  Soott  and  Rachel  Somers 
Scott  were  members  of  his  family  and  his 
next  of  kin  and  were  wholly  dependent  upon 
him  for  their  support  at  the  time  of  the  in- 
jury; that  Mabel  St  C  Scott  was  not  a 
member  of  his  family,  nor  dependent  upon 
him  for  support;  that  Rachel  S.  Scott  by 
reason  of  the  Illicit  union  could  not  be  a 
dependent  under  the  act;  and  therefore  the 
four  minor  Illegitimate  children  of  Harry 
Scott  and  Rachel  S.  Scott,  being  the  only 
dependents,  were  entitled  to  all  tbe  benefits 
under  the  act.  From  the  decree  of  the  Jus- 
tice rendered  in  accordance  with  this  deci- 
sion as  required  under  section  34  of  chapter 
50,  R.  S.,  the  claimant  Mabel  St  O.  Scott, 
the  employer,  and  the  insurer  all  appeaL 
The  contentions  of  the  several  parties,  and 
we  state  the  facts  and  contentions  of  par- 
ties at  length  owing  to  the  questions  of  first 
Impression  raised  by  this  case  under  the  act, 
are  as  follows: 

1.  Ma1)el  St.  O.  Scott  claims  that  the  chair- 
man of  the  commission  erred  in  ruling  that 
she  was  not  a  dependent  of  Harry  Scott  at 
the  time  of  the  injury,  inasmuch  as  she  was 
his  lawful  wife  and  had  been  deserted  by 
him,  and  by  the  express  terms  of  the  stat- 
ute is  conclusively  presumed  to  be  wholly 
dependent  upon  the  deceased  husband  for 
her  support;  that  the  Illegitimate  children 
of  Harry  Scott  were  not  members  of  his 
family  or  his  next  of  kin,  because  their  fa- 
ther and  mother  were  living  together  con- 
trary to  law,  and  are  not  within  tbe  purview 
of  subdivision  8  («^  of  chapter  50,  R.  S., 
which  she  contends  refers  only  to  legitimate, 
adopted,  and  step  children. 

2.  Connsel  for  the  Illegitimate  minor  chil- 
dren of  Harry  Scott  and  Rachel  S.  Scott 
contend  that,  while  they  may  not  be  conclu- 
sively presnmed  to  be  dependent  under  par- 
agraph (a)  of  subdivision  8  of  section  1  of 
the  act,  yet  they  were  members  of  the  family 
of  Harry  Scott  within  the  meaning  of  the 
act,  and  were  as  a  matter  of  fact  wholly  de- 
pendent upon  him  at  the  time  of  his  death; 
and  that  the  former  wife  by  her  act  of  adul- 
tery had  terminated  the  running  of  her  hus- 
band's desertion  and  had  thereby  taken  her. 
self  out  of  the  class  conclusively  presumed 
to  be  dependent  and  was  not  at  the  time  of 
his  death  a  member  of  his  family,  or,  at 
least,  was  not  dependent  upon  him  in  fact 

[1]  3.  Counsel  for  the  employer  and  in- 
surer join  with  connsel  for  each  claimant  and 
agree  each  is  correct  In  his  contention,  viz. 
that  Mabel  St  C.  Scott  as  the  lawful' desert- 
ed wife  was  wholly  dependent  upon  the  de- 
ceased, and  that  the  four  children  of  Harry 
Scott  and  Rachel  S.  Scott  were  also  wholly 
dependent  upon  him ;  but  that  such  a  con- 
dition was  not  contemplated  by  the  statute, 
and  therefore  the  case  must  be  disposed  of 
under  section  18  of  the  act  as  though  there 
were  no  dependents. 

We  must  reject  the  contention  of  counsel 
tor  the  employer  and  insurer  as  wholly  con- 
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trary  to  the  spirit  and  "general  purpose"  at 
tbe  law.  Ck>aUe7'B  OaBe,  216  Man.  71,  102 
N.  B.  980,  Ann.  Oas.  191KA,  867. 

[2]  We  sustain  the  ruling  of  the  chairman 
ot  the  commission  that  Mabel  St  O.  Scott 
was  not  a  dependent  of  Harry  Scott  at  the 
time  of  the  injury,  though  not  for  the  rea- 
sons assigned  by  the  chairman  in  his  de- 
cree. The  chairman  appears  to  find  that. 
Inasmuch  as  Mabel  St  0.  Scott  was  no  lon- 
ger living  with  the  deceased  and  was  not  In 
fact  dependent  upon  him  for  support  the 
conclusive  presumption  of  the  statute  aris- 
ing from  her  marriage  to  the  deceased  and 
his  desertion  of  her  is  overcome.  If  there 
were  no  other  facta  in  the  case  than  her 
marriage  and  his  desertion,  we  think  the  pre- 
sumption of  her  dependency  could  not  be 
overcome  by  evidence,  but  is  coniclualve. 
Oreenleaf,  Bv.  (16th  Ed.)  vol.  1.  |  15;  Nel- 
son's Case,  217  Mass.  467,  470,  105  N.  E. 
867,  Ann.  Gas.  1916C,  862.  The  fact  of 
whether  she  was  or  not  actually  a  member 
of  his  family  or  dependent  upon  him  tor 
support  would  then  be  Immaterial. 

Another  tact  however,  appears  In  this 
case,  which  we  think  takes  Mabel  St  0. 
8cott  out  of  the  class  conclusivdy  presumed 
to  be  dependent  and  places  her  in  the  class 
that  requires  proof,  and  that  is  her  act  ot 
adultery  after  being  deserted  by  her  hus- 
band. Her  counsel  do  not  deny  that  by  that 
act  she  would  be  precluded  from  obtaining  a 
divorce  oa  the  ground  of  desertion.  We 
think  the  word  "desertion"  as  used  in  this 
connection  has  its  usual  meaning  when  used 
in  connection  with  marital  relations.  De- 
sertion as  a  ground  for  divorce  must  con- 
tinue up  to  tlie  time  of  flUng  the  libel,  and 
involves  not  only  the  wUlful  abandonment 
without  Just  cause,  or  the  consent  of  the  other 
party,  but  also  the  continued  refusal  to  re- 
turn without  Justification.  If  the  deserted 
party  at  any  time  tumlshes  Just  cause  for 
the  one  deserting  refusing  to  return,  or  by 
his  or  her  acts  consents  to  the  separation, 
desertion  as  a  willful  and  unjustifiable  aban- 
donment ot  one  party  by  the  other  and  as  a 
ground  of  divorce  ceases.  Ford  v.  Ford, 
143  Mass.  677,  10  N.  E.  474;  Whippen  v. 
Whlppen,  147  Mass.  294,  17  N.  B.  644.  With- 
out a  conclusive  presumption  in  her  favor, 
Mabel  St  CX  Scott  though  she  was  one  of 
the  deceased's  next  ot  kin,  or°  even  it  within 
tlie  meaning  ot  the  act  was  still  a  member 
of  his  family,  has  no  standing  in  this  case, 
as  it  is  admitted  that  she  was  not  depend- 
ent upon  him  in  fact  NelsoB's  Case,  217 
Mass.  467,  106  N.  B.  857,  Ann.  Gas.  19150, 
862 ;  Newman's  Case,  222  Mass.  663,  lU  N. 
B.  350,  L.  R.  A.  1916a  1146;    Fterro's  OaM. 

223  Mass.  878.  Ill  N.  B.  967;    Veber's  Case. 

224  Mass.  86,  112  N.  B.  485. 

It  is  not  necessary  to  decide  whether  the 
illegitimate  children  of  Harry  Scott  were  ills 
next  of  kin,  since,  in  this  case,  the  only 
ground  upon  whldi  it  could  be  claimed  that 
ther  were  his  next  ot  kin  would  be  because 


tbey  had  becDine  his  heirs  under  section  3, 
c.  80,  B.  B.,  by  being  adopted  into  his  fam- 
Uy.  Morton  y.  Morton,  62  Neb.  420,  87  N. 
W.  182.  It  they  were  membero  of  Ills  family 
at  the  time  of  his  dea'th,  tor  that  reason 
alone,  being  wholly  dependent  upon  him  in 
fact  they  would  be  entitled  to  the  beoeflts 
of  the  act. 

[1]  We  do  not  think  that  iUegltimate  diU- 
dren  come  within  the  class  d^ned  in  para^ 
graph  (c)  of  subdlvisloo  8  of  section  1  of 
chapter  60,  B.  S.,  and  so  are  conclusively 
presumed  to  be  dependents  of  a  deceased  par- 
ent. Notwithstanding  the  rule  of  liberal  cos> 
Btruction  expressly  enjoined  upon  those  inter- 
preting the  act  the  application  ot  the  famil- 
iar rule  of  construction,  "Bxpresaio  unius  est 
ezclusio  alterlns,"  seems  to  us  upon  reason 
and  authority  to  be  proper  in  this  Instance. 
Lyon  V.  Lyon,  88  Me.  895,  34  AtL  180;  HaU 
V.  Cressey,  92  Mft  514,  516,  43  AU.  118 ;  B^ 
V.  Terry  &  Tench  Co.,  177  App.  Dlv.  123, 163 
N.  Y.  Supp.  733. 

[41  The  determining  factor  in  this  case  is: 
Were  these  Illegitimate  children  members  ot 
the  family  ot  Harry  Scott  at  the  time  of 
his  death?  We  must  accept  the  finding  ot 
the  chairman  of  the  commission  upon  this 
question  as  to  the  fact  of  their  living  in  that 
relationship ;  the  only  question  open  for  this 
court  is  whether  they  may  lawfully  be  con- 
sidered members  of  his  family  within  the 
meaning  of  the  statute.  The  word  "tiamily" 
is  one  of  elastic  and  somewhat  varied  mean- 
ing. Its  meaning  in  any  particular  statute  is 
a  question  of  intent  and  must  be  determined 
largely  by  the  purjpose  ot  the  act  and  the 
connection  in  which  it  Is  used;  while,  as 
used  In  wills  and  expressUig  relationship,  it 
has  a  broader  meaning.  Jacobs  v.  Prescott 
102  Me.  63,  66  Atl  701.  A  common  definition 
of  the  word  in  acts  granting  benefits  to  mem- 
bers ot  a  "family"  is  "a  collective  body  of 
persons  who  live  in  one  house  under  a  head 
or  manager  who  has  a  legal  or  moral  duty  to 
support  the  members  thereof."  Fox  v.  Wa- 
terloo Nat  Bank,  126  Iowa,  481,  102  N.  W. 
424 ;  Sheehy  v.  Scott,  128  Iowa,  661,  553,  104 
N.  W.  1139,  4  li.  B.  A.  (N.  S.)  366;  Holnback 
V.  Wilson,  159  IlL  148,  42  N.  E.  169;  Wike 
Bros.  V.  Garner,  179  IlL  257,  259,  53  N.  E.  613, 
70  Am.  St  Bep.  102;  Cowden's  Case,  22S 
Mass.  66,  67,  113  N.  E.  1036;  Bobbins  v.  Ball- 
way  Ca,  100  M&  496,  606,  62  AtL  136,  1  U  B. 
A.  (N.  S.)  963.  There  appeara  to  be  no  ques- 
tion from  the  statement  of  facts  but  that 
Harry  Scott  Bachel  S.  Scott  and  their  chil- 
dren wetre  living  together  in  one  household  ot 
which  Harry  Scott  was  the  bead  and  man- 
ager supporting  them.  But  it  is  urged,  and 
we  think  the  point  is  well  takoi,  that  they 
must  not  be  violating  any  law  by  so  doing. 
Gordon  v.  Stewart  4  Neb.  (Unof.)  862,  96  N. 
W.  S24.  Tba  violation  ot  law  in  this  case, 
however,  only  applies  to  Harry  Bcott  and 
fiacbel  S.  Scott  as  was  recognised  in  the  case 
last  cited ;-  and  It  was  lield  In  Bell  t.  Eeadi, 
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80  Ey.  42,  4S,  Rntberford  t.  Hotbersbed,  42 
Tex.  Civ.  App.  SeO,  92  S.  W.  1021,  Lane  y. 
PWUps,  60  Tex.  240,  6  8.  W.  610,  6  Am.  St 
Rep.  41,  and  Roberts  t.  Whaley,  192  Mich. 
183,  168  N.  W.  209,  L.  B.  A.  1918A,  189,  that 
there  h^g  a  natural  and  moral  duty  on 
the  part  of  the  father  to  support  his  Illegiti- 
mate children,  even  though  at  the  time  he  was 
UTing  In  adultery  with  the  mother,  and  bad 
a  wife  living  apart,  the  father  and  the  il- 
legitimate children  constitute  a  household  or 
family  entitled  to  receive  the  benefits  of  a 
Homestead  Act,  and  the  illegitimate  eblldren 
were  held  to  be  dependents  in  case  of  the 
father's  death  under  the  Workmen's  Compen- 
sation Act  of  Michigan  (Acts  Bztra  Sess. 
1912,  No.  10)  in  the  cases  above  cited. 

The  common  law  was  very  harsh  in  its  at- 
titude toward  the  offspring  of  unlawful  un- 
ions.' Nearly,  if  not  all,  the  states,  however, 
have  relaxed  the  rigor  of  the  common-law 
rule,  especially  with  reference  to  the  rights 
of  the  Illegitimate  child  in  the  property  of 
his  or  her  parents  at  their  death,  and,  follow- 
ing the  more  liberal  spirit  of  the  dvU  and 
canon  law,  have  enacted  statutes  permitting 
illegitimate  children  when  the  parents  Inter- 
marry, or  when  they  are  publicly  acknowl- 
edged by  the  ftither,  to  inherit  equally  from 
the  father  and  mother  and  their  collateral 
kindred.  Section  8,  c.  80,  R.  S.  The  natural 
and  moral  duty  of  the  father  to  support  and 
maintain  them  is  generally  recognized.  Kent, 
C!on).  VOL  2,  pp.  212-214;  Schouler's  Dom. 
Rel.  I  270;  Chapter  102,  R.  S.  Harry  Scott 
was  Violating  no  law  in  fulfilling  these  ^natu- 
ral and  moral  obligations  of  caring  for  and 
supporting  his  illegitimate  children.  The 
law  condemns  his  acts  so  far  as  his  relations 
with  Rachel  Somers  were  concerned;  but, 
having  brought  these  children  into  the  world, 
it  was  his  duty  to  care  for  than.  They  are 
not  to  blame  for  dielr  conditions,  nor  their 
maimer  of  coming  into  existence,  and,  having 
been  recognized  by  him  as  his  children,  the 
law  regards  it  as  his  duty  to  support  them, 
and,  having  assumed  that  obligation  and 
maintained  them  in  bis  household,  we  think 
they  became  members  of  his  family  and  de- 
pendents within  the  meaning  of  the  Work- 
men's Compensation  Act  of  this  state.  Rev. 
St  c.  60,  H  1-4S. 

The  Michigan  case  above  cited  wss  decided 
upon  this  ground.  The  father  in  that  case 
bad  a  wife  in  an  asylum  for  the  insane,  by 
wh<Mn  he  had  one  daughter  who  was  living 
apart  from  him,  and  to  whom  he  contributed 
nothing  toward  her  support  He  formed  an 
Illicit  union  with  bis  housekeeper,  by  whom 
be  had  two  diUdreo.  The  court  held,  there 
being  no  provision  in  the  Middg;an  statute  of 
conclusive  dependency  on  the  part  of  the 
wife  as  in  the  Maine  statute^  that  the  wife 
was  not  a  dependenlv  abt  being  supported  by 
the  state,  that  the  daughter  of  the  lawful 


wedlock  was  not  a  dependent,  inasmuch  as 
he  was  contributing  nothing  toward  her  sup- 
port The  mistress  had,  of  course,  no  stand- 
ing in  law  and  apparently  made  no  claim, 
but  it  was  held  that  inasmuch  as  he  had  car- 
ed for  and  supported  the  illegitimate  children 
In  his  household,  and  it  was  bis  legal  and 
moral  duty  to  support  them,  that  they  had 
a  right  to  ex];>ect  a  continuance  of  that  sup- 
port had  he  lived,  and  that  they  were  there- 
fore members  of  bis  family  and  dependents 
within  the  meaning  of  the  Michigan  statute. 

The  case  of  Bell  v.  Terry  &  Tench  Co.,  177 
App.  Div.  123,  163  N.  T.  Supp.  733,  dted  by 
counsel  for  Mabel  St  C.  Scott,  is  not  in 
point  contra.  The  New  York  statute  does 
not  provide  for  the  payment  of  the  death  ben- 
efits to  the  dependents  and  then  define  depend- 
ents as  many  statutes  of  this  nature  do,  but 
stipulates  that  it  shall  be  paid  to  the  wife 
with  additional  compensation  to  diildren,  if 
any,  under  18  years  of  age.  The  court  there 
held  that  the  word  "children,"  which  the  stat- 
ute expressly  provided  Included  posthumous 
children  and  children  legally  adopted,  by  tbe 
familiar  rule  of  construction  above  referred 
to,  exduded  all  illegitimate  children.  We 
have  already  applied  the  same  doctrine  to  the 
Maine  statute,  so  tar  as  It  is  applicable  to 
this  case. 

[I,  (]  It  Is  true  that  the  rights  of  these 
dilldren  of  Harry  Seott  and  Rachel  S.  Scott 
are  purely  statutory,  and,  unless  they  can  be 
fairly  said  to  come  under  its  provisions,  they 
cannot  take.  It  is  a  well-recognized  rule  of 
construction  of  acts  of  this  kind,  however, 
and  expressly  enjoined  upon  those  whose 
duty  it  is  to  administer  this  stat:ute,  that  it 
shall  be  construed  liberally  with  a  view  to 
carrying  out  Its  general  purpose,  and  not 
strictly  as  other  statutes  in  derogation  of 
common-law  rights  usually  are.  Section  87, 
c.  60,  B.  S.;  Simmon's  Case,  117  Me.  176, 
177, 103  Atl,  68.  We  so  construe  It  The  gen- 
eral purpose  of  this  act  undoubtedly  is  to 
transfer  the  burdens  resulting  from  industri- 
al accidents,  regardless  of  who  may  be  at 
fault  from  the  individual  to  the  industry 
and  finally  distribute  it  upon  society  as  a 
whole,  by  compelling  the  Industry,  in  which 
the  accident  occurs,  through  the  employer,  to 
contribute  to  tbe  support  of  those  who  were 
actually  and  lawfully  d^endent  upon  the  de- 
ceased for  their  sustenance  during  bis  life- 
time. To  transfer  it  In  this  ease  from  the 
deceased  upon  whom  these  children  were  ac- 
tually dependent  in  bis  lifetime  and  who  had 
lawfully  assumed  the  burden,  to  this  mother, 
even  though  she  had  violated  the  sodal  can- 
ons and  the  law  of  tbe  land  in  producing 
these  ottspring,  or  upon  the  town  in  whidi 
they  may  have  a  pauper  residence.  Is  not  in 
accord  with  tbe  general  purpose  of  this  act 

Appeals  dismissed  with  one  bill  of  costs  to 
appellee. 

Decree  of  aittlns  justice  afBrmed. 
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WALSKT  ▼.  H,  O.  FMCK  COKE  00. 

(Supreme  Court  of  Pennaylvania.    July  17, 
1018.) 

1.  Master  and  Servant  <@=278(10)— Person- 
al Injxjries—Negliqenck— Equipment, 

In  action  for  injury  to  minor  servant  of  a 
coal  mining  company  wlien  a  train  Darted,  evi- 
dence held  not  to  show  defendant's  alleged  negli- 
gence in  not  furnishing  plaintiff  with  reasonably 
safe  cars  and  appliances. 

2.  Master  and  Servant  «=>278(20)— Neou- 
GENCE  —  Issdsvaaoti  to  Minor  Servant  — 
Evidence. 

In  actioi  for  injury  to  minor  servant  of  coal 
mining  company  when  a  train  of  cars  parted, 
evidence  held  not  to  show  defendant's  alleged 
negligence  in  not  giving  proper  instmctionB  as 
to  getting  on  and  off  of  moving  trains. 

3.  Appbal  and  Bbror  <S=>172(2)  —  Mastib 
AND  Servant  «=»258(19)— Motion  to  Strike 
Nonsuit  —  New  Thbobt  of  Case  —  Pixad- 

INO. 

Plaintiff  could  not  successfully  contend,  in 
support  of  motion  to  strike  nonsuit,  that  de- 
fendant was  negligent  in  failing  to  instruct  him 
to  Iceep  off  of  a  runaway  trip  in  a  coal  mine, 
where  such  negligence  was  not  alleged  in  the 
statement,  and  such  contention  had  not  been 
previoasly  made. 

Appeal  from  Oourt  <rf  Common  Pleas,  Fay> 
«tte  County. 

Trespass  by  John  Walsky,  for  blms^  as 
father,  guardian,  and  next  friend  of  Arthnr 
Walsky,  a  minor,  against  tbe  H.  O.  Frick 
Coke  Company,  to  recover  damages  for  per- 
sonal injuries.  From  a  judgment  refusing  to 
take  off  a  compulsoiy  nonsuit,  plaintiff  ap- 
peals.   Affirmed! 

The  facts  appear  from  the  following  opin- 
ion In  the  common  pleas  of  Van  Swearingen, 
P.  J.,  BUT  plaintiffs'  motion  to  take  off  nonr 
suit: 

This  action  was  for  the  recovery  of  damages 
for  personal  injuries  sustained  by  a  17  year 
old  boy  in  a  coal  mine  of  the  defendant  company. 
The  trial  resulted  in  the  entry  of  a  compulsory 
nonsuit.  There  is  before  the  court  now  a  mo- 
tion to  strike  off  the  nonsuit,  and  also  a  mo- 
tion for  a  new  trial.  The  motion  for  a  new 
trial  at  this  stage  of  the  case  must  be  considered 
merely  as  going  to  tbe  same  point  as  the  motion 
to  strike  off  the  nonsuit. 

In  the  statement  of  claim  it  is  alleged  that  at 
the  time  of  the  grievances  complained  of  Arthnr 
Walsky  was  employed  as  a  trip  rider  in  the 
mines  of  the  defendant  company  at  Davidson, 
and  that  in  the  course  of  his  employment  it  be- 
came his  duty  to  use  certain  cars,  equipment, 
and  appliances  belonging  to  and  in  the  possession 
and  control  of  and  furnished  by  tbe  defendant. 
The  material  jiarts  of  the  statement  of  claim 
were  as  follows: 

"That  it  became  and  was  the  duty  of  the  said 
plaintiff,  Arthur  Walsky,  to  set  and  to  remove 
certain  sprags  in  tbe  wheels  of  said  cars  in  said 
mine,  and  that  after  he  had  removed  said  sprags 
It  became  and  was  the  duty  of  the  said  Arthur 
Walsky  to  take  his  position  on  one  of  the  cars 
of  said  trip,  and  that  after  removing  said  sprags 
it  became  necessary  and  was  tbe  duty  of  him,  the 
said  Arthur  Walsky,  to  board  said  cars  or  trip 
while  same  were  in  motion,  whereby  it  then  and 
there  became  and  was  the  duty  of  the  said  de- 
fendant to  use,  and  to  furnish  to  the  said  Arthur 
Walsky  to  be  used,  safe,  secure,  and  proper  coal 
cars,  appliances,  and  connections,  and  to  see  that 
the  same  and  all  parts  thereof  were  in  good, 


safe,  working  condition,  aiid  to  nse  due  and 
proper  care  in  and  about  the  premises.  That  it 
was  also  the  dutr  of  the  said  defendant  com- 
pany to  give  to  the  said  plaintiff  sufficient  and 
proper  instrnctions  concerning  his  duties  and 
concerning  the  nature  of  his  employment.  That 
it  further  became  and  was  the  duty  of  tbe  said 
defendant  company  to  see  that  the  coal  rars 
were  not  loaded  beyond  their  proper  capacity, 
and  that  said  cars  were  properly  loaded.  Yet 
the  said  defendant  company,  not  regarding  its 
duties,  did  not  use  due  and  proper  care  in  and 
about  the  premises,  and  did  not  furnish  to  the 
said  Arthur  Walsky  to  be  used  safe,  secure,  and 
suitable  cars,  equipment,  and  appliances,  and 
did  not  give  to  the  said  Arthur  Walsky  sufficient 
and  proper  instractions  ocnceming  his  datiea 
under  said  employment,  but,  on  tibe  contrary, 
wholly  neglected  so  to  do,  and  negligently  and 
carelessly  furnished  him,  the  said  Arthur  Wal- 
sky. with  such  unsafe,  unsecure,  and  improper 
coal  cars,  connectiona,  and  appliances  that  the 
said  trip,  by  reason  of  said  insecure,  unsafe,  and 
improper  connections,  parted  unknown  to  plain- 
tiff, and  that  by  reason  tliereof,  and  by  reason 
of  the  failure  of  said  defendant  company  to  in- 
struct the  said  Arthur  Walsky  aa  to  his  duties 
under  said  employment,  and  by  reason  of  the 
failure  of  said  company  to  see  that  said  cars 
were  loaded  in  a  proper  manner,  on  September 
29,  1914,  while  attempting  witii  due  care  to 
board  said  trip  and  assume  his  position  on  said 
car,  he  was  thrown  under  the  wheels  of  one  of 
said  cars,"  receiving  the  injuries  of  which  com- 
plaint is  made. 

[I,  2J  At  the  trial  no  evidence  was  offered  in 
support  of  the  plaintUCs  allegation  that  it  was 
his  duty  to  sprag  the  wheels  of  the  cars,  or 
showing  that  he  was  !n  any  way  engaged  in 
spragglng  tbe  wheels  at  the  time  he  was  injured. 
Neither  was  there  any  evidence  of  any  improper 
loading  of  the  cars.  The  only  allegations  of 
negligence  attempted  to  be  supported  at  tbe  trial 
were  (1)  tliat  the  defendant  did.  not  fnmiah  the 
plaintiff  with  reasonably  safe  cars,  connections 
and  appliances,  and  (2)  did  not  give  to  the  plain- 
tiff proper  instructions  relative  to  getting  on 
and  off  movinf  trips ;  and  in  both  of  these  re- 
spects the  plaintifc  failed  in  bis  proof.  Thei« 
was  evidence  that  a  trip  of  13  cars  parted  be- 
tween the  seventh  and  eighth  cars,  and  that  the 
7  cars  ran  away,  downgrade;  but  there  was  no 
evidence  of  any  defects  in  the  connections  be- 
tween the  cars.  On  the  contrary,  the  testimopy 
on  behalf  of  the  plaintiff  was  all  to  the  effect 
that  the  hitchings,  clevises,  and  pins  connecting 
the  cars  together  were  all  in  good  condition, 
and  the  cause  of  the  disconnection  of  the  cars 
remained  entirely  a  matter  of  conjecture.  When 
the  seven  cars  started  running  away  down  the 
track,  Walsky  was  on  the  rear  of  the  front  car. 
He  set  the  brake  on  the  rear  of  that  car,  and 
stepped  off  the  trip,  and  attempted  to  get  on 
again  between  the  second  and  third  cars,  for  tbe 
purpose  of  setting  the  brake  on  the  rear  of  the 
second  car,  but  fell,  or  was  knocked  down,  and 
injured.  At  the  time  of  the  accident  Walsky 
had  been  engaged  in  that  particular  work  only 
a  few  days,  and  he  had  received  no  special  in- 
structions when  he  began  as  to  his  duties  or  the 
manner  of  avoiding  dangers.  The  evidence 
showed  that  he  had  worked  in  that  mine  for  a 
couple  of  years  prior  to  the  accident,  and  was 
accustomed  to  getting  on  and  off  of  moving  cars. 
There  was  evidence  that  it  was  safer  to  get  on 
the  rear  end  of  a  moving  car  than  on  the  front 
end,  even  of  cars  connected  together  In  a  trip. 
The  brakes  were  on  the  rear  of  the  cars.  And 
while  the  evidence  relative  to  WalAy's  attempt 
to  get  on  the  trip  between  the  second  and  third 
cars  was  not  as  specific  aa  it  might  have  been, 
and  all  the  evidence  there  was  indicated  that  bis 
attempt  was  to  get  on  the  rear  of  tiie  second 
car,  he  alleged  in  his  statement  that  he  was  ex- 
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the  defendant.  The  defendant  was  not  shown 
to  have  been  negligent  in  any  respect,  and  the 
compulsory  nonsuit  fcdiowed. 

[3]  At  the  argument  to  strike  off  nonsuit,  coun- 
sel for  the  plaintiff  contended  that  the  negligence 
of  the  defendant  was  not  in  failing  to  give  the 
plaintiff  Instructions  as  to  how  to  get  on  and  off 
of  moving  cars,  but  in  failing  to  instruct  him 
to  keep  off  of  moving  cars,  but  In  faiUne  to  in- 
struct him  to  keep  off  of  a  runaway  trip.  In 
his  brief,  counsel  for  plaintiff  says:  When  the 
compulsory  nonsuit  was  entered,  great  stress 
was  laid  bv  counsel  for  the  defendant  on  the 
failure  of  tne  plaintiff  to  prove  the  manner  in 
which  the  plaintiff  was  attempting  to  board  the 
trip  at  the  time  he  was  injured.  There  is  noth* 
ing  in  that  contention.  If  the  plaintiff  was  in- 
jured while  trying  to  board  a  runaway  trip, 
what  difference  does  It  make  how  he  attempted 
to  get  on.  The  negligence  of  the  company  lies 
in  the  failure  to  instruct  him  to  keep  off."  But 
that  is  not  the  negligence  alleged  in  the  plain- 
tiff's statement  of  claim,  and  which  the  defend- 
ant was  required  to  meet  at  the  trial.  It  will 
be  noticed  that  the  plaintiff  in  his  statement 
of  claim  alleged  that  "it  became  necessary  and 
was  the  duty  of  him,  the  said  Arthur  Walsky, 
to  board  said  cars  or  trip  while  same  was  in 
motion"  and  that  the  defendant  "did  not  give 
to  the  said  Arthur  Walsky  sufficient  and  proper 
instructions  concerning  his  duties  under  said 
employment,  but,  on  the  contrary,  wholly  neg- 
lected so  to  do."  The  theory  on  which  the  case 
was  tried  was  that-  the  negligence  of  the  defend- 
ant was  in  not  giving  the  plaintiff  proper  in- 
structions relative  to  getting  on  and  off  of  mov- 
ing trips,  and  that  was  the  negligence  alleged  In 
plaintiff's  statement  of  claim.  At  no  time  un- 
til the  argument  on  the  motion  to  strike  off  the 
nonsuit  was  the  suggestion  made  of  negligence 
on  the  part  of  the  defendant  in  not  instructing 
the  defendant  to  keep  off  of  runaway  trips.  To 
strike  off  the  nonsuit  and  send  the  case  to  an- 
other trial  on  that  ground  would  be  to  substitute 
another  and  different  cause  of  action. 

On  the  trial  a  compulsory  nonsuit  was 
entered,  which  the  court  subsequently  re- 
fused to  take  off.    Plalntlft  appealed. 

Argued  before  BROWN,  0.  J.,  and  MOSOH- 
ZISKBE,  FBAZER,  WALLING,  and  SIMP- 
SON, JJ. 

H.  S.  Dumbauld,  of  Unlontown,  for  appel- 
lant W.  J.  Stnrgis  and  S.  J.  Morrow,  both 
of  Unlontown,  for  appellee. 

PER  CURIAM.  This  Judgment  Is  affirmed, 
on  the  opinion  of  the  court  below,  refusing 
to  strike  ofT  the  nonsuit  and  denying  the  mo- 
tion for  a  new  trial. 


(262  P8^.?7) 

VANDERSLOOT  v.   PENNSYLVANIA  WA- 
TER &  POWER  CO. 

(Supreme  Court  of  Pennsylvania.    July  17. 
19ia) 

Equity  €=»36— Stnx  fob  Remotai.  ot  Dam- 
Location'  IN  Different  Counties. 
Bill  in  equity  to  require  removal  of  part 
of  defendants  dam  was  properly  dismissed, 
though  prayers  were  so  dratted  as  to  ask  a  de- 
cree pertaining  to  construction  of  dam  only  in 
county  of  the  venue,  where  such  orders  would 
necessarUv  affect  the  entire  dam,  the  larger 
part  of  wnich  was  outside  sudi  county. 


jjiu  in  equity  oy  jonn  iuawara  vanaer- 
sloot  against  the  Pennsylvania  Water  &  Pow- 
er Company  for  an  injunction  to  require  the 
removal  of  flashboards  on  part  of  defend- 
ant's dam  west  of  the  line  dividing  York 
and  Lancaster  counties,  and  for  other  relief. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Appeal  dismissed. 

See,  also,  259  Pa.  99,  102  AtL  422. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZER,  WALLING,  and  SIMP- 
SON, JJ. 

Henry  O.  mies,  Michael  S.  Nlles,  Charles 

A.  May,  and  George  E.  NeS,  all  of  York,  for 
appellant.  W.  F.  Bay  Stewart,  of  York, 
John  E.  Malone,  of  Lancaster,  and  Frederick 

B.  Gerber,  of  York,  for  appellee. 

PEDEt  OUBIAM.  This  appeal  Is  dismissed, 
at  the  costs  of  the  appellant,  on  the  follow- 
ing from  the  opinion  of  the  learned  court  be- 
low making  absolute  the  rule  to  set  aside  the 
order  of  service  and  the  service  of  the  bill: 

"A  careful  examination  of  the  amended  bill, 
and  the  prayers  based  thereon,  leads  to  the  con- 
clusion diat  Hie  present  contention  is  controlled 
by  the  ruling^of  the  Supreme  Court.  Vander- 
doot  V.  Pa.  W.  &  P.  Co.,  259  Pa.  104,  102  Atl. 
422.  The  prayers  are  so  drafted  that  the  court 
is  asked  to  make  such  orders  and  decrees  as 
would  only  pertain  to  the  physical  construction 
at  the  dam  which  exists  in  Xork  county,  vet  it 
is  quite  obvious  that  any  such  order  or  decref 
would  necessarily  affect  the  entire  dam  of  th« 
defendant,  the  largest  portion  of  which  is  out- 
side the  jurisdiction  of  the  court." 


(Ml  Pa.  S40) 

In  re  SBIDMAN'S  ESTATE.  Appeal  of  JOS- 
BPH  WILD  &  SON.  Appeal  of  TROR- 
UCHT-DUNCKBR  CJARPET  CO. 

(Supreme  Court  of  Pennsylvania.    June  8, 
1918.) 

1.  Appeal,  and  Ebbob  i8=»276  —  ExcBPnoirs 
IN  LowKB  Court— RtruNGS— Findings. 

Findings  of  an  auditing  jadge  can  be  review- 
ed on^  on  asmgnmenta  which  show  exceptions 
taken  in,  and  acted  upon  by,  the  court  below. 

2.  Appeai,  and  EiBBOB  €=>1017— Findings  of 
Auditing  Judgb— Review. 

Findings  of  auditing  judge,  excepted  to  in 
court  below,  will  not  be  disturbed,  unless  a  re- 
view shows  palpable  error. 

8.  Appeal  and  Ebbob  e=>8SS  —  Ruining  in 
LowBB  CouBT— Conclusiveness. 
Where  the  auditing  judge,  on  exceptions  to 
adjudication  in  an  estate,  refused  to  find  that 
between  an  administrator's  sale  and  the  buyer's 
sale  to  a  third  party  merchandise  of  considerable 
value  had  been  di^;>osed  of  by  the  Brst  buyer, 
and  where  no  exception  was  taken  in  court  be- 
low, the  ruling  below  would  be  treated  as  con- 
clusive on  appeaL 

4.  E<SE0trT0B8  and  AnUINISTBATOBS  €=s>91  — 
TBUSTS  <S=>179— LlABlUTY— F'baud. 
Ordinarily  trustees,  administrators,  and  like 
fiduciaries  are  not  liaiile  beyond  what  they  ac- 
tually receive,  except  in  cases  of  fraod  or  gross 
negligence. 
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6.  EXECTTTOSB  AND  ADlOinBTKATOBS  ^E3»3&1  — 

Adminibtbatob's  Salk— Subcetaboe. 
Where  administrator  failed  to  exercise  com- 
mon care  and  caution  in  leUing  decedent's  prop- 
erty, be  was  not  liable  to  be  surcharged  for 
more  than  full  value  of  property  on  day  of  sale, 
in  absence  of  gross  negligence  or  fraud. 

8.  EXECirroBS  and  AolilNIBTBATOBB  «=»366  -~ 
SXLE  BT  ADIONISTBATOB— PBICX. 

Where  an  admitted  rise  in  the  market  might 
well  explain  the  larger  amount  subtiequentl; 
realized  from  merchandise  sold  by  administrator, 
the  latter  price  would  not  demonstrate  the  ques- 
tion of  TBlne  at  the  tlm«  of  the  administrator's 
sale. 

7.  EXKCDTOBS  AWD  AdMINISTBATOBS  «=>36&— 
SaIJE      by      ADiaNISTBATOB     —      AFPBAIBAL' 

Valui. 
The' appraisal  value  is  not  conclusive  in  re- 
spect to  the  price  obtained  on  an  administzator's 
sale. 

Appeal  from  Orphans'  Court,  Lackawan- 
na County. 

Bxceptlona  by  Joseph  Wild  &  Son  to  ad- 
judication in  the  estate  of  Moses  L.  Seldmitn, 
deceased.  From  a  decree  dismissing  the 
exceptions  exceptant  and  the  Trwliebt-Don- 
cker  Carpet  Company,  a  creditor,  appeals. 
Affirmed. 

Argued  befbre  BROWN,  O.  J.,  and  STB^Hr- 
ART,  MOSCHZISKER,  FBA2EB,  and 
WALLING,  JJ. 

B.  L.  Levy,  W.  S.  Diehl,  a  A.  Battenberg, 
A.  V.  Bower,  Ralph  Eymer,  and  Clarence  Ba- 
lodtlne,  all  of  Scranton,  for  appellants.  Mor- 
gan S.  Kaufman  and  O'Brien  &  Selly,  all  of 
Scranton,  for  appellee. 

MOSCHZISEICR,  J.  M.  L.  SeidmaB,  who 
conducted  a  carpet  and  rulg  business  in 
Scranton,  died  intestate  January  3,  1916,  and 
letters  of  administration  were  granted  to 
his  son,  Wolf  Seldmap.  Duly  appointed  ap- 
praisers valued  the  stock  In  decedent's  store 
at  ?9,895.  On  January  24,  1916,  after  the 
due  posting  of  printed  bills,  the  administra- 
tor sold  these  assets  In  bulk,  at  public  venue, 
to  his  brother-in-law,  Anthony  Shlff,  for  $3,- 
600  cash.  The  latter  entered  Into  a  partner- 
ship with  B.  J.  Smith,  a  aon-ln-law  of  the 
administrator,  and  In  March,  1918,  this  firm 
disposed  of  the  commodities  in  question  to 
the  Scranton  Dry  Goods  Company  for  910,- 
646.27. 

The  administrator's  first  and  final  acomnt 
was  filed  March  12,  1917,  and,  among  other 
creditors,  Joseph  Wild  &  Son  excepted  to 
the  allowtinco  of  $6,290,  claimed  therein 
as  the  difference  between  the  appraised 
value  of  decedent's  merchandise  and  the 
actaal  amonnt  realised  therefrom  by  ac 
countant  The  exceptant  contended  that 
these  goods  were  worth  at  least  $20,000; 
but,  after  taking  evidence  pro  and  con,  the 
court  below  found  aa  a  fact  that,  upon 
thp  date  of  the  public  sale  thereof,  January 
24,  1916,  their  value  was  $8,000.  The  court 
further  found  that  "Wolf  Reldman,  In  the 
administration  of  the  estate  of  the  dece- 


dent, did  not  exercise  common  skill,  •  •  • 
prudence,  and  •  •  •  caution."  Upon 
these  findings,  accountant  was  surcharged 
$4,400,  the  difference  between  the  real  value 
found  by  the  auditing  Judge  and  the  price 
realized  at  the  administrator's  sale,  where- 
upon exceptant  appealed  to  this  court. 

Appellant  contends  (1)  that  accountant 
should  have  been  found  guilty  of  fraudulent 
conduct  In  connection  with  the  disposal  of 
decedent's  merchandise,  and  charged  with 
the  full  amount  .received  therefrom  up  to  the 
time  of  the  purchase  by  the  Scranton  Dry 
Goods  Company;  (2)  that,  prior  to  the  last- 
mentioned  purchase,  Shlff  &  Smith  had  sold 
goods  of  considerable  value  from  this  stock 
of  merchandise;  (3)  that,  even  though  ac- 
countant's conduct  were  not  fraudulent,  at 
the  least  he  should  be  charged  with  the  price 
decedent's  goods  would  have  realized,  had 
common  skill,  prudence,  and  caution  been 
exercised  In  the  disposal  thereof — ^1.  a,  the 
figure  which  they  afterwards  brought  when 
sold  to  the  Scranton  Dry  Goods  Company 
by  Shlff  ft  Smith,  In  March,  1916;  (4)  that. 
In  any  event,  the  auditing  Judge  put  too  low 
a  value  upon  the  commodities  in  question: 
(5)  finally,  it  is  suggested  that  under  no  dr- 
cumstances  ought  such  value  to  have  been 
placed  at  less  than  the  amount  of  the'  ap- 
praisement We  shall  dispose  of  these  ques- 
tions in  the  order  stated. 

[1,2]  While  the  record  before  us  shows 
circumstances  connected  with  the  adminis- 
tration of  decedent's  estate  vrblA  lay  Wolf 
Seldman  open  to  grave  suspicion,  and  the 
evidence  relied  upon  by  appellant  tends  to 
prove  other  facts,  unnecessary  now  to  men- 
tion, which.  If  we  were  exercising  original 
Jurisdiction,  might  lead  us  to  affirm  certain 
of  the  latter's  contentions,  yet,  notwlthstend- 
Ing  these  sinister  appearances,  the  auditing 
Judge,  who  saw  and  heard  the  witnesses,  not 
only  refused  to  convict  the  administrator  of 
fraudulent  conduct,  but  found  expressly  to 
the  contrary,  and  these  findings  were  not 
excepted  to  In  the  court  below.  The  auditing 
Judge  also  made  a  series  of  subordinate  find- 
ings dealing  with  details  of  the  transactions 
now  In  controversy,  against  the  contentions 
of  appellant,  which  also  were  not  excepted 
to.  In  other  words,  despite  requests  there- 
fbr,  this  record  contains  no  findlhg  that  the 
administrator  either  conspired  with  or  was 
improperly  Interested  In  the  firm  of  Shlff  ft 
Smith,  or  that  he  was  guilty  of  any  fraud.  In 
connectloD  with  the  original  formation  or 
subsequent  conduct  of  that  firm,  relating  to 
the  sales  of  the  merchandise  here  In  contro- 
versy; and,  as  Indicated  above,  neither  the 
refusal  of  these  requests  nor  the  findings  to 
the  contrary  appear  to  have  been  ezG^>ted  to 
below.  The  present  case,  like  all  others.  Is 
subject  to  the  well-established  rule  that  find- 
ings .can  be  reviewed  only  on  assignments 
which  show  exceptiona  taken  In,  and  acted 
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upon  by,  the  court  below;  and  eron  then 
en(±  flsdlngs  will  not  be  disturbed,  unless  tbe 
reWew  demonstrates  palpable  error.  So  far 
as  appellant's  charges  of  fraud  are  concern- 
ed, tbe  assignments  at  tar  fail  when  tested 
by  these  rules. 

[3]  2.  Although  requested  so  to  do,  the  au- 
diting Judge  refused  to  find  'that,  between  the 
purciiase  by  ShUF  &  Smith  and  their  sale 
to  tbe  Scranton  Dry  Ooods  Company,  mer- 
chandise of  conslderaUe  ralue,  naming  the 
amount  thereof,  had  been  disposed  of  by  tlie 
former.  No  exception  having  been  taken  in 
the  court  below,  we  must  treat  this  as  con- 
clusiTe  upon  that  point 

[4,  t]  3.  As  to  the  penalty  for  lack  of  due 
care  and  discretlan.  It  appears  there  was  a 
rise  in  the  caipet  and  rug  market  between 
the  date  of  the  administrator's  sale  of  de- 
cedent's merchandise  .and  the  subsequent 
sale  of  these  goods  by  the  purchasers  there- 
of. Albeit  there  is  force  in  appellant's  con- 
tention that,  in  the  exercise  of  common  skiU, 
prudence,  and  caution,  the  administrator 
ought  to  have  held  the  goods,  so  as  to  take 
advantage  of  this  rise,  yet  we  cannot  say 
reversible  error  was  committed  when  the 
court  below  failed  to  make  a  surcharge  upon 
that  theory.  Tbe  auditing  judge  notes,  as  a 
reason  for  the  early  sale,  that  it  relieved 
decedent's  estate  from  the  obligation  to  pay 
rent,  it  being  made  "part  of  the  terms  of 
the  sale  *  *  *  that  the  purchasers 
would  have  to  pay  the  rent";  and  we  find  no 
request  upon  the  record  that  accountant  be 
found  guilty  of  negligence  or  snrdiarged 
because  he  sold  tbe  goods  at  too  early  a 
date.  Ordinarily,  trustees,  administrators, 
.and  like  fiduciaries  are  not  liable  fieyond 
what  they  actually  receive,  except  in  cases 
«£  fraud  or  gross  careleesness  (Oalhonn's 
Estate,  6  Watts,  186;  Fahnestock's  Appeal, 
104  Pa.  46;  Semple's  Estate^  180  Pa.  38S, 
390,  42  Att.  28;  Skeer's  Estate,  236  Pa.  404, 
410,  84  AtL  787,  42  L.  B.  A.  [N.  S.]  170),  and 
here  the  findings  negative  sndi  misconduct; 
tmt,  on  the  peculiar  facts  at  bar,  because 
accountant  failed  to  exercise  common  care, 
prudence,  and  cantion  in  disposing  of  de- 
cedent's property,  the  court  below  surdiarg- 
«s  him  with  what  it  finds  to  be  the  fuU 
Talne  thereof  on  tbe  day  of  tbe  administra- 
tor's sale.  In  the  absence  of  a  finding  of 
gross  negligence  in  selling  when  accountant 
did,  or  of  fraudulent  participation  by  him 
In  the  subsequent  sale  of  tlie  property  in 
gnestioo,  appellant  cannot  properly  complain 
of  the  amount  of  tbe  surcharge. 

[•1  4.  On  the  subject  of  valuation,  after 
reading  tbe  testimony,  we  are  unable  to 
agree  with  appellant's  contention  that  there 
is  no  evidence  to  Justify  the  value  found  by 
tbe  auditing  judge.  Furthermore,  the  ad- 
mitted rise  la  the  market  may  well  explain 
the  larger  amount  subsequently  realised  from 
tbe  same  merchandise,  and  hence  this  later 


price  by  no  means  either  demonstrates  or 
sheds  controlling  light  upon  the  question  of 
value  at  tbe  time  of  the  administrator's  sale. 

[7]  5.  Finally,  the  appraisal  value  is  not 
conclusive  (Reese's  Appeal,  116  Pa.  272,  274, 
9  Atl.  31S;  Semple's  Estate,  189  Pa.  385,  393, 
42  Atl.  28);  therefore,  on  the  findings  and 
evidence  in  this  case,  we  cannot  say  the 
court  below  should  have  adopted  it,  rather 
than  the  figures  which  the  auditing  Judge 
determined  upon  as  the  amount,  or  price, 
which  should  have  been  secured  by  the  ex- 
ercise of  proper  diligence  on  the  part  of  the 
administrator. 

An  appeal  has  been  filed  by  the  Trorlicht- 
Dnncker  Carpet  Company,  another  creditor; 
but  there  is  a  stipulation  of  record  that  the 
Judgment  here  entered  shall  apply  to  this 
other  ease,  and  it  is  accordingly  so  ordered. 

We  find  no  reversible  error  presented  by 
the  assignments.  They  are  all  overruled,  and 
the  decree  of  the  court  below  is  afilnued,  ai 
the  cost  of  appellant 


/  (MPa.  1) 

ODBSE:!  v.  SUSQUEHANNA  COAI.  00. 

(Supreme  Court  of  Pennsylvania.    June  11, 
1918.) 

1.  Mabixb   ano    Scbvamt   «saS76(2)— Wobk- 
mzn's  Coufensation  Act  —  Accident  — 

"COUBSK   OF   EmPLOTMENT." 

Where  a  miner,  going  to  nt  tools  in  a  part 
of  the  mine  wliere  he  was  told  not  to  go,  died 
from  nozioos  gases,  he  died  as  tbe  reanlt  of  an 
acddent  occurring  "in  the  course  of  his  em- 
ployment," within  Workmen's  Compensation 
Act,  §  801. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Beriei,  Course  of 
Employment] 

2.  Mastcb  and  Skbtant  «3>416— Wobkkbn's 
CovFKKaAXioR  Aoi>— FIHDIH06  OF  Rbfbbeb. 

Where  a  question  arises  as  to  whether  an 
accident  from  which  a  workman  dies  occurred  in 
the  coarse  of  his  employment  the  findings  of 
fact  by  the  compensation  referee  should  be  so 
ezplioit  as  to  state  the  fall  drcumstanoes 
thereof. 

8.  IfASTKB  AHD  SkBVAIIT  •satlTm)  —  WOBK- 

ken's  Compknsatior  Act  —  FiNDinas  of 

Compensation  Boabd. 
Where  the  Workmen's  Compensation  Board 
finds  facts  additional  to  those  stated  by  the  ref- 
eree, and  their  correctness  is  conceded,  the  Su- 
preme Court  may  determine  the  issues  upon  tbe 
tacts  so  found. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Proceeding  under  Workmen's  Compensa- 
tUm  Act  by  Julia  Chtrski  against  the  Susque- 
banna  Coal  Company.  Finding  of  referee 
for  claimant  reversed  by  Workmen's  Compen- 
sation Board,  but  affirmed  upon  appeal  to 
oommon  pleas  oonrt,  and  the  employer  ap- 
peals.   Affirmed. 

Argued  before  BBOWN,0.  J.,  andMOSCH- 
ZISKEB,  FBAZBB,  WALUNG,  and  SIMP- 
SON, JJ. 
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H.  A.  Gordon,  and  A.  ti.  WUliams,  botb  of 
Wllkes-Barre,  for  appellant.  Rush  Trescott 
and  Roger  J.  Dever,  botb  of  Wllkes-Barre, 
for  appellee. 

MOSCHZISKER,  J.  This  Is  a  case  under 
the  act  of  June  2, 1915  (P.  L.  730).  PlalntlfT 
widow  of  Frank  Gurski,  claimed  compensa- 
tion, for  the  death  of  her  husband;  the  ref- 
eree found  In  her  favor;  the  Workmen's 
Compensation  Board  reversed;  an  appeal 
was  taken  to  the  common  pleas  of  Luzerne 
county,  which  tribunal  reversed  the  board 
and  affirmed  the  referee;  the  defendant  em- 
ployer has  appealed  to  this  court 

On  October  19,  1916,  Frank  Gnrskl,  a  con- 
tract miner  In  the  employ  of  defendant  com- 
pany died  from  Inhaling:  noxious  gases,  which 
had  accumulated  In  a  portion  of  the  latter's 
mine.  The  part  of  the  mine  Infected  by 
these  gases  was  closed  off,  marked  "danger," 
and  all  workmen.  Including  plaintiff's  hus- 
band, were  notified  not  to  enter  therein. 
Gurski,  who  worked  In  the  gaseous  section 
of  the  mine  prior  to  the  time  it  was  closed 
off,  had  left  "his  mining  machine,  and  pos- 
sibly some  other  tools,  there."  About  two 
months  subsequent,  when  engaged  In  another 
part  of  the  mine,  "at  a  point  2,000  feet  from 
his  former  place"  of  employment,  "In  the 
course  of  his  work,  he  had  occasion  to  use  a 
mining  machine,  •  •  •  and  •  •  * 
expressed  himself  to  his  tsUow  workmen 
that  he  would  go  In  for  his  tools  to  the  for- 
mer working  place."  On  the  morning  of  the 
accident,  Gurski  had  been  notified  not  to  go 
into  the  fenced-off  portion  of  the  mine;  but, 
"notwithstanding  these  positive  directions 
and  the  danger  marks  on  the  door  and  fences, 
he  and  his  helper  went  to  the  place  where 
he  had  been  working  [previously],  with  the 
declared  Intention  of  getting  his  machine 
and  other  tciols";  and  he  died  as  the  result 
of  so  doing. 

We  have  taken  the  above  matter  from  the 
opinion  of  Commissioner  Scott,  of  the  Com- 
pensation Board,  as  did  the  court  below; 
and,  on  the  facts  stated,  it  appears,  that 
plaintiff's  husband  met  his  death  by  reason 
of  the  harmful  condition  of  his  employer's 
premises,  while  on  bis  way  to  fetch  tools 
with  which  to  work — in  other  words,  while 
he  was  upon  the  premises  of  his  employer 
and  acting  in  furtherance  of  the  latter's  busl- 


[1]  We  agree  with  the  learned  court  below 
that  Gurski  died  from  an  accident  which  oc- 
curred in  the  course  of  his  employment, 
within  the  meaning  of  the  act  of  1915,  supra, 
and  that,  "though  the  orders,  not  to  go  into 
the  blocked-off  i>ortlon  of  the  mtoe,  may 
have  been  fully  understood  and  appreciated 
by  him  [his  departure  therefrom}  would  be 
but  a  negligent  act  on  his  part" — ^whlch  does 
not  bar  the  present  claim  for  compensation. 
Section  301,  Act  of  1916,  supra  (page  738); 


Lane  v.  Horn  &  Hardart  Baking  Co.,  261 
Pa.  329,  104  AO.  615. 

[2, 3]  In  cases '  of  this  character,  the  ref- 
eree should  make  his  findings  of  fact  so  com- 
prehensive and  explicit  as  to  disclose  the 
full  story  of  the  accident.  Here  the  referee's 
findings  are  too  meager,  and,  since  no  hear- 
ing de  novo  was 'held  by  the  Compensation 
Board,  that  body,  strictly  speaking,  should 
not  have  found  facts  In  addition  to  those 
stated  by  its  subordinate  officer,  the  referee 
(McCauley  v.  Imperial  Woolen  Co.,  261  Pa. 
312,  104  AtL  617);  but  this  point  was  not 
urged  tn  the  court  below  and  Is  not  raised 
here.  Moreover,  it  appears  that  all  parties 
concede  "the  correctness  of  the  statement 
of  facts  contained  In  the  opinion  of  Commis- 
sioner Scott,"  and  that  "the  facts  of  the  case 
are  not  in  dispute" ;  therefore  we  finally  de- 
termine the  Issues  Involved  upon  such  con- 
ceded facts. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  la  aflSrmed. 

"""^  (Sti  Fa.  t9> 

WORST  V.  DB  HAVEN  et  aL 

(Supreme  Court  <rf  Pennsylvania.    July  17, 
1918.) 

1.  Wiixa  «=9461  —  CoNSTBUcnoif  —  "Ob"— 
"And." 

In  the  oonatructlon  of  wills,  the  court  may 
read,  "or"  as  if  it  were  "and,"  and  "and"  as  if 
it  were  "or,"  whenever  it  is  absolutely  neces- 
sary to  carry  out  testator's  expressed  intent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  And ;  Or.] 

2.  Wnxs   «=9866(1)  —  OoRBTBUOnoiT— Ihixs- 

TACT. 
A  will  giving  an  estate  for  life  and  over  to 
four  children,  to  share  the  rents  and  profits 
"during  the  lifetime  of  them  or  the  survivors 
or  survivor  of  them,"  and  over  to  testatoKi 
grandchildren,  their  hars,  etc,  carried  the  whole 
estate,  so  that  there  was  no  intestacy. 

3.  CoNTKACTS  «=>  147(1)— Expressed  Intknt— 
Ikplixd  Intent. 

In  constniing  any  wilting,  the  ezpressicHi 
of  an  intent,  as  to  the  particular  thing  under 
consideration,  negatives  the  idea  of  an  implied 
intent  in  regard  thereto ;  the  maxim  "Expressam 
facit  cessare  taciturn"  applying. 

4.  Wills  ^»547  — CoHsmucnow— Tbanspo- 

BITION. 

A  will  which,  after  giving  a  life  estate  to 
testator's  wife,  gave  his  realty  to  his  four  named 
children,  to  have  the  rents,  etc.,  share  and 
share  alike  "during  the  lifetime  of  them  or  the 
survivors  or  snmvor  of  them,"  and  over  to 
grandchildren,  and  their  heirs,  etc.,  would  be 
construed  by  transferring  the  quoted  words  to 
a  place  immediately  after  the  names  of  such  dev- 
isees, so  as  to  make  the  survivorship  ai>ply  to 
the  rents  for  life. 

5.  Wills  «=460  —  Conbtritctiok— Transpo- 
sition OF  WOBDB  OB  SeNTXRCBS. 

In  wills  obscurely  expressed  the  court  may 
transpose  a  word  or  sentence  to  effectuate  tb» 
testamentary  purpose;  the  order  in  which  the 
words  are  placed  being  immaterial,  if  a  differ- 
ent arrangement  will  best  answer  the  testator's 
apparent  Intent. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 
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WORST  V.  DE  HAVEN 


AasTunpsIt  by  L©  Boy  Worst  against  Cath- 
arine B.  De  Haven  and  others  to  recover 
rents  collected  by  defendants.  From  a  Judg- 
ment for  defendants  on  an  affidavit  of  de- 
fense In  the  nature  of  a  demurrer,  plalntlft 
appeals.    Affirmed. 

Argued  before  BKOWN,  G  J.,  and  MOSCH- 
ZISKEE,  FRAZKR,  WALLING,  and  SIMP- 
SON, JJ. 

John  E.  Malone,  of  Lancaster,  for  appel 
lant.  Frank  S.  Groff  and  WilUam  H.  Kel- 
ler, both  of  Lancaster,  for  appellees. 

SIMPSON,  J.  By  the  will  of  Henry  Worst, 
be  gave  all  his  residuary  estate  to  his  wife 
for  life,  and  as  to  his  real  estate  further  pro- 
vided as  follows: 

"IMfth.  Upon  the  death  of  my  said  wife,  I 
«ive  and  devise  my  real  estate  to  my  four  chil- 
dren, to  wit,  Catharine  E.  De  Haven,  n6e  Worst, 
S.  Clayton  Worst,  Annie  M.  Worst' and  Harry 
L.  Worst,  to  have  and  to  hold  the  same  and 
take-  and  divide,  share  and  share  alike,  the  rents, 
iasnes  and  profits  thereof  during  the  lifetime 
of  them  or  the  survivors  or  survivor  of  them. 
And  at  the  death  of  the  survivors  or  survivor 
of  them,  I  give  and  devise  the  same  to  my  (prand- 
childreD^  per  stirpes,  their  heirs  and  assigns." 

S.  Clayton  Worst,  one  of  the  sons,  died 
February  20, 1910,  leaving  the  plaintiff  as  his 
sole  heir  at  law.  Testator's  widow  died  July 
15, 1913.  After  her  death  the  three  surviving 
children  collected  and  kept  the  rents  of  the 
real  estate.  This  suit  was  brought  by  plain- 
tiff against  them  to  recover  one-fourth  of 
said  rents,  asserting  his  right  thereto  under 
the  foregoing  fifth  paragraph  of  bis  grand- 
father's will.  The  defendants  denied  his 
right,  raised  that  question  as  one  of  law  un- 
der section  20  of  the  act  of  14th  of  May,  1915 
(P.  L.  486),  the  court  below  decided  in  their 
favor  and  entered  judgment  accordingly,  and 
this  appeal  was  then  taken. 

[1]  Ralntlff's  claim  Is  that  as  the  gift  is 
to  the  four  children  during  their  lifetime  and 
the  lifetime  of  the  survivors  and  survivor 
of  them,  and  as  he  is  the  sole  heir  of  one  of 
those  children,  that  the  gift  of  the  Income 
during  such  survivorship  must  inure  to  him. 
But  the  will  does  not  so  provide.  The  words 
are,  "or  the  survivors  or  survivor  of  them," 
and  not,  "and  the  survivors  or  survivor  of 
them."  It  is  true  that  we  may  read  "or"  as 
if  it  were  "and,"  and  "and"  as  if  it  were  "or," 
whenever  it  is  absolutely  necessary  to  carry 
out  the  expressed  Intent  of  the  testator;  but 
we  are  not  at  liberty  so  to  do  unless  it  is  nec- 
essary. Griffith  V.  Woodward,  1  Yeates,  316 ; 
Gilmor's  Estate,  154  Pa.  523,  26  AU.  614,  35 
Am.  St  Hep.  855.  In  the  present  Instance  it 
is  not. 

If  said  paragraph  of  the  will  were  to  be 
literally  construed  according  to  the  existing 
arrangement  thereof,  it  would  result  in  a 
manifest  absurdity;  for  it  would  give  to  the 
three  children  first  dying  a  share  of  the  rents 
after  they  were  dead.     We  must  therefore  I 


seek  for  a  construction  which  will  avoid  that 
absurdity.     Three  possibilities  exist: 

[2, 3]  1.  To  decide  that  an  Intestacy  arose 
as  to  the  share  of  the  rents  which  S.  Clayton 
Worst  would  have  received  had  he  lived.  We 
agree,  however,  with  both  parties  to  this 
litigation,  that  an  intestacy  does  not  result, 
for  where,  as  here,  the  words  of  the  will  car- 
ry the  whole  estate,  an  intestacy  will  be  held 
not  to  exist  Relmer's  Estate,  159  Pa.  212, 
28  Atl.  186;  Woodslde's  Estate,  188  Pa.  45, 
41  Atl.  475. 

2.  To  decide  that  there  was  an  implied 
gl/t  to  the  heir  of  testator.  This  is  plaintiff's 
claim.  But  manifestly  testator  did  not  in- 
tend to  leave  anything  to  Implication;  and  to 
permit  it  here  would  result  in  an  express 
antagonism  to  the  last  clause  of  the  same 
paragraph  of  the  will,  which  provides  that 
the  grandchildren's  interest  shall  commence 
after  the  death  of  all  testator's  children.  In 
construing  any  writing,  the  expression  of  an 
intent,  as  to  the  particular  thing  under  con- 
sideration, negatives  the  idea  of  an  implied 
Intent  in  regard  thereto.  This  is  stated  in 
the  maxim  "expressum  faclt  cessare  taci- 
turn," which,  as  Broom  points  out  (Broom's 
Legal  Maxims,  •651),  "excludes  any  increase 
of  an  estate  by  implication,  where  there  is  an 
estate  expressly  limited  by  wUl." 

[4]  8.  This  leaves  open  only  the  conclusion 
that  the  survivorship  mentioned  in  the  will 
applies  to  the  gift  of  the  rents  for  life.  It  is 
true  that  the  words  used  might  be  better 
phrased  to  express  the  purpose,  but  a  lack 
of  clarity  of  expression  will  no  more  defeat  a 
testator's  intent  than  It  does  that  of  any  oth- 
er person.  At  most  this  will  requires  a  re- 
arranging of  the  language  actually  used,  so  as 
to  transfer  the  words  "during  the  lifetime  of 
them  or  the  survivors  or  survivor  of  them," 
to  a  place  immediately  after  the  words  "Har- 
ry L.  Worst,"  making  the  paragrai^ik  then 
read: 

"At  the  death  of  my  said  wife,  I  jsive  and  de- 
vise my  real  estate  to  my  four  children,  to  wit, 
Catharine  E.  De  Haven.  nCe  Worst,  S.  Clay- 
ton Worst  Annie  M.  Worst  and  Harry  L. 
Worst,  during  the  lifetime  of  them  or  the  sur- 
vivors or  survivor  of  them,  to  have  and  to  hold 
the  same  and  take  and  divide,  share  and  share 
alike,  the  rents,  issues  and  profits  thereof. 
And  at  the  death  of  the  survivors  or  survivor 
of  them,  I  give  and  devise  the  same  to  my  ^and- 
children,  per  stirpes,  their  heirs  and  assigns." 

[{]  From  at  least  as  early  as  Boberjot  v. 
Mazurie,  14  Serg.  &  R.  42,  to  at  least  as  late 
as  Eckert  v.  Penna.  Trust  Co.,  212  Pa.  372. 
61  Atl.  935,  we  have  held  that  in  wills  ob- 
scurely expressed  the  court  may  transpose  & 
word  or  a  sentence  in  order  to  effectuate  the 
testamentary  purpose;  the  order  in  which 
the  words  are  placed  being  Immaterial,  if  a 
different  arrangement  will  best  answer  the 
apparent  Intent  of  the  testator.  Ferry's  Ap- 
peal, 102  Pa.  207.  We  think  this  Is  a  cas6 
in  which  that  course  may  be  safely  followed. 

The  assignment  of  error  is  overruled,  a>)4 
the  Judgment  affirmed. 
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(Ml  Fk.  ») 
CIT7  BANK  07  TOBK  t.  BIEKER. 

(Supreme   Court   of    PennsylTania.     July   17, 
19ia) 

1.  PUEDOEB  «=»1T  —  GOUJITERAI.  SBOUBXTT— 

Becobd. 
A  creditor,  accepting  aa  collateral  securit; 
the  assignment  of  a  judgment  note  or  mortgage 
c^  a  third  party,  should  enter  it  of  record  with- 
in a  reasonable  time,  if  thereby  it  will  become 
a  lien  upon  realty,  and  revive  it,  from  time  to 
time,  if 'necessary,  even  without  any  agreement 
thereon. 

2.  PUDaKB  «=>80(^  —  Oou^TxaAL  Skoubi- 

TT — ^PBOTUT. 

If  a  creditor  takes  aa  collateral  a  note  not 
due,  he  should  protest  it  so  as  to  bold  the  sol- 
vent indoraers,  if  any. 

8.  Pledokb   «=>30(2)— Cou.a,terai.  SKOtntrrr 
— OoiXEcrnow. 

A  creditor  accepting  an  unmatured  claim  aa 
collateral  should  attempt  its  collection  within 
a  reasonable  time  after  maturity. 
4.  Pledoes  ®=>28  —  Cou^TKBAi.  Seccbitt 

— PBOTECnON. 

A  creditor  accepting  collateral  security,  and 
who  is  negligent  in  respect  to  its  protection, 
^thereby  a  Ices  is  suffered,  must  bear  such  loss. 
6.  Pledges   4=329— Mobtoaoe  GoLLATEKALr— 

CONVEKSION  INTO   OTHEB   SeCUBTTY— NEOU- 
OEnCB. 

A  creditor  taking  an  assignment  of  an  over- 
due mortgage  lien  as  collateral  which  could  not 
be  disturbed,  and  whidi  needed  no  reviving,  was 
not  negligent  in  refusing  the  debtor's  request  to 
convert  it  into  some  other  kind  of  security,  es- 
pecially if  that  would  entail  considerable  ex- 
pense or  a  personal  liability  for  taxes,  etc 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Assumpsit  <m  a  note  by  the  City  Bank  of 
Tork  against  Amos  EL  Bleker.  Verdict  for 
defendant  and  Judgment  thereon,  and  plain- 
tiff  appeals.  Reversed  and  judgment  entered 
for  plaintiff. 

Argued  before  BROWN,  O.  J.,  and  MOSCH- 
ZISKEIRi,  FBAZBB,  WALLING,  and  SIMP- 
SON, JJ. 

Henry  C.  Nlles  and  Donald  H.  Tost,  both 
of  Tork,  for  appellant  James  O.  Olessner 
and  Samuel  B.  Meisenbelder,  both  of  Tork, 
for  appellee. 

SIMPSON,  J.  Plaintiff  sued  upon  two 
promissory  notes  for  |S,000  and  ^,600,  respec- 
tively, given  by  the  defendant  to  It.  As  col- 
lateral thereto  plaintiff  held  certain  stocks, 
and  in  addition  two  mortgages  aggregating 
$17,000  secured  upon  a  property  in  the  bor- 
ough and  county  of  Queens,  N.  T.  The  mort- 
gages were  about  four  years  overdue  when 
assigned,  and  the  property  covered  thereby 
was  subject  to  two  other  mortgages,  upon 
which  $20,760  was  due,  exclusive  of  Interest, 
and  to  sewer  and  tax  assessments  aggregat- 
ing nearly  as  much  more,  all  of  which  were 
prior  liens  to  the  two  collateral  mortgages. 
Pending  the  trial  the  stodcB  were  sold  at  a 
price  satisfactory  to  defendant,  leaving  an 
admitted  balance  of  $6,763.91,  with  interest 
from  February  6,  1018.     The  counterclaim 


as  to  this  balance  was  that  ^e  defendant  had 
given  plaintiff's  cashier  notice  to  foreclose 
said  collateral  mortgages,  and  had  bem  told 
it  was  all  right,  but  that  no  foreclosure  bad 
taken  i^ace;  that  at  that  time  the  real  estate 
was  of  a  value  greater  than  all  the  claims 
against  it,  including  the  two  collateral  mort- 
gages, but  that,  owing  to  the  declaration  of 
war  with  Germany,  it  had  depreciated  in 
value  more  than  the  balance  of  plahitUTs 
claim,  and  defendant  therefore  asked  that 
the  verdict  should  be  in  his  favor  with  a  cer- 
tificate against  the  plaintiff  in  the  sum  of 
$6,500.  There  was  evidence  that  the  bonds 
accompanying  the  mortgages  had  become 
valueless  by  the  discharge  of  the  obligor  in 
bankruptcy,  but  no  request  was  made  that 
plaintiff  should  sell  tibie  mortgages  them- 
selves, no  tender  of  money  to  cover  the  ex- 
penses of  foreclosure  and  the  prior  liens  on 
the  property,  and  no  allegation  that  the  col- 
lateral mortgages  had  been  discharged  as 
liens  upon  the  property  by  proceedings  upon 
the  prior  Incumbrances  or  otherwise.  Plain- 
tiff denied  both  the  fact  and  legal  effect  of 
the  above  allegations  of  defendant,  and  re- 
quested binding  instructions  in  its  favor, 
which  were  refused,  and  the  case  was  sub- 
mitted to  the  Jury,  a  verdict  being  rendered 
for  the  defendant  without  an:;  certificate  in 
his  favor.  A  motion  for  judgment  non 
obstante  veredicto  was  made  and  dismissed, 
Judgment  entered  on  the  verdict,  and  this 
appeal  taken.  The  single  point  we  have  to 
decide  is:  On  the  evidence  submitted  at  the 
trial,  ought  binding  Instructions  to  liave  been 
given  for  plaintiff? 

Some  very'  Interesting  questions  are  sug- 
gested by  this  record — questions  regarding 
which  this  court  has  not  always  been  wholly 
in  accord  with  the  courts  of  our  sister  states, 
or  even  with  Itself;  but,  as  the  issue  here 
may  be  determined  without  reference  to 
those  questions,  we  prefer  not  to  answer 
them  until  It  is  necessary  so  to  do,  after  care- 
ful arguments  thereof  due  to  such  necessity. 

[1-4]  We  have  held,  and  in  so  doing  have 
gone  as  far  as  any  court  of  which  we  have 
knowledge,  that,  in  the  absence  of  an  agree- 
ment upon  the  subject,  if  a  creditor  accepts 
as  collateral  security  an  assignment  of  a  Judg- 
ment note  or  mortgage  of  a  third  party,  he 
should  enter  It  of  record  within  a  reasonable 
time,  if  thereby  it  wlU  become  a  lien  upon 
real  estate,  and  under  like  circumstances 
should  revive  it  from  time  to  time,  if  neces- 
sary; that  if  a  promissory  note  not  yet  ma- 
tured is  thus  accepted  he  should  protest  it  so 
ns  to  hold  solvent  indorsers,  if  any;  that  if 
an  unmatured  claim  la  so  assigned  he  should 
attempt  its  collection  within  a  reasonable 
time  after  maturity ;  and  that  if  be  is  supine- 
ly negligent  in  any  of  those  matters,  where- 
by loss  is  suffered,  he  and  not  bis  debtor 
must  bear  that  loss.     The  reason  for  thus 
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over  cue  uuug  assigiiea,  wuereny  uie  aeuior 
Is  prevented  from  protecting  his  property  by 
Buch  action  as  may  t>e  needed,  the  creditor 
should  not  be  snplnely  negligent  concerning 
the  thing  which  it  is  his  duty  to  reassign  to 
the  debtor  when  he  pays  his  debt. 

[I]  But  those  requirements  must  not  be 
stretched  beyond  their  reason  and  spirit;  and 
hence  where,  as  here,  the  thing  assigned  has 
a  lien  which  cannot  be  disturbed  and  needs 
no  revlrlng,  and  is  overdue  when  it  was  as- 
signed, the  creditor  is  not  bound,  with  or 
without  notice,  and  it  Is  not  negligence  for 
him  to  refuse  to  convert  into  some  other  kind 
of  security  that  which  both  parties  agreed  he 
should  hold  as  collateral;  especially  if  con- 
siderable exi>en8e  may  be  required  to  convert 
It  and  to  hold  the  new  security,  and  he  may 
become  personally  liable  for  accruing  taxes 
on  the  property  if  he  obtains  title  thereto. 
It  is  not  to  be  overlooked  that  there  is 
neither  an  express  nor  implied  agreement 
that  plaintiff  should  accept  any  other  kind 
of  security  than  that  for  which  It  bargained. 
Nor  is  there  ^ny  agreement,  express  or  Im- 
plied, that  it  should  accept  the  opinion  or 
the  fears  of  defendant  regarding  the  secu- 
rity bargained  for,  or  as  an  alternative 
abandon  the  collateral  to  the  defendant;  and 
this  is  especially  true  where,  as  here,  the 
.  foreclosure  would  have  been  in  the  face  of  a 
falling  market,  due  to  a  cause  which  time 
will  cure.  It  is  within  the  experience  of  the 
writer  that,  in  the  panic  caused  by  cornering 
the  stock  of  the  Northern  Padflc  Railroad 
Company,  such  a  role  as  was  applied  by  the 
court  below  would  have  caused  great  loss 
to  money  lenders,  and  would  have  bankrupt- 
ed some  of  the  oldest  and  most  conservative 
mercantile  establishments  in  the  land,  with- 
out benefiting  either  party  to  the  contract 
of  lending. 

Be  it  so  that  plaintiff  herein  was  bound 
to  act  In  good  faith  and  without  supine  neg- 
ligence. It  is  none  the  less  true  that  a  refus- 
al to  act  according  to  defendant's  Judgment 
or  fears  is  not  negligence  of  any  kind.  If 
bound  to  act  whenever  defendant  required  it. 
Its  bargain  for  a  particular  secnrlty  might, 
without  Its  consent,  be  broken  as  soon  as 
made;  its  judgment  would  go  for  naught, 
and  It  might  lose  some  or  all  of  its  dalm, 
but  could  never  receive  more  than  Its  debt. 
6uch  a  contentioa  Is  too  <8ieelded  to  reodve 
Judicial  sanction  unless  unavoidable.  On> 
allow  one  of  the  parties  to  the  contract  to 
Hmn  change  it  without  the  consent  of  the 
other,  either  express  or  implied,  would  come 
perilously  near  ^-lolatlng  the  obligation  of  the 
contract,  if  it  did  not  overstep  the  constitu- 
tional line  of  inhibition. 

If,  upon  the  facts  appearing  in  this  record, 
the  defendant  desired  the  collateral  mort- 
gages to  be  foreclosed.  It  was  his  right  to 


ui  uie  mtnTgages,  or  i 
isfactory  arrangemen 
his  desires  could  be 
no  other  right 

The  conclusion  tht 
necessity  for  considei 
raised- 

The  Judgment  Is  n 
tered  for  the  plalntlD 
terest  from  February 
to  be  entered  also  on 
below  and  all  future  i 
in  said  court. 


FUI/TON  FABMB    I 

BBS   I 

(Supreme  Court  of  F  : 
19  i 

1.  Appeal   and  Srbo 
CouBT  Below— Exci  ■ 

The  lower  court's 
of  claim  was  sufficient,  : 
signed  as  error,  wiU  n  I 
peaL 

2.  PLEADmo  «=>155— . 
— SuFFiciEKCT— Stat 

Under  Act  May  14 
an  affidavit  at  defense,    ' 
averments  of  the  statei  i 
cient. 

3.  Pleading  9=s155— . 
— SumcniNCT— Stat 

In  assumpsit  by  an 
treasurer  for  a  balance 
davit  of  defense  to  be  e  ! 
14,  1915  (P.  L.  484)  |    : 
fendant  collected  anytb  : 
in  statement,  or  aver  1  i 
and  make  denial  so  cl  ! 
entitle  plaintiff  to  judg:  ; 
which  there  was  no  rea 
the  issue  on  a  followinj 

4.  Pbincipai.  and  Aoi  i 
RSFUSAL  TO  Pat  Ove  i 
TO  CoioassioNS. 

The  agent  of  an  ai  i 
to  pay  over  funds  colled  i 
to  commission  thereon. 
6.  Pleadino      4=>S50(I 
Pleadirob— Relief. 

Under  Act  May  14,  : 
plaintiff,  upon  a  rule  fo:' 
a  sufficient  affidavit  of  c  i 
ment  entered  for  part  ol 
proceed  for  balance. 
6.  Appeal  and  SIbboi 
JuDGmNX — Assiomi  i 

VDEW. 

Supreme    Court    ne'i 
court's  action  in  giving 
ce«d  to  trial  on  part  of 
judgment  entered  for  wii 
davit  of  defense,  unless 
oally  assigned  as  error. 

Appval  trom  Court  ot 
caatae  County. 

Assumpsit  for  commil 
Fanners'  Association  ai 
er.  Jndgmoit  for  plain 
resenting  the  amount 
which  the  affidavit  of 
dent,  with  leave  to  pi 
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trial  for  the  balance  of  its  (dalm,  and  defend- 
ant appeals.    Afflrmed. 

Argued  before  BROWN,  C.  J.,  and  MOSGH- 
ZISKEK,  rRAZBR,  WALLING,  and  SIMP- 
SON, JJ. 

Jobn  E.  Malone  and  Harnish  &  Hamlsh, 
■all  of  Lancaster,  for  appellant.  H.  Frank 
Bshleman  and  B.  F.  Da^  both  of  Lancas- 
ter, for  appellee. 

SIMPSON,  J.  The  statement  of  claim  in 
this  case,  was  supplemented  by  a  bill  of 
particulars  reqnested  by  defendant.  As  thus 
supplemented,  the  statement  was  held  to  be 
sufficl^it  by  the  court  below,  and  no  excep- 
tion was  taken  to  that  ruling,  and  no  error 
is  here  assigned  in  regard  thereto. 

Thereby  plaintiff  averred  that  defendant 
had  been  appointed  treasurer  of  plaintifT  dur- 
ing Its  organization  as  a  corport^tlon,  which 
appointment  was  approved  by  the  board  of 
directors  after  incorporation;  that  as  his. 
compensation  he  was  to  receive  2  per  centum 
of  the  moneys  collected  by  him;  that  he 
kept  a  cashbook,  a  copy  of  which  was  attach- 
ed, in  which  he  entered  some  of  the  funds 
collected  by  him;  that  plaintiff  claimed  to 
recover  the  balance  appearing  thereby,  cer- 
tain other  Items  specifically  stated,  but  not 
appearing  therein,  and  certain  additional 
items,  which  it  alleged  defendant  had  ex- 
pressly admitted  to  plaintiff's  board  of  di- 
rectors or  officers  was  owing  by  him;  and 
It  denied  in  general  terms  the  propriety  of 
certain  of  the  credits  a]:^)earing  in  said  cash- 
book.  The  items  in  the  cashbook  were  up- 
wards of  1300  In  number  and  varied  in 
amount  from  11  cents  to  $1,459.91. 

The  affidavit  of  defense  speciflcally  denied 
that  the  defendant  had  made  any  admissions 
to  plainturs  board  of  directors  or  officers, 
and  as  to  the  other  averments  simply  said: 

"The  statement  of  facts  as  set  forth  in  para- 
Kraph  —  of  statement  is  denied." 

Plaintiff  thereupon  took  a  rule  for  Judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense, specifying  the  details  in  which  the 
affidavit  was  alleged  to  be  insufficient.  The 
court  below  allowed  defendant  the  credits 
appearing  in  the  cashbook,  refused  Judg- 
ment as  to  the  sums  which  it  was  alleged 
he  had  admitted  to  plaintiff's  board  of  di- 
rectors or  officers,  but  entered  Judgment  as 
to  the  other  items,  with  leave  to  plaintiff  to 
proceed  to  trial  for  the  residue.  From  that 
judgment  this  api)eal  Is  taken,  the  only  E^ed- 
fication  of  error  being  the  entry  of  said  Judg- 
ment 

[1]  Defendant  now  avers  that  the  state- 
m«it  of  claim  is  insufficient,  because  not  a 
concise  statement,  as  required  by  the  act  of 
assembly.  He  fails  to  draw  the  distinction 
between  conciseness  and  brevity.  In  the 
nature  of  the  case  this  statement  could  not 
be  brief,  but  we  need  not  consider  that  ques- 
tion further,  as  it  was  not  raised  by  the 
affidavit  of  defense  In  the  court  below,  and 


no  exception  was  taken  to  the  ruling  that 
the  statement  was  sufficient. 

[2,  3]  Nor  is  defendant  any  happier  in  his 
contention  that  his  bald  denial  of  the  aver- 
ments of  the  several  paragraphs  of  the  state- 
ment of  claim  was  sufficient.  We  agree  with 
the  court  below  that  those  averments  are 
wholly  insuffident,  because  of  sectioo  8  of 
the  act  of  May  14.  1915  (P.  L.  483),  which 
provides  that — 

"It  shall  not  be  sufficient  for  a  defendant  in 
his  affidavit  of  defense  to  deny  generally  the 
allegations  of  the  statement  of  claim." 

To  make  his  denial  effective,  a  defoidant 
must  deny  that  he  collected  anything  from 
the  party-  named  in  the  statement,  or  aver 
how  much  he  did  collect  frmn  that  party, 
and  he  must  make  that  denial  so  clear  and 
specific  that  plaintiff  may  forthwith  obtain 
judgment  for  the  amount  as  to  which  there 
is  no  real  defense,  and  at  the  ensuing  trial 
the  court  may  know  exactly  what  the  issue 
is.  That  is  Uie  purpose  of  the  above-Quoted 
provision  from  the  act  of  1915,  and  that  pur- 
pose will  be  enforced. 

[4]  Nor  do  we  agree  that  defendant 
should  have  been  allowed  the  2  i>er  cent  com- 
missions on  the  moneys  regarding  which 
Judgment  is  entered.  He  forgets  that  com- 
missions are  payable  for  faithful  service 
only,  and  that  this  Judgment  conclusively  de- 
termines that  he  has  not  been  faithful  in 
paying  over  this  fund.  Moreover,  he  does 
not  claim  any  commissions  In  his  affidavit  of 
defense,  or  set  up  any  counterclaim  in  regard 
thereto. 

[6, 6]  Lastly,  defendant  says  that,  as  the 
rule  was  for  Judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  the  court  below  was 
without  Jurisdiction  to  enter  Judgment  for 
part  of  the  claim  with  leave  to  proceed  for 
the  residue,  and  as  to  this  he  dtes  Faux  v. 
Fitler,  228  Pa.  568,  72  AU.  891,  132  Am.  St 
Rep.  742.  We  might  dismiss  this  conteition, 
because  of  the  fact  that  the  only  assignment 
of  error  does  not  really  raise  this  question, 
in  that  it  does  not  spedfy  error  in  giving 
plaintiff  leave  to  proceed  to  trial  for  the  bal- 
ance of*  its  claim ;  but,  because  the  question 
suggested  is  an  Important  one,  we  prefer  to 
settle  it  now. 

In  Faux  V.  Fitler,  supra,  we  did  hold  that 
a  rule  for  Judgment  for  want  of  a  snfflcieot 
affidavit  of  defense  was  a  mle  for  Judgment 
for  the  whole  claim,  and  ni>on  it  the  court 
was  without  authority  to  enter  Judgment  as 
upon  a  rule  for  Judgment  for  a  i;>eclfied  and 
designated  portion  of  the  claim.  That  de- 
cision was  rendered  in  1909,  when  the  act  of 
May  25,  1887  (P.  L.  271),  provided  for  the 
former  rule,  and  the  act  of  July  16,  1897 
(P.  L.  276),  provided  for  the  latter.  Since 
then  both  those  acts  have  been  superseded 
by  the  act  of  May  14,  1915  (P.  L.  486,  |  17), 
which  provides  that — 

"The  plaintiff  may  take  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  to 
the  whole  or  any  part  of  his  daim,  and  the 
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court   shall   enter  Jndgment  or   discharge  the 
rule,  aa  justice  may  require." 

This  act,  which  was  Intended  to  siinpUfy 
proceedings,  and  to  reach  the  real  Issue  as 
speedily  as  possible,  Is  to  be  liberally  con- 
strued; especially  where,  as  In  this  case, 
the  particulars  in  which  the  affldavlt  is  al- 
leged to  be  erroneous,  were  specifically  set 
forth  on  the  record  in  connection  with  the 
rule.  It  often  happens  that  counsel  thlntc 
that  the  whole  affidavit  is  Insufficient,  and 
the  court  agrees  thereto  In  part  only.  No 
reason  appears  why,  under  such  circumstanc- 
es, two  rules  should  be  required.  The  pur- 
pose of  the  act  of  1916,  as  above  spedfled. 
Is  oi^>o8ed  to  such  a  constructlMi,  and  hence^ 
as  the  conclusion  reached  by  the  court  below 
Is  such  as  "justice"  does  require: 

The  Judgment  Is  affirmed. 


(MPiu  W 

PRICE  T. 


WHELAN  et  aL 


(Supreme  Oonrt  of  PennsylTania.    July  17, 

1&18.) 

1.  BuimiNT   Domain   «=»317(1)  —  EIitkot  or 
Condemnation— BxTiRotnsHiacNT  or  IUsk- 

MENT. 

Where  a  vendor  stipulated  to  secure  the  va- 
cation of  a  street  or  load  located  at  one  end  of 
the  property,  and  took  steps  to  do  so,  pending 
whicdi  a  raUroad  condemned  the  road  and  com- 
pensated thei  purchaser  therefor,  such  condem- 
nation extinguisbed  the  easement. 

2.  Vendor  and   Pubchaseb  «=>204— Extin- 
omsBXENT  OF  Eabekent— Action  eob  Pub- 

0HA8B  PbICK. 

Where  vendor  contracted  to  have  vacated 
a  street  or  road  upon  the  property,  pending 
which  the  price  of  the  land  included  therein 
was  deposited  by  purchaser  with  a  stakeholder, 
upon  the  extinguishment  of  the  easement  for 
the  road  from  any  cause,  such  as  its  condemna- 
tioD  by  railroad,  with  compensation  to  purchas- 
er, vendor  might  recover  the  mon^y  so  depos- 
ited. 

3.  Eminent  Domain  «=3320— Condemnation 
BY  Railboao — Tttle— Compensation. 

Wliere  a  railroad  anthoriaed  to  condemn 
land  filed  its  bond  in  a  proceeding,  the  title  pass- 
ed to  it,  subject  to  the  owner's  right  of  com- 
pensation. 

4.  Eminent  Domain  «=9318  —  Pxtblio  Ubb— 
New  Use. 

Where  land  held  for  one  public  use  is  law- 
fully taken  for  anotiier  inconsistent  public  use, 
the  former  use  is  destroyed. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia   County. 

Assumpsit  by  Edward  Trotter  Price,  sur- 
viving trustee  under  the  will  of  Thomas  C. 
Price,  deceased,  against  Patrick  J.  Whelan 
and  another,  for  the  balance  of  the  purchase 
price  of  land.  Finding  by  the  court,  trying 
the  case  without  a  Jury,  In  favor  of  the  plain- 
tUr  for  $3,118,  Judgment  thereon,  and  de- 
fendants appeal.   Affirmed. 

Argued  before  BROWN,  O.  J.,  and  MOSOH- 
ZISKEB,  FRAZBR,  and  WALLING,  JJ. 

J.  Lee  Patton,  of  Philadelphia,  for  appel- 
lants. Wm.  Flndlay  Brown,  of  Philadelphia, 
for  appellee. 


WALLING,  J.  This  is  an  Action  of  a»- 
sumpsit  for  the  balance  of  purchase  money 
of  land.  In  August,  1912,  plaintiff  sold  de- 
fendants about  30  acres  of  land,  located  in 
the  northeastern  part  of  the  dty  of  Phila- 
delphia; the  western  boundary  of  one  pleoo 
thereof  being  the  eastern  line  of  the  rii^t 
of  way  of  the  Northern  Pennsylvania  Rail- 
road Company.  Within  the  bounds  of  tfa« 
land,  and  adjoining  the  right  of  way,  was  a 
■public  road  of  the  width  of  32  feet,  extending 
from  E^her  avenue  south  for  about  865  feet. 
By  the  agreement  plaintiff  was  to  secure  the 
vacation  of  this  street,  pending  which,  the 
price  of  the  land  embraced  therein,  to  wit, 
1^,180,  was  deposited  with  a  bank  as  stake- 
holder, and  later  paid  Into  £ourt,  where  this 
siilt  to  determine  its  ownership  was  tried 
without  a  Jury. 

In  1854,  a  public  highway  known  as  the 
Bristol  road,  of  the  width  of  33  feet,  extend- 
ed along  the  western  boundary  of  what  Is  the 
road  here .  in  question.  At  that  time  the 
land  lying  east  t>f  the  center  of  the  Bristol 
road,  Induding  that  here  In  controversy,  was 
owned  by  Joseph  Price  and  his  wife  Elizabeth 
G.  Price,  plalntlfTs  predecessors  in  title. 
Then  the  railroad  company  took  and  occupied 
the  Bristol  road  as  right  of  way,  and  secured 
a  conveyance  from  Mr.  and  Mrs.  Price  of 
their  one-half  part  thereof  for  railroad  pur- 
poses. To  comply  with  the  statute,  it  was 
necessary  for  the  railroad  oomi>any  to  re- 
construct the  public  highway,  so  It  was  pro- 
vided In  said  conveyance: 

"That  they,  the  said  Joseph  Price  and  wife, 
their  heirs  and  assigns,  shall  and  will  throw  out 
and  leave  open  for  public  use  as  a  road  or  com- 
mon highway,  in  lieu  of  Uiat  part  of  said  Bristol 
road  or  street  occupied  by  the  railroad  as  above 
stated,  a  strip  of  ground  of  the  width  of  SZ 
feet,  adjoining  and  along  the  eastern  side  or 
line  of  the  said  Bristol  road  or  street,  so  far 
as  it  is  laid  down  of  the  width  aforesaid: 
•  •  •  Provided  that  the  said  strip  of  ground 
so  thrown  out  shall  not  at  any  time  hereafter 
be  used  for  railroad  purposes  without  the  grant 
or.  permission  of  the  said  Joseph  FVice  and 
wife  or  of  her  heirs  or  assigns." 

Then  follows  a  stipulation  for  reversion 
of  the  land  so  thrown  open  and  restoration 
of  the  Bristol  road,  should  it  cease  to  be 
used  for  railroad  purposes.  So  far  as  ap- 
pears the  32-foot  strip  of  land  so  thrown 
open  has  since  been  used  by  the  public.  Fol- 
lowing the  conveyance  to  defendants,  plain- 
tiff took  steps  to  secure  Its  vacation,  and, 
after  some  negotiations  caused  a  petition  on 
part  of  defendants  for  that  purpose  to  be 
presented  to  the  dty  authorities,  to  which 
an  answer  was  filed.  In  March,  1914,  whUe 
that  proceeding  was  pending,  the  railroad 
company  filed  in  court  Its  petition  and  bond 
for  the  condemnation  of  a  block  of  defend- 
ants' land  embracing  the  32-foot  strip  here 
In  question;  the  record  shows  that  the  land 
so  taken  was  for  any  and  all  uses  and  pnr- 
poses  of  the  raUroad  company.  The  viewers 
appointed  in  the  latter  proceeding  awarded 
defendants  $9,632,  as  damages  for  such  tak- 


^-rftar  etbar  easM  (•■  Huns  tople  and  KXY-NDMBBR  In  all  Key-Numbered  DlseaU  and  Indexes 


Digitized  by 


Google 


104  ATLAMnO  RBPOBTBB 


(Ptu 


ing,  from  whidi  botb.  parties  appealed  and 
later  compromised.  The  condemnation  pro- 
ceedings show  said  S2  feet  as  a  public  road. 
On  the  theory  that  It  was  extinguished  by 
the  taking  for  railroad  purposes,  plaintiff 
brought  this  suit.  The  trial  court  sustained 
that  theory,  made  its  findings,  and  entered 
Judgment  for  plaintiff  accordingly,  from 
which  defendant  appealed.  We  find  no  er- 
ror in  the  record. 

[1-4]  The  railroad  company  was  within 
its  rights,  and  when  the  bond  was  filed  the 
title  passed  as  to  all  land  embraced  in  the 
proceedings,  Including  the  bed  of  the  public 
road,  with  the  right  to  use  the  same  for  all 
railroad  purposes.  As  between  the  parties 
the  railroad  acquired  the  street  Itself,  and 
defendants  the  right  to  be  compensated  for 
it;  especially  as  by  the  original  agreement  it 
was  never  to  be  used  for  railway  purposes 
without  the  consent  of  the  owner  of  the  fee. 
By  the  taking  the  right  to  compensation 
vested  In  the  defoidanta.  Underwood  v.  Pen- 
na.,  Monongahela  &  Southern  R.  R.  Co.,  255 
Pa.  553,  99  Atl.  64.  It  is  not  what  the  rail- 
road company  has  done  with  the  property 
taken,  but  what  It  has  the  right  to  do  with 
it;  it  may  as  against  defendants  cover  the 
entire  roadbed  with  tracks.  That  the  public 
may  require  a  reconstruction  of  the  highway 
elsewhere  is  true,  as  it  also  is  that  a  rail- 
road cannot  occupy  a  street  without  munici- 
pal consent,  and  i)erhap8  not  now,  except  by 
the  consent  of  the  Public  Service  Commis- 
sion; but  those  questions  are  not  material 
here,  as  we  are  dealing  with  private  rights. 
A  railroad  company,  having  taken  property 
under  the  right  of  eminent  domain,  cannot 
set  up  the  lack  of  municipal  consent  to  oc- 
cupy it  Such  company,  by  proper  consent, 
may  lay  its  track  in  a  street  and  use  the 
same  conjointly  with  the  public;  but  here 
the  entire  street  and  adjoining  land  were 
appropriated,  with  the  right  to  use  it  all 


for  railroad  purposes,  wfaldi  whenever  ex- 
ercised will  exclude  the  public  therefrom. 
Where  land  held  for  one  pnUlc  use  la  law- 
fully taken  for  and  other  Inconsistent  public 
use,  the  former  is  destroyed.  Regardless  of 
what  la  done  with  the  land,  defendants  will 
have  no  right  to  additional  ooqipensatlon;  as 
to  them  the  land,  including  the  easement.  Is 
gone.  Tb^  entire  interest  was  divested, 
and  for  it  they  were  or  eihould  have  been 
compensated.  A  formal  vacation  of  the 
street  now  would  as  to  them  be  a  vain  thing. 
The  public  street  having  been  destroyed  by 
the  condemnation  proceedings,  at  least  so 
far  as  the  parties  to  this  suit  are  concerned, 
plaintiff  is  entitled  to  the  fund  in  question, 
for  the  extinguishment  of  the  easement,  no 
matter  by  whom  or  from  what  cause,  inures 
to  his  benefit  On  the  basis  of  sudi  ex- 
tinguishment his  contract  was  fulfilled,  and 
he  is  entitled  to  the  balance  of  the  purchase 
money  Irrespective  of  what  defendants  re- 
ceive from  the  railroad  company.  Had  that 
company  taken  the  public  road  without  mak- 
ing comi>ensation  to  defendants,  they  could 
have  maintained  ejectment  for  the  land  em- 
braced therein.  PhiUips  v.  Dunkirk,  eta,  B. 
R.  Co.,  78  Pa.  m. 

Neither  plaintiff  nor  his  predecessors  in 
title  received  any  compensation  for  the  use 
of  the  82-foot  strip  of  land  for  railroad 
purposes,  and  taking  it  for  that  purpose  was 
such  a  violation  of  the  original  agreement  as 
to  destroy  the  easement  therein,  as  between 
the  parties.  Plaintiff's  rights  cannot  be  prej- 
udiced by  the  recitals  in  the  deed  from  de- 
fendants to  the  railroad  company,  made  sub- 
sequent to  the  bringing  of  this  suit 

As  the  case  turns  practically  on  the  ques- 
tion whether  the  condemnation  removed  the 
easement  of  the  public  road,  we  do  not  con- 
sider it  necessary  to  pass  separately  on  the 
several  assignments  of  error. 

The  Judgment  is  affirmed. 
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TIBBETXS  T.  DB.  D.  P.  OBDWAY  PLAS- 
TER CO. 

(Supreme  Judicial  Oonrt  of  Maine.     Not.  9, 
19ia) 

1.  Plxadino      «=>225(2>— AkxNDMENT— Pow- 

EBB  07  SiNOU!  JUSnCZ. 

Under  Rev.  St  c.  87,  |  86,  the  presidins 
justice,  when  no  exceptions  are  taken,  has  the 
same  power  as  the  law  court  alone  formerly 
bad  to  pais  on  demurrer  and  on  the  qaestion 
whether  plaintiff  ahonld  be  permitted  to  amend. 

2.  Appeal  and  Ebkob  <8=>>255  —  Aukitduxnt 
of  plkadinoa— nsoessitt  07  exoeptionb. 

In  the  absence  of  exceptions  taken  to  the 
Justice's  mllnK  suitaininK  demurrer  and  giving 
plaintifE  leave  to  amend,  his  dedsion  is  flnisL 
a  Pu:adin6  «=9225(3)— AuxNDiCENT  — Tna 

or  E'lUKO  AlIXKDMXNT. 

When  a  single  justice  sustains  demurrer  and 
grants  leave  to  amend  the  declaration,  the 
amendment  must  actually  be  filed  in  compli- 
ance with  court  rule  No.  8  (70  Atl.  xiii),  re- 
quiring it  to  be  filed  by  the  middle  of  vacation 
after  the  term  at  which  the  order  was  made. 
4.  Pu^DiRo  €=3>225<3!f  — Amxrdicknt  — Tna 
07  FiLiiio  Amendment. 
Where  a  single  justice  sustained  demurrer 
and  gave  leave  to  file  an  amendment  to  the  dec- 
laration, but  plaintiff  did  not  file  the  amendment 
by  the  middle  of  vacation  titer  the  term,  in 
compliance  with  court  role  No.  8  (70  Atl.  xiii), 
and  asked  no  extension,  plaintiff  was  not  en- 
titled to  file  the  amendment  at  a  later  time, 
notwithstanding  defendant's  objections,  when 
the  amendment  was  offered,  were  not  based  up- 
on correct  ground. 

Bzceptions  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Action  by  Raymond  Tlbbetts  against  the 
Dr.  D.  P.  Ordway  Plaster  Company.  On  de- 
fendant's exceptlona  to  the  allowance  of 
amendment  to  the  declaration.  Exceptions 
sustained. 

Argued  before  CORNISEt, '  O.  J.,  and 
SPEAR,  HANSON,  DUNN,  and  MORp 
KILJj,  JJ. 

O.  H.  Emery,  of  Camden,  for  plaintiff.  J. 
E.  Montgomery,  of  Camden,  for  defendant. 

CORNISH,  C.  J.  On  exceptions  by  defend- 
ant to  the  allowance  of  an  amendment  to 
the  plaintiff's  declaration.  The  writ  in  ques- 
tion was  entered  at  the  September  term, 
1017,  of  the  Supreme  Judicial  Court  for  Knox 
county.  At  that  term  the  defendant  filed  a 
general  demurrer  to  the  declaration.  Hear- 
ing was  had  on  this  demurrer  at  the  next  or 
January  term,  1918^  the  demurrer  was  sus- 
tained, and  the  plaintiff  was  given  leave  to 
amend;  the  docket  entry  being:  "Demurrer 
sustained;  plaintiff  allowed  to  amend."  No 
exceptions  were  taken  by  the  plaintiff  to  this 
ruling. .  At  the  April  term,  following,  the 
plalntifl  filed  an  amendment  which  was  al- 
lowed by  the  presiding  justice.  To  this  rul- 
ing the  defendant  excepts  on  two  grounds: 
First,  because  no  exceptions  were  taken  to 
the  ruling  of  the  justice  sustaining  the  de- 
murrer at  the  January  term,  and  no  amend- 
ment was  then  offered  and  filed ;  and,  second, 
because  the  amendment  allowed  at  the  April 


term  was  wholly  new  and  Inconsistent  with 
the  declaration,  introducing,  not  an  amend- 
ment, but  a  new  cause  of  action. 

[1]  It  is  necessary  to  consider  only  the  first 
ground.  This  involves  the  construction  of 
Bev.  St  c.  87,  I  36.  So  much  of  that  section 
as  pertains  to  the  point  under  consideration 
reads  as  follows: 

"A  general  demurrer  to  the  declaration  may 
be  filed:  •  •  •  but  the  justice  shall  rule  on 
It  Mid  his  ruling  shall  be  final  unless  the  party 
aggrieved  excepts:  and  before  exceptions  are 
filed  and  allowed,  he  has  the  same  power  as  the 
full  court  to  allow  the  plaintiff  to  amend,  or 
the  defendant  to  plead  anew.  •  •  •  If  the 
declaration  is  adjudged  defective  and  is  amenda- 
ble, the  plaintiff  may  amend  upon  payment  of 
costs  from  the  time  when  the  demurrer  was 
filed." 

The  defendant's  contention  Is  that  under 
this  statute  only  the  Justice  who  hears  and 
determines  the  demurrer  can  allow  an 
amendm'ent,  and  It  is  not  within  the  power  of 
a  justice  at  a  subsequent  term  so  to  do;  that 
the  amendment  must  be  filed  and  allowed  at 
the  same  term  as  the  decision  on  the  demur- 
rer is  rendered  or  not  at  all. 

We  do  not  think  this  is  the  true  interpre- 
tation of  the  language  of  the  statute,  and 
the  history  of  the  legislation  on  this  point  is 
both  Interesting  and  illuminating. 

The  original  act  regulating  proceedings  on 
demurrer  and  permitting  amendments,  in  or- 
der to  mitigate  the  severity  of  common-law 
pleading,  was  chapter  211  of  P.  L.  of  1856. 
This  act  contemplated  that  the  decision  on 
both  t>oint8  should  be  made  by  the  law  court, 
and  if  the  leave  to  amend  was  granted  it 
should  be  only  upon  the  payment  of  the  de- 
fendant's costs  from  the  time  of  filing  the 
demurrer  until  the  decision  of  the  law  court 
thereon;  the  action  in  the  meantime  being 
continued  on  the  nisi  prlus  docket  to  await 
the  determination  of  the  higher  court. 

This  was  enlarged  the  next  year  by  con- 
ferring upon  the  presiding  justice  the  power 
to  pass  upon  the  demurrer,  viz.: 

"Whenever  a  demurrer  shaU  be  filed  and 
joined,  the  presiding  justice  shall  rule  thereon, 
and  the  rulue  shaU  be  final,  unless  the  party 
aggrieved  shall  except  to  such  ruling."  P.  L. 
1857.  c.  66,  I  & 

The  provisions  of  ttese  two  statutes  were 
Incorporated  in  the  revision  of  1867  as  cbajf- 
ter  82,  |  10.  But  the  power  of  granting 
leave  to  amend  was  still  reserved  to  the  law 
court  In  1859,  however,  this  power  was  also 
conferred  upon  the  presiding  justice  before 
excq;>tions  were  filed  and  allowed,  viz.: 

"In  all  cases  of  general  demurrer  to  the  deda- 
ration  after  the  presiding  judge  shall  rule  on 
the  demurrer,  and  before  exception  filed  and  al- 
lowed, he  shall  have  the  same  power  to  allow 
the  plaintiff  to  amend  or  the  defendant  to 
plead  anew,  that  the  full  court  has  by  section 
nineteen  of  the  chapter  to  which  this  Is  addi- 
tional."   Pub.  I*  lasft,  c.  78.' 

This  act  was  additional  to  section  19  of 
chapter  82  of  the  R.  S.  of  1857,  before  noted. 

Since  this  enactment  the  presiding  Justice, 
when  no  exceptions  are  taken,  has  the  same 
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power  as  formerly  the  law  court  alone  had, 
both  to  pass  on  the  demurrer  and  on  the 
question  whether  the  plaintiff  should  be  per- 
mitted to  amend.  Subsequent  revisions  re- 
tain this  power.  B.  S.  1871,  c.  82,  (  19; 
Rev.  St.  1883,  c.  82,  |  23;  Eev.  St  1903,  c. 
84,  I  35;   Rev.  St.  1910,  c.  87,  |  SO. 

[2J  In  the  case  at  bar  the  presiding  jus- 
tice at  the  January  term,  1918,  sustained  the 
demurrer  and  gave  the  plaintiff  leave  to 
amend.  No  exceptions  to  these  rulings  were 
taken.  Therefore  under  the  statute  his  rul- 
ing was  final. 

[3]  The  next  questlim  that  arises  Is  when 
the  amendment  Itself  should  be  filed,  because 
there  is  a  distinction  between  granting  leave 
to  am^id  and  the  allowing  of  the  amendment 
Itself.  The  former  is  an  order  permitting 
an  act  to  be  done;  the  latter  Is  the  doing  of 
the  act  Itself.  The  defendant  claims  It 
should  have  been  filed  at  the  January  term ; 
the  plaintiff,  that  it  could  be  filed  at  any  sub- 
sequent term  upon  payment  of  costs  subse- 
quent to  the  filing  of  the  demurrer.  Nether 
contention  Is  strictly  accurate. 

The  time  for  filing  the  amendment  when 
the  matter  la  decided  by  the  law  court  Is 
regulated  by  statute.  Prior  to  the  passage 
of  chapter  118  of  P.  L.  1015,  it  was  required 
to  be  on  the  second  day  of  the  next  term 
after  the  certificate  of  decision  from  the  law 
court.  Rollins  v.  Cent.  Me.  Power  Co.,  112 
Me.  175,  91  Atl.  837.  Since  the  passage  of 
that  act  the  time  for  filing  the  same  or  for 
payment  of  costs  may  be  mlarged  by  leave 
of  court  If  this  statute  Is  not  complied 
with.  Judgment  must  be  entered  on  the  de- 
murrer. 

When  the  decision  Is  made  by  the  presid- 
ing justice,  and  no  exceptions  are  taken,  the 
statute  is  silent  as  to  the  time  of  filing  the 
amendment;  the  language  of  section  86  be- 
ing: 

"If  tha  dedaratlon  is  adjudged  defective  and 
is  amendable,  the  plaintifl  may  amend  upon 
payment  of  costs  from  tha  time  when  the  de- 
murrer was  filed." 

But  this  omission  is  provided  for  by  rule  of 
court  No.  8  (70  AtL  xiiO,  whidi  has  the  force 
of  statute  and  is  as  follows: 

"When  an  action  shall  be  continued  with 
leave  to  amend  the  declaration  or  pleadings,  or 
for  the  purpose  of  making  a  spacial  plea,  repli- 
cation, etc.,  if  no  time  is  expressly  assigned 
for  fiUng  such  amendment  or  pleadings,  the  sama 
shall  be  filed  in  the  clerk's  office  by  the  middle 
of  tha  vacation  after  the  term  when  the  order 
is  made;  and  in  such  case,  tha  adverse  party 
diall  file  his  plea  to  the  amended  declaration 
*  *  *  by  the  first  day  of  the  term  to  which 
the  action  is  continued.  If  either  party  neglect 
to  comply  with  this  rule,  all  his  pnor  pleaalngs 
shall  be  struck  out  and  judgment  entered  of 
nonsuit  or  default,  as  the  case  may  require,  un- 
less the  court  for  good  cause  shown  shall  al- 
low further  time  for  filing  such  amendment  or 
other  pleadings." 

This  fixes  the  time  of  filing  and  the  rights 
of  the  parties,  and  renders  the  procedure  in 
case  of  a  decision  by  the  law  coart  or  by  a 
'single  justice  harmonious. 


[4]  In  the  case  at  bar  the  amendment  was 
not  filed  by  the  middle  of  vacation,  after  the 
January  term.  The  plaintiff  neglected  to 
comply  with  the  rule,  and  by  its  terms 
judgment  of  nonsuit  should  have  been  en- 
tered after  the  expiration  of  the  first  day  of 
the  April  term.  No  further  time  for  filing 
was  asked  of  the  court  The  mere  filing  of 
the  amendment  itself,  after  the  prescribed 
time  therefor  had  elapsed,  cannot  be  regard- 
ed as  a  motion  for  extension  of  time,  nor 
can  the  allowance  of  the  amendment  by  the 
court  be  regarded  as  the  granting  of  such  a 
motion.  These  acts  were  without  force.  Tbe 
rights  of  the  parties  had  become  fixed  at 
the  end  of  the  first  day  of  the  April  term 
(Rollins  V.  Cent  Maine  Power  Coi,  112  Me. 
175,  91  AtL  837),  and  the  defendant  has 
waived  none  of  the  advantage  whldi  he 
thereby  gained.  He  protested  against  the 
allowance  of  the  amendment,  and  followed 
his  protest  with  exceptions.  The  ground  of 
his  exception  may  not  be  tlie  strictly  legal 
one,  but  his  acquired  rights  have  been  nei- 
ther surrendered  nor  forfeited.  He  was  en- 
titled under  the  statute  and  the  rule  of 
court  to  a  judgment  of  nonsuit,  and  the  al- 
lowance of  the  amendment  at  the  April  term 
under  the  facts  of  this  case  was  leversible 
error. 

Bxceptlons  sustained. 


(m  Me.  4t7> 

HASWM/L  ▼.  WAIiKEB. 

(Supreme  Judicial  Court  of  Maine.     Nov.  9, 
1918.) 

1.  WsxmaoB  «=a81  —  DisquAunoATioir  or 
Pabty — Abboqation  or  Uulx. 

At  common  law,  a  party  to  an  action  was 
not  a  c(»npetent  witness  at  the  trial;  a  rule 
abrogated  by  statute  in  England,  Canada,  and 
all  the  United  States,  and  in  Mains  by  Pub. 
Laws  1866,  &  266l 

2.  WiTOBSSBS  «a»138— OOUFBTSNOT   Or  PaS- 

TtBB— Action  Aoaihst  Bxxcittob. 
Rule  of  Pub.  Laws  1856,  c.  206,  that  parties 
are  competent  witnesses,  is  subject  to  exceptiim 
that  oommon-law  rule  of  incompetency  of  par- 
ties to  appear  as  witnesses  obtains  in  actions 
by  or  against  executors  and  administrators. 

3.  WrrNxssBS  «=>12&— Coicprtsnot  or  Paa- 

TIKS— AOTIOWS    AOAinST    AolURIBTBATOBS— 
3TATUTKS. 

Pub.  Laws  191S,  c.  137  (Bar.  St  c.  87,  i 
127),  providing  that,  in  all  actions  on  itemised 
account  annexed  to  writ,  affidavit  of  plaintift 
may  be  used  to  make  prima  fade  case,  did  not 
repeal  Pub.  Laws  1850,  c.  266,  exoeptong  from 
its  g[eneral  abrogation  of  common-law  rule,  that 
parties  ara  not  competent  as  witnesses,  parties 
m  actions  bj  or  sgainst  executors  and  aaminis- 
trators. 

4.  Statutcs  4=s>224— OoNsranonoR. 

In  the  interpretation  of  statutes,  the  whole 
body  of  previous  and  contemporaneous  legisla- 
tion should  be  considered. 
6.  ElxxonTQBs  Ain>  AojaniSTBATOBS  «=a221(6) 
— Aonow    Agaiwbt    Admiitistratob— Pat- 

IfERT— SUmCIENCT   or  BviOINCK. 

In  an  actUm  against  an  administrator  for 
money  paid  over  by  plaintiff  at  decedent's  re- 

3 neat,  evidence  ksld  insnflicient  to  prove  tiiit 
ecedemt  requested  plaintiff  to  pay  the  money. 
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and  that  It  was  paid  In  accordance  with  atich 
reqneat. 

Bxceptlons  from  Supreme  Judicial  Court, 
Waldo  County,  at  Law. 

Action  by  Rhodnah  L,  HasweU  against 
Charles  L.  Walker,  administrator.  Judgment 
for  defendant,  and  plaintiff  excepts.  Dzcep- 
tlons  overruled. 

Argued  before  SPBAB,  PHILBROOK, 
DUNN,  and  MORRILL,  JJ. 

H.  C.  BuEzell,  of  Belfast,  tor  plaintiff.  R. 
F.  Dunton  and  Arthur  Ritchie,  both  of  Bel- 
fast, for  defendant 

PHILBROOK,  J.  Two  exceptions  are  pre- 
sented for  examinaticm :  First,  the  exclusion 
of  an  afBdavlt,  made  and  offered  by  the  plain- 
tiff under  the  provisions  of  Rev.  St  c.  87,  I 
127;  second,  an  order  of  nonsuit  at  the  dose 
of  plaintUTs  evidence. 

The  section  of  the  statute  just  referred  to 
provides  in  part  that — 

"In  all  actions  brought  on  an  itemized  account 
annexed  to  the  writ,  the  affidavit  ef  the  plain- 
tiff, made  before  a  notary  public  using  a  seal, 
that  the  account  on  which  the  action  is  brought 
is  a  true  statement  of  the  indebtedness  existing 
between  the  parties  to  the  suit,  with  all  proper 
credits  given,  and  that  the  prices  or  items 
charged  therein  are  just  and  reasonable,  shall 
be  prima  fade  evidence  of  the  truth  of  the 
statement  made  in  such  affidavit  and  shall  en- 
title the  plaintiff  to  the  Judgment,  unless  rebut- 
ted by  competent  and  sufficient  evidence." 

The  remaining  words  of  the  statute  relate 
to  the  method  of  executing  the  affidavit  in 
cases  where  the  plaintiff  la  a  corporatioa  and 
are  not  involved  in  this  case^ 

[1-4]  The  defendant  urges  several  reasons 
why  this  affidavit  was  properly  excluded,  but 
It  will  be  necessary  to  consider  only  one  of 
those  reasons.  It  is  familiar  law,  too  well 
established  to  need  the  citation  of  authori- 
ties, that  at  common  law  a  party  to  an  action 
was  not  a  omipetent  witness  at  the  trial 
thereof.  But  this  common  law  rule  of  incom- 
petency, arising  from  interest  has  been  abro- 
gated by  statute  in  Sngland,  Canada,  and  in 
every  one  of  the  United  States.  This  abroga- 
tion was  adopted  In  Maine  mora  than  three 
score  years  ago  by  chapter  266,  P.  L.  1856. 
But  the  statutory  rule  that  parties  are  compe- 
tent wltnsses  is  subject  to  an  exception  which 
is  almost  as  general  as  the  rule  Itself,  namely, 
that  the  common-law  rule  of  Incompetency  of 
parties  appearing  as  witnesses  still  obtains 
in  actions  by  or  against  executors  and  admin- 
istrators. The  abrogatory  rule  in  our  states 
In  the  terms  of  its  primal  enactment  declar- 
ed that  the  provisions  of  the  act  should  not 
be  applied  to  any  case  where,  at  the  time  of 
taldng  testimony,  or  the  time  of  trial,  the 
party  prosecuting  or  the  party  defending, 
or  any  of  them,  shall  be  an  executor  or  an 
administrator,  or  made  a  party  as  an  heir  of 
a  deceased  party.  This  rule,  through  bU  the 
Intervening  years,  has  retained  its  original 
language  excepting  In  certain  Instances  which 
do  not  affect  the  case  at  bar.  Since. the  affi- 
davit In  question  was  made  by  tlia  plaintiff^ 


it  is  claimed  by  the  defendant  that  it  should 
be  excluded  because  the  plalntUT  is  not  a  comr 
petent  witness,  the  action  being  one  in  wlildi 
the  party  defending  Is  an  administrator.  On 
the  other  hand,  the  plaintiff  points  out  what 
he  regards  as  most  general  language,  in  Rev. 
St  c.  8T,  I  TiZl,  which  declares  that  "in  all 
actions  brought  on  an  itemized  account  an- 
nexed to  a  writ"  the  affidavit  of  the  plaintiff 
may  be  used.  In  effect  the  plaintiff  claims 
that  Rev.  St  c.  87,  {  127,  enacted  by  the 
Legislature  as  ehapter  137,  P.  L.  1913,  re- 
pealed a  most  wholesome,  salutary  statute, 
which  has  repeatedly  proved  its  beneficence 
during  more  than  half  a  century,  without  the 
scant  courtesy  of  q)eclfically  referring  to  the 
statute  thus  rQ)ealed.  We  cannot  adopt  this 
view.  In  the  Interpretation  of  statutes  the 
whole  body  of  previous  and  contemporaneous 
legislation  should  be  considered,  for  the  leg- 
islative department  is  supposed  to  have  a 
consistent  design  and  policy,  and  to  intend* 
nothing  inconsistent  or  incongruous.  Cum- 
mlngs  V.  Everett  82  M&  260,  19  AU.  450, 
We  do  not  hesitate,  therefore,  in  declaring 
that  when  the  Legislature  enacted  the  provi- 
sions for  jdalntUTs  affidavit  in  1913,  the 
plain  intention  of  the  law-making  body  was 
to  limit  the  use  of  such  affidavit  to  cases  in 
which  the  plaintiff  would  be  a  .competent 
witness  imder  statutory  provisions  so  long 
existing.  There  was  no  error  in  excluding 
the  affidavit  in  this  case. 

[I]  Utia  order  of  nonsuit  requires  our  ex- 
amination of  the  record.  The  account  annex- 
ed contains  five  Items.  The  first  charges  for 
money  paid  Charlotte  Stevens  for  and  at  the 
request  of  defendant's  decedent  but  does  not 
disclose  what  the  money  was  paid  for.  The 
other  four  charge  for  money  paid  the  Lowell 
FertUicer  Company  for  fertilizer,  in  bdialf 
of  and  at  the  request  of  the  defendant's  de- 
cedent The  only  evidence  offered  by  the 
plaintiff,  except  the  excluded  affidavit  is  tti* 
testimony  of  an  agent  of  the  fertUiser  com^ 
imny,  who  took  written  orders  for  the  ferti- 
lizer signed  by  the  plaintiff,  not  by  the  de- 
fendant's decedent  That  witness  gave  no  evi- 
dence regarding  the  first  item  In  the  account 
but  testified  that  he  am>roached  the  plaintiff 
with  a  view  of  selling  him  some  fertilizer. 
We  quote  practically  his  entire  testimouy: 

"I  asked  Mr.  Haswall  if  he  wanted  to  boy 
some  fertilixer. 

"Q.  aifr.Dunton).     Was  Mr.  Evans  there? 

"A.  Mr.  Evans  was  right  there  in  the  field; 
and  he  said,  *I  haven't  any  use  for  any  fntil- 
iser;  you  will  have  to  toUc  with'— I  guess  ha 
called  him  Cap'n  Flint  I  don't  remember  the 
name — 'about  it,  because  he  is  running  things 
here.'  So  I  went  over  and  talked  with  the 
voune  man,  and  he  gave  me  an  order  for  thei 
fertillcer.  I  put  It  down  on  that  origin^  con- 
tract taking  a  carlwn  copy  and  leaving  it  with 
him,  and  then  went  over,  and  knowing  that  the 
boy— or  they  told  me  in  the  conversation  that 
the  boy  had  no  real  estate,  and  our  company 
will  not  take  an  account  unless  there  is  some 
backing.  I  asked  tSx.  HasweU  about  it  and  he 
said  be  would  sign  the  contract  for  tiie  boy  and 
go  good  for  the  fertilizer.  So  we.sldpned  the 
leruUatr  to  them,  or  they  got  it  at  Ja^son  * ' 
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Hall'a,  I  don't  remember  where  they  got  it:  I 
didn't  deliver  it  myself,  but  he  got  the  fertiliser 
and  paid  for  it." 

Giving  tliia  evidence  its  most  liberal  effect, 
it  falls  short  of  inroving  that  the  defendant's 
decedent  requested  the  plaintiff  to  pay  the 
money,  and  that  it  was  paid  in  accordance 
with  such  request  The  nonsuit  was  properly 
ordered. 

Eixceptions  overruled. 

aw  Me.  «1)  ^'"~" 

ICAXWBLL  ▼.  DIBIGO  MUT.  FIBB  IMS. 
CX>. 

(Supreme  Judicial  Court  of  Maine.    Not.  9, 
1918.) 

.  Insurarok  9=3376(2)— Waitkk  of  Condi- 
tion—Sai-b  Without  Consbht— Powib  or 
Seobetakt. 
Insurer's  secretary,  who  was  acting  in  be- 
half and  aa  agent  of  It  in  investigating  and  ad- 
.  Justing  the  loss,  could  waive  breach  of  condition 
of  the  policy  that  sale  without  its  written  con- 
sent should  render  policy  void. 

2.  Estoppel  «=>52— "Waiver." 

"Waivw"  implies  knowledge  of  the  material 
facta  and  of  one's  rights,  and  a  willtaigneas  to 
refrain  from  enforcing  those  rights,  and  is  a 
voluntary  surrender  of  known  rights. 

[Ed.  Note. — For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

3.  InsubaKce  «=>388(3)— Bkeach  or  Condi- 
tion—Estoppel to  C&Jiiit  FoBrarnTBE. 

Though  insurer  did  not  actually  intend 
waiver  of  breach  of  condition  of  policir,  if  its 
conduct  and  dedaratloDa  justified  belief  that  it 
was  intended,  and,  acting  on  the  belief,  insured 
incurred  trouble  and  expense,  and  was  subjected 
to  delay,  to  his  injury  and  prejudice,  insurer 
may,  on  the  principle  of  equitable  estoppel,  be 
prohibited  from  daiming  forfeiture  Mr  the 
breach. 

4.  INSUBANCB  «»388(3)— Bbeach  or  Ooim* 
Ti  on— Waives  of  Estoppel. 

Course  of  dealing  between  insured's  tnistee 
in  bankruptcy  and  insurer  for  six  months  after 
fire,  involving  many  interviews,  much  corre- 
spondence, preparation  of  proof  of  loss,  adjust- 
ment of  amount,  and  delay  in  bringing  action 
and  in  settling  estate.  Mi  to  constitute  waiver 
of,  or  estoppel  to  assert,  any  breach  ot  condi- 
tion against  sale  without  consent 

5.  Appeal  and  Ebbob  «=>1064(1)— Hauobsb 

EBBOB— iNSTBtrCTIONS. 

Plaintiff's  right  of  action  l>eing  untTiestion- 
ably  established,  any  error  in  instruction  aa  to 
the  ground  thereof  u  not  prejudicial  to  defend- 
ant 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  James  D.  Maxwell,  trustee  in 
bankruptcy,  against  the  Dlrigo  Mutual  Fire 
Insurance  Company.  Verdict  for  plaintiff, 
and  defendant  brings  exertions  and  moves 
for  new  trial.  Motion  and  exceptions  over- 
ruled. 

Argued  before  GOBNISH,  0.  J.,  and 
SPEAB,  PHILBBOOK,  DUNN,  and  MOB- 
BILL,  JJ. 

Byder  ft  Simpson,  of  Bangor,  for  plaintiff. 
Newell  ft  Woodslde^  of  Lewlston,  for  de- 
fendant 


OOBNISH,  C.  J.  The  defendant  company 
on  July  6k  1912,. Issued  its  three-year  policy 
of  insurance  in  the  sum  of  $1,150  to  one  Mar- 
tin S.  Guppy  upon  certain  buildings  and  per- 
sonal property  owned  by  bim  In  the  town  of 
Garland.  On  April  6, 1915,  upon  bis  volunta- 
ry petition,  Guppy  was  adjudicated  a  bank* 
rupt  in  the  United  States  District  Court  On 
May  25,  1916,  the  plaintiff  was  duly  i^poinb- 
ed  trustee  of  the  bankrupt  estate  and  quali- 
fied as  sucli.  On  July  3,  1915,  tlie  Insured 
property  was  destroyed  by  Are. 

The  writ  contains  two  counts;  fbe  first 
for  the  total  amount  of  loss,  with  Interest, 
aggregating  $937.12,  and  the  second  for  the 
amount  alleged  to  have  been  agreed  upon  In 
compromise  settlement,  $527.50. 

The  defendant  set  up  a  breach  of  the  con- 
ditions of  the  policy,  in  that  without  the 
company's  assent  the  property  had  beoi  sold; 
the  contention  being  that  the  voluntary  pro- 
ceedings in  bankruptcy,  followed  by  the  ad- 
judication and  the  appointment  of  the  trus- 
tee, constltated  a  sale  of  the  property,  with- 
in the  meaning  of  the  condition  whidi  ren- 
dered the  policy  void  If,  "without  the  written 
or  printed  assent  of  the  company,  the  said 
property  shall  be  sold."  ' 

The  policy  lu  terms  insured  "Martin  S. 
Guppy  and  his  legal  representatives,"  and 
tiia  inesidlng  justice  Instructed  the  jury  that, 
without  any  assignment  made  by  Mr.  Guppy 
and  duly  assented  to  by  the  company,  the 
trustee  was  the  legal  representative  of  the 
bankrupt  stood  in  his  place,  and  was  oitl- 
tied  to  bring  and  maintain  this  action  under 
the  terms  of  t)te  policy.  TtOa  Instruction 
forms  the  basis  of  the  defendant's  ezc^ttionsL 
The  Jury  returned  a  verdict  for  the  plaintiff 
In  the  sum  of  $687.87,  evidently  the  amount 
of  tlie  alleged  compromise  settlement,  plus 
Interest 

In  deciding  this  case  it  Is  imnecessary  to 
determine  whether  the  transfer  of  property 
to  a  trustee  by  an  adjudication  in  bankruptcy 
proceedings  constitutes  a  "sale,"  within  the 
purview  of  the  policy,  so  as  to  render  the 
policy  void,  nor  whether  a  trustee  In  bank- 
ruptcy comes  within  the  scope  of  the  i^rase 
'^egal  representatives,"  who,  together  wltli 
Martin  S.  Guppy,  in  this  case  w»e  tlie  par- 
ties insured. 

[1-3]  We  rest  our  dedsloa  upon  another 
principle  of  firmly  established  law,  enunciat- 
ed in  Hanscom  v.  Na  British,  etc,  Ins.  Co.,  90 
Me.  833,  88  AtL  824,  and  kindred  cases,  and 
hold  that  the  conduct  of  this  company, 
through  its  secretary,  Mr.  MiUett  during  a 
period  of  six  months  after  the  fire  and  dose 
up  to  tlie  time  of  bringing  this  suit  waa 
audi  as  to  preclude  the  defendant  tram  set- 
ting up  the  breach  of  conditions  in  defense, 
even  if  the  facts  here  constltate  such  a 
breach — a  point  that  we  do  not  decide. 

It  cannot  be  doubted  that  It  was  within 
the  power  of  the  secretary,  who  was  acting  in 
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behalf  of  and  as  ageat  of  tlie  company  In 
Inveatlgatln^and  adjusting  the  loss,  to  waive 
the  breach  of  condition  as  to  sale.  If  he  de- 
sired BO  to  do.  A  waiver  Implies  knowledge 
of  the  material  facts  and  of  one's  rights,  and 
a  willingness  to  refrain  from  enforcing  those 
rights.  "It  Is  a  volnntaty  surrender  of  known 
rights."    Further  than  that,  however: 

"It  mav  happen  that  a  waiver  of  a  breach 
of  condition  in  the  poUegr  was  not  actually  in- 
tended; but  If  the  conduct  and  declaration  of 
the  insurer  are  of  such  a  character  as  to  Justly 
a  belief  that  a  waiver  was  intended,  and  act- 
ing upon  this  belief  tiie  insured  Is  induced  to 
Incur  trouble  and  expense,  and  is  subjected  to 
delay,  to  his  Injury  and  pr^udice,  the  insurer 
may  be  prohll)}ted  from  claiming  a  forfeiture 
for  such  a  breach,  upon  the  principles  of  equi- 
table estoppel."  fianscom  v.  Ins.  Co.,  90  He. 
883,  339.  38  Aa  824,  326. 

Tlje  elements  mentioned — trouble,  expense, 
prejudicial  delay,  and  recognition  of  the  con- 
tinued existence  of  the  policy— ere  all  inres- 
ent  here. 

The  fire  occnrred  on  July  8,  191S.  Mr. 
Dearth,  the  mortgagee  of  the  vtOQeity,  filed 
a  proof  of  loss  directly  after  the  fire,  and  in 
ttiat  proof  the  fiict  that  the  plaintiff  was 
trustee  In  bankruptcy  was  stated,  and  eeter- 
el  letters  paseed  between  the  mortgagee  and 
tbe  secretary.  No  objection  was  made  to 
the  proof  by  the  company,  although  it  then 
knew  from  its  own  records  and  flies  that  the 
Voiifj  stUl  stood  in  the  naaie  of  Martin  S. 
Oui^y  without  assignment  A  little  laterv 
the  secretary,  with  one  of  the  directors,  in- 
vestigated the  Are.  Tbeia  the  secretary  nuet 
the  trustee  on  the  street  in  Bangor,  and  told 
him  that  he  had  been  out  in  Oarland  to  in- 
vestigate the  Are,  and  that  he  desired  a  ooa- 
ference  at  some  time  in  order  to  adjust  the 
lose.  The  latter  part  of  Sefttember  or  the  Ist 
of  October  a  conference  was  held.  The  agent 
went  to  the  office  of  the  referee  In  bankrupt- 
cy in  Bangor,  where  the  bankruptcy  proceed- 
ings were  pending,  and  the  trustee  was  sum- 
moned to  meet  him.  At  that  conference  the 
agent  made  an  oBeir  of  settlement,  whldt, 
after  some  discussion,  and  also  after  consul- 
tation with  the  mortgagee,  was  rejected,  as 
being  too  low.  The  agent  then  told  the  trus- 
tee he  should  require  a  proof  of  loss  from 
hini,  and  promised  to  send  the  trustee  a 
blank. 

Under  date  of  October  4,  1915,  the  agent 
wrote  the  trustee  that  on  arriving  home  he 
ftrand  he  had  <»  hand  no  blank  proofH^  bat 
would  secure  some  as  soon  as  possible  and 
send  Um  one,  adding  that  he  expected  to  be 
in  Bangor  during  the  week,  and  would  call, 
'doping  we  can  agree  on  loss."  On  October 
11,  191B,  one  week  later,  the  agent  wrote  the 
trustee.  Inclosing  a  blank  proof,  stating  that 
be  was  Just  starting  for  Alberta  ta  be  gone 
the  rest  of  the  month,  and  adding:  "We 
will  adjust  this  matter  on  my  return."  On 
October  18,  191B,  the  proof  of  loss  was  pre- 
pared by  the  plaintiff,  setting  forth  the  tacts 
rdatlng  to  the  bankruptcy  proceedings  in 
detail,  and  was  signed,  "James  D.  Maxwell, 


Tynstee  In  Bankruptcy  of  the  Estate  of  Mar- 
tin S.  Guppy,  Bankrupt,  the  Asstured."  This 
was  sent  to  the  secretary  on  the  same  day, 
with  a  letter  in  which  the  trustee  said: 

"I  trust  tiiat  we  shall  be  able  to  adjust  this 
matter  as  soon  as  possible,  as  the  estate  is 
held  up  by  reason  of  the  Insurance  not  being 
adjusted." 

On  October  14th  Qie  receipt  of  the  proof 
of  loss  was  acknowledged  by  the  assistant 
secretary  of  the  company,  in  the  absence  of 
the  secretary.  On  November  9th  Mr.  Mlllett 
wrote  to  the  trustee,  stating  that  the  proof 
had  not  been  acted  upon  by  the  company, 
and  he  wished  to  see  the  trustee  before  pre- 
senting it  to  the  comimny.  On  November 
16th,  Mr.  Mlllett  wait  to  Bangor  and  held 
another  conference  with  the  trustee  In  regard 
to  a  settlement  Tlie  plaintiff  claims  that 
after  considerable  discussion  and  calculation 
Mr.  MUlett  made  an  offer  of  I527.S0  In  full 
settlement  and  adjustment  of  the  loss  on 
both  buildings  and  personal  property,  but  he 
was  unwilling  to  accept  that  amount  without 
the  sanctioa  of  the  mortgagee.  They  could 
not  teadi  the  mortgagee  by  telephone,  and 
the  trustee  suggested  writing  him.  Finally 
tbs  secretary  said: 

"Well,  we  ought  to  dose  this  thing  up;  Ifs 
a  small  matter;  so  I  guess,  perhaps,  yon  do 
that  You  write  to  him,  and  nnd  out  what  b« 
will  do.  If  he  is  satisfied  with  it,  and  then  yon 
let  me  know  right  off,  and  if  It  ii  satisfactory 
I  will  send  you  a  cheek." 

And  the  trustee  replied: 

"That  is  all  right;    that  is  fair  enough." 

We  are  convinced  of  the  truth  of  the  trus- 
tee's statemoit  He  wrote  Mr.  Dearth  under 
date  of  November  19th,  obtained  h]s  acqui- 
escence to  the  proposed  adjustment,  and  on 
November  22d  wrote  to  Mr.  Mlllett,  accepting 
his  otter. 

On  November  26th  Mr.  Sfillett  replied,  say- 
ing: 

"The  law  requires  us  to  wait  45  days  from  the 
time  proofs  are  filed  with  the  company.  We  will 
submit  your  letter  to  the  committee  on  losses 
and  let  you  know  in  a  few  daya" 

Bat  the  promised  advices  did  not  follow, 
and  after  waiting  until  January  8,  1916,  Hue 
trustee  wrote  again,  saying: 

"Will  Von  kindly  send  me  check  for  the 
amount  of  this  claim,  as  per  mv  letter  of  Novem- 
ber 22d  last  This  matter  is  holding  up  the. es- 
tate, and  I  should  appreciate  an  early  ssttle- 
ment" 

On  January  Kth  thQ  secretary  replied,  re- 
gretting the  delay,  which  he  termed  unavoid- 
able, and  fbr  the  first  time  raised  any  ques- 
tion as  to  the  legality  of  the  plalntltTs  dalm: 

"We  have  been  told  that  the  policy  should 
have  been  transferred  to  the  trustee  in  order  te 
make  it  lecal,  and  I  have  asked  our  lawyers 
to  look  this  matter  up  carefully.  I  expect  to 
be  in  Bangor  Monday  ni^ht  and  will  give  you 
our  dedaion  at  that  time.  •  •  •  WIU  you 
kindly  look  this  matter  npk  relative  to  the 
assignment  of  the  policy,  and  see  what  you 
find* 

On  January  7th  the  plaintiff  wrote  the  sec- 
retary a  rather  sharp  letter,  demanding 
check,  and  protesting  against  the  omdact  Cft 
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the  secretary,  and  the  nnneoessary  and  prej- 
udicial delay.  This  was  answered  by  the  at- 
torney of  the  company,  denying  for  the  first 
time  liability  on  the  part  of  the  company. 

[4]  If  this  course  of  dealing  on  the  part  of 
the  company,  carried  on  over  a  period  of  six 
months,  Inyolvlng  many  interviews,  mu(± 
correspondence,  the  preparation  of  proof  of 
loss,  the  adjusting  of  the  amount,  and  the 
delay  both  in  bringing  suit  and  In  settling 
the  bankrupt  estate,  does  not  constitute  a 
waiver,  or  an  equitable  estoppel,  we  can  con- 
ceive of  no  state  of  facts  which  coold  be  so 
considered.  Thdr  mere  rehearsal  without 
comment  brings  them  within  the  legal  rule; 
and  the  doctrine  which  Is  universally  acc^t- 
ed  is  a  healthy  one.  It  rests  upon  sound  pub- 
lic policy  and  the  ethics  of  fair  dealing  be- 
tween man  and  man,  as  well  as  upon  firmly 
fixed  principles  of  equity.  Peabody  t.  Acc. 
Ass'n,  89  Me.  96,  86  Atl.  1020 ;  Hanscom  v. 
Insurance  Co.,  90  Me.  333,  38  Atl.  324,  supra, 
and  cases  dted ;  14  R.  C.  L.  1197,  and  cases 
dted. 

[6]  In  this  view  of  the  rase.  It  is  imma- 
terial whether,  as  an  abstract  proposition  of 
law,  the  Instruction  excepted  to  should  or 
should  not  have  been  given.  Under  all  the 
evidence  in  the  case,  the  plalntlfTB  right  of 
action  is  unquestionably  established,  and  the 
verdict  rendered  was  fully  warranted.  The 
plaintiff  was  legally  entitled  to  what  he  has 
won.  That  Is  the  main  object  of  legal  Inqui- 
ry, before  which  mere  academic  technicali- 
ties fade  away. 
.    Motion  and  exceptions  overruled. 


oiiu».tm 


LADD  T.  BEIAN. 


(Supremt  Judicial  Court  of  Maine.     Mot.  12, 
191&) 

1.  WOBK   AND   LaBOK  «=»4(2)— RboOVKBT   IOB 

Reasonab^b  VALinc  or  Sebvicks. 
Where  one  renders  beneficial  services  to  an- 
other, and  the  latter  knowingly  and  witfi  ap- 
probation accepts  ahd  avails  himself  of  the  serv- 
ices, the  law  ordinarily  supposes  a  request  and 
a  promise  to  pay  what  the  services  are  reason- 
ably worth. 

2.  EviDEncB   «s>584(3)  —  NuiCBKB   or   Wit- 
nesses. 

Witnesses  are  to  be  Judged,  not  so  much  by 
numbers,  as  by  the  weight  of  the  evidence  given 
by  them. 

3.  Evidence    9=3598(1)  —  Pbxfonderancb  — 
NuuBEB  or  Witnesses. 

A  simple,  natural  and  reasonable  narratica 
by  a  single  witness  from  his  personal  knowledge 
01  the  essentially  complete  details  of  a  transac- 
tion is  more  convincing  than  the  aggregate  tes- 
timony of  several  witnesses,  each'  apparently 
as  reliable  and  as  honest  as  the  single  one,  but 
aware  only  partially  of  the  facts  of  the  case. 

4.  WOBK    AND    LABOB    9=»9  —  EiXFBESS    CON- 
TBACT — DETENSB. 

Plaintiff,  who  under  express  contract  fairly 
made  with  defendant's  testate,  agreed  to  take 
care  of  testate's  farm  during  their  mutual  pleas- 
ure from  year  to  year  in  consideration  of  the 
use  of  the  farm,  could  not  recover  upon  an  im- 
plied or  quasi  contract  for  wages  and  labor  per- 


formed during  the  period  covered  by  the  con- 
tract. 

On  Motion  from  Supreme  Judicial  Court 
York  Ooimty. 

Action  by  Walter  S.  LAdd  against  Eva  B. 
Bean,  as  executrix  of  the  will  of  Martha  J. 
Merrill,  deceased.  On  motion.  Verdict  for. 
plaintiff  set  aside,  and  new  trial  granted. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHIUSROOK,  DUNN, 
and  MORRIUU  iJ- 

John  P.  Deerlng,  of  Blddeford,  for  plain- 
tiff. 

Eva  R  Bean,  of  Saco,  and  Clarence  Web- 
ber, of  Blddeford,  for  defendant. 

Stone  ft  Stone,  of  Blddeford,  for  trustee. . 

DUNN,  J.  While  she  was  yet  living,  Wal- 
ter S.  Ladd  brouj^t  a  dvil  suit  against  Mar- 
tha J.  Merrill,  relying  upon  an  Implied  or 
quasi  contract,  to  recover  a  balance  claimed 
to  be  due  as  wages  fOr  labor  performed  by 
him,  from  an  indefinite  time  in  the  year  of 
1911  to  December,  1916,  on  a  farm  in  Saco, 
the  title  to  which  Mrs.  Merrill  then  recently 
had  acquired  by  inheritan«!e  from  her  tMr 
ther,  but  which  she  did  not  personally  oc- 
cupy. The  case  came  on  for  trial,  at  a  York 
term,  in  Jannary,  1918,  after  Mrs.  Merrill's 
death,  and  was  defended,  under  a  general 
denial  of  liability,  by  the  executrix  of  her 
vriU. 

In  hla  writ  the  plaintiff  says  that  from 
1911  to  1912  he  worked  for  the  decedent  120 
days,  from  1912  to  1916  for  460  days,  and 
In  the  year  last  mentioned  70  days,  at  $1.75 
a  day  in  each  instance.  Without  being  more 
specific,  he  extends  debits  which  fOot  up  to 
11422a  He  credits  house  rent  43  months,  at 
96  a  month,  $216,  and  hay  for  his  borse^  8 
years,  $219,  the  anm  total  of  the  two  b^ig 
$434,  leaving  a  balance  of  $786.  But  there 
is  error  in  his  computation  of  the  amount  of 
the  second  debit  Item.  It  should  be  $100  less 
than  as  stated.  Correction  of  ttais,  and 
amendment  likewise  through  the  bill,  would 
leave  the  balance  $686.  Verdict  was  for 
$682.42,  equivalent  to  an  allowance  of  ap- 
proximately $1.69  a  day. 

For  the  establishment  of  his  case,  the 
plaintiff,  himself  precluded  to  testify  (R.  S. 
c.  87,  I  117),  called  four  witnesses,  from  a 
reading  of  the  transcript  of  tlie  testimony  of 
whom  it  appears  that  the  MerrlU  farm  con- 
sisted of  26  to  80  acres  of  sterile  land,  with 
a  1%-Btory  house  and  a  bam,  where  Mr. 
Ladd  came  to  live  In  1911,  and  thence  con- 
tlnued  to  dwell  to  and  induding  all  or  a 
portion  of  1916.  During  his  occupancy,  as 
these  witnesses  either  traveled  by  the  place 
or  went  there  to  traffic  or  for  neighborly  con- 
verse, they  saw  him  at  work  on  or  about  it. 
The  farm  was  mainly  set  apart  to  the  grow- 
ing of  grass  for  hay,  but  the  annual  yield 
was  meager,  not  far  from  one-half  ton  to  the 
acre — 10  to  12  tons  in  all.    The  plaintiff  hdp- 
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and  the  fair  inference  of  the  case  Is  that 
be  fed  out,  12  to  15  bushels  of  oats.  His 
tillage  conprlsed  an  acre,  possibly  an  acre 
and  one-half.  On  this  he  every  year  raised 
for  his  own  nse,  and  therefrom  may  have 
sold,  too,  potatoes,  tnmipB,  beans,  com, 
sanasb,  cabbage,  and  other  plants  and  vege- 
tables. At  odd  tlmeB  he  cat  down  bnshes 
lowing  along  the  wall  by  the  roadside;  he 
made  slight  repairs  to  the  buildings,  namely, 
by  causing  a  plank  to  be  pat  in  the  bam 
door  that  It  might  open  and  shut  the  better, 
and  by  renewing  an  outside  door  for  the 
cellar.  Not  infrequently  he  woiiced  away 
from  home.  The  extent  of  his  labor  at  the 
farm  is  variously  estimated  from  one-third 
to  one-half  of  the  time  in  each  year,  and  the 
usual  dally  wage  of  men  in  like  employment 
stated  to  have  been  (1.50  to  $1.75,  with  in- 
crease to  $2.25  through  the  haying  season. 

[1]  It  is  elementary  to  say  that  where  one 
renders  beneficial  services  to  another,  and 
the  latter  knowingly  and  with  approbation 
accepts  and  avails  himself  of  these  services, 
the  law  ordinarily  supposes  a  request  and  a 
promise  to  pay  what  they  are  reasonably 
worth;  but  the  hypothesis  is  by  no  means 
conclusive.  If  a  plaintiff  produce  evidence 
ample  to  prove  a  case  unless  answered,  and 
the  defendant  replies,  it  then  remains  to  be 
seen,  following  the  ebb  and  flow  of  the  tes- 
timony, whether  that  response  be  suffldent 

In  this  case  a  witness  testified  that,  in 
his  presence  and  hearing,  Mrs.  Merrill  and 
Mr.  Ladd,  at  the  home  of  the  former,  en- 
tered into  an  agreement  by  the  terms  of 
whidi,  for  the  consideration  of  its  nse  and 
its  revenue,  exclusive  of  the  bay  crop  (and 
of  that  enough,  as  Ib  otherwise  shown,  for 
the  feed  of  his  horse),  Ladd  was  to  live  on 
and  take  care  of  he^  farm,  during  the  term, 
as  the  court  concludes,  of  their  mutual  pleas- 
ure from  year  to  year.    Said  the  witness: 

"They  [Mrs.  Merrill  and  Mr.  Ladd]  were  talk- 
ing abmit  going  on  the  farm.  *  *  *  Be  was 
to  raise  whatever  lie  could  there,  and  he  was  to 
have  it,  and  he  was  to  help  Mr.  Merrill  to  gath- 
er the  nay,  keep  the  bushes  cat  down,  and  look. 
after  things  up  there  for  the  rent,  as  wey  want- 
ed somebody  uere  to  cover  the  iiMurance." 

[2,  3]  'Witnesses  are  to  be  Judged,  not  so 
mTi<^  by  numbers,  as  by  the  weight  of  the 
evidence  given  by  them;  and  the  weight 
of  the  evidence  depends  upon  its  effect  in 
inducing  belief.  Simple,  natural,  and  rea- 
sonable narration  by  a  single  witness,  from 
his  personal  knowledge,  of  the  essentially 
complete  details  of  a  transaction  should  and 
does,  stamp  conviction  on  an  impartial  mind 
conscientiously  seeking  truth,  to  a  greater 
degree  than  tiie' aggregate  testimony  of  sev- 
eral witnesses,  each  apparently  as  reliable 
and  as  honest  as  the  single  one,  bnt  aware 
only  iMirtlally  of  the  ftiots  of  the  case,  and 
whose    attestations    are   equally   consistent 


[4]  The  defendant's  witness  is  disli 
ed,  uncontradicted,  and  of  crediblll 
challenged.  Th6  tale  that  he  told  U 
There  is  evidence  that  the  plaintiff  \ 
the  farm  and  buildings  In  dilatory  < 
ance  with  Mrs.  Merrill's  request  ti 
remove.  That  asking  may  have  causi 
to  be  displeased  with  a  compact  fairly 
But  to  rue  his  contract  so  created,  wl 
the  reason,  would  not  justify  its  rei 
ment  and  the  recovery  of  damages  i 
less  thereof,  for  the  law  will  not  est( 
of  proper  advantage  to  man  the  undue 
ing  of  the  word  that  he  plighted  in  i 
ance  with  her  terms.  In  fine,  with  pe 
ance  of  the  agreement  which  he  and  t 
fendant's  testate  made,  the  plaintiff  ox 
be  content  and  satisfied.  At  all  evei 
should  cease  to  complain. 

The  verdict  was  not  founded  on  a 
ful  scrutiny   and   exumination    of  th 
dence.    It  is  so  palpably  wrong  as  to 
sitate  the  court  to  set  it  aside  and  gi 
new  triaL 

Motion  sustained. 

New  trial  granted. 


(UT  u 

HOBBS  V.  HUBLBT. 

(Snpreme  Judicial  Court  of  Maine.    No 
1918.) 

1.  CoifTBiBtnioN  •=»5  — "Joint  Tobt 

SOBS." 

As  between  "joint-feasors"  in  pari  d    i 
wliich  means  persons  who  by  concert  of  i    i 
intentionally  commit  the  wrong  complaini 
there  ia  no  right  of  contribution. 

[Ed.  Note.— For  other  definitionB,  see  ^  : 
and  Phrases,  First  and  Second  series,  i 
Tort-Feasors.] 

2.  CJONTEIBTJTION  e=>5— JoiNT  TOBT-PEA 

C!ontribution  may  be  enforced  between 
tort-feasors  not  intentional  and  willful  w 
doers,  bat  such  only  by  legal  inference  o 
tendment.  * 

8.  CONIBIBUnoN   «=»5-^0IRT  TOBI-Fsi 

— NxQLioxncE. 
Role  denying  contribution  as  between 
tort-feasors  has  no  application  to  torts  v 
are  result  of  mere  negligence  in  carrying  on 
ful  transaction,  as  transi>ortation  of  passei 
in  automobile;  parties  being  tort-feasors 
willfally  but  by  inference  of  law, 

4.  Mabteb  akd  Bbbvant  «=a301{l)— Lia 

ITT    FOB    SxbVART'b    NKaUGXROK  —  Oh, 
IKVB. 

Where   chauffeur   driving   automobile 
agent  of  borrowers  of  car,  though  they  wert 
in  it,  his  want  of  care  toward  third  per 
in  eye  of  law  was  impatable  to  them,  u 
doctrine  of  resjMndeat  superior. 

5.  CONTBlBTmON  *=»6— JOIHT  TOBT-FeAS 

Where  plaintifC  and  defendant  borrowed 
tomobile  and  their  agent,  the  chauffeur, 
negligent  in  driving  it,  to  injury  of  third 
son,  plaintifl  could  have  contribution  from 
fendant  for  damages  he  paid,  as  Uieir  wr 
doing  was  not  intentional,  and  they  were  1 
feasors  only  by  implication  of  law. 
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6.  JCDOXEITT  AEa»47&— GOIXJITKBAZ.  ATTACK. 

A  Jndgment  nnreveraed  ia  not  open  to  col- 
lateral attack,  unless  it  waa  obtained  hj  fraud, 
or  unless  want  of  jurladietion  appears  on  face 
ot  record. 

7.  CoNTBiBTnmm  «=>7— Joint  Toxt-Fbasobs 
— Amouht. 

Where  plaintiff's  and  defendant'a  chauffeur 
injured  third  person,  and  latter  sned  plaintiff 
and  defendant,  and  two  othera,  In  whose  favor 
Judgment  was  given,  but  against  plaintiff  and 
defendant,  whidi  waa  paid  by  plaintifE,  he 
could  recover  as  contribution  one-half  of  his 
payment  from  defendant,  and  waa  not  limited 
to  a  quarter. 

8.  Masteb  and  Sebvant  «=>801(4)— IiIabil- 
ny  FOB  NsauaENcx  of  Akothzb'b  Skbv- 

ANT.     . 

A  passenger  In  an  automobile  was  not  liable 
for  injuries  to  third  person  caused  by  negli- 
gence of  chauffeur. 

9.  Mastbb  and  Bbbvant  «=>813  — Tobt  of 
Sebvant^^oint  Liabiutt  of  Mabtsb  Aim 
Sebvant. 

Where  diauffenr  whose  negUgene*  caused 
injury  to  third  person  waa  servant  of  plaintiff 
and  defendant,  Judgment  could  not  be  rendered 
against  him,  and  also  against  plaintiff  and 
defendant  in  Joint  suit  agauist  them,  as  master 
and  servant  cannot  b*  Wd  Jointly  liable  for 
servant'a  negligent  act,  exc^t  for  trespasa  at 
command  of  master. 

10.  JuDOMEHT  «=9240  — Joint  Jitooicent— 
Against  Sebvant  and  Mabtxb. 

niird  person  injured  by  negligence  of  chauf- 
feur in  dnving  automobile  had  right  to  bring 
suit  either  agunst  the  chauffeur  or  against  his 
masters,  but  oonld  not  recover  Joint  Judgment 
against  all. 

Beport  from  Stotreme  Judicial  Court,  Knox 
County,  at  Lew. 

Action  by  Joslah  H.  Hobbs  against  Wil- 
liam P.  Hurley.  Oq  report  from  the  Su- 
preme Judicial  Court.  Judgment  for  plaln> 
tiff. 

Argrued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL^  JJ. 

Charles  T.  Smalley,  of  Rockland,  for  jdaln- 
tlff.  A.  S.  littlefleld,  of  Rockland,  for  de- 
fendant. 

CORNISH,  C.  J.  This  Is  an  action  on  the 
case  to  recover  from  the  defendant  the  sum 
of  $274.05  as  contribution  towards  the  pay- 
ment of  a  Joint  Judgment  rendered  against 
both  the  plaintiff  and  defendant,  the  entire 
sum  having  been  paid  by  the  plaintiff. 

The  material  facta  leading  up  to  this  ac- 
tion are,  briefly,  as  follows:  On  September 
7,  1912,  one  Jethro  D.  Pease  was  thrown 
from  tia  wagon  and  Injured  by  reason  of  an 
automobile,  driven  by  one  Herrick  as  dhauf- 
feur,  suddenly  backing  against  and  frighten- 
ing the  horse  of  Pease  and  causing  him  to 
cramp  the  wheels.  The  automobile  was 
owned  by  Mr.  Montgomery,  and  an  action 
of  negligence  was  first  brought  against  him 
by  Pease;  but  It  was  held  that  the  suit 
could  not  be  maintained,  because,  while  Mr. 
Montgomery  was  the  owner  of  the  madilne, 
he  was  not  In  the  possession,  control,  and 
management  of  it,  nor  was  the  chauffeur  act- 


ing as  bis  servmnt  at  the  time  of  the  Injury. 
Pease  ▼.  Montgomery,  111  Me.  682,  88  AtL 
078. 

Then  suit  was  brought  by  Pease  against 
Messrs.  Gardner,  Hobbs,  Hurley,  and  Hei^ 
rick,  and  Judgment  was  rendered  in  favor  of 
the  then  plaintiff  against  Messrs.  HoM>s  and 
Hnriey,  the  parties  in  the  case  at  bar,  in  the 
sum  of  $600,  and  Judgment  in  favor  of  Oard- 
ner  and  Herrick.  Pease  t.  Gardner,  113 
Me.  264,  08  Atl.  690.  The  UabiUty  of  Messrs. 
Bobbs  and  Hnriey  was  placed  upon  the 
ground  that  they  had  secured  this  automo- 
bile from  its  owner,  Mr.  Montgomery,  to  take 
Mr.  Gardner,  and  perhaps  others,  who  were 
on  a  pcditlcal  speaking  campaign,  from  Bode- 
land  to  other  towns  in  E^ox  county;  that 
for  that  trip  they  had  the  legal  possession, 
control,  and  managemoit  of  the  car  and 
were  responsible  therefor;  that  the  engage- 
ment and  operation  of  the  car  was  a  joint 
enterprise  on  their  part  as  chairmen  of  cer» 
tain  political  ccHnmlttees,  and  Herrldt,  the 
chauffeur,  was  for  the  time  being  their  serr> 
ant. 

The  defendant  raises  two  contentions: 
First,  that  the  parties  to  this  action  against 
whom  the  Judgment  was  rendered  were  Joint 
tort-feasors,  and  that  one  Joint  tort-feasor 
cannot  enforce  contribution  from  another; 
second,  if  the  plaintiff  Is  legally  entiUed  to 
recover.  It  is  only  for  one-fourth  of  the 
amount  of  the  Joint  Judgment,  as  four  per- 
sons were  Involved  in  the  original  transac- 
tion which  was  the  basis  of  the  Judgment. 

1.  Right  of  Cmtrlbutton. 

[1]  It  Is  undoubtedly  a  general  rule  of 
law  that  as  between  Joint  tort-feasors,  in 
pari  delicto,  there  Is  no  right  of  oontrlbu- 
Utm. 

The  reason  of  the  rule  is  that  the  law  will 
not  lend  its  aid  to  him  who  founds  his  cause 
of  acti<m  upon  an  immoral  or  Illegal  act.  It 
leaves  him  where  it  finds  him.  The  leading 
case  is  Merryweather  v.  Nlxan,  8  T.  R.  188, 
and  this  has  been  uniformly  and  consistent- 
ly followed.  Ttie  term  "tort-ftos<»:,"  as  used 
here,  applies  to  persons  who  by  concert  of 
action  intentionally  commit  the  wrong  com- 
plained of. 

[2]  But  an  exception  to  this  rule  is  equal- 
ly well  settled,  and  that  Is  that  when  the 
parties  are  not  Intentional  and  willful 
wrongdoers,  but  are  made  wrongdoers  by  le- 
gal Inference  or  intendment,  are  involuntary 
and  unintentional  tort-feasors,  so  to  speak, 
thai  the  preceding  rule  does  not  apply,  and 
(contribution  may  be  enforoed.  The  rule 
ceases  because  the  reason  for  it  beas  ceased. 
Contribution  Is  not  contractuaL  It  is  an  eq- 
uitable right  founded  on  acknowledged  prln- 
dples  of  natural  Justice  and  enforceable  in 
a  court  of  law. 

The  exception  was  suggested  by  Lord  Ken- 
yon  in  Merryweather  ▼.  Nixan,  supra,  which 
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announced  the  rate,  and  bu  been  fully  de- 
veloped and  recognized  by  later  decisions, 
both  In  England  and  this  country.  Betta  v. 
Gibbons,  2  Ad.  &  ISl.  67;  Pearson  v.  Skelton, 

1  'Mees.  ft  Wela.  5M;  Wooley  ▼.  Batte,  2 
CSar.  ft  P.  417 ;  Bailey  v.  Bns^big,  28  Conn. 
465;    Id.,  S7  CkHm.  348;   Acbeson  v.  Miller, 

2  Ohio  St.  208;  68  Am.  Dec.  663 ;  Jacobs  v. 
Pollard,  10  Ctmh.  (Haas.)  287,  67  Am.  Dec. 
106;  Nickeraon  v.  Whetier,  118  Mass.  286; 
6  B.  a  L.  1066,  and  caaes  dted. 

Th«  distinction  between  the  two  daases  of 
caaes,  and  therefore  between  the  rule  and 
the  exception,  was  clearly  set  forth  by  the 
Massachusetts  oonrt  in  these  words: 

"It  is  nndoQbtedly  th«  jMlicy  of  the  law  to 
discoontenance  all  actions  in  which  a  partr 
•Mks  to  enforce  a  demand  originating  in  a  will- 
ful  breadi  or  riolation,  on  his  part,  of  the  legal 
rights  of  others.  Oburts  of  law  will  not  lend 
their  aid  to  those  who  fotmd  their  claims  nptm 
an  illegal  transaction.  No  one  can  be  permit- 
ted to  rdieve  himself  from  the  consequences  of 
having  intentionally  committed  an  unlawful  act, 
by  seeking  an  indemnity  or  contribution  from 
those  with  whwn  or  by  whose  authority  sudi 
nnlawfol  act  was  committed.  Bat  justice  and 
Bonnd  policy,  upon  which  this  salutary  rule  is 
founded,  alike  require  that  it  should  not  be  ex- 
tended to  cases  where  parties  have  acted  in 
good  faith,  without  any  unlawful  design,  or  (or 
the  purpose  of  asserting  a  right  in  tfaemselTes. 
or  others,  although  they  haTe  thereby  infringed 
upon  the  legal  rights  of  third  persons.  It  is 
only  when  a  person  knows,  or  must  be  presumed 
to  know,  that  his  act  was  unlawful,  that  the 
law  will  refuse  to  aid  him  in  seeking  an  in- 
demnity or  contribution.  It  la  the  unlawful 
intention  to  violate  another's  rights,  or  a  will- 
ful ignorance  and  disregard  of  those  rights, 
which  deprives  a  party  of  his  legal  remedy  in 
such  cases.  It  has  therefore  been  held  that  the 
rule  of  law,  that  wrongdows  cannot  have  re- 
dress or  contribution  asainst  each  other,  is 
confined  to  those  cases  where  the  person  claim- 
ing redress  or  contribution  knew,  or  must  be 
presumed  to  have  known,  that  the  act,  for 
which  he  has  been  mulcted  in  damages,  waa 
unlawful."  Jacobs  v.  Pollard,  10  Gush.  (Mass.) 
287,  supra. 

[3]  It  may  be  safely  asserted  that  the  rule 
denying  the  right  of  contribution  as  between 
Joint  tort-feasors  has  no  application  to  torts 
which  are  the  result  of  mere  negligence  in 
carrying  on  some  lawful  transaction.  In 
such  cases  the  parties  are  tort-feasors,  not 
wlUfnlly,  but  by  inference  of  law,  and  the 
term  Itself  seems  disproportionately  harsh 
under  «ach  drcomstances. 

[4, 1]  The  appIicaUoD  of  this  exception  to 
the  facts  In  the  case  at  bar  Is  obvlons.  As 
was  said  in  the  former  case: 

"The  engagement  and  operation  of  the  car 
on  this  special  trip  seem  to  have  been  a  Joint 
enterprise  on  the  part  of  Copt  Hurley  and  Mr. 
Hobbs,  who  were  interested  in  a  common  un- 
dertaking." Pease  v.  Gardner,  118  Me.  at  267, 
83  AtL  660. 

That  undertaking  was  entir^  lawfnl,  the 
transportation  of  certain  parties  from  one 
place  to  another.  No  demoit  of  wrongdoing 
attached  to  It.  In  fact,  so  far  as  the  evi- 
dence discloses,  neither  the  plaintiff  nor  the 
def^idant  was  present  at  the  time  of  the  ac- 
cident. But  as  the  car  was  l^ally  under 
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their  possession  and  control,  as  they  were 
the  owners  pro  hac  vice,  as  Herrick  the 
chauffenr  was  their  agent,  his  want  of  care 
toward  third  persons  in  the  eye  of  the  law 
was  Imputable  to  them  under  the  doctrine 
of  respondeat  superior.    However,  there  was 
no  voluntary,  willful,  and  Intentional  wrong- 
doing on  their  part    There  was  no  commu- 
nity of  wrong,  and  there  could  have  been 
none.   Therefore,  the  plaintiff  having  paid  the 
entire  sum  for  which  he  and  his  quondam 
partner  were  Jointiy  liable,  he  can  recover  of 
the  defendant  his  proportional  part  or  one- 
half  thereof.    Any  other  result  would  be  Il- 
logical and  unjust 
2.  Amount  of  Contribution. 
[I,  7]  As  four  persons  seem  to  have  been 
concerned    with    the    transaction,    Messrs. 
Gardner,  Hobbs,  Hurley,  and  Herrick,  the  de- 
fendant claims  that,  if  forced  to  contribute 
at  all,  ooatributios  on  his  part  should  be 
limited  to  one-fourth  of  the  amount  of  the* 
Judgment 
The  answer  to  this  contention  is  twofold: 
In  the  first  place,  all  four  of  these  persons 
were  Joined  as  defendants  In  the  former  suit, 
and  their  liability  or  noziliablllty  was  there 
determined.    Judgment  was  rendered  against 
Hobbs  and  Hurley,  while  it  was  held  that 
the  action  should  not  be  maintained. against 
Gardner  and  Herrick.    That  Judgment  still 
stands  unreversed  and  is  not  open  to  collat- 
eral attack  unless  it  was  obtained  by  fraud 
or  unleisa  want  of  Jurisdiction  appears  on  the 
face  of  the  record.    Toothaker  v.  Greer,  82 
Me.  646,  48  Afl.  488 ;  Wlnslow  v.  Troy,  87  Me. 
180,  68  Atl.  1008.    The  rights  of  the  parties 
were  fixed  by  that  Judgment  and  it  consti- 
tutes  the  Impregnable   basis   of   this   suit 
Contribution  must  be  of  one-half  the  amount 
[I]  In  the  second  place,  the  result  is  as 
it  should  be  under  the  law.    Mr.  Gardner 
was  merely  a  passenger,  and  no  liability  at- 
tadied  to  him. 

[I]  The  chauffeur,  Herrick,  was  the  active 
part7  In  the  negligent  act  creating  the  lia- 
bility ;  but,  as  he  was  at  the  time  the  serv- 
ant of  Hobbs  and  Hurley,  Judgment  could 
not  be  rendered  agrainst  him  and  also  against 
Hobbs  and  Hurley  in  a  Joint  suit,  as  both 
master  and  servant  cannot  be  held  Joint- 
ly liable  for  a  negligent  act.  The  reason 
is  that  Joint  tort-feasorshlp  In  cases  of  neg- 
ligence necessarily  implies  a  community 
of  Interest  in  the  object  and  purposes  of 
the  undertaking  and  an  equal  right  to  gov- 
ern and  direct  the  conduct  of  each  other 
In  respect  thereto,  and  master  and  servant 
cannot  be  said  to  engage  in  a  common  en- 
terprise because  that  relation  is  inconsis- 
tent with  the  relation  of  master  and  serv- 
ant. -Hence  the  rule.  Parsons  v.  Wlnchell, 
6  Gush.  (Mass.)  682,  62  Am.  Dec.  746;  Mnl- 
chey  T.  Meth.  ;Rellg.  Soc,  126  Masa.  487; 
Hill  V.  Murphy,  212  Mass.  lr-4,  88  N.  B.  781, 
40  L.  R.  A.  (N.  S.)  1102.  Ann.  Gas.  1918C, 
874;   BaiUey  t.  Bussing,  87  Conn.  849;  Bet- 
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Cher  T.  McChcsney,  255  Pa.  394,  100  Atl.  124. 
In  this  we  are  not  speaking  of  actions  of 
trespass  where  the  wrong  Is  Inflicted  at  the 
command  of  the  superior,  but  of  ordinary 
actions  of  negligence. 

We  are  aware  that  In  some  Jurisdictions 
joint  actions  against  master  and  servant 
baTe  been  allowed  eren  In  cases  of  negligence. 
Mayberry  v.  No.  Pac.  Ry.  Co.,  100  Minn.  79, 
110  N.  W.  356,  12  L.  R.  A.  (N.  S.)  675,  10 
Ann.  Cas.  754  and  note.  But  our  court  has 
adopted  with  approval  the  doctrine  and  rea- 
soning of  the  Massachusetts  court.  Camp- 
bell V.  Portland  Sugar  Co.,  62  Me.  552,  566, 
16  Am.  Rep.  503. 

[10]  The  Injured  « party,  Pease,  had  the 
right  to  bring  suit  against  either  the  servant 
or  the  masters,  but  could  not  recover  a  Joint 
Judgment  against  all.  Duryee  v.  Hale,  31 
Cwin.  217;   Bailey  ▼.  Bussing,  37  Oonn.  352. 

Here  Judgment  was  obtained  against  the 
'  masters  alone,  and  the  servant  was  proper- 
ly omitted. 

Our  conclusion  therefore  is  that  this  action 
for  contribution  Is  maintainable,  and  the  en- 
try should  be 

Judgment  for  plaintiff  for  $274.05,  with  In- 
terest from  date  of  the  writ. 


017  Ke.  *K) 

MORRILL  T.  ROBERTS  et  al. 

(SuDreme  Judicial  Court  of  Maine.     Nov.  16, 
1918.) 

1.  Wills  «=»605(4)  —  Action  to  Constkue  — 
Htpotkbtioal  Questions. 

Where  bill  is  brouBht  under  Rev.  St.  c.  82,  { 
6,  lubd.  10,  to  determine  if  remainder  can  be 
distributed  prior  to  occurrence  of  an  event,  and 
to  determine  distributees,  the  court,  upon  hold- 
ing tliat  final  distribution  cannot  take  place  un- 
til occurrence  of  condition  precedent,  will  not 
name  distributees. 

2.  Wills  «=»707(1)— Bill  to  Constkub  Will 

— DlSTBIBUTION  or  ALLOWANCE  TOft  ATTOB- 

NEY'8  Fees. 
In  proceedings  under  Rev.  St  c.  82,  |  6, 
Sttbd.  10,  to  construe  a  will,  where  counsel  can- 
not agree  as  to  how  the  allowance  for  attorney's 
fees'  should  be  distributed  between  the  attorneys 
for  the  different  parties,  the  distribution  should 
he  determined  by  the  sitting  justice  who  signs 
decree. 

Appeal  from  Supreme  Judicial  Court,  Cum- 
berland County,  in  Bqulty. 

Bill  by  Carroll  W.  Morrill,  executor  and 
trustee  under  the  will  of  Alfred  Roberts, 
against  Alfred  Roberts,  Jr.,  and  others.  Bill 
sustained.  Prom  the  decree  rendered  an 
appeal  is  taken.  Appeal  sustained,  and  tem- 
porary Injunction  made  permanent.  Decree 
in  accordance  with  opinion. 

Argued  before  CORNISH,  C.  J.,  and  HAN- 
SON, PHILBROOK,  DUNH  andMOIU 
RILL,  JJ. 


Woodman  A  Wliltehouse,  of  Portland,  for 
complainant  W.  K.  &  A.  EL  Neal,  Llnwood 
F.  Crockett,  Samuel  L.  Bates,  John  J.  Devlne, 
and  William  H.  Murray,  all  of  Portland,  Col- 
lins, Collins  &  Burke,  Sydney  B.  Larrabee,  of 
Portland,  and  John  Mitchell  Jones,  of  Loa 
Angeles,  Cal.,  for  respondents. 

PHILBROOK,  J.  This  Is  a  blU  in  equity, 
brought  under  B.  S.  c.  82,  {  6,  subd.  10,  to 
determine  the  construction  of  certain  pro- 
visions of  the  will,  in  which  the  plaintiff  is 
named  as  executor  and  trustee.  He  declares 
that: 

"He  is  In  doubt  as  to  the  true  and  proper  con- 
struction of  said  will,  to  wit,  as  to  whether  he 
may  lawfully  distribute  the  remainder  of  said 
trust  estate  at  the  present  time,  prior  to  the 
death  of  said  Sarah  M.  Roberts,  and  before  the 
happening  of  all  the  three  events  which  were 
expressly  made,  by  the  terms  of  said  will,  a  con- 
dition precedent  to  the  final  distribution  of  said 
estate,  and  as  to  whether  or  not  the  estate  of 
said  Annie  B.  Roberts  is  entitled  to  any  part  of 
the  balance  of  the  estate  of  said  testator  under 
said  will,  and,  if  so,  what  part,  when  a  final  dis- 
tribution may  lawfully  be  made;  also  as  to 
what  is  the  proper  time  for  the  final  distribu- 
tion of  the  balance  of  said  estate,  and  as  to  who 
are  the  legatees,  or  class  of  legatees,  among 
whom  it  is  to  be  distributed  when  the  proper 
time  for  distribution  arrives,  and  also  at  what 
time  the  balance  of  said  estate  is  to  vest  in  such 
legatees." 

In  the  court  below  the  bill  was  sustained. 
The  decree  of  the  learned  Justice,  with  some 
minuteness  of  detail,  also  answered  the  many 
other  questions  raised  by  the  plaintiff.  From 
this  decree  the  case  comes  to  this  court  by 
appeal. 

Time  of  Final  Dlttribution.  The  testator 
provided  for  final  distribution  after  the  oc- 
currence of  three  events,  vi2.,  the  death  of 
his  sister,  Sarah  E.  Roberts,  the  death  of 
his  brother's  widow,  Sarah  M.  Roberts,  and 
the  maturity  of  a  certain  endowment  bond 
In  which  Alfred  Roberts,  Jr.,  was  the  origi- 
nal beneficiary,  either  by  the  lapse  of  the 
time  mentioned  In  the  bond  or  by  the  death 
of  Alfred  Roberts,  Jr.  It  Is  conceded  that  the 
sister,  Sarah  R  Roberts,  Is  dead,  that  the 
bond  has  matured  by  lapse  of  time,  but  that 
Sarah  M.  Roberts  is  still  living.  On  Febru- 
ary 16,  1917,  one  John  Mitchell  Jones,  who 
now  claims  to  be  ettorney  In  fact  and  of  rec- 
ord for  Alfred  Roberts,  Jr.,  filed  in  the  pro- 
bate court  a  petition  for  the  distrlbutitm  of 
the  balance  of  the  estate,  alleging  that  said 
Sarah  M.  Roberts  was  ready  and  wlUlng  to 
waive,  i^nd  had  waived  any  and  all  right, 
title,  or  interest,  present  or  prospective, 
accruing  or  accrued  to  her  under  any  of  the 
terms  of  said  will.  In  her  answer  to  this 
bill,  Sarah  M.  Roberts  declared  that  such 
waiver,  release,  or  assignment  was  obtained 
by  fraud,  false  representations,  and  duress, 
that  there  was  no  consideration  for  the  same, 
and  that  it  was  and  always  had  been  null, 
▼old,  and  of  no  effect  The  decree  of  the 
learned  Justice,  upon  this  oontentioii  of  fac^ 
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upheld  the  claim  of  Sarah  M.  Roberts,  and 
we  unhesitatingly  approve  this  finding.  The 
final  dlstrlbntlcm  of  the  balance  In  the  hands 
of  the  plaintiff  is  therefore  postponed  nn- 
tll  the  death  of  Sarah  M.  Roberts,  and  the 
plaintiff  Is  ordered  to  pay  her  all  annuities 
overdue  and  unpaid,  with  interest  from  the 
dates  when  each  annuity  became  due,  and 
to  pay  her  such  annuities  In  the  future  as 
may  be  demanded  by  the  terms  of  the  wllL 

[1]  Until  sudi  time  as  final  distribution 
Is  to  be  made,.  It  la  not  necessary  to  deter- 
mine or  advise  as  to  whom  sudi  distribu- 
tion shall  be  made,  since  future  conditions, 
and  future  existence  of  the  persons  to  whom 
distribution  may  be  made,  can  <Hily  be  de- 
termined hypothetlcally. 

[2]  nie  decree  of  the  sitting  Jostioe  pro- 
vided for  payment  of  counsel  fees,  costs,  and 
expenses,  out  of  the  estate;  but  It  la  the 
opinion  and  order  of  this  court  tttat,  ezdu- 
sive  of  cash  disbursements,  the  total  amount 
to  be  allowed  for  attomes^s  fees  shall  be 
$500;  the  sitting  Justice  by  whom  decree 
below  will  be  signed,  to  determine  the  dis- 
tribution of  such  sum  among  counsel,  provid- 
ing they  cannot  agree  thereto. 

Appeal  sustained. 

Bill  sustained. 

Temporary    injunction    made    permanent 

Decree  in  accordance  with  OBtaioD. 


diT  ue.  my 

BATCHBLDEB  v.  BIGKFORO. 

(Supreme  Judicial  Court  of  Blaine.    Nov.  19, 
191&) 

1.  Bq^itt  4=>373— Waivkb  of  Rkpuoatior— 
StitdIiAtior — BmECT. 

Case  beine  by  agreement  reported  for  de- 
cision on  the  bill  and  answer,  plaintiff  waives 
her  replication,  and  allegations  of  answer  are 
to  be  taken  aa  true. 

2.  MoBiroAOEs  «=>696,  697  —  Redbmftion  — 
Advsbsb  Pobsxssion  bt  Mobtoaoes. 

Facts  stated  In  answer  in  suit  to  redeem  from 
mortgage  held  to  show  that  mortgagee's  posses- 
sion for  20  years  was  nne<;^uivocaUy  adverse  to 
mortgagor  and  those  claiming  under  him,  bar- 
ring right  of  redemption. 
S.  MoBTOAOis  «=959e,  697  —  Bxdeuztior  — 
Right  or  Mobtqaoob's  Win. 

By  reason  of  the  right  by  descent  which  un- 
der Rev.  St.  c.  80,  {  17,  a  widow  has  in  land 
mortgaged  b^  her  husband  before  marriage,  she 
during  marriage  has  a  right  of  redemption,  as 
regards  the  running  of  time  therefor  against 
mortgagor  in  adverse  possession. 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County,  in  Bqulty. 

Suit  by  MatUda  H.  Ferguson  Batdielder 
against  JEMwln  F.  Blckford.  Case  reported. 
Bill  dismissed. 

Argued  before  SPKAR,  HANSON,  FHII<- 
BROOK,  DDNN,  and  MORRXLli,  JJ. 

U.  O.  Mudgett,  of  Bangor,  for  plalntlflL 
Morse  ft  Cook,  of  Bangor,  tor  defendant. 

MOBRIIiLk  3.  [1]  This  Is  a  bill  in  eonlty 
to  redeem  from  a  mortgage.     The  plainttB 


filed  a  general  replication,  but  by  agreement 
of  parties  the  case  is  reported  to  the  law 
court  for  decision  upon  the  bill  and  answer. 
The  plalntlfl  thereby  waived  her  replication, 
and  the  facts  stated  in  the  answer  are  to  be 
taken  as  true.  Dascomb  v.  Marston,  80  Me. 
223,  230,  IS  AtL  888. 

The  mortgage  was  dated  and  delivered 
March  16,  1878.  The  mortgagor,  Isaiah  Fer- 
guson, and  the  plaintiff  were  married  in  the 
year  1886.  He  died  May  8,  1901,  leaving  the 
plaintiff  as  his  widow.  The  answer  contains 
the  following  material  statement  of  facts : 
'  "Tlie  defendant  admits  that  on  the  22d  day  of 
July,  1895,  he  entered  upon  and  took  possession 
of  the  premises  described  in  said  mortgage  and 
has  ever  since  continued  in  possession  and  re- 
ceived the  rents  and  profits  of  said  real  estate; 
and  the  dtfendant  alleges  that  he  entered  peace- 
ably and  openly,  no  one  opposing,  in  the  pres- 
ence of  two  witnesses,  and  took  possesion  of 
the  premises  in  the  character  of  mortgagee,  and 
by  virtue  of  his  mortgage  only,  and  that  since 
the  22d  day  of  July,  A.  D.  1896,  he  has  held 
possession  of  the  premises  without  acknowledg- 
ing a  subsisting  mortgage,  and  without  account- 
ing, and  without  admittmg  that  he  held  only 
as  mortgagee,  during  which  period  last  named 
he  has  treated  said  real  estate  as  Ills  own  and 
as  if  said  mortgage  never  existed." 

The  mortgage  contains  an  agreement: 
"That  the  right  of  redeeming  the  atrave-mort- 
gaged  premises  shall  be  forever  foreclosed  in 
one  year  next  after  the  commencement  of  fore- 
closure by  sny  of  the  methods  now  provided  by 
law." 

It]  Tbe  sole  question  for  decision  upon 
ttieflO  undisputed  facts  is  whether  on  the  day 
of  demand,  July  21,  1917,  the  plaintiff  had  a 
right  to  redeem  from  the  mortgage.  The 
question  must  be  answered  in  the  n^ative. 

It  is  well  settled,  as  claimed  by  the  de- 
fendant, that,  if  a  mortgagee  enters  into  pos- 
session of  the  mortgaged  premises  after  con- 
dition broken  without  taking  the  steps  pro- 
vided by  statute  to  foreclose  the  mortgage, 
it  is  open  to  redemption  for  20  years.  But 
if  the  mortgagor  and  those  claiming  under 
him  permit  the  mortgagee  to  hold  possession 
for  20  years  without  accounting  and  without 
admitting  that  he  holds  only  as  mortgagee, 
his  title  becomes  absolute  and  the  right  of 
redemption  Is  lost  Roberts  v.  Littlefleld,  48 
Me.  61;  Frisbee  v.  Frisbee,  86  Me.  444,  29 
Atl.  1116;  Hughes  v.  Edwards,  9  Wheat  480, 
6  li.  Ed.  142,  and  cases  dted  in  2  Rose's 
Notes,  p.  66;  Munro  v.  Barton,  98  Me.  250, 
66  Atl.  844. 

"It  Is  obviously  the  adverse  character  of  the 
possession,  however,  and  not  the  mere  fact  of 
possessiim  by  the  mortgagee  for  20  years,  that 
will  operate  to  convert  the  mortgage  titie  into 
an  absolute  one.  *  *  *  To  constitute  a  bar 
to  such  right  (of  redemption),  it  must  appear 
that  the  mortgagee's  possession  is  unequivocally 
adverse  to  the  mortgagor,  or  to  those  (Maiming, 
under  him."    Munro  v.  Barton,  supra. 

It  1b  the  opinion  of  the  court  that  the  ad- 
mitted facts  stated  in  the  answer  (dearly 
show  that  defendant's  possession  Was  "tm- 
equivocally  adverse"  to  the  mortgagor  and 
those  claiming  under  him. 
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[1]  Plaintiff's  connsel  eunestly  contends 
that  the  defendant's  poesesalon  did  not  begin 
to  operate  against  his  client's  right  to  ra- 
deem  until  her  husband's  death.  Her  hos- 
band  having  died  seised  ot  i»«mlaes  mort- 
gaged before  their  marriage,  the  plaintiff 
was  entitled  to  her  right  and  Interest  b7 
descent  In  the  mortgaged  premises,  as  against 
every  person  except  the  mortgagee  and  those 
claiming  under  him.  R.  S.  c  80,  i  17.  It  Is 
plain  that  she  had  such  an  interest  In  tho 
mortgaged  premises  as  would  permit  her  to 
redeem  from  the  mortgage  In  the  Ufetlme  of 
her  husband.  Tuttle  v.  Davis  et  aL,  114  Meu 
109, 05  Atl.  S13.  "It  may  be  stated  In  general 
terms  that  any  one  who  has  an  Interest  in  the 
premises,  and  who  would  be  a  loser  by  fore- 
closure. Is  entitled  to  redeem."  Frisbee  v; 
Frisboe,  86  Me.  444,  29  Atl.  IIIB.  Therefore 
the  plaintiff  had  the  full  period  of  20  years 
in  which  to  redeem,  and  her  right  must  now 
be  considered  barred. 

BUI  dismissed,  with  costs; 

<U7  H*.  4T0  ^°™~' 

LAMBEBT  v.  LAMBEBT. 

(Supreme  Judicial  Ooort  of  Maine.    Nor.  10, 
1918.) 

1.  DKSCKITT     AHD     DlSTBIBUnOIf     ^>B2(1)  — 

Bight  of  Susvivikq   Spodhh— Pbopkbtt 

AnXCTED— "ESTATK  OF  A  TeSTATOB  OB  TXB- 
TATBIX." 

Rev.  St  1916,  c.  80,  I  14,  as  to  right  of 
surviving  spouse  in  "estate  of  a  testator  or  tes- 
tatrix," applies  only  to  property  left  by  deceas- 
ed at  deaUi,  and  does  not  relate  to  personal 
groperty  with  which'  deceased  had  parted  dnr- 
ig  life,  either  by  gUt  or  sale. 

2.  Wills  «=»90— "Gut  Gatjsa  Momib"— Dis- 
TiNamsHKn  fbox  "TBsrAHKST." 

"Qift  causa  mortis"  is  distingniahed  from 
"testament,"  In  that  testament  reqaires  no  de- 
livery and  takes  effect  at  death,  while  gift 
causa  mortis  requires  delivery  and  (subject  to 
revocation)  takes  effect  on  delivery. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift 
Causa  Mortis;    Testament] 

8.  GlITS   «=»71— OiTTS   Oauba   Mobti»— Va- 

LIDITT. 

Gifts  causa  mortis,  dearly  proved,  or  ad- 
mitted, are  valid  and  operated  against  all  but 
creditors,  unless  they  may  be  invalidated  for 
fraud. 

4.  Dbsckut  and  Distbibutioit  «=>69— Outs 
Oauba  Mobtib— Fbaud, 
A  gift  causa  mortis  is  not  necessarily  and 
inevitably  fraudulent  against  surviving  spouse 
ot  donor. 

Slsceptlona  from  Supreme  Judicial  Cionrt^ 
FranUln  County. 

Action  by  Mertie  A.  Lambert  against 
James  M.  Lambert,  with  an  &m>eal  by  Jamea 
M.  Lambert  from  decree  of  judge  of  probate^ 
In  both  cases  the  trial  justice  ruled  against 
said  Junes  M.  Lambert  and  be  briitga  ex- 
ceptioos.    Exceptions  overruled. 

Argued  before  OOBiNISH^  O,  J.,  and  HAN- 
SON, PHILBROOK,  DUNN,  MOBBUA 
WILSON,  and  DEAST,  JJ. 


McGlUicaddy  ft  Morey,  of  Lewlston,  for 
Mertie  A.  Lambert 

a  W.  Blancbard,  of  Wilton,  and  J.  B. 
Morrison,  of  Phillips,  for  James  M.  Lam- 
bert 

DBASY,  J.  O&e  point  only  Is  presented 
by  the  excwtlons  in  these  cases,  to  wit :  That 
under  existing  statutes  gifts  causa  mortis  ate 
in  this  state  Invalid. 

James  M.  Lambert  is  defendant  In  one 
case,  and  appelant  In  the  other.  For  con- 
venience w<e  shall  refer  to  him  as  the  de- 
fendant 

Augusta  SL  Lambert,  owning  a  promis- 
sory note  ot  tbe  defendant  Indorsed  and  de- 
livered it  to  Mertie  A.  Uunbert  as  a  gift 
causa  mortis.  Augusta  E.  Lambert  after- 
ward died  testate^  and  Mertie  A.  Lambert 
was  made  executrix  of  her  wUL  The  Or 
ecutrlx  did  not  Include  the  note  in  the  luven- 
tory  of  the  estate.  Individually  she  brought 
suit  upon  It  Henoe  the  two  proceedings. 
In  both  the  presiding  justice  ruled  that  "a 
gift  eausa  mortis  of  personal  property,  as 
In  this  case.  Is  s  vaUd  gift"  To  these  ml- 
lugs  the  defendant  excepted. 

The  printed  case  does  not  show  the  rela- 
tionship between  the  defendant  and  Augoata 
Si  Lambert  Oonnsca  for  both  partlea,  how- 
ever, In  their  briefs  assume  that  be  la  her 
surviving  husband.  If  the  defendant* a  cour 
tentlon  Is  that  gifts  causa  mortis  are  under 
all  ctrcnmstances  invalid,  we  i>ercelve  no 
reason  and  find  no  authority  to  sustain  sudi 
proposition.  There  are,  however,  respecta- 
ble authorities  holding  that  gifts  causa  mor- 
tis, being  In  the  nature  of  testaments,  are 
invalid  as  to  surviving  husbands  or  wives. 
For  the  purpose  of  rea<^lng  and  passing 
upon  what  we  understand  to  be  the  real  mer^ 
its  of  the  case,  we  shall  assume  that  tbe  de- 
fendant Is  the  surviving  husband  of  Augus- 
ta B.  Lambert,  and  that  the  exceptions  raise 
the  question  of  the  validity  of  such  a  gift 
as  against  him. 

[1]  Hie  defendant  bases  his  dalm  upon 
chapter  160  of  tbe  Public  Laws  <tf  1903,  as 
amended  by  cbapter  260  of  the  Public  Laws 
of  1909,  and  Incorporated  In  the  Revised 
Statutes  of  1916  as  section  14  of  diapter  80. 

One  oontmtlon  Is  that  imder  tbe  statute 
above  dted  a  husband  has  an  Interest  In  the 
nature  of  a  vested  right  In  his  wife's  pers(Hi- 
al  property,  wtaldi  be  cannot  be  derived  of 
without  his  consent  Were  this  conteaatloa 
wdl  founded,  It  would.  Of  course,  follow  that 
a  wife  has  a  similar  Interest  in  her  husband's 
personal  property.  This  doctrine.  If  admit- 
ted, would  Invftlldate^  not  only  gifts  causa 
mortis,  but  also  gifts  inter  vlvoa^  and  sales 
b)t  husbands  or  wives  without  mnsent  of 
tbe  other.  But  tbe  statnta  neither  creates 
nor  recognises  such  rights.  It  applies  only 
to  property  left  by  a  husband  or  wife  at 
death.    The  statate  refws  only  to  "estate  of 
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baB  parted  with  daring  me,  eltber  by  gift 
or  stile. 

[i,  3]  Tbe  defendant  contends  that  a  gift 
causa  mortis  Is  tantamount  to  a  testamentary 
disposition,  without  the  safeguards  and  for- 
malities required  in  the  case  of  a  testament 
To  so  hold  we  would  have  to  go  contrary  to 
the  multitude  of  cases  wherein  courts  and 
Jurists  have  uniformly  sustained  and  sanc- 
tioned such  gifts.  The  distinction  between 
testaments  and  gifts  causa  mortis  is  clear, 
nie  former  require  no  deUvery  and  take 
effect  at  death.  The  latter  require  deUvery 
and  (subject  to  revocation)  take  effect  upon 
dehvery, 

The  defendant  dtes  and  relies  upon 
NidMis  T.  Nichols  et  al.,  m.  Vt.  4S0,  18  Atl. 
163.  This  case  is  not  quite  in  point.  It  does 
not  InvolTe  the  Talidity  of  gifts  cauaa  mor- 
tla,  nor  does  it  mention  or  refer  to  such 
gifts.  The  case  of  Thayer  v.  Thayer,  14  Vt 
107,  89  Am.  Dec.  211,  also  dted  by  the  de- 
fendant holds  an  alleged  gift  causa  mortis 
ineffectlTe  for  want  of  delivery. 

The  defendant  also  relies  upon  the  Mew 
Hampshire  cases  of  Baker  t.  Smith,  66  N.  H. 
422,  23  Atl.  82,  and  Jones  y.  Brown,  84  N. 
H.  489.  These  cases  arose  under  a  statute 
snbstantlaUy  similar  to  ours.  Ttety  hold 
tliat  gifts  causa  mortis  are  valid,  but,  b^ng 
"a  form  of  testamentary  dispoeltlOD,"  an 
Inoperative  as  to  surviving  huAands. 

The  great  weight  of  authority,  however, 
is  to  the  effect  that  gifts  causa  mortis  dearly 
proved,  or,  as  in  the  oases  at  bar,  admitted, 
are  valid  and  operative  against  all  but  credi- 
tors. We  might  dte  numerous  authoritiee, 
but  think  it  necessary  to  refer  only  to  Wright 
V.  Holmes,  100  Me.  508,  62  Atl.  507,  8  I<.  R.  A. 
(N.  S.)  769,  4  Ann.  Cas.  588,  and  Marshall 
V.  Berry  (Mass.)  18  Allen,  48,  and  oases  dted 
therein. 

[41  Whether  or  not  ctmdltlons  may  exist  in- 
validating an  attempted  gift  causa  mortis  by 
reason  of  fraud  we  are  not  called  ui)on  to 
dedde.  Nothing  in  these  cases  shows  fraud, 
unless  sudi  a  gift  is  necessarily  and  inevl- 
tably  fraudulent  as  against  a  surviving 
spouse.  The  law  does  not  Justify  this  court 
in  so  holding. 
The  entry  In  both  cases  must  be; 
Exceptions  overruled. 


(88  K.  J.  Bq.  968) 

WALSH  V.  WALSH. 

(Court  ot  BJrrora  and  Appeals  of  New  Jeney. 
Nov.  19,  1917.) 

Husband  and  Wmt  ^^297  —  Sepakats 
Mairterarob— EvtDKNO— SuvnonnoT. 
Evidence  held  sufficient  to  sapport  a  decres 
for  separate  maintenance  upon  the  ground  of 
the  husband's  cmelty,  compelling  the  wife  to 
live  apart  from  him.  I 


Walsh  for  separate  maintenance.    Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

On  appeal  from  a  decree  of  the  Court  of 
Chancery  advised  by  Vice  Chancellor  Learn- 
ing, who  filed  the  following  opinion: 

The  evidence  in  this  suit  fnlly  establishes  the 
fact  that  defendant's  conduct  toward  his  wife 
has  been  sadi  as  to  deny  to  hbn  the  right  to 
now  require  her  to  share  his  home. 

In  this  state  to  justify  a  wife  in  leaving  her 
husband's  home  or  in  refusing  to  share  the 
home  of  his  selection  on  account  of  his  cruelty, 
physical  violence  need  not  be  shown,  but  such 
conduct  of  the  husband  must  be  shown  as  will 
reasonably  convince  the  court  that  at  or  prior 
to  the  tune  of  their  separati(m  her  life  or 
health  was  in  danger;  or  that  her  life  was  by 
his  conduct  rendered  one  of  such  extreme  dis- 
comfort and  wretchedness  as  to  incapadtate 
her  to  discharge  the  duties  of  a  wife;  or  that 
the  conduct  of  the  husband,  if  continued,  would 
have  brought  about  those  conditions.  Unless 
complainant  and  the  several  diildren  of  the 
marriaM  who  have  testified  in  her  behalf  have 
wUlfolv  and  dellberi^y  testified  to  falsehoods 
toQching  defendant's  conduct  the  very  condi- 
tiooB  above  suggested  existed  in  defendant's 
home  at  the  time  of  the  separation.  I  am  una- 
ble to  doubt  the  truth  of  their  statements  and 
am  equally  unable  to  bdieve  the  denials  of  de> 
fendant 

A  review  of  the  testimony^  seems  unneces- 
sary. Mudi  of  defendant's  misconduct  may  be 
attributed  to  the  influence  of  alcohol  and  his 
dissatisfaction  with  some  of  his  children  and 
their  presence  in  his  home;  bm  that  fact  af- 
fords no  justification  for  his  miscondact  I  am 
convinced  tliat  the  children  fully  believed  that 
their  presence  in  the  home  was  necessary  for 
their  mother's  safety,  and  I  share  with  them 
that  belief. 

It  follows  that  an  order  must  be  made  com- 
pelling defendant  to  contribute  to  complainant's 
support 

In  making  an  order  of  that  nature,  I  be- 
Ueve  it  to  be  the  duty  of  «  court  t«  carefully 
limit  the  order  to  the  demands  of  necessity  as 
discerned  by  the  condition  and  station  in  life 
of  complainant  and  the  aUlity  of  defendant  to 
pay.  An  order  for  an  amount  calculated  to 
render  separation  attractive  to  complainant  is, 
in  my  Judgment  unwarranted  by  a  statute  that 
favors  cohabitation  and  contemplates  only  suit- 
able 'support  and  maintenance  during  the  period 
of  separation.  Complainant  has  some  means 
of  her  own ;  defendant's  income  is  limited.  At 
this  time  complainant  is  occupying  a  property 
owned  by  defendant  and  is  paying  no  rent  I 
win  advise  an  order  for  the  payment  of  SIO 
per  week.  In  the  event  of  complainant  bung 
dtnied  the  oocnpan<7  of  the  property  where  she 
now  lives,  the  amount  may  be  snitably  increas- 
ed. (Complainant's  soUdtor  may  be  allowed  a 
counsel  fee  of  |100. 

Linton  Satterthwalt,  of  Trenton  (John  T. 
Van  Oleet,  of  Trenton,  on  the  brief),  for  ap- 
pelant Peter  BackM,  ot  Trenton,  for  re- 
spondent 

PEIB  CUB^AM.  nils  is  a  suit  by  a  wife 
for  maintenance  under  the  statute.  The  vice 
chancellor  advised  a  decree  for  complainant 
The  case  turns  on  findings  of  fact  alone,  and, 
after  a  full  examination  of  the  evidence,  we 
condude  that  it  is  adequate  to  sapport  the 
decree  made,  which  will  therefore  be  af- 
firmed. 
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DUNLAP  T.  CHENOWBTH  et  al. 


(C!oart  of  Chancery  of  New  Jersey. 
1917.) 


Not.  17, 


(BvUabuM  ly  the  Oowrt.) 

1.  TTsTTBT   4=>53— RiquisrrxB— WiTHHOLDiNa 
OF  Past  of  LoAn  as  Bonus. 

A  corrupt  bargain,  to  contravene  the  statute, 
is  essential  to  sustain  a  plea  of  usury.  Willi* 
holding  of  a  part  of  the  loan  as  a  bonus,  without 
a  previous  agreement  to  that  effect,  does  not  con- 
stitute usury. 

2.  Ububt  «s»111(2>— Pleading— Arswkb. 

The  defense  of  usury  must  be  timely  and 
•trictly  pleaded,  and  the  answer  must  set  out 
the  particular  facts  and  dicnmstanoea  of  the 
alleged  usurious  agreement. 
8.  Ububt  «=9ll7— Deobek— RxDiTonoiT. 

Under  the  evidence  in  this  case,  heUL,  that 
complainant  is  entitled  to  a  decree,  with  a  reduc- 
tion in  the  amount  claimed. 

Bill  for  foreclosure  by  James  ti.  Dtinlap 
against  Bmma  li.  Chenoweth  and  others,  de- 
fended on  the  ground  of  usury.  Decree  for 
complainant,  less  certain  amounts,  with  in- 
terest, etc; 

Horace  F.  Nixon,  of  Oamden  (Bleakly  ft 
Stockwell,  of  Ciamden,  of  counsel),  for  com- 
plainant. 

John  Boyd  Avis,  of  Woodbury,  for  defend 
ants. 

BACEBS,  V.  O.  This  Is  the  usual  fore- 
closure bill,  and  the  defense  is  usury.  The 
bond  and  mortgage  were  made  by  the  de- 
fendant Bmma  L.  Ohenoweth  to  Horace  F. 
Nlzon,  a  member  of  the  Camden  bar,  who 
evidently  deals  extensively  in  mortgage  la- 
vestments.  According  to  his  own  statement, 
he  has  negotiated  loans  for  more  than  $9,000,- 
000,  mostly  in  small  sums.  Mrs.  Chenoweth, 
sorely  pressed  by  creditors,  applied  to  him  for 
a  loan  of  $12,000  on  her  home  in  Woodbury, 
and  agreed  to  pay  him  $240  to  procure  it 
The  mortgage  was  to  be  for  one,  two,  or  three 
years,  at  6  per  cent,  if  possible;  if  not,  at 
6Mi  or  6  per  cent  Apparently  unable  to  find 
a  lender  as  quickly  as  her  circumstances  de- 
manded, Mr.  Nixon  advanced  the  money  him- 
self. He  liquidated  the  fixed  liabilities  upon 
the  mortgaged  property  and  gave  to  Mrs. 
Chenoweth  his  check  in  payment  of  the  dif- 
ference, after  deducting  a  brokage  of  2  per 
cent,  the  alleged  usury.  The  bond  was  writ- 
ten at  6  per  cent,  with  the  understanding 
that  Mr.  Nixon  was  to  place  the  loan  at  S  per 
cent,  if  possible.  He  sold  the  mortgage  to 
the  complainant  Dunlap,  giving  him  his  writ- 
ten guaranty  for  the  prompt  payment  of  the 
principal  and  interest,  for  a  commission  of 
1  per  cent,  a  practice  that  was  quite  com- 
mon with  him.  Although  the  defendant  is 
in  arrears  since  August,  1914,  Mr.  Nixon  has 
regularly  paid  the  Interest  at  the  rate  of  S 
percent  His  dealings  with  the  complainant, 
and  through  them  his  ability  to  reap,  for  a 
time,  1  per  cent  on  the  loan,  were  not  dis- 
closed by  Mr.  Nixon  to  his  client,  Mrs.  Che- 


noweth. Now,  advised  by  counsel  of  the  Con- 
sequences of  this  lapse  of  duty,  and  moved, 
perhaps,  by  the  intimations  in  a  memorandum 
opinion  filed  In  this  suit  by  another  Judge,  he 
has,  in  c^en  court  and  In  the  brief  submitted, 
offered  restitution  and  reduction  of  interest 
That  closes  the  incident 

(1, 1]  The  defense  of  usury,  which  involves 
forfeiture  of  interest  and  costs  of  suit,  even 
if  it  were  timely  and  properly  pleaded,  is  not 
made  out  by  the  prooftt.  Mr.  Nixon  was 
hired  to  secure  a  lender,  and,  if  successful,  he 
was  to  receive  the  remuneration  agreed  upcm. 
He  was  not  and  there  that  particular  bargain 
ended.  Under  the  new  arrangement,  and 
when  Mr.  Nixon  himself  advanced  the  money, 
there  was  no  agreement  between  him  and 
Mrs.  Chenoweth  that  he  should  have  a  com- 
mission of  2  per  oeot.  out  of  his  loan.  Sudi 
a  bargain,  executed,  would  be  clearly  usuri- 
ous. In  making  the  settlement  Mr.  Nixon 
arbitrarily  withheld  $240  for  his  compensa- 
tion, to  which  Mrs.  Ohenoweth,  at  the  time, 
submitted.  Tliat  this  was  the  true  situation 
was  affirmed  by  Mre.  Chenoweth,  as  well  on 
the  stand  as  by  her  original  answer.  In  whidi 
she  asserted  that  "the  diarge  of  fee  or  com- 
mission was  without  any  previous  agreement, 
and  was  simply  deducted  from  the  proceeds 
of  the  mortgage  loan  by  the  said  Horace  F. 
Nixon."  A  corrupt  bai^ain,  to  contravene 
the  statute,  is  esaoitlal  to  sustain  the  plea 
of  usury.  Withholding  of  a  part  of  the  loan 
as  a  bonus,  without  a  previous, agreement  to 
that  effect,  does  not  constitute  usury.  Ho- 
well V.  Auten,  2  N.  J.  Sq.  44 ;  Ware  v.  Thomp- 
son, 18  N.  J.  Eq.  66;  Muir  v.  Newark,  16  N. 
J.  Bq.  687;  Auble  v.  Trimmer,  17  N.  J.  Eq. 
242 ;  Ease  v.  Bennett,  54  N.  J.  Bq.  97,  S3  Aa 
248.  The  remedy  for  the  wrongful  detention 
Is  to  correct  the  settlement,  and  not  to  forfeit 
the  interest,  if  there  was  no  contract  to  evade 
the  statute.  United  States  Mortgage  Co.  ▼. 
Sperry,  188  U.  S.  313,  11  Sup.  Ct  321,  84  L. 
Bd.  969. 

Mr.  Nixon's  subsequent  success  In  placing 
the  mortgage  at  6  per  cent.,  as  he  had  prom- 
ised to  do,  entitles  him  to  his  brokage  of 
one-half  of  1  per  cent,  the  maximum  rate 
under  the  fifth  section  of  "An  act  against  usu- 
ry." 4  Comp.  St  1910,  p.  6706,  |  7.  It  Is  in- 
sisted that  the  loan  from  Mr.  Dunlap  to  the 
defendant  was  for  a  term  o^  five  years,  and 
hence  the  charge  of  $240  was  within  the  stat- 
ute. I  can  find  nothing  in  the  record  justity- 
ing  this  claim.  The  mortgage  was  drawn  for 
one  year,  and  there  was  no  binding  obligation 
to  extend  the  time 

[1]  Now,  as  to  the  pleadings:  The  defense 
of  usury  must  be  timely  and  strictly  pleaded. ; 
otherwise,  it  will  be  indulged  only  to  promote 
the  equities  of  the  cause.  Richards  v.  Weln- 
garten,  68  N.  J.  Bq.  206,  42  AU.  739;  Van- 
deveer  v.  Holcomb,  22  N.  J.  Eq.  66S.  The 
first  answer,  filed  within  time,  on  January  6. 
1916,  set  up,  as  already  stated,  that  the  2  per 
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cent,  was  diarged  for  services  without  pre- 
vlons  agreement,  and  a  deduction  was  prayed. 
After  notice  of  motion  to  strike  it  out,  an 
order  was  entered  February  14th  allowing  an 
amendment.  On  Fiebruary  24th,  by  way  of 
counterclaim  (?),  the  <diarge  and  deduction 
of  $240  commission  was  again  set  up,  sub- 
stantially in  the  language  of  the  original  an- 
swer, but  characterized  as  usury,  and  allow- 
ance was  prayed.  The  cause  came  on  for 
hearing  on  April  4th,  when  counsel  associated 
with  Mr.  Nixon  applied  for  a  continuance  and 
consented  to  a  further  amendment  setting;  up 
usury  in  proper  form.  This  consent  was 
withdrawn  the  following  day  on  the  ground 
that  it  bad  been  given  under  a  misapprehen- 
sion. At  the  final  hearing  the  defendant  filed 
an  amended  counterclaim,  in  form  herein- 
after stated.  TUs  amendment  wlU  be  per- 
mitted to  stand  as  an  answer  to  abate  the 
principal  debt,  but  not  to  plead  the  defense 
of  usury.  It  is  out  of  tlme^  There  Is  no  order 
allowing  It,  and  the  consent  to  its  filing, 
wbldi  was  hastily  given  and  promptly  with- 
drawn, ought  not  to  prejudice  the  oomplalo- 
ant.  Had  the  application  to  amend  been 
made  to  the  court,  it  would  have  been  denied 
upon  terms.  Richards  v.  Welngarten,  supra. 
The  amendment  does  not  allege  usury,  as 
required  by  the  rules  ot  pleading.  After  set- 
ting up  the  facts  and  drcumstances  of  mak- 
ing the  loan,  as  herelnbef<Hr«  related,  the  an- 
swer continues: 

"And  in  making  settlement  therefor  tiie  said 
Horace  F.  Nixon  deducted  and  retained  from 
said  principal  sum  the  sum  of  |240,  which  these 
defendants  by  their  acquiescence  at  that  time 
agreed  to  pay  to  said  Horace  F.  Nixon  for  the 
loan  and  use  of  eaid  sum  of  $12,000  in  addition 
to  interest  at  the  rate  of  6  per  cent  per  annum 
■  upon  the  loan  or  forbearance  thereof." 

This  is  argumentative.  It  disclosed  no  cor- 
rupt bargain  for  the  loan  of  the  money,  and 
is  no  more  than  an  avermoit  that  in  making 
the  settlement  Mr.  Nixon  retained  $240  for 
his  comjjensation,  to  which  for  the  time  being 
the  defendant's  attitude  was  passive.  One 
of  the  four  essential  allegations  of  the  de- 
fense of  usury  is  that  the  contract  for  the 
loan  of  money  was  made  between  the  par^ 
ties,  with  the  Intent  to  violate  or  evade  the 
statute  against  usury.  Kase  t.  Bennett,  su- 
pra.   The  further  allegation: 

"That  the  said  bond  or  obligation,  made  upon 
the  contract  as  aforesaid,  between  the  said  Hor- 
ace V.  NixoB  and  these  defendants,  for  the  loon 
ot  money,  and  the  bond  and  mortgap  set  forth 
bi  the  said  bill  of  complaint,  were  given  in  pur- 
suance of  the  agreement  above  set  forth,  with 
corrupt  intent  to  violate  and  evade  the  statute 
against  usury" 

— ^was  Intended  to  supply  another  required 
averment,  viz.,  that  the  bond  and  mortgage 
were  given  In  pursuance  of  the  corrupt  in- 
tent that  Influenced  the  contract  for  the 
loan.  This,  too,  is  faulty,  because  it  assimi- 
lates the  infirmities  of  the  previous  Insuffl- 
dent  allegation  of  a  corrupt  bargain  upon 
which  it  Is  predicated.   Combined,  the  allega- 


tions do  not  supply  the  deficiencies.  In  set- 
ting up  a  defense  of  usury  In  a  suit  in  chan- 
cery, the  defendant  must  In  his  answer,  as 
in  a  plea  of  usury  in  an  acticMi  at  law,  set 
out  the  particular  facts  and  circumstances  of 
the  supposed  usurious  agreement,  that  the 
court  may  see  that  the  agreement  was  in 
violation  of  the  statute.  Taylor  v.  Morris, 
22  N.  J.  Eq.  606. 

The  complainant  Is  entitled  to  a  decree  for 
the  amount  of  principal,  less  $180  (the  dif- 
ference between  the  brokage,  charged  and 
allowed),  with  Interest  at  six  per  cent,  to  the 
date  the  conQ)Iainant  purchased  the  mortgage 
(September  27,  1912).  He  paid  for  it  in  three 
installments.  Interest  will  be  calculated  at 
the  same  rate  to  the  date  of  final  payment, 
Deconber  7,  1912,  on  the  unpaid  portions, 
and  after  that  date  at  6  per  cent  Credit  la 
to  be  given  for  all  payments  made  on  ac- 
count of  interest  Under  the  circumstances, 
no  costs  will  be  allowed.  Mr.  Nixon  Is  the 
real  prosecutor  of  the  suit,  upon  whom  the 
costs  should  fall,  and,  as  the  complainant 
has  his  guaranty,  and  has  been  paid  his  in- 
terest In  full,  an  adjustment  can  readily  b« 
made. 

(88  N.  J.  Eq.  812) 
WABRBIN  V.  WARRBHS.    (No.  29.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  31,  1918.) 

HtTSBAlTD  AND  WlTB  «=a32%— MAEBIAGB  BEP- 

TXjcuKirTS— Bqxnnxs  on  Sipabation. 
A  transfer  of  land  to  a  wife  paid  for  by  hus- 
band, when  both  contemplated  snaring  its  bene- 
fits Dy  living  together  throngh  life,  must  be 
presumed  a  settlement  or  gift,  and  complete  es- 
trangement, or  even  divorce,  raises  no  new  eq- 
uity in  favor  of  the  husband. 

Appeal  from  Conrt  of  Cbancery. 

Bguitable  action  by  William  H,  Warren 
against  Cora  B.  Warren.  Decree  for  defend- 
ant, and  plalntlff  appeals.   Affirmed. 

The  following  Is  the  oi^nlon  of  the  Vioa 
Obancellor: 

"In  the  above-stated  cause  my  c(mclusion  is 
that  the  complainant  has  failed  to  establish  his 
cas^  and  that  the  bill  must  therefore  be  dis- 
missed. 

"The  eqnltable  principles  applicable  to  the  sit- 
uation presented  by  the  pleadings  and  proofs 
are  well  settled — so  well  settled  that  there  was 
no  dispute  hi  regard  to  them  in  the  argument  of 
counsu. 

"As  to  the  facts,  I  think  I  may  say  that  the 
evidence  not  only  failed  to  rebut  the  presumption 
of  a  settlement  or  gift,  but  convinced  my  mind 
that  there  was  a  gift;  that  tliis  was  the  com- 
mon case  where  a  man  buys  land  and  has  it  con- 
veyed to  his  wife  with  the  natural  expectation 
that  the  settlement  will  be  advantageous  to  both 
parties.  When  the  relations  of  the  man  and  bis 
wife  cease  to  be  harmonious,  when  divorce  qr 
separation  comes,  the  man  finds  himself  disap- 
pointed in  his  expectations,  and  he  very  much  re- 
grets the  disposition  of  property  which  be  there- 
tofore made.  No  doubt  there  are  situations  of 
this  kind  where  there  is  hardship,  and  some  fu- 
ture laws  may  provide  for  the  readjustment  of 
family  settlements  in  case  of  divorce.  Under 
our  present  system  of  laws  the  destruction  of 
harmonious  and  confidential  relations  between 
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the  man  and  wife,  their  complete  estrangement, 
and  even  divorce,  create  no  new  equity  in  favor 
of  the  husband  with  respect  to  land  which  he 
originally  donated  to  his  wife  when  both  partiea 
contemplated  that  their  affectionate  and  «»- 
fidential  relations  would  endure  throughout  their 
lives,  and  that  both  would  therefore  share  in 
the  benefits  of  the  donated  property. 

"I  am  disposing  of  this  case  without  consider- 
ing the  origin  of  Uie  money  which  paid  for  th« 
land  or  some  other  qnestions  of  fact  I  am  as- 
suming, for  the  purposes  of  this  decision,  that 
the  full  price  of  the  land  came  from  money 
which  belonged  to  the  husband  alone,  together 
with  the  rents  which  the  land  yielded  through  a 
course  of  years." 

Ziegeoer  &  Lane,  of  Jeney  City,  for  appel- 
laot  Lnm,  TamUyn  &  Oaiyw,  of  NewaA, 
tar  avvtHXee, 

PER  CITBIAM.  The  decree  appealed  frmn 
will  be  affirmed  for  the  reasons  stated  In  tbe 
opinion  filed  in  tbe  court  bdow  by  Ylo*  Cban- 
aXUx  STJOVUNSON. 


(MSPa.  40 

In  re  BOWimS'  BSTATB. 

Appeal  of  PBOPIUEXS  TRUST  00.  OB* 
LANCASTER. 

(Supreme  Court  of  Pennsylvania.    Joly  IT, 
191&) 

Wnxs  «s>767— Adkicttion— CtoAHGE  or  Rk- 
Aurr  TO  Pebsohaltt. 
Where  testator,  owning  realty  and  person- 


VT  va      ch4xiAU(aa      xaa^;\jaaao      M/     Mao      uausubQ&      *.vx      ax^v* 

and  required  trusteeSk  on  her  request,  to  sell 
realty  and  pay  from  proceeds  such  sum  as  she 
might  requMt,  and,  on  her  death,  gave  remain- 
ing estate  to  collaterals,  and  in  his  lifetime  con- 
verted realty  into  securities,  such  securities 
pssaed  as  personalty,  and  could  not  be  awarded 
daughter  on  her  request,  her  interest  therein 
bebig  for  life  only. 

Appeal  from  Orpbans'  Oonrt,  Lancaster 
County. 

Petition  by  Mary  Bowers  ft>r  payment  to 
ber  of  a  trust  fund  created  by  the  wiU  of 
Jacob  Bowers,  deceased.  From  a  decree 
directing  payment  of  principal  of  trust  fund, 
the  People's  Trust  Company  of  Lancaster, 
one  of  the  testamentary  trustees,  appealsi 
Reversed. 

Argued  before  BROWN,  a  J~  and  MOSOU- 
ZISEBR,  FRAZBR,  WALUNQ,  and  SIMP- 
SON, JJ. 

William  H.  Keller,  of  Lancaster,  for  ap- 
pellant John  B.  Malone  and  William  B. 
Kellat,  both  of  Lancaster,  for  appellee. 

MOSOHZISEBR,  J.  Jacob  Bowers,  a  wid- 
ower with  one  cbild,  a  daughter  named 
Mary,  died  July  6,  191S,  leaving  a  will  dated 
March  4,  1918.  Testator  gave  all  his  prop- 
erty In  trust  to  place  "tbe  money"  at  Interest, 
lease  the  real  estate,  and  pay  over  tbe  oitlre 
net  Income,  each  year,  to  Mary  Bowers,  dur. 
ing  ber  life.  He  further  provided  that.  If  at 
any  time  this  daughter  should  ask  the  trus- 


tees to  sell  real  estate,  they  diould  do  so, 
and  pay  her,  out  of  tbe  proceeds,  such  sum 
as  she  might  In  writing  request,  ber  receipt 
therefor  to  be  a  sufficient  release.  When 
testator's  will  was  made,  he  possessed  certain 
personal  property,  a  farm,  and  another  piece 
of  real  estate;  on  April  1,  1915,  he  sold  this 
farm  and  Invested  tbe  proceeds  In  securities 
valued  at  $14,839.29,  which  he  owned  at  the 
time  of  bis  death.  Letters  testamentary 
were  granted  to  Mary  Bowers  and  the  Peo> 
ple^s  Trust  Company  of  Lancaster,  whose 
aooonnt  showed  a  biCance  of  $16,102.27, 
'Which  was  awarded  to  these  executors  as 
trustees  under  the  will. 

July  28, 1917,  the  trustees  filed  an  account. 
Showing  a  balance  of  principal  amounting  to 
$16,026.42.  Thereupon  Mary  Bowers  pre- 
sented a  petition  to  the  Orphans'  Court,  set- 
ting fortb  that,  under  tb.e  provisions  of  ber 
father's  will,  she  bad  requested  payment  to 
ber  of  the  net  purchase  price  of  the  farm 
sold  by  decedent  during  his  life,  and  praying 
an  award  accordingly.  The  trust  company 
answered,  denying  petitioner's  rigbt  to  tbe 
desired  award;  but,  upon  the  adjudication 
of  the  trustees'  account,  the  court  below  di- 
rected them  to  pay  ber  the  «um  of  $14,839.29, 
as  principal  derived  from  the  sale  of  the 
fftrm.  Exceptions  to  this  order  were  dismiss- 
ed, and  the  daughter's  cotrustee  appealed. 

When  the  will  before  us  was  executed,  the 
testator  bad  penonal  as  well  as  real  estate; 
the  trust  which  he  created  for  the  benefit  of 
Mary  Bowera  embraces  both  species  of  im>p- 
erty,  and,  at  ber  death,  "whatever  estate 
remains"  Is  to  go  to  certain  collateral  lega- 
tees. He  gave  his  daughter  the  right  to  con- 
sume principal  invested  In  real  estate,  but 
made  no  such  provision  as  to  personal  estate. 
The  Impelling  reason  for  this  distinction  be- 
tween realty  and  i>er8onaIty  is  undisclosed; 
bnt  the  distinction  exists,  and  must  be  ad- 
hered to  as  a  material  part  of  testator's 
scheme  of  distribution.  When,  in  Mr.  Bowers' 
lifetime,  be  sold  his  farm  and  Invested  the 
proceeds  In  securities,  at  his  death  tbe  latter 
passed  under  his  will  as  personal  estate^ 
and  must  be  treated  as  such  In  all  respectSL 
The  truth  of  this  becomes  plain  when  we 
consider  the  proposition  suggested  by  counsel 
for  appellant: 

"Suppose  the  situation  were  reversed,  and  de- 
cedent had  invested  the  peisonal  property, 
which  he  owned  at  the  lime  of  making  his  will, 
in  real  estate,  and  then  died ;  would  anv  on* 
contend  that  such  real  estate,  so  pardiased,  was 
not  real  estate  for  tbe  purposes  of  his  will,  bat 
was  to  be  considered  as  it  it  still  remained  per- 
sonal property?" 

Clearly  not,  and  no  more  can  the  fund  here 
In  questlm  be  treated  as  though  It  stin  re- 
mained real  estata  The  award  under  attack 
cannot  be  sustained,  for  It  constituteB  a 
I)laln  departure  from  the  terms  of  testator's 
will. 

Decree  reversed;  costs  to  be  paid  out  of 
the  estate. 
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GAINES  >:  BALDWIN. 
(Supreme  Conrt  of  Vennont.    Not.  19,  191&) 

L  Appbal  ard  Ebbob  ^91178(6)— Rbvkbsai. 

— Oboxbino  New  Tbux  of  Ckbiair  laexTxa 

Only. 
Although,  apon  reversal  for  error  which  In- 
heres in  a  siDgle  issue,  the  ends  of  Justice  are 
in  general  met  by  a  new  trial  of  that  iiane 
al<»ie,  the  scope  of  retrial  rests  in  the  sound 
discretion  of  the  appellate  court. 

2.  Appkai.  and  Ebbob  «=9l221— RktkbsaI/— 
Obdebino  Nxw  Tbial  or  Cektain  Ibsitks 
Only— EiTLABOiRa  Rbtkbsai.. 

Where,  after  a  reversal  and  remand  for  new 
trial  on  a  certain  issue  only,  a  petition  is  sea- 
sonably brought  for  enlargement  of  the  reversal, 
the  matter  should  be  regulated  hr  a  flexible 
rule,  and  the  roles  governing  petioon  for  new 
trialB  in  gmeral  do  not  necessarily  obtflta. 

3.  Appeal  and  E:bbob  «=>1221— Revebsal— 
Retbial   of   Oebtain   Issues   Onlt  — Eh- 

LABOINQ    ReVXBSAL. 

Where  a  judgment  for  plaintiff  in  an  action 
for  malpractice  waa  reversed  and  remanded  up- 
on the  question  of  damages  only,  and  the  affi- 
davit upon  i>etition  to  enlarge  reversal  showed 
newly  discovered  evidence  bearing  upon  im- 
portant issues  connected  with  the  allowance  of 
damages,  held  that  the  reversal  should  be  en- 
larged and  a  retrial  had  without  restrictions. 

Action  by  R.  N.  Baldwin  against  J.  H. 
Gaines.  Jud^ent  upon  a  verdict  was  ren- 
dered for  plaintiff,  and  the  defendant  brings 
exceptions.  Whereupon  the  case  was  revers- 
ed and  remanded  for  new  trial  as  to  dam- 
Ages  only  (92  Vt  61,  102  AQ.  338).  Hearing 
upon  petition  for  enlarging  reversal  and 
granting  unrestricted  retrial.  Petition 
granted. 

Argued  before  WATSON,  G.  J.,  and 
HASELTON,  POWERS,  and  TAYLOR,  JJ. 

W.  W.  Relrden,  of  Barton,  and  E.  A.  Ckwk, 
of  Lyndonvllle,  for  petitioner. 

Frank  D.  Thompson,  of  Barton,  and  J. 
Rolf  Searles,  of  St  Jobnsbury,  for  peti- 
tionee. 

HASELTON,  J.  The  case  of  Baldwin  T. 
Oalnes  for  malpractice  was  tried  In  the  coun- 
ty court  at  the  September  term,  1916,  and 
tbe  plalntlfr  had  Judgment  The  case  came 
to  this  court  on  exceptions,  and  at  our  Oc- 
tober term,  1917,  the  Judgment  was  revers- 
«d  as  to  damages,  and  the  cause  was  re- 
manded for  a  new  trial  on  that  question 
■only.  Baldwin  v.  Galbes,  92  Vt  61,  102  AtL 
338. 

We  have  here  a  petition  for  an  unrestrict- 
ed retrial.  We  are  informed  by  the  brief  of 
the  petitioner  that  tbe  remanded  case  has 
been  continued  In  county  court  pending  the 
-determination  of  this  pedtlon  for  an  enlarge- 
ment of  the  reversal. 

[1]  Dntil  about  nine  years  ago  it  was  the 
practice  on  reversal  and  remand  for  preju- 
dicial error  to  grant  a  new  trial  on  all  ques- 
tions and  issues.  But  during  the  time  Just 
mentioned  it  has  been  considered  that  where 
the  error  Inheres  in  a  single  issue,  tbe  ends 
of  justice  are  in  general  met  by  a  new  trial  I 


per  Mills,  82  Vt  489,  74  Aa  108,  24  U  R. 
A.  (N.  S.)  128;  Austin  r.  Langlola,  8S  Vt 
104,  74  AtL  489;  Kennett  v.  Tudor,  85  Vt 
ISO.  81  Aa  6S3;  OrifBn  t.  Boston  &  Maine 
Railroad,  87  Vt  278,  89  Aa  220;  Green  v. 
La  Clair,  89  Vt  346,  95  Atl.  499;  Cross  v. 
Passumpslc  Fibre  leather  Co.,  90  Vt  397, 
98  AtL  1010;  Ryder  v.  Last  Block  Co.,  91 
Vt  158,  99  AO.  733;  Adams  v.  Cook,  91  Vt 
281,  100  Aa  42. 

The  practice  has  become  ae  general  rule, 
but  the  rule  is  to  be  applied  wia  caution, 
with  a  view  to  the  furtherance  of  Justice, 
and  wheaer  or  not  it  shall  be  applied  is 
always  a  matter  wiain  the  sound  discre- 
tion of  the  coiirt  Griffin  t.  Boston  &  Maine 
Railroad,  87  Vt  278,  89  Aa  220;  Carpenter 
v.  Central  Vermont  Ry.  Ca,  90  Vt  86,  96 
AU.  873;   20  R.  C.  lii  222. 

[2]  At  ae  time  of  a  decision  requiring  a 
new  trial  on  one  issue,  suggestions  may  be 
made  by  counsel  to  tho  effect  aat  Justice 
will  be  promoted  by  an  nnrestricted  trial  of 
all  questions  in  ae  case.  Griffin  v.  Boston 
ft  Maine  Railroad,  87  Vt  278,  89  AtL  220. 

It  follows  aat  wbere,  aa  here,  a  petiti<Hi 
Is  seasonably  brought  for  ae  enlargement 
of  a  reversaL  ae  roles  governing  petitions 
for  new  trials  In  general  do  not  necessarily 
obtain. 

Tbe  rale  here  should  be  somewhat  as  flex- 
ible as  ae  rule  aat  where  a  case  comes  be- 
fore us  on  findings  of  facts,  if  a  reversal  is 
had.  Judgment  will  here  be  rendered  sudi 
as  ae  trial  court  should  have  rendered  on 
ae  facts  found.  Reynolds  t.  Bean,  91  Vt 
247,  99  AtL  1013 ;  PhUllps  v.  Cutter,  89  Vt 
233,  95  AtL  487;  Davis  v.  Davis'  Estate,  48 
Vt  602;  Smia  v.  Hill,  45  Vt  90,  12  Am. 
Rep.  189. 

[t]  The  defendant  to  ais  petition  resid- 
ed in  Irasburg  and  was  injured  in  an  au- 
tomobile accident  at  Newport  He  suffered 
a  fracture  of  the  right  femur  or  thigh  l>one. 
The  petitioner.  Dr.  Gaines,  was  one  of  a« 
physicians  who  set  ae  bone,  and  he  attend- 
ed Baldwin  as  his  surgeon  at  Newport  for 
about  three  weeks,  when  the  patient  was 
removed  to  his  home  in  Irasburg.  Dr.  Tem- 
pletoo,  of  Irasburg,  was  ae  family  physi- 
cian of  the  Baldwins,  and  one  of  ae  issues 
in  ae  case  was  whether  after  ae  removal  ' 
of  Baldwin  to  Irasburg  ae  latter  was  un- 
der ae  care  of  Dr.  Templeton  or  of  Dr. 
Gaines  as  attending  physician  and  surgeon. 

Upon  ais  important  question  ae  afflda- 
rits  of  newly  discovered  evidence  attach- 
ed to  ae  petition  have  a  very  considerable 
bearing.  Hie  affidavits  also  have  some  bear- 
ing upon  ae  question  of  wheaer  or  not  ae 
deformity  in  Mr.  Baldwin's  right  leg  (it  is 
now  about  2%  inches  shorter  than  the  oa*. 
er)  resulted  from  his  own  imprudence.  If 
tUs  were  a  petition  to  open  litigation  aat 
has  been  ended  we  might  not  be  able  to  say 
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that  the  affidavltB  are  safficlait  for  that  pur- 
pose. And  we  might  have  diflScnlty  in  hold- 
ing that  the  afBdavitB  of  diligence  are  apedf- 
Ic  enough.  OilfiUan  t.  Gllflllan's  Estate,  90 
Vt  04,  96  Atl.  704 ;  Usher  t.  AUen,  89  Vt 
545,  95  AU.  809;  Willard  t.  Norcroas,  86 
Vt  426,  85  Aa  904;  Ploof  v.  Putnam,  83 
Vt.  494,  76  AtL  145;  Flint  t.  Holman,  82 
Vt  513,  74  Atl.  232;  Hemmenway  v.  Lincoln, 
82  Vt  465,  73  Ati.  1073;  Lwcla  v.  State,  77 
Vt  279,  59  Atl.  1016;  May  T.  State,  77  Vt 
330,  60  AU.  1. 

But  here  the  question  is  not  whether  there 
shall  be  a  new  trial,  but  relates  to  the  scope 
of  such  trial.  Much  of  the  newly  discorer- 
ed  evidence  will  necessarily  be  -admissible 
on  the  question  of  damages,  for  the  peti- 
tioner can  be  held  liable  only  for  injuries 
attributable  to  his  fault  Mullin  v.  Flan- 
ders, 73  Vt  95,  60  AtL  813;  Hathorn  ▼. 
Richmond,  48  Vt  667;  Wilmot  v.  Howard, 
39  Vt  447,  94  Am.  Dec  83a 

We  think  it  will  subserve  the  ends  of  Jus- 
tice, and  will  consist  with  the  rules  govern- 
ing new  trials  in  general,  to  enlarge  the  re- 
versal upon  the  showing  made  and  order  a 
new  trial  without  restrictions.  Having 
reached  this  conclusion,  we  purposely  re- 
frain from  a  detailed  comment  upon  the  af- 
fidavits, and  from  expressing  an  opinion  aa 
to  the  probable  result  of  an  unrestricted  new 
trial,  as  we  ordinarily  do  when  we  have  un- 
der consideration  a  petition  for  a  new  trial 
which  looks  to  the  renewal  of  litigation  once 
ended. 

Petition  granted. 

(»2  Vt  415)  " 

LABROW  T.  MARTBIiL  et  al. 

(Supreme  Court  of  Vermont    Windham.    Nov. 

8,  1918.) 

1.  Municipal  Corporations  4=9706(8)— Au- 
tomobile AociDKNTS— "Unavoidable  Acci- 
dent." 

In  an  action  for  injuries  sustained  by  being 
struck  by  defendant's  automobile,  an  instruc- 
tion that  plaintiff  had  the  burden  of  showing 
defendantfa  nMligenee.  sufficiently  submitted 
the  defense  of  'Unavoidable  accident,"  which  as 
to  a  defendant  is  an  accident  occurring  without 
any  approximate  negUgence  on  his  part 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unavoid- 
able Accident] 

2.  Municipal  Corporations  9=>706(6)— Au- 
TouoBiLE  Accidents— Evidence. 

In  action  for  injuries  sustained  by  being 
struck  by  an  automobile  at  a  street  intersection, 
evidence  held  to  warrant  a  Bnding  that  the 
acts  of  defendant  were  wiUful  and  malicious. 

Exceptions  from  Windham  County  CMirt; 
Zed  S.  Stanton,  Judge. 

Action  by  Frank  A.  Ijarrow  against  George 
Martell  and  another.  Verdict  for  plaintUF, 
and  defendant  Martell  altme  excepts.  Af- 
firmed. 

Argued  before  WATSON,  C.  J.,  and  EtAS- 
EI/rON,  POWERS,  TATLOR,  and  MILES, 
JJ. 


Robert  0.  Bacon,  of  Brattleboro,  for  plain- 
tiff. 

Herbert  O.  Barber  and  Frank  E.  Barber, 
both  of  Brattleboro,  for  defendant 

WATSON,  O.  J.  This  is  an  action  of  tort 
to  recover  for  injuries  to  person  and  dam- 
ages to  property.  During  the  course  of  the 
trial  the  case  was  discontinued  as  to  de- 
fendant Cobb,  and  we  hereinafter  use  the 
word  "defendant"  as  referring  to  Martell 
only.  The  verdict  was  for  the  plaintifr.  The 
case  is  here  on  defendant's  exceptions. 

The  act  of  defendant  of  which  complaint  - 
is  made  was  done  within  the  limits  of  the 
incorporated  village  of  Brattleboro,  and  at  the 
intersection  of  Frost  Flat  and  Elm  streets, 
which  intersection  makes  four  comers, 
though  not  all  right-angled.  Elm  street  runs 
northerly  and  southerly,  extending  each  way 
beyond  such  intersection.  At  approximately 
right  angles  therewith  is  Flat  street  running 
easterly,  and  Frost  street  running  westerly. 
At  the  time  In  question  the  plaintiff  was  driv- 
ing a  horse  and  road  cart  westerly  on  Flat 
street,  intending  to  make  a  left-about  turn 
within  the  four  comers ;  and  the  defoidant 
was  operating  an  automobile  on  Elm  street 
going  northerly  toward  and  over  the  crossing 
of  this  intersection.  When  the  plaintifr  was 
within  the  four  comers,  the  exact  place  be- 
ing in  dispute,  the  automobile  operated  by  the 
defendant  ran  against  the  plaintlfTs  cart, 
resulting  in  the  damage  to  It  and  in  the  in- 
juries to  the  plaintiff,  complained  of.  No 
question  as  to  contributory  negligence  by  the 
plaintiff  is  presented,  the  exceptions  taken 
to  the  diarge  of  the  court  upon  that  branch 
of  the  case  not  being  briefed. 

Defendant  excepted  to  the  failure  of  the 
court  to  instruct  the  Jury  that  if  this  was  an 
unavoidable  accident — that  is,  if  it  was  what 
is  known  "as  a  pure  and  simple  accident" — 
the  plaintiff  could  not  recover,  even  though 
he  received  an  injury;  and  in  his  brief  de- 
fendant says  the  court  properly  Instructed 
the  Jury  on  the  questions  of  negligence  and 
contributory  negligence  as  far  as  it  went,  but 
that  it  did  not  go  far  enough,  for  the  law  in 
regard  to  unavoidable  accident,  and  its  ap- 
plication to  and  effect  upon  the  rights  of  the 
parties,  were  not  explained. 

To  be  an  unavoidable  accident  as  to  the  de- 
fendant it  must  have  occurred  without  any 
proximate  negligence  on  his  part.  Exclu- 
sive of  contributory  evidence  of  the  plaintiff, 
the  test  of  liability  is  not  whether  the  injury 
was  accidental,  but  whether  the  defendant 
was  at  fault  Vincent  v.  Stinehour,  7  Vt 
62,  29  Am.  Dec.  145;  Judd  v.  Ballard,  66 
Vt  668,  SO  Atl.  96.  The  words  "mere  acci- 
dent" and  "pure  accident"  have  been  held 
to  exclude  the  idea  of  negligence  (UUman  v. 
Cailcago,  etc,  Ry.  Co.,  112  Wis.  150,  88  N. 
W.  41,  88  Am.  St  Rep.  949),  and  we  think 
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tbe  words  "pnre  and  stinple  acddent"  are  to 
be  ottderstood  aa  having  the  same  edgnlfl- 
cance. 

It  appeared  that  the  automobile  was  pro- 
vided with  a  snitable  horn  for  signaling,  but 
tbe  defendant  did  not  give  any  signal  with 
it,  nor  with  any  other  device  for  signaling, 
when  approaching  the  crossing  of  the  inter- 
section of  streets  where  the  collision  took 
place. 

The  plaintiff's  evidraice  tended  to  show 
that  he  came  down  on  the  north  side  of  Flat 
street,  and  was  west  of  the  center  line  of 
Elm  street  and  north  of  the  center  line  of 
Flat  street  when  struck  by  the  aatomoblle; 
that  when  the  car  first  came  in  sight  of  the 
plaintiff  (and  inferentlally  when  the  plain- 
tiff's team  first  came  in  sight  of  the  defend- 
ant) the  car  was  75  or  80  feet  away,  was 
running  at  a  rate  of  speed  from  20  to  30  or 
85  miles  an  hour,  and  did  not  slacken  in 
speed  before  it  collided  with  the  plalntUfs 
cart;  that,  when  the  car  struck  plaintiff's 
team,  his  horse  was  standing  still  or  just 
moving  westerly;  that,  seeing  the  car  com- 
ing, the  plaintiff  raised  his  left  band  and 
holloed  to  defendant,  and  went  to  gather  up 
his  reins  to  move  along,  but  before  he  could 
get  his  reins  gathered  up  the  car  struck 
Iiim;  and  that,  going  northerly,  as  was  tbe 
defendant,  there  was  ample  room  for  the 
car  to  pass  on  the  right-hand  (east)  side  of 
plaintifTs  team,  there  being  a  clear  space 
of  between  20  and  25  feet,  and  still  be  with- 
in the  limits  of  Elm  street,  to  say  nothing  of 
the  further  room  resulting  from  the  inter- 
section of  Flat  street. 

The  defendant's  evidence  tended  to  show 
that  the  place  of  collision  was  practically  in 
tbe  center  of  the  intersection  of  Flat  and 
Elm  streets,  on  the  east  side  of  the  latter; 
that  he  was  running  the  car  on  the  east  (his 
right-hand)  side  of  Elm  street;  that  as  he 
came  past  the  building  on  the  corner  of  Elm 
street  (being  the  southwest  -comer  of  Flat 
street)  he  saw  the  plaintiff  Just  leaving  the 
northwest  corner  of  Flat  street  (going  west), 
whereupon  defendant  turned  the  car  to  the 
right,  and,  within  a  second  or  two,  the  plain- 
tiff was  struck  by  the  left  side  of  the  car; 
that,  on  seeing  the  plaintiff,  the  defendant 
slowed  down  the  car  as  much  as  he  could; 
that  in  approaching  the  crossing.  Instead  of 
using  the  bom,  he  relied  upon  the  noise  made 
by  the  car  as  a  means  of  signaling,  the  muf- 
fler cut-out  being  open  and  the  noise  such 
that  it  could  be  heard  for  a  long  distance 
away.  Some  of  the  defendant's  evidence,  in- 
cluding his  own  testimony,  tended  to  show 
that  in  coming  along  Elm  street,  and  to  the 
time  of  the  collision,  the  automobile  was  not 
running  at  a  rate  of  speed  exceeding  10  milea 
an  hour,  and  that  plaintiff's  horse  was  going 
at  the  rate  of  20  miles  an  hour,  while  some 
of  his  evidence  tended  to  show  that  the  car 
was  running  at  a  speed  not  exceeding  15 


miles  an  hour  at  the  time  of  the  colUsioo, 
and  that  plaintiff's  team  was  then  standing 
stUI,  the  plaintiff  holloing  and  bis  arms  out- 
stretched. A  written  statement  of  the  ac- 
cident, signed  by  defendant  within  a  week 
after  its  occurrence,  was  put  in  evidence,  in 
which  he  stated  that  he  was  driving  the  au- 
tomobile about  20  miles  an  hour. 

[1]  The  court  charged  the  Jury  that  the 
burden  of  proof  was  with  the  plaintiff,  and 
if  they  found  on  all  the  evidence  that  on 
the  occasion  in  question,  while  the  defend- 
ant was  proceeding  over  Elm  street  imme- 
diately up  to,  and  at  the  point  of,  the  acci- 
dent, he  used  the  care  and  prudence  of  a 
prudent  man,  and  therefore  was  not  negli- 
gent, their  verdict  must  be  for  the  defend- 
ant. As  before  observed,  no  fault  is  found 
with  this  part  of  the  diarge.  It  is  said,  how- 
ever, that  the  court  should  have  gone  fur- 
ther and  instructed  the  Jury  with  reference 
to  the  law  of  unavoidable  accidents.  But 
the  law  of  such  accidents  was,  as  to  the  de- 
fendant, involved  In  the  instraction  given, 
that  in  order  to  recover  the  plaintiff  must 
show  negligence  on  the  part  of  the  defend- 
ant, and,  falling  this,  the  verdict  must  be 
for  the  defendant.  This  eliminates  the  pos- 
sibility of  a  recovery  if  the  Jury  should  find 
an  unavoidable  accident,  and  the  exception 
is  vrtthout  merit.  In  Sowles  v.  Moore,  65 
Vfc  822,  26  AtL  629,  21IiL  R.  A.  723,  the  plain- 
tiff sought  to  recover  the  value  of  a  pair  of 
horses  which  were  drowned  in  Lake  Cham- 
plain,  through  the  alleged  negligence  of  the 
defendants  in  not  properly  guarding  an  open- 
ing in  tbe  lake  where  they  had  been  taking 
ice  near  a  line  of  public  travel.  The  plain- 
tiff's evidence  tended  to  show  that  the  horses, 
wben  being  driven  on  the  lake,  becamo 
frightened,  escaped  from  the  driver,  and  ran 
into  the  opening,  which  was  but  little  guard- 
ed. On  plaintiff's  exception  to  the  charge, 
the  court  said  the  question  whether  the  hors- 
es were  in  such  fright  and  running  at  such 
speed  that  they  would  have  been  turned  from 
their  course  by  such  guards  as  reasonably 
prudent  men  would  have  erected  was  a  ma- 
terial question  of  fact  for  the  Jury  to  decide 
before  they  could  say  whether  defendants' 
negligence  in  respect  to  the  guard  was  the 
cause  of  the  casualty,  and  that  both  ques- 
tions were  Involved  in  the  instruction  that 
the  plaintiff  must  make  out  "that  the  horses 
were  drowned  by  reason  of  the  failure  of  the 
defendants  to  properly  gnard  the  caning.** 
The  Judgment  was  affirmed.  In  the  case  of 
Flanagan  v.  (3hicago  City  Ry.  Co.,  243  111. 
456,  90  N.  E.  68S,  the  question  here  present- 
ed was  raised  by  the  court's  refusal  to  charge 
as  requested,  and  a  similar  holding  was  had. 

[2]  Exception  was  taken  to  the  granting 
of  the  motion  for  a  certified  execution,  on 
the  ground,  in  short,  that  the  evidence  did 
not  warrant  the  finding  by  the  court  that — 
"The  cause  of  action  arose  from  the  willful 
and  malicious  act  of  the  defendant,  and  for  will- 
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fnl  and  maliciooa  Ininrlea  to  tbe  peroon  and 
projierty  of  the  plaintiff,  and  defendant  ought  to 
be  confined  in  close  jail." 

It  la  enough  to  say  that  tbe  evidence  par- 
ticularly noticed  above,  if  believed  In  its 
most  favorable  light  to  tbe  plalntlfF.  afforded 
a  sufBcient  basis  for  tbe  finding.^  Whether 
the  evidence  should  be  so  believed  was  a  mat- 
ter resting  wholly  with  the  trial  court,  and 
Its  dedsion,  based  npon  the  finding  of  such 
facts,  is  not  revlsable  here.  Melendy  v. 
Spaulding,  64  Vt  617;  Sheeran  v.  Rock- 
wood,  67  Vt  82,  80  AO.  689;  Sartwell  ▼. 
Sowles,  72  Vt.  270,  48  Aa  U,  82  Am.  St.  Bep. 
943. 

Judgment  affirmed. 

(M  VL  MS)  '""""^^ 

WAIiKBB  V.  WALEBR  (two  case*). 

(Supreme  CSonrt  of  Vermont.    Windsor. 
Nov,  11, 1918.) 

1.  DivoBCX    «=3l29(17)  —  Adttltebt  —  En- 

DERCK. 

In  a  suit  for  divorce  by  a  wife  against  her 
husband,  wherein  the  husband  filed  a  cross-bill, 
evidence  held  to  support  a  finding  of  adultery 
on  the  part  of  tbe  wife. 

2.  DiVOBCB  «=>104— PlXADIRGB— AHKRDlOCnT. 

In  a  suit  by  a  wife  for  divorce  on  the  ground 
of  refusal  to  support,  wherein  her  husband  filed 
a  cross-bill,  it  was  not  error  to  refuse  to  permit 
the  wife  at  the  close  of  the  evidence  to  amend 
her  i>etition  so  that  it  would  set  up  intolerable 
severity. 
8.  DivoBCK     d=>104— Defensxs— RxcBiiaKA- 

TION— AinSN  DMENT. 

In  a  suit  for  divorce  by  a  wife  on  the 
ground  of  n<Hisupport,  wherein  the  husband  filed 
a  cross-bill  based  on  adultery,  the  wife  might  I 
defend  against  her  husband's  petition  by  way  of 
recrimination  without  an  amendment  of  plead- 
ings. 

4.  DiVOBOK  «=»64— DSTKHSES— AdULTKBT. 

Adultery  committed  by  a  wife  bars  a  suit 
by  her  for  divorce  on  any  ground. 

Exceptions  from  Windsor  County  Court; 
Frank  L.  Fldi,  Judge. 

Suit  by  Olivette  G.  Walker  against  Grover 
C.  Walker  for  divorce,  with  crosa-bill  by  de- 
fendant against  plaintiff.  A  decree  was 
rendered,  granting  a  divorce  to  Grover  O. 
Walker  and  dismissing  the  petition  of  ^ 
Olivette  C.  Walker,  and  the  latter  excepts. 
Afiirmed. 

Argued  before  WATSON,  0.  J,  and 
HASELTON,  POWERS,  TATLOR,  and 
MILES,  JJ. 

Herbert  H.  Blanchard  and  Herbert  O.  Tup- 
per,  both  of  Springfield,  for  Grover  O.  Walker. 

Herbert  G.  Barber,  Frank  E.  Barber,  and 
O.  Menzies  Miller,  all  of  Brattleboro,  for 
Olivette  O.  Walker. 

HASEI/rON,   J.    t1]  We  have  here  two 
petitions  for  divorce  tried  together  In  coun-  j 
ty  court  and  beard  together  here.    Olivette , 
C.  Walker  petitioned  for  a  divorce  firom  her 
husband,  Grover  O.  Walker,  on  the  ground , 
of  refusal  to  support.    Her  petition  was  de- ; 


nled.  Grover  0.  Mked  for  a  divorce  from 
his  wife.  Olivette  CL,  on  tbe  ground  of  adul- 
tery. Hla  petition  was  granted.  Olivette  O. 
brings  excepOona.  She  claims,  as  the  vital 
questloo  In  the  cases,  tbat  tbe  testimcmy  was 
not  snffldmt  In  law  to  support  tbe  finding 
by  the  court  of  adnltery  on  her  part  nie 
testimony  is  referred  to,  and  It  tended  to 
show  the  f (blowing  .facts:  Mr.  and  Mrs. 
Walker  lived  In  Springfield  in  this  sute. 
About  tbe  latter  part  of  September,  1916, 
Mrs.  Walker  became  acquainted  with  one 
Johnaon.  Thereafter  she  went  to  dances 
with  him  at  Bellows  ^alls,  Springfield,  and 
Claremont.  She  ran  around  with  Jobnaaa 
considerably,  told  her  husband  that  tthe  hat- 
ed him  and  liked  Johnson,  and  that  If  abo 
felt  like  going  around  with  Johnscm  she 
would.  March  17,  1917,  Mrs.  Walker  and 
Johnson  attended  a  dance  at  Bellows  Falls. 
From  the  dance  hall  they  went  to  the  Hotel 
Rockingham  and  spent  the  night  in  the  same 
room,  containing  only  one  bed.  To  bring 
about  this  oivortunity  they  registered  aa 
man  and  wife,  and  the  evidence  tended  to 
show  that  both  understood  how  they  were 
registered.  Not  only  did  they  register  as 
man  and  wife,  but  they  registered  under  an 
assumed  name.  These  facts  were  amply 
sufficient  as  circumstantial  evidence  to  sup- 
port a  finding  of  adultery.  Taft  v.  Taft,  80 
Vt  266,  67  Aa.  703,  130  Am.  St  Rep.  984. 
12  Ann.  Cas.  959 ;  Lewis  v.  Roby,  79  Vt  487, 
66  Atl.  624.  118  Am.  St  Rep.  984 :  Undley 
V.  Llndley,  68  Vt  421,  8S  Atl.  349;  State 
V.  North,  90  Vt.  125,  128,  129,  96  AtL  702; 
sute  V.  Brink,  68  Vt  669,  35  Aa  492. 

Mra  Walker  and  Johnson  both  testifled, 
and  both  admitted  staying  together  in  the 
same  bedroom  at  the  hotel  on  the  night  of 
March  17,  1917,  but  both  denied  having  sex- 
ual Intercourse.  They  testified  that  J(4m- 
son  was  taken  suddenly  ill  at  the  dance  in 
question,  and  was  in  great  pain,  and  that 
thereupon  they  went  to  the  hotel  and  regis- 
tered and  occupied  the  same  tiedroom  dur- 
ing the  nl^t  she  making  cold  appllcatirais 
up<m  him  tfarongfaout  the  nlgbt  as  for  ap- 
pendicitis, upon  his  statement  to  her  that 
such  was  his  trouble.  He  testified  that  he 
told  her  he  was  suffering  from  appendicitis, 
bnt  on  trial  he  testified  that  that  was  not 
so,  but  that  he  was  snOsrlng  from  stricture 
following  gonorrhea.  Evidence  as  introduced 
ending  to  show  the  Improliablllty  of  sexual 
intercourse  If  his  condition  was  as  he  claim- 
ed It  to  liave  I)een.  No  one  at  the  hotel  was 
Infbrmed  of  Ills  alleged  suffering,  no  doctor 
was  called.  The  next  morning,  wlthoot 
waiting  tor  breakfast,  they  took  the  train 
for  Springfield,  arriving  there  at  noon  or  a 
little  after.  The  following  day,  which  ac- 
cording to  tbe  calendar  was  Monday,  John- 
son did  a  little  work,  but  on  tbe  Friday  fol- 
lowing he  went  to  a  hospital  in  Rutland  and 
was  there  operated  upon.    He  testlfled  that 
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the  operation  was  for  gtrletnre,  and  wan  made 
by  an  Incision  through  the  bladder.  After 
the  operation,  Mrs.  Walker,  bis  companloo  of 
the  night  in  question,  went  to  Rntland  to  be 
with  him,  and  stayed  there  three  days,  visit- 
ing him  much  as  a  friend,  but  haTlng  noth- 
ing to  do  with  nursing  him. 

Counsel  for  Mrs.  Walker  claimed  that  the 
testimony  of  Mrs.  Walker  and  Johnson  was 
such  that  there  was  really  no  conflict  in  the 
eTld«ice,  and  no  ground  for  the  finding  of 
adultery.  But  it  Is  no  new  thing  for  people 
charged  with  crime  to  deny  it,  and  to  In- 
vent circumstances  to  make  ttaelr  denial 
probable.  It  was  for  the  court  to  weigh 
all  the  evideDce  together,  and  we  are  con- 
vinced and  hold  that  the  whole  evidence  so 
taken  warranted  the  finding  of  the  trial 
court  as  to  adultery  on  the  part  of  Mrs. 
Walker. 

[2]  Near  the  close  of  all  the  evidence, 
counsel  for  Mrs.  Walker  moved  to  be  allowed 
to  amend  her  petition  so  that  It  would  set 
up  intolerable  severity  as  a  ground  for  di- 
vorce. After  some  discussion  the  court  de- 
clined fo  permit  the  amendment  at  the  stage 
to  which  the  cases  had  progressed.  In  so 
ruling  the  court  did  not  abuse  its  discretion. 
Upon  this  question  there  is  no  occasion  to 
cite  authorities. 

[3]  Without  amendment  of  the  pleadings 
It  was,  however,  open  to  Mrs.  Walker  to  de- 
fend against  hw  husband's  petition  by  way 
of  recrimination.  Hemenway  v.  Hemenway, 
65  Vt.  623,  27  Atl.  609;  TllUson  v.  Tllllson, 
63  Vt  411,  416,  417,  22  AtL  531;  Sbadcett 
V.  Shackett,  49  Vt.  145. 

[4]  And  without  condonation,  of  which 
there  Is  no  suggestion,  the  adultery  found 
to  have  been  committed  by  Mrs.  Walker  was 
a  bar  to  her  having  a  divorce  on  any  ground. 
Shackett  v.  Shadcett,  49  Vt.  19S,  197. 

We  have  considered  all  the  exceptions  ror 
lled  on  by  the  excepting  party. 

The  decree  dismissing  the  petltl<m  of 
Olivette  C.  Walker  Is  affirmed.  The  decree 
granting  the  petitlcm  of  Grover  O.  Walker 
Is  aflSrmed. 

(79  N.  H.  TO 

COBB  V.  MOBRISON. 

(Supreme  Court  ot  New  Hampshire,     Merri- 
mack.    Oct  1,  1918.) 

X  Apfeai.  and  £}bb<«  «a»889@)— Bbtibw— 

Necesstit  of  Spbciai.  Piaa. 
Where  release  was  introduced  in  evidence, 
and  issue  as  to  whether  it  was  a  bar  to  suit 
was  folly  tried,  reviewing  court  will  not  inter- 
fere, althouf  h  a  special  plea  setting  up  release 
was  necessary. 
2.  Action  on  thi  Cask  «=35— UhIaAwfxji,  Ih- 

tebtkbencit  with  election— evidence. 
In  case  to  recover  for  alleged  unlawful  in- 
terference by  defendant  member  of  school  board 
with  plaintiiE's  re-election  as  sdiool  superintend- 
ent evidence  held  insufficient  to  show  interfer- 
ence by  defendant  after  the  date  when  the  par- 
ties had  a  settlement 


a.  Reucask  «5>67(2)— S^ttd  ir  Pbocdbino— 

Evidence. 
In  the  absence  of  evidence  that  plaiotiff  re- 
lied on  defendant's  silence,  or  that  he  would 
not  have  signed  a  release  if  there-had  been  a  full 
disclosnre  of  the  facts  and  circmnstauces,  the 
charge  of  fraud  in  obtaining  the  release  cannot 
be  sustained. 
4.  Rblxasb  «s>3S— Faou  Constjkuated  Aots 

— SUBSEQTTENT  AcTS   INCLUDED. 

A  release  from  liability  for  acts  theretofore 
done  will  bar  suit  for  injuries  due  to  effect  of 
such  conduct,  although  effect  did  not  become 
manifest  until  a  later  date. 

Transferred  from  Superior  Court,  Merri- 
mack County;    Sawyer,  Judge. 

Action  by  Ernest  Cobb  against  Obe  G.  Mor- 
rison. Defendant's  motion  for  nonsuit,  at 
close  of  plaintilTs  evidence,  was  granted. 
Case  transferred  on  plaintiff's  exception. 
Exception  overruled. 

Robert  W.  Upton  and  Joseph  W.  Worthen, 
both  of  Concord,  for  plalntltC.  Frank  P.  Til- 
ton,  of  Laconla,  and  Martin  ft  Howe,  of  Con- 
cord, for  defendant 

PEASLEE,  J.  The  plaintiff  was  superin- 
tendent of  schools  for  the  supervisory  district 
consisting  of  the  towns  of  Xilton,  Nortbfleld, 
and  Belmont  and  the  defendant  was  a  mem- 
ber of  the  school  board  of  the  Tiiton-North- 
field  union  district,  which  is  included  In  the 
supervisory  district.  The  evidence  tended  to 
prove  that  the  defendant  was  opposed  to  su- 
pervision generally,  and  particularly  to  the 
plalntUTs  work,  and  that  the  defendant, 
prior  to  June  11, 1910,  had  been  active  in  <^ 
posing  the  plaintiff's  wishes,  and  In  inducing 
other  members  of  the  school  boards  to  vote 
against  the  plaintiff's  re-election. 

The  plaintiff  employed  counsel  to  obtain  re- 
dress for  the  defendant's  alleged  infringe- 
ment of  the  plaintiff's  rights  in  the  premises, 
a  suit  was  threatened,  and  on  June  11th  par- 
ties and  their  counsel  met  to  consider  their 
differences.  After  some  discussion  they  came 
to  an  agreement  and  the  plaintiff  gave  the 
following  release: 

"Tilton,  N.  H.,  June  11,  19ia 

"All  matters  of  discussion  between  Obe  G. 
Morrison  and  myself  having  been  amicably  ad- 
justed, I  hereby  agree  to  rrfrain  from  bringing 
any  action  agamst  said  Morrison  for  slander  or 
other  matters  that  have  occurred  before  this 
date,  and  will  not  be  a  party  to  any  suit  against 
him  concerning  school  matters  in  the  town  of 
Tilton  and  Northfidd,  N.  H.,  arising  before  this 
date." 

He  now  claims  that  this  release  Is  not  a 
bar  to  the  present  suit  for  several  reasons: 

[1]  I.  The  release  was  not  pleaded.  There 
Is  no  occasion  to  Inquire  whether  a  special 
plea  setting  up  the  release  was  necessary  at 
common  law.  The  release  appeared  in  evi- 
dence, the  plaintiff  had  full  onx>rtunlty  to 
answer  it.  If  he  could,  and  he  attempted  to 
do  so.  The  Issue  was  fully  tried.  If  It  ap- 
pears to  the  trial  court  that  Justice  and  con- 
voilence  require  the  filing  of  a  special  plea. 
It  can  be  done  now. 
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[2]  IL  It  la  dalmed  that,  after  the  set- 
tlement on  June  11,  the  defendant  Interfered 
with  the  plaintiff's  attempt  to  be  re-elected 
on  June  17,  1010.  There  Is  no  substantial 
evidence  of  such  Interference.  The  datm  is 
that  the  defendant  then  went  to  Belmont  In 
company  with  one  Sanborn,  and  Induced 
committeemen  of  that  town  to  vote  against 
the  plaintiff.  The  defendant  denied  going  to 
Belmont  after  June  11,  except  upon  one  oc- 
casion, when  at  the  dose  of  a  day's  business 
he  and  Sanborn  went  there  upon  a  trip 
which  did  not  include  any  visit  to  the  com- 
mitteemen claimed  to  have  been  influenced. 
A  witness  testified  to  seeing  the  defendant 
and  Sanborn  "In  the  village  of  East  TUton 
Just  before  they  crossed  the  bridge  leading  In- 
to Belmont,"  that  this  was  "the  very  first  of 
June,"  that  as  he  remembered  It  was  after  the 
written  reslgnaUon,  and  that  he  was  unable 
to  state  the  time  of  day,  but  as  between  fore- 
noon and  afternoon  was  of  the  Impression 
it  was  the  former.  There  was  no  other  evi- 
dence on  the  question.  The  utmost  that  can 
be  said  is  that  the  defendant  was  shown  to 
be  on  a  road  in  Tilton  leading  to  Belmont  at 
the  time  in  question.  Whether  he  then  went 
to  Belmont,  or  stopped  short  of  there,  or 
turned  off  on  a  side  road,  is  left  wholly  to 
conjecture. 

[3]  III.  It  is  said  that  the  release  was  ob- 
tained by  fraud,  in  that  the  defendant  did 
not  disclose  to  the  plaintiff  the  fact  that  in- 
fluence had  theretofore  been  brought  to  bear 
upon  the  committeemen.  The  parties  were 
dealing  at  arm's  length.  Each  was  repre- 
sented by  counsel,  and  the  subject  of  having 
seen  other  committeemen  was  not  mentioned. 
There  was  no  representation  by  the  defend- 
ant, either  express  or  implied,  that  he  was 
disclosing  to  the  plaintiff  the  full  extent  of 
the  wrong  done,  In  order  that  the  plaintiff 
might  correctly  estimate  his  damages.  The 
extent  of  the  defendant's  activities  does  not 
appear  to  have  been  discussed.  The  point  of 
the  negotiations  seems  to  have  been  that  the 
defendant  had  been  active  against  the  plain- 
tiff, and  was  to  retire  from  the  whole  affair. 
There  is  no  suggestion  In  the  evidence  that 
the  plaintiff  relied  upon  the  defendant's  si- 
lence and  was  deceived  by  It  The  plaintiff 
did  not  testify  to  any  reliance  whatever  iipon 
what  the  defendant  said,  or  upon  his  silence, 
nor  that  the  release  would  not  have  been 
given  if  there  had  been  a  full  disclosure.  In 
the  absence  of  some  evidence  of  such  facts, 
the  charge  of  fraud  in  obtaining  the  release 
cannot  be  sustained.  Connelly  v.  Brown,  78 
N.  H.  103,  60  AU.  750,  and  cases  dted. 

[4]  IV.  The  damage  alleged  not  accruing 
until  after  the  settlement  was  made,  it  Is  ar- 
gued that  the  cause  of  action  did  not  then 
exist,  and  that  therefore  It  was  not  the  intent 
to  bar  it  by  the  release.  The  contenti(»  does 
not  require  extended  consideration.  The 
evident  purpose  of  the  writing  was  to  rdease 


all  liability  tor  acts  theretofore  done.  Whetli- 
er  a  cause  of  action  had  then  accrued  Is  im- 
materiaL  The  argument  that  the  defendant's 
interference  bad  not  then  been  consummated, 
so  far  as  action  on  his  part  was  concerned, 
is  not  supported  by  the  evidence.  On  the  tes- 
tln)ony,  his  Interference  was  then  a  thing  of 
the  past.  The  effect  of  this  conduct  upon 
others  might  be  manifested  at  a  later  date, 
but  the  release  affords  no  evidence  of  an 
intent  to  reserve  the  right  to  recover  for  past 
wrongs  which  might  cause  future  loss. 

The  nonsuit  was  properly  ordered. 

Exception  overmled. 

"™™~        <»  N.  J.  Bq.  Kl) 

COLE  V.  COLE.    (No.  42/241.) 

(Court  of  Chancery  of  New  Jersey.     Sept  6, 
1918.) 

fBvttabiu  (tf  the  OomrtJ 

Habeas  Cobfds  9=999(3>— Cdsiodt  or  Chii.d 
—Grant  to  Stbakoer. 
The  court  may,  in  determining  the  custody 
of  infant  children  after  divorce,  award  the  cas- 
tody  to  a  stranger  if  drcumstances  of  weight 
and  importance  connected  with  the  welfare  of 
child  exist  to  overbear  the  strict  legal  rights  of 
the  parents. 

Habeas  corpus  by  Hulda  A.  Cole  against 
Obedlah  S.  Cole,  for  custody  of  a  child,  Win- 
ifred Col&  Decree  awarding  the  custody  of 
the  infant  to  her  aunt 

John  P.  Manning,  of  Newark,  tor  com- 
plainant 

Charles  M.  Mason,  of  Newark,  for  defeid- 
ant 

liANE,  V.  O.  After  I  had  determined  Oiat 
cross-petitioner  was  entitled  to  a  decree  for 
divorce  on  the  ground  of  adultery,  and  had 
awarded  the  custody  of  the  Infant  chUd,  Win- 
ifred, to  the  father  (complainant  not  ap- 
pearing upon  the  hearing),  application  was 
made  to  open  the  proofs,  and  I  heard  fur- 
ther testimony  bearing  upon  the  permanent 
custody  of  the  child.  The  diild  was  brought 
before  me  as  if  upon  habeas  corpus  in  aid  of 
the  exerdse  by  this  court  of  its  general  Ju- 
risdiction as  parens  patriae.  The  father 
lives  with  his  mother,  a  widow  of  upwards  of 
60  years  of  aga  The  child,  a  girl  of  6. 
has  been  in  the  custody  of  an  aunt,  a  sister 
of  the  mother,  for  a  considerable  space  of 
time.  The  mother  desires  that  the  child 
should  remain  with  the  aunt,  the  father 
that  she  should  be  given  to  him,  so  that  she 
may  be  brought  up  by  Ills  mother. 

For  reasons  whldi  I  announced  orally  at 
the  condusion  of  the  hearing,  and  which  I 
will  not  rdterate,  I  readied  the  conclusion 
that  the  welfare  of  the  dilld  required  tliat 
it  should,  at  this  time,  be  left  with  the  aunt. 
The  question  was  then  raised  as  to  the  po'vr- 
er  of  the  court  to  award  the  custody  of  tbe 
dilld  to  the  aunt,  the  father  being  anxions 
to  take  it 
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The  statute  provides  that  after  a  decree  for 
divorce,  the  court  may  make  such  order 
touching  the  care,  custody,  and  maintenance 
of  the  children  as  the  circumstances  of  the 
parties,  and  the  nature  of  the  case,  shaU 
render  fit,  reasonable,  and  Just.  Section  25, 
Divorce  Act,  2  Comp.  St.  1910,  p.  2035.  An 
Act  Concerning  Infants,  {  0  (arbitrary  sec- 
HoD  21,  2  Comp.  Stat.  p.  2810),  provides  that 
in  making  an  order  or  decree  relative  to  the 
custody  of  children,  the  rights  of  both  par- 
'  ents,  in  the  absence  of  misconduct,  shall  be 
held  to  be  equal,  and  the  happiness  and  wel- 
fare of  the  children  shall  determine  the  cus- 
tody or  possession.  In  Blcbards  v.  Collins 
(1880)  45  N.  3.  Bq.  283,  17  Atl.  831,  14  Am. 
St.  Bep.  726,  It  was  held  that  while  the  par- 
ents had  the  strict  legal  right,  the  Court  of 
Chancery  may.  In  the  exercise  of  its  In- 
herent Jnrlsdlctlon,  permanently  fix  the  sta- 
tus of  Infants,  even  In  disregard  of  the  strict 
legal  rights  of  parents,  where  the  welfare 
of  the  infants  requires  It 

This  case  is  Important  because  many  of  the 
circumstances  w^ch  Induced  the  court  to 
award  the  custody  of  the  child  to  a  stranger 
are  present  in  the  instant  case.  Richards 
V.  Ck)lllns  has  been  uniformly  cited  with 
aitproval. 

In  the  matter  of  Cunningham's  Case,  61 
N.  J.  Eq.  454,  48  AtL  391,  Vice  Chancellor 
Stevens  refused  to  award  to  the  mother  the 
custody  of  a  16  year  old  child  as  against 
the  House  of  the  Good  Shepherd,  although 
that  institution  had  no  legal  authority  to 
hold  the  child.  Vice  Chancellor  Learning,  in 
Kopdnski  v.  Richardson,  94  Atl.  32,  after 
quoting  from  Richards  v.  Collins,  supra,  said: 

"It  will  thus  be  seen  that  a  child  cannot  be 
lawfully  regarded  as  a  mere  inanimate  chattel 
which  mast  be  restored  to  the  lawful  owner  in 
all  circumstances.  Like  the  parent,  the  child 
has  rishts,  and  the  strict  legal  rights  of  a  father, 
as  such,  can  only  be  enforced  in  tiiis  court  with 
proper  regard  to  the  beat  interest  of  the  child." 

Vice  Chancellor  Stevenson,  In  Re  Plynn,  87 
N.  J.  BSq.  413,  quoted  from  Richards  v.  Col- 
lins, at  page  416, 100  Atl.  861,  863. 

The  considerations  which  ought  to  Influ- 
ence the  court  are  referred  to  in  the  cases 
above  dted,  and  in  Giffea  v.  Gascolgne,  60 
N.  3.  Bq.  266,  47  Atl.  25,  and  Titus  v.  Mc- 
Oloskey,  67  N.  J.  Eq.  709,  63  Atl.  244.  Giv- 
ing all  due  consideration  to  the  legal  right 
of  the  parents,  and  to  the  rule  that  that 
right  will  be  recognized,  unless  circum- 
stances of  weight  and  importance  connected 
with  the  welfare  of  the  child  exist  to  over- 
bear it,  and  that  it  is  not  suSldeftt  that 
greater  material  benefits  will  be  secured 
by  the  child  In  the  custody  of  a  stranger,  X 
am  still  of  the  opinion  that  the  custody  of 
the  child  at  this  time  Should  be  committed  to 
the  aunt,  and  wHl  advise  an  order  to  that 
effect  I  think  that  the  fact  that  the  moth- 
er desires  the  child  left  In  the  custody  of 
the  aunt  is  entitled  to  some  consideration. 


Vice  Chancellor  Stevens  declined  to  pass  up- 
on a  similar  question  because  not  neces- 
sary in  Cunnln^am's  (^ase. 

The  order  to  be  made  will  provide  for  the 
right  of  visitation  by  the  father  and  the 
grandmother  at  certain  intervals,  for  visits 
by  the  child  to  the  father  and  grandmother, 
and  will  direct  and  enjoin  all  of  the  par- 
ties hereto,  including  the  father,  the  grand- 
mother, the  aunt  and  the  mother,  not  to 
take,  or  permit  to  be  taken,  the  child  out  of 
the  Jurisdiction  of  this  court  without  an 
order  of  this  court  first  obtained.  The  or- 
der will  be  so  drafted  that  a  disobedience 
of  It  will  constitute  a  crime  committed  with- 
in this  state,  so  that  any  person  guilty  may 
be  extradited,  and  counsel  drawing  the  or- 
der should  have  regard  to  the  case  of  State  v. 
Dudley,  89  N.  J.  liaw,  42,  97  Atl.  772,  and  to 
the  form  in  which  the  statutes  providing  for 
the  crime  of  desertion  are  drawn.  If  the  rec- 
ord does  not  show  that  the  aunt  is  a  formal 
party  to  the  proceedings,  it  should  be  perfect- 
ed. This  may  be  done,  if  not  already  done,  by 
the  award  of  a  writ  of  habeas  corpus,  direct- 
ed to  her,  her  return  thereto,  and  traverse  by 
the  husband  and  a  consolidation  of  the  di- 
vorce case  and  of  the  habeas  corpus  proceed- 
ings for  trial. 

Settle  decree  and  order  on  three  days'  no- 
tice. 

The  order  will  also  reserve  the  right  to 
any  party  to  hippls  for  a  modification  at  any 
time. 

IK  N.  J.  Bq.  608) 

BOWBBS  T.  BCWERS.    (No.  8.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  31,  1918.) 

DiVOBOK    d=>129(16)— EVIDKNOE— StrTFICIENOT 

— ADXTvnsKr, 
Evidence  of  defendant's  ccmdact  with  co- 
respondent held  sufficient  to  sustain  decree  of 
divorce  on  ground  of  adultery. 

Appeal  from  Court  of  Chancery. 

Action  for  divorce  by  Jessie  Louise  Bowers 
against  John  O.  Bowers.  Decree  for  plain- 
tiff, and  defendant  appeals.    Decree  affirmed. 

The  following  Is  ttie  oidnlon  of  the  Vice 
Chancellor: 

"This  is  an  action  for  divorce  on  the  ground  of 
adnltcry.  While  there  was  no  direct  proof  of  the 
commission  of  the  offense,  the  testimony  satisfied 
me  that  the  defendant  and  corespondent  had 
both  the  inclination  and  the  opportunity  to  com- 
mit the  act,  and  on  the  conclusion  of  the  hearing 
I  announced  that  I  was  satisfied  of  their  guilt 
and  would  advise  a  decree  for  the  petitioner. 

"The  parties  were  married  on  March  17,  1^2, 
and  for  Bii  years  prior  to  the  filing  of  the  peti- 
tion they  had  resided  in  Metnchen,  Middlesex 
county,  where  defendant  conducted  a  garage 
business.  Petitioner  is  about  53  years  old  and 
the  defendant  is  about  4  years  younger.  The  co- 
respondent, Mrs.  Waite,  has  been  an  acquaint-  - 
ance  of  theirs  for  some  years,  and  in  June, 
1915,  she  moved  to  162  Chadwick  avenue,  New- 
ark. Petitioner  first  noticed  an  intimacy  be- 
tween him  and  Mrs.  Waite  in  October,  1913.  In 
July,  1914,  she  told  her  husband,  who  had  been 
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staying  oat  at  night  nntn  2.  3,  or  4  o'clock  in 
the  morning,  that  be  woald  nave  to  give  her  up 
or  give  up  Mrs.  Waite,  to  which  he  made  no  re- 
ply. That  same  night  she  spoke  to  Mrs.  Waite, 
telling  her  she  had  broken  np  her  home,  to 
which  Mrs.  Waite  replied,  'Oh,  yea;  I  beUeve 
Leonard  (her  son)  had  something  to  say  about 
that  this  afternoon;'  and  added,  'You  go  down 
the  block  and  go  home  and  mind  your  own  busi- 
ness.' After  this  defendant  neglected  petitioner, 
left  her  alone  night  after  night,  even  when  she 
was  ill,  and  never  took  her  riding  in  his  automo- 
bile, and  they  did  not  speak  to  each  other  ex- 
cept when  absolutely  necessary,  and  he  showed 
no  affection  for  her,  and,  although  he  paid  the 
household  bills,  he  refused  to  give  her  any  mon- 
ey. His  excuse  is  that  if  he  gave  her  money 
she  would  spend  it  in  employing  detectives  to 
get  evidence  against  him. 

"A  few  days  after  petitioner  had  spoken  to  de- 
fendant and  Mrs.  Waite  about  their  relations, 
she  again  spoke  to  her  husband  on  the  subject, 
and  he  told  her,  'Xou  can  have  anything  you  like 
or  you  ask  for,  but  I  will  go  with  any  woman  I 
damn  please.' 

"Since  March,  1914,  petitioner  and  defendant 
have  not  cohabited  and  have  occupied  separate 
rooms.  And  while  Mrs.  Waite  lived  in  Metuch- 
«n  defendant  occasionally  took  meals  at  her 
home,  and  after  her  removal  to  Newark  h»  was  a 
very  frequent  visitor  to  her  home,  calling  there 
three  or  four  times  a  week,  apparently  driving 
from  Metuchen  to  Newark  m  his  car.  He  usu- 
ally arrived  late  at  night  and  left  very  early  in 
the  morning,  leaving  usually  from  1  to  4  a.  m. 
During  this  time  people  living  across  the  street 
saw  bim  hugging  and  kissing  Mrs.  Waite  while 
•he  was  dressed  only  in  her  nightgown,  or  in 
nightgown  and  some  wrap  over  it.  Petitioner 
herself  saw  some  of  this  conduct  while  boarding 
opposite  Mrs.  Waite's  for  a  few  days  in  Novem- 
ber, 1015.  On  December  7,  1915,  petitioner 
dosed  her  home  in  Metuchen  and  moved  to  161 
Chadwick  avenue,  opposite  Mrs.  Waite's,  where 
she  obtained  board  with  a  Mrs.  Kratzig,  for  the 

gurpose  of  obtaining  what  evidence  she  could  of 
er  husband's  visits  to  Mrs.  Waite's,  and  she 
remained  there  about  three  months,  and  saw  her 
husband  leaving  the  Waite  house  nearly  every 
morning  and  arriving  there  nearly  every  eve- 
ning. She  and  others  saw  defendant  and  Mrs. 
Waite  out  riding  in  the  automobile  at  late  hours 
of  the  night  or  in  the  early  hours  of  the  morn- 
ing. They  saw  the  affectionate  greetings  ex- 
changed between  them  when  he  left  in  the  morn- 
ing. Mrs.  Waite  was  seen  to  put  her  arms 
around  him  and  kiss  him  while  they  were  sitting 
in  the  front  room  of  her  home,  and  Mrs.  Waite 
taunted  and  laughed  at  Mrs.  Bowers  when  she 
met  her  on  the  street  Defendant  admits  call- 
ing at  Mrs.  Waite's  frequently  after  her  re- 
moval to  Newark,  at  late  hours  of  the  night,  and 
leaving  at  early  hours  in  the  morning.  He  states 
that  the  calls  were  made  because  he  and  Mrs. 
Waite's  20  year  old  son  were  working  together 
on  an  engineering  course  in  some  correspondence 
school ;  and  when  petitioner  closed  their  home 
he  began  to  board  with  Mrs.  Waite,  and  is  still 
boarding  with  her,  because  he  claims  there  is  not 
«  suitable  place  in  Metuchen.  where  he  carries 
on  business,  in  which  he  could  board;  but  the 
testimony  shows  that  this  is  not  true.  Defend- 
ant and  Mrs.  Waite  deny  that  any  illicit  rela- 
tions exist  between  them ;  they  claim  Mrs.  Bow- 
ers is  unreasonably  jealous  and  is  of  a  nagging 
disposition.  She  impressed  me  as  a  very  mild, 
respectable  woman,  saddened  by  the  trouble  that 
■  had  come  upon  her  and  by  the  breaking  up  of 
her  home ;  and  her  appearance  and  conduct  up- 
on the  witness  stand,  and  the  manner  in  which 
she  gave  her  evidence,  were  in  marked  contrast 
to  the  -brazen,  cynical,  and  indifferent  conduct 
and  manner  of  the  defendant  and  Mrs.  Waite. 


In  fact,  the  defendant  seemed  to  realize  the  un- 
pleasant position  in  which  he  was  placed  much 
more  than  Mrs.  Waite  did,  who  treated  the  of- 
fense with  which  she  was  charged  in  the  lightest 
possible  manner.  A  sample  of  her  denial  is 
shown  by  the  following  extract  from  her  testi- 
mony when  being  examined  by  counsel  for  de- 
fendant: 'Did  he  ever  kiss  you?  A.  No,  sir; 
when  that  happens,  I  want  to  be  alone,  not  witii 
an  audience.'  Again,  on  cross-examination,  she 
stated  defendant  Informed  her  that  she  had  been 
named  as  corespondent  in  this  case  when  he 
asked  for  board,  and  then:  'Q.  Notwithstanding 
that  he  acquainted  yon  with  the  fact  that  you 
were  openly  charged  as  the  corespondent  in  this 
case,  you  nevertheless  permitted  the  doors  of 
your  home  to  be  opened  to  him?  A.  Surely. 
Q.  The  mere  fact  that  you  were  charged  as  a  co- 
respondent in  this  caae  of  record,  you  opened 
the  doors  of  your  home  and  said  there  is  nothing 
there  from  which  the  public  can  gather  any- 
thing? A.  No.  Q.  Is  that  the  only  answer  yon 
can  give  me?    A.  Yes.' 

"I  cannot  believe  an  innocent  woman  would 
act  or  testify  as  Mrs.  Waite  has  done  in  this 
case.  The  excuse  offered  by  the  defendant  for 
boardihg  with  her,  even  while  this  case  has  been 
pending  and  the  bearing  held,  is  so  flimsy  that 
it  cannot  be  believed.  I  am  convinced  defendant 
and  Mrs.  Waite  committed  the  offense  charged, 
and  that  petitioner  has  shown  herself  entitlea  to 
a  decree.'' 

Russell  Watson,  of  New  BninsvrldE,  for  ap- 
pellant A.  a  Streitwolf,  of  New  Brunswick, 
for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  tor  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice 
Oiancellor  FOSTER. 


HARLOW  et  aL  T.  WELD.    (No.  43Z) 

(Supreme  Court  of   Rhode  Island.     Nov.  2L, 
1918.) 

Wills  «=96Se(l)  —>  CoKarBucnoN  —  TBtrBTS 
— Tbbmiwation. 
Though  a  will  directs  that  the  property  shall 
be  kept  together  antQ  the  death  of  every  annui- 
tant the  tmst  might  be  terminated  in  part  and 
the  remainder  of  the  estate  distributed  on  the 
consent  of  all  living  annuitante,  upon  retaining 
a  sufficient  amount  to  secure  the  payment  of 
the  annuities,  in  view  of  tlie  intent  of  the  testa- 
tor as  exhibited  by  the  will  as  a  whole. 

Certified  Questions  from  Superior  Conr^ 
Newport  County. 

Suit  by  J.  Edwards  Harlow,  trustee,  and 
others,  against  Mary  Weld,  for  the  construc- 
tion of  tlie  will  of  William  G.  Weld,  deceased. 
On  certified  questlonB.    Questions  answered. 

Sheffield  &  Harvey,  of  Newport,  for  com- 
plalnamta. 

Charles  H.  Koehne^  Jr^  of  Newport,  tor 
veBpondeat. 

PWt,  CURIAM.  The  trostees  tinder  the 
will  of  WUIiam  G.  Weld,  late  of  Newport. 
R.  I.,  together  with  all  of  the  living 
ben^daries  thereunder,  except  the  defend- 
ant who  is  the  residnary  devisee  of  the  cor- 
pus of  the  trost  estate,  have  Joined  as  oom- 
platnants  in  a  Mil  for  oonstmction  of  cer- 
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tain  parts  of  the  wfU,  and  tor  InBtractiona  to 
the  trustees  as  to  the  dlBiK)eltlon  of  the  corxma 
of  the  trust  fond. 

The  will  and  first  codldl,  after  giving  cer- 
tain spedflc  beqnests  and  legacies,  vest  In 
trustees  all  of  the  residuary  estate,  and  after 
providing  for  the  use  and  occupation  of  cei^ 
tain  dwelling  houses,  and  for  the  care  and 
upkeep  thereof,  direct  the  payment  by  the 
trustees  of  certain  annual  sums,  amounting 
in  the  aggregate  to  $8,600,  to  certain  persons 
named  in  the  will  and  to  the  survivors  of 
them  until  the  death  of  the  last  snnivor. 
The  will  then  provides  as  follows: 
"BHfth.  I  direct  my  trtuteea  to  pay  over,  after 
deducting  all  chaises,  annaities,  and  gUts,  the 
1>a]ance  of  the  net  mcome  of  all  of  my  estate,  in 
quarterly  payments,  to  my  wife,  Caroline  L. 
Weld;  on  the  event  of  her  death  or  second  mai^ 
riage,  I  direct  my  trustees  to  pay  over  the  whole 
income  (except  as  before  disposM  of)  to  my  last 
son,  Charles  GoddArd  Weld  (after  the  death  of 
my  wife  or  second  marriage).  I  repeat  that  all, 
all  the  income  most  be  paid  over  to  Charles  O. 
Weld,  as  long  as  he  shall  live;  on  the  deatii  of 
this  last  son,  then,  the  trostees,  or  their  succes- 
sors, mast  band  over  the  entire  estate,  in  what- 
ever it  may  consist  of,  to  any  grandchildren  of 
mine,  that  may  be  bom  and  Ilvmg  after  date  of 
this  will.  Should  there  be  no  grandchild  living 
after  the  death  of  my  wife  and  my  only  son, 
then  the  tmstees  will  hand  over  my  entire  es- 
tate, as  It  then  exists,  to  any  great-grandchildren 
there  may  be  of  mine,"  etc. 

The  said  will  also  provldea: 

"I  give  my  trustees  unlimited  powers,  but  none 
of  the  principal  of  this  estate  is  to  be  sold  or 
exchanged  unless  par  Is  obtained  for  the  rail- 
road tionds,  but  (with  the  exception  of  the  gifts 
outright)  is  to  be  kept  together,  until  after  the 
-death  of  everjr  individual  who  is  named  as  an  an- 
nuitant in  this  will." 

It  appears  that  the  said  Charles  O.  Weld 
^ed  before  bis  mother,  June  18,  1911;  that 
<3arollne  li.  Weld,  widow  of  the  testator,  did 
not  remarry  and  died  April  14,  1918;  that 
the  defendant,  Mary  Weld,  is  the  grand- 
•danghter  and  only  mirvlvlng  grandchild  of 
the  testator,  and  is  the  person  entitled  to  take 
under  the  provlslona  of  the  "fifth"  clause 
above  quoted. 

The  prayer  of  the  bill  aaks  for  iiutrao- 
tlons  as  follows: 

"(3)  That  your  honon  wiU  construe  and  de- 
-termme  the  true  intent  and  meaning  of  the  said 
provisions  of  the  said  will  of  William  O.  Weld, 
and  may  instruct  and  direct  your  orators,  as 
-trustees  under  said  will,  as  to  tbeir  duties  with 
reflerence  to  the  said  residuary  estate  and  the 
times  when  and  to  whom  they  shall  pay  over  the 


"(4)  And  if  it  shall  be  the  direction  of  your 
honors  that  your  orators  should  set  aside  a  snffl- 
-cioit  fund  to  provide  for  the  payment  of  the  said 
annuities  aggregating  $6,600  per  annum,  before 
distributing  the  balance  of  the  said  residuary  es- 
tate, that  your  honors  win  determine  the  secu- 
rities and  the  amount  thereof  that  should  be  so 
reserved,  and  direct  and  instruct  your  orators 
with  respect  to  the  same." 

These  questions  as  to  the  constructloa  of 
the  will  and  the  powers  and  duties  of  the 
trustees  arise  from  an  apparent  inconsistency 
between  the  direction  contained  in  the  "fifth" 
clause  above  quoted,  via.,  "the  trustee^  or 
lMA.-e3 


Ouix  mecamon,  must  hand  over  the  eotin 
estate.  In  whatever  it  may  consist  of,  to  any 
grandchildren  of  mine^  that  may  be  bom  and 
Uvlng  after  date  of  this  wlU,"  aod  the  di- 
rection, as  t»  the  prlndpal  of  the  estate,  con- 
tained in  the  last  clause  quoted,  viz.,  "but 
(with  the  excq;»tion  of  the  gifts  outright) 
Is  to  be  k^t  together,  until  after  the  death  of 
every  individual  who  Is  named  as  an  annu- 
Itant  in  this  wUI." 

The  above-quoted  clause  was  before  this 
court  for  constructioii  as  to  the  powers  of 
the  tmstees  to  sell  and  to  invest  and  rein- 
vest  In  Wdd  v.  Wdd,  23  B.  I.  811,  60  Atl. 
tfO,  and  it  was  there  held,  in  effect,  that  the 
trustees  were  to  have  full  powers  of  manage- 
ment, and  of  investment  and  of  reinvestment, 
and  of  sale  in  their  discretion,  subject  to  the 
exception  that  the  railroad  bonds  should  be 
retained  until  th^  could  be  sold  at  par.  The 
court  there  gave  a.  reasonable  construction  to 
language  whldi  was  apparently  inconsistent 
and  repugnant. 

So  in  the  case  at  bar  we  think  the  repug- 
nancy and  Inconsistency  of  the  language  above 
quoted  is  more  apparent  than  real.  We  do 
not  find  that  by  the  language  last  quoted  it 
was  the  plain  intention  of  the  testator  to 
override  his  positive  direction  that  the  trus- 
tees "must  hand  over  the  entire  estate 
*  *  *  to  any  grandchildren,"  etc.  It  is 
plain  from  a  reading  of  the  whole  will, 
"every  word  in  this  will  being  written  by 
my  own  hand,"  as  the  testator  says  at  the 
conclusion,  that  there  are  several  slight  am- 
blgultlee  and  inconsistencies  thwein,  which 
may  have  arisen  from  lack  of  legal  advice 
and  tram  lack  of  skill  in  clearly  stating  his 
Intentions.  We  think  that,  in  the  provisions 
wbldi.  llteially  interpreted,  would  in^rase 
Umitationa  upon  the  "unlimited  imwers"  giv- 
en to  the  trustees  in  the  last-quoted  clause, 
the  testator  was  rather  vaguely  expressing 
a  deslr6  that  the  trustees  Elionid  not  indulge 
In  unnecessary  duuiges  of  Investment,  but 
should,  so  far  as  possiUe,  keep  his  estate 
together  as  he  had  left  it  for  the  security 
of  income  for  the  benefit  of  his  wife  and  his 
only  son,  and  of  the  annuitants. 

It  appears  that  the  entire  estate  In  the 
hands  of  the  trustees  is  valued  at  upwards 
of  $8,000,000.  It  also  appears  that  the  only 
active  duty  of  the  trustees  now  remaining  to 
be  performed,  beyond  the  management  of 
the  estate,  is  the  payment  of  $5,600  annually 
out  of  the  Income  to  the  survivors  of  the  11 
annuitants,  some  8  In  number  at  the  date  of 
filing  the  bill  (May  26,  1018),  aU  of  whom  ap- 
pear Joined  with  the  tmstees  as  parties  com- 
plainant, and  represented  before  the  court 
by  counsel,  and  joining  in  tlie  prayers  for 
constrac^on. 

It  is  suggested  and  urged  in  effect  by  coun- 
sel for  all  these  complainants,  as  weU  as  by 
the  counsd  and  guardian  ad  litem  for  the  de- 
fendant, Mary  Weld,  that  it  is  hardly  con- 
ceivable that  the  testator.  If  )>e  had  foreseen 
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the  present  8lti:ation  of  affairs,  would  Inten- 
tionally have  directed  that  an  estate  of  up- 
wards of  $3,000,000.  with  an  annual  income 
of  upwards  of  $120,000,  shonld  be  kept  to- 
gether as  a  whole  solely  for  the  secarlty  of 
an  annual  payment  of  $5,G0O  for  an  Indefinite 
period,  which  may  last  for  25  years.  And  it 
is  further  urged  that  the  substantial  inten- 
tion of  the  testator,  as  shown  from  the  whole 
will,  can  best  be  carried  out  by  directing  the 
trustees  to  continue  to  hold  a  sufficient 
amount  of  the  assets  in  their  hands  for  the 
security  of  said  annual  payments,  aggregat- 
ing $5,500,  and  to  "hand  over"  the  rest  of  the 
assets  to  the  defendant,  who  is  now  equi- 
tably entitled  to  the  entire  fund,  subject  only 
to  said  annual  payments. 

We  are  of  the  opinion  that,  inasmudi  as 
the  only  parties  now  interested  in  the  trust 
estate,  other  than  the  defendant,  are  all  be- 
fore the  court  urging  this  course  of  conduct, 
and  in  effect  waiving  the  literal  interpreta- 
tion of  the  language  of  the  will  (which  can 
only  apply  to  their  interests),  a  case  is  pre- 
sented for  the  termination  of  the  trust  as  to 
so  much  of  the  estate  in  the  bands  of  the 
trusrtees  as  shall  remain  after  it  has  been 
ascertained  how  much  and  what  particular 
portions  of  the  trust  estate  should  be  retained 
In  the  bands  of  the  trustees  for  the  security 
of  the  annual  payments  of  $6,600. 

As  the  bill  also  asks  for  the  examination 
and  approval  of  the  accounts  of  the  trustees, 
it  will  be  appropriate  that  the  cause  be  re- 
manded to  the  superior  court  sitting  in  the 
county  of  Newport,  with  direction  that  the 
cause  be  referred  to  a  master  in  chancery  for 
the  puri)ose  of  examining  the  accounts  of  the 
trustees,  with  a  view  to  their  settlement, 
and  also  for  the  purpose  of  Inquiring  and 
reporting  as  to  what  portions  of  the  trust 
estate  shall  remain  in  the  hands  of  the  trus- 
tees for  the  security  and  payment  of  said 
annual  sum  of  $6,500,  and  for  such  further 
proceedings  as  may  be  properly  Incident  to 
the  conclusion  of  the  cause. 

The  parties  may  present  for  approval  by 
this  court  a  form  of  decree  In  accordance 
herewith. 


(42  R.  I.  () 

SPRAOUB  ▼.  TOWN  COUNCIL  OF  TOWN 
OF   WEST  WARWICK.     (No.   808.) 

(Supreme  Court   of   Rhode   Island.     Nov.   20, 

191S.    On  Motion  for  Reargument  Nov. 

22,    1918.) 

1.  VjLEcnowe  «=:>194(8)  —  Indication  or 
Choice— Ebasueb  8— Intxnt. 
Where  a  voter  placed  a  mark  in  the  wrong 
square  and  then  blotted  out  that  square  par- 
tially with  pencil  and  marked  another  square, 
the  ballot  was  illegal,  regardless  of  his  intent 
in  view  of  Gen.  I>aws  1909,  c.  11,  |  46,  pro- 
viding that  no  voter  shall  place  any  mark  on 
his  ballot  by  which  it  may  be  identified,  since 
such  mark  furnished  a  means  for  identification. 


2.  Elections   «s>194(6)— Uaxxino   Baixots 
— luPBOPEB  Places. 

A  ballot  whereon  the  voter  placed  a  cross 
in  the  circle  at  the  head  of  the  ticket  and  in 
the  square  opposite  each  candidate's  name  was 
invalid,  nnder  Oen.  Laws  1909,  c.  11,  {  46. 
8.  BuccTioNs  «=3l94(6)  —  Indication  or 
(^oicK— Marking  Baixots. 

A  ballot  whereon  the  voter  placed  a  cross 
whollv  outside  the  party  circle  and  between  it 
and  llie  party  emblem  at  the  top  of  the  ballot 
was  invalid,  in  view  of  Gen.  Laws  1909,  c.  11, 
J  48. 

4.  Elections   «s9l94(8)  —  Ballots  —  In- 
distinct Masks. 

Where  a  ballot  in  addition  to  the  regular 
cross  contained  dim  and  very  fine  pencil  marks, 
which  evidently  were  mere  inadvertent  touches 
of  the  pencil  during  the  marking  of  the  ballot, 
it  was  nevertheless  valid,  notwithstanding  Gen. 
Laws  1909,  c.  11,  i  46. 

6.  E^LEOTioNS    «=3l94(ll)  —  Ballots  —  In- 
distinct Masks. 

Presence  of  indistinct  pencil  mark  in  im- 
mediate vicinity  of  party  circle  on  ballot  when 
there  was  a  cross  within  the  circle  did  not  in- 
validate the  ballot,  notwithstanding  Geo.  Laws 
1900,  c.  11,  I  46. 

6.  Elections   «s9l94(ll)  —  Ballots  —  In- 
distinct Mabhs. 

An  indistinct  pencQ  line  through  the  party 
circle  at  the  top  of  the  ballot  did  not  invalidate 
the  ballot,  where  the  voter  also  placed  proper 
crosses  In  the  squares  opposite  the  names  of  the 
candidates,  notwithstanding  Gen.-  Laws  1909, 
e;  U,  (  40. 

Petition  by  Charles  H.  Sprague  for  the  cer- 
tiorari to  review  the  canvass  of  votes  by  the 
Town  Goundl  of  the  Town  at  West  Warwick. 
Record  of  the  Council  quashed  In  so  far  as  it 
declared  that  there  was  no  election  for  first 
ooundlman,  and  that  certain  ballots  were  U- 
legal. 

Alexander  L,  Ghnrcblll,  John  F.  Murphy, 
and  Felix  Hebert,  all  of  Providence,  for 
petitioner. 

Joseph  C.  (Jawley,  of  Providence,  and  Pat- 
rick F.  Barry,  Town  Sol.,  of  Riverpoint,  for 
respondent. 

VINCEINT,  J.  This  is  a  petition  for  a  writ 
of  certiorari  brought  by  Charles  H.  Sprague 
of  the  town  of  West  Warwick  in  the  state  of 
Rhode  Island,  and  sets  forth  that  the  petl- 
tiofier  was  a  candidate  for  the  oflSce  of  first 
councilman  of  the  town  coundl  of  said  West 
Warwick  at  the  election  held  on  November  5, 
1918;  that  at  such  election  he  received  a  ma- 
jority  of  the  votes  cast  for  that  office ;  that 
the  votes  were  counted  by  the  several  mod«^ 
ators  of  the  several  voting  districts  in  said 
town,  and  that  by  such  count  it  appeared  that 
the  petitioner  had  received  a  majority  of  th» 
votes  for  said  office;  that  said  votes  weT» 
duly  transmitted  to  the  town  clerk  of  said 
town  of  West  Warwick,  and  that  on  Novem- 
ber 6,  1918,  the  town  council  of  West  War- 
wick, sitting  as  a  board  of  canvassers,  count- 
ed  the  ballots  cast  for  the  office  of  first  coun- 
cilman, and  declared  tbat  the  petitioner, 
Charles  H.  Sprague,  the  Republican  candidate 
for  said  office,  and  Frank  P.  DufTy,  the  Dem- 
ocratic candidate  for  said  office,  had  end^ 
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received  the  same  number  of  votes;  and 
thereupon  aald  town  council,  acting  as  a 
board  of  canvassers  as  aforesaid,  declared 
that  there  had  beea  no  electloft  for  the  office 
of  first  councilman  in  said  town  of  West  War- 
wick at  said  election  bdd  on  November  6^ 
191& 

The  petition  further  alleges  that  said  town 
council  of  West  Warwick,  acting  as  a  board 
of  canvassers  as  aforesaid,  wrongfully  and 
Illegally  held  that  certain  ballots  cast  for  the 
said  Charles  H.  Sprague  bore  distinguishing 
marks,  and  therefore  were  defective  and  void, 
and  could  not  be  counted  for  the  said  Charles 
H.  Sprague,  whereas  in  truth  and  in  fact  said 
ballots  were  lawful  ballots,  and  shoud  have 
been  so  declared  and  counted. 

Upon  this  petition  a  writ  of  certiorari  was 
Issued  to  the  town  council  of  the  town  of 
West  Warwick,  commanding  the  production, 
t>efore  this  court,  of  the  ballots  cast  for  first 
councilman  at  said  election,  together  wlfb 
the  record  of  said  town  council,  acting  as  a 
board  of  canvassers,  relating  thereto. 

The  record  of  the  proceedings  referred  to 
and  the  ballots  alleged  to  have  t>een  improp- 
•erly  rejected  are  before  us.  These  ballots 
are  stx  In  number.  They  were  offered  in  evi- 
dence at  the  hearing  by  the  petitioner,  and 
marked  as  exhibits  from  1  to  6,  both  inclu- 
sive. 

In  Exhibit  No.  1  it  Is  evident  that  the  voter, 
after  making  crosses  in  the  squares  at  the 
right  of  the  greater  part  of  the  names  com- 
prising the  Republican  ticket,  either  changed 
his  mind  regarding  one  of  the  names  to 
whidi  he  had  appended  the  cross,  or  had  plac- 
«d  the  cross  in  the  square  unlntoitlonally. 
To  make  the  correction  which  he  desired,  be 
blackened  the  square  with  his  pendl,  par- 
tially concealing  the  cross,  and  placed  a  cross 
In  the  square  opposite  the  name  of  the  can- 
didate for  the  same  office  on  the  Democratic 
ticket 

In  Exhibit  No.  3  the  voter,  with  the  appar- 
«nt  intention  of  voting  the  straight  Republican 
ticket,  placed  a  cross  entirely  without  the  cir- 
cle and  In  the  blank  space  between  the  cir- 
cle and  the  eagle. 

In  Exhibit  No.  6  the  voter  seems  to  have 
placed  a  cross  in  the  circle  and  also  a  cross  in 
the  square  opposite  each  name  on  the  Repub- 
lican ticket  The  crosses  opposite  the  names 
bear  evidence  of  an  attempt  to  erase  them,  al- 
though they  are  still  apparent  without  dose 
scrutiny.  At  the  bottom  of  this  same  ballot 
are  the  words,  "Will  this  town  grant  licenses 
for  the  sale  of  intoxicating  liquors?"  These 
words  are  Inclosed  between  two  horizontal 
and  parallel  lines.  These  lines  are  extended 
to  the  right  so  as  to  include  two  squares  dne 
above  the  other.  On  the  left  of  these  squares 
and  between  the  horizontal  lines  the  word 
"Yes"  is  placed  opposite  the  upper  one  and 
the  word  "No"  opposite  the  lower  one.  The 
voter  failed  to  place  any  mark  wltbln  either 
of  these  squares,  but  Instead  partially  blotted 
itut  with  his  pendl  the  word  "No." 


[1, 2]  The  markings  upon  ttte  ballots.  Ex- 
hibits 1  and  6,  though  probably  not  in  ^ther 
case  designed  by  the  voter  to  be  a  distinguish- 
ing mark,  for  the  purpose  of  subsequent 
identification,  wonld  nevertheless  furnish  the 
means  by  wblch  sudi  Identification  would 
be  feasible.  The  nature  of  these  markings 
leaves  no  ground  for  an  inference  that  they 
resulted  from  accident  or  Inadvertence.  They 
were  made  deliberately  and  intentionally, 
to  serve  a  purpose  whidi  the  voter  had  in 
mind.  While  the  voter  in  each  case  may  not 
have  had  any  actual  wrongful  Intent  he  has, 
as  a  matter  of  fact,  placed  something  upon 
his  ballot  rendering  It  capable  of  identifica- 
tion. 

[3]  In  regard  to  the  ballot,  Bxbltdt  S,  there 
is  little  that  need  be  said.  The  cross  being 
entirely  without  the  circle,  there  is  a  failure 
to  comply  with  the  statute,  and  the  petitioner 
does  not  daim  that  sudi  ballot  should  be 
counted. 

We  think  that  these  ballots.  Exhibits  1,  8, 
and  6,  were  properly  rejected. 

[4]  Upon  the  ballot  Exhibit  2  there  are 
two  pencil  marks.  These  marks  are  very  fine, 
somewhat  dim,  and  are  not  sudi  as  would 
readily  attract  the  attention  of  an  ordinary 
observer.  Their  position  and  appearance 
fall  to  suggest  any  connection  between  them 
and  anything  else  appearing  upon  the  ballot 
They  have  no  descriptive  form  or  character- 
istics, and  seon  to  be  nothing  more  than 
Inadvertent  touches  of  the  pencil  during  the 
operation  of  marking  the  ballot 

[6,  6]  Upon  the  ballot.  Exhibit  4,  there  is  a 
cross  within  the  drcle  and  a  pencil  mark  in 
the  immediate  vidnity  of  the  circle,  and  upon 
the  iKillot,  Exhibit  5,  there  is  a  somewhat 
faint  pencil  line  extending  across  the  drde, 
the  drde  not  having  been  used,  the  voter 
placing  crosses  in  the  squares  at  the  right  of 
the  names  of  the  candidates  for  whom  he  de- 
sired to  vote.  What  we  have  said  as  to  the 
ballot  Exhibit  2  is  equally  applicable  to  the 
ballots  Exhibits  4  and  S. 

By  General  Laws  1909,  &  U.  |  46.  It  is 
provided    that: 

"No  voter  shall  place  any  mark  upon  his 
ballot  by  which  it  may  afterwards  be  identified 
as  the  one  voted  by  Um." 

In  the  case  of  Bice  v.  Town  Conndl  of 
Westerly,  36  R.  I.  117,  at  pages  122  and  123, 
86  Atl:  663,  this  court  has  dearly  stated  the 
rule  whldi  should  be  applied  in  determining 
the  validity  of  ballots  bearing  additional 
marks,  and  lias  distinguished  those  ballots 
where  the  voter  places  upon  his  ballot  a  mark 
unconnected  with  the  voting  mark,  which  ad- 
ditional mark  appears  to  have  been  knowing- 
ly and  intentionally  placed,  from  those  where 
it  appear*  that  the  voter  has  made  some  ad- 
ditional mark  inadvertently  or  through  want 
of  skill  in  the  handling  of  the  pendl. 

We  think  that  the  three  ballots,  ExhlblU  2, 
4,  and  6,  are  valid  ballots,  and  should  have 
been  counted  for  the  petitioner  Charle»  H. 
Sprague. 
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So  mndi  of  the  record  of  tb*  town  apancU 
of  West  Warwlok,  acting  as  a  board  of  can- 
raaaera,  as  declares  that  there  was  no  elec- 
tion for  first  councilman,  and  that  the  three 
ballots,  Bzblbits  2.  4.  and  S.  are  defective 
and  void  and  conid  not  be  counted  for  the 
said  Charles  H.  Sprague^  Is  quashed. 

On  Motion  tor  Eeargoment 

PBR  onRIAM.  Upon  motion  tor  rearga- 
ment  on  behalf  of  the  respondoita  filed  No- 
Tember  22, 1918,  it  is  ordered  that  the  motion 
be  denied. 

(it  R.  L  U) 

STATE  ex  reL  SPRAOUB  v.  TOWN  COUN- 
CIL or  TOWN  OF  WEST  WABWICK. 
(No.  306.) 

(Supreme  Court  of  Rhode  Island.     Nor.  20, 
191&) 

1.  Euonoif B  ^»258  —  Cantassino  Boaxd  — 

OXFIBATIOR  or  TkbM. 

Where,  pending  certiorari  against  a  town 
council  as  canvassing  board,  new  councilmen 
qualified,  except  the  one  bringing  certiorari,  who 
had  been  declared  not  elected,  the  old  council 
was  not  functus  officio  as  a  canvassing  board 
and  must  carry  out  an  order  of  the  Supreme 
Court  directing  that  votes  thrown  out  be  count- 
ed for  petitioner. 

2.  ELBonoNS  «s»30S((9  —  Contest  or  Ei;bo- 
noN  —  Okbtiobabi  —  Dkixbhikatioii  — 
NBOESsrrr  fob  Rxcount. 

Where  canvasainz  board  declared  an  election 
a  tie,  and  on  certiorari  court  ordered  that 
certain  votes  thrown  out  be  counted  for  peti- 
tioner, it  is  not  necessary  that  all  the  votes  be 
recounted:  the  only  question  being  as  to  the 
validity  of  votes  thrown  out 

Petition  for  writ  of  mandamus  by  the 
State  of  Rhode  Island,  by  Herbert  A.  Rice, 
Attorney  General,  on  the  relation  of  Charles 
H.  Spragne,  against  Walter  A.  Hoxie  and 
others.  Town  Council  of  Town  of  West  War- 
wick.   Writ  granted. 

Wilson,  Gardner  As  Churchill,  of  Provi- 
dence,  for  ];>etltionet. 

Joseph  C.  Cawley,  of  Providence,  and  Pat- 
rldc  F.  Barry,  Town  Sol.,  of  Rlverpolnt,  for 
roqiondent 

VINGE3NT,  I.  This  Is  a  petition  for  a 
writ  of  mandamus  brought  by  Herbert  A. 
Rice,  Attorney  General  of  the  state  of  Rhode 
Island,  upon  the  relation  of  Charles  H. 
Spragne,  of  the  town  of  West  Warwick, 
against  Walter  A.  Hoxle,  Alfred  Rlcbiard, 
Joseph  E.  Maynard,  Eugene  O.  Baxter,  and 
George  W.  Godfrey. 

At  the  election  in  the  town  of  West  War- 
wick on  November  S,  1918,  the  name  of 
Charles  H.  Sprague  appeared  on  the  ballots 
as  the  Republican  candidate  for  first  ooondl- 
man  and  the  name  of  Frank  P.  Dnffy  as  the 
Democratic  candidate  fbr  that  office.  On  the 
day  following  the  election  the  town  council 
met  and,  sitting  as  a  board  of  canvassers, 
proceeded  to  count  the  ballots  cast  at  said 
Section,  including  those  cast  for  the  respec-. 
tlve  candidates  for  the  office  of  first  cooncU- 


man.  After  rejecting  six  of  Qie  ballots  cast 
for  Spragne  (m  the  ground  that  they  were 
illegal  and  void,  because  they  bore  distin- 
guishing maAs,  the  board  ai  canvassers 
found  that  each  of  the  said  candidates, 
Sprague  and  Duffy,  had  received  an  equal 
number  of  votes,  whereapon  It  was  declared 
by  said  board  of  canvassers  that  there  was 
no  election  of  first  councilman  and  a  record 
to  that  efTect  was  accordingly  made. 

On  November  7,  1918,  Charles  H.  Spragne 
filed  his  petition  for  writ  of  certiorari  against 
the  town  council  of  the  town  of  West  War- 
wick, which  appears  on  the  files  of  this  conrt 
as  miscellaneous  petition  808.  The  record  of 
the  board  of  canvassers  In  that  case  disclos- 
ed that  six  baOots  for  Sprague  had  been 
thrown  out  as  bearing  distinguishing  marks, 
leaving  an  equal  number  of  votes  for  Spragne 
and  Duffy,  and  that  there  was  no  election 
for  first  councilman  In  the  town  of  West 
Warwick. 

After  a  hearing  upon  tlie  petition  for  a 
writ  of  certiorari,  this  court  banded  down 
an  opinion  on  November  20,  1018,  in  whldi 
it  was  held  that  three  of  the  rejected  baUots, 
Exhibits  2,  4,  and  6,  were  vaUd  ballots,  and 
should  have  been  counted  for  the  petitioner, 
Charles  H.  eiprague,  and  that  so  much  of  the 
recoi'd  of  the  town  council  of  the  town  of 
West  Warwick,  acting  as  a  board  of  canvas- 
sers, as  declared  that  there  was  no  election 
for  first  councilman,  and  that  the  three  bal- 
lots aforesaid  were  defective  and  void,  and 
could  not  be  counted.  Should  be  quashed. 

The  petition  for  a  writ  of  mandamus  now 
before  us  sets  forth  that  Walter  A.  Hoxie 
and  the  other  above-menttoned  respondents 
were  on  November  21,  1018,  duly  notified  of 
the  finding  of  this  court  upon  the  petition  for 
a  writ  of  certiorari,  and  also  of  the  modifica- 
tion of  a  former  restraining  order,  such  mod- 
ification permitting  and  authorizing  the  said 
Walter  A.  Hoxie  to  act  as  a  member  of  said 
town  conndl  sitting  as  a  board  of  canvassers; 
to  complete  the  count  of  votes  for  office  of 
first  councilman  of  the  said  town  of  West 
Warwick,  etc.;  that  said  Walter  A.  Hoxle, 
president  of  the  town  council  as  aforesaid, 
has  refused  to  call  a  meeting  of  said  town 
council  to  act  as  a  board  of  canvassers  to- 
complete  the  count  of  said  ballots  as  afore- 
said for  the  ofiice  of  first  councilman  as  afore- 
said, and  that  the  other  respondents  named 
have  refused  and  neglected  and  still  do  re- 
fuse and  neglect  to  meet  as  a  board  of  can- 
vassers for  the  purposes  before  mentioned: 
and  the  petitioner  prays  for  an  order  of  this- 
conrt  to  said  respondents  to  show  cause,  if 
any  they  have,  why  a  writ  of  mandamus 
should  not  issue,  requiring  and  commanding 
them  Immediately  to  call  a  meeting  of  the- 
town  council  of  the  town  of  West  Warwick 
to  sit  as  a  board  of  canvassers  to  oomplete- 
the  count  of  ballots  ciast  for  ttie  office  of  first 
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coaodlmaii  of  said  town  on  Notember  5, 
1»18. 

[1]  At  the  bearing  upon  the  petiti(m  for.  a 
writ  of  mandamus  tbe  reqxmaents  i^ipeazed 
by  counsel  and  objected  to  tbe  Issnanoe  of 
sach  writ,  npon  the  ground  that  tbe  town 
coondl  of  West  Warwldc,  npon  whom  de- 
▼olTed  the  duty  of  conntlng  the  ballots  and 
recording  the  result  of  such  count,  had  gone 
oat  of  existence  and  was  functus  offldo. 
They  argued  that,  the  board  of  canvassers 
haying  counted  the  votes  for  first  councilman 
and  declared  the  result  of  such  count,  and 
four  -  newly  elected  members  of  the  town 
council  having  qualified,  there  Is  now  no 
existing  board  of  canvassers  competent  to 
act  in  the  matters  now  before  this  court 
They  further  argue  that,  the  board  of  canr 
vassers  having  counted  the  votes  for  first 
councilman,  excluding  certain  ballots  as  de- 
fective, and  declared  the  vote  for  first  coun- 
cilman to  be  a  tie,  the  former  first  council- 
man elected  In  1816  would  hold  over. 

We  cannot  accept  the  view  put  forward  by 
the  req>ondent8.  We  think  that  the  mem- 
bers of  the  former  town  conndl  still  com- 
prise the  board  of  canvassers,  upon  whom  de- 
volves the  duty  to  complete  their  record  in 
the  respects  indicated  by  this  court  in  Its 
opinion  upon  the  petition  for  a  writ  of  cer- 
tlorarL  Through  certain  errors  committed 
by  tbe  board  of  canvassers  in  their  count, 
three  votes  for  Charles  H.  Sprague  were  im- 
properly rejected  as  defective,  and  were  not 
counted  as  ballots  for  the  offlice  of  first  coim- 
dlman.  Having  fonnd  that  audi  ballots 
were  improperly  rejected,  and  should  have 
been  counted  for  Charles  H.  Sprague,  it 
naturally  followed  that  the  record  of  the 
board  of  canvassers  to  the  efCect  that  there 
was  an  equal  number  of  votes  for  Sprague 
and  Duf^  and  that  there  was  no  election 
for  first  conndlman  should  be  quashed,  and 
that  the  board  of  canvassers  must  give  effect 
to  the  three  ballots  foimd  to  have  been  im- 
properly rejected,  and  make  such  a  declara- 
tion and  sudi  a  record  as  would  be  con- 
formable to  the  opinion  of  this  court 

[t]  The  respondents  contended  at  the  hear- 
ing that  If  there  was  to  be  any  further 
counting  In  the  matter  on  the  part  of  the 
board  of  canvassers,  they  should  again  ooimt 
or  recount  the  whole  number  of  votes  cast  at 
tbe  election  for  the  ofllce  of  first  councilman. 
We  do  not  see  that  another  count  of  the 
whole  number  of  votes  cast  for  the  first  coun- 
cilman is  called  for.  The  board  of  can- 
vassers made  Us  count  and  dedaned  the 
result  thereof,  whidi  was  that  eadi  candi- 
date had  an  equal  number  of  votes;  six  bal- 
lots having  been  rejected  as  bearing  marks 
of  identification,  nils  court  found  that  three 
of  those  ballots  were  properly  rejected,  and 
tliree  were  improperly  rejected.  It  Is  not 
claimed  that  the  count  of  tbe  other  ballots 
was    improper,    and    sudi    count   therefore 


stands.  !nie  only  questkm  whidi  was  be- 
fore us  under  the  petition  for  the  writ  of 
certiorari  was  the  validity  of  the  six  ballots 
before  referred  to,  and  the  only  matter  now 
devolving  upon  the  board  of  canvassers  is 
to  deal  with  the  ballots  found  to  have  been 
improperly  rejected,  and  tb  make  its  declar- 
ation and  record  in  accordance  with  the  opin- 
ion of  this  court  heretofore  rendered. 

In  the  present  case  there  would  seem  to  be, 
in  effect,  little  practical  difference  between 
the  two  forms  of  the  order  submitted  for 
entry. 

It  has  been  argued  that  the  respondents 
have  shown  a  willingness,  if  not  a  dvsire,  to 
evade  the  findings  of  this  court  as  set  forth  in 
its  opinion  heretofore  rendered  upon  the  peti- 
tion for  a  writ  of  certiorari,  and  to  do  things 
which  would  not  be  in  conformity  with  the 
spirit  thereof.  We  csinnot  assume  that  such  a 
situation  will  arise.  We  think  our  former 
opinion  upon  the  petition  for  a  Writ  of  cer- 
tiorari and  the  views  which  we  have  now 
here  expressed  set  forth  with  suffident  clear- 
ness the  duty  which  now  devolves  upon  the 
respondents,  and  that  they  wUl  not  disregard 
or  undertake  to  evade  that  course  of  conduct 
in  the  matter  whidi  we  have  so  explldtly 
pointed  out 

A  writ  of  mandamus  Is  Issued,  directing 
the  respondent  Walter  A.  Hoxie  to  forthwith 
call  a  meeting  of  the  town  council  of  tbe 
town  of  West  Warwick  as  it  was  constituted 
on  the  eth  day  of  Xovember,  1918,  consisting 
of  Walter  A.  Hoxie,  Alfred  Kidiard,  Joseph 
R  Maynard,  Eugene  G.  Baxter,  and  George 
A.  Godfrey,  to  sit  as  a  board  of  canvassers 
to  complete  the  count  of  votes  for  the  oflice 
of  first  councilman  of  the  town  of  West  War- 
wick cast  at  the  election  on  November  5, 
1918,  and  that  the  said  Walter  A.  Hoxie  and 
the  other  above-named  respondents,  acting  as 
a  board  of  canvassers  for  the  town  of  West 
Warwick,  shall  forthwith  proceed  to  complete 
the  count  of  the  votes  for  the  office  of  first 
councilman  cast  at  the  election  on  November 
6,  1918,  and  npon  tbe  completion  of  said 
count  forthwlOi  declare  and  record  the  result 
thereof. 

C7  Boyee,  151) 
In  re  KILLOOUBSB. 
(Oowt  of  Genwal  Sesstons  of  Delaware.    New 

Castle.    Sept  30,  1918.) 
CantiNAL  Law  «=>67e(6)— CusronT  of  Pbis- 

SOREB^GkaITD  JXTBT'B  FAn.URB  TO  INDIOT— 
DlSCBAHOE. 

Prisoner  held  <m  diarge  of  highway  robbery, 
who  is  not  indicted  at  term  daring  which  he 
was  committed,  will  not  be  discharged,  bat 
under  Rev.  Code  1916,  H  4492,  4847,  will  b« 
held  to  bail  until  the  next  term. 

In  the  matter  of  Thomas  Klllcourse,  in 
custody  on  a  dxarge  of  highway  robbery.  On 
motion  for  his  discharge.    Denied. 

PENNEWILL,  a  J.,  and  RICE  and 
HEISEL,  33.,  sitting. 


CssFor  otlwr  eM—  h*  aam* 
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David  3.  Beinhardt,  Atty.  Gen.,  and  P. 
Warren  Qreen,  Deputy  Atty.  Gen.,  for  the 
State. 

L.  Irving  Handy,  of  Wilmington,  for  ac- 
cused. 

Motion  for  the  discharge  of  Thomas  Klll- 
course,  In  custody  on  a  charge  of  highway 
robbery.    Motion  denied. 

Mr.  Handy  moved  for  the  discharge  of  the 
prisoner  from  the  workhouse,  for  the  reason 
that  the  grand  Jury  had  been  discharged  for 
the  then  term  to  which  the  prisoner  bad 
been  held,  without  returning  an  indictment 
against  him.  In  re  Tomer  et  al.,  3  PennewUI, 
31,  60  Atl.  268,  waa  relied  on. 

The  Attorn^  General  opposed  the  motion, 
relying  on  the  statute^  Bev.  Code,  1015,  H 
4402,  4847,  being  the  same,  as  follows: 

"If  any  person  (hall  be  committed  for  treason, 
or  felony,  and  shall  not  be  indicted  and  triea 
at  the  next  term  of  the  court  where  such  crime 
ia  cognizable,  he  shall  be  set  at  liberty  on  bail, 
unless  it  appear  by  affidavit  that  the  witnesses 
for  the  State  (naming  them)  could  not  then  be 
had ;  and  if  such  prisoner  shall  not  be  indicted 
and  tried  at  the  second  term  after  his  commit- 
ment, he  shall  be  discharged  from  prison." 

HEISEL,  jr.  We  think  the  statute  Is  per- 
fectly clear,  and  that  it  applies  to  this  case ; 
that  this  being  the  first  term,  the  defendant 
may  be  held  to  bail  until  the  next  term,  and 
must  be  Indicted  and  tried  at  the  next  term 
or  discharged.  We  distlngulsb  this  case 
from  the  case  of  In  re  Tomer  et  al.,  8  Pen- 
newUI, 81,  60  AU.  268,  because  in  that  case 
the  offense  charged  was  a  misdemeanor. 

Killcourse  was  held  in  |1,000  bail  for  his  ap- 
pearance at  the  following  November  term. 


(7  Bojroab  Id) 

STATE  V.  riTZSIMMONS. 

(Court  of  General  Sessions  of  Delaware^    New 
Castle.    Sept  27,  1018L) 

1.  Labcent  «s»1— DxriKITIOK. 

Larceny  is  the  felonious  taking  and  carrying 
away  of  the  property  or  goods  of  another  with- 
out the  consent  of  the  owner,  and  with  intenti(Hi 
on  part  of  taker  to  convert  them  to  his  own 
use. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

2.  Labcert  «=»14(1)— "Labcent  by  Tbick." 

"Larceny  by  tnck"  is  the  felonious  or 
wrongful  taking,  by  means  of  securing  posses- 
sion thereof,  by  deception  practiced  on  owner. 
8.  Labcknt  «=>14(1)— Labokkt  bt  TkiCK— 
Switching  Diauonds. 
Where  defendant,  offered  three  unset  dia- 
monds for  sale,  took  prospective  customer  to 
jeweler  who  tested  and  found  diamonds  to  be 
genuine,  refused  to  sell  at  purchaser's  price,  and 
after  having  left  purchaser  substituted  glass 
stones  for  the  diamonds,  and  returned  and  sold 
stones  as  though  they  were  the  ones  previously 
tested,  he  was  guilty  of  larceny  by  tridi. 

William  Fltzsimmons  was  indicted  for  lar- 
ceny by  trick.    Verdict  of  guilty. 
HEISEL,  J.,  sitting. 


David  J.  R^nbardt,  Atty.  Gen.,  and  P. 
Warren  Green,  Deputy  Atty.  Gen.,  for  the 
State. 

James  Saolsbnry,  of  Wilmington,  for  ac- 
cused. 

Indictment  No.  128,  September  term,  1018. 

William  Fltzsimmons  was  indicted  for  lar- 
ceny by  trl<±.  n>e  defense  was  an  alibi. 
Verdict  guilty. 

The  proof  was  that  the  method  employed 
by  the  accused  was  what  is  known  as 
"switching"  diamonds.  The  accused  and  an- 
other met  H.  on  Market  street  in  Wilmington 
on  the  morning  of  the  13th  and  showed"  him 
three  unset  diamonds  which  they  wished  to 
dispose  of.  H.  took  the  diamonds  Into  a 
Jewelry  store,  where  he  had  them  tested  and 
found  that  the  diamonds  were  stones  of  the 
first  water.  He  thereupon  oCTered  to  the 
accused  $250  for  the  three  diamonds  whicb 
was  refused  by  the  latter ;  he  remarking  that 
If  they  were  unsuccessful  in  selling  the 
stones  at  the  price  desired  they  might  see 
H.  later.  Later  In  the  day  H.  went  to  his 
borne  and  found  the  accused  and  his  compan- 
ion waiting  for  him  at  a  nearby  grocery 
store.  The  accused  after  some  conversation 
with'  H.  agreed  to  accept  the  offer  as  made 
by  H.  earlier  in  the  day.  Thereupon  they 
accompanied  him  to  bis  home,  where  he  se- 
cured the  money  and  after  examining  the 
stones  and  satisfying  himself  that  they  were 
genuine  be  laid  them  down  and  proceeded 
to  pay  the  accused  for  the  same.  After  the 
accused  and  his  companion  had  left  H.  be- 
came suspicious  about  the  three  stones  and 
upon  taking  them  to  a  Jeweler's  for  exami- 
nation found  that  they  were  glasa  H.  claim- 
ed that  during  the  process  of  paying  for 
the  stones  at  bis  bouse  the  accused  had 
switched  or  removed  tbe  three  diamonds 
which  be  purchased  and  had  substituted 
glass  for  tbe  same.  It  was  also  shown  that 
after  tbe  arrest  of  the  accused,  tbe  $250  as 
restitution  money  was  returned  to  H.  through 
his  couns^,  who  reo^ved  the  same  through 
counsel  for  the  accused. 

HBISBI^  J.,  diarging  the  Jury: 

Gentlemen  of  tbe  Jury:  In  this  case  the 
accused,  WlUlam  Fltsslmmons,  is  charged 
with  tbe  larceny  of  certain  paper  money  of 
the  aggregate  value  <rf  $250  from  one  Wil- 
liam E.  Hance; 

[1,  2]  Larceny  Is  the  fdonious  taking  and 
carrying  away  of' the  property  or  goods  of 
another  vrlthont  tbe  cmisent  of  the  owner 
and  with  the  intention  on  tbe  part  of  the 
taker  to  convert  them  to  bis  own  use.  Th»>e 
Is  a  species  of  larceny  that  Is  known  as  lar- 
ceny by  trick;  that  Is,  where  tbe  felonionB 
or  wrongful  taking  la  brought  about  by  rea- 
son of  some  deception  upon  tbe  part  of  tbe 
taker  practiced  upon  the  owner  of  tbe  goods, 
whereby  he  gets  tbe  posseaslon  of  the  goods. 
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The  law  says  that  If  a  man  gets  property 
ttom  another  ia  that  way  for  the  purpose  of 
converting  It  to  his  own  use  he  la  guilty  of 
larceny. 

In  this  case  the  state  charges  that  the  de- 
fendant took  three  diamonds  after  they  had 
been  selected  and  purchased  from  him  by  the 
prosecntlng  witness,  and  sabstltnted  In  place 
of  them  three  worthless  pieces  of  glass,  and 
in  that  manner  got  possession  of  $250,  the 
property  of  the  prosecuting  witness. 

[3]  The  defendant  denies  that  he  had  any- 
thing to  do  with  the  transaction,  and  claims 
he  was  not  la  Wilmington  at  the  time.  The 
only  disputed  point  In  this  case  is  whether 
or  not  the  accused  is  the  man  who  substi- 
tuted the  pieces  of  glass  for  the  diamonds. 
Ton  have  heard  all  of  the  evidence  in  this 
case^  and  after  considering  that  evidence,  if 
yon  are  satisfied  beyond  a  reasonable  doubt 
that  the  accused  Is  the  man  who  committed 
the  offense  charged  In  the  Indictment  and 
you  also  beHeve  the  otlier  facts  testified  to  by 
witnesses  for  the  state,  you  should  find  this 
defendant  guilty ;  otherwise,  you  should  find 
him  not  guilty. 

Verdict  guilty. 

(7  Boyce,  166) 

ROBERTSON   et   aL   ▼.   WILMINOTON   ft 
P.  TRAOnON  CO.  et  aL 

(Superior  Court  of  Delaware.    New  Castle. 
July  8.  191&) 

1.  Cabbixbs  9=318(2)  —  Rates  —  Obdeb  or 
Utility  (Tohmissionebs  —  Notice  or  Ap- 
peal. 

A  notice  of  appeal  by  dtixens  and  taxpay- 
ers from  an  or^er  of  the  board  of  public  utility 
commiuioners  for  a  dty,  made  on  a  given  date 
and  granting  to  a  traction  company  "the  right  to 
charge  a  leven-cent  fare  per  passenger  riding 
on  cars  of  such  company.  Is  sufficient  under 
26  DeL  Lews,  c.  206,  (  6,  requiring  the  notice 
of  appeal  to  set  fortii  the  order  appealed  from. 

2.  Cabbikbs  «=>18(2)— Rates— Appeal  rBOK 
Obdeb  or  Oommibsionebs— Sufeicierot. 

That  a  petition  by  citizens  and  taxpayers  for 
the  stay  of  an  order  by  the  board  of  public  util- 
ity commiasloDers  of  the  city,  from  which  an 
app^  has  been  taken,  was  also  signed  by  others 
than  the  parties  signing  the  notice  of  appeal, 
does  not  Invalidate  the  notice. 

3.  Constitutional  Law  €=>62— DxixOATioif 
or  Leqiblativb  Fowxb— Uttlitieb  Coions- 

SION. 

An  order  of  the  board  of  public  utility  com- 
missioners, created  by  legislative  act  and  given 
supervision  over  public  utilities,  fixing  rates  to 
be  charged  by  traction  companies,  was  not  void 
as  an  exercise  of  delegated  legislative  power. 

4.  CoNBTTmnoNAi,  Law  «=9l35— Imfaibuknt 
or  CoNTBAOis  —  Caxbiebs  —  CIhanqx  or 
Rates. 

A  provislMi  in  the  charter  of  a  traction  com- 
pany, whereby  the  company  shall  not  at  any 
time  be  allowed  to  charge  a  greater  amount  than 
five  cents  for  any  one  fare,  may  be  changed  by 
the  consent  of  the  parties,  if  the  rights  of  the 
people  are  not  injuriously  affected ;  such  change 
not  constitatiag  an  impairment  of  an  obligation 
of  a  contract. 


6.  Cabbiebs  «=»12(1)— Pubmo  Sebvice  Ooii- 
lassioNs— PowKBS— Inobbasb  or  Rates. 
The  board  of  public  utility  commissioners  for 
the  city  of  Wilmington  may  allow  an  Increase  of 
rates  to  a  traction  company  under  a  law 
giving  It  supervision  over  all  public  utilities, 
and  power  to  make  such  orders  as  it  may  dfeem 
proper  concerning  rates. 

6.  Cabbiebs   «=s>12(6i^)  —  EDeabinos—Fixino 
Rates— Pabties  Entitled  to  be  Heabd. 

Under  the  statute  creating  the  board  of  pub- 
lic ntllity  commissioners  for  the  dty  of  Wil- 
mington, a  public  utility,  as  well  as  a  dtizen, 
has  the  right  to  be  heard  and  to  obtain  a  change 
In  its  rates. 

7.  Cabbiebs  ^»12(6%)  —  Pubuo   Sebvicb 
(Tommisbiors—Heabino— Notice  or  Heab- 

INO. 

Under  a  statute  creating  the  board  of  public 
utility  conmiissioneiB  tor  the  dty  of  Wilmington, 
rates  of  a  traction  company  cannot  be  changed 
on  ex  parte  application  of  the  company,  without 
an  opportunity  accorded  upon  public  notice  to 
dtizens  and  taxpayers  to  be  heard. 

Appeal  firom  Order  of  Board  of  Public 
Utility  Commissioners. 

Proceeding  by  the  Wilmington  &  Philadel- 
phia Traction  Cbmpany  before  the  Board  of 
Public  Utility  Commissioners  for  the  (31ty  Of 
Wilmington  to  increase  its  rates.  From  an 
order  allowing  the  Increase,  James  W.  Rob- 
ertson and  others  appeal.  Modified  and  af- 
firmed. 

Argued  before  PENNEWILL^  C  J.,  and 
BICB  and  HEIBBLs  JJ. 

Robert  Q.  Harman,  of '  Wilmington,  for 
appellants. 

Herbert  H.  Ward  and  Andrew  C.  Gray, 
both  of  Wilmington,  for  appellee  Wilming- 
ton &  P.  Tractloa  C3o. 

Thomas  F.  Bayard,  C9t7  SoL,  for  Board 
of  Pnbllc  Utility  Commissioners  for  dty  of 
Wilmington. 

Appeal  by  James  W.  Robertson  and  oth- 
ers from  an  order  of  the  Board  of  Public 
Utility  Commissioners  for  the  dty  of  Wil- 
mington, granting  the  Wilmington  &  Phil- 
adelphia Traction  Company  the  right  to 
charge  a  seven-cent  fare  per  passenger. 
Order  not  afllrmed  but,  by  consent,  amended. 

The  Wilmington  &  Philadelphia  Traction 
C!ompany,  on  May  7,  1918,  presented  a  pe- 
tition to  the  Board  of  Pnbllc  Utility  Com- 
missioners asking  for  the  right  to  increase 
the  rate  of  fare  from  five  cents  to  stz  cents 
per  passenger.  On  June  8,  1918,  the  com- 
pany presented  an  amendment  to  the  peti- 
tion asking  for  the  right  to  increase  the  fare 
to  seven  cents  per  passenger,  and  on  the 
same  day  wlthont  an  opportunity  for  objec- 
tion to  be  heard,  a  dedslon  was  reached  by 
the  board  granting  the  prayer  of  the  amend- 
ed petition  for  a  seven-cent  fare,  and,  on 
June  S,  1918,  the  board  formally  adopted  an 
order  or  resolution  to  that  effect  An  ap- 
peal from  the  order  was  taken,  under  diap- 
ter  206,  volume  26,  Laws  of  Delaware,  and 
a  q>edal  session  of  the  Superior  Court  to 
hear  and  determine  the  appeal  was  called 
for  June  14, 1018,  at  11  o'clock  a.  m.,  as  pio- 
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Tided  by  Superior  Court  Bales  Nob.  88  and 
86.  The  court  beln^  convened  on  the  last 
mentioned  date,  Mr.  Harman,  for  the  appel- 
lants and  many  other  citizens  and  taxpay- 
ers of  the  dty  of  Wilmington  and  patrons 
at  the  respondent  company,  presented  and 
read  to  the  conrt  a  petition  asking  for  a 
stay  of  the  order  appealed  from  and  a  re- 
straining order  against  the  req)ondent  c(»n- 
pany  preventing  them  from  charging  more 
than  a  five-cent  fare,  pending  final  deter- 
mination of  the  appeaL 

Mr.  Bayard,  tor  Board  of  PnbUc  Utility 
Commissioners,  first  objected  that  the  no- 
tice of  appeal  filed  did  not  set  forth  the  or- 
der appealed  from,  In  accordance  with  the 
requirements  of  the  statute  creating  the 
board.  Chapter  208,  vol.  26,  Laws  of  Dela- 
ware. 

PBNNBWII/Ij,  O.  J.  The  statute  provides: 
"Sec.  6.  All  orders  made  by  said  board  pur- 
BiiaBt  to  the  power  and  antboTlty  givpn  by  this 
act,  shall  be  served  on  the  public  utility  to  be 
affected  thereby,  within  >  reasonable  time  after 
stioh  order  is  made,  by  the  delivery  of  a  cer- 
tified copy  thereof  to  the  person  to  be  affected 
thereby,  or  to  any  officer  or  agent  of  any  cor- 
poration, agsociation  or  Joint-stock  company 
upon  whom  a  summons  may  be  served  in  cc- 
cordance  with  the  prorliions  of  the  laws  of  this 
state.  Such  order  or  orders  riiall  take  effect 
within  a  reasonable  time,  such  time  to  be  fixed  in 
such  order.  Within  thirty  days  from  the  date  of 
service  of  any  such  order  or  orders,  any  party 
to  the  proceedings,  person  or  company  affected 
may  appeal  from  such  order  or  orders  to  the 
Superior  Court  of  the  state  of  Delaware,  by  fil- 
ing a  notice  of  appeal,  setting  forth  the  order 
appealed  from,  with  the  prothonotary  of  the  ssid 
court,  which  said  court  Is  hereby  given  Juris- 
diction to  hear  and  determine  such  appeal  on 
the  merito  of  the  matters  forminj;  the  banis  of. 
the  order.  The  taking  of  an  appeal  shall  not 
Rtay  the  operation  of  the  order  appealed  from, 
but  a  stay  may  be  granted  by  the  court  in  Its 
discretion,  either  with  or  without  terms  and 
conditions.    •    •    •" 

The  order  appealed  from  la  an  "order  of 
the  Board  of  Public  Utility  Commissioners 
for  the  city,  of  Wilmington,  made  on  Wed- 
nesday, the  6th  day  of  June,  A.  D.  1918, 
granting  to  the  Wilmington  &  Philadelphia 
Traction  Company  the  right  to  charge  a 
seven-cent  fare  per  passenger  riding  on  the 
cars  of  said  company." 

[1]  We  think  the  notice  of  appeal  is  in 
substantial  compliance  with  the  regulre- 
ments  of  the  statute. 

Mr.  Bayard,  for  Board  of  Public  Utility 
Commissioners,  then  objected  to  the  petition 
for  a  stay  of  the  order  appealed  from,  on  the 
ground  that  It  was  signed  by  persons  who 
were  not  parties  to  the  notice  of  appeal. 

PENNEWILL,  C.  J.  [H  Since  the  filing  of 
the  notice  of  appeal,  certain  remonstrants 
have  filed  a  petition  signed  by  the  parties  who 
signed  the  notice  of  appeal,  and  by  many 
nthers.  We  do  not  see  how  that  Invalidates 
the  notice  of  appeal,  If  the  petition  includes 
the  same  names,  even  tfaongh  It  embraces 
cHiers  also. 


Mr.  Ward,  of  counsel  for  Wilmington  ft 
Philadriphia  Traction  Company,  stating  that 
he  was  appearing  amicus  curiae,  asked  the 
court  to  define  the  status  of  Mr.  Gray  and 
himself,  as  no  citation  had  been  Issued  or 
served  en  the  Wilmington  ft  Philadelphia 
Traction  Company,  asking  for  a  stay  of  the 
said  order,  and  that  he  and  Mr.  Gray  were 
in  court  only  npoi^  verbal  notice  clven  them 
by  Mr.  Harman  that  the  court  would  be  sit- 
ting. 

PSINNBWILIi,  O.  J.  The'applicatlon  now 
before  the  conrt  is  for  an  order  to  stay  the 
order  made  by  the  Board  of  Pnbllc  Utility 
Commissioners,  and  nothing  more.  It  Is  in 
the  nature  of  a  restraining  order  In  the  Court 
of  Chancery;  and,  in  analogy  to  the  prac- 
tice In  that  court,  we  hold  that  the  notice  of 
the  application  given  by  counsel  la  sufficient, 
and  the  company  is  now  i>ermitted  to  resist 
the  application,  if  it  desires  to  do  so. 
Superior  Court  Rule  86  is  as  follows: 
"Upon  the  filing  of  the  notice  of  appeal  from 
an  order  made  by  the  Board  of  Public  Utility 
Commissioners,  the  prothonotary  shall  forth- 
with issue  citation  to  the  appeUee  returnable 
within  ten  days,  and  shall  also  forthwith  issue 
notice  to  the  said  Board  of  PnbUc  Utility  Com- 
misaionen  to  be  served  upon  any  member  there- 
of, and  to  be  returned  within  ten  4ays,  com- 
manding them  to  send  to  said  court,  tccether 
with  the  notice,  the  record  of  their  proceedings 
in  Uie  case,  certified  under  tlie  hand  of  the  sec- 
retary and  seal  of  the  comminlonerB." 

It  Is  unnecessary  now  to  determine  who  is 
meant  by  the  word  "appellee"  in  the  rule  of 
court,  but  we  will  direct  the  prothonotary  to 
Issue  citation  to  the  company.  Citatloa 
was  thereupon  issued,  served  and  returned. 

At  this  point,  on  the  14th  day  of  June^ 
1918,  after  a  conference  and  by  agreement 
of  counsel  with  the  court,  the  company  was 
permitted  to  charge  a  six-cent  fare  per  pas- 
senger during  the  pendency  of  the  appeaL 

The  court  was  then  adjourned  until  the 
24th  day  of  June,  1918.  On  reconvening,  the 
appellants  contended  that  the  Board  of  Pub- 
lic Utility  Commissioners  did  not  have  the 
power  or  authority  to  grant  the  company  the 
right  to  increase  its  fare  from  five  cents  to 
seven  cents  per  passenger,  and  its  order  or 
resolution  was  therefore  void.  On  the  con- 
trary It  was  contended  that  under  the  stat- 
ute creating  the  Board  of  Public  Utility  Com- 
mlssloneni  for  the  city  of  Wilmington,  the 
board  had  iK>wer  to  raise  or  lower  the  rates 
charged  by  any  pnbllc  utility  operating  in  the 
dty  of  Wilmington. 

PBNNBWIIiL,  O.  J.,  delivering  the  opinion 
of  the  court: 

The  Wilmington  City  Itallway  Company 
and  the  Front  and  Union  Street  Railway 
Company  were  Incorporated  by  special  act  of 
the  Legislature  before  the  passage  of  ths 
General  Incorporation  Law,  and  by  amend- 
ment to  their  charters  the  msxlmum  rate  of 
fare  was  fixed  at  five  cents,  in  the  following 
language: 
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"And  the  «aid  company  ghall  not  at  any  time 
be  allowed  to  charge  a  greater  amount  than  five 
cents  for  any  one  fare,  ticket  or  ride  in  their 
caia  through  the  said  city." 

On  the  6th  day  of  June,  A.  D.  1918,  the 
Board  of  Public  Utility  CommlsslonerB  made 
an  order  granting  to  said  railway  compan- 
ies the  right  to  charge  seven  cents  for  a  fare, 
and  from  that  order  this  appeal  was  taken. 

The  Board  of  Public  Utility  Oommlsslon- 
ers  was  created  by  an  act  of  the  Leglsla- 
tore,  and  the  parts  of  the  act  material  to 
this  case  may  be  stated  as  follows: 

"The  said  board  shall  have  snpenririon  over 
•n  pnblic  utilities  operating  within  the  limits 
of  the  said  dty  of  Wilmington.    •    •    * 

''The  said  board  shall  have  general  supervi- 
sion over  all  pnblic  ntilities  as  herein  defined, 
within  the  limits  of  the  city  of  Wilmington,  and 
shall  have  ^awet,  after  bearbig  npon  notice,  by 
order  in  writing  *  *  *  to  hear  and  examine 
complaints  concerning  rates  charged  by  any  such 
public  utility  as  herein  defined,  and  to  make 
such  recommendations  and  orders  as  it  may 
deem  proper  concerning  such  rates." 

There  are  many  other  x>owers  conferred 
Tipon  ttie  board  by  the  act,  and  tbey  are  for 
the  moat  part  of  a  rap^rlaory  character. 

The  appellants  deny  the  authority  of  the 
board  to  grant  to  the  railway  oompaniee  the 
right  to  charge  a  higher  fare  than  that  fixed 
hy  statnte,  vis.  live  cents,  becanse— 

First  The  Ck>n8titution  of  this  state  vests 
all  legislative  powen  in  the  Oeneral  Assem- 
bly, and  snCh  power  cannot  be  delegated  to 
any  other  body.  The  fixing  of  rates  to  be 
charged  by  a  railway  company  is  a  legisla- 
tive power,  and,  therefore,  the  act  of  the 
board  was  without  authority  and  void. 

Second.  If  the  Legislature  can  confer  upon 
said  board  the  power  to  regulate  rates  un- 
der some  drcnmetances,  it  cannot  grant  an 
Increase  beyond  the  mwTimum  rate  fixed  by 
statute  or  by  the  charter  of  the  company,  be- 
cause such  an  act  would  impair  the  obliga- 
tion of  a  contract  made  between  the  state 
and  the  company. 

Third.  The  act  creating  said  board,  when 
Ailrly  construed,  cannot  be  held  to  nMean 
that  the  board  has,  under  a  right  to  regulate 
&ree,  the  power  to  establish  rates  when  a 
maximum  rate  of  fare  had  already  been  fixed 
by  statute. 

Fourth.  If  the  liegislature  could  delegate 
to  the  Board  of  Public  Utility  CommlsBtm- 
en  the  right  to  fix  rates  of  fare  to  be  charg- 
ed by  said  railway  companies,  and  Che  act  of 
the  board  would  not  be  an  impairment  of  a 
contract  between  the  state  and  the  compa- 
nies, but  rather  a  police  regulation,  then 
such  right  could  not  be  conferre(d  except  by 
ezpress  language,  and  owtainly  not  by  Imidi- 
cation.  The  act  did  not  confer  mdi  ilgbt  by 
express  language,  or  even  by  implication. 

We  will  consider  these  gronods  urged  by 
the  appellants.  In  the  order  In  which  they 
are  stated. 

[3]  In  support  of  the  flxst  ground,  the 
well-known  case  of  Rice  t.  Foster,  4  Har. 
479,  489,  is  dted.    nie  court  are  clearly  of 


the  opinion  that  this  case  Is  not  applicable 
to  the  present  (me.  In  the  Bice-Foster  Gtese 
the  Legislature  had  passed  "An  act  autborle- 
ing  the  people  to  decide  by  ballot  whether 
the  license  to  retail  intoxicating  liquor  shall 
be  permitted  among  themi"  It  Involved  the 
right  of  the  people  of  the  county  to  pass  a 
legislative  act  In  the  case  before  the  court 
the  Legislature  created  a  state  agency  and 
invested  that  body  with  power  to  perform  a 
legislative  act,  viz.  to  regiilate  the  rates  that 
dty  railways  should  charge.  In  one  case  it 
was  the  delegation  of  legislative  power  to 
the  people,  and  In  the  other  it  was  the  exer^ 
dse  of  l^slatlve  power  by  an  agency  of 
the  state.  Just  as  It  would  have  been  if  the 
power  had  been  given  to  the  municipality, 
the  dty  of  Wilmington.  The  distinction,  we 
think,  is  dear,  and  the  case  referred  to  can- 
not therefore,  be  regarded  as  an  authority 
In  support  of  appellants'  contention. 

[4]  Upon  the  second  ground  urged  against 
the  act  of  the  board,  the  court  were  by  no 
means  free  from  doubt  and  our  difficulty 
was  much  Increased  because  of  the  fact  that 
there  Is  a  dedslon  In  our  own  state  by  the 
Court  of  VinoTa  and  Appeals  that  seemed  to 
be  against  the  dedded  preponderance  of  au- 
thority in  other  states. 

Undoubtedly  the  Important  indeed,  the 
vital  question  In  the  present  case  is  this: 
Was  the  statutory  provision  which  fixed  the 
maximum  fare  that  the  railway  companies 
should  charge^  at  five  cents,  a  contract  or  a 
mere  regulation  or  condition,  subject  to  the 
police  power  of  the  state?  In  most  states, 
and  notably  In  New  Jersey,  every  doubt  in 
such  controversies  is  resolved  In  favor  of  the 
police  power,  and  a  stipulation  respecting 
the  rate  of  fare  to  be  charged  by  a  rail- 
way oorniwny,  in  a  statute  or  municipal  or- 
dinance, la  held  to  be,  wherever  iwsslble,  a 
condition  or  regulation,  and  not  a  contract 
binding  upon  the  state.  But  the  authorities 
practically  agree  that  it  la  possible  for  the 
state  to  make  sudi  a  contract  and  whenever 
the  language  clearly  and  unmistakably  shows 
that  such  was  the  intention  of  the  Legisla- 
ture, it  Is  binding,  and  cannot  be  changed 
except  by  the  consent  of  the  contracting  par- 
ties. 

In  no  case,  perhaps,  has  the  law  upon  the 
subject  been  more  dearly  and  sucdnctly 
stated  than  in  Milwaukee  v.  R.  R.  Commis- 
sion of  Wisconsin,  238  U.  S.  174,  35  Sup.  Ct 
820,  69  L.  Ed.  1254.  Mr.  Justice  Day,  In  de- 
livering the  opinion  of  the  court  said: 

"The  fixing  of  rates  which  may  be  charged  by 
public  service  corporations  of  the  character 
here  iavolved,  is  a  legislative  function  of  tiie 
state,  and  while  the  right  to  make  contracts 
which  shall  prevent  the  state  during  a  given 
period  from  ezerdsing  this  important  power 
has  been  recognized  and  approved  by  Judicial 
dedsions,  it  has  been  unUormly  held  in  this 
court  that  the  renundation  of  a  sovereign  right 
of  this  character  must  be  eridenced  by  terms  bo 
clear  and  unequivocal  as  to  permit  of  no  doubt 
as  to  their  proper  constructiM.'' 
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To  the  same  effect  is  the  case  of  Home' 
Telephone  Co.  t.  Lob  Angeles,  211  U.  S.  265, 
273,   29   Sup.   Ot.   BO,   62    (53   L.   Ed.   176), 
wherein  the  court  aald: 

"For  the  very  reason  that  auch  a  contract  has 
the  effect  of  extinguiBhing  pro  tanto  an  nn- 
doabted  power  of  government,  both  its  existence 
and  the  authority  to  make  it  must  clearly  and 
unmistakably  appear,  and  all  dioubts  most  be 
resolved  in  favor  of  the  continuance  of  the 
power." 

Undoubtedly  the  reason  for  the  law  as  now 
recognized  and  declared  by  the  courts  la  to 
some  extent  the  growth  and  development  of 
the  police  power  of  the  state.  The  import- 
ance and  necessity  of  such  power  Is  better 
understood  now  than  formerly,  and  many 
acts  are  now  regarded  as  within  Its  scope 
which  were  not  so  considered  In  former  years. 

The  Delaware  case  of  P.,  W.  &  B.  B.  R. 
Co.  y.  Bowers,  4  Honst  506,  634,  was  decided 
in  1873.    In  that  case  Chancellor  Bates  said: 

"The  power  to  adjust  its*  tariff  of  charges  by 
its  own  officers,  according  to  their  views  of  the 
necessities  of  budnem  and  ot  justice  to  the  pub- 
lic, without  supervision,  was  a  part  of  the  fran- 
chise as  it  was  granted.  The  attempted  regula- 
tion by  the  Legislature  of  this  power  materially 
abridges  the  beneficial  exercise  of  it  by  the  cor- 
poration, and  without  any  doubt  impairs  the 
obligation  of  the  contract  in  the  sense  of  the 
Constitution  as  interpreted  by  the  Dartmouth 
College  Case." 

It  Is  true  that  since  the  decision  by  Chan- 
cellor Bates  the  police  power  of  the  state  has 
been  very  much  extended  by  statute  and  judi- 
cial decision,  but  such  doctrine  was  urged  by 
counsel  and  considered  by  the  court  in  that 
case,  and  it  was  distinctly  held  that  the  pow- 
er of  the  company  "to  adjust  Its  tariff  by  Its 
own  officers  according  to  the  necessities  of 
business  and  Justice  to  the  public,  was  a  con- 
tract the  obligation  of  which  the  Legisla- 
ture could  not  impair,"  and  not  a  regulation 
that  was  subject  to  the  police  power  of  the 
state.  This  was  a  decision  by  the  highest 
court  of  the  state  and  cannot  be  lightly  con- 
sidered or  disregarded  because  of  changed 
conditions.  It  would  seem  to  dispose  of  the 
Question  so  fully  argued  by  counsel  in  the 
present  case — whether  the  power  given  by 
the  Legislature  to  a  public  utility  company 
to  charge  certain  rates  Is  a  contract  or  mere 
regulation. 

We  say  very  frankly  that  the  Bowers  Case 
will  not  be  disregarded  by  this  court  unless 
the  present  case  can  be  distinguished  there- 
from. 

It  clearly  appears  from  the  authorities  that 
the  fixing  of  rates  to  be  charged  by  public 
service  corporations  is  a  govenmiental  func- 
tion, and  that  it  can  be  conferred  by  the  Leg- 
islature on  a  state  agency,  such  as  a  munid- 
pallty  or  public  utility  commission;  that 
when  the  rate  has  been  fixed  by  statute  It 
cannot  be  changed  by  one  party  without  the 
consent  of  the  other,  If  the  grant  of  the  right 
clearly  and  unmistakably  constitutes  a  con- 
tract between  the  parties;  if  It  was  not  a 
contract,  but  a  m^re  regulation,  prohibition 


or  condition  of  franchise,  the  state  may,  un- 
der its  police  power,  which  Is  an  attribute  of 
sovereignty,  regulate  or  alter  the  rate  that 
had  been  fixed  by  statute,  municipal  ordi- 
nance or  commission's  order. 

Applying  to  the  present  case  the  test  con- 
tained in  the  opinion  of  Justice  Day  above 
quoted,  was  the  fixing  by  statute  of  a  maxi- 
mum rate  of  five  cents  a  renunciation  of  the 
sovereign  right  to  fix  rates  evidenced  by 
terms  so  clear  and  unequivocal  as  to  permit 
of  no  doubt  as  to  their  proper  construction? 
Was  it  clearly  a  contract  between  the  stats 
and  the  companies,  or  merely  the  condition  of 
a  power  or  franchise  granted?  When  the 
Legislature  said  the  companies  should  not 
charge  a  rate  exceeding  five  cents,  there  was, 
of  course,  an  implied  agreement  that  they 
should  have  a  right  to  charge  that  much; 
but  was  It  in  fact  anything  more  than  a  pro- 
hibition against  charging  a  higher  fAre?  It 
U  true  that,  when  the  companies  accepted 
the  provisions  of  the  statute  that  fixed  the 
maximum  rate,  they  impliedly  agreed  not  to 
charge  more  than  such  rate;  but  was  the 
language  employed  such  as  to  evidence  un- 
equivocally an  agrreement  that  the  state  had 
renounced  the  rig^t  to  fix  a  different  rate? 

In  the  absence  of  the  Bowers  Case,  we 
would  say  the  sovereign  right  of  the  state  to 
regulate  the  rates  to  be  charged  by  said  com- 
panies In  the  fntura  could  not  be  defeated  by 
such  language  as  was  employed  in  the  stat- 
ute, and  that  there  was  no  contract  between 
the  state  and  the  companies  that  precluded 
the  state,  in  the  exercise  of  Its  police  power, 
from  changing  the  rate  of  fan  fixed  by  the 
statute^  We  feel,  however,  that  so  far  as 
this  question  is  concerned  the  decision  refer- 
red to  should  be  controlling  upon  this  court, ' 
although,  in  view  of  the  great  weight  of 
modem  authority,  the  Supreme  Court  of  the 
state  mlg^t  very  well  lay  down  a  different 
rule  from  the  one  declared  In  the  Bowos 
Case. 

But  this  is  not  a  case  where  the  state, 
throu^  the  agency  of  the  utility  board,  is 
endeavoring  to  reduce  the  fare  below  the  sum 
which  it  bad  agreed  might  be  diarged,  or  to 
limit  the  right  or  power  that  had  been  given 
to  the  oomitaiiy,  as  in  the  Bowera  Case.  Nei- 
ther is  it  a  case  where  the  company,  upcm  its 
own  motion,  bad  charged  more  than  five 
cents,  which  it  had  agreed  not  to  exceed.  It 
Is  a  case  where  the  state,  which  had  fixed  a 
maximum  rate  of  five  cents,  agrees,  through 
an  agency  it  had  created,  that  the  companies 
may  charge  a  higher  rate,  the  other  party  to 
the  contract  consenting  thereto.  So  that  evei 
though  there  was  a  contract  binding  on  the 
parties  that  made  it,  it  was  possible  for  them 
to  change  it  If  It  was  right  and  proper  to  do 
so. 

Our  conclusion,  therefore,  is  that,  if  there 
was  a  contract,  the  parties  th»«to  could 
change  It,  provided  the  rights  of  the  people 
were  not  thereby  Injuriously  affected.    From 
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vrtiat  we  have  said  it  Is  obvloas  that  the 
Bowers  Case  Is  dlstlngiilshaMe  from  the  one 
now  before  the  court,  and  that  our  conclusion 
Is  not  in  conflict  with  the  decisioD  glTen  in 
that  case. 

We  come  now  to  the  consideration  of  the 
appellants'  last  point,  viz.  that  the  act  creat- 
ing the  Board  of  Puldlc  Utility  Commission- 
ers does  not,  when  fairly  constraed,  confer 
upon  the  board  the  power  to  reg^date  fares 
when  a  rate  had  been  already  established  by 
statute. 

Does  the  act  creating  the  Board  of  Public 
Utility  Commissioners  for  the  dty  of  Wil- 
mington confer  upon  said  board  the  imwer  to 
regulate  the  fares  to  be  charged  by  the  rail- 
way companies  aboved  mentioned? 

[S]  It  is  dIfBcult  to  escape  the  conviction 
when  the  entire  act  is  considered,  that  one  of 
its  purposes  was  to  regulate  the  charges  of 
pabltc  utility  corporations.  The  powers  given 
to  the  board  over  public  utilities  of  the  dty 
are  so  broad  and  ccNitroIlIng  that  It  Is  Impos- 
sible to  believe  that  the  lieglslature  did  not  In- 
tend that  the  power  to  regulate  fares  should 
be  indoided.  But  there  is  a  provision  of  the 
act  which,  in  the  opinion  of  the  court,  express- 
ly gives  sndi  powers,  viz.  the  provision  "to 
hear  and  examine  complaints  concerning  rates 
charged  by  any  such  public  utility  as  herein 
defined,  and  ^o  make  such  recommendations 
and  orders  as  it  may  deem  proper  concerning 
such  rates." 

When  the  board  Is  given  power  to  hear 
complaints  concerning  rates  charged  by  a 
railway  company,  or  other  public  utility,  and 
make  such  orders  as  it  may  deem  proper  con- 
cerning such  rates,  we  must  condude  that  It 
had  the  power  to  change  any  rate  that  the 
I«glslature  could  have  changed.  It  was  made 
an  agency  of  the  state  and  vested  with  all  the 
power  the  lieglslature  possessed  respecting 
the  fixing  of  rates  for  public  utilities  In  the 
dty  of  Wilmington,  subject,  of  course,  to  the 
right  of  appeal.  And  this  power  Is  given,  we 
think,  not  only  by  implication  from  the  gener- 
al and  broad  language  of  the  act,  but  also  by 
express  language. 

[6]  It  would  be  placing  upon  the  statute  a 
construction  entirely  too  narrow  to  say  It 
means  that  an  individual  may  complain,  but 
not  the  company.  It  Is  hardly  necessary  to 
say  that  the  act  was  meant  to  be  fair  and  use- 
ful to  both  Individual  and  company,  and  that 
there  might  be  conditions  In  which  dther 
would  have  cause  to  complain. 

The  court  having  determined  that  the 
board  had  power  to  regulate  fares,  Mr.  Hai^ 
man  requested  that  a  day  be  fixed  for  the 
bearing  of  the  appeal  on  its  merits,  and  con- 
tended that  It  should  be  heard  de  novo,  and 
not  on  the  record.  Without  passing  upon  this 
question,  the  court  thereupon,  after  examin- 
ing the  record,  said: 

PBNNEWILL,  C.  J.  We  have  carefully 
examined  the  record  In  this  case,  and  as  a 


result  of  that  examination  we  announce  the 
following  decision: 

[7]  The  act  creating  the  Board  of  Public 
Utility  Commissioners  manifestly  contem- 
plates that  before  an  order  shall  be  made 
regulating  the  rates  that  shall  be  charged 
by  any  public  utility  company,  a  hearing  shall 
be  given  to  dtizens  respecting  the  complaint 
filed,  or  a  reasonable  <vportunlty  for  sudi 
hearing.  The  board  Is  clothed  with  large 
powers  and  they  should  be  exerdsed  fairly 
to  both  the  company  and  the  public.  It  was 
not  intended  that  an  order  shall  be  made 
upon  Information  recdved  in  an  ex  parte  pro- 
ceeding, or  without  a  fair  opportunity  tar 
any  dtizen  to  state  Ids  objection  to  com- 
plainant's application. 

The  petition  presented  to  the  board  by  the 
railway  companies,  on  May  7,  1918,  asked  for 
the  rl^t  to  Increaser  the  rate  of  fare  to  six 
cents,  and  upon  that  application  a  reasonable 
opportunity  was  given  to  any  one  who  might 
desire  to  be  heard,  but  upon  the  amend- 
ment to  the  petition,  wbldi  was  presented 
to  the  board  June  3,  1918,  and  which  asked 
for  the  right  to  increase  the  fare  to  seven 
cents,  we  are  of  the  opinion  that  such  an  op- 
portunity was  not  given. 

The  first  notice  of  a  request  for  a  seven- 
ceat  fare  was  made  to  the  board  by  petition, 
on  June  3d,  and  on  the  same  day  a  dedslon 
was  reached  by  the  board  granting  said  re- 
quest; its  solldtor  bdng  called  in  and  di- 
rected to  "prepare  a  resolution  showing  the 
findings  of  the  board,  based  on  the  follow- 
ing": 

"That  an  order  be  drawn  that  the  Wilmington 
&  Philadelphia  Traction  Company  be  permitted 
to  charge  a  stTaight  aeven-cent  fare^  but  shall  be 
reqaired  to  wU  fonr  tieketa  for  twenty-five 
omts." 

So  it  appears  from  the  record  that  the 
public  had  no  notice  respecting  the  seven- 
cent  fare  before  the  board  had  determined  to 
grant  the  company's  request. 

It  is  true  that  the  order  or  resolution  grant- 
ing the  right  to  charge  a  seven-oent  fare  was 
not  formally  adopted  until  June  6th,  but  there 
was  no  public  notice  given  that  it  would  be 
deferred  until  that  date.  It  Is  also  true 
that  protest  was  made  on  the  Sd  and  6th  of 
June,  by  certain  persons,  but  that  did  not  re- 
lieve the  board  of  their  duty  to  give  reason- 
able notice  to  the  public  of  the  application  be- 
fore dedding  the  case.  And,  moreover,  as  to 
the  protest  made  on  June  3d  and  6th,  the  sec- 
retary was  instructed,  on  June  6th,  to  reply  tQ 
the  protestants  "that  the  board  has  had  two 
public  meetings,  and  that  they  will  dedde 
the  issue  on  the  facts  laid  before  them."  By 
"two  public  meetings,"  reference  could  have 
been  had  only  to  the  meeting  of  May  21st, 
whldi  was  with  respect  to  a  six-cent  fare^  and 
the  meeting  of  June  8d,  of  which  the  public 
had  no  notice,  so  far  as  the  record  shows,  and 
at  which  the  question  of  an  increase  to  aevea 
cents  was  presented  and  determined. 
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The  oonrt  hare  no  doubt  that  the  board 
have  endeayored  to  do  their  duty  to  all  par- 
ties, bat  we  think -it  not  improper  to  sug- 
gest tliat  their  duties  might  be  made  easier 
in  the  future  if  they  should  adopt  some  plain 
and  simple  rules  governing  their  procedure, 
including  a  rule  providing  for  a  fair  hearing 
on  the  part  of  both  the  public  and  the  public 
utiUty. 

For  the  reasons  given,  the  court  are  of  the 
qpinion  that  the  order  of  the  board  appealed 
from  should  not  be  affirmed  on  the  record 
filed  in  tlie  case. 

Counsd  for  appellants  and  for  the  Wil- 
mington &  Philadelphia  Traction  Company, 
respectively,  then  conferred  and  announced 
an  agreement  to  permit  the  company  to  give 
the  six-cent  fare  a  trial  for  a  reasonable 
length  of  time,  with  the  right,  if  found  in- 
sufficient, to  make  a  new  application  to  the 
Board  of  Public  UtiUty  Commissioners. 

PBNNBWim  C.  J.  We  think  the  real 
parties  before  us  are  the  appellants  and  the 
railway  company,  and  with  their  consent  we 
will  amend  the  order  made  by  the  board  so 
that  it  shall  read  as  follows: 

That  the  Wilmington  A  Philadelphia  Trac- 
tion Company  be  permitted  to  charge  a 
straight  six-cent  fare. 


CUT  Me.  «K) 

COBB  T.  CUMBERLAND  COUNTT  POWEB 
ft  LIGHT  CO. 

(Supreme  Judicial  Court  of  Maine.    Nov.  16, 
1918.) 

1.  Stbket  Raiiaoadb   «s>85(4)    —   MOTOAI. 

RiOHTS  AND   DTTTIBS. 

An  dectric  car  and  an  aafaHnobUe  are  on 
an  equality  at  a  street  junction,  and  a  close 
watch  is  required  on  the  part  of  the  motorman. 

2.  Nkolioehcx  4=993(2)  —  IlfFxnxD  Nxou- 

OBNCB. 

Negligence  of  plaintifTs  huslMUid,  in  full 
management  of  automobile  which  collided  with 
defendant's  street  car,  could  not  be  Imputed  to 
plaintiff,  who  was  merely  a  passenger  in  auto- 
mobile. 

8.  Street  Rahaoads  ^:9ll4(e)  —  Coujsioir 
AT  Stbebt  Intebskotion— EvioxnoK. 

In  action  for  damages  sustained  by  plain- 
tiff when  automobile  in  which  she  was  riding  col- 
lided with  defendant  motor  company's  electric 
car  at  a  street  junction,  evidence  held  to  war- 
rant verdict  for  plaintiff. 

4.  StbBET  RAIUtOADS  «s»83  —  Rkgistkatioit 
OF  Automobile— What  Cowstttctes. 

Where  automobile,  registered  under  Rev.  St. 
c.  26,  f  24,  as  to  registration  "to  purchase,  dem- 
onstrate, sell,  and  exchange  automobiles,"  was, 
at  time  of  collision  with  street  car,  used  for 
pleasure  alone,  it  was  the  same  as  if  the  automo- 
bile bad  not  been  registered  at  all. 

5.  Stbket  Railroads  «sb102(1>— CoLunoif— 
Failusb  to  Rboistxb  Automobilb— Pboxi* 
MATE  Cause. 

Although  Rev.  St.  c.  26,  (  28,  forbids  opera- 
tion of  automobile  upon  any  highway  unless 
registered,  nonregistration  of  automobile  in 
which  plaintiff  was  riding  at  time  of  collision 
with  defendant's  street  car  at  street  junction 
would  not,  where  it  had  no  causal  connection 


with  injury,  prednde  recovery  in  eoomon-law 
action  for  negligence. 

e.  Licenses  «=»14a)  —  Penal  Statotb  — 
Strict  Ojnbtbuotion. 
Rev.  St.  c.  26,  f  S3,  prescribing  a  fine  not 
exceeding  $00  or  imprisonment  not  exceeding  10 
days  for  violation  of  preceding  sections  with  ref- 
erence to  re^tration  of  automobile,  etc.,  is  pe- 
nal in  its  nature,  and  is  to  l>a  construed  stricuy. 

7.  Licenses  ^s»6 — Powxb  ov  Ia^iblatdsi— 
Rxoistbatior  or  Aotomobilb. 

It  was  within  power  of  Legislature  to  im> 
pose,  within  constitutional  limite,  penalties  for 
failure  to  register  automohile,  inraenre  operator'a 
license,  etc. 

8.  ToBTB  «=9l8— Action— DERirn. 

The  right  of  a  person  to  maintain  so  actioa 
for  a  wrong  committed  upon  1dm  Is  not  taken 
away  because  at  the  time  of  the  injury  he  was 
disobeying  a  statute,  provided  disobedience  In  no 
way  contributed  to  Injuiy. 

Exceptions  from  Supreme  Judicial  Cour^ 
Cumberland  County,  at  Law. 

Action  by  Florence  W.  Cobb  against  the 
Cumberland  County  Power  ft  Light  Company. 
Verdict  for  plaintiff,  and  the  case  is  before 
the  law  court  on  defendant's  moti(ni  and  ex- 
cations.    Motion  and  exceptions  overruled. 

Argued  before  CORNISH,  0.  J.,  and 
SPBAR,  HANSON,  PHILBROOE,  DUNN, 
and  MORRILL,  JJ. 

Frank  H.  Haskell,  of  Portland,  tor  plain- 
tiff. 

Bradley  ft  Llnnell,  of  Portland,  and  WU> 
Uam  Ly9n8,  of  Westbrook,  for  defendant. 

CORNISH,  O.  J.  This  is  an  action  om  the 
case,  brought  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  whUe 
a  passenger  In  an  automobile  operated  W 
her  husband,  and  struck  by  an  electric  car 
operated  by  servants  of  the  defendant  A 
verdict  for  |77S  was  rendered  in  favor  of 
the  plaintiff,  and  the  case  is  before  the  law 
court  on  defendant's  motion  and  exceptions. 

Motion. 

The  accident  occurred  about  11  tfclock  in 
the  evening  of  April  17,  1917,  in  the  dty 
of  Portland.  Mr.  and  Mrs.  Cobb,  with  five 
other  passengers,  entered  Congress  street, 
which  runs  In  a  general  easterly  and  west- 
erly direction,  from  Oak  street,  which  runs 
in  a  general  northerly  and  southerly  dtreo 
tion.  The  approach  to  Congress  street  was 
from  the  southerly  side.  The  purpose  of  Mr. 
Cobb  was  to  cross  the  electric  trades  on  Con- 
gress street,  and  then  turning  to  the  left  to 
proceed  westerly  on  the  northerly  side.  At 
the  some  time  a  car  was  approadiing  and 
moving  easterly  on  the  southerly  tra(^  oC 
the  electric  railroad. 

The  plaintiff  and  her  husband  claim  that 
as  they  emerged  from  Oak  street  the  electric 
car  was  quite  a  distance  to  the  west  on 
Congress  street  and  seemed  to  be  slowins 
down  as  if  to  stop ;  that  they  supposed  th^ 
had  ample  time  in  which  to  cross  withoat 
incurring   any  dang«:  whatever;    Oat  the 
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iMiaband  gave  the  hand  signal  and  proceeded 
■lowly  on  bis  way  straight  across  the  tracks, 
and  when  the  rear  wheels  of  the  automoUIe 
had  passed  nearly  over  the  southerly  track 
It  was  violently  struck  by  the  car,  thrown 
aronnd  njion  the  northerly  track,  and  headed 
toward  the  west 

The  defendant's  contention  Is  that  the  elec- 
tric car  was  coasting  along  Congress  street 
at  a  rate  of  4  to  6  miles  an  hour,  and  was 
under  complete  and  watchful  control;  that 
the  automobile,  on  emerging  from  Oak  street, 
did  not  proceed  straight  on,  but  turned  east- 
erly and  proceeded  along  <3ongress  street  In 
the  same  direction  as  the  electric  car  for  a 
distance  of  atmut  25  feet,  ahd  then  darted 
siaddenly  toward  the  track  and  without  warn- 
ing went  directly  In  the  path  of  the  car  at  a 
point  so  close  to  the  car  that,  notwithstand- 
ing the  .Immediate  application  of  the  brakes, 
the  collision  conld  not  be  averted.  These 
were  the  sharp  contentions  as  to  the  manner 
In  which  the  accident  happened.  The  evi- 
dent was  flatly  contradictory,  and  the  Jtiry 
evidently  took  the  plaintiffs  view. 

[1]  So  far  as  the  negligence  of  the  defend- 
ant is  concerned  It  should  be  remembered 
that  the  collision  took  place  at  a  street  Junc- 
tion, a  place  where  the  electric  car  and 
the  antomobUe  are  on  an  eqnallty,  and  a 
dose  watch  Is  reanired  on  the  part  of  the 
inotorman.  Marden  t.  Street  Ballway  Co., 
100  Me.  41,  60  AU.  6S0.  69  U  B.  A.  800,  109 
Am.  St  Rep.  476.  This  rule  as  to  the  duties 
of  drivers  of  all  vehldea  at  street  Junctions 
must  be  strictly  observed.  It  tends  to  safety 
in  travel. 

What  questioned  in  regard  to  his  con- 
dnct  the  motorman  testified: 

"If  we  follow  an  antomobOe,  and  a  hand  lig- 
nal  is  given,  we  understand  he  te  going  across 
in  front  of  ns,  either  in  one  direction  or  the 
other ;  but  an  automobile  coming  ont  of  a  side 
street  to  cross  directly  in  front  of  na,  and  give 
«»  a  hand  signal,  they  either  wait  or  take  tneir 
chances  of  going  acroH." 

This  answer  may  have  given  to  the  Jury 
the  impression  that  the  motorman  claimed 
a  priority  of  passage,  or  was  regardless  of, 
or  at  least  indifferent  to,  the  rights  of  trav- 
elers approaching  from  a  side  street 

[2]  So  tar  as  the  plaintiff's  want  of  due 
care  is  concerned,  it  should  be  noted  tliet 
she  was  merely  a  passenger  sitting  on  tlie 
rear  seat;  that  lier  bnsband,  an  expoTleaixA 
driver,  was  in  foil  management  and  control 
of  the  maeblne;  and,  even  though  he  might 
be  deemed  guilty  of  contributory  negligence. 
Ids  negligence  was  not  Impntableto  her. 
Denis  V.  Street  Bailway  C!o.,  104  M&  39,  70 
Atl.  1047.  It  further  appears  tliat  she  did 
not  blindly  rely  on  him,  because  die  also 
looked,  saw  the  car  some  distance  np  the 
street  and  observed  nothing  to  indicate  peril 
In  crossing  the  track. 

[I]  Without  farther  dlscnsslon,  we  wonld 
■ay  tbAt,  while  the  case  is  somewhat  close, 
we  do  not  regard  the  verdict  so  i>alpably 
wrong  as  to  warrant  oar  intervention. 


Bzceptions. 

[4]  The  exceptions  Involve  two  questions: 
First,  whether  the  automobile,  considering 
the  purpose  for  which  it  was  being  used  at 
the  time,  was  legally  registered.  Second,  if 
not,  whether  nonregtstratiotl  is  a  bar  to 
recovery. 

As  to  the  first  point  it  appears  that  this 
automobile  was  registered  under  the  prori- 
slons  of  R.  S.  e.  26,  |  24,  then  In  force.  This 
section  provided  that  instead  of  the  separate 
and  individual  registration  of  each  car  by  a 
manufacturer  or  dealer,  such  manufacturer 
or  dealer  could  obtain  a  certificate  of  regis- 
tration bearing  a  general  distinguishing  num- 
ber or  mark,  together  vritb  five  number 
plates,  so  that  for  the  specified  number  of 
can  the  same  number  and  distinguishing 
mark  might  be  need.  This  vnis  called  a  cer- 
tificate of  registration  "to  purchase,' demon- 
strate, sell,  and  exchange  aattHnoAiles.**  It 
was  not  a  general  and  unlimited  license  tat 
all  purposes  and  oses,  but  for  the  restricted 
uses  naned.  It  did  not  Include  riding  for 
pleasure,  nor  for  hire.  On  tliis  occasion  the 
anto  was  being  used  obviously  for  no  one 
of  the  restricted  uses,  bat  for  pleasure  al<»ie, 
and  therefOiB,  so  far  as  this  particular  trip 
was  concerned',  and  as  relating  to  this  ac- 
cident it  was  the  same  as  if  Uw  car  Iiad  Bot 
been  registcired  at  all. 

[f]  This  brings  us  to  the  second  and  vital 
point  whether,  considering  this  as  an  unreg- 
istered car,  the  plaintiff  1^  thereby  precluded 
from  recovering  in  tills  Oommon-law  action 
for  negligence; 

We  are  aware  that  the  Massachusetts  court 
has  so  construed  the  registration  statute  of 
that  state  as  to  render  an  unregistered  car  a 
trespasser  and  an  outlaw,  having  no  rights 
which  even  a  negligent  party  is  bound  to  re- 
spect and  to  whose  occupants  no  duty  Is 
owed  by  the  traveling  public,  except  to  re- 
frain from  willful  and  wanton  injury. 

The  leading  Massachusetts  case  is  Dudley 
y.  Northampton  Street  Railway,  202  Mass. 
443,  S9  N.  B.  26,  23  L.  R.  A.  (N.  S.)  661,  a 
decision  rendered  by  a  divided  court  and  the 
opinion  likens  such  an  unregistered  car  to  a 
mna'way  horse,  citing  Richards  v.  Unfield, 

13  Gray  (Mass.)  344,'  and  mgglns  v.  Boston, 
148  Mass.  484,  20  N.  B.  106.  Those  citations 
are  not  precedents  for  Dudley  v.  Northamp- 
ton St.  Ry.,  because  they  are  not  actions  at 
common  law,  but  statutory  actions  against 
municipalities  arising  from  defects  in  the 
highway,  a  distinction  which  will  be  noted 
later  in  discussing  McCarthy  v.  Leeds,  116 
Me.  134,  98  Atl.  72,  L.  R.  A.  1916E!,  1212,  and 
McCarthy,  Adm'r,  v.  Same,  118  Me.  275,  101 
Atl.  448.  To  the  same  class  belongs  Feeley 
y.  Melrose,  206  Mass.  329,  91  N.  B.  306,  27 

14  R.  A.  (N.  S.)  1156,  137  Am.  St  Rep.  445. 
Bat  the  decision  in  Dudley  y.  Street  Bail- 
way  has  been  followed  by  the  Massachusetts 
court  In  subsequent  cases,  and  Is  unquestion- 
ably the  law  of  that  commonwealth  to-day. 
Chase  v.  M.  T.  Cen.  B.  B„  208  Maas.  187.  IBS, 
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M  N.  E.  8T7:  Love  ▼.  Street  Ratlway,  213 
Mass.  137,  90  N.  E.  960;  Holden  y.  McGUU- 
cuddy,  215  Mass.  663,  102  N.  E.  923;  Dean  7. 
Boston  Elevated  Ry.,  217  Mass.  495, 105  N.  B. 
616;  Gould  v.  Elder,  219  Mass.  396,  107  N. 
E  59;  KoonoTsky  y.  Quellette,  226  Mass. 
474,  116  N.  E.  243,  Ann.  Cas.  1918B,  1146; 
RoUi  y.  Converse,  227  Mass.  162,  116  N.  E. 
607. 

It  would  seem,  however,  tbat  tbls  reaf- 
firmation has  been  at  times  somewhat  re- 
luctant, because  Jn  Bourne  v.  Whitman,  200 
Mass.  155,  172,  05  N.  a  «>4,  406  (35  L.  R.  A. 
[N.  S.]  701),  the  court,  in  commenting  upon 
the  Dudley  Case,  said: 

"Some  of  us  were  disinclined  to  lay  down  the 
law  so  broadly,  and  the  opinion  of  the  court  was 
not  unanimous;  but  the  doctrine  has  been  re- 
peatedly reaffirmed  and  is  now  the  established 
law  of  the  commonwealth." 

The  Massachusetts  cases  rest  wholly  upon 
the  Interpretation,  of  the  words  of  the  statuta 
They  recognize  and  concede  the  common- 
law  doctrine  that  the  violation  of  a  statute 
or  ordinance  does  not  constitute  negligence 
per  se,  and  does  not  prohibit  a  plaintiff  from 
recovering  in  on  action  of  n«gllgence,  mUesB 
sudi  violation  Is  the  direct  and  proximate 
cause  contributing  to  the  act,  t^ut  they  hold 
that  it  does  not  apply.  The  most  striking 
illustration,  perhaps,  Is  Bourne  v.  Whltmaut 
200  Mass.  169,  96  N.  El  408.  36  U  R.  A.  (N- 
S.)  701,  dted  supra,  where  it  was  held  that 
an  operator,  who  has  violated  the  statute, 
which  iKVvldes  that  "no  person  shall  operate 
an  automobile  •  •  •  unless  spedally 
licensed,"  etc.,  may  recover  in  an  action  of 
tort;  his  unlawful  act  being  regarded  as 
punishable  under  another  section  of  the  stat- 
ute, but  not  as  rendering  him  a  trespasser 
'on  the  highway. 

It  is  only  in  the  case  of  noaregistratl(m 
that  the  iMassachusetts  court  has  construed 
the  statute  so  broadly,  and  we  think  they 
have  read  into  the  statute  more  than  its  lan- 
guage will  i>ermlt,  and  have  attached  to  the 
consequences  of  nonr^stration  more  than 
the  legislative  enactment  will  warrant.  The 
statutory  provisions  are  almost  identically 
the  same  in  the  two  states,  so  that  it  Is  im- 
possible to  dlsOngulsh  the  Massachusetts 
cases  by  reason  of  a  difference  In  the  statutes. 

We  therefore  take  up  our  own  statute,  with 
a  view  to  determining  whether  the  Legisla- 
ture, in  the  case  of  nonregistration,  has  creat- 
ed a  duty  to  other  travelers  on  the  highway, 
or  only  a  public  duty  to  t>e  enforced  in  the  or- 
dinary administration  of  the  criminal  law; 
in  other  words,  whether  the  offender  is  in 
effect  penalized  beyond  the  express  provi- 
sions of  the  statute. 

[6]  The  general  rule,  which  needs  no  cita- 
tion of  authorities,  is  that  penal  statutes  are 
to  be  construed  strictly,  and  not  to  be  ex- 
tended beyond  their  obvious  import  The  pen- 
alties to  be  Imposed  are  those  expressed  in 
clear  and  explicit  terms.  Inferential  penalties 
are  not  to  be  discovered  and  enforced. 


Section  28  of  R.  S.  c.  28,  reads  as  follows: 
"No  motor  vehicle  of  any  kind  shall  be  op- 
erated by  a  resident  of  this  state  upon  an^  high- 
way *  •  •  unless  registered  as  provided  in 
this  chaptpr,  and  no  person,  a  resident  of  the 
state,  shall  operate  a  motor  vehicle  upon  any 
highway  •  •  •  tinless  licensed  to  do  so  under 
the  provisions  of  section  31." 

Other  minor  requirements  as  to  sale  and 
exchange  are  added,  and  in  section  33  it  is 
provided  that  whoever  violates  any  of  the 
provisions  of  the  nine  preceding  sections 
shall  be  punished  by  a  fine  not  exceeding  $50 
or  by  imprisonment  not  exceeding  10  days. 

[7]  No  distinction  is  made  between,  any  of 
the  offenses.  The  same  penalty  within  fixed 
limits  is  meted  out  to  all.  Nonregistration  of 
the  machine  is  made  no  greater  crime  than' 
nonllcenslng  of  the  driver.  It  was  within  the 
power  of  the  Legislature  to  impose  such  pen- 
alties, within  constitutional  limitations,  as 
it  saw  fit  It  imposed  a  small  fine  or  a  short 
imprisonment.  It  might  have  added  the  for- 
feiture of  the  car,  as  in  the  case  of  the  illegal 
transportation  of  intoxicating  liquors  (P.  L. 
1917,  c:  294),  or  it  might  have  subjected  the 
owner  of  the  unregistered  car  and  the  occu- 
pants to  dvll  llabUities,  but  it  did  neither. 
The  difference  between  wrongs  to  the  public 
and  to  the  individual  is  well  marked  and  the 
Legislature  in  other  acts  recognizes  both. 
Thus  in  R.  S.  c  26,  II  2,  6,  the  law  of  the 
road,  so  called,  there  are  certain  provisions 
as  to  travelers  turning  to  the  right,  not  ob- 
structing passage,  using  bdla,  etc.,  and  sec- 
tion 6  reads: 

"Any  ^rson  injured  by  violation  of  either  of 
the  previous  sections,  may  recover  damages  in 
an  action  on  the  case,  commenced  within  one 
year.  Such  violator  forfeits  not  less  than  one, 
nor  more  than  twenty  dollars,  to  he  recoverM 
on  complaint  made  within  sixty  days." 

Here  both  a  penalty  and  the  liability  to 
dvU  action  are  expressly  stated. 

An  apt  and  striking  illustration  may  be 
found  in  the  legislation  and  decisions  of  Con- 
necticut on  the  precise  point  under  consid- 
eration. Under  the  Public  Acts  of  Connecti- 
cut 1907,  c.  221,  automobiles  were  required  t» 
be  registered  and  a  penalty  was  provided  for 
violation  of  the  law.  TTnder  that  act  it  was 
held  that  a  party  could  recover  against  a 
munldp>ality  for  injuries  sustained  from  a 
defect  in  the  highway  although  his  car  was 
unregistered.  Hemming  v.  New  Haven,  82 
Conn.  661,  74  Atl.  892,  26  L.  R.  A.  (N.  S.) 
734,  18  Ann.  Cas.  240.  It  should  be  observed 
that  the  contrary  rule  prevails  in  this  state 
(McCarthy  y.  Leeds,  115  Me.  134,  08  AO.  72. 
L.  R.  A.  1916Et  1212;  McCarthy,  Admr.,  v. 
Leeds,  116  Me.  276,  101  AU.  448) ;  but  that 
does  not  affect  the  force  of  the  illnstratlcxk 
Subsequently  the  statute  of  Connecticut  was 
amended  and  an  additional  liability  was  plac- 
ed upon  the  violator.  Pub.  Laws  Conn.  1911, 
c.  85.  This  expressly  provided,  in  addition 
to  the  penalty  previously  imposed,  that  na 
recovery  should  be  had  by  the  owner,  opera- 
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tor,  or  passenger  of  an  unregistered  motor 
vehicle  "for  any  Injury  to  person  or  property 
received  by  reason  of  the  operation  of  said 
motor  while  in  or  ui)on  the  pnbllc  highways 
in  this  state."  TTnder  this  act  the  owner  of 
an  unregistered  car  has  been  held  to  be  ab- 
solutely precluded  from  maintaining  an  ac- 
tion for  n^Ugence.  Stroud  v.  Water  Com- 
missioners, 90  Conn.  412,  97  AtL  336.  Ko 
other  conclusion  could  w^  have  been  reach- 
ed, because  the  taMng  away  of  the  violator's 
dvll  rights  was  distinctly  spedfled.  Nothing 
was  left  to  implication. 
-  The  lieglslature  of  Maine  has  not  seen  fit 
to  impose  this  liability  upon  the  violator  of 
the  registration  section,  and  the  court  does 
not  feti  Justified  in  reading  such  a  drastic 
clause  into  the  section,  and  In  effect  multi- 
plying many  times  the  fine  imposed  by  stat- 
ute. 

We  see  nothing  in  the  language  of  the  reg- 
istration clause  which  differentiates  It  from 
the  license  clause.  They  follow  each  other 
and  together  constitute  one  sentence.  They 
are  expressed  in  substantially  the  same  lan- 
guage: 

"No  motor  vehicle  shall  be  operated  •  •  • 
unless  registered."  "No  person  shall  operate  a 
motor  vehicle  unless  licensed." 

Their  breach  la  followed  by  the  same  pen- 
alty. We  can  discover  no  legislative  intent 
of  dvn  disabilities  lurking  in  one  clause 
which  does  not  pertain  to  the  other.  The 
license  clause  Is  held  by  the  Massachusetts 
court  to  be  nonprecluslve.  Why  should  not 
the  registration  clause  be  also?  If  In  prac- 
tice either  should  be  held  prohibitive  of  the 
right  to  maintain  a  dvil  suit,  there  ar6  more 
practical  reasons  for  attaching  the  prohibi- 
tion to  the  animate  and  nonllcensed  driver 
than  to  the  Inanimate  and  unregistered  car. 
An  inert  automobile  of  Itself  is  harmless, 
whether  registered  or  not  It  is  only  when 
in  motion  that  danger  attaches.  But  an  un- 
licensed driver  operating  a  machine  may  be 
the  cause  of  much  mischief.  "What  is  gain- 
ed by  the  display  of  a  license  number  is  not 
the  avoidance  of  collisions,  but  the  more 
ready  identification  of  the  machine  and  Its 
responsible  owner,"  says  the  New  Jersey 
court  in  Shaw  v.  Thlelbahr,  82  N.  Y.  Law, 
23,  81  Atl.  497.  The  act  providing  for  reg- 
'Istration  has  no  tendency  to  prevent  colli- 
sions, while  that  requiring  the  licensing  of 
operators  does  have  that  tendency,  in  so  far 
as  it  may  prevent  Incompetent  persons  from 
managing  an  engine  fraught  with  such  ca- 
pacity for  injury.  The  Legislature,  however, 
has  made  no  distinction  between  the  two  and 
has  provided  merely  a  penalty  in  either  case, 
and  the  same  penalty. 

[S]  This  construction  brings  us  back  to 
the  familiar  principle  that  the  right  of  a 
person  to  maintain  an  action  for  a  wrong 
committed  upon  him  is  not  taken  away  be- 
cause at  the  time  of  the  injury  he  was  dis- 
obeying a  statute,  provided  this  dlsobeyance 


in  no  way  contributed  to  the  injury.  He  is 
not  placed  outside  the  pale  of  the  law  merely 
because  he  was  committing  a  misdemeanor. 
That  would  be  a  wrong  to  the  public,  but  not 
to  the  other  party  in  the  dvil  action.  Such 
violation  may  in  certain  cases  be  evidence 
of  negligence,  but  It  is  not  conclusive.  Qil- 
more  v.  Ross,  72  Me.  194;  Burbank  v.  Bethel 
Steam  MiU  Co.,  76  Me.  373,  46  Am.  Rep.  400 ; 
Neal  V.  Rendall,  98  Me.  69,  56  AU.  209,  63 
L.  R.  A.  668;  Wood  v.  Me.  Cen.  R.  R.  Co., 
101  Me.  469,  64  Atl.  833;  Moore  v.  Same, 
106  Me.  297,  78  Atl.  871 ;  iOmball  v.  Davis, 
117  Me.  187,  108  AtL  164;  Kidder  v.  Dun- 
stable. 11  Gray  (Mass.)  342;  Spofford  v.  Har- 
low, 8  Allen  (Mass.)  176;  Counter  v.  Goudi, 
8  Allen  (Mass.)  436;  HaU  v.  Ripley,  119 
Mass.  136;  O'Brien  v.  Hndner,  182  Mass. 
881.  66  N.  B.  788;  Slattery  v.  Lawrmce  Ice 
Co.,  190  Mass.  79,  76  N.  B.  459;  Jaehnig  v. 
Ferguson  Co.,  197  Mass.  864,  83  N.  B.  868; 
Bourne  v.  Whitman,  209  Mass.  168,  95  N.  B. 
404,  85  L.  R.  A.  (N.  S.)  701;  Holland  v. 
Boston,  213  Mass.  660,  100  N.  B.  1009 ;  Hol- 
den  V.  McGiUlcuddy,  215  Mass.  563,  102  N. 
E.  923;  Oonroy  v.  Mather,  217  Mass.  91.  104 
N.  B.  487,  62  L.  B.  A.  (N.  S.)  801;  Carrlng- 
ton  V.  Worcester  St.  By.,  222  Mass.  110,  109 
N.  m828. 

Tke  application  of  this  governing  rule  to 
the  case  at  bar  Is  obvious.  The  nonregistra- 
tion had  no  causal  connection  with  the  a<s 
ddent  whatever.  It  no  more  contributed  to 
the  collision  in  this  case  than  did  the  color 
of  the  car.  The  one  was  as  immaterial  as 
the  other.  Therefore  the  violation  of  the 
statute  did  not  bar  the  iflalntifTs  right  of 
recovery. 

This  view  of  the  effect  "of  the  registration 
section  is  uniformly  held,  outside  of  Massa- 
chusetts, so  far  as  we  have  been  able  to  as- 
certain. Birmingham  Ry.  ft  L.  Co.  v.  iBtna 
Ace.  &  Llab.  Co.,  184  Ala.  604,  64  South.  44 ; 
Stovall  V.  Oorey  Highlands  Land  Co.,  189 
Ala.  576,  66  South.  577;  Shimoda  v.  Bundy, 
24  Cal.  App.  677,  142  Pac.  100;  Atlantic 
Coast  Line  R.  R.  Co.  v.  Weir,  63  Fla.  69.  58 
South.  641,  41  Lu  B.  A.  (N.  S.)  307,  Ann.  Cas. 
1914A,  126,  and  note;  Moore  v.  Hart,  171 
Ky.  726,  188  S.  W.  861;  Lockrldge  v.  Mlnne- 
apoUs  R.  R.,  161  Iowa,  74,  140  N.  W.  834, 
Ann.  Cas.  1916A,  158;  Armstead  v.  Louns- 
berry,  129  Minn.  84,  161  N.  W.  642,  L.  R. 
A.  1915D,  628,  and  note;  Sliaw  v.  Thlel- 
bahr, 82  N.  J.  Law,  23,  81  AU.  497;  Hyde  v. 
McCreery,  148  App.  Dlv.  729, 130  N.  Y.  Supp. 
268;  Black  t.  Moree,  135  Tenn.  78,  185  S. 
W.  682,  L.  R.  A.  1916E,  1216;  So.  Ry.  Co. 
V.  Vaughan,  118  Va.  682,  88  S.  E.  306,  L.  R. 
A.  1916E1,  1222,  and  note ;  Derr  v.  R.  R.  Co., 
168  TWs.  284,  157  N.  W.  753;  2  R.  C.  L. 
1208;  2  Elliott,  Roads  and  Streets  (3d  Ed.) 
(  1115. 

The  defendant,  however,  contends  that  the 
recent  decisions  of  this  court  have  virtually 
adopted  the  Massachusetts  rule.    McCarthy 
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r.  Leeds.  U5  Utu  134.  98  AtL  72,  L.  R.  A. 
1916E.  1212 ;  McCaitli:7,  Adm'r.  t.  Leeds.  110 
Me.  276,  101  AtL  448.  Not  bo.  The  first 
case  was  bronght  by  tbe  owner  of  an  un- 
registered automobile  against  the  inbabltants 
of  a  town  to  recover  for  injuries  sostalned 
by  reason  of  a  defective  bridge.  Tbe  second 
was  brought  by  the  administrator  of  the  es- 
tate of  two  of  the  passengers  to  recover  on 
the  same  ground.  Judgment  was  rendered 
in  favor  of  the  defendants  In  both  actions 
and  the  decisions  were  based  sqnarely  and 
solely  upon  the  proposition  that  the  liability 
of  a  town  for  defects  In  its  ways  and  bridges 
is  purely  statutory,  and  tbe  duty  owed  by 
the  town  is  only  to  lawful  travders;  that  the 
occupants  of  an  unregistered  automobile  are 
not  lawful  travders  so  far  as  the  town  is 
concerned,  and  therefore  no  duty  is  owed  to 
them  by  the  town,  except  to  refrain  from 
willful  injury,  l^ls  doctrine  is  well  estab- 
lished in  this  state  by  a  long  line  of  analo- 
gous decisions;  thus  one  using  the  street 
as  a  playground  is  not  a  lawful  traveler, 
within  tlie  purview  of  the  statutory  liabil- 
ity of  a  town,  Stlnson  v.  Gardiner,  42  Me. 
248,  66  Am.  Dec.  281 ;  nor  for  horse  racing, 
McCarthy  ▼.  Portland,  67  Me.  167,  24  Am. 
Rep.  28;  nor  a  traveler  on  tbe  Lord's  Day, 
under  the  old  statute,  Bryant  ▼.  Blddeford, 
89  Me.  193;  Hinckley  v.  Penobscot,  42  Me. 
89;  Cratty  v.  Bangor,  07  Me.  428,  2  Am. 
Rep.  66.  The  cases  of  MIcGarthy  v.  Leeds, 
supra,  simply  enforce  the  same  rule,  and  the 
court  drew  the  distinction  between  that  class 
of  actions  and  a  common-law  action  for  neg- 
ligence in  these  words: 

*^t  mast  be  distinctly  borne  in  mind  that  this 
is  not  a  common-lsw  action  of  neKligence  against 
an  indivldnal  or  a  corporation,  but  a  statutory 
remedy  aeainst  a  munldpali^,  and  the  riehts  of 
tbe  traveling  public  and  ti!ie  liabill^  of  tbe  mn- 
nidpality  are  Uinited  by  the  scope  of  the  statute. 
*  *  *  Here,  >b  in  the  case  of  tbe  violation  of 
the  Sunday  law,  it  is  not  a  question  of  causal 
connection  between  the  violation  of  the  statute 
and  the  happening  of  the  accident.  The  samo 
causes  would  be  at  worlc  to  produce  an  accident 
on  Monday,  or  Tuesday,  as  on  Sunday.  So  in 
the  case  at  bar  the  mere  nonregistration  can 
hardly  be  regarded  as  a  centribnting  cause.  Tbe 
railing  of  tbe  bridge  had  no  more  strength  to 
withstand  tbe  impact  of  a  registered  than  of  an 
unregistered  car.  The  decision  does  not  rest 
upon  the  oommon-law  principle  of  causal  con- 
nection." McCarthy,  Adm'r,  v.  Leeds.  116  Me. 
276,  101  AtL  448. 

Evidently  the  court  anticipated  the  proba- 
ble  necessity  of  determining  at  some  future 
time  the  precise  question  which  has  arisoi 
In  this  common-law  action  now  under  con- 
sideration, and  left  itself  free  to  decide  that 
question  upon  common-I&w  principles  when 
it  should  arise.  The  decisions  in  these  two 
distinct  classes  of  cases  are  entirely  con- 
sistent. 

It  is  therefore  the  opinion  of  the  court  that 
tbe  entry  should  be: 

Motion  and  exceptions  overruled. 


017  He.  578) 
DYEE  T.  CUMBERLAND  CODNTT  POWER 

&  LIGHT  CO. 

(Supreme  Judicial  Court  of  Maine.     Nov.  19, 

1918.) 

1.  Stbekt    RAn,R0ADs    <8=>99(4)  —  CoLuaioif 

WITH      VeHIOUS   —   CONTBIBUTOXT      NeOU- 
OKNCE. 

Driver  of  motor  trndc,  who  was  familiar 
with  locality  and  Imew  that  ^eetric  car  was 
coming  behud  him,  in  stopping  his  trudi  in 
unobstructed  road,  13  feet  wide,  so  dose  to  the 
track  that  the  car  would  hit  it  within  "a  haU 
to  a  minute,"  was  guilty  of  contributory  nedi- 
gence,  unless  such  action  could  be  satistactonly 
explained. 

2.  New  Tbiai,  «s»72— Obouitds— Weioht  o» 
Evidence. 

In  action  by  motor  trudc  driver  for  per- 
sonal injuries,  sustained  by  Mdlision  with  street 
car,,  evidence  held  so  strStngly  pr^onderating 
against  plaintiff,  upon  question-ox  negligence  of 
defendant,  aa  to  requira  that  verdict  in  fovor 
of  plaintiff  be  set  aside  and  new  trial  granted. 

On  Motion  from  Supreme  Judicial  Court, 
Cumberland  County. 

Action  by  Ernest  B.  Dyer  against  the  Cum- 
berland County  Power  ft  Llg^t  Company. 
Verdict  for  plaintiff,  and  defendant  moves 
for  a  new  trlaL    Motion  sustained. 

Argued  before  CO^ISH,  C  J.,  and 
SPEAR,  HANSON,  PHILBBOOE,  DUNN, 
and  MORRILL,  JJ. 

Hinckley  A  Hinckley,  of  Portland,  for 
plaintlfr. 

Bradley  ft  linnell,  of  Portland,  and  Wil- 
liam Lyons,  of  Westbrook,  for  defendant 

PER  CURIAM.  On  March  26,  1917,  tbe 
plalntUf  sustained  severe  injuries  in  a  colli- 
sion between  an  auto  trudt,  which  he  was 
driving,  and  an  electric  car  of  the  defendant 
corporation,  and  has  recovered  a  verdict  for 
the  damages  sustained  by  him.  nie  defoid- 
ant  moves  for  a  new  trial  on  the  oaoai 
grounds. 

The  colUsloQ  occurred  on  Main  street  in 
that  part  of  the  dty  of  South  Portland, 
known  as  Ugonia,  a  short  distance  westerly 
of  Vanghan's  bridge.  The  defendant  corpora- 
tion maintains  a  double  track  across  the 
bridge  and  for  some  distance  beyond,  or  wes- 
terly of,  the  bridge ;  a  short  distance  wester- 
ly of  the  bridge,  on  the  right  hand,  or  north- 
erly, side  of  the  double  track,  was  a  white 
post;  and  Just  beyond  the  post  a  freight, 
track  of  the  Portland  Terminal  Company, 
running  into  the  yards  of  the  Standard  Oil 
Company,  crossed  Main  street  and  the  elec- 
tric railroad.  A  car  coming  out  of  Portland, 
making  a  stop  at  the  white  post,  crossed  the 
steam  railroad  tracks  before  stopping.  About 
160  or  170  feet  westerly  of  the  white  post 
the  outbound,  or  northerly,  trade  curves  to 
the  left,  or  southerly,  connecting  with  the  in- 
bound, or  soutiterly,  track,  and  from  that 
point  westerly,  towards  Saco,  the  Une  is  a 
single  track,  which,  just  beyond  tbe  switdi- 
curves  to  the  right,  or  northerly,  and  occupies 
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to  Saco,  approaching  the  end  of  the  doable 
track,  first  takes  a  carve  to  the  left,  or  soath- 
erly,  until  the  single  track  Is  reached,  and 
then  takes  a  cnrre  to  the  right,  or  northerly, 
until  the  location  on  the  side  of  the  highway 
Is  reached.  On  both  sides  of  the  double  track 
Is  a  roadway  for  teams,  and  there  Is  a  cross- 
ing of  the  single  track  where  It  carves  to  the 
Bide  of  the  highway. 

The  collision  occnrred  at  the  point  where 
the  two  tracks  connect  When  the  electric 
car  8topi)ed,  the  rear  wheels  of  the  forward 
track  were  on  the  single  track  some  eight  or 
ten  Inches  westerly  of  the  switch  points,  and 
the  rear  truck  was  on  the  outbound,  or  north- 
erly, track.  At  this  point  the  roadway  Is  13 
feet  wide  between  the  curb  and  the  southerly 
rail. 

The  plaintlfr  asserts  that  upon  the  after- 
noon In  question  he  was  driving  bis  auto 
truck  to  bis  residence  In  Scarboro  along  the 
right-hand  side  of  the  highway,  on  the  north- 
erly ride  of  the  defendant's  tracks;    that 
near  the  westerly,  or  South  Portland,  end  of 
Vaughan's  bridge  he  saw  the  electric  car  of 
the  defendant  bound  for  Saco,  stationary  on 
the  track  ahead  of  him,  near  the  white  post ; 
that  there  were  teams  In  the  road  ahead  of 
him  on  the  right-hand  side,  and  that  accord- 
ingly he  turned  his  truck  to  the  left,  crossing 
the  electric  car  tracks  behind  the  Saco  car, 
and,  passing  the  car,  stopped  opposite  the 
switch  on  account  of  some  boys  In  the  road 
In  front  of  him;    that,  while  thus  stopped, 
the  Saco  car  ran  Into  his  truck,  overturning 
It,  and  canslng  the  Injuries  whldi  he  sustain- 
ed.   He  says  that  his  tru<^  had  been  stopped 
"l)erhaps  between  half  and  a  minute"  when 
the  car  struck  it 

[1]  It  may  well  be  said  here  that  the  ac- 
tion of  the  plaintiff,  who  was  familiar  with 
the  locality  and  knew  that  the  electric  car 
was  coming  behind  blm.  In  stopping  Ms  truck 
In  an  nnobstructed  road,  13  feet  wide,  so 
close  to  the  track  that  the  car  would  bit  It 
almost  Immediately,  constituted  contributory 
negligence,  unless  satisfactorily  explained — 
as  much  so,  as  if  he  had  stopped  on  the 
tracks.  See  Smith  v.  Somerset  Traction  Co., 
104  Atl.  788,  recently  decided. 

[2]  But   the   defendant   asserts   that   the 
Saco  car  on  that  trip  did  not  stop  at  the 
wbite  post;    that  it  slowed  down  to  cross 
the  steam  railroad  tracks,  then  Increased  its 
speed  to  7  or  8  miles  an  hour  for  a  short  dis- 
tance, and  then  again  slowed  down  to  3  or  4 
miles  an  hour  to  take  the  switch  and  carve 
at    tbe  ^d  of  the  double  track;    that  the 
auto   truck  was  not  stopped  in  front  of  the 
car,  and  that  no  boys  were  to  be  seen  In  the 
road.      The  motorman  Insists  that  his  first 
Blgiit  of  the  truck  was  when  the  right  for^ 
ward  'Wheel  appeared  from  behind,  in  front 
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Stopped  his  car  at  once. 

The  sole  issue  Is  upon  the  alleged  negli- 
gence of  those  in  charge  of  the  Saco  car. 

Without  quoting  the  testimony  at  length,  we 
may  say  that  the  evidence  entirely  falls  to 
establish  the  charge  of  negligence  on  the 
part  of  the  defendant's  employes.  The  testi- 
mony of  the  conductor,  of  five  passengers  on 
the  Saco  car,  and  of  one  White,  a  watchman 
for  the  Standard  Oil  Company,  who  saw  the 
collision  from  the  sidewalk,  shows  beyond 
question  that  when  the  plaintiff  crossed  from 
right  to  left  behind  the  electric  car,  the  tmck 
took  the  Inbound  track  and  ran  for  a  short 
distance  along  the  rails,  until  both  truck  and 
electric  car  were  approaching  the  end  of  the 
double  track  and  the  switch;  that  then,  in 
attempting  to  leave  the  track,  the  plaintiff 
tamed  his  track  to  the  left,  the  rear  wheels 
skidded  upon  the  rails,  and  the  tmck  ran  di- 
agonally across  the  roadway,  there  IS  feet 
wide,  striking  the  curb  on  the  southerly  side 
of  the  street ;  then.  In  the  plalntieTs  attempts 
to  regain  control  of  the  truck,  It  shot  back 
across  the  street  and  collided  with  the  elec- 
tric car  In  the  manner  described  by  the  mo- 
torman and  other  witnesses  In  the  vestibule. 
The  evidence  is  plenary  that  this  unfortunate 
accident  happened  substantially  In  the  man- 
ner we  have  stated,  and  that  the  motorman 
acted  promptly  In  stopping  his  car  upon  the 
Instant  when  danger  became  apparent 

Very  serious  Injuries  were  undoubtedly 
sustained  by  the  plaintiff,  for  which  he  has 
recovered  a  verdict  We  are  dlsiwsed  to  ap- 
ply the  most  severe  tests  to  the  evidence  be- 
fore disturbing  that  verdict;  but  the  evi- 
dence, carefully  and  painstakingly  consider- 
ed, "so  strongly  preponderates  against  the 
plaintiff  upon  points  vital  to  the  result  as  to 
amount  to  a  moral  certainty  that  the  Jury 
erred  In  the  conclusion  reached  by  them" 
(Smith  v.  Insurance  Co.,  85  Me.  348,  27  Atl. 
191),  and  the  mandate  must  be: 

notion  sustained.  Verdict  set  aside.  New 
trial  granted. 

°°""°~  (in  Me.  «4> 

STATB  ▼.  McDonald  et  al. 

(Supreme  Judicial  Court  of  Maine.     Nov.  25, 
1918.) 

1.  InSUBANOE  «=»311(3)— PiBK  INSURANCE — 

Vaoanot    ov    Pbkkisbs  —  Effect    upon 

Rights  or  Mobtoaoke. 
Wliere  fire  policy  Qrovided  that  it  should 
become  void  if  the  premises  became  vacant,  and 
as  required  by  the  Maine  standard  form,  that 
if  loss  were  payable  to  a  mortgagee,  no  act  of 
any  other  person  should  affect  the  right  of  sucb 
mortgagee  in  case  of  loss,  the  insurance  con- 
tinues as  to  the  mortgagee  notwithstanding  va- 
cancy caused  by  the  owner  and  mortgagor. 

2.  Abson   «=»8— Occupanot   of   BuiLniNO— 
Rights  of  Mobtoaoee. 

Although  fire  policy  provided  for  forfeiture 
in  case  of  vacancy,  its  turther  provision  pre- 
venting the  interest  of  mortgagee  from  being  af- 
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fected  by  the  act  of  any  other  persoD,  oontinaed 
the  iiuuiance,  ao  that  when  the  owner  of  the 
bnilding  intentionally  set  fire  thereto,  he  was 
gnilty  of  the  offenae  defined  by  Rev.  SL  c.  128, 
I  22,  of  bumins  a  building  to  defraud  an  in- 
aurer. 

Rqitort  from  Supreme  Judicial  Court,  Pen- 
Obscot  County,  at  Law. 

IHincan  McDonald  and  Annette  McDonald 
were  prosecuted  for  willfully  burning  a  build- 
ing, insured  against  loss  by  fire.  Case  re- 
ported.   Case  remanded  to  nisi  prlus. 

Argued  before  CORNISH,  C.  J.,  and  HAN- 
SON, PHILBROOK,  DUNN,  MORRII.L,  and 
DEAST.JJ, 

Albert  U  Blanchard,  Co.  Atty.,  of  Bang- 
or, for  the  State. 

Benjamin.  W.  Blandtard,  of  Bangor,  for 
respondents. 

DEA8Y,  J.  Prosecution  under  Revised 
Statutes,  c  128,  |  22,  for  willfully  burning  a 
building  insured  against  loss  or  damage  by 
lire,  with  Intent  to  defraud  the  Insurer.  The 
case  comes  to  the  law  court  on  report  by  or- 
der of  the  Presiding  Justice  as  follows: 

"This  case  Is  reported  to  the  law  court  to 
have  determined  the  question  whether,  upon 
the  evidence  in  the  case,  any  valid,  existing  in- 
surance was  upon  the  bungalow  which  was 
burned  on  the  28th  day  of  August,  1917.  If  the 
law  court  finds  that  no  such  insurance  did  so 
exist,  then  the  case  is  to  be  dismissed  or  to  be 
noL  pros'd  at  nisi  prius;  otherwise  the  case  to 
be  sent  bade  for  trial  upon  the  merits." 

[1,  2]  At  the  time  the  ilre  occurred  the  own- 
er, Annette  McDonald,  bad  two  policies  of 
fire  insurance  on  the  building  in  force  unless 
avoided  by  breach  of  the  conditl(ms  of  the 
policies.  Both  policies  were  In  standard  form. 
Both  had  vacancy  permits  attached.  It  Is 
clear  that  on  August  25tli,  when  the  building 
was  damaged  by  fire,  and  on  August  28th, 
.when  it  was  destroyed  by  another  fire.  It  was 
unoccupied,  and  had  been  vacant  so  long  and 
under  sudi  circumstances  that  the  conditions 
of  the  policies  and  of  the  vacancy  permits  bad 
been  violated,  and  that  the  policies  were  void 
as  contracts  between  the  companies  and  the 
Insured  respondent.  This  conclusion  is  obvi- 
ous from  a  reading  of  the  evidence,  and  it 
would  serve  no  useful  purpose  to  state  the 
reasons  at  length.  DolUver  v.  Eire  Insurance 
Co.,  Ill  Me.  275,  89  AU.  8,  601*  E.  A.  (N.  S.) 
1106,  Ann.  Cas.  1916C,  765. 

But  one  of  the  policies  contained  a  mort- 
gagee clause  as  follows: 

"Payable  in  case  of  loss  to  the  Maine  Real 
Estate  Title  Company  as  its  interest  may  ap- 
pear as  mortgagee." 

One  of  the  provisions  of  the  Maine  stand- 
ard policy,  which  provision  was  contained  in 
both  of  the  policies  involved  in  this  case  is 
as  follows: 

"If  this  policy  shall  be  made  payable  to  a 
mortgagee  of  the  insured  real  estate  no  act  or 
default  of  any  person  other  than  such  mort- 
gagee or  his  agents  or  those  claiming  under 


him  shall  affect  sncfa  mortgagee's  right  to  re- 
cover in  case  of  loss  on  such  real  estate." 

Notwithstanding  the  nonoccupancy  and  the 
forfeiture  by  the  respondents,  the  mortgagee's 
rights  under  the  policy  remain  valid  and  en- 
forceable  provided  that  at  the  date  named 
the  mortgage  on  the  building  was  outstand- 
ing and  unpaid,  and  provided  that  the  breach 
of  condition  was  not  due  to  the  act  or  de- 
fault of  the  mortgagee.  Oilman  v.  Common- 
wealth Insurance  Co.,  112  Me.  528,  92  AtL  721, 
Li.  B.  A.  1915G,  758,  and  cases  dted. 

If  on  August  28,  1917,  the  mortgage  refers 
red  to  running  to  the  Maine  Real  Bstate 
Title  Company  was  In  force,  and  If  the  non- 
occupancy  was  not  wholly  or  In  part  due  to 
any  act  or  default  on  the  part  of  the  mort- 
gagee, there  apparently  was  at  that  date  val- 
id existing  insuranoe  upon  the  building  in 
question;    otherwise  not 

Case  remanded  to  nisi  prius  tor  further 
proceedings  la  accordance  with  this  opinion. 

(117  Me.  476) 
LOOK  T.  WATSON  et  aL 

(Supreme  Judicial  Court  of  Maine.     Nov.  25. 
1918.) 

1.  PABIIfKBSHIP  «S>S6— RELATIOIf— PBOOF. 

In  an  action  against  W.  and  others,  as 
partners,  allegation  and  proof  by  defendants 
that  "W.  &  Sons"  was  the  name  of  a  corpora- 
tirai  waa  not  decisive  on  the  question  whether 
a  partnership  existed. 

2.  Pabthebshif  ^=9204  —  Okkkbai.  Appeak- 
ANCB— Pboot  of  Pabtnkbship. 

A  general  appearance  waives  defects  in 
service  and  want  of  jurisdiction  over  defendants' 
persons,  but  does  not  relieve  plaintiff  from  prov- 
ing that  defendants  were  partners  as  alleged. 

3.  Pbincifal  anu  Agent  ^=322(1) — Proof  or 

RXIATION. 

While  agency  ma^  be  proved  by  testimony 
of  the  alleged  agent,  it  cannot  be  proved  by  h& 
admission  out  of  court. 

4.  Pabtnebshif  4=938— One  Holding  Hik- 
SELF  Out  as  Pabtner— Liabiutt. 

One  who  holds  himself  out  as  a  partner 
is  liable  to  another  who,  believing  in  and  rely- 
ing upon  such  partnership,  enters  into  a  con- 
tract involving  the  giving  of  credit  to  it,  even 
though  the  former  is  not  a  partner,  and  not- 
withstanding that  such  supposed  partnersliip  is 
in  fact,  but  without  plaintilTs  knowledge,  a  cor- 
poration. 

5.  Pabtnebshif    9=366  —  Hoi.dino    Oct   as 

PABTNEB— BVIDENOB. 

In  an  action  against  alleged  partners,  evi- 
dence held  to  show  that  one  of  the  defendants 
held  himself  out  as  a  partner,  and  that  plaintiff 
relied  thereon. 

6.  Pabtnebbhip  «=>213(2)— Dbniai.  or  Rei.a- 
TiON— Affidavit. 

One  sued  aa  partner,  who  files  no  affidavit 
under  Supreme  Judidal  Court  rule  10  (70  Atl. 
viii),  but  who  challenges  the  existence  of  the 
alleged  partnership,  is  preduded  from  demand- 
ing affirmative  proof  upon  that  issue,*  but  not 
from  introducing  negative  proof. 

7.  PaBTIES     «=s>84(2),     92(1)  —  NONJOINDEB  — 

Misjoinder— Genebal.  Issue. 

In  actions  of  contract,  when  the  situation 

does  not  appear  upon  inspection  of  the  pleadings, 

nonjoinder  must  oe  pleaded  in  abatement,  but 

misjoinder  is  available  under  the  general  issne. 
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eral  as  partners,  bat  only  provinK  that  one  held 
bimself  odt  as  a  partner,  may,  by  amendment, 
have  the  names  of  those  not  proved  to  be  part- 
ners stricken  out 

9.  PABT1TEB8HIP  €=»218(4)— OeNXBAL  VKBDIOT 

—Liability  of  One. 
Where  plaintiff  sued  several  as  copartners, 
bnt  only  proved  liability  of  one,  there  being  no 
evidence  that  the  others  were  partners  and  no 
amendment  having  been  made  under  Rev.  St. 
c.  87,  I  14,  exceptions  to  a  general  verdict  must 
be  sustained. 

Exceptions  from  Supreme  Jndldal  Oourt, 
Franklin  County,  at  Lave. 

Assumpsit  by  John  H.  Look  against  C.  ▲. 
Watson,  B.  A.  Watson,  and  George  Watson, 
as  copartners  under  the  name  of  G.  A.  Wat- 
son &  Sons.  From  a  ruling  directing  a  ver- 
dict for  plaintiff,  defendants  bring  excep- 
tions.    Exceptions  sustained. 

Argued  before  CORNISH,  C.  J.,  and  HAN- 
SON, PHILBROOK,  DUNN,  MORRILIj, 
and  DEAST,  JJ. 

Frank  W.  Butler,  of  Farmlngton,  for 
plain  tUf. 

Elmer  E.  Richards  and  S.  P.  Mills,  both  Of 
Farmlngton,  for  defendants. 

DE^ST,  J.  John  H.  Look  brings  this  ac- 
tion of  assumpsit  on  account  annexed  against 
C.  A.  Watson,  R.  A.  Watson,  and  George  Wat- 
son, as  copartners  under  the  name  of  O.  A. 
Watson  &  Sona  A  check  is  also  declared 
upon,  bat  not  printed.  The  case  comes  to 
the  law  court  upon  exceptions  to  the  ruling 
of  the  presiding  Justice,  directing  a  verdict 
for  the  plalntifT. 

[1]  The  defendants  allege  and  prove  that 
"C.  A.  Watson  &  Sons"  is  the  name  of  a 
corporation.  This  tact  is  not  decisive.  It 
is  not  very  material,  unless  it  also  appears 
that  the  dealings  Involved  In  this  action  were 
between  the  plaintiff  and  that  corporation. 
The  plaintiff,  on  the  other  hand,  contends 
that  his  dealings  were  with  a  partnership  do^ 
ing  business  under  the  same  name.  He 
claims  further  that,  if  he  has  not  proved  the 
partnership,  he  has  at  least  proved  facts 
and  drcnmstances  whldt  est(q>  the  defend- 
ants from  denying  Its  existence  and  its  lia- 
bility. 

[2]  The  plaintiff  urges  that  the  defend- 
ant's appearance  was  general  and  not  special. 
This  point  relates  to  Jurisdiction,  bnt  does 
not  go  to  the  merits  of  the  controversy.  A 
general  appearance  waives  defects  in  serv- 
ice and  want  of  Jurisdiction  0T«r  the  defend- 
ant's person,  but  does  not  relieve  the  plain- 
tiff from  the  burden  of  proving  the  allega- 
tions of  his  writ 

[3]  Turning  to  the  evidence  in  the  case, 
it  appears  that  the  plaintiff's  transactions 
were  largely  with  Joel  P.  Barrett.  The  de- 
fendants say  that  Barrett  was  agent  tor  the 
corporation    and   not   for   them,   or   any   of, 


the  individual  defendants.  He  seeks  to  prove 
this  by  showing  that  Barrett,  In  reply  to  the 
plaintiff's  Inquiry,  gave  him  the  names  of 
the  defendants  as  his  principals.  But  while 
agency  may  be  proved  by  the  testimony  of 
the  alleged  agent,  It  cannot  be  proved  by 
bis  admissions  out  of  court 

"To  permit  the  proving  of  the  agency  by  prov- 
ing the  declarations  of  the  agent  would  be  as- 
suming without  proof  that  which  is  a  prerequi- 
site to  the  admissibility  of  the  declaration." 
Bennett  v.  Talbot,  90  ^e.  231,  38  AtL  112; 
Hazeltine  v.  MUler,  44  Me.  177 ;  Sleeper  v.  In- 
surance Co.,  61  Me.  272;  Baton  v.  Provident 
Association,  89  Me.  58,  35  Atl.  1015;  HiU  v. 
I>ay,  108  Me.  472,  81  Aa  681,  Ann.  Gas.  1913C. 
971. 

-  The  defendants  cannot  be  held  on  the  prin- 
ciple of  liability  of  an  agent  for  an  undis- 
closed principal.  Neither  R.  A  Watson  nor 
George  Watson  were  concerned  in  making 
the  contract  sued  upon,  and  there  Is  no  evi- 
dence that  O.  A.  Watson  was  agent  for  the 
corporation  for  the  purpose  of  buying  ap- 
ples. 

The  plaintiff  testifies  that  O.  A.  Watson 
gave  him  express  dlrectlODe  to  pack  and 
ship  the  apples  In  question.  But  the  tes- 
timony of  C.  A.  Watson,  not  categorically 
but  in  effect,  contradicts  this.  It  cannot  be 
said  that  the  evidence  of  the  plaintiff  so 
greatly  and  manifestly  outweighs  that  of  the 
defendant  as  to  Justify  a  directed  verdict 
If  the  directed  verdict  can  be  sustained.  It 
must  be  upon  the  well-established  principle 
of  law,  which  we  state  thus: 

[4]  A  defendant  who  holds  himself  out  as 
a  partner  Is  liable  to  a  plaintiff  who^  believ- 
ing in  and  relying  upon  such  partnership, 
enters  into  a  contract  Involving  the  giving  of 
credit  to  it  This  principle  applies  although 
the  defendant  is  not  a  partner  and  notwith- 
standing that  such'  supposed  partnership  Is 
in  fact,  but  without  the  plaintiff's  knowledge, 
a  corporation. 

The  bare  statement  of  this  principle  de- 
fines and  status  of  the  defendant,  O.  A.  Wat- 
son, as  shown  by  undisputed  evldoica 

[J]  In  the  autumn  of  1917  a  large  business 
in  buying  and  shipping  apples  was  conduct- 
ed in  Maine  by  a  A  Watson  &  Sons.  This 
business  was  so  carried  on  not  only  with  the 
full  knowledge  of  the  defendant,  0.  A  Wat- 
son, but  in  some  transactions  with  his  ac- 
tive participation.  The  plaintiff  received  sev- 
eral checks  signed,  "C.  A  Watson  &  Sons,  by 
J.  P.  Barrett,  Agent"  The  name  "O.  A,  Wat- 
son 4c  Sons"  signifies  to:  the  ordinary  mind 
not  a  corporation,  bnt  a  partnership  of  which 
O.  A.  Watson  Is  a  member.  The  plaintiff 
was  engaged  by  Joel  P.  Barrett  to  buy  apples 
for  this  concern.  Barrett  did  not  inform  the 
plaintiff  that  O.  A.  Watson  &  Sons  was  a 
corporation.  He  did  not  know  It  himself. 
At   the  Exchange  Hotel,   before  the  apples 
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sued  for  were  shipped,  Barrett  Introduced 
the  plaintiff  to  a  A.  Watson  as  "the  gen- 
tleman that  was  buying  aisles  for  him." 
The  defendant,  Oi  A.  Wataon,  now  says  In 
substance: 

"My  name  as  aaed  in  connectloii  with  O.  A. 
Wataon  &  Sons  did  not  mean  me.  It  was  nwre- 
ly  a  part  of  the  name  of  a  corporation  in  which 
I  was  not  interested,  either  as  officer,  director, 
or  stockholder." 

But  he  said  nothing  tantamount  to  this,  ei- 
ther to  the  plaintiff  or  Barret,  and  said 
nothing  and  did  nothing  to  correct  in  the 
mind  of  the  plaintiff  the  very  natural  in- 
terence  that  he  was  dealing  with  a  partner^ 
ship  in  which  O.  A.  Watson  was  concerned. 

No  qnestlon  can  well  be  raised  as  to  the 
plaintiff's  belief  In  and  reliance  upon  the 
liability  of  C.  A.  Watsmu  Upon  the  un- 
disputed evidence  above  summarized  C.  A. 
Watson  held  himself  out  as  a  partner,  and 
is  liable  to  the  idalntlfl  as  such. 

This  conclusion  Is  abundantly  supported  by 
authorities. 

Speer  y.  Bishop,  24  Ohio  St.  698.  This 
case  arose  under  practice  corresponding  with 
a  petition  for  review.  The  original  action 
was  against  Henry  Speer  and  others  as  co- 
partners under  the  name  of  Henry  Speer  & 
Co.  It  appeared  that  Henry  Speer  was  not 
a  member  at  the  firm  at  the  time  the  goods 
sued  for  were  sold,  and  that  there  had  been 
no  previous  dealings  between  the  plaintiffs 
and  the  firm  of  Henry  Speer  ft  Oo.  The 
court  in  its  <Q)inlon  says: 

"His  (Henry  Speer's)  consent  to  such  nae  of 
his  name  was,  in  effect,  a  continuing  representa- 
tion, to  those  ignorant  of  tiie  tacts,  that  he  was 
one  of  the  firm." 

Hamilton  v.  Davis  et  aL  (Sui>.)  90  N.  7. 

Supp.  370.  The  defendants  were  sued  as 
partners  under  the  name  of  Davis  9c  Darcy, 
upon  a  contract  signed,  "Davis  &  Darcy,  i>er 
Ch&B.  It.  Toung."  Davis  &  Darcy  was  in 
f&ct  (unknown  to  the  plaintiff)  a  corpora- 
tion, and  the  defendants  contended  that  the 
action  should  have  been  brought  against  the 
corporation.    The  conrt  holds: 

"These  circumstances  justified  the  court  be- 
low to  hold  that  the  defendant  Davis  was  es- 
topped from  denying  that  the  contract  was 
made  with  a  firm  of  which  he  and  Darcy  were 
the  members.    •    •    • 

"It  was  apparent  that  the  plaintiff  was  induce 
ed  by  Davis  &  Darcy  to  believe  that  she  was 
contracting  upon  the  faith  of  their  liability  as 
individuals  and  members  of  a  firm.  •  •  • 
The  corporation  bore  a  name,  to  their  Imowl- 
edge,  snd  with  their  approval  and  consent, 
which  would  ordinarily  indicate  a  copartnership, 
rather  than  an  incorporated  body." 

Bourgeois  y.  Bustanoby,  78  Misc.  Rep.  404, 
138  N.  Y.  Suppk  888.  This  was  an  action 
for  goods  sold  upon  an  order  signed,  "Busta- 
noby Bros.,  per  Louis  Bustanoby."  The  de- 
fendants proved  in  defense  that  Bustanoby 
Bros,  was  a  corporation.  In  ordering  Judg- 
ment for  the  plaintiff  the  court  says: 


"The  mere  faot  that  a  oorpetation  existed 
under  the  name  of  Bo8tan<^  Bros,  does  not 

Srevent  stociEholdera  from  making  contracts  in- 
ividnally,  and.  If  tliey  do  make  such  contracts, 
they  are  personally  liable;  nor  does  it  preclude 
the  stodcnolders  friran  forming  a  firm,  and  doing 
business  under  a  firm  name,  even  though  tlte 
corporation  may  have  also  adopted  the  same 
name.  In  this  cause  the  order  was  given  under 
drcnmstances  equivalent  to  a  direct  representa- 
tion that  the  firm  of  Bustanoby  Bros.,  composed 
of  Louis,  Andre,  and  Jacques  Bustanoby,  was 
giving  the  order,  and  the  plaintiff  had  a  right 
to  make  the  contract  with  them  and  to  bold 
them  liable." 

See,  also,  the  following  authorities:  Hang 
y.  Haug,  193  IlL  846,  61  N.  B.  1053 ;  Eahn 
y.  Bowden,  80  Aik.  23,  08  S.  W.  126,  10  Ann. 
Cas.  132;  drkel  v.  Croswell,  36  Minn.  323. 
31  N.  W.  618;  Krltzer  y.  Sweet,  67  Mich. 
617,  24  N.  W.  784;  Harris  y.  Orary,  87  Tex. 
383,  3  S.  W.  316;  Kills  v.  Jameson,  17  Me. 
235 ;  Rice  v.  Barrett.  116  Masa  812 ;  Smith 
y.  Hill,  45  Yt  01,  12  Am.  Rep.  189. 

We  think  that  the  llabiUty  of  a  A.  Wat- 
son is  abundantly  shown. 

But  the  verdict  la  against  O.  A.  Watson, 
R.  A.  Watson,  and  George  Watson. 

Whatever  may  be  true  of  R.  A.  Watson, 
the  undisputed  evidence  shows  that  Gleorge 
Watson  was  not  a  partner  of  G.  A.  Wataon. 
It  is  not  proved  that  he  held  himself  out  as 
such. 

[I]  The  fact  that  no  affidavit  ondar  Su- 
jnreme  Judicial  Court  rule  10  (70  AO.  ylll) 
was  filed  is  not  dedsive. 

A  defendant  sued  as  a  partner,  who  flies 
no  affidavit,  but  who  diaUengea  the  exist- 
ence of  the  alleged  partnership,  is  precluded 
from  demanding  afflrmatlye  proof  on  that  Is- 
sue, but  not  from  Introducing  negative  proof. 
When  not  seasonably  and  on  oath  denied, 
the  existence  of  an  alleged  partnership  Is 
prima  fade,  but  not  conclusively,  presumed. 
Hewins  v.  Carglll,  87  Me.  654. 

Misjoinder  was  not  pleaded  in  abatonent 
It  was  not  necessary. 

[7]  In  actions  of  oontraot^  when  the  alt- 
nation  does  not  appear  upon  Inqwction  itt 
the  pleadings,  nonjoinder  must  be  pleaded 
in  abatement,  but  misjoinder  la  available  un- 
der the  g«ieral  issue. 

"It  is  a  well-esUhllshed  priadpla  In  the  Eng- 
lish law  that  in  assumpsit.  wheM  too  manv  de- 
fendants are  joined,  the  plaintiff  must  ful  in 
his  action,  though  he  prove  an  express  or  im- 
plied promise  against  some  of  them."  Outte 
V.  Gordon,  13  Me.  478,  20  Am.  Dec.  520. 

"If  it  rmisjoinder]  appears  on  the  pleadings 
it  gives  rise  «>  a  demurrer:  if  it  appears  at  the 
trial,  to  an  adverse  verdict."  State  v.  Chandler, 
79  Me.  174,  8  Aa  S63. 

[I]  Under  the  antborltr  of  R.  B.  &  87,  S 
14,  the  plaintur  by  amendment  ndg^t  have 
stricken  out  the  name  of  any  defendant  not 
liable. 

[1]  llila  not  having  been  done^  and  the 
verdict  being  general  against  all  defendant^ 
the  entry  must  be: 

SixceptloBS  sustained. 
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In  re  SHAFFEOl'S  ESTATE. 

Appeal  of  HABTMAM  et  aL 

(Supreme  Gobrt  of  PennaylTania.    July  17, 
1»18.) 

1.  Wills  «=>832— Pebsonai.  Bsiakb— Biohtb 
or  Cbeditobs. 

Creditors  of  a  decedent  may  always  daim 
payment  ont  of  the  personal  estate,  regardless 
uf  what  the  debtor's  will  may  pMmde. 

2.  Wills  ^3>827— Oouiaa— Acokptasob  Odk 
Onbbk. 

A  testator,  as  between  his  distributees,  may 
direct  upon  whom  or  npon  what  property  any 
obligation  of  his  shall  ultimately  fall,  and  U 
they  acoept  his  bounty  they  most  do  so  com 
onere. 

8.  Wills  «=»847(3)  —  Patment  of  Dbbts  — 
Resobt  to  Other  than  PaBaONAirr— Btm- 
DEN  or  Pboof. 

The  personal  estate  being  the  primary  fund 
for  the  payment  of  debts,  a  devisee  asserting 
that  any  other  part!  of  the  estate  must  be  re- 
sorted to  for  that  purpose  has  the  burden  of 
showing  that  such  was  the  testatoc's  intentioii. 
4.  Wills  «=>882—Ghabob— Intent. 

The    intention    to    exempt    personalty    be- 

gneathed  from  application  to  the  payment  of 
idebtedness  is  sufficient  if  it  appear  by  neces- 
sary Implication  coUeoted  from  a  sound  inter- 
pretation of  the  whole  wUl. 
6.  Wills  «s>8S6  —  Okabob  —  Desobiftivx 
Words. 
Where  testator  gave  a  haU-bnOier  a  farm 
and  tenement  house,  "subject  to  tlM  widow 
dower,"  along  a  certain  creek  known  ak  the 
Stoltzfua^rarm,  it  could  not  be  assumed  that 
the  words  "subject  to  the  widow  dower,"  though 
not  needed  for  descriptive  purposes,  were  none 
the  less  used  for  that  purpose,  so  thfit  thsy 
were  to  be  giyen  their  natural  meaning. 

6.  Wills  «=»827— Chaboe— Ihtert. 

No  particular  language  is  necessary  to  cre- 
ate a  charge  on  land,-  and  tiie  intention  to 
diaige  is  to  be  carried  out  whenever  it  is  dis- 
coverable from  anything  in  the  instrument. 

7.  Wills  «=>836— Oonbtsuotioii— Chabok  or 
Lard. 

In  order  to  oonstras  a  wHl  with  reference 
to  a  charge  of  debts  on  land  devised,  the  court 
must  put  itself  in  the  testator's  place. 
&  Wiuug     «=»840— Chargb— OONBTBUCnOK— 

"Subject  to  the  Widow  Doweb."' 
Where  testator  gave  to  his  half-brother  a 
described  farm  and  tenement  house,  "subject  to 
tbe  widow  dower,"  the  devisee  took  subject  to 
the  dower. 

[Ed..  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sul>- 
ject  to.] 

0.  Wills  «=»489— OoKBTBuonoir— BmoT  to 

TBSTATOB'B  IirxXNTION. 

A  testator's  intent  must  dways  be  carried 
into  effect  unless  inconsistent  wim  established 
rules  of  law,  and  will  not  be  defeated  by  any 
technical  rules  of  construction. 
XO.  Wills  «=>684(S)— Tkxrsi  Bstaxb-Chabss 
— Payment. 

Where  testator,  after  giving  a  life  estate  in 
trust  to  his  widow,  gave  bis  half-brother  a 
certain  farm  charged  with  widow's  dower,  which 
was  secured  by  mortgage  on  the  land,  the  trus- 
tees who,  durug  the  lifetime  of  the  widow,  re- 
ceived all  the  inoome  of  the  estate,  were  bound 
to  pay  the  interest  on  the  mortgage^  unless  the 
Tvidow  elected  to  surrender  her  liie  interest  In 
tbe    land. 

Appeal  from  Orphans'  Court,  Union  CJouoty. 
Petition  by  Sarah  Alice  Hartman  and  Old- 
eon    T.  BleU,  executors  and  testamentary 


for,  deceased,  for  a  citation  against  Charles 
Grant  Shaffer  to  show  cause  why  be  should 
not  be  required  to  accept  a  devise  and  as- 
sume tbe  dower  debt  and  interest  or  for- 
feit all  claims  to  the  land  in  question.  From 
a  decree  refusing  the  citation,  the  executors 
and  testamentary  trustees  appeal.  Reversed, 
petition   reinstated,   and   decree  rendered. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKEB,  FBAZEB,  WAUjINO.  and  SIMP- 
SON, JJ. 

Andrew  A.  Ldser  abd  Andrew  A.  Lelser, 
Jr.,  both  of  Lewlsburg,  for  appellants.  Phil- 
ip B.  liinn,  of  liowlsbarg,  for  appellee. 

SIMPSON,  J.  Testator  died  leaving  both 
real  and  personal  estate.  By  bis  will  he 
gave  all  his  property  in  trust  for  his  wife 
for  life,  and  provided  that — 

"After  the  Death  of  my  wife  Angdine  Shaifer, 
I  will  give  and  begneam  to  my  Half  Brother 
Charles  Grant  Shaffer  all  that  Farm  and  Ten- 
nent  House,  subject  to  the  Widow  Dower,  along 
Bnffalow  Crick,  known  as  the  Stoltzfus  farm 
and  all  tbe  residue  I  will  give  and  bequeath 
to  Sarah  Alice  Hartman,  Personal  and  real 
such  as  my  Home  stead  along  the  Milton  Road, 
lumber  tract  aild  the  two  Houses  and  lots  in 
Lewlsburg,  Pa.,  bv  her  paying  one  thousand  dol- 
lars to  the  Bethany  Orphans  Home  at  Womels- 
dorf,  Pa." 

Tbe  widow's  dower  on  the  StoUxfns  farm 
consisted  of  the  sum  of  $8,600,  diarged  there- 
<m,  on  testator's  purehaae  of  the  property  in 
f>artition  proceedings;  the  income  thereof  to 
be  paid  to  tbe  widow  of  Jacob  Stoltzfus,  tbe 
former  owner,  during  her  life,  and  at  her 
decease  the  principal  to  be  paid  to  his  nine 
Children  In  equal  shares.  It  was  also  se- 
cured by  nine  bonds  and  mortgages  of  this 
testator  for  $400  each.  The  widow  of  Jacob 
Stoltzfus  died  about  cd^t  months  after 
tbe  date  of  John  W.  Shaffer's  will,  and  two 
days  before  bis  death,  whereby  tbe  principal 
of  the  dower  became  forthwith  payable  to 
the  nine  children. 

The  trustees  of  tbe  estate  tbereapon  filed 
a  petition,  averring  tbe  above  facts,  praying 
that  Charles  Grant  Shaffer,  the  devisee  of 
the  said  Stoltzfus  farm,  after  the  death  of 
testator's  widow,  should  elect  "whether  or 
not  he  will  accept  tbe  devise  above  mentioned 
cum  onere,"  and  forthwith  discharge  the  said 
dower  debt,  "or  forf^t  all  claim  to  said 
farm  under  said  wllL"  He  answered  the 
I)etltlon  by  electing  to  take  tbe  farm;  but 
averred  that  the  words  "subject  to  the  Wid- 
ow Dower"  were  descriptive  only,  intended 
to  designate  tbe  property  referred  to,  and  not 
meant  as  a  charge  thereon,  and,  as  the  obli- 
gation was  a  personal  debt  of  testator,  it 
was  payable  out  of  the  personal  and  resid- 
uary estate.  He  declared  his  willingness,  if 
that  contention  was  not  sustained,  to  take 
up  tbe  nine  bonds  and  mortgages  and  have 
them  assigned  to  himself;  and  in  that  event 
be  jirayed  the  court  to  decree  that  tbe  trus- 
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tees  and  the  widow  should  pay  the  Interest 
thereon  to  him,  as  Boch  assignee,  during  the 
lifetime  of  the  widow. 

Testimony  was  taken  In  the  court  below 
amplifying  but  In  no  respect  affecting  the 
facts  above  set  forth,  whereupon  that  court 
dismissed  the  petition,  holding  that  the 
words  "subject  to  the  Widow  Dower"  were 
descrlptlTe  only,  and  that  the  personal  es- 
tate, which  is  the  primary  fund  for  the  pay- 
ment of  debts,  should  be  used  to  discharge 
the  principal  of  the  dower.  From  that  de- 
cree of  dismissal  the  trustees  prosecuted  this 
appeal. 

[1, 2]  It  Is  undoubtedly  true  that  creditors 
of  a  decedent  may  always  dalm  payment 
out  of  the  personal  estate,  bo  matter  what 
his  will  may  proTld&  But  It  Is  equally  true 
that  a  testator  may  direct,  as  between  his 
distributees,  upon  whom  or  upon  what  prop- 
erty any  obligation  of  his  shall  ultimately 
fall,  and  If  they  accept  his  bounty  they 
n\u8t  do  so  cum  onere.  Stump  t.  Flndlay,  2 
Rawle,  168,  19  Am.  Dec.  632;  Crone's  Ap- 
peal, 108  Pa.  571 ;  Armstrong  v.  Walker,  150 
Pa.  685,  25  AtL  53;  Zimmerman  t.  Lebo, 
151  Pa.  345,  24  Atl.  1062,  17  Lu  R.  A.  636; 
Cooley  T.  Houston,  229  Pa.  495,  78  Atl.  1129. 

[1,4]  It  is  also  undoubtedly  true  that,  as 
the  personal  estate  is  the  primary  fund  for 
the  payment  of  d^ts,  be  who  asserts  that 
any  other  part  of  the  estate  must  be  resorted 
to  for  the  purpose  has  the  burden  of  showing 
that  such  was  the  testator's  intention.  But 
it  is  likewise  true,  as  quoted  from  2  Powell 
on  Devises,  671,  that,  when  the  testator  de- 
clares his  Intention  to  be  otherwise,  the 
legatee  or  devisee  who  takes  must  take  cum 
on^e.  As  stated  in  Eavenson's  Appeal, 
84  Pa.  172-178: 

"It  was  formerly  held  that  the  intention  to 
exempt  the  personalty  must  be  expressly  de- 
clared. Such  is  not  ue  rule  now.  It  is  snffi- 
dent  if  it  appear  by  necessary  implication,  col- 
lected from  a  sound  interpretation  of  the  whcde 
will," 

[S,  II  In  this  will  the  gift  of  tlie  Stoltsfns 
farm  Is  expressly  made  "subject  to  the  Wid- 
ow Dower."  Those  words  are  not  needed  to 
describe  the  farm.  It  is  fully  described  with- 
out th«n.  It  is  the  "Stoltzfns  farm."  Tes- 
tator had  no  other  farm  of  that  name.  It  Is 
"along  Buffalow  Crick."  Testator  had  no 
other  property  on  Buffalo  creek.  We  cannot 
assume  that,  though  the  words  "subject  to 
the  Widow  Dower"  were  not  needed  for  a 
descriptive  purpose,  they  were  none  the  less 
used  for  that  purpose,  and  hence  they  must 
be  given  their  natural  meaning.  We  have  re- 
peatedly held  that  "no  particular  language 
Is  necessary  to  create  a  charge  on  land ;  the 
intention  to  charge  is  to  be  carried  out  when- 
ever it  Is  discoverable  from  anything  In  the 
instrument"  Okeson's  Appea.1,  69  Pa.  90; 
Duvall's  BBtate.  146  Pa.  176,  23  AU.  231; 
Dickerman  v.  Eddlnger,  168  Pa.  240,  32  Atl. 
41 ;  Hammond's  Estate,  107  Pa.  119,  46  AtL 
93S. 


[J,  I]  It  la  not  to  be  lost  sight  of,  that  fbto 
will  was  made  by  testator  himself,  or  by 
some  other  person  wholly  Ignorant  of  all 
technical  rules.  He  did  not  know  that  clear 
expressions  were  needed  to  sustain  a  charge 
on  land.  He  did  know  that  he  held  the  farm 
"subject  to  the  Widow  Dower,"  and  he  used 
apt  words  in  his  will  to  make  his  gift  there- 
of likewise  subject  thereto.  Probably  every 
layman  would  read  the  will  in  precisely  the 
same  way ;  and  putting  ourselves  In  this  tes- 
tator's place,  in  order  to  construe  his  will,  as 
indeed  we  must  do  (Postlethwaite's  Appeal, 
68  Pa.  477;  Follweller's  Appeal,  102  Pa.  581 ; 
Webb  V.  Hltchlns,  106  Pa.  01;  Hermann's 
Estate,  220  Pa.  62,  69  Atl.  286),  we  also  reach 
the  same  conclusion. 

[I]  A  testator's  intent  must  always  be  car- 
ried Into  effect  unless  inconsistent  with  es- 
tablished rules  of  law,  and  will  not.  be  de- 
feated by  any  technical  rules  of  constroc- 
tion.  Webb  t.  Hitchins,  supra;  Wood  T. 
Schoen,  216  Pa.  425,  66  AtL  79;  Arnold  v. 
Muhlenberg  College,  227  Pa.  321,  76  AtL  30; 
Tliompson's  Estate,  229  Pa.  542,  70  AtL  173. 
In  the  present  instance,  the  intent  being  as- 
certained, there  is  no  rule  of  law  or  construc- 
tion standing  in  the  way  of  carrying  it  into 
effect,  unless  we  propose  to  wholly  defeat  It, 
and  we  have  ndther  the  right  nor  purpose  so 
to  do. 

[10]  We  do  not  think,  however,  though  the 
half-btother  ultimately  gets  the  farm  subject 
to  the  dower,  that  he  ought  now  to  pay  that 
dower.  The  devise  to  him  does  not  take  ef- 
fect until  "after  the  death"  of  testator's  wid- 
ow, who  is  still  alive,  and  who  receives,  dur- 
ing her  lifetime,  all  the  income  of  the  estate. 
When  he  gets  the  farm  he  gets  it  "subject  to 
the  Widow  Dower,"  but  not  before.  Conse- 
quently the  trustees,  who  collect  the  Income 
of  the  estate  for  the  benefit  of  the  widow; 
should  pay  the  interest  accruing  on  the  mort- 
gages during  her  lifetime,  unless  she  elects 
to  surrender  her  life  Interest  therdn.  Any 
difficulty  which  might  otherwise  arise  Is  met 
by  the  offer  of  appellee  to  pay  the  mortgagees 
and  take  assignments  of  the  mortgages,  if  It 
is  decided  that  he  Is  entitled  to  recdve  the 
Interest  thereon  during  the  widow's  life.  Our 
decree  will  therefore  so  provide. 

The  decree  of  the  court  below  is  reversed, 
the  petition  la  reinstated,  and  it  is  adjudged 
and  decreed  that  the  devise  by  John  W.  Shaf- 
fer, deceased,  of  his  real  estate  known  as  the 
Stoltzfus  farm  to  his  half-brother  Charles 
Grant  Shaffer  is  expressly  subject  to  the  nine 
mortgages  of  $400  each  now  thereon,  but  the 
same  is  not  payable  by  him  or  out  of  his  In- 
terest in  said  property  until  the  death  of 
Angeline  Shaffer,  widow  of  said  John  W. 
Shaffer,  unless  she  elects  to  surrender  her 
life  interest  therein;  that  the  said  Charles 
Grant  Shaffer  may  purchase,  or  cause  to  be 
purchased,  the  said  nine  mortgages,  obtain 
assignments  thereof,  and  hold  the  same 
against  said  property,  with  all  the  rights 
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and  remedies  Incident  thereto.  If  the  widow 
does  not  surrender  her  life  interest  in  said 
property,  and  If  the  accruing  interest  on  said 
mortgages  is  not  paid  during  the  lifetime  of 
said  widow;  and  upon  her  surrender  of  all 
Interest  in  said  property,  or  upon  her  de- 
cease, whichever  shall  happen  first,  said  mort- 
gages shall  be  satisfied  of  record. 

The  costs  in  the  court  below  and  in  this 
court  shall  be  borne  equally  by  aippellanta 
and  appellee. 

(K2  Pa.  S) 

KRBIS  et  aL  t.  GABTLEDGB. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  Pabtnebship  «=»68(2)— Pabtnkbshxp  Bzai,- 

TT— STATUa 
While  partnership  realty  is  considered  per- 
sonalty for  partnership  purposes,  it  is  realty 
80  far  as  the  heirs  and  legal  representatives 
of  the  partners  are  concerned. 

2.  Pabtrkrship  €=968(29— Pabtztbbshif  Pbop- 

KBTT— PutSniCFTIOHa 

Where  it  did  not  appear  that  realty  owned 
by  former  partners  jomtly  was  held  by  them 
for  partnership  purposes,  it  would  be  presum- 
ed that  it  was  not  partnership  property. 

8.  EXECT7TOB8  AND  AsinNISTBATOXS  «=»129(1) 
— CONTBOL  OVEB  RSALTT. 

In  the  absence  of  a  necessity,  such  as  a 
sale  for  the  payment  of  debts,  and  on  default 
of  express  provision  in  the  will,  an  executor 
or  administrator  as  such  is  without  authority 
over  realty  belonging  to  the  estate. 

4.  ExEcirroBS  and  Adicihistbatobs  «s>38  — 
Assets— Realtt. 

Realty  belonging  to  an  estate  descends  di- 
rectly to  the  heirs,  or  to  the  persons  designated 
in  the  owner's  will. 

5.  ExeCUTOBS  and  AoinNISTBATOBS  4s»131— 

CoLUiCTiON  OF  Rents— Agknct. 
Though  an  executor  or  administrator  may 
collect  rents  from  the  real  estate,  he  does  so, 
not  in  his  official  capacity,  but  merely  as  an 
agent  for  the  heirs. 

6.  EXSCUTOBS  AND  ADMIHIflrrBATOBS  «=»  138(4) 

— Saix  OF  Realtt— Pbovisions  of  Wiix. 

Where  a  will  authorized  executors  to  sell 
realty,  but  did  not  absolutely  direct  a  conver- 
sion, and  the  estate  was  solvent,  and  there 
was  no  necessity  to  sell  realty,  an  executor's 
power  of  sale  was-  to  be  limited  to  the  ordinary 
purposes  inddent  to  settling  the  estate,  and 
the  executor's  power  over  the  realty  would  not 
be  indefinitely  extended. 
T.  WnxB  «=»72e  —  Status  of  Bzbodtob  — 
Manaoekbrt  of  Esttatb. 

Where  a  named  executor,  by  consent  of 
others  interested  under  the  will,  continued  to 
manage  common  property  for  18  years,  he  was 
acting  merely  as  agent. 

8.  Pbinoipal  ard  Aoknt  «E3a0(l)— Duty  of 

AOENT.    . 

An  executor,  acting  as  agent  for  other  per- 
sons interested  under  a  will  In  the  management 
of  common  property,  was  bound  to  act  in  good 
faith  and  with  loyalty  to  his  prindpals,  and 
could  not  deal  with  the  property,  so  as  to  make 
a  profit  out  of  it,  without  disclosing  the  dr- 
cnmstances  to  his  prindpals. 

9.  Teranct  in  CosmoN  ^=931— Maraokuxnt 

BT    COTENANl^DUTT. 

An  executor,  as  tenant  in  common  of  prop- 
erty devised  bv  will,  not  sustaining  the  rda- 
tion  of  agent  for  his  cotenants,  except  as  ex- 

gressly  or  impliedly  agreed  between  himself  and 
is  cotenants,  owed  no  higher  duty  than  to  re- 


frain from  profiting  himself  without  disclosing 
the  circumstances  to  his  cotenants. 

Stewart,  J.,  dissenting. 

Appeal  from  (Tourt  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  for  an  accounting  by  Elizabeth  T. 
Kreis  and  another  against  Alfred  B.  Cart- 
ledge.  X^om  a  decree  dismissing  the  bUl  on 
final  bearing,  plaintiffs  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TBBZAT,  POTTER,  STEWART,  MOSCH- 
2ISKEB,  FRAZER,  and  WALLING,  J  J. 

R.  D.  Brown,  of  Philadelphia,  for  appel- 
lants. Lewis  Lawrence  Smith,  of  Philadel- 
phia, for  appellee, 

FRAZKB,  J.  Thomas  Gartledge  died  in 
1898  leaving  a  will  in  which  he  gave  to  his 
son,  Alfred  B.  Cartledge,  his  one-half  Interest 
In  a  partnership  engaged  in  business  under 
the  name  of  Pennock  Bros.  The  remainder 
of  his  real  and  personal  estate  he  distribut- 
ed, one-third  to  his  wife  for  life,  with  re- 
mainder to  his  daughter,  Elizabeth  Kreis, 
and  son,  Alfred  B.  Cartledge,  in  equal  parts ; 
the  other  two-thirds  to  the  above-named 
daughter  and  son,  appointing  the  latter  ex- 
ecutors with  power  "to  sell  any  or  all  of  my 
real  estate  at  public  or  private  sale  upon 
such  terms  as  they  shall  deem  most  advanta- 
geous." Among  the  property  belonging  to 
testator's  estate  was  his  one-half  interest  in 
the  real  estate,  No.  1614  (Chestnut  street, 
Philadelphia,  occupied  by  the  firm  of  Pen- 
nock Bros.  Following  the  death  of  testator, 
the  widow  and  executors  Joined  with  the 
survivor  of  the  old  firm  in  executing  a  lease 
of  these  premises  from  June  8  to  August  1, 
1908,  to  Alfred  B.  Cartledge  and  J.  L.  Pen- 
nock, new  partners  in  the  firm  of  Pennock 
Bros.,  at  the  annual  rental  of  $3,000,  and 
also  the  payment  of  Interest  on  a  mortgage 
on  the  demised  premises,  together  with  taxes 
and  water  rent.  The  lease  contained  a  pro- 
vision that  In  absence  of  a  notice  of  termina- 
tion at  the  end  of  the  term  it  should  continue 
In  force  from  year  to  year  until  ended  by  30 
days'  notice,  by  either  party,  previous  to  the 
expiration  of  a  current  term.  The  active 
work  incident  to  settlement  of  the  estate  was 
left  to  defendant,  Alfred  B.  Cartledge,  and 
no  formal  account  was  filed  by  the  executors, 
nor  waa  the  estate  divided  between  the  par- 
ties; it  being  treated  as  a  whole  by  mutual 
consent  and  the  Income  apportioned. 

Defendant  attended  to  the  business  affairs 
of  the  family  and  collected  rents  from  the 
various  properties,  Including  that  leased  to 
Pennock  Bros.  No  claim  la  made  that  his 
accounts  were  not  properly  kept  or  the  pro- 
ceeds fully  accounted  for.  The  lease  to  the 
partnership  continued  to  run  for  a  period 
of  18  years  without  change  of  terms.  In  the 
meantime  the  property  had  greatly  enhanced 
in  value,  and  plaintiffs  now  contend  the  rent- 
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al  paid  since  1001  waa  totally  Inadeqaate  and 
seek  to  procure  payment  from  defoidant  for 
ODe-half  the  difference  between  the  rental  val- 
ue received  and  what  they  contend  would  be 
a  fair  rental  of  the  property  based  on  the 
Increased  market  value;  their  theory  being 
that  defendant  occupied  toward  them  a  re- 
lationship of  trust,  which  Imposed  on  him 
the  duty  to  suggest  an  Increase  In  rent  by 
the  firm  of  which  he  was  a  member,  and,  In 
falling  to  do  so,  profits  by  his  wrong  to  an 
extent  represented  by  bis  one-half  Interest 
in  the  partnership.  Plaintiffs  contend  fur- 
ther that  defendant,  having  acted  in  the  ca- 
pacity of  executor,  the  burden  was  on  him  to 
show  he  exercised  the  degree  of  care  and 
business  Judgment  in  conducting  the  affairs 
of  the  estate  a  prudent  business  man  would 
exercise  In  the  management  of  his  Individual 
property!  The  court  below  excluded  evi- 
dence to  show  Increase  of  rental  value  and 
dismissed  the  bill,  firom  wbldi  action,  thla 
ai^eal  was  taken. 

[1, 2]  That  the  lease  when  made  was  rea- 
sonable and  called  for  a  fair  rental  based  on 
value  at  that  time  is  undisputed;  also  that, 
while  plaintiffs  left  the  management  of  their 
affairs  to  defendant,  they  received  notice  of 
an  Increase  in  th'e  assessment  of  the  property 
for  taxable  purposes,  were  regularly  consult- 
ed with  regard  to  the  matters  In  which 
fbey  were  Jointly  Interested,  accounts  sub- 
mitted to  them  and  settlement  made  each 
year,  and  no  request  was  made  by  them  at 
any  time  for  an  Increased  rentaL  Although 
the  lease  was  signed  by  the  son  and  daughter 
as  executors  of  their  father's  estate,  they 
had  no  control  over  the  realty  as  such. 
While  real  estate  belonging  to  a  partnership 
Is  considered  personalty  for  partnership  pur- 
poses, it  is  realty  so  far  as  the  heirs  and 
legal  representatives  of  the  partners  are  con- 
cerned. Haeberly's  Appeal,  191  Pa.  239,  43 
Atl.  207.  Furthermore,  it  does  not  appear 
from  the  record  that  the  real  estate  in  ques- 
tion though  ovmed  by  the  former  partners 
Jointly,  was  held  by  them  for  partnership  pur- 
poses and  in  absence  of  such  evidence  we 
must  presume  it  was  not  partnership  prop- 
erty.   Shafer's  Appeal,  106  Pa.  49. 

[3-6]  Aside  from  this  question  the  old  firm 
was  dissolved,  the  business  given  over  to  the 
sona  of  the  former  partners,  and  the  realty 
retained;  so  that,  even  If  It  were  formerly 
partnership  property,  it  ceased  to  be  sudi 
on  the  dissolution  of  the  old  firm,  consequent- 
ly, for  the  present  purposes.  It  must  be  con- 
sidered realty.  Ih  absence  of  necessity,  such 
as  sale  for  payment  of  debts,  and  on  default 
of  express  provision  in  the  will,  an  executor 
or  administrator  as  such  ia  without  authority 
or  control  over  the  realty  belonging  to  the 
estate.  Sucb  property  descends  directly  to 
the  heirs,  or  to  the  persons  designated  In 


the  will  of  testator.  Although  an  executor 
or  administrator  may  undertake  to  collect 
rents  received  from  real  estate,  he  does  so^ 
not  in  his  official  capacity,  but  merely  as 
agent  for  the  heirs.  Penna.  Co.  for  Ins.,  etc. 
Appeal,  168  Pa.  431,  32  AU.  26,  47  Am.  St. 
Rep.  893;  Herron  v.  Stevenson,  259  Pa.  354. 
102  Atl.  1049. 

[(]  In  this  case  the  will  contained  a  pro- 
vision authorizing  the  executors  to  sell  real 
property  belonging  to  the  estate;  there  Is, 
however,  no  absolute  direction  to  sell  suffi- 
cient to  amount  to  a  donversion  of  the  realty, 
and  no  sale  has  been  made,  nor  did  necessity 
for  sale  arise.  The  estate  was  solvent  and 
the  personal  property  sufficient  to  satisfy  all 
IlabUltles.  Neither  did  the  will  contain  a 
trust,  or  other  provision,  whereby  It  might 
be  inferred  the  power  of  sale  was  Intended 
to  continue  indefinitely,  and  we  find  nothing 
in  the  case  Imposing  upon  defendant  the 
duties  or  obllgatlcns  of  an  executor  with  ref- 
erence to  the  property  In  question.  Under 
such  circumstances,  the  power  of  sale  must 
be  limited  to  the  ordinary  purposes  incident 
to  the  settlement  of  the  estate,  and  will  not 
be  construed  as  extending  the  power  of  the 
executors  over  the  real  estate  for  an  indef* 
Inlte  period.  Penna.  Ca  for  Ins.,  etc..  Ap- 
peal, supra;  Elberly  t.  Koller,  209  Pa.  296, 
58  AtL  668. 

[7-1]  Defendant  In  continuing  to  act  for 
the  others  in  the  care  and  management  of 
the  common  property  for  a  period  of  IS  years 
was  acting  mer^  as  agent  As  such  he  was 
bound  to  act  In  good  faith  and  with  loyalty 
to  his  principal,  and  could  not  be  permitted 
to  deal  with  the  subject-matter  of  his  agency, 
so  as  to  make  a  profit  out  of  it  without  dis- 
closing all  the  circumstances  to  his  prlndpaL 
Everhart  v.  Searle,  71  Pa.  256;  Persch  v. 
Qulggle,  67  Pa.  247;  Wilkinson  v.  McCul- 
loui^  196  Pa.  205,  46  Atl.  87S,  79  Am.  St 
Rep.  702;  2  O.  J.  694,  i  854.  The  court  be- 
low found  there  was  no  evidence  of  conceal- 
ment or  fraud  on  his  part  Plaintiffs  were 
aware  defendant's  Interest  as  a  member  of 
the  lessee  firm  was  antagonistic  to  theirs  as 
landlord,  hod  ample  opportunity  during  the 
18  years  to  discover  for  themselves  whether 
or  not  a  fair  income  was  being  realized  from 
the  property.  In.  view  of  the  Increase  in  valua- 
tion subsequent  to  the  date  of  the  lease,  and. 
If  not,  terminate  it  at  the  end  of  an  annual 
period.  No  higher  duty  was  Imposed  upoa 
defendant  as  tenant  in  common  dnce,  in  that 
capacity,  he  did  not  sustain  the  relation  ot 
agent  to  the  others,  except  so  far  as  was  ex- 
pressly or  Impliedly  agreed  between  thenv 
Oaveny  v.  Curtis,  257  Pa.  675,  101  AtL  853. 

The  Judgment  Is  afBrmed. 

STBWABT,  7.,  dlssenta. 
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(Supreme  Court  of  Pennsylvania.     July  17, 
19ia) 

1.  Railroads  «=»850(7)— Cbossiko  Acoidskt 

— QDEBTION  fob  JtJBT. 

In  action  for  death  of  plaintiffa  husband 
In  a  crossing  accident,  held,  on  the  evidence, 
that  defendant's  negligence  in  not  sounding 
whistle  or  ringing  bell  when  its  train  approach- 
ed  crossing,  and  in  not  keeping  a  headlight  burn- 
ing, was  for  jury. 

2.  Railboads  «=»828(8)— Cbossino  Aooidkkt 
— Nkguqbncb. 

The  driver  of  an  automobile,  running  it  so 
near  a  track  as  to  Collide  with  a  passing  train 
without  having  stopped  to  look  and  listen,  was 
negligent;  the  darkness  at  the  time  being  no 
excuse. 

8.  KEOueBNCE  «=»93(1)  —  Ihptjtbd  Nboli- 

QENCK— BaII£X   OT  AUTOXOBIUC. 

That  plaintiff's  husband,  killed  at  a  grade 
crossing,  and  a  friend  driving  plaintiff's  auto- 
mobile as  a  bailee,  were  engaged  In  the  common 
purpose  of  an  automobile  trip,  would  not  of 
itself  cause  the  negligence  of  one  to  be  imputed 
to  the  other. 


4.  KsoLiaxiiOK  «S9136  (30)— IMFTTTED  Neoij- 
GENCE— Question  fob  Juby. 
In  action  for  death  of  DlaintUTs  husband 
In  a  crossing  accident,  held,  on  the  evidence, 
that  whether  the  one  driving  the  automobile  or 
deceased,  to  whose  wife  it  belonged,  had  actual 
control  of  the  automobile,  was  for  the  jury. 

O.  Raiuioadb  «s>327(12)  —  (Tbossiko  Aooi- 

DENT— CONTBIBUTOBT    NEGLIGENCE    —    PAS- 

SENOEB  IN  Automobile. 
Passenger  in  automobile,  who  knowingly  and 
without  protest  suffers  driver  to  drive  upon 
railroad  crossing  without  stopping  to  look  and 
listen,  is  negligent,  as  he  Is  oound  to  use  rca- 
«onable  care  to  protect  himself,  and  so  far  as  he 
knows  or  could  discover  approaching  danger  to 
warn  the  driver. 

e.  Railboads  «=3350(21)  —  Cbossins  Acci- 
dent—<}ontbibuto^t  NxsLioENOB  —  Ques- 
tion FOB  JUBT. 
Whether  deceased,  riding  in  an  automobile 
-driven  by  another,  was  bound  to  know  of  the 
existence  of  a  crossing,  and  if  he  did  discover 
it,  and  saw  first  an  approaching  train,  whether 
he  should  have  kept  a  sharper  lookou^  or  have 
-done  anything  more  than  warn  the  driver,  held 
for  the  jury. 

7.  Railboads  «=»327(12)  —  Cbosbino  Acci- 
dent —  Duty  of  Passengeb  in  Automo- 
bile. 

While  the  fixed  duty  to  stop,  look,  and 
listen  before  going  upon  a  railroad  track  applies 
to  the  driver  under  all  circumstances,  the  duty 
-of  calling  upon  him  to  do  so  devolves  upon  a 
passenger  only  where  he  haa  knowledge  of  the 
crossing. 

8.  Railboads  ^s»327(12)  —  CoNrsiBUTOitT 
Negligence— Passengeb  in  Automobile. 

The  extent  to  which  suggestions  should  be 
made  by  a  passenger  to  a  chauffeur  depends  ui>- 
on  the  circumstances,  and  the  duty  of  one  pas- 
senger may  differ  from  that  of  another,  though 
eacE  must  exercise  ordinary  care  for  his  safety. 

e.  Tbial  «=»191(8)— Instbuctiow  — -Assump- 
tion OF  Fact. 

Where  a  locomotive  so  violently  struck  an 
automobile  as  to  crush  the  skull  of  a  man  seated 
therein  and  to  throw  him  to  the  ground,  almost 
Instantly  killing  him,  it  was  not  error  for  trial 
judse  to  tell  jury  that  on  the  testimony  they 
migbt  find  that  death  resulted  from  collision. 


band  in  a  crossing  accident,  declarations  of  a 
member  of  the  automobile  party,  made  three- 
quarters  of  an  hour  after  the  accident,  were 
properly  rejected  as  too  remote  to  constitute  a 
part  of  the  res  gcstie. 

Appeal  from  Court  of  Common  Pleas, 
Adams  C!oiuity. 

Trespass  by  .Annie  K.  Ellne  against  the 
Western  Maryland  Railway  Company  for  the 
death  of  plalntlfTa  husband.  Verdict  for 
plalnUff  for  $10,000,  judgment  thereon,  and 
defendant  appeals.    Affirmed. 

Argned  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZEIR,  WAIiLING,  and  SIMP- 
SON, JJ. 

Richard  B.  Cochran  and  George  S. 
Schmidt,  both  of  York,  and  Charles  S.  Dun- 
can, of  Gettysburg,  for  appellant.  J.  Donald 
Swope,  of  Gettysburg,  and  J.  Cookman  Boyd, 
of  Baltimore,  Md.,  for  appellee. 

WALLING,  J.  This  action  in  trespass  Is 
for  the  death  of  plaintiff's  husband,  J.  Frank 
Ellne,  resulting  from  a  grade  crossing  ac- 
cident. Mr.  and  Mrs.  Ellne  resided  at  Bal- 
timore, and  he,  being  In  lU  health,  spent 
the  summer  of  1913  on  a  farm  about  15 
miles  from  that  city.  While  there  an  auto- 
mobile trip  was  arranged  for  himself  and 
four  gentlemen  friends,  including  Frank  D. 
Refers,  to  be  taken  tu  Mrs.  Eline's  car.  Mr. 
Rogers  and  the  Ellnes  were  Intimate  friends, 
and  he  often  went  driving  with  them  in  her 
car,  and  on  such  occasions  uniformly  acted 
as  chauffeur;  Mr.  Ellne  being  unable  to  do 
so.  According  to  the  evidence  for  plaintiff, 
she  loaned  the  car  to  Mr.  Rogers  for  the  pro- 
posed trip,  placing  it  entirely  in  his  charge, 
so  as  to  constitute  him  'a  bailee  thereof. 
This  was  because  of  her  husband's  111  health 
and  lack  of  ability  to  manage  the  car.  The 
party  started  on  the  morning  of  September 
12,  1913,  drove  to  Harper's  Ferry,  from  there 
to  Emmltsburg,  and  arrived  at  Gettysburg  the 
next  day,  where  they  spent  some  time,  and 
In  the  afternoon  left  for  York,  passing 
through  Abbottstown.  About  7:45  p.  m.  they  ' 
came  to  Smyser's  Crossing,  where  defend- 
ant's track  crossed  the  turnpike  at  grade. 
Mr.  Rogers  was  then  driving  the  car,  which 
he  had  done  during  the  entire  trip,  and  they 
were  all  giving  attention  to  the  movements 
of  the  car  and  to  whatever  might  promote 
the  safety  of  the  journey;  Mr.  Ellne  more 
especially  so,  as  he  sat  by  the  driver  and 
was  cautiously  looking  ahead.  They  crossed 
a  culvert  about  60  feet  before  reaching  the 
track;  the  automobile  was  moving  some  10 
or  12  miles  per  hour,  and  the  darkness  there 
was  increased  by  a  mist  or  fog.  The  deceas- 
ed was  the  first  to  discover  a  passenger  train 
approaching  from  their  right  and  gave  Im-. 
mediate  alarm,  which  Mr.  Rogers  heeded 
and  turned  the  automobile  suddenly  to  one 
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side,  but  not  in  time  to  avoid  a  collision  by 
which  Mr.  EUne  was  killed,  lliere  was  no 
light  on  defendant's  engine,  and  no  warning 
signals  given.  According  to  defendant's  evi- 
dence the  headlight  was  burning,  proper 
crossing  signals  were  given  both  by  whistle 
and  bell,  and  It  was  a  bright  moonlight 
night,  and  those  In  the  automobile  had  an 
unobstructed  view  of  the  track  and  ap- 
proaching train.  The  trial  judge  submitted 
the  case  to  the  Jury,  and  later  entered  judg- 
ment for  plaintiff  on  the  verdict,, from  which 
defendant  appealed. 

[1]  We  have  carefully  examined  the  as- 
signments of  error  and  entire  record,  but 
find  no  reversible  error.  The  four  surviving 
occupants  of  the  automobile,  as  witnesses 
for  plaintiff,  positively  asserted  that  neither 
whistle  was  blown  nor  bell  rung  to  warn  of 
the  train's  approach,  and  also  that  the  head- 
light was  not  burning.  This  was  more  than 
negative  testimony,  and,  although  contra- 
dicted, made  the  question  of  defendant's  neg- 
ligence one  of  fact  for  the  jury.  Winter 
bottom  V.  Philadelphia  Hy.  Co.,  217  Pa.  574, 
66  Atl.  864;  Buckman  v.  Philadelphia  &  R. 
Ry.  Co.,  232  Pa.  351,  81  Atl.  932. 

[2-4]  Mr.  Rogers,  in  driving  the  car  so 
near  the  track  as  to  collide  with  the  pass- 
ing train  without  having  stopped  to  look  and 
listen,  was  clearly  negligent  The  duty  to 
so  stop  is  unbending,  and  darkness  is  no  ex- 
cuse for  failure  to  perform  it.  Anspach  v. 
Philadelphia,  etc.,  Ry.  Co.,  225  Pa.  528,  74 
AU.  373,  28  L.  R.  A.  (N.  S.)  382.  But  there 
was  ""Tispetent  evidence,  which  the  jury 
credited,  that  be  was  bailee  of  this  car  and 
had  exclusive  control  of  it,  and  was  not  the 
servant  of  Mr.  or  Mrs.  Eline,  and.  If  true, 
Rogers*  negligence  would  not  defeat  plain- 
tifiTs  action.  The  fact  that  EUne  and  Rogers 
were  engaged  in  a  common  purpose  would 
not  of  itself  cause  the  negligence  of  one  to 
be  Imputed  to  the  other.  See  Dunlap  v. 
Philadelphia  R.  T.  Co.,  248  Pa.  130,  98  Atl. 
873.  Under  the  evidence.  It  was  a  question 
for  the  Jury  whether  Mr.  Rogers  or  the  de- 
ceased had  actual  control  of  the  automobile ; 
while  the  latter  suggested  the  route,  it  does 
not  appear  that  he  dictated  the  manner  of 
driving  the  car.  A  man  riding  In  a  car  is 
not  liable  for  its  management  because  owned 
by  bis  wife,  If  at  the  time  it  is  in  the  pos- 
session and  control  of  another  as  bailee. 
Neither  Is  the  negligence  of  the  bailee  under 
such  circumstances  imputable  to  the  owner 
of  the  car.  See  Gibson  v.  Bessemer  &  L.  E. 
R.  R.  Co.,  226  Pa.  19*,  76  Atl.  194,  27  U  R. 
A.  (N.  S.)  689,  18  Ann.  Cas.  636. 

[5, 6]  Mr.  Ellne  was  responsible  for  his 
own  negligence,  even  If  riding  In  a  vehicle 
driven  and  controlled  by  Rogers.  A  passen- 
ger who,  having  opportunity,  falls  to  warn 
the  driver  of  a  known  danger,  and  to  protest 
against  Incurring  it,  is  guilty  of  negligence. 
It  was  Mr.  Ellne's  duty  to  use  reasonable 
care  and  watchfulness  for  the  protection  of 
himself  and  his  companions,  and,  80  far  as 


he  knew  of  or  could  discover  approadilng 
danger,  to  warn  the  driver.  If  he  knew  they 
were  approaching  this  grade  crossing,  or  by 
the  exercise  of  reasonable  care  should  have 
known  it,  in  time  to  warn  Mr.  Rogers  there- 
of, and  failed  to  do  so,  he  was  negligent. 
In  other  words,  a  passenger  who,  knowingly 
and  without  protest,  suffers  the  chauffeur  to 
drive  an  automobile  upon  a  railroad  track 
without  stopping  to  look  and  listen,  is  negli- 
gent See  Hardle  v.  Barrett  257  Pa.  42,  101 
Atl.  76,  Ij.  R.  A.  1917F,  444 ;  Kunkle  v.  Lan- 
caster County,  219  Pa.  62,  67  Atl.  918;  Trum- 
bower  v.  Lehigh  Valley  T.  Co.,  235  Pa.  397, 
84  Atl.  403 ;  Township  of  Crescent  v.  Ander- 
son, 114  Pa.  643,  8  Atl.  379,  60  Am.  Rep.  367: 
Winner  v.  Oakland  Township,  158  Pa.  405. 
27  Atl.  1110,  nil.  The  duty  of  giving  warn- 
ing depends  upon  the  knowledge  of  the  pas- 
senger, whether  acquired  at  the  time  or  pre- 
viously. There  Is  no  presumption  that  Mr. 
Entne  knew  in  advance  of  the  crossing,  bat 
Mr.  Rogers  says  he  and  the  deceased  liad 
been  over  this  road  together  about  five  times. 
Assuming  the  truth  of  that  statement,  which 
was  for  the  Jury,  yet  there  is  nothing  to 
show  when  or  under  what  circumstances  that 
occurred;  whether  they  had  passed  over  the 
road  one  year  before,  or  many,  or  whether 
by  day  or  night  does  not  appear.  So,  while 
Mr.  Ellne  might  be  assumed  to  know  there 
were  grade  crossings  on  -this  road.  It  cannot 
be  affirmed  as  matter  of  law  that  he  was 
bound  to  know  at  his  peril  that  there  was 
one  down  by  the  culvert  where  the  mist  had 
gathered;  that  was  a  matter  for  the  Jury. 
As  plaintiff's  evidence  indicates  that  neither 
the  track  nor  train  could  be  seen  on  that  oc- 
casion, except  at  close  range,  and  that  the 
deceased  was  watching,  and  was  the  first  to 
discover  and  warn  of  the  danger,  whether  he 
should  have  kept  a  sharper  lookout  or  done 
something  more  was  for  the  jury.  The  evi- 
dence is  that  at  the  beginning  of  the  trip  he 
had  cautioned  all  the  members  of  the  party 
to  keep  a  lookout  for  railroad  crossings. 
[7, 1]  While  the  fixed  duty  to  stop,  look, 
and  listen  before  going  upon  a  railroad  tra<^ 
applies  to  the  driver  under  all  circumstances, 
yet  the  duty  of  calling  upon  him  to  do  so 
devolves  upon  the  passenger  only  where  he 
has  knowledge  of  the  crossing.  See  Wanner 
V.  PhUadelphla  &  R.  Ry.  Ca,  104  AU.  570, 
and  Azlnger  v.  Pennsylvania  R.  R.  Co.,  106 
AtL  87  (decided  at  this  term) ;  also  Wach- 
smlth  V.  B.  &  O.  R.  R.  Co.,  233  Pa.  465,  82 
Atl.  765,  Ann.  Cas.  1913B,  679;  Senft  v.  West- 
em  Maryland  Ry.  Co.,  246  Pa.  446,  92  Atl. 
653.  In  Brommer  v.  Pennsylvania  B.  R.  Qk, 
179  Fed.  577,  108  0.  O.  A.  136,  20  L.  R.  A. 
(N.  S.)  924,  the  idaintlff,  who  was  held  legally 
guilty  of  negligence  in  falling  to  warn  the 
driver,  not  only  sat  by  him,  but  actually  saw 
and  knew  of  the  crossing.  And  in  Yocca  t. 
P.  R.  R.  Co.,  269  Pa.  42,  102  AU.  283,  plain- 
tifTs  evidence  was  that  he  did  warn  tbe 
chauffeur,  and  we  held  the  question  of  bis 
contributory   negligence  waa  tor  the  Jury. 
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IbB  extent  to  which  suggestions  shonld  be 
made  to  the  chauffeur  depends  upon  the  dr- 
cumstances,  and  the  duty  of  c»ie  passenger 
as  to  that  may  differ  from  that  of  another, 
while  eadi  must  ocerdse  ordinary  care  tor 
his  own  safety. 

[I]  When  a  locomotl-ve  so  Tiolently  collides 
.  with  an  automobile  as  to  crush  the  skull  of 

a  man  seated  therein  and  throw  him  to  the 
ground,  where  a  moment  later  he  Is  found 
dead,  it  is  not  error  for  the  trial  Judge  to 
teU  th'e  Jury  that,  "the  death,  I  think,  from 
the  testimony,  you  can  clearly  find  was  the 
result  of  the  collision." 

[II]  The  alleged  declarations  of  a  monber 
of  the  automobile  party,  made  three-quarters 
of  an  hour  after  the  accident,  were  properly 
rejected  as  too  remote  to  constitute  a  part  of 
the  res  gestse.  Briggs  v.  Railroad  &  Coal 
Co.,  206  Pa.  564,  56  Aa  36. 

The  case  was  carefully  tried  and  well  con- 
sidered by  the  court  below,  and  there  Is 
nothing  further  that  seems  to  require  discus- 
sion. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  aflrmed. 

(StS  Pa.  a) 

WINGBRT  T.   PHILADBIPHIA  ft  B.  «I. 
(30. 

(Supreme  Court  of  PennsylTania.    July  17, 
1»18.) 

1.  Railboads  *=3312(3)— Ceossing— Sionals. 

A  railroad  is  bound  to  give  reasonable  -warn- 
ing of  the  approach  of  a  train  towards  a  cross- 
ing. 

2.  Raiuh>ads  <S=>350(7)— Cbossino  Acoidbkt 
— Wakning — Question  fob  Jubt. 

In  action  for  death  of  plaintiff's  wife,  and 
for  injury  to  plaintiff  and  his  automobile,  re- 
sulting from  a  crossing  collision,  held,  on  the 
evidence,  tiiat  whether  ringing  of  bell  was  a  suf- 
ficient warning,  and  whether  a  whistle  should 
have  been  blown  sufficient  to  give  earlier  warn- 
ing of  approaching  train,  was  for  jury. 

5.  Railboads  «b>827(7)  —  OBOssmos  —  Cabs 
Requibsd. 

One  approaching  a  railroad  crossing  in  an 
automobile  is  bound  to  look  as  he  approaches, 
after  stopping,  but  is  not  required  to  again  stop 
before  crossing. 
4.  RAHJtoADB  «=>350(31)  —  Cbossino  Aooi- 

DENT— CONTBIBXTTOBT   NEOUOENCK. 

In  action  for  death  of  plaintiff's  wife,  and 
for  injury  to  plaintiff  and  his  automobile,  re- 
sulting from  a  crossing  accident,  held,  on  the 
evidence,  that  plaintiff's  contributory  negligence 
in  starting  his  car  ahead  after  backing  on  the 
track  was  for  the  jury. 

6.  RAII.B0AD8  ®=>334— Cbossino  AccinKNT— 

CONTBIBUTOBT    NEGUOSNCE— EHEROBKCT. 

Where  plaintiff,  who  had  backed  his  automo- 
bile upon  a  crossing  before  discovering  the  ap- 
proaching train,  instead  of  backing  across,  start- 
ed ahead,  he  would  not  be  responsible  for  failure 
to  exercise  the  best  judgment,  as  he  wag  con- 
fronted with  a  sudden  emergency. 

Appeal  from  Court  of  Common  Please  Com- 
berland  County. 

Trespass  by  Danid  H.  Wingert  against  the 
Philadelphia  &  Beading  Railway  Company 
for  the  death  of  plaintiff's  wife,  Injury  to 


plaintiff,  and  damage  to  hia  aotomoblle. 
Verdict  for  plaintiff  for  $4,200,  and  Judg- 
ment thereon,  and  defendant  appeala  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and 
MOSCHZISKEK,  rRAZER,  WALLING,  and 
SIMPSON,  JJ. 

J.  W.  Wetzel,  of  Carlisle,  for  appellant. 
Bdmnnd  O.  Wingerd,  of  Chambersburg,  Jo- 
seph P.  McKeehan,  of  Carlisle,  and  D.  Ed- 
ward Long,  of  Chambersburg,  for  appellee. 

FRAZER,  J.  This  action  is  to  recover 
damages  fOr  Injuries  sustained  by  plaintiff 
as  the  result  of  a  collision  between  his  au- 
tomobile and  defendant's  train  at  a  grade 
crossing.  In  the  court  below  one  of  the 
queertions  In  dilute  was  whether  or  not  the 
crossing  was  private,  or  a  permissive  public 
one.  This  question,  however,  the  Jury  found 
in  favor  of  plaintiff,  and  we  find  no  com- 
plaint here  as  to  the  propriety  of  the  action 
of  the  court  In  submitting  it  to  them.  The 
negligence  of  defendant  and  contributory 
negligence  of  plaintiff  were  also  submitted 
to  the  Jury.  A  verdict  was  rendered  In  fa- 
vor of  plaintiff,  and  the  subsequent  motion 
for  Judgment  for  defendant  non  obstante 
veredicto  was  refused.  The  questions  for 
consideration  are  the  sufficiency  of  evidence 
of  negligence  on  the  part  of  defendant  to 
submit  to  the  Jury,  and  whether  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

At  the  time  of  the  accident  plaintiff  was 
driving  an  automobile  In  which  were  his 
wife,  son,  and  three  other  passengers.  The 
road  on  which  he  approached  the  crossing 
is  a  narrow  one,  and,  after  crossing  the 
tracks,  ascends  a  grade  at  the  opposite  side 
to  reach  the  level  of  the  adjoining  land. 
There  are  two  tracks  of  the  railroad,  both 
of  which  plaintiff  crossed  in  safety.  He 
was,  however,  owing  to  the  almost  impassa- 
ble condition  of  the  road,  unable  to  ascend 
the  grade  on  the' opposite  side,  and,  the  road 
being  of  insufficient  width  to  permit  the  car 
to  be  turned,  was  obliged  to  return  to  the 
main  road,  and  to  do  so  was  required  to 
back  the  automobile  across  the  tracks. 
Plaintiff  testified  that  before  reversing  the 
car  he  stopped,  opened  the  side  curtains,  and 
looked  and  listened  at  a  point  6  feet  from 
the  nearest  or  east-bound  track,  from  which 
place  he  had  an  unobstructed  view  of  the 
railroad  for  a  distaqce  of  approximately  641 
feet  in  the  direction  from  which  the  train 
approached.  At  that  distance  from  the  cross- 
ing was  a  curve  in  the  railroad,  which.  In 
connection  with  the  embankment  along  the 
side,  obstructed  a  further  view  of  the  trade. 
Plaintiff  stated  he  neither  saw  nor  heard  a 
train,  and  proceeded  to  back  the  car  across 
the  nearest  track,  and,  when  about  the  mid- 
dle of  the  second  or  westrbound  track,  he 
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first  saw  tbe  train  approaching  aroand  the 
carve.  Being  of  opinion  danger  conld  be 
more  readily  avoided  by  going  forward.  In- 
stead of  backward,  he  reversed  the  direction 
of  his  car,  and  had  almost  deared  the  track, 
when  the  train  crashed  InA  the  rear  end 
of  the  antomoblle. 

[1, 2]  It  is  conceded  no  whistle  was  Uown; 
defendant's  evidence,  however,  is  that  the 
bell  was  rung  when  the  train  was  in  the 
neighborhood  of  100  yards  from  the  crossing. 
This  is  denied  by  plaintiff  and  by  his  son, 
who  was  sitting  with  him  on  the  front  seat 
of  the  automobile,  both  testifying  that,  had 
the  bell  been  rung,  they  would  have  heard  it 
Defendant  contends  this  testimony  was  mere- 
ly negative,  and  entitled  to  no  weight  against 
the  positive  evidence  of  defendant's  witness- 
es to  the  contrary.  Discussion  of  this  point, 
however,  is  unnecessary,  since,  oonoeding 
the  bell  was  rung,  the  question  whether  or 
not,  under  the  circumstances,  this  was  suffi- 
cient warning,  was  for  the  Jury.  Defend- 
ant's duty  was  to  give  reasonable  warning 
of  the  approach  of  its  train,  and  we  cannot 
say,  as  matter  of  law,  tliat  the  ringing  of  a 
bell  at  the  distance  of  100  yards  from  the 
crossing  was  adequate  warning  under  the 
particular  circumstances.  According  to  the 
testimony  of  plaintiff,  he  saw  the  train  as 
it  rounded  the  curve,  a  greater  distance  from 
the  point  at  which  defendant's  witnesses 
testified  tbe  bell  was  first  rung,  and  yet  was 
unable  to  avoid  the  collision.  It  might, 
therefore,  be  it  was  not  rung  in  time  to  serve 
as  ample  w'amlng  to  persona  using  (the 
crossing;  at  all  events,  it  was  for  the  Jury 
to  say  whether  the  warning  was  ample,  and 
if  a  whistle  should  have  been  blown  at  a 
distance  from  the  crossing  sufficient  to  give 
earlier  warning  of  the  approaching  train. 
Longenecker  v.  Penna.  R.  R.,  105  Pa.  328, 
333;  Penna.  v.  Coon,  111  Pa.  430,  439,  8  AtL 
234. 

[S-l]  Neither  can  it  be  said,  as  matter  of 
law,  that  plaintiff  was  guilty  of  contributory 
negligence.  He  stopped  at  a  point  6  feet 
from  the  nearest  track,  and,  neither  seeing 
nor  hearing  the  approaching  train,  began 
backing  his  automobile  across  the  tracks. 
Although  it  was  bis  duty  to  continue  to 
look  as  he  approadied,  there  is  no  rule  of 
law  requiring  him  to  again  stop  before  en- 
tering the  crossing  (Wltmer  v.  Railroad,  241 
Pa.  112,  88  AtL  314) ;  besides  he  was  obliged 
to  watch  the  rear  end  of  his  car  to  avoid 
running  from  the  roadway,  and  whether, 
under  the  circumstances,  he  did  everything 
required  of  a  reasonably  prudent  man,  was 
for  the  Jury.  In  view  of  the  distance  from 
the  curve  to  the  crossing,  and  the  slow  speed 
at  which  plaintiff  was  necessarily  required  to 
drive  backward,  and  of  the  necessity  of  hav- 
ing his  attention  divided  between  a  possible 
approaching  train  and  the  guiding  of  his  car, 
it  may  be  that  the  train,  though  not  In  view 


at  the  time  he  stopped,  looked,  and  listened, 
rounded  the  carve  immediately  after  plain- 
tiff began  to  move  badcward  across  the 
trac^,  and  was  not  noticed  by  him  until 
shortly  after  It  appeared  in  view,  at  whidi 
time  it  was  too  late  to  avoid  the  collision. 
Schwars  v.  Railroad,  211  Pa.  625,  629.  eo. 
AtL  285;  Cromley  t.  RaUroad,  208  Pa.  446, 
448,  57  Atl.  882;  Oomley  y.  Railroad,  2U 
Pa.  420,  432,  60  AtL  1007.  While  it  may  be, 
had  plaintiff  continued  backing  his  car  after 
he  saw  the  train  approadilng,  instead  of 
stopping  to  reverse  and  proceed  in  the  oppo- 
site direction,  the  accident  might  have  been 
avoided ;  yet  he  was  confronted  with  a  sud- 
den emergency,  and  cannot  he  held  responsi- 
ble for  failure  to  exercise  the  best  Judgment. 
Phillips  V.  Railroad,  190  Pa.  222,  42  Atl.  686; 
Marfllues  v.  Railroad,  227  Pa.  281,  76  AtL 
1072. 
The  Judgment  is  afitoned. 


(2a  PL  » 
OABBAUGH  ▼.  PHII<ADBLPHIA  ft  H.  RT. 
00. 

(Supreme   Ooort   of   Pennsylvania.     July   17, 
1918.) 

1.  NcouosnoB  «B39B(1)— OomsiBUTOBT  Nxo- 

LIOKNOB — IlfPVTEn  Neolioenck. 
Plaintiff's  deceased  wife,  a  passenger  In  an 
automobile  struck  by  a  train  at  a  grade  cross- 
ing, could  not  be  dedared  to  have  been  gnUty  of 
contributory  negligence  in  Joining  with  driver  in 
testing  a  manifest  danger,  where  verdict  for 
driver  in  his  action  against  railroad  established 
that  he  stopped,  looked,  and  listened,  and  that 
no  train  was  In  sight  or  hearing. 

2.  Railboads  4=s>324(1)— CBOssnro  AcciDxitr 

—  GORTSJBXTTOBT  NEQUOENCK  —  PASSXNOBB 
IK  AtTTOHOBILK. 

A  passenger  in  an  antomobile,  who  saw  or 
was  bound  to  see  an  approaching  train,  wUch 
driver  also  saw,  was  not  bound  to  interfere  with 
operation  of  car,  where  that  might  have  only 
served  to  increase  the  danger. 

Appeal  from  Conrt  of  Common  Pleas,  Cum- 
berland County. 

Treq>as8  by  Cyrus  A.  Carbaugji  against 
the  PhUaddnhia  &  Reading  Railway  Compa- 
ny for  the  death  of  plaintUTs  wife.  Ver- 
dict for  plaintiff  for  $2,600,  and  Judgment 
thereon,  and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZBR,  WALLING,  and  SIMP- 
SON, JJ. 

J.  W.  Wetcel,  of  Carlisle,  tor  appellant. 
Hdmnnd  O.  Wlngerd,  of  Ohambersbnrg,  Jos- 
eph P.  McKeehan,  of  Carlisle,  and  D.  Edward 
Long,  of  Chambersburg,  for  appellee. 

FRAZBEtt  J.  [t]  This  salt  arose  out  of 
the  accident  referred  to  and  described  In 
the  opinion  in  Wingert  v.  Philadelphia  & 
Reading.  Railway  Co.,  104  AQ.  869,  herewith 
filed.  Plaintiff  Is  the  husband  of  Mrs.  Car- 
baugh,  one  of  the  .victims  of  the  accident, 
who  was  riding  in  the  automobile  driven  by 
Wingeit,  the  plaintiff  in  the  case  aboTe  meo- 


£s»For  other  cuat  ■••  Mune  toplo  and  KBT-NUHBBR  la  all  K«r-NumlMr«d  OlgMt*  and  IndeiM 


Digitized  by 


Google 


lendant  contends  deceased  failed  In  her  du- 
ty to  look  and  listen  for  an  approacblng  train, 
and  thereby  joined  with  the  driver  In  testing 
a  danger  certainly  apparent  to  her  had  she 
ezerdsed  due  care.  The  verdict  la  the  ac- 
tion by  the  driver  of  the  automobile  against 
this  defendant,  which  was  tried  with  the 
present  suit,  establishes  the  fact  that  be  stop- 
ped, looked,  and  listened,  and  that  no  train 
at  the  time  wa«  within  sight  or  hearing; 
hence  there  was  no  manifest  danger  to  test. 

[t]  Assuming,  however,  deceased  saw  or 
was  bound  to  see  the  approaching  train  at 
the  moment  It  rounded  the  curve,  the  driv- 
er also  saw  It,  and  there  was  neither  occa- 
sion nor  necessity  for  interference  by  her 
with  the  operation  of  the  car,  and  to  have 
done  so  might  only  have  served  to  increase 
the  danger.  Vocca  v.  Railroad,  269  Pa.  42, 
102  AU.  288. 

The  Judgment  te  affirmed. 

(2(2  Fa.  9) 

EANAWELL  et  aL  v.  MILLEB  et  al. 

(Supreme   Court   of  Pennsylvania.     July    17, 
1918.) 

1.  Dkkds  «=s>206(7)— Dkuvkbt— SmmoiBNCT 

OF  EVIDENOS. 

In  ejectment,  where  defendant,  a  nephew  of 
decedent's  wife  and  a  member  of  his  family, 
claimed  as  grantee  under  a  deed  from  decedent, 
evidence  as  to  delivery  of  the  deed  in  dece- 
dent's lifetime  held  to  sustain  verdict  for  defend- 
ant. 

2.  Deeds  4s»194(l)  —  Deuvebt  —  Pbesttvf- 

TIOH. 

While  "the  crowning  fact"  in  die  execution 
of  a  deed  is  delivery,  yet  it  is  not  necessary  to 
prove  "actual  manual  investiture,"  since  "de- 
livery may  be  inferred  or  presumed  from  drcnm- 
•tances." 
8.  Deeds  «=>56(2)— Delivbbt— Evidknox. 

Delivery  may  be  made  by  words  alone,  or 
by  acts  alone,  or  by  both  together;    but  there 
must  be  sufficient  to  show  an  intention  to  pews 
the  title. 
4.  Deeds  «53l94(S)— Deuvebt— Pbxsukftiok 

AND    BUBDEN    OP   PBOOF. 

Proof  of  a  deed  to  defendant,  duly  acknowl- 
edged ftnd  recorded,  placed  the  title  and  right  of 
possession  prima  fade  in  him;  but  the  burden 
of  proof  shifted  to  him  to  show  a  delivery  in 
grantor's  lifetime,  when  it  appeared  that  deed 
was  found  in  grantor's  safe,  unrecorded,  after 
grantor's  death. 

0.  Appeai.  and  Ebbob  ^=9588— Statbukht— 
considebation  of  coubts. 
The  appellate  courts  are  required  to  consid- 
er onl^  pomts  covered  by  the  statement  of  ques- 
tions involved. 

Appeal  from  Cioart  of  Ck>mmon  Pleas,  Sny- 
der County. 

Bjectment  for  recovery  of  land  In  Snyder 
coutity  by  J.  Imther  Eanawell  and  others 
against  Charles  A.  BillUer  and  another.  Ver- 
dict for  defendants,  and  judgment  thereon, 
and  plaintiffs  appeal.   Affirmed. 

Argued  before  BROWK,  O.  X,  and  M08CH- 
ZISKER,  FRAZBR,  WALLXNG,  and  SIMP- 
SON, JJ, 


drew  A.  Leiser,  of  Lewlsburg,  Jay  Q.  Wels- 
er,  of  Mlddleburg,  and  Andrew  A.  Leiser,  Jr., 
of  Lewlsburg,  for  appdiees. 

MOSCHZISEER,  J.  This  is  an  action  of 
ejectment  Judgment  was  entered  on  a  ver- 
dict for  defendants  and  plaintiffs  have  ap- 
I>ealed. 

PlaintifTs  are  the  legal  heirs  of  Dr.  J.  F. 
Kanawell,  deceased.  Charles  A.  Miller  (here- 
inafter called  the  defendant)  claims  the  real 
estate  In  suit  as  grantee  of  decedent;  the 
other  defendant,  Fred.  Musser,  Is  a  ten- 
ant under  Miller.  In  view  of  the  verdict, 
the  following  facts  may  be  accepted  as  es- 
tablished: 

In  1893,  Dr.  Kanawell  purchased  the  farm 
sought  to  be  recovered  in  this  action.  The 
defendant,  a  nephew  of  decedent's  first  wife 
lived  In  the  household  of  the  doctor,  and  was 
treated  by  him  as  though  he  were  a  son.  In 
1897,  Dr.  Eanawell,  in  consideration  of  "one 
dollar  and  natural  love  and  affection,"  ex- 
ecuted and  acknowledged  a  deed  for  the  farm 
to  Miller,  when  the  latter  was  but  six  years 
old.  Subsequently  this  document  was  In- 
closed In  an  unsealed  envelope.  Indorsed 
"Charles  A.  Miller,"  In  the  grantor's  hand- 
writing, and  put  in  a  safe  In  the  doctor's  of- 
fice. From  (dilldhood  on,  the  defendant  had 
access  to  this  safe,  knew  the  combination, 
and  frequently  <q;>ened  it.  In  1905,  Dr.  Eana- 
well called  upon  a  ne^ew,  with  whom  be 
was  Intimate,  and  told  the  latter  that,  if  any- 
thing happened  to  him  (the  doctor),  "at  any 
time,"  the  nephew  and  Miller  "should  open 
his  safe,  and  In  there  we  would  find  papers, 
one  addressed  to  myself  [the  nei^ew]  and 
(me  to  Charley  [Miller].  The  first  he  gave  me 
to  understand  was  Charley's  deed,  and  the 
other  was  a  wlH."  At  the  time  of  this  Inter- 
view, the  doctor  said  "the  deed  was  Char- 
1^'b,"  that  the  latter  had  the  combination  of 
the  safe,  and  when  the  safe  was  opened  the 
deed  was  to  be  "handed  to  Charley."  In  1909 
Dr.  Kanawell  made  a  wlU  purporting  to  dis- 
pose of  his  entire  estate,  real  and  personaL 
Several  pieces  of  real  property  are  mentioned 
in  this  will,  but  the  farm  here  In  question 
Is  entirely  omitted  therefrom,  as  it  is  from 
two  subsequent  codicils  executed  February 
28,  1914,  and  November  8,  1915,  respectively, 
on  which  latter  date  the  doctor  died.  The 
executor  was  obliged  to  obtain  the  services 
of  Miller  to  open  decedent's  safe,  and,  when 
this  was  accomplished,  the  deed  was  found 
therein,  Indorsed  as  already  stated.  The 
executor  placed  the  Instrument  upon  record. 

Defendant  ofTlered  to  prove  the  deed  bad 
been  actually  delivered  to  blm  by  Dr.  Kana- 
well during  the  letter's  life,  and  had  been 
handed  badt  to  the  grantor,  with  the  request 
that  he  keep  It  in  his  safe  as  custodian  for 
the  grantee.    This  offer  was  rejected,  and. 
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for  present  purposes,  alionld  be  considered 
as  much  ont  of  tbe  case  as  though  never 
made.  Therefore  defendant  mnst  point  to 
other  competent  evidence  sufiSdent  to  sus- 
tain the  verdict  and  Judgment  In  his  favor. 
To  meet  this  burdm,  he  stands,  first,  upon 
the  duly  executed,  acknowledged,  and  re- 
corded deed  Itself,  which,  on  its  face,  pur- 
ports to  have  been  "delivered";  next,  he 
points  to  the  evidence  in  support  of  the  facts 
which  we  have  already  recited,  and,  in  ad- 
dition, to  repeated  declarations  by  tte  gran- 
tor, at  intervals  extending  over  many  years 
<8ome  in  the  presence  and  hearing  of  the 
grantee,  and  others  in  his  absence),  to  the 
effect  that  he  bought  the  farm  for  Miller, 
that  it  belonged  to  the  latter,  that  he  (the 
doctor)  did  not  own  it,  but  was  only  the 
overseer  for  defendant,  and,  finally,  to  many 
acts  indicating  ownership  by  MlUer  and  ac- 
quiescence therein  by  decedent  Moreover, 
defendant  directs  attention  to  the  fact  that 
the  testimony  shows,  not  a  mere  direction 
of  the  grantor  that  the  deed  should  be  de- 
livered after  his  death,  with  a  statement  or 
intimation  that  he  would  retain  title  during 
bis  own  life  (as  in  some  of  the  cited  cases), 
but  rather  what  can  Justifiably  be  found  to 
be  an  acknowledgment  that  the  property 
then  belonged  to  the  grantee,  and  that,  if 
"anything"  happened  to  him,  the  grantor, 
the  deed  was  to  be  taken  by  the  grantee,  not 
as  a  delivery  at  that  time,  but  because  it  al- 
ready was  his ;  that  is  to  say,  the  grantor's 
several  declarations  are  not  simply  to  the 
effect  that  tlie  land  and  the  deed  were  to  be, 
but  that  they,  respectively,  actually  "were," 
the  grantee's  property. 

[1]  Appellants  correctly  state  the  question 
Involved  thus:  "Was  there  any  evidence  in 
the  case  showing  that  said  deed  was  deliver- 
ed to  the  grantee  named  therein  in  the 
grantor's  lifetime?"  In  view  of  the  fore- 
going facts,  this  determining  question  must 
be  answered  in  the  affirmative.  There  are 
two  lines  of  cases  dealing  with  the  delivery 
of  deeds,  duly  executed,  but  found  apparent- 
ly in  the  unqualified  possession  of  the  gran- 
tor at  the  time  of  his  death.  In  one,  the 
delivery  is  held  to  have  been  sufficiently 
proved.  Stinger  v.  (Jommonwealth,  26  Pa. 
422,  428;  Stephens  y.  Huss,  54  Pa.  20,  22,  26; 
Stephens  v.  Rlnehart,  T2  Pa.  434,  440,  441; 
Holt's  Appeal,  98  Pa.  257,  270;  Turner  v. 
Warren,  160  Pa-  336,  343,  28  Atl.  781 ;  Chim- 
mlngs  V.  Glass,  162  Pa.  241,  251,  et  seq., 
29  Atl.  848 ;  Wagoner's  Estate,  174  Pa.  558, 
564,  ^  Atl.  114,  32  U  R.  A.  766,  52  Am.  6t 
Rep.  828 ;  Kern  v.  Howell,  180  Pa.  316,  321, 
322,  36  Atl.  872,  57  Am.  St.  Rep.  641 ;  Chase 
V.  Clearfield  I^umber  Co.,  213  Pa.  46,  48, 
62  AU.  172;  Clymer  v.  Groff,  220  Pa.  580, 
584,  69  Ati.  1119,  14  Ann.  Cas.  266.  Also 
see  what  is  said  upon  the  subject  in  hand 
by  Sharswood,  J.,  in  Pa.  Co.,  etc.,  v.  Do- 
vey,  64  Pa.  260,  266,  267,  and  by  Thomp- 


son. J.,  in  Diehl  v.  Bmig,  65  Pa.  320,  327, 
citing  Blight  V.  Schenck,  10  Pa.  285,  61 
Am.  Dec.  478.  In  the  other,  delivery  is  held 
not  to  have  been  sufficiently  proved.  Crltch- 
fleld  V.  Critchfleld,  24  Pa.  100,  103;  Du- 
ralnd's  Appeal,  116  Pa.  93,  102,  8  Atl.  922; 
Benedick  v.  Benedick,  187  Pa.  351,  355,  41 
AU.  40;  CJameron  v.  Gray,  202  Pa.  566,  567. 
669,  62  Atl.  132;  Sears  v.  Scranton  Trust 
Co.,  228  Pa.  126,  134,  138,  et  seq.,  77  AU.  423. 
20  Ann.  Caa  1146 ;  Herronn  v.  Graham,  258 
Pa.  245,  101  AtL  985.  Albeit,  owing  to  dif- 
ferences of  fact,  none  of  the  authorities  dted 
can  be  held  to  rule  the  present  case,  yet  rele- 
vant general  principles  are  stated  and  dis- 
cussed In  all  of  them. 

[2,  3]  While  "the  crowning  ffcct"  in  the  ex- 
ecution of  a  deed  is  delivery,  yet  it  is  not 
necessary  to  prove  "actual  manual  investi- 
lure,"  since  "delivery  may  be  Inferred  or 
presumed  from  circumstances."  Bigler  v. 
Cloud,  14  Pa.  861,  364.  "Delivery  may  be 
made  by  words  alone,  or  by  acta  alone,  or  by 
both  together;  but  there  must  be  sufficient 
to  show  an  intention  to  pass  the  title."  Day- 
ton V.  Newman,  19  Pa.  194,  199. 

[4]  When  the  deed  to  def^idant,  duly  ac- 
knowledged and  recorded,  was  proved,  this, 
prima  fade,  placed  the  title  and  right  of 
possession  in  him.  Kern  v.  Howell,  supra. 
180  Pa.  316,  317,  36  AU.  872,  57  Am.  St  Rep. 
641;  Olymer  v.  Groff,  supra,  220  Pa.  583.  584, 
69  AU.  1119,  14  Ann.  Cas.  256 ;  Diehl  v.  Emig. 
supra.  Then,  when  it  was  shown  that,  after 
Dr.  Kanawell's  death,  the  deed,  unrecorded, 
was  found  in  the  letter's  safe,  the  burden 
shifted,  and  it  became  the  duty  of  defendant 
to  establish  a  delivery  in  the  lifetime  of  the 
grantor ;  but,  as  indicated  by  the  authorities 
already  dted,  to  do  this  it  was  not  necessary 
for  the  grantee  to  prove  the  actual  handing 
of  the  deed  to  him  by  the  grantor,  so  long  as 
sufficient  circumstances  were  shown,  by  the 
weight  of  dear  and  satisfactory  evidence, 
reasonably  to  Justify  the  conclusion  that  a 
delivery  did,  in  fact,  take  place. 

In  the  present  instance,  it  cannot  Justifia- 
bly be  said  that  the  burden  resting  upon  the 
defendants  was  not  fully  sustained  within  the 
requirements  of  our  decisions  upon  the  sub- 
ject; the  question  of  delivery  was  for  the 
Jury  (Steel  T.  Tuttle,  15  Serg.  &  R.  210,  217, 
218;  Galbraith  v.  Zimmerman,  100  Pa.  374, 
377),  and  it  was  found  against  plaintifCS. 
The  Judgment  entered  on  tlie .  verdict  will 
not  be  disturbed. 

[S]  We  have  determined  the  sole  pdnt 
called  to  oar  attention  by  the  statement  of 
"question  involved,"  which  is  all  that  is 
required  of  u&  Kennedy  v.  Rotbrodc,  104 
Atl.  746,  not  yet  offldally  reported,  and  cases 
there  dited.  All  the  assignments  have  be&a 
examined,  however,  and,  while  they  will  not 
be  discussed  spedflcally,  nothing  appears 
therein  which,  considering  the  record  as  a 
whole,  demonstrates  reversible  error. 

The  Judgment  ia  affirmed. 
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1  Appbai,  and  Ebbob  e=>SST(l)—Tats  tob 

APPEAlr— POWEB    OP    CoUBT— HAaDSHIP. 

Where  an  act  of  assembly  fixes  the  time 
within  which  an  appeal  shall  be  taken,  courts 
have  no  power  to  extend  it  to  allow  the  act 
to  be  done  at  a  later  day,  and  something  more 
than  mere  hardship  is  necessary  to  justify  an 
extension,  or  its  equivalent,  an  allowance  of 
the  act  nunc  pro  tunc. 
2.  Afpeai.  and  Ebrob  ^=>SBS  —  Tnix  tob 

Taking  Appeai/— Fbaud. 
Where  a  party  has  been  prevented  from  ap- 
pealing by  fraud,  or  wrongful  or  negligent  act 
of  court  official,  court  may  extend  time  for  ap- 
peal; but,  where  no  fraud  or  anything  equiva- 
lent thereto  is  shown,  such  appeals  cannot  be  al- 
lowed. 
8.  Masteb  and  Sebvant  «s941ft— Wobkioin's 

Compensation   Aot^-Afpbai.   fbou    I>kci- 

bion  of  Bkfebeet— JubIsdiction  or  Wobe- 

msn's  Okpbnbation  Boabd. 
Under  Workmen's  Comtiensation  Act,  {  419, 
permittlnE  an  appeal  from  referee's  decision  to 
Workmen^s  CompensatiMi  Board  only  when  tak- 
en within  10  days  after  notice  of  referee's  ac- 
tion has  been  served  on  parties,  the  board,  where 
an  appeal  has  not  been  taken  within  such  time, 
cannot  allow  an  appeal  nunc  pro  tunc  aa  of  a 
time  prior  thereto.  > 

4.  Masteb  and   Sebvant   fl=>417(9)— Woek- 

mbn's  CoirPENaATioN  Act  —  Apfeai.  rsoM 

Rbfbbee— Review. 
If  Workmen's  Ck>mpensation  Board  improp- 
erly allows  appeal  from  decision  of  referee,  and 
affirms  decision,  Common  Fleas  Court  has  no 
jurisdiction  upon  appeal  to  reverse  referee's  de- 
cision and  dismiss  claim. 

Appeal  from  Court  of  Common  Pleas, 
Crawford  County. 

Proceeding  by  Elizabeth  Wise  against  the 
Borough  of  Cambridge  Springs,  brou^t  be- 
fore the  Workmen's  GcMnpensation  Board, 
which,  on  appeal  by  the  United  States  Fidel- 
ity &  Guaranty  Company,  insurer,  affirmed 
the  referee's  award  to  claimant  From  an 
order  of  the  common  pleas,  reversing  the 
decision  of  the  board  and  dismissing  the 
claim,  claimant  appeals.  Appeal  susialned, 
and  award  of  referee  affirmed. 

Argued  before  BROWN,  C.  X,  and  MBS- 
TBEZAT,  POOrrER,  STEWART,  MOSCH- 
ZISKBR,  PRAZER,  and  WALLING,  JJ. 

Frank  J.  Thomas  and  JcAn  A.  Northam, 
both  of  Meadvllle,  for  appellant. 

J.  Boy  Dickie,  of  Pittsburgh,  Albert  L. 
Thomas,  of  Meadvllle,  and  Wm.  W.  Wishart, 
of  Plttsbnrgh,  for  appellee. 

BROWN,  0.  J.  In  1916  Boy  Wise  was  a 
special  i)ollceman  in  the  service  of  the  bor- 
oagh  of  Cambridge  Springs,  this  state.  On 
September  21st  of  that  year  an  automobile 
filled  with  passengers  was  stalled  on  a  rail- 
road crossing  over  one  of  the  streets  of  the 
ttorough,  and,  in  attempting  to  push  tf  off, 
he  w&B  struck  by  a  train,  sustaining  Injuries 
-which  resulted  in  his  death.  His  widow 
filed  a  claim  against  the  borough  before  the 
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States  Fidelity  &  Guaranty  Coi    ; 
insurance  carrier,  and  the  award    : 
eree  was  affirmed.    From  the  ac    : 
board  the  insurance  carrier  and  t    i 
appealed  to  the  court  below,  whic 
the  awatd  to  the  widow,  on  the  i   : 
her  husband  was  not  an  "emplc    ! 
borough  within  the  meaning  of     I 
men's   Compensation   Act.     On   : 
from  the  action  of  the  court  belO' 
Ing  her  claim,  she  assigns  sevei   '. 
for  reversal,  but  only  one  need  be 
as  it  is  conclusive  of  her  right  t 
award  of  the  referee  sustained. 

[1-3]  The  right  of  appeal  to  tl   i 
sation  board  from  an  award  or  d!   i 
of  compensation  by  a  referee  is  gl   i 
tion  419  of  the  Workmen's  Compel   i 
of  June  2,  1916  (P.  L.  73®.    If  nc 
ed  it  would  not  exist,  and  it  is  i 
only   if   taken   "within   ten  days   ; 
tlce"  of  the  referee's  action.    In  tl  i 
tng  the  borough  of  Cambridge  S  i 
the  United  States  Fidelity  &  Guai  i 
pany  both  appeared  by  their  att  : 
fore  the  referee  in  opposition  to  tl  i 
the  appellant.     On   December   6 
filed  his  award.     On  the  SOth  ol 
month — ^24  days  thereafter — the  i  i 
taken  from  It  by  the  insurance    ! 
the  Compensation  Board.     On  Ji  : 
1917,  when  the  case  was  called  f  i 
before  that  board,  this  appellant  i  i 
the  appeal  be  stricken  off,  because 
been  taken  within  the  time  pre  : 
the  statute.    This  motion  was  refv 
board  In  an  opinion  filed  on  the  2 
following  March,  the  reason  assigi  : 
action  being  that  it  had  been  "lib 
lowing  appeals  nunc  pro  tunc  wl  ■ 
pears  that. one  of  the  parties  in  in 
not  had  full  notice  of  the  findings  i 
of  the  referee."    It  is  to  be  not» 
allowance  of  an  appeal  from  the 
a  referee  is  not  one  of  the  fnnctli : 
board.     It  has  nothing  to  do  wii  I 
lowance  of  an  appeal,  which  is  a  i 
right  under  the  statute,  if  taken 
ance  with  Its  provisions.    All  the   : 
to  do  with  it  is  to  pass  upon  It  \i  I 
erly  taken.    If  the  board  can  all< ' 
peal  punc  pro  tunc,  there  would  b ; 
to  the  time  within  which  an  appea 
taken,  though  the  act  of  assembly 
limits  it 

The  rii^t  of  the  insurance  carr 
peal  after  the  statutory  period  ha: 
was  challenged  by  the  widow  of  tii 
ed  at  the  very  threshold  of  the  r 
before  the  compensation  board,  an 
the  board  could  have  allowed  tli 
nunc  pro  tunc.  It  ought  not  to  havi 
in  view  of  the  testimony  taken 
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on  the  motion  to  utrtke  off.  J.  A.  Boland, 
the  solicitor  of  the  borough  of  Cambridge 
Springs,  teethed  that  he  had  had  charge  of 
the  proceeding  on  behalf  of  the  borough; 
that  at  the  hearing  before  the  referee,  E.  J. 
Stetson,  a  local  attorney,  appeared  fOr  the 
United  States  Fidelity  &  Guaranty  Company, 
the  insurance  carrier,  and  conducted  the 
proceeding  for  it;  that  oo  December  12, 
1916,  he  and  the  attorney  for  the  Insuraoce 
carrier  received  the  findings  of  the  refWee, 
and  on  the  13th'  or  14th  of  the  same  month 
the  said  E.  3.  Stetson  came  to  his  (rfSce,  when 
he  handed  him  the  finding  in  the  matter; 
that  after  examining  It  StetscMi  handed  It 
back  to  him;  that  Stetson,  being  attorney  of 
record  in  the  case,  he  considered  the  notice 
of  the  award  was  properly  served  on  him; 
that  Stetson  read  the  award  over,  and  that 
they  discussed  the  advisability  of  taking  an 
appeal  or  an^  further  action  in  the  case. 
Here  is  a  distinct  statement  by  the  borough 
solicitor,  not  questioned  by  the  attorney  for 
the  insurance  carrier,  that  it  had  notice 
through  him  of  the  award  more  than  15  days 
before  its  appeal  was  taken,  and  as  it  was  too 
late  to  be  of  any  avail  the  CompensatloD 
Board  was  powerless  to  recognize  It. 

"Where  a  statute  fixes  the  time  within  whidi 
an  act  must  be  done,  aa,  for  example,  an  appeal 
taken,  courts  have  no  power  to  extend  it,  or  to 
allow  the  act  to  be  done  at  a  later  day,  as  a 
matter  of  indulgence.  Something  more  than 
mere  hardship  is  necessary  to  jostifv  an  exten- 
sion of  time,  or  its  equivalent,  an  aUowance  of 
the  act  nunc  pro  tunc."  Schrenkeisen  et  aL  v. 
Kishbaugh,  Coelett  et  aL,  162  Pa.  45,  29  AtL 
284. 

In  Singer  ▼.  Delaware,  Lackawanna  ft 
Western  Railroad  Co.,  254  Pa.  502,  98  Atl. 
1069,  the  court  allowed  an  appeal  from  the 
report  of  a  board  of  viewers  in  condemna- 
tion proceedings  more  than  thirty  days  after 
It  had  been  filed.  A  motion  by  the  railroad 
company  to  strike  it  off  was  refused,  and 
an  issue  framed,  whlcb  resulted'  in  a  ver- 
dict for  the  plaintiff  In  three  times  the  sum 
awarded  her  by  the  viewers.  On  appeal  from 
the  Judgment  entered  on  the  verdict  the  sole 
question  was  as  to  the  power  of  the  court  to 
allow  the  appeal  from  the  report  of  viewers 
more  than  thirty  days  after  it  had  been 
filed.  In  holding  that  it  possessed  no  sndi 
power,  we  said,  in  reversing  the  Judgment  in 
favor  of  the  plaintiff: 

"Act  April  9,  1866  (P.  L.  288)  (  8,  provides 
that,  'upon  the  report  of  said  viewers,  or  any 
four  of  them,  being  filed  in  said  court,  either 
party,  within  thirty  days  thereafter,  may  file 
his,  her  or  their  appeal  from  said  report  to  the 
said  court'  In  the  present  case  the  80  days 
expired  on  October  17,  1918,  while  the  appeal 
was  not  taken  until  November  8th.  In  Harris 
V.  Mercur,  202  Pa.  318,  this  court,  speaking  by 
Mr.  Justice  Mestrezat,  said  (page  317  [61  Atl. 
960,  971]):  'If  we  are  correct  In  holding  that 
the  act  of  April  22,  1874  (P.  L.  109),  required 
the  appellant  to  file  bis  exceptions  within  30 
days  after  he  bad  received  notice  of  the  filing  of 
the  court's  dec^on,  the  order  of  the  court  be- 
low In  permitong  exceptions  to  be  filed  there- . 


after  was  without  authority  and  hence  without 
e6teet  or  validity.  The  commands  of  a  statute 
cannot  be  waived  or  dispensed  with  by  a  court. 
They  reonire  implicit  obedience  as  well  from 
the  court  as  from  its  suitors:  Jackson  ex  dem. 
Bleecker  v.  Wiaebum,  5  Wend.  (N.  Y.)  136. 
"It  has  been  repeatedly  held,"  says  Mr.  Sedg- 
wick (Construction  of  Statutory  and  Constitu- 
tional Law,  277,  2d  Ed.),  "that  courts  have  no 
dispensing  power,  even  in  matters  of  practice, 
when  the  Legislature  has  sp<d:en.  Thus,  where 
a  statute  dedares  that  a  Judge  at  chambers  may 
direct  a  new  trial  it  application  is  made  within 
ten  days  after  Judgment,  it  has  been  said  that 
'he  can  no  more  enlarge  the  time  than  he  can 
legislate  in  any  other  matter.'  When  a  statute 
fixes  the  time  within  which  an  act  must  be  done, 
the  courts  have  no  power  to  enlarge  it,  although 
it  relates  to  a  mere  question  of  practice." '  T.'^- 
der  the  act  of  1856,  the  period  of  30  days  al- 
lowed for  taking  an  appeal  from  an  award  of 
viewers  runs  from  the  date  of  the  filing  of  the 
report,  not  from  its  confirmation.  Gwinner  v. 
Lehigh  &  Del.  Water  Gap  R.  R.  Co.,  55  Pa. 
126.  Where  a  party  has  been  prevented  from 
appealing  by  fraud,  or  by  the  wrongful  or  negli- 
gent act  of  a  court  oflScial,  it  has  been  held  that 
the  court  has  power  to  extend  the  time  for  tak- 
ing an  appeal.  Zeigler's  Petition,  207  Pa.  131 
[56  AU.  410] ;  York  County  v.  Thompson,  212 
Pa.  561  [61  AtL  1024].  But  where  no  fraud 
or  anything  equivalent  thereto  is  shown  such  ap- 
peals cannot  be  allowed.  Dunmore  Borough 
School  District  v.  Wahlers,  28  Pa.  Super.  Ct. 
35 ;  Onyer  v.  Bedford  County,  49  Pa.  Super.  Ct 
60.  The  mistake  or  neglect  of  the  attorney  for 
the  parbr  desiring  to  appeal  is  not  sufficient 
ground  for  relief:  Ward  v.  Letzkus,  162  Pa. 
318,  319  [25  Atl.  778]." 

[4]  From  the  time  this  appellant  protest- 
ed in  limine  before  the  Compensation  Board 
that  the  appeal  from  the  award  of  the  ref- 
eree had  been  taken  too  late,  it  was  prosecut- 
ed with  doe  notice  of  its  invalidity,  and  If 
that  board  had  no  JnrisdicUoa  of  it — and  it 
certainly  had  not — ^the  court  below  had  none 
on  appeal  from  its  action. 

For  the  reason  stated,  this  appeal  is  sus- 
tained, and  the  award  of  Uvs  reforee  af- 
firmed. 
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(Supreme  Court  of  Penns^vania.    July  17, 
1918.) 

1.  iNJxmonoN  «=>137(4>  —  PBELnaNABT  Ik- 

JTTROnOR— RXTDBAI.. 

The  refusal  to  grant  a  preliminary  injunc- 
tion is  error  only  when  the  right  threatened  with 
invasion  is  unquestioned,  and  the  only  protec- 
tion from  irreparable  injury  is  to  be  found  in  a 
court  of  equity. 

2.  Injunction  «=>163(6)  —  Lessob's  Use  ov 
CoAi,  Land — Disboltjtiow. 

Where  owner  in  fee  conveyed  underlying 
coal,  with  necessary  rights  of  mining,  removal, 
etc.,  and  waived  damages  therefrom,  and  explo- 
sive gas  accumulated  over  strata  overlying  coaU 
which  could  not  be  removed  by  ventilation,  and 
owner  was  about  to  drill  hole  to  release  gas,  a 
preliminary  injunction  was  properly  dissolved. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette (kiunty. 

Bill  in  equity  for  injunction  by  John  Ober- 
ly  and  another  against  the  H.  C.  Vi\A  Coke 
Company.  From  the  action  of  the  lower 
opurt  in  granting  a  preliminary  injunction. 
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and  In  thereafter  diaaoMng  1^  plalntUb  ap- 
peal.   AfBrmed. 

Reppert,  J.,  filed  the  following  opinion  In 
the  common  pleas: 

Finding!  of  Fact. 

I.  By  deed  dated  October  19,  1888,  reooTded 
in  the  recorder's  office  of  Fayette  county  in  Deed 
Book  No.  91,  page  329,  James  F.  Hnatead,  the 
owner  of  the  fee,  with  hia  wife,  conveyed  to  Gil- 
bert T.  Raiferty  and  Charles  Donnelly  all  the 
9-foot  or  GonndlsTiile  vein  of  cokinf  coal  in 
and  underlying  all  that  certain  tract  of  land 
situate  in  North  Union  Township,  in  said  coun- 
ty, describing  it  by  metes  and  hoirnds,  contain- 
ing 109  acres  and  46  perches,  "together  with 
the  free  and  unintermpted  xUptt  of  way  tmder 
■aid  land  at  such  points  and  in  snch  manner  as 
may  be  necessary  and  proper  for  the  purpose  of 
digging,  mining,  draining,  Tcntllating,  and  car^ 
rying  away  said  coal,  hereby  waiving  all  dam- 
ages arising  therefrom  or  from  the  remoral  of 
all  the  said  coal,  together  with  the  priyileges 
of  mining  and  removing  through  said  described 
premises  other  coal  belonging  to  said  parties  of 
the  second  part,  their  heirs  and  assigns,  or  which 
may  hereafter  be  acquired." 

II.  By  sundry  mesne  conveyances  title  to  the 
said  coal  and  minii|«  rights  became  vested  in 
B.  C.  Frick  CMce  Company,  a  corporation  of 
Pennsylvania,  defendant,  and  title  to  99  acres 
and  38  perches  of  said  tract  of  land,  excepting 
and  reserving  the  said  vein  of  coal  and  mining 
rights,  became  vested  in  the  plaintilfs. 

III.  On  or  about  February  27,  1918,  the  de- 
fendant entered  upon  the  surface  of  plaintUfs' 
land,  and  began  preparations  for  dorilling  a  bore 
hole  10  inches  in  diameter  for  the  purpose  of 
releasing  gas  from  its  mines,  the  coal  being  abont 
620  feet  beneath  the  surface. 

IV.  The  Hustead  tract  of  coal  Is  part  of  de- 
fendant's Lemont  No.  1  mine  and  is  now  being 
operated  as  part  of  the  workings  of  that  mine. 
'The  coal  is  transported  through  the  underground 
workings  to  an  opening  on  the  surface  2V&  miles 
distant.  The  mines  are  ventilated  by  a  fan  lo- 
cated the  same  distance  from  this  tract.  The 
current  of  air  from  the  fan  is  distributed 
through  the  mine.  A  jwrtion  of  the  Hustead 
coal  has  been  entirely  mined,  the  supports  re- 
moved, and  falls  from  the  overlying  strata,  call- 
ed gob,  loosely  occuiries  the  space  from  which 
the  coal  has  been  taken.  Bxploelve  gas,  en- 
dangering the  mine  and  those  working  therein, 
caused  by  the  removal  of  the  coal,  has  accumu- 
lated over  the  gob.  It  is  impossible  to  reach 
the  accumulation  of  gas  by  an  air  current  from 
the  fan.  Its  removal  is  necessary  to  the  opera- 
tion of  the  mine.  It  is  lighter  than  air,  and 
the  only  practicable  method  of  removing  it  is 
by  a  bore  nde  from  the  surface  to  the  high  point 
of  the  gob,  thus  allowing  it  to  escape.  Under 
■ud  drcumstances  the  law  requires  ibat  this  be 
done. 

V.  The  superintendent  of  the  mine  and  the 
mine  inspector  of  the  defendant  company  testify 
that  the  gob  from  the  mining  of  the  coal  under 
the  surface  of  plaintiffs'  land  causes  the  sccu- 
nnlation  of  gas  complained  of,  and  that  if  the 
defendant  was  not  ennged  in  mining  the  coal 
under  that  tract  the  Dore  hole  would  not  be 
needed.  There  Is  no  denial  of  this  testimony  and 
no  reason  to  donbt  the  facts  thus  testified  to. 
For  the  purpose  and  in  the  manner  above  de- 
scribed the  bore  hole  when  completed  will  be  a 
part  of  the  ventilating  system  of  the  minei 

Discussion. 

The  plaintlifs  allege  that  the  action  and  con- 
duct of  the  defendant  In  entering  upon  their 
land  with  the  object  of  drilling  and  maintaining 
said  bore  hole  are  unlawful  and  without  authori- 
ty or  right  under  the  grant  of  the  coal  owned 
smd  operated  by  the  defendant  company. 
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The  rights  of  the  owner  of  coal,  when  severed 
from  the  surface  as  to  working  and  surface 
rights,  are  thus  set  forth  in  the  "Law  of  Mines 
and  Mining,"  Barrlnger  &  Adams,  Eidition  of 
1897,  page  576 : 

"It  is  a  general  rule  of  law  that,  when  any- 
thing is  granted,  all  the  means  of  attaining  it 
and  all  the  fruits  and  effects  of  it  are  also 
granted;  when  nncontrolled  by  express  words 
of  restriction  all  the  powers  pass  which  the  law 
conriders  to  be  inddent  to  the  grant  for  the  full 
and  necessary  enjoyment  of  it.  Consequently, 
a  grant  or  reservation  of  mines  gives  the  right 
to  work  them,  to  enter  and  to  mine,  unless  the  . 
language  of  the  grant  itself  provides  otherwise 
or  repels  this  construction.  And  this  right  is 
so  inseparable  from  a  grant  of  minerals,  that  not 
only  is  it  necessarilv  an  implied  inddent  there- 
of but  it  and  its  derived  rights  cannot  be  re- 
strained or  exduded  by  a  special  affirmative 
power  to  do  other  acts,  or  by  a  grant  of  other 
privileges  necessary  or  convenient  to  the  work- 
ing of  mines. 

"Onie  light  to  work  the  mine  involves  the  right 
to  penetrate  the  surface  of  the  soli  for  the  min- 
erals, to  remove  them  In  the  manner  most  ad- 
vantageous to  the  mine  owner,  and  to  use  such 
means  and  processes  In  mining  and  removing 
them  as  may  be  necessary  in  the  light  of  modem 
improvements  in  the  arts  and  sdences.    *    *    • 

'~rhe  bare  right  to  work  carries  vrith  It  the 
right  to  use  so  mneh  of  the  surface  as  is  rea- 
sonably necessary.  The  mine  owner  has  the 
right  to  enter  and  take  and  hold  possession  even 
as  against  the  owner  of  the  soil,  and  to  use  the 
surface  so  far  as  may  be  necessary  to  carry  on 
the  wprk  of  mining,  even  to  the  exdusion  of 
the  owner  of  the  soil.  What  Is  necessary  and 
reasonable  may  be  determined  by  reference  to 
what  is  customary,  and  is  a  question  of  fact 

"Most  frequently  the  privileges  above  describ- 
ed as  impliedly  incidient  to  the  right  to  mine  are 
expressly  granted  or  reserved  in  the  instrument 
creating  a  mineral  estate;  but  thdr  diaracter 
and  extent  are  not  altered  by  this  expression, 
though  there  may  be,  of  course,  express  privileg- 
es added  wbdch  would  not  otherwise  be  implied. 
These  rights  do  not  create  an  estate  in  the  sur- 
face, but  are  easements  to  do  certain  acts  there- 
on. 

"Surface  rights  and  the  Inddental  rights,  snch 
as  tiiat  to  use  shafts,  whether  expressed  or  left 
to  implication,  may  be  used  for  the  purpose  only 
of  mining  under  the  particular  premises  con- 
veyed, and  not  as  a  means  of  removing  minerals 
from  other  lands.  This,  of  course,  may,  how- 
ever, be  changed  by  the  terms  of  the  contract" 

As  we  view  It,  this  expression  of  the  law  is  in 
harmony  with  Pennavlvania  decisions,  as  shown 
by  a  number  of  authorities  referred  to  by  Mr. 
Justice  Potter  in  Baker  v.  Rttsburg,  Carnegie 
&  Western  Railroad  Co.,  219  Pa.  89S,  403,  68 
Atl.  1014,  101&,  where  he  says: 

"As  to  the  other  spedflcations  of  error,  which 
question  the  correctness  of  the  ruling  of  the 
trial  Judge  that,  under  the  reservation  in  plain- 
tiff's deed,  she  had  the  right  to  sink  a  shaft  upon 
the  land  sold  by  her  for  the  purpose  of  mining 
the  coal  which  she  had  reserved,  we  think  the 
court  below  was  dearly  right  It  is  the  es- 
tablished law  in  Pennsylvania.  In  a  recent  case, 
Youghiofheny  River  Coal  Co.  v.  Allegheny  Nat. 
Bank,  211  Pa.  819,  our  Brother  Mestrezat  said 
(page  324  [60  Atl.  924,  925.  69  L.  B.  A.  637]): 
'If  the  owner  of  the  whole  fee  conveys  the  coal 
in  the  land  in  general  terms,  retaining  the  resi- 
due of  the  tract,  the  purchaser  acquires  the 
coal,  with  the  right  to  mine  and  remove  It,  pro- 
vided he  does  so  without  injury  to  the  super- 
incumbuit  estate.'  The  undoubted  right  of  the 
owner  of  coal  to  mine  and  remove  it  was  also  ex- 
pressly recognised  in  Pringle  v.  Yesta  Coal  Co., 
172  Pa.  438  [33  Atl.  680],  and  the  principle  that 
'one'  who  has  the  exdusive  right  to  mine  coal 
upon  a  tract  of  land  has  the  right  of  possession 
•Tea  as  against  tha  owner  of  the  soil,  so  far  as 
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It  1b  neceMary  to  carry  on  Mb  mining  opera- 
tions' is  laid  down  in  Turner  y.  R^nolda,  23 
Pa.  199;  See,  also,  ChartleTB  Block  Coal  C!o.  t. 
MeUon,  152  Pa.  286  [25  Ati.  697,  18  L.  R.  A. 
702,  34  Am.  St.  Rep.  645]. 

"The  general  rule  is  stated  in  2  Lindley  on 
Mines,  {  813,  where  it  is  said :  'A  grant  of  min- 
erals implies  the  right  to  win  them  from  the 
underlying  soil.  The  use  of  some  portion  of  the 
surface  is  necessary  for  the  proper  enjoyment 
of  this  right.  To  reach  the  minerals  the  miner 
must  pass  from  the  surface  downward :  to  do 
this  he  has  a  right  of  way  of  necessity.  He  may 
sink  through  such  land  from  the  surface  to  the 
mines,  in  order  to  reach  and  work  them.'  And 
in  2  Sngden  on  Mines  and  Mining,  |  1008,  It 
is  said:  'An  express  grant  of  all  uie  minerals 
and  mining  rights  in  a  tract  of  land  is  by  nat- 
ural implication  the  grant  also  of  the  right  to 
open  and  work  the  mines,  and  to  occupy  tor 
those  purposes  as  much  of  ut«  sarface  as  may  be 
reasonably  necessary.' " 

The  removal  of  gas  is  a  necessary  incident  to 
the  mining  of  coal,  in  order  that  mining  opera- 
tions may  be  carried  on  with  safety.  It  is  one 
of  the  implied  rights  incidental  to  every  grant 
of  minerals.  The  bore  hole  in  controyersy  is 
necessary  to  the  proper  yentilation  of  the  mine 
in  the  coal  immediately  underlying  plaintiffs' 
land,  which  coal  is  now  being  mined. 

Our  conclusion  is  that  the  preliminary  injunc- 
tion heretofore  granted  should  therefore  be  di»- 
8<dTed. 

TAe  lower  court  granted  a  preliminary  in- 
junction as  prayed  for,  and  thereafter  dis- 
solved same.    Plaintiffs  api)ealed. 

Argned  before  BROWN,  O.  J.,  and 
MOSCHZISKER,  FRAZBR,  WALLING,  and 
SIMPSON,  JJ. 

H.  8.  Dumbauld,  of  Dniontowii,  for  appel- 
lants. 

W.  J.  flturgls  and  8.  J.  Morrow,  both  of 
Unlontown,  for  appellee. 

PE}R  CURIAM.  [1,2]  The  refusal  to  grant 
or  continue  a  preliminary  Injunction  is  error 
only  when  the  right  threatened  with  Inva- 
sion is  an  unquestionable  one,  and  the  only 
protection  from  Irreparable  injury  to  It  is 
to  be  found  in  a  court  of  equity.  Crawford 
T.  Sullivan,  238  Pa.  142,  85  Atl.  1000.  In 
view  of  this  rule  the  court  below  did  not 
err  in  refusing  to  continue  the  injunction, 
and  Its  decree  dissolving  the  same  Is  affirm- 
ed, at  appellants'  costs. 


(2S2  Fa.  112) 

In  re  HILDBBRANiyS  ESTATE). 

Appeal  of  COMMONWEALTH. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

I.  Taxation  «=»866  —  Iwhekitawcb  Tax  — 
Widow's  BiZKiOTioir  —  "Estates  PASsina 
BT  WiLI,"— "CUBAB  VAitne." 

The  widow's  exemption  of  $500  granted  by 
Act  June  7,  1917  (P.  L.  447),  is  not  subject  to 
the  direct  inheritance  tax  imposed  by  Act  July 

II,  1917  (P.  L.  832),  making  all  estates  passing 
by  will  or  under  intestate  laws  taxable  at  2  per 
cent,  on  "clear  value"  of  estate  which  is  only 
that  which  remains  after  all  claims  against  it 
have  been  paid. 

[Ed.  Note.— For  other  definiticms,  see  Words 
and  Phrases,  First  and  Second  Series,  Clear 
Value.] 


2.  Dkscent  and  :  DisraiBUTtoir  ^s>53  —  E<x- 

KMPTION  Acts— CONSTBUCTION. 

Exemption  acts  have  been  conceived  in  a 
spirit  &vorable  to  widows,  and  should  receive  an 
interpretation  consistent  with  their  conception. 

3.  Descent   and    Distribution   9=>52(2)   — 
Rights  of  Widow-^Natube— Exemption. 

An  exemption  act  creates  an  independent 
bounty,  and  is  of  no  kin  to  one  of  distribution. 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

The  CommonwealQi  of  Pennsylvania  ap- 
peals from  a  decree  sustaining  an  appeal 
from  a  direct  inheritance  tax  appraisement 
in  the  estate  of  Isaac  W.  HUdebrand,  de- 
ceased.   Appeal  dismissed. 

Appeal  from  direct  inheritance  tax  ap- 
praisem^it. 

The  facts  appear  from  the  following  opin- 
ion by  Smith,  P.  J.,  in  the  orphans'  court: 

"For  the  imposition  and  collection  of  certain 
inheritance  taxes"  an  enactment  was  approved 
July  11, 1917  (P.  L.  832).  Concisely,  it  provides 
that,  "All  estates  •  •  •  passing  from  any 
person  •  •  •  either  by  wiU  or  under  the 
intestate  laws  of  this  commonwealth  •  •  • 
are  •  •  •  subject  to  the  tax  of  two  ($2)  dol- 
lars on  every  hundred  dollars  of  the  clear  value 
of  such  estates."  Because  of  this  enactment  the 
commonwealth  of  Pennsylvania  contends  that 
the  1500  exemption  reserved  for  a  widow  by 
section  12  of  the  Ildnciaries'  Act  of  1917  (P.  L. 
471),  subject  to  the  tax,  and  to  accomplish  its 
collection  has  included  it  in  the  prescribed  ap- 
praisement, and  from  which  this  appeal  has  been 
taken. 

(1-3]  Exemption  acts  have  been  conceived  in  a 
spirit  faTorable  to  widows  and  have  recdved  an 
interpretation  consistent  with  their  conception. 
Lyman  v.  Byam,  38  Pa.  475;  Peebles'  Estate, 
167  Pa.  606,  27  Atl.  792.  Such  an  act  creates 
an  independent  bounty,  and  is  of  no  kin  to  one 
of  distribution.  Compher  v.  Compher,  25  Pa. 
31;  Nevins'  Appeal,  47  Pa.  230;  King's  Appeal, 
84  Pa.  345:  Gilbert's  Estate,  227  Pa.  648776 
AU.  428;  BncUand's  Estate,  239  Pa.  608.  86 
Atl.  1098. 

The  commonwealth  cannot  prevail  because  the 
inheritance  tax  act  does  not  auth<^ize  its  action. 
It  provides  that  only  "dear  value"  of  a  dece- 
dent's estate  is  taxable,  and  the  clear  value  of  an 
estate  is  only  that  which  remains  after  all  claims 
aj^ainst  it  have  been  paid.  A  widow's  exemp- 
tion is  a  "preferred  claim,"  and,  therefore,  must 
first  be  met.  It  is  a  "gift  of  the  law  prompted 
by  considerations  of  public  policy."  Beetem  A 
Co.  V.  Getz,  5  Pa.  Super.  Ct  71 ;  Peebles'  Es- 
tate, supra. 

An  estate  that  passes  "either  by  will  or  un- 
der the  intestate  laws"  is  subject  to  the  tax,  but 
a  widow's  exemption  is  not  such  an  estate.  It 
does  not  come  by  either  of  these  ways.  It  is  nei- 
ther a  legacy  or  devise,  nor  an  Inheritance.  Sub- 
ject to  a  purchase-money  lien  it  is  pre^rred  to 
all  claims  against  an  estate.  By  asserting  It  the 
amount  of  it  ceases  to  be  regarded  as  part  of  a 
decedent's  estate.  Against  it  a  decedent's  cred- 
itors, legatees,  devisees,  or  distributees  cannot 
prevail.  Peebles'  Estate,  supra.  The  action  of 
a  widow  properly  claiming  Jt  distinguishes  it  as 
her  estate;  which  had  been  held  in  abeyance  by 
her  husband  during  his  life.  The  act  says  it  ia 
something  which  she  may  "retain,"  thus  point- 
edly implying  ownership. 

Such  exemption  is  a  wife's  inchoate  property 
right  in  a  hosband's  estate,  which  becomes  com- 
plete when  as  his  widow  she  sustains  her  claim 
for  it.  It  is  not  subject  to  the  tax  imposed  on 
the  estate  passing  from  a  deceased  husband  ; 
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therefore  the  appeal  Is  austained  and  the  ap- 
praisement for  inheritance  tax  parpoaes  ia  re- 
formed by  striking  $500  from  it.  Costa  to  be 
paid  by  the  commonwealth. 

The  lower  court  aastalned  the  appeal  and 
reformed  the  appraisement  by  striking  the 
sum  of  $500  therefrom.  Commonwealth  of 
Pennsylranla  appealed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKIIR,  FRAZER,  WALLINO,  and  SIMP- 
SON, JJ. 

William  H.  Keller,  First  Deputy  Atty.  Gen., 
Francis  Shunk  Brown,  Atty.  Gen.,  and  11.  B. 
Musser,  of  Lancaster,  for  appellant 

F.  Lyman  Wlndolph,  O.  S.  Scbaeffer,  and 
J.  R.  Klnzer,  all  of  Lancaster,  for  appellee. 

FBR  CURIAM.  This  appeal  Is  dismissed, 
at  the  costs  of  the  commonwealth,  on  the 
opinion  of  the  learned  court  below  disallow- 
ing Its  dalm. 

(282  Pa.  K) 

coni/naoi  t.  lindl 

{Snpteme   Court   of   Pennsylvania.     July  17, 
1»18.) 

1.  LisNS    4s>16  —  Pbeswptioii  or  Bxtin- 
avnemsxyT. 

Where  person  claiming  payment  of  charse  or 
lim  on  real^  is  unable  to  show  either  a  claim 
or  demand  for  payment  on  owner,  or  a  payment 
upon  or  an  acknowledgment  of  existence  of  lien 
by  owner  within  21  years.  Act  April  27,  1865 
(P.  L.  369)  I  7,  raises  conclusive  presumption 
ot  release  or  extinguishment  of  demand,  and 
makes  It  irrecoverable. 

2.  JtJDGMINT    ^=>876(1)  —  Patmst  —  Pbb- 

8UMPTI0N. 

In  action  by  administrator  d.  b.  n.  c.  t.a.  of 
wife  whose  trustee  upon  a  separate  trust  had 
Judgment  in  1878  revived  in  1888,  against  hus- 
Mud  brought  against  husband's  executor,  where 
trustee  died  in  1902,  and  no  successor  was  ap- 
pointed until  191S,  there  was  a  conclusive  pre- 
sumption of  payment  under  Act  April  27,  1855 
{P.  L.  369>  i  7. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Sdre  facias  sur  Judgm^t  by  William  J. 
Coulter,  successor  to  John  line,  In  trust  for 
the  separate  use  of  Eliza  Rissler,  widow  ot 
Jacob  B.  Rissler,  deceased,  of  whom  Wm. 
J.  Coulter  is  administrator  d.  b.  n.  c.  t.  a. 
against  Theodore  line,  executor  of  Jacob  B. 
Blssler,  deceased.  From  a  Judgment  for  de- 
fendant noD  obstante  veredicto,  plaintUC  ap- 
peals.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Landis,  P.  J.,  in  the  common  pleas 
sur  defendant's  motion  for  Judgment  n.  o.  t.: 

On  March  25,  187$,  there  was  entered  in  this 
court  to  January  term,  1878,  No.  604,  a  judg- 
ment bond,  in  which  John  Line,  in  trust  for 
the  separate  use  of  Eliza  Rissleh  wife  of  Jacob 
B.  Rissler,  was  the  plaintiff,  and  Jacob  B.  Riss- 
ler, of  Ephrata  township,  was  the  defendant 
The  judgment  was  dated  March  16,  1878,  was 
^ven  to  secure  the  sum  of  $1,900,  and  was  made 
payable  on  April  1,  1879,  with  interest.  On 
March  23,  1^.  the  Judgment  was  revived  by 
an  amicable  scire  facias,  entered  to  January 
term,  1883,  No.  SiZ;   and  on  May  28,  1888,  It 


was,  in  a  similar  way,  revived  by  an  amicable 
scire  fadas,  entered  to  April  term,  1888,  No. 
457.  No  other  proceedings  were  had  concern- 
ing it  until  the  present  scire  facias  was  sued 
out 

On  May  22,  1892,  Eliza  Rissler  died,  leaving 
a  last  will  and  testament  in  which  her  husl>and, 
Jacob  B.  Rissler,  was  named  as  executor.  No 
inventory  nor  account  wag  ever  filed  by  him  in 
his  wife's  estate.  Under  this  will,  after  cer- 
tain small  specific  le^tacies,  the  balance  of  the 
estate  was  given  to  him  durine  his  natural  life. 
On  January  6,  1902,  John  Line,  the  trustee 
named  in  the  judgment,  died,  and  no  trustee  was 
appointed  to  succeed  him,  until  some  time  in 
1916.  On  May  14,  1915,  Jacob  B.  Rissler 
died,  and  shortly  thereafter  William  J.  Coulter 
was  appointed  administrator  d.  b.  n.  c.  t.  a.  of 
Elizabeth  (Eliza)  Rissler,  deceased,  and  he  was 
also  appointed  trustee  in  the  Judgment  in  place 
of  the  said  John  L4ne,  deceased.  Under  these 
admitted  facts,  a  verdict  was  directed  by  tiie 
court  in  favor  of  the  plaintiff  for  the  sum  of 
$4,760,  and  a  rule  was  then  granted  for  judg- 
ment for  the  defendant  non  oiostante  veredicto, 
on  a  point  reserved,  which  raised  the  question 
whether  the  presumption  of  payment  was  a  bar 
to  the  action. 

[I]  In  Coleman  v.  Erie  Trust  Co.,  255  Pa. 
63,  99  Ati.  217,  it  was  held  that  "the  pre- 
sumption, arising  from  lapse  of  time,  that  • 
judgment  has  been  paid,  is  not  condusive,  but 
Is  merely  a  presumption  of  fact  which  is  re- 
buttable. The  presumption  does  not  arise  where 
there  is  affirmative  proof  that  the  debt  has  not 
been  paid,  or  where  there  are  circumstances 
that  BuffidenUy  account  for  the  delay  of  the 
creditors."  But  section  7  of  Act  April  27,  1855 
(P.  L.  369),  provides  that  "in  all  cases  where 
no  payment,  claim  or  demand  shall  have  been 
made  on  account  of,  or  for  any  ground  rent,  an- 
nuity or  other  charge  upon  real  estate  for 
twenty-one  years,  or  no  declaration  or  acknowl- 
edgment of  the  existence  thereof  shall  have  been 
made  within  that  period  by  the  owner  of  the 
premises,  subject  to  such  ground  rent,  annuity, 
or  charge,  a  release  or  extinguishment  thereof 
shall  be  presumed,  and  such  ground  rent  an- 
nul^ or  charge  shall  thereafter  be  irrecovera* 
ble."  It  was  therefore  said,  in  Stephenson's 
Estate,  256  Pa.  487,  100  Ati.  985,  that  it  is 
not  necessary  to  plead  the  act  of  1866,  and 
that  to  remove  the  bar  of  that  act  demand 
must  be  made  of,  or  acknowledgment  by,  all  the 
owners  sought  to  be  affected  thereby.  In  Wing- 
ett's  Appeal,  122  Pa.  486, 15  Ati.  863,  the  court 
held  that  "It  is  very  clear,  therefore,  that  if  the 
person  claiming  payment  of  such  charge  or  lien 
IS  able  to  show  neither  a  daim  or  demand  of 
payment  made  by  him  on  the  owner  of  such 
real  estate,  nor  a  payment  upon  or  an  acknowl- 
edgment of  the  existence  of  such  lien  or  charge 
by  such  owner  within  the  statutory  period,  then 
the  act  operates  to  raise  a  condusive  presump- 
tion of  tiie  release  or  extinguishment  of  the 
demand,  and  declares  that  it  shall  'thereafter 
be  unrecoverable.' " 

^n  the  recent  case  of  Tocnm's  Estate,  242  Pa. 
SZ,  88  Ati.  919,  the  question  raised  in  this  pro- 
ceeding seems  to  have  been  determined  by  the 
Supreme  Court.  If  there  appeared,  that,  on 
June  2,  1876,  Jesse  Yocum  executed  his  bond, 
with  a  warrant  of  attorney  attached,  for  $2,- 
000,  vayable  one  year  after  date,  to  Stephen 
Coatea.  as  trustee  for  his  wife,  Ann  Yocum. 
Jesse  Yocum  died  on  October  10.  1^6,  devising 
his  farm  to  bis  wife  for  life,  with  the  privilege 
of  borrowing  on  it  to  a  limited  amount  for  cer- 
tain purposes.  Mrs.  Yocum  resided  on  the  prop- 
erty until  May  31, 1911,  the  time  of  her  decease. 
A  daim  upon  the  bond  was  presented  against 
Jesse  Yocum's  estate,  but  was  disallowed  in 
the  court  bdow,  first  i>I>on  the  ground  that  the 
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bond  was  no  lien  upon  the  land,  and,  second,  | 
because  a  presumption  had  arisen  "from  facts 
and  circumstances  inconsistent  with  tlie  idea 
that  the  debt  had  not  been  canceled."  The  Su- 
preme Court  disagreed  with  the  court  below  as 
to  the  second  reason  given,  but  affirmed  the 
judgment,  deciding  broadly  that,  "where  a  wife 
has  loaned  money  to  her  husband  who  has 
given  a  bond  to  a  trustee  to  secure  the  repay- 
ment of  such  money,  under  the  Act  April  15, 
1851  (P.  Li  669),  the  transaction  assumes  the 
form  of  a  contract,  equally  binding  on  both  par- 
ties, and  is,  like  other  contracts,  subject  to 
the  statute  of  limitations  and  the  presumption 
of  payment,"  and  that,  where  "such  a  bond, 
which  has  been  due  more  than  twenty  years, 
Is  presented  against  the  estate  of  a  husband  by 
the  executor  of  the  wife's  estate,  the  presump- 
tion of  payment  applies,  and  in  the  absence  of 
evidence  to  rebut  It,  the  daim  will  be  disallow* 
ed."  Mr.  Chief  Justice  Brown,  in  delivering 
the  opinion  of  the  court,  saM:  "If  a  loan 
made  ^  a  married  woman,  in  the  way  In  which 
Mrs.  xocum  lent  her  money  to  her  husband, 
'assumes  the  form  of  a  contract,'  as  it  certainly 
does,  and  'is  binding  equally  on  both  parties,' 
as  it  surely  is  by  the  express  words  of  the  act, 
why  is  it  not  subject,  like  other  contracts,  to 
the  statute  of  limitations  and  the  presamptlon 
of  payment?  Yocnm  did  not  contract  directiy 
with  his  wife,  but  with  a  third  person  as  trustee 
for  her,  and  the  bond  given  to  the  trustee  was 
'as  good  and  valid  in  law*  against  the  obligor's 
estate  'as  though  the  investment  had  been  made 
by  a  trustee  appointed  by  the  conrt.'  If  these 
words  of  the  act  of  1851  mean  anything,  it  la 
that  a  trustee  named  in  an  obligation  given  by 
a  husband  can  enforce  payment  upon  its  ma- 
turity, for  such  would  be  the  unquestioned  right 
if  the  wife's  money  should  be  invested  by  a 
trustee  appointed  by  the  court  That  there 
was  a  right  in  Coates  as  trustee  to  collect  the 
bond  by  an  action  at  law,  If  it  had  not  con- 
tained a  warrant  of  attorney  for  the  confession 
of  judgment,  is  recoimlsed  in  Oalt  v.  Smith,  145 
Pa.  107  [22  Atl.  713],  where  the  action  was  by 
a  trustee  named  in  a  bond,  the  condition  of 
which  was  that  the  husband  should  pay  inter- 
est on  a  certain  sum  to  his  wife  annually  dur- 
ing her  life.  In  the  present  case  nothing  was 
to  be  paid  directly  to  Mrs.  Yocnm,  but  the  en- 
tire sum  of  $2,000,  with  interest,  was  payable 
to  Coates,  trustee,  one  year  after  the  date  ot 
the  bond.  With  the  right  in  the  trustee  to 
enforce  payment  of  the  bond  by  proceedings  at 
law.  there  was  a  corresponding  right  at  law 
in  Tocnm  to  make  defense  to  it,  and  whatever 
defense  he  might  have  made  while  living  is  now 
open  to  his  legatees.  Hoch's  Appeal.  21  Pa. 
280;  Ritter's  Appeal,  23  Pa.  95.  When  To- 
cum  died  a  presumption  of  payment  of  the  bond 
had  arisen.  Time  bad  written  a  receipt  across 
its  face,  and  with  no  evidence  to  rebut  this,  the 
court  below  should  have  declared  it  paid  in  the 
eye  of  the  law.  The  failure  to  do  so  was  a 
failure  to  give  effect  to  the  manifest  intention 
of  the  Legislature  as  expressed  in  the  act  of 
1851— that  the  loan  of  the  wife's  money  to 
Yocum,  through  Coates  as  trustee,  had  assumed 
the  form  of  a  contract,  enforceable  at  law  by 
the  latter,  with  a  reciprocal  right  of  defense 
in  the  former,  whether  the  wife  was  living  or 
dead  when   the  right  to  collect  accrued.'' 

[2]  In  this  case,  there  is  not  a  particle  of  evi- 
dence of  demand  by  the  creditor  or  adcnowledg- 
ment  of  the  debt  on  the  part  of  the  debtor,  ^e 
whole  matter  remained  qniescent  from  May  28, 
1888,  when  the  judgment  was  last  revived,  un- 
til after  the  death  of  Jacob  B.  BJssler,  in  1915. 
It  is  true  that,  about  five  years  after  the  amica- 
ble revival,  Jacob  B.  Rissler  became  the  execu- 
tor of  his  wife's  will;  but  this  fact  does  not 
Stpear  to  have  changed  the  situation.  It  is 
BO  true  that,  about  16  years  after  Mrs.  Riss- 


ler's  decease,  John  line,  the  trustee,  died,  and 
no  one  was  appointed  in  his  place.  The  omis- 
sion, however,  to  take  such  action  does  not 
seem  to  me,  under  the  authorities,  to  have  tak- 
en away  from  Jacob  B.  Rissler  his  right  under 
the  law  to  claim  the  presumption  of  payment 
after  the  statutory  period  had  passed,  and,  if 
this  be  true,  the  same  principle  applies  in  favor 
of  his  le^al  representatives.  I  am  therefore  of 
the  opinion  that  the  plaintiff  is  not  entitied  to 
recover  in  this  case. 

Verdict  for  plaintiffs  for  $4,750;  the  low- 
er court  snbsequently  entered  judgment  for 
defendant  non  obstante  veredicto.  Plaintiffs 
appealed. 

Ehror  assigned,  among  others,  was  in  Al- 
tering judgment  for  defendant  dod  obstante 
veredlcta 

Argued  before  BROWN,  C.  J.,  and  MOSCR- 
ZISKER,  FRAZER,  WALLING,  and  SIMP- 
SON, JJ. 

B.  F.  Davis,  of  Lancaster,  for  appellant 
J.  B.  Malone,  of  Lancaster,  and  Joseph  T. 
Evans,  of  E>phrata,  for  appellee. 

PES  CURIAM.  This  judgment  Is  affirmed 
on  the  opinion  of  the  learned  court  below 
making  the  rule  for  it  ab8olut& 

"°""°~  (Kx  Pa.  U4) 

In  re  MORRIS'  ESTATE. 

Appeal  of  PENNOCK  et  aL 

(Supreme  Court  of  Pennsylvania.    Jnly  17, 
19ia) 

1.  Wills  «=s>316(2)— TiOTAianTABT  Ircapac- 
ITT— Issur. 

Where  testatrix,  although  prostrated  with 
grier  at  her  sister's  death,  prepared  her  will 
with  assistance  of  her  physician,  and  active- 
ly directed  her  business  affairs  up  until  then, 
and  the  chief  beneficiary  had  been  peculiarly 
dose  and  useful  to  her  for  many  years,  an  issue 
devisavit  vel  non  on  ground  of  ber  incapacity 
was  properly  refused. 

2.  Wills  is=>52(l)— TESTAifflNTABT'CAPACiTT 
— Pbebdmption. 

The  law  presumes  testamentary  capacity. 
8.  Wills  «s>82— Unnatural  Disposition. 

The  very  office  of  a  will  is  to  effectuate  t» 
the  law  ot  his  propertv,  and  as  the  guide  to 
its  descent,  the  testators  particular  preferences 
and  desires,  and  it  is  immaterial  if  he  shocks 
the  common  sense  of  the  community. 

Appeal  from  Orphans'  Court;  CSiester 
County. 

Petition  by  Charles  TO.  Pennock  and  others 
for  an  issue  devisavit  vel  non  in  the  estate  ot 
Hannah  J.  Morris,  deceased.  From  a  decree 
refusing  the  issue,  petitioners  appeal.  Ap- 
peal dismissed. 

The  facts  aiv«ar  from  the  following  opin- 
ion by  Butier,  P.  J.,  In  the  orphans'  court: 

That  Hannah  Morris  was  prostrated  with 
grief  and  shock  by  the  death  of  her  sister,  Ade- 
laide, and  for  a  few  days  thereafter  took  little 
interest  in,  or  notice  of,  relatives,  friends,  or 
other  worldly  matters,  is  proved,  hut  there  is 
an  entire  absence  of  any  proof  that  would  sup- 
port a  finding  that  the  purported  wUl  was  the 
product  of  undue  influence,  or  that  Hannah 
Morris  lacked  testamentary  capadty  wboi  she 
executed  it 
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There  wai  manifest  occasioa  for  her  to  make 
a  new  will,  and  the  practically  nndiapnted  evi- 
dence is  that  she  rally  appreciated  thia  fact, 
determined  to  make  it,  and  promptly  effectuated 
her  pnrpose,  with  the  clerl<»l  help  of  her  physi- 
cian, who  profits  not  a  penny  by  her  will,  she 
giving  all  directions  and  instructions  as  to  its 
dispositions  and  seeing  to  it  that  the  new  will 
tooK  the  place  of  the  old  one  among  her  papers, 
where  it  was  found  after  her  death. 

According  to  the  apj^ellant's  proof,  weak  and 
ailing  as  she  was  physically  about  the  time  she 
ezecnted  her  last  wiU,  she  was  vigorous  enough 
mentally  to  very  peremptorily  veto  the  proposi- 
tion to  provide  an  attorney  in  fact,  and  her 
refusal,  coupled  with  the  resolute  declaration 
that  she  wonld  not  permit  her  affairs  to  be 
thus  rushed,  was  accepted  as  final. 

[1-3]  Starting  out  with  the  law's  presump- 
tion that  she  possessed  testamentary  capacity, 
and  in  the  evidence  finding  proof  of  nothing 
substantially  challengiB^  her  possession  of  such 
capacity — facts,  not  opmions,  control  (Browne 
V.  Molliston,  3  Wharton,  129,  and  Combs  & 
nankinson's  Appeal,  105  Pa.  165>— but,  on  the 
other  hand,  the  evidence  affirmatively  indicat- 
ing that  she  was  a  woman  of  mental  force  and 
average  intelligence  and  information,  generally, 
accordingly  to  the  great  preponderance  of  proof, 
supervising  and  directing  her  business  matters 
inside  and  outside  her  nome,  until  about  the 
time  of  her  death,  we  entertain  no  doubt  that 
the  probate  of  the  contested  paper,  as  the  will 
of  Hannah  Morris,  should  be  sustained. 

If,  as  contended,  but  under  a  review  of  the 
evidence  not  apparent  we  think,  the  provisions 
of  the  win  are  unnatural,  different  from  what 
would  have  been  expected,  this  in  itself  would 
afford  no  ground  for  finding  the  absence  of 
testamentary  capacity  or  presence  of  undue  in- 
fluence. The  very  office  of  a  win  is  to  effectu- 
ate as  the  law  of  his  property,  as  the  guide  to 
its  descent,  the  testator's  particular  preference 
and  desires,  and  it  matters  not  if  he  shocks 
the  common  sense  of  the  commtinity.  Johnson's 
Estate,  159  Pa.  630,  28  Atl.  448  (see  opinion 
of  lower  court);  Bitner  v.  Bitner,  65  Pa.  347. 

As  a  fact  we  view  her  will  as  natural,  as 
what  might  have  been  expected  to  result  from 
the  operation  of  her  surroundings  upon  her 
mind.  The  undisputed  proof  is  that  the  chief 
beneficiary  was  peculiarly  close  and  useful  to 
the  deceased  for  some  years  prior  to  her  death ; 
that  she  had  good  reason  to  feel  grateful  to 
him ;  that  in  nis  absence,  without  hia  knowl- 
edge, aided  only  by  her  physician,  who  took  the 
instructions  directlv  from  her,  she  had  the  paper 
prepared,  executed  it,  and  arranged  that  it 
should  appear  among  her  effects  upon  her  death. 
The  conclusion  follows,  that  it  is  her  will,  dis- 
posing of  her  property  as  she  wished,  and  its 
validity  is  not  challenged  to  the  point  where 
an  issue  should  be  granted,  either  by  the  evi- 
dence, relied  upon  to  directly  prove  lack  of  ca- 
pacity, or  by  the  drcumatance  that  the  provi- 
sions of  her  will  might  surprise  those  who  did 
not  know  of  her  inclination  and  preference. 
Morgan's  Estate,  219  Pa.  356,  68  AtL  953. 

The  lower  cotirt  dlsmlssecl  the  ^peal  from 
the  decree  of  the  register  of  wills.  Charles  B. 
Pennock,  Charles  J.  Pennock,  and  Anna  F. 
Pennock  appealed. 

Argued,  before  BROWN,  Q.  J.,  and 
MOSCHZISKBR,  FBAZBR,  WALLING,  and 
SIMPSON,  JJ. 

S.  Duffleld  Mitchell,  of  West  Chester,  for 
appellants. 

Joseph  Gilfillan  of  Ftalladelphla,  and 
Wallace  S.  Harlan,  of  Ooatesville,  for  ap- 
pellee. 


PER  CURIAM.  TbiB  appeal  is  dismissed, 
at  appellant's  costs  on  tbe  opinion  of  the 
learned  president  Judge  of  the  court  below  re- 
fusing an  Issue  devlsavlt  Tel  non. 


(2gS  Pa.  93) 
In  re  WOHLSEN'S  ESTATE. 

WOHLSBN  V.  NORTHERN  TRUST  &  SAV- 
INGS GO.  OF  LANCASTER, 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

EXIiCUTOBS     AITD     ADiamSTBATOBB     lS=3402 — 

Payment  or  Taxis  akd   R^aiks— Sub- 

CHABOE. 

The  executrix  of  a  testator  possessing  no 
personalty  and  leaving  two  mortgaged  lots, 
where  sabseqnent  judgment  note  for  sum  ex- 
ceeding the  equitleB  was  of  record  in  trust  for 
testator's  creditors,  after  judiaal  sale,  subject 
to  mortgage,  of  one  lot  for  payment  of  deDt& 
would  be  snrdiarged,  where  she  appropriated 
the  proceeds  of  the  sale  to  taxes,  repairs,  and 
interest  on  other  mortgage. 

Appeal  from  Orphans'  Court,  Lancaster 
County.  ' 

Exceptions  to  adjudications  in  case  of 
Anna  S.  Wohlsen,  executrix  of  Peter  N. 
Wohlsen,  deceased,  against  the  Northern 
Trust  &  Savings  Company  of  Lancaster, 
Pa.,  trustee  for  creditors  In  estate  of  Peter 
N.  Wohlsen,  deceased.  From  a  decree  sus- 
taining exceptions,  plaintiff  appeals.  Bis- 
missed. 

From  the  reecnrd  It  appeared  that  Peter  N. 
Wohlsen  died  on  January  3,  1916,  leaving  no 
personal  property,  but  seised  of  two  tracts 
of  real  estate.  The  one.  No.  340  College 
avenue  (in.  the  city  of  Lancaster),  was  In- 
cumbered by  a  mortage  of  $5,000.  The  Oth- 
er was  a  lot  on  South  Marshall  street  (in 
said  dty),  on  which  were  erected  10  dwelling 
houses,  nils  lot  was  Incumbered  by  two 
mortgages,  for  $16,000  and  $3,000  respec- 
tively. Following  all  these  mortgages  was  a 
Judgment  for  $12,857,  confessed  by  the  de- 
cedent to  the  Northern  Trust  ft  Savings  Conip 
pany,  trustee.  In  trust  for  his  creditors  ex- 
isting at  the  time  the  Judgment  was  confess- 
ed.   The  decedent  left  no  personal  property. 

On  January  28,  1915,  the  executrix,  Anna 
S.  Wohlsen,  presented  her  petition  to  the 
orphans'  court,  asking  l|or  the  sale  of  prop- 
erty. No.  340  College  avenue,  for  the  payment 
of  the  debts  of  the  decedent.  No  debts  were 
sdieduled,  except  funeral  exx)enses  and  doc- 
tor bills  and  the  Judgment  In  trust  for  cred- 
itors above  referred  to.  The  sale  was  order- 
ed, and  was  held  In  pursuance  thereof  on 
February  18,  1915,  and  the  property.  No. 
340  College  avenue,  was  sold,  subject  to  the 
mortgage  of  $5,000  Incumbering  It,  for  $2,- 
375,  and  the  money  paid  to  the  executrix. 
It  Is  this  money  which  fdrms  the  subject- 
matter  In  dispute. 

The  South  Marshall  street  properties  were 
not  sold  at  the  same  time,  owing  to  a  pending 
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equity  salt  as  to  the  decedenf  a  title.  The 
ezecntrlx,  who  was  also  the  sole  legatee  nn- 
der  the  wUl,  collected  the  rents.  She  applied 
the  proceeds  of  sale  of  the  property,  No.  340 
College  avenue,  to  the  payment  of  the  taxes, 
repairs,  and  mortgage  interest  on  the  South 
Marshall  street  properties  accruing  after  the 
College  avenue  house  was  sold. 

The  lower  court  surcharged  the  defendant 
to  the  extent  of  payments  so  made.  Anna 
S.  Wohlsen,  executrix,  appealed. 

Argued  before  BROWN,  C.  J.,  and  MOSOH- 
ZISKESl,  FRAZER,  WAUiING,  and  SIMP- 
SON, JJ. 

Edwin  M.  Gilbert,  of  Lancaster,  for  ap- 
pellant 

William  H.  Keller,  M.  O.  Sdiaeffer,  and 
J<dm  A.  Coyle,  all  of  Lancaster,  for  appellee. 

PER  CURIAM.  The  correct  conclusion  of 
the  learned  court  below  was  that 'the  appel- 
lant had  shown  nothing  which  Justified  her 
in  appropriating  the  proceeds  of  the  sale  of 
the  College  avenue  property  to  the  payment 
of  indebtedness  on  the  Marshall  street  prop- 
erties, and  her  appeal  from  the  aurcharge  is 
dismissed,  at  her  coata. 


(263  Fa.  75) 

STBINMETZ  et  aL  t.  FENNESST  et  aL 

(Supreme  Court  of  Pennsylvania.     7uly  17, 
1918.) 

Schools  and   School  Dibtbicts  «=>63(5)— 
ScBCHAsaa  or  School  Dibkotobs— Review 
OF  Facts. 
On  appeal  from  surcharge  of  school  direc- 
tors for  paying  teachers  salaries  in  excess  of 
those  fixed,  facts  found  by  lower  court  are  not 
reviewable,  as,  in  view  of  Act  May  3,  1000  (P. 
L.  302),  an  appeal  lies  only  from  le^  conclu- 
sions in  such  a  case. 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Action  by  Ferdinand  Stelnmetz  and  others 
against  William  J.  Fennessy  and  others,  di- 
rectors of  the  School  District  of  Conyngham 
Township,  Columbia  C!ounty.  From  a  decree 
on  report  of  auditors  surdiarging  defendants 
with  the  amount  of  salaries  paid  school- 
teachers in  excess  of  amount  of  salaries  fixed 
at  beginning  of  school  year,  defendants  ap- 
peal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZER,  WALLING,  and  SIMP- 
SON, JJ. 

Edward  J.  Flynn,  of  New  Tork  Clty>  for 
appellants. 

R.  S.  Hemingway,  of  Bloomsburg,  D.  W. 
Kaercber,  of  Pottsville,  and  Fred  Ikder,  of 
Bloomsburg,  for  appellees. 

PER  CURIAM.  This  appeal  Is  from  a  sur^ 
charge  by  the  appellants,  school  directors  of 
Conyngham  township,  (Columbia  county.  The 
facts  found  by  the  court  below,  upon  which 
the  surcharge  was  based,  are  not  reviewable, 
for  an  appeal  lies  only  from  legal  conclusions 


In  such  a  case.  Section  4,  Act  May  3,  1000 
(P.  L.  302).  The  legal  conclusions  api)ealed 
from  logically  followed  the  facts  found,  and, 
on  those  conclusions,  the  decree  of  the  court 
below  is  afllrmed,  at  the  costs  of  the  appel- 
lants. 

on  Pa.  121) 

<X>MMONWEA.I/rH  ex  rel.  (X>UNSIIX  Dist. 
Att;.,  V.  DICKEY  et  aL 

(Supreme  Court  of  Pennsylvania.    July  17, 
101&) 

1.  Mardaicus   «=9l6S(4)— Dutt   or  Countt 
CouinsBioKiiBS— Rebuildiro  or  Bbioob. 

In  mandamus  to  compel  county  commis- 
sioners to  rebuild  a  bridge  destroyed  by  flood, 
where  defense  was  that  it  was  not  a  county 
bridge,  but  where  coanty  commissioners  had 
erected  a  bridge  there,  and  after  its  destructioa 
had  rebuilt  the  destroyed  bridge,  the  fact  that 
record  of  60  years  ago  which  would  conclusive- 
ly show  it  a  county  bridge  was  missing  was 
immaterial,  and  mandamus  should  have  been 
awarded. 

2.  Bbidoks      «=»Z1(2)  —  Maii(TEI(ancb   — 
Statx  Route. 

Though  the  destroyed  bridge  which  county 
commissioners  refused  to  rebuild  was  on  a  state 
route,  the  duty  of  building  and  maintaining  a 
bridge  there,  which  had  rested  on  the  county  for 
more  than  00  years,  would  continue. 

Appeal  from  Court  of  Common  Pleas,  Clin- 
ton Coanty. 

Petition  for  mandamus  by  the  Common- 
wealth of  Pennsylvania,  on  relation  of  H.  M. 
Counsil,  District  Attorney,  against  Adam 
Dickey  and  others.  Commissioners  of  Clinton 
County.  From  an  order  refusing  mandamus, 
plaintifF  appeals.  Reversed,  and  record  re- 
mitted, with  direction  that  writ  be  issued. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TKR,  STEWART,  FRAZER,  and  WAL- 
LING, JJ. 

William  H.  Keller,  First  Deputy  Atty.  Gen., 
Henry  Hippie,  of  Lock  Haven,  and  Francis 
Sbunk  Brown,  Atty.  Gen.,  for  appelant 

H.  S.  Furst  of  Lock  Haven,  for  appellees. 

BROWN,  O.  J.  This  appeal  Is  from  the 
refusal  of  a  writ  of  mandamus  to  compel  the 
commissioners  of  Clinton  county  to  rebuild 
a  bridge  whldi  was  swept  away  by  a  flood 
in  1013.  The  writ  was  denied  because  the 
court  below  was  of  opinion  that  the  structure 
80  destroyed  was  not  a  coanty  bridge,  and 
the  appellees  were^  therefore,  under  no  duty 
to  rebuild  it  The  original  construction  of 
a  county  bridge  is  regulated  by  statute,  and 
a  county  cannot  be  required  to  build  it  unless 
all  statutory  provisions  are  complied  with. 
Railroad  Co.  ▼.  Lawrence  County,  108  Pa. 
1,  47  AtL  055 ;  Commonwealth  v.  Baker,  212 
Pa.  230,  61  Atl.  010;  Commonwealth  v. 
Bowman,  218  Pa.  330,  67  AtL  622.  The  pre- 
requisites to  the  authority  of  county  com- 
missioners to  build  a  bridge  are:  (1)  A  re- 
port of  viewers  that  the  bridge  is  necessary 
and  would  be  too  expensive  for  the  township: 
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sloners  of  the  county ;  and  (3)  that  the  bridge 
has  been  entered  on  record  as  a  county 
bridge.  The  question  before  the  coUrt  be- 
low was  not  as  to  the  duty  of  the  county 
commissioners  to  build  a  bridge  in  the  first 
Instance,  but  as  to  their  duty  to  rebuild  what 
the  relator  avers  had  been  a  county  bridge, 
originally  constructed  and  subsequently  main- 
tained by  the  county  under  a  statutory  duty 

to  do  80. 

[1]  From  the  admitted  facts  in  this  case 
there  is  a  conclusive  presumption  that  the 
destroyed  bridge  was  a  county  bridge,  and 
we  proceed  to  state  them:    In  1866  the  com- 
missioners of  Clinton  county  presented  their 
petition  to  Its  court  of  quarter  sessions,  set- 
ting forth  that,  as  it  had  appeared  to  the 
said  court,  to  the  grand  Jury  of  the  county, 
and  to  the  i>etltloners  that  a  bridge  over 
Chatliam  run,  at  the  point  where  the  bridge 
involved  in  this  proceeding  was  built,  was 
necessary,  and  that  its  erection  would  be  too 
expensive  for  the  township  in  which  it  was 
located,  the  same  had  been  entered  of  record, 
and  the  i)etltioners  had  procured  an  esti- 
mate, as  nearly  as  might  be  possible,  of  the 
money  needed  to  erect  such  bridge,  amount- 
ing to  the  sum  of  |1,772.41,  which  earn  they 
had  provided  out  of  the  county  rates  and 
levies,  and  had  proceeded  to  have  the  bridge 
erected  by  entering  into  a  contract  with  cer- 
tain contractors  for  the  building  of  the  same ; 
that  the  bridge  was  completed  and  the  con- 
tractors had  in  every  respect  fulfilled  their 
contract,  and  the  prayer  of  the  petition  was 
for  the  appointment  of  persooa  to  Inspect  the 
said  bridge,  the  working  thereof,  and  make 
report  accordingly.    The  language  of  this  pe- 
tition followed  strictly  the  words  of  the  act 
of  June  13,  1836  (P.  L.  6B1),  relating  to  the 
erection  of  county  bridges,  and  averred  af- 
firmatively that  everything  required  by  the 
statute  in  Imposing  upon  the  county  the  duty 
of  constructing  the  bridge  had  been  complied 
with.     But  the;  admitted  facts  go  stlU  fur- 
ther.   In  1893  the  county  commissioners  pre- 
sented a  petition  to  the  court  of  quarter  ses- 
sions, setting  forth  that  the  "county  bridge" 
which  had  been  erected  by  their  predecessors 
over  Chatham  run  had  been  washed  away 
by  a  fiood,  that  they  had  entered  into  a  con- 
tract for  the  erection  of  another  in  its  place, 
and    that  the  contractors  had  rebuilt   the 
bridge.    The  prayer  of  tbe  petition  was  for 
the  appointment  of  viewers  to  Inspect  the 
same  and  make  report  to  the  court.    From 
the  foregoing  facts  the  conclusive  presump- 
tion   is  that  the  bridge  over  Chatliam   run 
was  a  county  bridge  more  than  60  years  ago, 
and   the  present  county  authorities  are  es- 
topped from  saying  that  it  ought  not  to  be 
regarded  as  such  merely  because  a  record  is 
missing  which  it  was  the  duty  of  their  prede- 


court  in  18S6  avers  that  the  brldg 

entered  of  record,"  and  the  present  : 

commissioners,  in  their  effort  to  impo;  : 

the  state  the  duty  of  rebuilding  the  ' 

are  not  to  be  permitted  to  take  ad'  i 
of  the  failure  of  some  former  board  < 

ty  commissioners  to  preserve  this  re  : 

60  years  ago.    If  it  had  been  presen  ( 
presumption  is  it  would  show  that  th 

ty  commissioners  of  1856  had  done  i 

thing  required  of  them  as  public  ofil<  ! 

the  County  Bridge  Act  of  1836,  for  i 

prsesumuntur  rite  esse  acta."    Vernon  : 
sUp  et  al.  V.  United  Natural  Gas  C 
Pa.  436,  100  Atl.  1007. 

[2]  Though  the  bridge  which  the  a]  i 

refuse  to  rebuild  Is  on  a  state  rou  ; 

duty  of  building  and  maintaining  a  : 

there,  wUch  has  rested  on  the  coni  ; 
more  than  60  years,  stiU  continues, 

monwealth  ex  reL  v.  Bird,  253  Pa.  : 

Atl.  648,  and  Commonwealth  ex  rel.  i 
Atty.  Oen.  v.  Grove  et  al.,  104  Atl.  735 

ary  term,  1917,  No.  267,  not  yet  oflicl:  I 
ported. 

The  order  of  the  court  dismissing  tl  i 

tion  for  a  mandamus  is  reversed,  a  i 

record  Is  remitted,  with  direction  tl  . 
writ  be  Issued  as  prayed  for. 

INDIAN'  et  aL  V.  DBLAWAKB,  Tm  i 
B.  CO. 

(Supreme  Court  tt  Pennsylvania.    Jul 
1918.) 

1.  Plkadino  «=»4S3(8)— Vaeiahcb—Aii  i 
Vkbdiot. 

Id  action  against  carrier  for  persoi  i 
jury,  where  fact  not  covered  by  plcadini  i 
testified  to  by  plaintalTs  witnesses,  wh( 
cross-examined  thereon,  and  where  there  i 
formal  objection  to  the  variance  on  any  : 
for  nonsait  or  continuance,  defendant, 
verdict  and  judgment,  conid  not  succe  i 
complain   of  variance. 

2.  Abpkai.  and  Ebbor  «=9l050(l),  101  i 
Habiclebs  Ebbob— ADiassioR  AMD  E  I 
BioN  or  Evidence. 

Ai»i|^ment8  of  error  to  the  admisaii  i 
ezdasion  of  evidence  discloBuig  no  subs  i 
injury  to  defendant  actually  or  probably  : 
Ing  therefrom  would  be  dismissed. 

3.  Tbial  4=3296(3)  —  Inbtbtjotiow  —  Ct  i 
Otheb  Inbtbuotiorb— Pebsonai,  Inj  : 

In  action  for  personal  injury  from  ct  i 
negligence  in  not  maintaining  floor  and  : 
in  reasonably  safe  condition^  instructioi 
carrier  mast  maintain  cars  m  proper  m : 
in  connectitn  with  affirmative  answers  to 
tiff,  point  that  carrier  must  exercise  hi : 
gree  of  care  in  seeing  that  cars  and  < : 
are  in  reasonably  safe  condition,  sufficiem: 
fined  what  would  constitute  negligence. 

4.  Daiiaoeb  9=>186  — Bvidknce— Febi 
INJUBT— Age  of  Plaintiff. 

In  action  against  carrier  for  person 
jury,  failure  of  testimony  as  to  age  of  pi  i 
was  no  ground  for  refoidng  a  recovery 
upon  his  life  expectancy,  where  plaintiji 
present  and  jury  had  ample  opportunity  U 
Its  own  opinion  as  to  his  age. 


«=9For  other  eaaw  m*  «ame  topic  and  KBY-NUMBBR  In  all  K«r-Nambar«d  Digtati  and  Indezaa 


872 


KM  ATLANXIO  RBPOBTOB 


(P«. 


B.  Appeai.  ard  Bbbob  9=a209(2)— Pbesebta- 

TioN  or  GRO<imD  or  Rkvikw— kDiassioir  or 

Btidknob. 

In  action  agalnat  carrier  for  personal  In- 

joiT,  where  deftadaat  did  not  object  to  what 

It  deemed  a  lack  of  evidence  aa  to  plaintiff's  age 

and  expectancy,  it  waived  its .  right  to  object 

tltereto  on  appeid. 

9.  Affxal  and  EsaoB  <a»287(l)— Rkmabttb  or 

OOUNBXI/— X^BEJUDICB. 

Appellant's  complaint  that  remarks  of  plain- 
tUTa  counsel  as  to  probable  time  a  certain  per- 
son would  live  was  without  merit,  where,  it  im- 
proper, there  was  no  request  to  withdraw  a 
juror  or  for  instructions  as  to  impropriety. 

Appeal  from  Court  of  Oommon  Ptoaj^ 
Lackawanna  Connty. 

Trespaas  by  a^omaa  Indian  and  Mary  A. 
Indian  against  the  Delaware^  Ladcawanna 
&  Western  Railroad  Company,  to  recover 
damages  (for  personal  Injuries.  Trom  a 
Judgment  for  plaintlfh,  defendant  appeals. 
Affirmed. 

Trespass  to  recover  damages  for  personal 
injuries. 

On  the  trial  the  court  affirmed  plaintiffs' 
flrst  and  second  points  for  diarge,  which 
were  as  follows: 

(1)  A  carrier  of  psssengers,  having  impHedly 
invited  the  public  to  enter  its  cars,  is  required 
to  exercise  a  high  d^ree  of  care  in  protecting 
the  passengers  while  entering  the  car  and  going 
through  the  aisles  and  passageways  to  seats. 
And  it  is  the  duty  of  the  carrier  to  exercise  care 
in  seeing  that  toe  threshold  of  the  cars  and 
carpets  in  the  aisles  of  the  cars  are  in  a  rea- 
sonably  safe  condition  so  that  passengers  will 
not  be  injured. 

(2)  It  is  the  duty  of  a  carrier  of  passengers 
for  hire  to  provide  reasonably  safe  means  for 
passengers  going  in  and  out  of  its  passenger 
cars,  and  these  means  include  reasonably  safe 
steps,  aisles,  and  passageways  in  the  cars,  and 
the  failure  to  use  due  care  to  keep  and  main- 
tain these  means  of  egress  and  ingress  in  a  rea- 
sonably safe  condition  and  repair  is  negligence 
on  the  carrier's  part 

The  opinion  of  Om  Snpreme  Coort  farther 
states  the  fticts. 

Verdict  for  Thomas  Indian  for  |1,767.75 
and  for  Mary  A.  Indian  for  |1,022.25  and 
Judgment  thereon.  Defendant  appealed  to 
the  Supreme  Court  from  the  Judgment  in 
favor  of  Thomas  Indian. 

Errors  assigned  were  In  refusing  to  enter 
Judgment  for  defendant  n.  a  v.,  rulings  on 
evidence,  and  Instructions  to  the  Jury. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKBR,  and 
WAIZilNQ,  JJ. 

J.  H.  Oliver,  H.  A.  Knapp,  and  D.  R.  Reese^ 
all  of  Scranton,  for  appellant. 

Joseph  O'Brien  and  WUUapi  J.  Fitzgerald, 
both  of  Scranton,  for  appellees. 

PER  CURIAM.  On  the  trial  below  the  de- 
fendant asked  that  a  verdict  be  directed  in 
Its  favor,  but  on  this  appeal  admits  that  the 
case  was  fbr  the  jury. 

[1]  Appellant's  flrst  contention  Is  that  there 
was  a  variance  between  the  allegata  and 
probata.     The  variance,  U  any,  was  very 


slight.  Mary  A.  Indian  and  her  danghter 
both  testified,  without  objection  by  the  de- 
fendant, to  the  condition  of  the  carpet  on 
the  floor  of  the  car,  and  the  mother  was 
cross-examined  as  to  this.  Mo  formal  ob- 
jection to  the  varlanos  was  raised  at  the 
time  of  the  trial,  and,  as  the  case  proceeded 
on  its  merits,  with  no  motion  for  a  nonsuit 
or. a  continuance  by  the  defendant,  it  can- 
not now,  after  a  verdict  and  Judgment 
against  It,  complain  of  the  alleged  variance. 
Carter  v.  Henderson  &  Cb.,  Ltd.,  2Zi  Pa. 
319,  78  AtL  SS4:  Berrleln  v.  City  of  Mc- 
Keesport,  247  Pa.  277,  93  Ati.  S19. 

[2]  Appellant's  second  complaint  Is  of  tes- 
timony admitted  and  exduded.  The  assign- 
ments relating  to  this  dlsdose  no  substan- 
tial Injury  to  the  defendant,  whldi  was  the 
actual  or  probable  result  of  the  errors  com- 
plained of,  and  the  said  aaslgnments  are 
therefore  dismissed.  City  of  Allegheny  v. 
Nelson  et  al.,  26  Pa.  332;  Trego  t.  Pleroe, 
119  Pa.  139,  12  Atl.  864. 

[I]  The  third  complaint  Is  of  the  Inade- 
quacy of  the  charge  on  the  questions  of  neg- 
ligence and  th(B  measure  of  damages.  The 
Jury  were  instructed  that  the  negligence  of 
which  the  appellees  complained  was  the  fail- 
ure and  neglect  of  the  def«idant  company  to 
construct  and  maintain  the  floor,  threshold, 
and  carpet  in  a  reasonably  safe  eonditl(m  in 
the  imssenger  car  in  which  Mrs.  Indian  fell, 
and  the  instruction  to  them  was  that  it  was 
the  duty  of  the  defendant  company,  as  a  com- 
mon carrier,  to  maintain  its  cars  In  a  reason- 
ably proper  manner.  This,  taken  In  connectltHi 
with  the  answers  to  plalntlfrs'  flrst  and  sec- 
ond points,  made  it  most  clear  to  the  Jury 
what  would  have  constituted  negligence  in 
the  matter  of  which  complaint  was  made. 

[4,  i]  The  complaint  that  the  court  erred 
in  Its  Instruction  on  the  measnie  of  damages, 
because  there  was  no  testimony  as  to  the  age 
of  Thomas  Indian,  is  sufficiently  answered 
by  the  following  from  the  oplnl<»  of  the 
court  below  refusing  a  new  trial: 

"The  husband  was  present  at  the  trial  and 
pointed  out  by  the  first  witness  on  the  stand. 
The  jnry  had  ample  opportunity  during  the 
four  days  of  the  trial  to  form  its  own  (x>inion 
of  his  age,  if  this  was  required.  Tlie  defend- 
ant having  gone  to  trial  and  taken  its  diances 
of  a  verdict  without  objection  to  what  it  deem- 
ed a  lack  of  evidence  as  to  the  question  of  the 
husband's  age  and  expectancy,  it  has  by  so 
doing  waived  its  right  to  now  object.  If  it  had 
objected  at  any  proper  time  the  wife  and  daugh- 
ter might  have  testified  to  the  age  of  the  hus- 
band and  father.  He  could  not  have  testified 
very  well  on  account  of  his  defective  hearing." 

[•]  The  final  complaint  of  the  appelant 
of  remarks  made  by  counsel  for  the  plain- 
tiffs as  to  the  probability  of  the  time  Mrs. 
Young  would  live  Is  also  without  merit  If 
th^  were  Impri^jier,  there  was  no  request 
for  the  withdrawal  of  a  Juror  nor  for  In- 
structions to  the  Jury  as  to  their  Impropriety. 

All  of  the  assignments  are  overruled,  and 
the  Judgment  Is  affirmed. 
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(sapremt  <JOart  ot  Vermont,    (jmttenden.    noT. 
19,  1918.) 

1.  Phtsicians  and  Stjbqeons  €=36(9)  —  Or- 
FESSEs  —  Advebtibzno  AS  Phtsician  —  In- 
dictment. 

In  proeecution  for  advertUing  and  holding 
one's  self  out  aa  a  physician,  it  is  unnecessary  to 
allege  that  accused  practiced  medicine  without  a 
license. 

2.  CBnaNAL  Law  «=>1178— Afpkai,— Waivzb 

OF  BXCBPTIONB. 

Exceptions  not  briefed  are  waived. 

3.  Criminal  IiAW  «=>1050— Appeai<-^B2zcep- 

TION& 
Where  the  only  ground  of  demurrer  stated  in 
the  brief  was  not  raised  by  the  exceptions,  the 
court  would  not,  to  reverse  the  case,  search  the 
record  for  other  defects  or  errors, 
i.  Cbiminal  Law  <e=>1147  —  Review  —  Final 

Tbial— Discretion  of  Cotjet— Tbanbfee. 
It  is,  under  Gen.  Laws,  g  2262,  wholly  with- 
in the  discretion  of  the  trial  court  whether  it 
shall  pass  the  case  to  the  Supreme  (Tourt  before 
final  trial ;  and,  it  not  appearing  that  such  dis- 
cretion has  been  abused,  it  is  not  reviewable. 
6.  Cbiminal  Law  €=  1165(1)  —  Appeal  — 

Habmless  Ebbob. 
In  prosecution  for  unlawfully  holding  one's 
•elf  out  as  physician  and  surgeon,  accused  held 
not  prejudiced  by  the  trial  court's  refusal  to  pass 
the  case  to  the  Supreme  Court  before  final  trial, 
where  the  demurrer,  not  being  waived  by  going 
to  trial  on  the  merits,  could  be  heard  as  well 
after  as  before  trial. 

Bxceptlans  from  Cblttenden  County  Court; 
Frank  L.  Fteb,  Judge. 

Frank  C.  Kaats  was  convicted  under  Pab. 
St.  H  5370,  5371,  and  amendments,  of  adver- 
tising and  holding  hlmseU  out  as  a  pbysidan 
and  surgeon,  and  he  ezoepta    No  error. 

Argued  before  WATSON,  0.  J.,  and  HAS- 
ELTON,  POWKRS,  TAYLOR,  and  MILBS, 
JJ. 

Allen  Martin,  State's  Atty.,  of  Essex  Junc- 
tion, and  Rufus  E.  Brown,  of  Burlington,  for 
the  State. 

M.  G.  Leary,  of  Burlington,  M.  H.  Alex- 
ander, of  St.  Albans,  and  Morris  &  Hartwell, 
of  La  Crosse,  Wis.,  for  respondent. 

MILES,  J.  This  is  a  prosecution  against 
the  respondent  for  advertising  and  holding 
himself  out  to  the  public  as  a  physician  and 
surgeon  without  being  licensed  as  required 
by  law,  and  was  by  information  in  three 
counts,  to  whldi  the  respondent  deiptirred. 
The  demurrer  was  overruled,  and  to  this 
the  re.<«pondent  excepted.  Upon  the  overrul- 
ing of  the  demurrer,  the  respondent  moved  to 
have  the  case  sent  to  this  court  before  final 
trial.  This  motion  was  overruled,  to  which 
action  of  the  court  the  respondent  excepted. 
The  case  was  then  tried  by  Jury,  and  a  ver- 
dict of  guilty  was  found,  and  the  case  comes 
here  on- the  exceptions  to  the  overruling  of 
the  respondent's  demurrer  and  motion. 

[1-3]  The  only  ground  of  demurrer  stated 
In  the  respondent's  brief  is  that  the  lafonna- 
tlon  does  not  spedflcally  charge  the  respond- 
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ecution  is  not  for  practicing  medicine  con- 
trary to  law.  The  respondent  commences  bis 
exceptions  by  saying: 

"This  is  a  prosecution  against  the  respondent 
for  advertising  and  holding  himself  out  to  the 
public  as  a  physician  and  surgeon." 

It  was  therefore  unnecessary  to  allege  that 
the  respondent  practiced  medicine  without  a 
license,  and  the  information  was  not  sub- 
ject to  demurrer  for  failure  to  so  allege. 
The  point  argued  Is  not  raised  by  the 
exceptions,  and,  no  other  ground  of  demur- 
rer being  stated  and  relied  upon  In  the  re- 
spondent's brief,  we  do  not,  to  reverse  a 
case,  search  the  record  for  defects  or  errors 
not  called  to  our  attention  by  the  respond- 
ent. Exceptions  not  briefed  are  waived. 
Rogers  v.  Blgelow,  90  Vt  41,  96  AO.  417; 
Parry  &  Jones  v.  ESmpire  Granite  Co.,  90  Vt. 
231,  97  Atl.  985 ;  Bagley  v.  Cooper,  90  Vt  576, 
99  Aa  230. 

[4,  S]  The  other  exception  relied  upon  by 
the  respondent  Is  to  the  trial  court's  refusal 
to  pass  the  case  to  this  court  before  final 
trial.  No  authorities  are  cited  in  the  re- 
spondent's brief  supporting  this  exception, 
and  noife,  we  think,  can  be  found.  It  was  a 
matter  wholly  within  the  discretion  of  the 
trial  court  (G.  L.  |  2262),  and  being  within 
the  discretion  of  the  trial  court,  and  it  not 
appearing  that  that  discretion  has  been  abus- 
ed, it  is  not  reviewable  by  this  court  (Lincoln 
v.  O.  V.  Ry.  Co.,  82  Vt.  187,  72  Atl.  821,  137 
Am.  St  Rep.  998;  Manley  Bros.  ▼.  B.  &  M. 
R,  B.  Co.  et  al.,  90  Vt  218,  97  Atl.  674) ; 
besides,  the  respondent  has  not  been  harmed 
by  the  court's  refusal  to  send  the  case  here 
before  final  trial,  for,  being  a  criminal  case, 
the  demurrer  was  not  waived  bf  going  to  trial 
on  the  merits,  and  the  respondent  could  be 
heard  on  his  demurrer  as  well  after  as  be- 
fore trial  in  county  court  (State  v.  Bos- 
worth,  74  Vt  316,  62  Atl.  423;  State  t. 
Perkins,  88  Vt  121,  92  Atl.  1). 

Judgment  that  there  is  no  error,  and  that 
the  respondent  take  nothing  by  his  excep- 
tions.   Let  execution  be  done. 


DODGE)  BROS. 


V.    CENTRAL 
BY.  CO. 


(M  Vt  484) 
VERMONT 


(Supreme  Oourt  of  Vermont    Washington. 
Nov.  11, 1918.) 

1.  Bailboads  iO-'  '  113  (6)— FiwcKS  —  Pboof  or 

NxaLieBncE. 

Under  P.  S.  4453,  requiring  railroads  to 
maintain  good  and  sumdent  fences,  mere  proof 
that  a  hook  on  a  gate  was  so  loose  in  the  staple 
that  it  was  easily  unhooked,  and  might  be  dis- 
placed by  the  whisk  of  a  tail  or  the  rubbing  of 
a  nose  of  a  horse,  was  not  alone  sufficient  to 
show  proximate  cause  of  the  gate  being  open; 
but  however,  direct  evidence  is  not  necessary 
to  show  that  such  was  the  proximate  canse. 
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2.  Railboads  *=»446(13)—rBwcK»— Stock  ok 
Tback— QmanoN  fob  Jtjbt. 

In  an  action  for  damages  for  otock  killed  on 
a  railroad,  whether  a  loose  hook  on  a  gate  in 
the  right  of  way  fence,  which  might  be  dis- 
placed by  the  whisk  of  a  tail  or  the  mbbing  of 
a  nose,  was  the  proximate  canse  of  the  gate 
being  open,  hM  for  the  jury. 

3.  Tbiai,     «=3261(1)— iKBTBUonoNB— Subios- 
SION  or  IBBTJES. 

It  is  error  to  submit  to  jury  a  basis  for  re- 
covery outside  the  pleadings. 

4.  Railboads  9=»41B(4)  —  Fenoes  —  Gates  — 
KEXPisa  Closed— "MAINTAIN." 

Under  P.  S.  4453.  making  it  the  duty  of  a 
railroad  to  "maintain**  sufficient  fence,  does  not 
make  it  the  duty  of  the  railroad  to  keep  dosed 
a  gate  provided  for  use  and  benefit  of  a  stock 
owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  jSecond  Series,  Main- 
tain.] 

5.  Afpeai,  and  Ebbob  «=>273(6)  —  Mattebs 
Reviewable— HKCEPTioNS. 

Where,  after  exception  was  taken,  conrt 
gave  supplemental  charge  on  matter  excepted  to 
and  other  subjects,  a  question,  "May  our  ex- 
ception be  noted  to  the  supplemental  charge?" 
and  an  answer,  "Yes,"  did  not  constitute  a 
sufficient  exception. 

6.  Appeal  and  ESkbob  «=>280^Mattebs  Re- 
view able— Exceptions. 

Wtiere  a  supplemental  charge  was  not  a 
correction  or  modification  of  the  original  charge 
but  a  reiteration  of  it,  appellant  is  entitled  to 
the  benefit  of  an  exception  to  til*  original  charge, 
although  its  exception  to  the  supplemental 
charge  was  not  sufficiently  explicit  to  be  avail- 
able. 

Exertions  from  Washington  Connty 
Ck>art ;  Leigbton  P.  Slack,  Judge. 

Action  by  Dodge  Brothers  against  the  C&a.- 
tral  Venn<mt  Railway  Company.  Verdict 
for  plaintiffs,  and  defendant  brings  excep- 
tions.   Reversed  and  remanded. 

John  W.  Gordon  and  S.  Hollister  Jackson, 
both  of  Barre,  for  plaintiffs. 

John  W.  Redmond,  of  Newport,  and 
Charles  F.  Black,  of  St  Albans,  for  defend- 
ant 

POWERS,  J.  During  the  night  of  Septem- 
ber 30,  191S,  five  colts  bdonging  to  the  plain- 
tiffs escaped  from  the  pasture  adjoining  the 
defendant's  railroad  by  passing  through  an 
open  gate  onto  the  track,  and  were  there 
killed  by  the  defendant's  train.  It  was  con- 
ceded below  that  the  value  of  the  colts  was 
1700,  and  after  the  trial  a  plalntifTs'  verdict 
for  that  amount  was  returned.  At  the  close 
of  the  evidence,  the  defendant  moved  for  a 
verdict  on  the  grounds:  (1)  That  there  was 
no  evidence  in  the  case  tending  to  show  any 
faulty  construction  of  the  gate  or  its  appur- 
t«iances  was  the  proximate  cause  of  the 
injury  complained  of;  (2)  that  there  was  no 
evidence  In  the  case  tending  to  show  how, 
when,  or  by  whom  the  gate  was  opened  so 
as  to  allow  the  colts  to  escape;  (3)  that,  as- 
suming that  the  evidence  warranted  an  in- 
ference that  the  gate  and  Its  appurtenances 
were  improperly  constructed,  there  was  no 
evidence  in  the  case  tending  to  show  that, 


such  defects  were  the  proximate  cause  of 
the  injury  complained  of;  and  (4)  it  was 
not  permissible  to  allow  the  Jury  to  act  upon 
mere  surmise  or  conjecture  in  determining 
how  the  gate  was  opened.  This  motion  was 
overruled,  and  the  defendant  excited. 

[1]  By  P.  S.  4453,  the  defendant  was  re- 
quired to  build  and  maintain  a  good  and  suf- 
ficient fence  between  the  road  and  the  plain- 
tiffs* pasture.  The  gate  through  which  the 
colts  escaped  was  a  part  of  the  fence  so  re- 
quired, and  it  was  the  defendant's  duty  to 
keep  it  and  Its  appurtenances  "good  and  suf- 
ficient" This  is  admitted.  There  was  evi- 
dence tending  to  show  that  the  device  provid- 
ed and  used  to  keep  the  gate  closed — a  hook 
and  staple — was  insufficient  and  inadequate; 
that  the  hook  was  so  loose  In  the  staple  that 
it  was  easily  unhooked,  and  might  be  dis- 
placed by  the  whisk  of  a  tail  or  rubbing  of 
a  nose.  But  this  alone  was  not  enough  to 
charge  the  defendant  with  liability.  The 
plaintiffs  were  required  to  go  one  step  fur- 
ther, and  show  by  a  fair  preponderance  of 
evidence  that  the  defects  referred  to  were 
the  proximate  cause  of  the  escape  of  the 
colts.  On  this  subject  the  Jury  is  not  to  be 
allowed  to  speculate;  and,  if  the  evidence 
is  equally  consistent  with  the  existence  or 
nonexistence  of  liability.  It  is  error  to  leave 
the  question  to  the  Jury  at  all.  In  order  to 
sustain  the  verdict,  there  must  be  found  in 
the  record  evidence  fairly  and  reasonably 
tending  to  show  that  the  escape  of  the  oolts 
resulted  from  the  detects  shown.  The  law 
does  not  require,  however,  that  this  fact  be 
established  by  direct  evidence.  Circumstan- 
tial evidence  may  be  resorted  to,  and,  if  it 
is  of  the  requisite  character  and  force,  it  is 
sufficient  It  must  be  admitted  that  the  cir- 
cumstances here  relied  upon  to  show  that 
the  colts  themselves  unbooked  this  gate  in 
some  satSx  way  as  stated  above,  and  then 
poshed  it  open,  are  not  of  a  very  decisive 
diaracter;  but  it  cannot  be  said  that  they 
are  not  sufficient  to  create  a  legal  tendency, 
or  to  sustain  a  Jury  inference. 

[2]  One  of  the  plaintiffs  testified  that  the 
gate  was  closed  at  about  6  o'clock  of  the 
day  before  the  accident  The  character  and 
location  of  the  paatnre  made  it  improbable 
that  any  person  would  have  occasion  to  use 
the  gate  between  that  time  and  the  time 
when  the  colts  were  killed.  The  character 
of  the  soil  inside  the  gate  was  such  that 
footprints  would  naturally  be  discoverable  if 
a  person  had  passed  through  the  gate  dur- 
ing or  about  the  time  named.  No  such  tracks 
were  to  be  seen,  though  the  ground  was  ex- 
amined the  next  morning.  In  these  drcum- 
stancee,  the  question  of  the  proximate  cause 
was  for  the  Jury.  It  is  true  that  one  of  the 
trainmen  testified  that  he  went  through  the 
gate  into  the  pasture  immediately  after  the 
accident  and  that  his  tracks  were  not  seoi 
by  the  witnesses  who  examined  the  place. 
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tiffs,  and  waa  nothing  more  than  a  circum- 
stance to  be  weighed  and  considered  by  the 
Jury.  The  suggestion  that  the  evidence 
shows  that  tbird  persons  made  use  of  the 
gate  Is  without  force.  The  evidence  coming 
nearest  to  this  is  that  showing  that  persons 
were  seen  on  the  track  near  by.  But  ttUs 
had  no  tendency  to  show  that  they  made  any 
use  of  this  gate. 

The  defendant  excepted  "to  that  part  of 
the  charge  In  which  the  court  held  that  the 
defendant  was  under  a  legal  duty  to  keep 
the  gate  closed."  In  connection  with  this 
exception,  the  defendant  Insisted  that  if  it 
had  built  and  maintained  a  good  and  suf- 
ficient fence,  including  the  gate  and  its  fas- 
tenings, it  had  discharged  its  full  duty  and 
was  under  no  obligation  to  see  to  it  that  the 
gate  was  kept  closed. 

[3,4]  Any  reference  to  tills  duty  was  out- 
side the  Issue.  The  only  insufficiency  in  the 
fence  or  gate  charged  in  the  declaration 
was  that — 

"The  latch  of  said  gate,  whereby  it  was  hook- 
ed and  closed,  was  fastened  to  the  pasture  side 
of  said  gate  and  waa  loose." 

niere  was  no  allegation  suggesting  that  the 
defendant  was  at  fault  in  any  other  respect 
So  no  other  shortage  of  duty  was  InTolved. 
Seeley  v.  Cent.  Vt  By.  Oa,  88  Vt  178,  82 
AtL  28.    The  rule  is  tliat  it  is  error  to  sub- 
mit to  tlie  Jury  a  basis  for  recoveiry  outside 
the  pleadings.     Smith  t.  O.  V.  By.  Co.,  80 
Vt  208,  67  AU.  635.     But  the  exception  to 
to  this  Instruction  was  not  put  upon  this 
ground,  but  upon  the  ground  that  it  embodied 
an  erroneous  statement  of  law.   The  court  did 
not  cliarge  in  express  terms  that  it  was  the 
defendant's  duty  to  keep  the  gate  closed;  but 
It  was  the  plain  import  of  the  instruction  that 
this  duty  rested  on  the  defendant  and  that 
Its  failure  therein  would  amount  to  a  failure 
to  "maintain"  a  sufficient  fence  at  that  point 
This  view  is  supported  by  courts  of  great  re- 
qiectabilltjr.    Nevertheless  we  do  not  think 
It  is  sound.    The  gate  was  provided  for  the 
use  and  benefit  of  the  plaintiffs.    The  defend- 
ant made  no  use  of  It  and  derived  no  advan- 
tage from  it    We  cannot  regard  an  open  gate 
as  an  insufficiency  in  the  fence.    If  it  and 
its  fastenings  were  "good  and  sufficient"  with- 
in the  meaning  of  the  law,  the  duty  of  keep- 
ing It  closed  was  upon  the  plaintiffs,  and  the 
fact  that  it  was  found  open  is  not  enough  to 
impute  negligence  to  or  establish  liability 
on  tbe  part  of  the  defendant  This  view  seems 
to   be  su{^K>rted  by  the  weight  of  authority 
and    harmonizes  better  with  our  statutory 
provisions.     Megrue  v.  Lennox,  69  Ohio  St 
479,  62  N.  n  1022;  Swans<Hi  v.  Chicago,  M. 
&  St.  P.  B.  Co.,  7»  Minn.  398,  82  N.  W.  670, 
4&  liu  B.  A.  625;  Adams  v.  Atchison,  T.  &  S. 
F".  R.  Ca,  46  Kan.  161,  26  Pa&  439 ;  Diamond 
Brick  Co.  v.  N.  Y.  Cent  ft  H.  R.  B.  Co.,  55 
II un,  605,  7  N.  T.  Supp.  868.    See,  also,  other 


etc.,  R.  Co.,  49  li.  R.  A.  625. 

[S,  6]  The  instruction  was  manifestly 
harmful,  and  the  exception  to  it  wHl  have  to 
be  sustained  unless  it  was  waived  or  vitiated 
by  what  followed.  After  the  exception  was 
taken,  the  court  gave  a  supplemental  charge 
on  this  and  other  subjects.  At  the  close  of 
this  supplemental  charge,  the  defendant  at- 
tempted to  except,  saying  merely,  "May  our 
exception  be  noticed  to  the  supplemental 
charge?"  To  which  the  court  replied,  "Yes." 
It  is  apparent  that  tUs  exception  was  not 
sufficiently  explicit  to  be  available,  for  It 
did  not  point  out  which  of  the  several  mat- 
ters covered  it  referred  to.  The  general  rule 
is  that  when  a  supplemental  Instruction  is 
given  on  a  point  excepted  to  In  the  original 
charge,  the  exception  must  be  renewed  or 
the  supplemental  Instruction  will  be  regard- 
ed as  satisfactory  and  the  error,  If  any,  cur- 
ed. Davis  T.  a  V.  By.  Co.,  88  Vt  460,  92 
AtL  973.  But  here  the  supplemental  charge 
was  not  a  correction  or  modification  of  the 
origlual  charge,  but  a  reiteration  of  it  In 
the  drcomstances  shown,  the  defendant  is 
entitled  to  the  benefit  of  his  original  exce$>- 
tlon,  though  it  failed  in  its  attempt  to  re- 
new it 

Judgment  reversed,  and  cause  remanded. 


an  Vt  «K) 
FORD  et  aL  v.  HBRSEY  et  aL 
(Supreme  Court  of  Vermont     Chittenden. 
Nov.  6,  1918.) 

1.  Appkai.  and  Ebbob  «=>959(2>— Abusk  of 

DiSCBETION — RKVIKW. 

The  Supreme  Court  will  not  Interfere  with 
an  order  of  chancellor  denying  a  motion  for 
leave  to  file  a  cross-bill  during  trial,  unless  there 
is  a  clear  case  of  abuse  of  discretion. 

2.  Apfkai.  and  Ebbob  4=>1048(5)— Habicless 

EBSOB— EVIDENCK. 

A  question  asked  but  not  answered  could  not 
have  resulted  In  prejadice  to  the  exceptant 
8.  Appbal  and  Ebbob  ®=>230— Mattebs  Bx- 
viewablb— timelt  objection. 

Exceptions  to  questions  asked  a  witness, 
made  after  questions  were  answered,  cannot  be 
considered  on  appeal,  where  answers  were  re- 
sponsive and  the  record  contains  nothing  to  show 
questions  were  answered  before  objection  could 
have  been  interposed. 

Appeal  in  Chancery,  Chittenden  County; 
Frank  L.  Fish,  Chancellor. 

Suit  by  Mattie  U.  Ford  and  another 
against  Harvey  Hersey  and  others  to  set 
aside  deeds  from  plaintiffs  to  defendant 
which  defendant  was  alleged  to  have  altered 
after  execution,  having  obtained  possession 
of  them  without  the  consent  of  plaintiffs  and 
placed  them  on  record.  Thereafter  defend- 
ant sold  part  of  the  premises  covered  by  the 
deeds  to  defendants  Smith.  Decree  for  plain- 
tiffs, and  the  defendants  appeal.  Altered, 
affirmed,  and  remanded,  with  directions. 

Argued  before  WATSON,  O.  J.,  and 
HASBI/TON,  POWERS,  TAYLOR,  and 
MILKS,  JJ. 
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Edward  H.  Deavltt,  of  Montpeller,  and  J. 
Ward  Carver,  of  Barre,  for  appellant  Hersey. 

Erwln  M.  Harvey,  of  Montpeller,  for  appel- 
lants Smith. 

V.  A.  Bullard  and  Sherman  R,  Monlton, 
both  of  Burlington,  for  aK>ellees. 

WATSON,  0.  J.  [1]  It  Is  aaid  that  the 
decree  rendered  below  gives  no  consideration 
to  the  matters  sought  to  be  brought  into 
the  case  by  the  moti<xi  of  defendant  Hersey 
for  leave  to  flle  a  cross-bill,  and  that  in  the 
circumstances  of  the  case  the  denial  of  the 
motion  was  an  abuse  of  discretion,  and  con- 
sequently an  error  which  this  court  will  cor- 
rect The  principle  here  invoked  is  well  un- 
derstood, but  to  make  it  applicable  a  clear 
case  of  such  abase  must  be  made  to  appear. 
Our  attention  is  called  to  the  fact  that  it 
appears  from  the  transcript  that  when  the 
consideration  or  inducement  for  the  deeds  of 
April  6,  1904,  was  under  consideration  and 
Hersey  was  testlfyinig  concerning  the  matter 
be  was  asked  whether  there  was  any  other 
considetatioa  or  inducement  for  making 
those  deeds.  Whereupon  counsel  for  plain- 
tiffs objected  on  the  ground' that  it  went  to 
those  prior  conveyances,  which  could  not  be 
done  in  the  absence  of  a  cross-bill ;  and  that 
it  was  not  material  to  any  issue  in  the  case. 
The  answer,  which  was  in  the  negative,  was 
received  and  exception  saved  by  plaintifls. 
The  direct  examination  continued,  and,  so 
far  as  it  appears,  the  course  of  it  was  not 
changed  by  reason  of  this  objecticm  and  ex- 
ception. The  master's  r^)ort  shows  that  th9 
case  was  heard  on  the  evidence  in  December, 
1915,  closing  on  the  20th;  ttiat,  after  the 
taking  of  testimony  was  thus  concluded,  a 
further  hearing  was  granted  by  the  master, 
at  Hersey's  request  for  the  purpose  of  receiv- 
ing more  evidence,  and  such  hearing  was 
had  on  the  27th  day  of  July,  1916.  The  mas- 
ter's report  was  filed  on  August  2,  1917,  and 
exceptions  thereto  were  filed  by  all  the 
defendants  on  the  l&th  day  of  the  same 
month.  The  motion  by  Hersey  for  leave  to 
flle  the  soK»Ued  cross-bill  was  in  fact  a 
motion  for  leave  to  flle  a  certain  paper  then 
presented,  consisting  of  an  amendment  to  his 
answer  by  way  of  allegations  of  new  matter, 
and  a  cross-bill  praying  for  specific  and  for 
general  relief,  all  of  great  length  and  sworn 
to  by  him  on  November  9,  1917.  Ck>nsequent- 
ly  this  action  was  not  presented  to  the  chan- 
cellor at  the  earliest  until  the  day  last  nam- 
ed, which  was  nearly  two  years  -  after  the 
aforementioned  objection,  based  upon  the 
want  of  a  cross-bill,  was  made.  The  addi- 
tional allegations,  except  as  to  change  of 
counsel  and  prejudice  of  the  master  present- 
ly to  be  noticed,  show  nothing  not  fully 
known  to  Hersey  when  be  made  answer  to 
the  bill.  It  is  alleged  therein,  however,  that 
be  told  all  such  additional  facts  to  his  coun- 
sel before  the  latter  drew  the  answer,  but 
that  they  were  not  included,  and  many  of 


them  were  not  shown  In  evidence.  It  Is  a 
part  of  the  new  allegations  that,  during  the 
progress  of  the  hearing  before  the  master, 
Hersey  became  dissatisfied  with  the  hsndllng 
of  his  case,  dismissed  his  counsel,  and  pro- 
cured the  service  of  new  counsel;  that  the 
failure  to  bring  out  such  additional  facts 
and  the  change  of  Counsel  created  prejudice 
In  the  master's  mind  against  Hersey,  by  rea- 
son whereof  the  master  did  not  give  proper 
consideration  to  the  evid^ice  adduced  by 
him,  and  found  against  the  evidence  in  the 
case. 

Just  when  the  change  of  counsel  took  place 
does  not  appear;  but  it  was  prior  to  the 
hearing  had  before  the  master  in  July,  1916. 
On  that  occasion  Hersey  was  represented  by 
the  new  counseL  So  if  there  was  neglect  of 
duty  by  his  former  solicitors  in  the  respect 
named,  the  hearing  of  the  case  on  the  merits 
was  concluded  by  the  new  solicitor,  who 
thereafter  had  charge  of  the  matter  without 
applying  for  leave  to  take  steps  remedying 
the  effect  of  the  alleged  neglect  of  duty,  until 
at  least  a  year  and  four  months  after  his 
employment  and  some  three  montlis  after 
the  report  and  exceptions  thereto  were  filed, 
and  immediately  preceding  the  rendition  of 
tbe  decreek  The  record  disclosea  no  attempt 
to  explain  this  delay  In  making  the  ai^Iica- 
tlon.  Tbe  full  scope  and  purpose  of  the  mo- 
tion are  realized  when  we  notice  that  one  of 
the  special  prayers  of  the  proposed  cross-bill 
is  that,  on  account  of  the  prejudice  and  bias 
of  the  master,  a  retrial  may  be  had  of  the 
(acts  and  issues  Involved  in  the  case,  and 
that  such  retrial  may  be  had  before  the  dias- 
oellor.  Nothing  is  shown  of  record  reason- 
ably aobjectlng  the  master  to  criticism  in 
the  respect  named.  So  far  as  appears,  lie 
performed  bis  duties  fairly,  fearlessly,  hon- 
estly, and  well.  By  the  third  and  fourth 
paragraphs  of  tlie  decree,  the  chancellor  very 
properly  disposed  of  the  motion  by  denying 
it,  and  there  was  no  abuse  of  discretion  In 
■o  doing: 

In  bis  direct  examination  in  defense  Mae- 
sey  testified  that,  at  the  time  he  gave  the 
two  deeds  to  plaindff  Mattle  H.  Ford,  there 
were  several  other  matters  which  were  on- 
barrassing  him.  In  cross-examination  be 
testified  that  the  property  in  question  In  the 
town  of  Barre  was  deeded  to  him  by  <»'e 
Payne.  He  was  then  asked  whether  Payne 
embarrassed  him,  and  answered,  "That  was 
all  settled."  Being  asked  if  Payne  was  one 
of  the  gentlemen  who  was  embarrassing  him, 
he  answered; 

"Not  in  1905.  Q.  About  that  timeT  A.  live 
years  before  tiiat.  Q.  When  did  yon  get  settled 
up  with  Payae?    A.  When  that  deed  was  glTen." 

Thereui>on  his  counsel  objected  on  the 
ground  of  Immateriality  because  of  remote- 
ness, and  an  exception  was  noted.  The  next 
question  related  to  the  same  subject-matter, 
and  an  exception  was  saved;  but  the  question 
was  not  answered.  He  was  adced  whether  the 
Payne  Ciise  was  tried  before  Mr.  Senter  as 
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master,  and  answered  in  the  afflrmatiTe.  Ob- 
jection was  then  made  and  exertion  noted. 
He  was  further  asked  whether  he  had  had 
some  experience  in  making  erasures  in  deeds 
prior  to  1004.  Objection  was  made  to  the 
question,  but  no  exception  was  saved  to  the 
ruling. 

[2, 3]  It  is  argued  that,  since  one  much 
ctmtested  question  in  the  suit  at  bar  was 
whether  Hersey  made  erasures  in  the  two 
deeds  in  controversy,  as  alleged  in  the  bill, 
the  foregoing  evidence  relating  to  the  Payne 
matter  was  pressed  for  the  purpose  of  creat- 
ing prejudice  In  the  njind  of  the  master 
against  him  by  insinuating  that  he  made 
erasures  In  a  matter  entirely  immaterial 
here,  and  the  reception  of  the  evidence  in  the 
drcumstances  was  error.  The  question  ask- 
ed but  not  answered  could  not  liave  result- 
ed in  prejudice  to  the  exceptant  This  leaves 
the  two  exceptions  taken  after  the  qnestlons 
bad  been  answered.  The  record  contains 
nothing  showing  that  either  of  these  ques- 
tions was  answered  before  an  objection  could 
have  beat  interposed,  and  it  will  not  be  pre- 
sumed. The  answers  given  were  responsive 
to  the  questions,  and  the  exceptloos  were  too 
late  to  be  availing.  State  v.  Ward,  (U  Vt 
163,  IT  AtL  483;  State  t.  Fitzgerald,  72  Vt 
142,  47  AtL  403;  State  ▼.  Powersi  72  Vt  168, 
47  Aa  830. 

Hersey  was  asked  In  direct  examlnatloa 
what  wages  the  plaintUT  Harry  It.  Ford  re- 
ceived from  hU  dllTexent  employers  while  he 
was  living  at  the  witness'  home.  The  mas- 
ter ruled,  excluding  evidence  of  this,  char- 
acter pointing  to  the  time  prior  to.  1904,  when 
the  deeds  were  given  by  the  latter  to  Mrs. 
Ford,  and  an  exception  was  noted.  An  otter 
was  made  to  show  the  actual  amount  of 
money  paid  In  to  the  witness  by  Harry  Lw 
while  he  lived  In  the  family  there  with  the 
witness,  the  amount  per  week,  and  the  dif- 
ferent amounts  from  the  time  he  went  there 
and  during  the  time  he  lived  there.  This 
offer  was  excluded  and  exception  saved.  The 
offer  did  not  tndude  a  statement  of  the 
amount  which  defendant  purposed  to  show 
was  paid  In  either  as  a  whole  or  at  the  dif- 
ferent times.  The  object  of  the  evidence 
which  defendant  was  trying  to  introduce 
was  to  show  the  sum  total  and  the  different 
sums  so  paid  in,  not  the  f&ct  of  there  being 
money  paid  In  by  Harry  L.  This  being  so,  we 
cannot  say  that  any  harm  resulted  to  de- 
teidants  from  the  ruling,  and  the  excepticm 
Is  without  force. 

Defendants  Smith  to<A  exceptions  to  the 
report  and  an  appeal  from  the  decree;  but 
In  argument  they  only  ask  that  the  i>ayment 
to  them  by  the  plaintiffs  of  the  $1,100  and 
interest  mentioned  in  the  decree  be  made 
secure  by  the  terms  of  the  decree.  In  this 
respect  the  decree,  as  rendered.  Is  based  upon 
the  principle  that  he  who  seeks  equity  must 
do  equity.  Whether  this  rule,  as  generally 
applied,  ext^ds  far  Plough  to  affect  the  mat- 


ters in  which  defendants  Smith  are  liere 
particularly  Interested,  we  need  not  inquire; 
for  not  only  are  the  plaintiffs  sattsfled  with 
its  application  as  made  by  the  chancellor, 
but  consent  that  the  provisions  in  this  re- 
spect be  made  more  specific,  as  desired  by 
the  Smiths,  If  they  can  be  and  the  decree  in 
its  general  provisions  remain  unchanged. 
By  the  decree,  the  deed  therein  specified  as 
given  to  them  by  defendant  Hersey  Is  "ad- 
Judged  to  be  null  and  void  and  of  no  effect, 
and  la  ordered  to  be  expunged  from  the  land 
records,  provided  and  on  condition  that  the 
plaintiffs  pay  to  said  defendants"  Smith 
the  sum  specified,  within  a  time  limited,  with 
interest  thereon,  etc.  That  such  payment 
may  be  secure  as  desired  by  the  Smiths, 
and  as  consented  to  by  the  plalnttffa,  this 
pArt  of  the  decree  should  be  so  amended  as 
to  have  an  alternative  provldon  to  the  effect 
that  if  the  said  sum  with  Interest  thereon  be 
not  paid  as  there  ordered,  within  the  new 
time  limited  therefor,  relief  to  the  plaintiffs 
as  against  the  said  deed  from  Hersey  to  de- 
fendants Smith  is  denied,  and  the  UU  dis- 
missed as  to  the  latter  with  their  costs. 
When  thus  amended,  the  decree  In  this  re- 
gard wUl  conform  tu  substance  to  decrees 
as  sometimes  rendered,  when  based  upon 
the  equitable  principle  mentioaed,  and  be 
sufBdently  protective  of  the  rights  of  the 
parties. 

The  decree  is  altered  to  conform  to  the 
viewB  above  expressed,  and,  being  so  alter- 
ed, it  Is  affirmed  and  cause  remanded.  Let 
a  new  time  t>e  fixed  within  which  the  pay- 
meat  shall  be  made  by  the  plaintiffs  to  de- 
fendants Smith. 


(M  Vt,  601) 
SKATBB.  et  aL  v.  lANO  et  al. 

(Supreme  Conrt  of  Vermont     Orieans.     Nov. 
10,  191&) 

1.  Vendob  aitd  Pubchaseb  ^=3314(1)— Rbkb- 

nlES  or  VkRDO»— PUEADINO. 

Bccovery  of  purchase  price  by  vendor,  on 
an  executory  contract  under  seal  may  be  bad 
under  a  general  count 

2.  Vendob-  and    Pcrohabkb  4=9302— firaa- 
DiES  or  Vendob — ^Meabtjbb  ot  Daicaqks. 

Where  a  vendee  under  a  c<»tTact  for  the 
sale  of  land  takes  and  retains  posseasian  and 
the  promise  to  pay  is  absolute,  recovery  of  the 
parcnaBe  price  should  be  allowed,  and  vendor  is 
not  confined  to  an  action  for  damages. 

3.  Vendob  and  Pubchaseb  93>269  —  Rsmk- 
dies  or  Viindob. 

When  default  is  made  on  an  executory  con- 
tract for  the  sale  of  land,  the  vendors  may  pro- 
ceed in  equity,  bring  ejectment  or  sue  for  gen- 
eral damages  or  to  recover  the  purchase  money. 

4.  HnsBAND  AND  WiTB  4=>79  —  Rights  or 
Wits— Contbacts. 

A  married  woman  can  make  contracts  and 
bind  herself  and  her  property  at  law  only  so 
far  as  the  statute  authorizes  her  to  do  so. 

5.  Husband  and  Wife  «=>70  —  Riohts  or 
Wife— Common  Law. 

When  a  married  woman  enters  Into  a  con- 
tract affecting  proi>erty  not  held  to  her  sole 
and  separate  uset  her  responsibili^  is  to  be 
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measared  by  the  common  law,  and  not  by  the 
atatnte. 

6.  Httbband  and  Wm  «=9llO  —  Sepabat* 

ESTATS. 

The  real  estate  of  a  wife  is  not  held  to  bet 
aole  and  separate  use,  except  where  there  ij 
Bome  provision  so  limiting  it  in  the  contract, 
deed,  or  decree  by  which  she  acquires  it. 

7.  Husband  and  Wotj  4=379  —  Bightb  of 
Wife— Contra  era. 

Under  G.  L.  3521,  the  capacity  of  a  married 
woman  to  make  contracts  is  general,  capacity 
being  the  rule,  and  incapacity  the  exception. 

8.  Husband  and  Wira  «=»86  —  Riohts  or 
Wife!— Purchase  of  Reai.tt. 

Under  O.  Ia  3521,  a  married  woman  may 
boy  real  estate  and  bind  herself  for  its  payment, 
and  that  she  has  no  separate  estate  does  not 
affect  her  personal  liability. 

9.  Husband  and  Wife  e=9l6&-SuBErTBHXP 
FOB  Husband. 

Where  husband  and  wife  deeded  land  to 
plaintiffs  in  consideration  of  plaintiffs'  assum' 
mg  or  paying  husband's  debU,  and  plaintiffs 
gave  wife  a  contract  by  which  they  agreed  to 
sell,  and  she  to  buy,  the  land  for  a  certain  sum, 
specified  as  the  amount  of  husband's  debts,  tht; 
contract  was  not  invalid  as  malting  wife  surety 
for  her  husband's  debts,  contrary  to  P.  S.  3039 
(G.  L.  3523),  provided  she  contracted  under  ar- 
rangement with  her  husband  that  she  could 
have  what  she  could  save  out  of  the  pi«pert7 ; 
for  in  such  case  the  debt  would  be  hers,  although 
it  resulted  in  the  payment  of  his  debt. 

10.  Trial  «=>177  —  Motion  fob  Directed 
Verdict  bt  Both  Parties— Questions  fob 

JUBT. 

In  an  action  against  a  married  woman  on  a 
contract  for  tiie  purchase  of  realty,  that  each 
party  moved  for  a  verdict  does  not  amount  to 
a  consent  to  take  the  case  from  the  jury  where 
defendant  requests  submission  on  the  issue  of  de- 
fendant's relation  to  the  debt. 

11.  Appeal  and  Error  «=»231(8)— Rbbebta- 
TiON  of  Exceptions— Necessitt. 

Grounds  for  the  granting  of  a  motion  for 
a  verdict  not  made  below  will  not  be  considered 
on  appeal  from  refusal  to  grant  motion. 

12.  Husband  and  Wife  «=>23  —  Wife  as 
Agent— Agent's  Individual  Liabilitt. 

A  married  woman  acting -as  agent  for  her 
husband  as  a  disclosed  principal  may  bind  her- 
self by  contract  in  her  own  name. 

13.  Pleading  9=»380— Issues. 

Evidence  is  inadmissible  when  outside  the 
issues  made  by  the  pleadings. 

Exceptions  from  Orleans  CSonnty  Court; 
Frank  L.  Fish,  Judge. 

Action  by  H.  T.  Seaver  and  others  against 
Lillian  A.  Lang  and  others.  Verdict  for 
plaintiffs,  and  defendants  bring  exertions. 
Reversed  and  remanded. 

W.  W.  Reirden,  of  Barton,  and  B.  A-  Cook, 
of  Lyndonvllle,  for  plaintiffs. 

Williams  &  Smith,  of  Newport,  and  F.  D. 
Thompson,  of  Barton,  for  defendants. 

POWEBS,  J.  In  the  spring  of  1914  the 
late  Frank  Lang  held  title  to  certain  proper- 
ty in  Barton.  It  consisted  of  a  village  lot 
and  residence  thereon  occupied  by  him  and 
his  family,  called  the  home  place;  a  bam 
on  the  fair  ground  near  by,  called  the  Hol- 
der bam,  and  a  pasture  called  the  Brown 
pasture.    He  also  owned  two  valuable  hors- 


es, one  a  mare  called  Delisle,  and  the  other 
a  stallion  called  Chllds.  This  property  was 
all  mortgaged  to  the  Barton  SavlDgs  Bank 
&  Trust  Company  to  secure  Lang's  debts  to 
the  amount  of  over  $4,000.  He  owed  other 
notes  and  bills  to  various  parties,  on  some 
of  which  suits  had  been  brought  and  his 
e<lulty  In  the  property  mentioned  or  some  of 
it  attached.  With  his  affairs  In  this  sit- 
uation, he  accepted  a  position  in  Wisconsin, 
and  went  there,  leaving  his  wUe  and  fam- 
ily in  Barton  liylng  in  the  home  place. 
Soon  after  his  departure  other  attachments 
were  put  onto  his  property,  and  finally 
Mrs.  Lang,  the  defendant,  set  herself  to  the 
task  of  straightening  out  the  tangle  in  her 
husband's  affairs,  and  saving  what  she  could 
out  of  the  property.  After  some  discussion, 
the  following  arrangement  was  entered  in- 
to between  the  plaintiffs  and  Mrs.  Lang,  who, 
as  evidence  tended  to  show,  acted  upon  the 
authority  and  approval  of  her  husband:  Mr. 
Seaver  took  the  Brown  pasture  at  $1,250, 
and  he  and  Mr.  Reirden  took  the  Holder 
bam  at  |1,500;  both  these  sums  being  paid 
partly  in  money  and  partly  In  canceled  debts 
against  Lang.  The  money  involved  was 
used  to  pay  other  debts  against  him.  These 
two  properties  were  conveyed  by  deed,  and 
the  transactions  were  final.  Then  Lang  and 
his  wife  deeded  the  home  place  to  Seaver, 
who  Immediately  conveyed  a  third  interest 
therein  to  each  of  the  other  plaintiffs.  The 
latter,  having  paid  or  assumed  the  other 
Lang  debts,  gave  Mrs.  Lang  a  land  contract 
for  the  home  place,  which  she  had  occupied 
all  the  time,  and  which  she  continued  to 
occupy  until  her  death  as  hereinafter  stated. 
The  foregoing  arrangement  was  one  transac- 
tion only;  the  deed  of  the  home  place  and 
the  contract  to  Mrs.  Lang  being  successive 
steps  in  it.  The  contract  was  nothing  more 
than  an  arrangement  to  secure  the  amount 
specified  as  the  purchase  price  therein.  By 
its  terms  the  plaintiffs  agreed  to  sell  to 
Mrs.  Lang,  and  she  agreed  to  btiy,  the  home 
place  for  $4,492.83,  payable  on  demand  with 
interest  annually.  The  plaintiffs  ag;reed 
therein  that  on  payment  of  this  sum  and 
compliance  with  her  other  agreements  there- 
in they  would  convey  to  Mrs.  Lang  the  prem- 
ises by  warranty  deed.  The  amount  speci- 
fied as  the  purchase  price  was  the  remainder 
of  the  Lang  debts,  paid  or  assumed  by  the 
plaintiffs,  as  they  then  figured  It. 

Lang  died  in  1016,  and  left  an  Insurance, 
$1,600  of  which  was  payable  to  Mrs.  Long. 
This  suit  is  brought  for  the  recovery  of  the 
sum  specified  as  the  purchase  price  in  the 
land  contract,  and  the  insurer  is  summoned 
as  trustee.  Mrs.  Lang  died  after  the  trial 
below,  and  her  administrator  is  here  defend- 
ing. The  declaration  was  in  the  common 
counts,  and  the  plea  was  the  general  issue. 
The  court  below  ordered  a  verdict  for  the. 
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plaintiffs,  and  the  case  la  here  on  the  de- 
fendant's exceptions. 

[1]  When  the  land  contract  was  offered  In 
evidence,  the  defendant  objected  on  the 
grounds  that  It  was  an  execntory  contract 
merely,  and  that  It  was  under  seal,  for  each 
of  which  reasons  recovery  could  not  be  had 
under  the  common  counts.  On  the  first  of 
these  propositions  the  defendant  cites  He- 
menway  v.  Smith,  28  Vt  701.  Just  what  the 
court  decided  In  that  case  was  this:  That 
the  plaintiff  there  could  not  recover  the 
amounts  which  the  defendants  agreed  to  pay 
him  for  an  assignment  of  an  execntory  con- 
tract of  purchase  of  the  so-caUed  Gould 
farm,  under  a  declaration  containing  only 
the  general  counts  there  used.  But  It  ap- 
pears that  these  were  only  three  In  number, 
one  for  money  had  and  received,  another 
for  use  and  occupation,  and  the  third  for 
money  lent  and  accommodated.  None  of 
these  was  adapted  to  a  case  of  the  kind  then 
at  bar.  So  the  decision  goes  no  further  than 
the  one  in  Werth^m  v.  Fidelity  &  Casualty 
Co.,  72  Vt  326,  47  AU.  1071.  The  origin 
and  ^owth  of  the  so-called  common  counts 
forms  an  interesting  chapter  In  the  develop- 
ment of  our  system  of  pleading;  but  it  is 
enough  here  to  say  that  new  counts  have 
been  from  time  to  time  added  to  the  com- 
mon counts  until  there  Is  now  in  use,  in 
some  parts  of  the  state  at  least,  a  printed 
form  containing  a  general  count  adapted 
to  a  case  of  this  kind.  It  must  be  admit- 
ted that  this  declaration  did  not  originally 
contain  any  such  count  But  this  defect  was 
remedied  by  an  amendment. 

[2,  3]  In  this  connection  it  is  further 
ni^ed  that  a  vendor's  remedy  at  law  in  a 
case  like  this  Is  an  action  for  damages  for 
the  breach  of  the  executory  contract,  and 
that  the  sum  specified  cannot  be  recovered, 
but  only  damages  represented  by  the  differ- 
ence between  the  purchase  price  and  the 
value  of  the  premises.  There  are  cases  ap- 
parently holding  this  doctrine.  So  far  as 
those  are  at  hand,  they  are  cases  where  the 
vendor  retains  the  possession.  In  such 
cases  the  rule  just  referred  to  may  afford 
compensation.  But  where  the  vendee  takes 
and  retains  possession,  and  the  promise  to 
pay  Is  positive  and  absolute,  and  the  posi- 
tion of  the  parties  is  unaffected  by  fore- 
closure or  other  proceedings,  recovery  of 
the  purchase  price  should  'be  allowed.  To 
refuse  it  would  be  to  Ignore  the  plain  terms 
of  the  engagement  The  contract  before  ns 
contains  a  direct  and  absolute  promise  to 
pay.  In  such  a  case  we  assert  the  rule  ap- 
proved in  Walte  v.  Stanley,  88  Vt  407,  92 
AtL  6S3,  taken  from  Hansbrough  v.  Peck, 
5  Wall.  497,  18  I*  Ed.  520.  When  Mrs.  Lang 
defaulted,  the  plaintiffs  had  several  remedies 
available:  They  could  proceed  in  equity,  as 
was  done  in  Paine  ▼.  McDowell,  71  Vt  28, 
41  Atl.  1042;  they  could  bring  ejectment,  as 
was  done  in  Reyiiolds  v.  Bean,  91  Vt.  247, 


90  Atl.  1013 ;  they  could  sue  for  general 
damages,  as  was  done  in  Allen  v.  Mohn,  86 
Mich.  328,  49  N.  W.  52,  24  Am.  St  Rep.  126; 
or  they  could  sue  for  the  purchase  money; 
See  Arbuckle  v.  Hawks,  20  Vt  538. 

Assuming  that  the  plaintiffs  had  done  all 
that  the  contract  required  of  them,  there 
was  nothing  for  the  defendant  to  do  but  pay 
the  money.  Under  our  simplified  system  of 
pleading,  if  not  before,  this  could  be  re- 
covered under  an  appropriate  general  count 
Such  a  count  was  allowed  to  be  filed  as  an 
amendment  to  the  original  declaration.  No 
qifestlou  as  to  the  sufficiency  of  this  new 
count  Is  before  us,  as  the  only  exception 
saved  was  to  the  action  of  the  court  In  al- 
lowing It  to  be  filed.  And  In  this  there  was 
no  error.    G.  I*  1796. 

Nor  can  the  contention  be  sustained  that 
the  damages  are  to  be  measured  by  the  differ- 
ence between  the  value  of  the  premises  and 
the  purchase  price.  The  damages  are  con- 
pensatory.  Whatever  the  rule  might  be 
when  a  purchaser  surrenders  the  possession 
or  the  vendor  secures  it,  when,  as  here,  the 
purchaser  holds  the  possession  and  manifests 
a  purpose  to  continue  to  hold  it,  the  recovery 
i«i  the  amount  due  on  the  contract 

At  the  dose  of  the  evidence,  the  defendant 
moved  for  a  verdict,  and,  the  motion  being 
overruled,  excepted. 

One  of  the  grounds  relied  upon  In  support 
of  this  motion  is  that  the  defendant,  being  at 
the  time  a  married  woman,  and  It  not  being 
provided  in  the  contract  that  the  home  place 
was  to  be  conveyed  to  her  sole  and  separate 
use,  was  Incapable  of  making  this  executory 
contract  and  thereby  binding  herself  and  her 
property. 

[4,  S]  In  the  consideration  of  the  qnestlon 
thus  raised,  it  must  constantly  be  kept  in 
mind  that  a  married  woman  can  make  con- 
tracts and  bind  herself  and  property  at  law 
only  so  far  as  the  statute  authorizes  her  to 
do  so.  Nor  should  we  forget  that  our  hold- 
ings are  that,  when  a  married  woman  enters 
Into  a  contract  affecting  property  not  held  to 
her  sole  and  separate  use,  her  responsibility 
la  to  be  measured  by  the  common  law,  and 
not  by  the  statute.  Rowley  v.  Shepardson, 
83  Vt  167,  74  Atl.  1002,  188  Am.  St  Rep. 
1078;  First  Nat  Bank  v.  Sertoli,  87  Vt  297, 
89  Atl.  359,  Ann.  Cas.  1917B,  590;  Barrows 
V.  Dugan's  Estate,  88  Vt.  441,  92  Atl.  927; 
French  v.  Slack,  89  Vt  614,  96  Atl.  6. 

The  determinating  question  then  Is  this: 
Is  this  contract  one  affecting  property  not 
held  to  the  sole  and  separate  use  of  the  wife 
within  the  meaning  of  this  rule? 

[I]  That  the  home  place  was  not  then  or 
thereafter  to  become  property  held  to  the 
sole  and  separate  use  of  Mrs.  Lang  Is  ap- 
parent; for  the  real  estate  of  a  wife  Is  not 
so  held  except  It  be  that  there  Is  some  pro- 
vision so  limiting  It  In  the  contract,  deed,  or 
decree  by  which  she  acquires  it    Alnger  v. 
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Wblte^B  A&tt'Z,  85  Vt  446,  82  Atl.  eee.  That 
■  married  woman  was  not,  at  common  law, 
liable  upon  an  execatory  contract  like  tbis, 
la  not  to  be  doubted.  13  B.  G.  Ij.  1281 ;  Waiv 
ren  t.  Costello,  100  Mo.  338,  Id  S.  W.  20,  32 
Am.  St.  Rep.  660;  1  BenJ.  Sales,  I  84.  TUB 
resulted  from  her  general  incapacity  to  con- 
tract, under  which  ahe  could  not  create  a 
▼aUd  debt  against  herself  (Farrar  v.  Besaey, 
24  Vt  80),  or  ratify  one  thus  attefiipted  after 
she  became  single  (Hayward  T.  Baiter,  62 
Vt  420,  36  Am.  Rep.  762). 

[/,  8}  But  under  our  statute  (O.  U  8821) 
the  capacity  of  a  married  woman  to  majce 
contracts  is  general.  Capacity  Is  the  rule, 
and  incapacity  the  exception.  Sbe  taay  con- 
tract Mke  a  single  woman,  except  as  forbid- 
den by  the  statute  (Bartholomew  t.  Allen- 
town  Nat  Bank,  260  Pa.  600,  103  Att.  054 ; 
Anderson  t.  Citizens'  Nat  Bank,  88  Ind.  App. 
100,  76  N.  E.  811),  and  except  as  forbidden 
by  the  holdings  referred  to  (Barrows  r.  Dn- 
gan's  Estate,  88  Vt  441,  02  Atl.  027).  Under 
such  a  statute — the  last-named  exception 
aside— a  married  woman  may  buy  real  es- 
tate on  credit  and  bind  herself  for  its  pay- 
ment (21  Cyc.  1318),  and  the  fact  that  she 
did  not  have  a  separate  estate  would  not 
affect  her  personal  liability  (Barrows  t.  Du- 
gan's  Ebtate,  supra). 

An  examination  of  our  cases  above  referred 
to  shows  that  they  are  founded  upon  the 
necessity  of  protecting  the  marital  rights  of 
the  husband  in  the  real  estate  of  the  wife. 
Such  rights  are  still  recognized  and  protect- 
ed, and  cannot  be  taken  away  without  his 
consent  But  unless  this  contract  was  valid, 
the  husband  never  acquired  any  marital 
rights  under  it  To  assert  that  his  marital 
rights  attached  to  the  home  place  under  the 
contract  here  in  question  is  to  assert  the 
validity  of  that  contract.  If  the  contract  is 
not  valid.  It  is  wholly  void.  If  it  Is  to  be 
tested  by  common-law  rules,  it  is  void,  and 
not  voidable.  Hayward  v.  Barker,  supra. 
And  if  the  contract  is  void  as  to  Mrs.  Lang, 
it  la  void  as  to  these  plaintiffs  (13  H.  C.  L. 
1254),  and  void  as  to  everybody  whose  rights 
would  be  affected  by  it  if  valid  (6  R.  O.  L. 
601;  Kellogg  v.  Howes,  81  Cal.  170,  22  Pac 
600,  6  I*  R.  A.  688),  and  Lang  acquired  no 
marital  rights  under  it  It  is  not  necessary, 
then,  in  order  to  protect  the  husband's  rights 
here,  to  declare  this  contract  to  be  void  for 
want  of  capacity,  and  the  case  does  not  come 
within  the  spirit  of  our  previous  holdings. 

[9]  It  was  also  claimed  under  this  excep- 
tion that  this  contract  was  not  binding  upon 
Mrs.  Lang,  becaitse  she  thereby  became  hold- 
en  for  her  husband's  debt  which  is  express- 
ly pr<Alblted,  except  by  way  of  mortgage, 
by  P.  S.  3030  (G.  L.  8628). 

In  examining  this  question,  attention  is  to 
be  given  to  the  real  purpose  and  character 
of  the  undertaking  rather  than  its  form. 
First  Nat  Bank  t.  BertoU,  87  Vt  207,  68 


Atl.  860,  Ann.  Cas.  iei7B,  600.  As  we  have 
already  seen,  the  sum  spedfled  as  the  can- 
sideration  of  the  contract  was  the  unpaid 
balance  of  Lang's  debts.  This  was  what 
Mrs.  Lang  agreed  to  pay.  Her  evidence  tend- 
ed to  show  that  the  entire  arrangement  was 
made  by  her  under  directions  from  her  hus- 
band and  for  his  benefit  That  she  gave 
her  own  promise  or  otdlgation,  Instead  of  his 
or  a  joint  one,  is  unimportant.  Unless  the 
debt  became  her  debt  by  some  arrangement 
based  upon  a  valid  consideration  moving  to 
her,  it  remained  his,  and  her  obligation  is  in 
essence  that  of  suretyship.  Bank  v.  Bertoli, 
supra. 

But  the  evidence  on  this  branch  of  the  case 
M-as  not  all  one  way.  There  was  evidence 
tending  to  show  that  Lang  told  the  defendant 
that  she  could  have,  what  she  could  save  out 
of  the  property.  If  this  was  the  arrange- 
ment between  herself  and  her  husband,  and 
she  contracted  with  the  plaintiffs  with  that 
end  in  view  and  on  her  own  account  and 
for  her  own  benefit  then  the  debt  was  hers, 
and  not  her  husband's,  though  It  resulted  or 
was  to  result  in  the  payment  of  his  debt  In 
such  drcumstancee,  after  the  contract  with 
the  plaintiffs,  Lang's  rights  in  the  property 
were  marital  only;  whereaa  prior  to  that 
contract  her  rights  in  the  property  were 
marital  only.  With  this  conflict  In  the  evi- 
dence. It  was  not  error  to  overrule  the  de- 
fendant's motion  BO  far  as  it  dq;>ended  upon 
this  point 

[10]  The  plaintiffs  also  moved  for  a  ver- 
dict at  the  close  of  the  evidenca  Just  what 
took  place  in  this  connection  is  shown  by 
the  transcript  which  la  referred  to  and  made 
controlling.  It  was  this:  The  court  asked 
defendant's  counsel  what  question  there  was 
for  the  Jury,  and  the  latter  replied,  "1  don't 
think  there  is  any,  if  the  court  takes  the 
view  of  the  law  as  we  da"  Then,  turning 
to  the  plaintiffs,  the  court  asked  If  they 
thought  there  was  any  question  for  the  Jury, 
and  they  replied  that  they  did  not,  and  that 
they  Joined  in  the  motion  and  thought  a 
verdict  should  be  ordered  for  them.  There- 
upon the  court  said,  "You  both  agree  that 
there  is  no  question  for  the  Jury,"  and  di- 
rected the  plaintiffs  to  figure  up  the  amount 
of  their  claim  immediately.  Oonnsel  for  the 
defendant  explained: 

-"I  would  like  to  qual!^  or  withdraw  one 
Btatemeat  and  that  is  that  I  thought  there  was 
nothing  to  be  submitted,  to  the  jury.  What  I 
meant  waa  that  the  plaintiffg'  evidence  shows 
that  the  defendant  if  she  aasomed  anything, 
it  was  as  surety  for  her  husband,  and  we  tiho 
claim  that  she  had  no  leg^al  capacity  to  make 
such  a  contract  in  regard  to  real  estate:  but 
if  the  court  says  that  the  plaintiCb'  evidence 
tends  to  show  that  she  did  make  a  contract 
which  she  had  a  right  to  do,  we  say  that  the  de- 
fendant's evidence  tends  to  show  that  ahe  was 
acting  as  her  husband's  agent  in  executing  (his 
land  contract  and  doing  what  she  did,  and  that 
is  a  qaestion  which  should  be  submitted  to  the 
jury,  in  addition  to  our  claim  which  shows  that 
she  simidy  waa  a  •ttret^." 
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Notwlfhstanaiiig  this,  the  court  assarted 
that  both  partlea  had  claimed  that  there  was 
DO  question  tor  the  Jur^,  and  in  this  Tlew 
ordered  a  verdict  tor  the  plaintiff.  The 
mere  fact  that  each  party  moved  for  verdict 
did  not  amount  to  consent  that  the  case 
Bhonld  be  taken  ttam  the  Jury.  It  is  only 
when  it  affirmatively  appears  that  neither 
party  wishes  to  go  to  the  jury  that  it  is  for 
the  court  to  direct  sach  verdict  as  in  its 
Judgment  the  evidence  requires.  Fitzsim- 
mons  V.  Richardson,  86  VL  229,  84  Atl.  8U. 
In  the  case  before  us  it  did  not  affirmatively 
appear  that  both  parties  asseated  to  the  pr<^ 
osltion  that  there  was  nothing  for  the  Jury. 
The  court  was  mistaken  in  its  assertion  that 
fbey  agreed  on  this  questioo.  The  defend- 
ant's assent  was  conditional.  When  her  coun- 
sel saw  the  misapprehension  of  the  court,  he 
immediately  explained  bis  position  fully  and 
clearly.  He  was  In  a  position  to  insist  that 
the  question  of  Mrs.  Lang's  relation  to  the 
debt  she  agreed  to  pay  should  be  submitted 
to  the  Jury,  and  the  question  of  agency  also, 
if  there  was  any  evidence  fairly  and  reason- 
ably tending  to  establish  it. 

It  is  here  urged  that  the  contract  presented 
.the  case  of  mutual  and  dependent  covenants; 
that  the  plaintiffs'  engagement  to  deed  and 
the  def«Mlant's  promise  to  pay  were  depend- 
ent ;  and  that  no  recovery  could  be  had  with- 
out proof  of  a  tender  of  a  deed  or  its  equiva- 
lent 

[11]  And  this  Is  urged  as  a  reason  why  the 
defendant's  motion  for  a  verdict  should  have 
been  granted.  But  the  defendant  did  not 
make  the  point  below.  The  grounds  of  her 
motion  were  there  made  qpedflc.  This  was 
not  one  of  them.  Therefore  we  wUl  not  coa> 
aider  it  Spenco'  v.  Potter's  Estate,  86  Yt  1, 
80  AtL  821.  And  for  the  same  reason  the 
defendant  will  not  now  be  heard  to  urge 
tills  ground  as  a  reason  why  the  plaintiff's 
motion  for  a  verdict  should  not  have  been 
granted. 

As  we  have  said,  the  defendant  was,  at 
the  close  of  the  evidence,  in  a  position  to  in- 
sist that  the  question  of  her  relation  to  this 
debt  be  submitted  to  the  Jury.  But  the 
plaintlfls  take  the  irasition  that  she  has  lost 
this  ri^t  through  the  inadequacy  of  her  ex- 
ceptions. When  the  court  disposed  of  the 
plaintifts'  motion  by  granting  it,  the  presid- 
ing judge  addressed  the  Jury  briefly,  ex- 
plaining the  situation,  appointed  a  foreman, 
and  directed  him  to  sign  the  plaintiffs'  vw> 
diet.  Following  this,  an  exception  was  tak> 
en  by  the  defendant  to  the  refusal  ot  the 
court  "to  snbmit  the  question  of  agency  to 
the  Jury."  So  far,  then,  no  question  but  that 
of  agency  was  saved.  But  after  the  verdict 
had  been  read  by  the  clerk,  another  excep- 
tion was  taken,  which  must  have  been  to 
the  granting  of  the  plaintiff's  motion  for  a 
verdict,  and  whic^  was  unrestricted.  In  so 
construing  the  record  before  us,  we  are  not 


unmindful  ot  the  rule  that  a  bill  of  excep- 
tions is  to  be  construed  against  the  except- 
ing party.  But  it  is  to  be  construed  reason- 
ably, and  in  a  way  to  preserve  the  rights  of 
all  parties  so  far  as  its  language  permits. 
From  the  course  of  the  trial,  the  position 
taken  and  adhered  to  by  the  defense,  and 
the  unrestricted  statements  of  the  bill  Itself, 
the  only  reasonable  construction  of  this  rec- 
ord Is  the  one  we  have  adopted. 

[12]  For  the  reasons  hereinbefore  stated, 
this  exception  is  sustained.  It  was  not  error 
to  refuse  to  submit  the  question  of  agency. 
There  are,  here  and  there  in  the  transcript, 
statements  which,  taken  by  themselves,  could 
be  taken  as  indicating  an  agency  on  the  part 
of  Mrs.  Lang;  but  the  evidence  as  a  whole 
is  not  subject  to  that  Interpretation.  One 
acting  for  a  disclosed  principal  may,  if  he 
diooses,  bind  himself.  Bradley  v.  Blandln, 
89  Vt  642,  95  AtL  894.  And  he  does  bind 
himself  when,  as  here,  the  contract  Is  in 
writing,  and  in  clear  and  unambiguous  lan- 
guage purports  to  be  the  engagement  of  the 
agent,  and  not  the  principal.  Story,  Agency, 
par.  269  et  scq.;  2  C.  J.  814;  21  R.  C.  L.  848; 
Cream  City  Glass  Co.  t.  Frledlander,  84  Wis. 
63,  54  N.  W.  28,  21  li.  R.  A.  135,  36  Am.  St 
Rep.  895;  Stackpole  v.  Arnold,  11  Mass.  27, 
6  Am.  Dec.  160;  Arfrtdson  v.  Ladd,  12  Mass. 
173;  Andrews  v.  Estes,  11  Ma  267,  26  Am. 
Dec  621;  Glealand  v.  Walker,  11  Ala.  1068, 
46  Am.  Dec.  238;  Bank  of  Rochester  v.  Mon- 
teath,  1  Denio  (N.  T.)  402,  43  Am.  Dec.  681. 

In  the  contract  before  us  the  prc«nlse  is 
Mrs.  Lang's,  not  Mr.  Lang's;  the  signature 
Is  hers,  not  his;  the  seal  is  hers,  not  his. 
In  le  Barron's  Estate,  105  Atl.  266. 

[IS]  There  was  no  error  in  excluding  the 
evidence  regarding  the  profits  made  by  the 
plaintiffs  on  the  property  when  sold.  This 
was  wholly  outside  the  issues  made  by 
the  pleadings,  and  therefore  Inadmissible. 
Brown  v.  Altk^i,  00  Vt  669,  99  AtL  266. 

Judgment  reversed,  and  cause  remanded. 


MILES,  J.,  did  not  sit 


(«3  vt.  16) 
NEWMAN   V.  GARFIELD. 
(Supreme  Court  of  Vermont     Caledonia.    Nov. 
19,  1918.) 

1.  Statutes  4=»225  —  Oonstbuctioh  —  Stat- 
utes m  Pabi  Matbbia. 

Statutes  in  pari  materia  are  to  be  conitrued 
with  reference  to  each  other  as  parts  of  one  sys- 
tem. 

2.  Statutes    «=»225%— Constkuction— Pak- 

TIOULAB  WOBDS— CuaaiNT  CONSTBUCTIOW. 

When  in  a  later  act  on  the  same  general 
subject  the  Legislature  uses  a  particular  word 
or  form  which  has  been  construed  by  the  court, 
it  is  to  be  presumed  in  the  absence  of  anything 
to  the  contrary  that  it  adopted  the  judicial  con- 
struction. 

3.  Fbaudulknt  Convetancxs  €=>47  —  Bulk 
Sates  Act— "Fbaudulent  and  Void." 

P.  S.  6010  (G.  L.  6013),  providing  that  sales 
in  balk  of  merchandise  shall  be  fraudulent  and 
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7oid  aa  againat  the  crediton  of  the  sellar  unleaa 
certain  tmn^  are  done,  by  the  use  of  the  words 
"fraudulent  and  void'  means  cpnatructively 
fraudulent  and  voidable  upon  action  by  tredltor, 
and  as  between  the  parties  the  transaction  is 
final  and  binding,  with  title  in  the  purchaser. 
4.  Fbaudulbnt  Gontbtances  «=>230— Buix 
Sales— RioBTS  of  Cbeditobt— Remedies. 
Since  If  a  debtor  makes  a  sale  of  his  goods 
fraudulent  under  Bulk  Sales  Law,  the  creditor 
may  under  P.  S.  1723,  hold  the  nnrchaser  as  a 
trustee,  and  since  nnder  P.  S.  6783,  the  fraudu- 
I«it  seller  and  purchaser  forfeit  the  value  of  the 
goods,  and  in  view  of  P.  S.  2204,  creditor  de- 
frauded by  sale  in  bulk  cannot  proceed  by  at- 
tachment, execuUoD,  and  sale,  which  give  the 
purchaser  no  hearing  as  to  whether  he  had  com- 
plied with  the  Bulk  Sales  Law. 

Exceptions  from  Caledonia  County  Conrt; 
Frank  L.  Flsb,  Judge. 

Action  by  B.  S.  Newman  against  M.  C. 
Qarfleld.  Verdict  for  plaintiff,  and  both  par- 
ties except.  Judgment  reversed,  and  judg- 
ment for  plaintiff  rendered. 

Argued  before  WATSON,  O.  J.,  and  POW- 
ERS, TAYLOR,  and  MILES,  JJ. 

Frank  D.  Thompson,  of  Barton,  and  Porter, 
Witters  tc  Harvey,  of  St.  Johnsbury,  for 
plaintiff. 

EUsha  May,  of  St  Johnsbnry,  and  W.  W. 
Relrden,  of  Barton,  for  defendant 

POWERS,  J.  M.  H.  Lewis  was  a  mer- 
chant at  West  Burke.  On  July  7,  1916,  in 
good  faith  and  for  an  adequate  price,  be 
sold  his  stock  of  goods  to  this  plaintiff,  who 
paid  for  and  took  possession  of  the  same, 
and  continued  the  business  in  the  same  store 
which  he  rented  of  Lewis  for  that  purpose. 
At  the  time  of  this  transaction  L«wl8  owed 
the  Haskell-Armstrong  Company,  of  Port- 
land, Me.,  an  unpaid  bill  for  merchandise,  and 
that  concern  brought  suit  against  him  and 
attached  the  goods  In  the  plaintUTs  posses- 
sion, and,  having  obtained  Judgment  therein, 
took  out  an  execution  and  sold  a  part  of 
these  goods  to  satisfy  the  same.  The  defend- 
ant Is  the  deputy  sheriff  who  did  the  business 
for  the  Haskell-Armstrong  Company,  and  the 
action  is  tort  for  the  conversion  of  the  good& 
The  defense  is  predicated  uix>n  a  noncom- 
pliance by  liewls  and  the  plaintiff  with  the 
terms  of  the  Bulk  Sales  Law  (P.  8.  6010 
[G.  L.  6013]). 

By  that  statute  It  Is  provided  that  the 
sales  in  bulk  of  a  part  or  the  whole  of  a 
stock  of  merchandise  "shall  be  fraudulent  and 
void  as  against  the  creditors  of  the  seller," 
unless  certain  things  are  done  by  the  par- 
ties to  the  sale. 

The  first  important  question  in  the  case 
is  as  to  the  true  meaning  of  the  terms 
"fraudulent  and  void"  as  here  used.  Not- 
withstanding these  positive  terms,  as  was 
said  by  Judge  Poland  in  Woodcock  v.  Bols- 
ter, 35  yt  632,  in  many  cases  where  statutes 
use  the  word  "void"  it  is  construed  to  mean 
"voidable."  Thus  in  Merrill  v.  Englesby,  28 
Vt.  160,  this  court  had  under  consideration 


a  statute  providing  that  general  assignments 
should  be  "null  and  void  as  against  creditors 
of  said  debtors^' ;  and  It  was  held  that  sudi 
assignments  wera  voidable  at  the  instance 
of  creditors.  And  in  the  recent  case  of 
Tudor  V.  Tudor,  80  Vt  220,  67  Atl.  539, 
130  Am.  St  Bep.  077,  this  court  had  under 
consideration  P.  S.  5782,  which  provides  that 
fraudulent  conveyances  of  bouses  and  lands 
or  of  goods  and  chattels  shall  be,  as  to  the 
party  defrauded,  "null  and  void."  Upon  full 
consideration  and  dlscussloD,  It  was  held 
that  by  proper  construction  the  statute  made 
such  conveyances  voidable  merely. 

[1]  Here,  then,  is  the  construction  of  a 
statute  sufficiently  cognate  to  be  in  part 
materia ;  and  it  Is  the  established  rule  that 
such  statutes  are  to  be  construed  with  ref- 
erence to  each  other,  as  parts  of  one  sys- 
tem. Isham  V.  B^mlngton  Iron  Co.,  19  Vt> 
230;  State  v.  C.  V.  Ry.  Co.,  81  Vt  463, 
71  Atl.  194,  130  Am.  St  R^.  1065.  This 
rule  necessarily  involves  recourse  to  the  con- 
struction of  such  statutes  by  the  courts. 
Endllcfa,  Interp.  par.  367. 

[2]  So  it  is  that  when  in  a  later  act,  on 
the  same  general  subject  the  Legislature 
makes  use  of  a  particular  word  or  form  of 
words  which  the  courts  have  construed.  It 
is  to  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  it  used  sudi  words 
in  the  sense  attributed  to  them  by  such 
construction.    Whltcomb  v.  Rood,  20  Vt  49. 

[S]  We  have  no  hesitation,  therefore,  in 
holding  that  this  statute  really  means  that 
bulk  sales  are  constructively  fraudulent  and 
voidable  at  the  instance  of  creditors,  and 
that  as  between  the  parties  the  transaction 
is  final  and  binding,  with  titl6  passing  to 
the  purtdiaser,  where  it  remains  until  divest- 
ed by  proceedings  instituted  by  a  credit<M: 
for  that  purjwse. 

This  view  of  the  statute  is  approved  in 
McGreenery  r.  Murphy,  76  N.  H.  338,  82 
AU.  720,  39  L.  B.  A.  (N.  S.)  374,  Kelley- 
Buckley  Co.  v.  Cohen,  195  Mass.  585,  81  N. 
E.  297,  and  Rothchlld  Bros.  v.  Trewella,  36 
Wash.  679,  79  Pac.  480,  68  L.  R.  A.  281,  104 
Am.  St.  Rep.  973. 

The  next  question  of  Importance  relates  to 
the  remedy  available  to  the  creditor.  On 
this  subject  the  statute  in  question  is  silent 
It  must  b«  takoi,  therefore,  that  it  was  the 
intent  of  the  Legislature  that  the  creditor 
should  resort  to  such  remedy  or  remedies 
as  the  law  then  provided  in  similar  cases. 
Here,  again,  reference  may  be  had  to  the 
statutes  on  the  same  or  analogous  subjects 
and  the  remedies  therein  provided.  Thus 
consistency  and  harmony  throughout  a  par- 
ticular topic  of  the  law  will  be  secured. 
Willie  this  statute  establishes  a  new  and 
drastic  restraint  upon  the  free  disposition 
of  a  certain  class  of  property',  in  essence  it 
is  nothing  more  than  a  further  extension  of 
the  general  scheme  of  preventing  fraudulent 
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conveyances.  So  In  onr  search  for  the  prop- 
er remedy  we  look  to  the  law  of  that  sub- 
ject 

P^  S.  1723  provides  that  a  person  who 
holds  goods  under  a  title  void  as  to  cred- 
itors may  be  held  as  a  trustee  thereof, 
though  the  defendant  could  not  maintain  a 
suit  against  him.  Here,  then.  Is  a  plain  and 
convenient  r^nedy;  one  that  provides  for 
an  action  to  whl<ih  all  interested  are  par- 
ties, and  in  which  all  questions  may  be 
litigated.  In  ordinary  circumstances,  at 
least,  It  would  be  complete  and  adequate. 
P.  S.  5782,  as  we  have  seen,  refers  to  fraud- 
ulent conveyances  of  goods  and  chattels, 
and  P.  S.  5783  provides  that  the  parties 
to  such  fraudulent  transfer  shall  forfeit  the 
value  of  such  goods  and  chattels;  recovery 
to  be  had  in  an  action  on  the  statute,  and 
one-half  the  recovery  to  go  to  the  party  ag- 
grieved and  one-half  to  the  county.  Then, 
too,  there  is  the  long-recognized  Jurisdiction 
in  equity,  available  at  least  in  cases  where- 
in the  at>ove  remedies  might  be  Inadequate. 
This  is  the  remedy  expressly  provided  by 
P.  S.  2204  for  cases  where  real  estate  has 
been  conveyed  in  fraud  of  creditors.  In  such 
cases  the  creditor  obtains  and  levies  his 
execution  upon  the  land  in  question,  and 
then  proceeds  In  <3iancery  for  the  satisfac- 
tion of  the  same.  No  good  reason  is  sug- 
gested why  a  remedy  In  chancery  diould  not 
be  available  in  cases  like  this,  and  free  use 
seems  to  be  made  of  it  under  bulk  sales  stat- 
utes In  other  Jurisdictions.  Squire  v.  Tel- 
ller,  186  Mass.  18,  68  N.  E.  312,  102  Am. 
St  Rep.  322 ;  Wheeler  &  M.  Mercantile  Co.  v. 
Moon,  49  Mont.  307,  141  Pac.  666;  Scheve 
V.  Vanderkolk,  97  Neb.  204,  149  N.  W.  401; 
Daly  V.  Sumpter  Drug  Co.,  127  Tenn.  412, 
156  S.  W.  167,  Ann.  Cas.  1914B,  1101. 

[4J  We  are  aware  that  the  procedure  ftol- 
lowed  by  this  defendant  has  been  approved 
in  several  of  the  states  having  statutes  on 
the  subject  of  balk  ,sales  much  like  ours. 
But,  in  view  of  the  remedies  available  here, 
we  cannot  hold  that  such  procedure  was 
lawfuL  It  gave  the  plaintiff  no  opportunity 
to  test  any  of  the  questions  affecting  his 
title.  He  could  not  even  show  that  the  terms 
of  the  statute  had  been  complied  with.  His 
only  remedy  for  an  unlawful  seizure  and 
sale  was  by  a  new  and  Independent  pro- 
ceeding. It  is  not  a  sufficient  answer  to  say 
that  the  title  had  not  passed  to  him  as 
against  the  creditor.  It  bad  passed  subject 
to  the  right  to  vacate  it  And  to  say  that 
it  had  not  passed  on  account  of  a  noncom- 
pliance with  the  statute  is  to  assume  a 
fundamental  fact  that  had  never  been  Judi- 
cially established.  It  is  wholly  unnecessary 
to  support  the  defendant's  action  in  order  to 
protect  the  creditor.  As  we  have  Been,  bis 
rights  are  otherwise  protected.  And  it  is  to 
be  assumed  that  the  Leglslatura  intended  to 
interfere  with  the  right  of  contract  only  so 


far  as  was  necessary  for  the  creditor's  pro- 
tection. 

Nor  are  we  unmindful  of  the  fact  that  tn 
cases  of  actual  fraud  (Hall  v.  Eaton,  25  Vt 
458),  and  even  in  cases  of  so-called  fraud 
in  law  (Mills  V.  Warner,  19  Vt.  609,  47  Am. 
Dec.  711;  Weeks  v.  Prescott,  63  Vt  57),  we 
have  allowed  the  creditor  to  proceed  by  at- 
tachment and  sale.  But  we  do  not  think 
the  rule  should  be  extended,  even  if  its 
soundness  is  admitted. 

These  views  are  c<HicIusive  of  the  rights 
of  the  parties  so  far  as  these  proceedings 
Are  concerned,  and  the  other  questions  dis- 
cussed by  counsel  need  not  be  considered. 

Judgment  reversed,  and  Judgment  for  the 
plaintiff  for  the  sum  of  $817.76,  with  in- 
terest thereon  from  February  17,  1917,  and 
his  costs. 

(42  R.  I.  20) 

OEOFFROY  et  aL  v.  NEW  YORK,  N.  H.  ft 
H.  B.  <X>.    (No.  5217.) 

(Supreme  Court  of  Rhode  Island.    Dec.  6, 1918.) 

1.  Bahsoasb  ®=>348(8)— Injurhs  at  Cboss- 
nros  —  CoHTBiBUTOBT  Negliokrce  —  Evi- 
dence 

lb  action  for  death  of  automobile  driver  in 
collision  with  train  at  crossing,  assuming  that 
he  neither  heard  nor  saw  the  train,  held,  that 
he  was  guilty  of  contributory  negligence,  in  that 
he  must  have  neglected  to  take  any  precaution 
whatever  for  his  own  safety. 

2.  Raiuioaob  «=»330(2)  —  Cbosbinq  Aod- 
DKNTS— Reuanck  on  Ofkn  Gateb. 

A  traveler  cannot  rely  exclusively  on  the 
fact  that  grade  crossing  gates  are  open,  but 
must,  to  some  extent,  use  his  senses  before  going 
upon  the  track. 
8.  Railboaos  «s>347(11)— Injttbixs  at  Cboss- 

INO  —  CONTBIBUTOBT     NeOUOENCB  —  EVI- 
DEHdX 

In  determining  contributory  negligence  of 
an  automobile  drirer  struck  by  a  train  at  a 
grade  crossing,  the  fact  that  the  gates  were  open 
may  be  consTdered  by  the  jury. 
4.  Railboads  «=>330(2)  —  Obossino  Acci- 
dents—Rbllance  ON  Open  Gates. 

Where  automobile  driver,  with  unobstructed 
view  for  7()(>  feet,  drove  on  trnck  at  12  miles 
an  hour,  without  stopping,  looking,  or  listening, 
immediately  after  the  engineer,  seieing  that  the 
gates  were  open,  had  blown  his  whistle  with 
more  than  usual  force,  the  driver  was  not  en- 
titled to  rely  exclusively  on  the  fact  that  the 
gates  were  open,  since  an  ordinarily  prudent 
man  would  have  looked  l>efore  going  on  the 
track. 

EiXc^Uona  from  Superior  Court,  Kent 
County ;  Chester  W.  Barrows,  Judga 

Action  by  Alfred  Geoffroy  and  others 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  On  plaintiff's  ex- 
ceptions. Exceptions  overruled,  and  case  re- 
mitted, with  directions. 

Quinn  ft  Keman,  of  Providence,  for  plain- 
tiffs. 

Eugene  J.  Phillips,  of  New  Haven,  for  de- 
fendant 

STEARNS,  J.  This  Is  an  action  of  tres- 
pass on  the  case  for  negligence,  brought  by 
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the  plalntUfa,  tiie  hein  and  next  of  kin  of 
one  E^brem  Geoffroy,  who  was  killed  on  the 
night  of  Decembw  21,  1917,  by  a  passenger 
train  of  the  defendant  The  accident  occur- 
red on  the  grade  -crossing  in  the  village  of 
Arctic,  where  River  street,  a  state  highway, 
crosses  the  railroad  at  grade.  At  this  place 
the  railroad,  a  single  track  line,  runs  north 
and  south,  and  River  street  crosses  the  rail- 
road at  a  slight  angle  from  the  southwest  to 
northeast  South  of  the  crossing  on  the  west 
Bide  of  the  track  is  the  Arctic  passenger  sta- 
tion, a  smali  wooden  building,  the  center  of 
which  Is  114  feet  from  the  center  of  the 
crossing.  East  of  the  railroad,  and  running 
parallel  to  it  for  100  feet  south  from  the 
crossing,  there  is  an  unnamed  street,  a  town 
highway,  which  approaches  the  railroad 
from  the  east  and  joins  River  street  Just 
east  of  the  crossing.  Between  this  street  and 
the  railroad  there  is  a  board  fence,  which 
continues  up  to  a  point  opposite  the  south 
end  of  the  crossing  planks.  This  fence  is 
about  23  feet  from  the  nearest  rail,  and  va- 
ries in  height  at  different  places  from  5.9 
feet  to  6.9  feet  On  the  east  side  of  the  tin- 
named  street  there  Is  a  stone  store,  called 
the  Arctic  store,  the  northern  side  of  whldi 
Is  about  100  feet  south  of  the  northerly  end 
of  the  board  fence  above  mentioned.  At  the 
Arctic  store  the  town  highway  leaves  the 
line  of  the  railroad  and  bears  away  from  the 
railroad  In  an  easterly  direction.  Just  sotith 
of  the  crossing  a  spur  track  leaves  the  main 
line  track,  extending  southerly  and  on  the 
east  of  the  main  trade,  and  parallel  to  it 
On  the  easterly  side  of  this  spur  track,  and 
about  400  feet  south  of  the  crossing,  there 
Is  another  building,  described  as  the  "store 
house,"  "cotton  house,"  or  "waste  house." 
The  crossing  is  planked  to  a  width  of  62 
feet,  and  there  are  crossing  gates,  which 
are  operated  by  hand.  The  view  from  the 
center  of  thd  crossing  locddng  south  ex- 
tends for  714  feet  The  view  from  the  cor- 
ner of  the  fence  looking  south  is  unobstruct- 
ed, and  Is  somewhat  more  extended,  oniere 
Is  no  obstruction  to  the  view  at  any  point 
from  the  comer  of  the  fence  to  the  rail; 
north  of  the  crossing  the  track  is  straight 
and  the  view  is  unobstructed.  On  the  west- 
erly side  of  River  street  and  104  feet  west 
of  the  crossing,  Ijs  the  home  and  grocery 
store  of  Joseph  E,  Maynard,  the  employer  of 
Bphrem  Geoffrey.  The  train  was  a  regular 
express  train  from  WUllmantic  to  Providence, 
which  did  not  stop  at  Arctic  station.  It  was 
due  to  pass  this  crossing  at  8:07  p.  m.  each 
evening,  and  this  fact  was  known  to  Ephrem 
Geoffroy,  who  was  familiar  with  the  cross- 
ing, over  which  he  had  occasion  to  pass  fre- 
4iuently. 

On  the  ni^t  of  the  accident  Geoffroy,  who 
was  driving  an  automobile  delivery  truck, 
approached  the  railroad  crossing  from  the 
east  on  the  town  highway.  The  train  was 
about  30  minutes  late  and  was  running  at 


the  rate  of  about  tf  miles  an  hoar.  l%a 
railroad  gates  were  operated  by  hand  by  the 
station  agent  during  the  day  and  by  a  night- 
crossing  tender  during  the  night  This  nlj^it- 
crosslng  tender,  who  was  called  as  a  wit- 
ness by,  the  plaintiff,  testified  that  at  the 
time  of  the  accidoat  the  gates  were  not  low- 
ered on  the  approach  of  the  train;  that  ha 
was  In  and  out  of  the  station  and  on  the 
platform;  the  electric  alarm  bell  did  not 
ring  as  usual,  and  he  first  heard  the  locomo- 
tive whistle  when  the  train  was  at  the  waste 
hoose,  and  it  was  then  too  late  for  him  to 
get  to  the  crossing  and  lower  the  gates  in 
time;  that  the  engineer,  perceiving  that  the 
gate  was  np^  continued  to  blow  his  whistle, 
after  passing  by  the  waste  house,  up  to  the 
crossing. 

Joseph  El  Maynard  testified  tliat  Geoff- 
roy, who  was  21  years  old,  had  worked  for 
him  soliciting  orders  and  delivering  goods 
for  a  year  and  a  half;  that  the  automobile 
was  a  Ford  delivery  truck,  c^^en  l)ody,  with 
a  dosed-ln  winter  top.  There  was  an  isin- 
glass curtain  on  the  left  of  the  driver's  seat 
and  the  side  to  the  right  of  the  driver  vras 
(^en.  There  was  a  curtain  at  the  rear  of  the 
driver's  seat,  which  separated  the  driver's 
seat  from  the  body  of  the  truck.  Maynard 
was  standing  outside  the  doorway  of  his 
store,  and  saw  the  top  of  the  autmnoblle^ 
which  was  moving  at  the  time  in  front  of  the 
stone  store,  and  at  the  same  time  heard  the 
whistle  of  the  train,  wliich  was  then  at  the 
cottcm  house.  The  train  was  running  45  or 
60  miles  an  houf ;  the  automobile  was  run- 
ning about  12  miles  an  hour,  and  kept  the 
same  Bpeei  from  the  time  he  first  saw  it  un- 
til the  collision.  'When  the  machine  turned 
at  the  comer  of  the  fenoe^  the  locomotive 
was  at  the  Arctic  station.  Geoffroy  usually 
finished  his  work  about  .9  p.  m..  and  left  the 
machine  in  back  of  the  store.  ▲  boy,  who 
was  not  produced  as  a  witness,  was  riding 
with  Geoffroy  at  the  time  of  tbp  accident 

Joseph  Potvin,  an  dverseer  in  the  Royal 
Mill  was  walking  toward  the  crossing  on 
the  road  opposite  Maynard's  storey  and  saw 
the  lights  of  the  automobile  when  the  ma- 
cliine  turned  the  comer  at  the  end  of  the 
fence  near  the  crossing.  At  this  time  the 
locomotive  vras  in  front  of  the  railroad  sta- 
tion. He  stood  there  waiting  for  the  train  to 
pass.  The  gates  were  upv  with  red  light  on 
top,  and  be  saw  the  engine  strike  the  auto- 
mobile. He  heard  the  locomotive  whistle 
when  he  was  near  a  telephone  post  between 
Maynard's  store  and  the  crossing,  and  it  was 
about  ttiree  seamds  after  he  heard  the  whis- 
tle that  he  saw  the  lights  of  the  antomobUe 
as  it  came  around  the  comer  of  the  fence. 

Arthur  Yanasse  was  standing  In  front  of 
Maynard's  store,  talking  with  Maynard.  and 
heard  the  train  whistle  somewhere  In  the 
vicinity  of  the  cotton  house,  When  he  first 
saw  the  train  the  locomotive  was  passing  the 
station,  and  the  automobile  was  then  coming 
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train  was  mnning  betwe«i  40  and  60  miles 
an  hour. 

Arsella  Antaya,  bookkeeper  for  Maynard, 
saw  the  accident.  She  was  standing  Inside 
the  store,  looking  oat  of  a  window,  and 
could  see  the  station  and  the  board  fence. 
Tbe  weather  was  ct\S,  and  the  door  and 
window  were  closed.  She  beard  the  train 
coming,  and  saw  the  top  of'  the  machine  on 
tbe  curves  and  then  heard  the  crash.  She 
heard  the  rattle  of  the  train,  bat  did  not 
bear  any  whistle.  The  train  was  at  the 
station  at  the  time  she  saw  tbe  automobile 
turning  the  curve  by  the  f«ice.  She  was 
watching  the  train,  and  consequently  did 
cot  see  the  automobile  go  on  the  track. 

This  includes  all  of  the  testimony  in  re- 
gard to  the  happening  of  the  accident,  and  at 
the  conclusion  of  the  plalntUTs'  testimony  the 
trial  court  granted  tbe  motion  of  Ibe  defend- 
ant for  a  nonsuit  on  tbe  ground  that  fhe 
plalntUTs'  'intestate  i?as  gnUt^  of  contribu- 
tory negligence.  Tbe  case  is  now  before  this 
com't  on  the  exception  of  the  plaintifrs  to  the 
action  of  tbe  court- In  granting  a  nonsuit. 

a?here  is  no  conflict  In  tbe  evidence.    Tbe 
deceased  was  familiar  witb  tbe  surroundings, 
and  knew  that  he  was  approaching  the  rail- 
road crossing,  which  was  a  place  of  danger. 
There  was  nothing  unusual  to  distract  bis  at- 
tenttom.    As  he  came  up  tbe  grade  by  tbe 
Arctic  store  Be  knew  that  tbe  board  fence 
along  tbe  railroad  track  obstructed  bis  view 
of  the  track  from  the  crossing  to  tbe  south. 
As  be  turned  at  the  store  there  was  «  level 
stretch  of  road  for  100  feet  to  the  end  of  the 
fence,  and  the  view  of  the  track  to  the  north 
after  he  left  the  comer  of  the  store  was  un- 
obstructed,  so  that  when  be  reached  the  end 
of  tbe  fence  near  the  railroad  crossing  be 
knew  that  the  traCk  was  dear  to  the  north, 
and  the  only  direction  from  which  danger 
was  to  be  aK)rehended  was  from  the  south. 
When  he  turned  the  comer  at  the  store  be 
was  100  feet  from  tbe  crossing,  and  the  loco- 
motive at  that  time  was  at  or  near  the  cotton 
bouse,  about  426  feet  south  from  the  center 
of  the  crossing,  behind  him  and  running  north 
In  the  same  direction  be  was  traveling.    The 
whistle  was  blown  repeatedly,  and  tbe  only 
noise  was  that  coming  from  tbe  train  and 
tfom  the  (deration  of  the  automobile.     It 
seems  almost  incredible  that  tbe  deceased  did 
not  hear  the  whistle  befbre  he  turned  at  tbe 
<comer  of  the  fence,  and  the  fact  that  tbe 
boy  who  was  riding  with  the  deceased  was 
not  called  as  a  witness,  and  that  no.  explana- 
tion -was  given  of  the  failure  to  call  this  wit- 
ness, who  presumably  could  throw  some  light 
on  tbe  situation,  furnishes  a  basis  for  the 
conduslon   that  the  deceased  did  hear  the 
whistle  and  decided  to  take  a  ehnnp^. 

£1]  However  this  may  be,  we  assume  that 
tbe  deceased  did  not  bear  the  warning  and  j 


glass  window  of  his  curtain  he  had  i. 
and  unobstructed  view  of  the  track  I 
south  for  a  distance  of  more  than  711 
He  was  then  about  28  feet  from  the  i 
rail,  and  bis  automobile  was  running  all  ( 
miles  an  hour,  at  such  slow  speed  that  i : 
easily  have  been  brought  to  a  stop  w1 1 
few  feet  of  the  comer.  If  the  deceas<  < 
ther  beard  nor  saw  the  tiaJn  until  it  \i  i 
late  to  avoid  a  collision,  the  conclui : 
unavoidable  that  be  neglected  to  tat< 
precantton  whatever  for  his  own  safet  i 
that  he  disregarded  the  opportunity  ti 
tect  himself  from  danger  by  lo(^ng 
the  track  to  tbe  south,  and  relied  entli  i 
the  fact  that  tbe  crossing  gates  we' 
closed. 

The  plalnttSs  claim  that  when  tbe 
ing  gates  are  open  a  traveler  on  tbe 
way  is  relieved  frran  the  obligation  . 
proaching  tbe  railroad  track  to  look  ai 
ten,  and  that  in  such  circumstances  tb< 
tlon  of  his  contributory  negligence  is  t '. 
a  question  for  the  jury.  In  support  ol 
propositions  they  rely  on  the  cases  of  y  I 
V.  N.  Y.,  N.  H.  ft  H.  E.  R.  Co.,  18  R.  : 
29  Atl.  258,  and  18  B.  I.  598,  29  Atl.  30( 

Hie  Wilson  Case  first  came  befon 
court  <xi  demurrer  to  the  dedaratlot 
tbe  court  held  that  the  leaving  open  o 
gates  was  in  effect  an  invitation,  or 
strictly  speaking  an  implied  assurant 
travelera  on  the  highway  that  tbe 
might  safely  be  crossed.  The  plaint: 
that  case  waa  a  passenger  in  a  large  ii 
which  was  struck  by  a  locomotive  at  ii 
road  Crossing.  The  demurrer  was  oven 
and  It  was  held  tiiat  the  question  of  i 
tiff's  contributory  negligence  was  for  tt 
ly.  In  Idiscnssing  the  effect  of  certai 
<^6ns  of  other  jurisdictions,  the  court: 
language  which  perhai>s  not  unfairly  n 
understood  as  approving  the  doctrine  tl: 
every  such  case  the  question  of  contrite 
negligence  Is  for  the  Jury.  When  th€' 
again  came  before  the  court  (18  R.  I.  51 
Atl.  300)  it  was  on  the  petition  of  defei 
for  a  new  trial  after  verdict  for  plaintill 
trial  by  Jury.  Tbe  <^inlon  of  the  con 
the  latter  case,  as  In  tbe  first  case,  wii 
livered  by  Matteson,  O.  J.  Althougl: 
court  at  page  605  of  18  B.  I.  (29  Atl.  30! 
firms  the  declsUm  above  referred  to  oi 
demurrer,  it  nevertheless  qualifies  whal 
erwise  might  be  regarded  as  a  statemeni 
general  rule  as  follows: 

"The  fact  that  the  gates  were  open  am 
attended  was  evidence  of  negligence.  * 
To  relieve  itaelf  from '  the  charge  of  neglil 
in  leaving  the  gates  open,  it  waa  necessar 
the  defendant  to  show  that  the  other  war 
of  the  approach  of  the  train  were  anch  thii 
plaintiff  should  have  heard  orperceived  th 
In  the  exerdae  of  due  care.  The  jury  wcri 
that  closed  gates  would  be  but  one  mea; 
notifying  travelers  of  danger ;  that  if  thev 
notified  by  the  ringing  of  the  bell  or  bj 


886 


104  ATLANTIC  BEPOBTEB 


(B.I. 


blowing  of  the  whistle  or  by  their  vision  or  by 
any  other  means,  that  woald  be  safficient;  be- 
canse  if  the  traveler  had  notice  in  any  way 
of  the  approach  of  the  train  it  would  be  con- 
tributory negligence  for  him  to  cross  the 
track,  and  it  would  matter  not  that  the  defend- 
ant might  have  been  negligent  We  think  this 
instruction  was  correct  and  waa  tufficiantly  fa- 
vorable to  tiie  defendant" 

[2]  nie  Wilson  Case  does  not  anitport  the 
contention  of  the  plaintiffs.  As  the  (dosing 
of  the  gates  Is  simply  one  means  of  notify- 
ing a  traveler  of  danger,  the  traveler  cannot 
rely  ezclDslvely  on  the  fact  that  the  gates 
are  opeo,  but  most  to  some  extent  use  Ms 
senses  before  going  on  to  the  railroad  track. 

[3]  The  fact  that  the  gates  are  open  Is  an 
important  fact  for  oonsideratlcm  In  the  de- 
termination of  the  question  whether  the  de- 
ceased exercised  due  care.  The  weight  prop- 
erly to  be  glvm  to  this  fact  necessarily  will 
vary  In  different  cases  and  will  be  affected 
by  consideration  of  the  location  of  the  gates, 
whether  on  a  street  In  a  populous  dty  or  In 
the  country,  the  presence  or  absence  of  traf- 
fic on  the  highway  at  the  particular  time  and 
place,  the  presence  or  absence  of  obstructions 
near  the  track,  the  presmce  or  absence  of  a 
gateman,  etc  If  the  facts  are  In  contro- 
versy or  if  fair-minded  men  can  draw  dlf- 
teieDt  condnslons  fnxn  facts  which  are  not 
controverted  the  question  of  contributory 
negligence  would  be  then  properly  submitted 
to  a  Jury. 

[4]  In  the  present  case,  however,  tliere  la 
no  dispute  In  regard  to  the  facts.  In  the  cir- 
cumstances the  deceased  could  not  rely  ab- 
solutely on  the  fact  that  the  gates  were  open 
and  fail  altogether  to  use  his  senses  to  ascer- 
tain whether  the  track  was  clear.  If  he  had 
looked  down  the  track  to  the  south  at  a  time 
he  was  in  a  place  of  safety,  he  would  have 
seen  the  train  and  could  have  stopped  his 
car  in  safety.  He  did  not  look,  but  drove  on- 
to a  dangerous  crossing  without  taking  pre- 
cautions which  he  should  have  done.  No 
reasonably  prudent  man.  In  the  circumstanc- 
es disclosed,  would  have  gone  onto  the  tracks 
without  looking,  and,  such  being  the  case, 
as  the  plaintiffs  have  failed  to  show  that  the 
deceased  was  In  the  exercise  of  due  care, 
there  was  no  error  In  the  granting  of  the 
nonsuit. 

Following  are  some  of  the  cases  dted  by 
the  defendant  in  its  brief  which  are  in  ac- 
cord with  the  conduslon  of  this  court  in  the 
case  at  bar:  ESlis  v.  B.  &  M.  B.  R.,  led  Masa 
600,  48  N.  E.  839;  Lundergan  v.  N.  Y.  G  & 
H.  R,  R.,  203  Mass.  400,  S9  X.  E.  625;  Koch 
V.  So.  Cal.  B.  R.  Co..  148  OaL  677,  84  Pac. 
176;  Coyle  v.  B.  &  H.  R.  R.,  77  N.  H.  604, 
04  Atl.  500;  So.  Ry.  ▼.  Jones,  118  Va.  685,  88 
S.  E.  178;  Schaub  v.  Kansas  City  So.  Ry. 
Co.,  133  Mo.  App.  444,  113  S.  W.  1163 ;  Lind- 
say v.  Penn.  R.  R.  Co.,  78  N.  J.  Law,  704, 
75  Atl.  012 ;  Sdmackenberg  v.  D.  L.  &  W.  R. 
R..  86  N.  J.  Law,  517,  93  AU.  701;  Romeo  v. 
Boston  &  (Me.  R.  B.,  87  Me.  510,  S3  Atl.  24; 


Hayes  v.  N.  T..  N.  H.  &  H.  B.  B.  Gou,  91 
Oonn.  301,  99  AtL  684. 

The  exception  of  the  plaintiffs  is  overrul- 
ed, and  the  case  Is  remitted  to  the  superlcw' 
court  with  direction  to  enter  Judgment  flor 
the  defendant  on  the  nonsuit 

"""■""  (a  B.  1. 17) 

MEBOURIO  T.  BOARD  OF  CANVASSEBS 

AND  BEOISTRATION  Or  CITY  Or 

PROVIDENCE.    (No.  804.) 

(Supreme  Court  of  Rhode  Island.    Dec.  4, 1918.) 

Elxctionb  «=9l81  —  BjLixora  —  'Vasob. 
Naxk." 
A  wavering  line  passing  throng  11  of  the 
12  letters  of  a  name,  but  by  a  depression  just 
dearing  one  letter  satisfies  Gen.  Laws  1009,  c. 
11>  S  46,  providing  that  to  cancel  a  name,  with- 
in the  secret  ballot  law,  the  voter  shall  draw  a 
pencil  mark  through  the  full  name. 

Certiorari  by  Giuseppe  A.  Mercnrio  against 
the  Board  of  Oanvassert  and  Registratioa  of 
the  City  of  Provldenca  Record  of  board 
quashed  in  part 

Pettlne  &  De  Pasqnale,  ot  Providence, 
for  petitiCKier. 

Elmer  S.  Cliacet  City  SoL,  and  Alexander 
L.  Churchill,  both  of  Providence,  for  re- 
spondent 

VINCENT,  J.  This  is  a  petition  for  a  writ 
of  certiorari,  brought  by  Giuseppe  A.  Mer- 
curio^  of  the  dty  of  Providence,  against  the 
board  of  canvassers  and  registration  of  said 
dty.  The  petition  sets  forth  that  the  pe- 
titioner was  a  candidate  for  councilman  in 
the  Ninth  ward  of  said  dty  at  the  electi(» 
held  oo  November  6,  1918;  that  his  name  ap- 
peared upon  the  ballots  in  the  Democratic 
column  as  sudi  candidate,  and  that  in  the 
Republican  column  a^ieared  the  name  of 
Thomas  F.  Black  as  a  candidate  for  the  same 
ofBce;  that  the  board  of  canvassers  and 
registration  on  November  8, 1918,  counted  tlie 
votes  cast  at  said  election,  induding  those 
cast  for  the  petitioner  and  the  said  Thomas 
F.  Black,  and  anoounced  that  the  number  of 
votes  cast  for  the  petitioner  was  346  and  for 
the  said  Thomas  F.  Black  347.  The  peti- 
tion further  sets  forth  that  1  of  the  ballots 
counted  for  Thomas  F.  Black  by  said  board 
of  canvassers  and  registration  should  have 
been  counted  for  the  petitioner,  Mercnrla 

At  the  hearing  before  us  2  ballots  were 
presented  and  marked  respectively  Petitl(»- 
er's  Exhibit  1  and  Reqpondente'  Exhibit  1. 
There  is  some  conflict  of  testimony  as  to 
which  of  these  two  ballots  is  the  one  allied 
by  the  i>etitioner  to  have  been  impn^erly 
counted  for  the  said  Thomas  F.  Black.  With- 
out discussing  the  evidence  in  detail,  we 
think  that  we  must  hold,  upon  the  testimony 
offered,  that  the  ballot  martced  Petitioner's 
Bxhiblt  1  is  the  ballot  referred  to.  In  the 
Petitioner's  Exhibit  1  the  name  of  Thomas 
h\  Black,  in  the  Republican  column,  appears 
to  have  a  black  penciled  line  passing  through 
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uemocrauc  column.  xue  une  pasaing 
through  the  name  of  Thomas  F.  Black  l8 
not  Btrai^t.  It  la  wavering,  and  at  one 
iwlnt  becomes  suffldently  depressed  to  clear 
the  tetter  "o"  In  the  first  name,  at  the  same 
time  preserrlDg  its  contact  with  all  of  the 
other  letters. 

The  board  of  canvassers  and  r^lstratlon 
counted  this  ballot  for  Thomas  F.  Black  for 
councilman,  on  the  ground  that  the  line  as 
drawn  did  not  sufficiently  comply  with  the 
statute,  and  therefore  did  not  effect  the  can- 
cellation of  that  name.  The  statute  (chapter 
11,  {  46,  Goa.  Laws  of  B.  1. 1900)  provides  that 
"to  cancel  a  name  within  the  meaning  of  this 
chapter  the  voter  shall  draw  a  pencil  mark 
through  the  full  name^"  and  the  re8i>ondents 
DOW  claim  that,  inasmuch  as  one  portion  of 
the  Une  falls  below  one  of  the  letters  of  the 
name,  there  Is  no  cancelation  within  the 
meaning  and  Intent  of  the  statute,  and  that 
such  baUot  should  be  counted  for  Thomas  F. 
Black. 

"n'e  think  that  the  cancellatioa  upon  this 
ballot,  as  described,  is  a  substantial  compli- 
ance with  the  words  of  the  statute  which  we 
have  above  quoted.  The  letters  composing 
the  name  of  Thomas  F.  Black  upon  the  ballot 
ure  not  large,  and  to  say  that  the  failure  of 
the  canceling  line  to  cross  a  single  letter 
thereof  would  render  nugatory  the  act  of  the 
voter  would  be  giving  to  the  statute  a  more 
narrow  construction  than  could  have  been  in- 
t^ended  or  would  be  reasonable.  It  requires 
some  skill  to  make,  with  a  pencil,  a  compara- 
tively straight  line  through  a  name  comjMsed 
of  12  small  letters,  and  we  do  not  think  that 
the  statute  should  be  construed  with  such 
strictness  that  the  failure  to  cross  one  let- 
ter of  the  name  should  render  ineffectual 
the  act  of  the  voter. 

We  think  that  the  ballot,  P^tion^r's 
Exhibit  1,  should  be  counted  for  the  peti- 
tioner, Giuseppe  A.  Mercurlo. 

So  mudi  of  the  record  of  the  board  of  can- 
vassers and  registration  as  declares  that  the 
petitioner  rec^ved  346  votes  and  the  said 
rrtuMuas  F.  Bla<A  847  votes  is  quashed. 

<7»  N.  H.  81)  • 

FIFIELD  V.  MAYER  et  aL 

-(Supreme  Court  of  New  Hampshire.    Bocking- 

ham.    Nov.  6,  1918.) 

1.    SUBBOOATION     «=»7(7)  —  MOBTOAQB     NOTB 

SUKETIES— VOLUNTEEBS. 

Sureties  paying  a  real  estate  mortgage  note 
and  taking  a  mortgage  therefor  are  not  volun- 
teers loanug  to  mor^agor,  but- are  entitled  to 
subrogation  to  rights  of  the  mortgagee  whose 
mortgage  was  paid  by  the  money  titey  guaran- 
teed, as  against  a  holder  of  an  equitable  lien 
whose  rights  were  unaffected  by  the  transac- 
tion. 

2.    SUBBOGATION       ©=97(7)  —  SUBBTIES  —  PaT- 

ifENT— Ignorance  or  Lien. 
The  fact  that  sureties  paying  a  real  estate 
mortgage  note  were  negligent  in  not  discovering 


they  guaranteed,  the  lienor's  rights  b< 
affected  thereby. 

Exceptions  from  Superior  Court,  I 
ham  County;  Allen,  Judge. 

Action  by  C.  F.  Fifleld  against  E.  D 
and  another  to  enforce  a  mechanic's 
volvlng  a  questiou  of  subrogation  of  c 
Judgment  for  the  defendant  snreti 
plaintiff  excepts.  Exceptions  ov 
Judgment  for  the  sureties. 

Action  to  enforce  a  Uen  under  P.  S. 
In  pursuance  of  a  contract  for  el 
equipment  between  the  parties,  the  ; 
furnishes  labor  and  material  on  the 
ant's  theater  ballding,  for  which  the 
claimed. 

The  following  facta  were  reporte 
referee:  The  defendant  Mayer  boui 
theater  property  some  time  previous  t< 
9,  1915.  At  that  time  it  was  subje 
mortgage  to  secure  a  note  due  the  Unl 
Cent  Savings  Bank  for  $2,S00.  On  t 
Mayer  paid  $1,000  of  this  loan  and 
new  note  secured  by  a  mortgage  on  ti 
property  for  the  balance  $1,500.  On 
day  of  May,  1916,  Mayer  entered  into 
ten  contract  with  the  firm  of  Kell 
for  the  construction  of  the  theater  ti 
On  July  20,  1915,  Mayer  gave  Kelly 
mortgage  in  the  sum  of  $30,000  on  the 
ty,  conditioned  to  secure  their  char 
building  the  theater,  and  on  the  same 
mortgage  for  $1,600  of  the  Union  Fl' 
Bank  was  assigned  to  Kelly  Bros. 
November  1,  1916,  Kelly  Bros,  havli 
pleted  their  contract,  were  pressing 
for  a  settlement.  On  November  6, 191 
er  executed  a  mortgage  to  the  Ai 
'Savings  Bank,  to  secure  a  loan  of 
but  did  not  receive  the  money  untl 
On  November  19,  1916,  Mayer  proc 
loan  firom  the  Union  Five  Cent  Savin; 
of  Bxeter  for  $5,500;  the  defendants 
Cunningham,  Nnte,  Folsom,  and  Sawy 
ing  the  note  as  sureties.  On  Noveni 
Mayer,  having  secured  the  above  $•'1 
the  Union  Five  Cent  Savings  Bank,  i 
Kelly  Bros.'  office.  There  was  presen 
resentative  of  the  Amoekeag  Saving 
with  the  $14,000  borrowed  of  that  bai 
with  the  proceeds  of  these  two  loans 
paid  the  Kelly  Bros,  their  bill  in  the 
$16,887.16,  which  sum  included  the  m 
note  of  $1,600,  assigned  by  the  Unic 
Cent  Savings  Bank  to  the  Kelly  B 
July  20,  1915,  and  which  mortgage  wi 
discharged  by  Kelly  Bros.;  and  out 
same  funds  he  paid  the  other  bills  fo 
and  materlaL  The  above-named  s 
when  they  signed  the  $5,500  note  to  the 
Five  Cent  Savings  Bank  at  the  reqi 
Mayer,  were  informed  by  him  that  t 
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oeeda  of  the  note  were  to  clean  up  Kelly 
Bro&  and  leave  nothing  against  the  theater. 
They  did  not  know  of  the  mortgage  of  the 
Amoskeag  Savings  Bank  and  had  no  knowl- 
edge  of  the  several  builders'  Uens  on  the 
theater  property,  and  they  made  no  actual 
investigation  or  Inquiries  as  to  the  condition 
of  the  title.  When  they  signed  the  note, 
Mayer  agreed  to  aecnre  them  by  a -mortgage 
on  the  theater  property,  which  he  afterwards 
did  on  the  22d  day  at  November,  subject  to 
the  mortgage  of  the  Amoskeag  Savings  Bank. 
They  have  since  paid  the  $5,500  note.  It  is 
found  that  they  were  negligent  in  not  ascer- 
taining the  existence  of  the  plaintiff's  lien. 
The  court,  Allen,  J.,  found  they  were  entitled 
to  subrogation  to  the  rights  of  Kelly  under 
his  mortgage,  and  the  plaintiff  excepted. 

Samuel  K.  Bell  and  Sle^)er  &  Brown,  all 
of  BKeter  (Wm.  H.  Sieger,  of  Exeter,  orally), 
for  plaintiff. 

Scammon  &  Gardner  and  Arthur  O.  Ful- 
ler, all  of  Exeter,  for  defendants. 

WALKER,  J.  The  defendants  claim  fbey 
are  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  Kelly  whose  mortgage  and 
liens  were  paid  by  the  bank's  money  for  wliich 
they  were  sureties  and  which  they  have  paid 
to  the  bank,  while  the  plaintiff  claims  that 
his  lien  is  superior  to  the  defendants'  mort- 
gage, which  ought  not  to  be  treated  as  a  pri- 
or Incumbrance  or  to  occupy  the  position  of 
the  former  mortgage  which  was  discharged. 
Upon  these  evidentiary  facts  which  were  re- 
ported by  a  referee,  the  court  found  that  the 
defendants  were  entitled  to  subrogation  in  ac- 
cordance with  their  claim.  To  this  finding 
the  plaintiff  excepted. 

[11  The  plaintiff's  positions  ar^  that  when 
the  original  Kelly  mortgage  was  discharged 
his  lien  was  thereby  advanced  and  was  no 
longer  subject  to  that  incumbrance;  that 
the  mortgage  to  the  defendants,  wtilch  is  sul>- 
Ject  to  the  plaintiff's  lien,  was  what  they 
contracted  for;  and  that,  having  no  interest 
In  the  discharged  mortgage,  they  are  not 
equitably  entitled  to  subrogatloa.  In  short, 
the  claim  is  that  In  paying  or  furnishing 
security  for  the  payment  of  the  Kelly  mort- 
gage they  were  what  is  termed  "volunteers" 
having  no  right  to  redeem  from  that  mort- 
gage, and  consequently  no  right  of  subroga- 
tion. It  may  be  conceded  that  merely  fur- 
nishing the  money  for  the  payment  of  a  mort- 
gage debt  upon  receiving  a  new  mortgage  as 
security  for  the  money  advanced  does  not 
entitle  one  to  the  benefit  of  the  original  se- 
curity by  way  of  subrogation.  There  is  no 
equity  in  relieving  one  from  the  consequences 
resulting  frmn  his  voluntary  contract  in  such 
a  case.  Insurance  Co.  v.  Mlddleport,  124  IT. 
&  684,  8  Sup.  Ct  625,  81  Lw  Ed.  687.  The 
question,  then,  Is  whether  the  defendants 
were  mere  volunteers  in  furnishing  the  money 
by  which  the  first  mortgage  was  paid.    The 


answer  to  that  queetion  makes  it  necessary 
to  ascertain  what  the  arrangement  or  contract 
was  whldi  resulted  in  the  discharge  of  one 
mortgage  and  the  giving  «^  another. 

It  la  not  disputed  that  the  sureties  signed 
the  note  In  question  at  the  request  of  Mayer 
upon  his  representation  that,  upon  the  apidl- 
caticHi  of  the  money  thus  secured  in  payment 
of  the  claims  of  Kelly,  the  land  would  be  dear 
of  all  Incumbrances;  in  other  words,  that 
the  mortgage  he  proposed  to  give  them  would 
be  a  first  mortgage.  The  fact  that  there  was 
another  mortgage  on  the  premises,  whldi 
Mayer  did  not  disclose,  Is  unimportant  In 
this  case,  as  there  Is  no  contention  in  regard 
to  it.  It  is  clear  that  the  arrangement  waa 
that,  as  security  for  their  liability  on  tlie 
note,  they  were  to  have  in  practical  effect  the 
same  rights  in  the  land  under  their  mortgage 
that  Kelly  had  under  his.  And  such  would 
have  been  the  result  of  the  transaction  If  It 
had  not  been  for  the  plaintiff's  lien,  of  the 
existence  of  which  the  sureties  were  igno- 
rant and  which  rendered  th^r  mortgage 
worthless.  Upon  this  state  of  facts,  the  law 
seems  to  be  well  established  that  the  sureties 
are  not  mere  volunteers  loaning  their  money 
to  the  debtor  and  taking  a  mortgage  subject 
to  all  previous  liens,  but  that  they  are  enti- 
tled to  subrogation  to  the  Kelly  mortgage 
as  against  the  plalntifTs  lien,  whose  existing 
equitable  rights  are  not  affected  thereby. 
His  security  is  not  lessened  by  the  embstltu- 
tion.  His  position  is  the  same  it  was  l>ef<Hre 
the  Kelly  mortgage  was  discharged. 

In  Hammond  v.  Barker,  61  N.  H.  63,  It  was 
held  that  if  A.,  holding  a  mortgage  on  the 
premises  of  B.,  subject  to  one  to  C,  In  Igno- 
rance of  a  subsequent  attachment  of  the 
premises  by  C.  <Ha  a  different  debt,  release 
his  mortgage  and  take  a  new  one  for  the 
same  consideration,  equity  will  as  against 
the  attachment  restore  the  lien  of  his  first 
mortgage;  and  if  D.,  In  ignorance  of  such 
attachment,  pay  to  C.  the  amount  of  his 
mortgage,  which  is  thereupon  disdiarged,  and 
take  a  new  one  from  B.  for  the  money  so 
paid  to  C,  he  will  be  regarded  as  the  equita- 
ble assignee  of  the  mortgage  to  C,  and  will 
be  subrogated  to  the  original  rights  of  C. 
therein.  The  prindide  applied  In  that  case 
is  decisive  of  the  some  question  presented  In 
this  case.  The  apparent  purpose  of  the  par- 
ties to  the  transaction  and  the  consideration 
for  the  sureties  signing  the  note  to  the  bank 
was,  not  merely  the  wish  to  assist  the  debtor, 
but  to  be  protected  by  succeeding  to  Kelly's 
rights  under  his  mortgage.  In  the  case  above 
referred  to*  the  consideration  which  induced 
D.  to  pay  the  mortgage  debt  to  C,  who 
thereupon  discharged  the  mortgage,  was  that 
the  new  mortgage  be  took  from  B.  was  deem- 
ed to  stand  in  the  place  of  Cs  mortgage,  in 
accordance  with  the  presumed  Intention  of 
the  parties.  Other  cases  sustaining  the  same 
principle  are  Stantons  v.  Q^ompeon,  49  N.  H. 
272;    BuchanaA  t.  Balkum,  60  N.  H.  «)6: 
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VUtDm,  71  N.  £U  4es,  62  Atl.  848,  93  Am.  St. 
Bep.  561 ;  Levy  v.  Martin,  48  Wis.  196,  4  N. 
W.  36;  Sldener  v.  Pavey,  77  Ind.  241;  WU- 
klns  r.  Gibson,  118  Ga.  81, 88  S.  E.  374, 84  Am. 
St.  Bep.  204 ;  Gans  v,  Thieme,  93  N.  T.  225 ; 
Farm  Ijand  Co.  v.  Elsbree,  55  I^n.  562,  40 
Paa  906;  Homeopathic  Ins.  Ca  t.  Marshall, 
32  N.  J.  Ek].  104;  3  Pom.  Dq.  g  1212;  37 
Cyc.  468.  Cases  like  Rice  v.  Winters,  45 
Neb.  517,  63  N.  W.  830,  Kltchell  v.  Mudgett, 
37  Mich.  81,  Fort  Dodge  Association  v.  Scott, 
86  Iowa,  431,  63  N.  W.  283,  and  Svidford  v. 
McLean,  8  Paige,  116,  23  Am.  Dec.  773,  If  in 
conflict  with  the  foreg<dng  views,  cannot  be 
followed.  Whether,  in  view  of  the  facts  in- 
volved in  those  cases,  tbey  may  be  distin- 
gDlshed,  it  is  not  necessary  to  inquire. 

[2]  The  finding  of  the  referee  that  the  de- 
fendants were  negligent  in  not  discovering 
that  the  plaintltt  had  «  lien  upon  the  land 
when  they  took  their  mortgage  does  not  con- 
stltnte  a  reason  why  he  should  have  the  bene- 
fit of  the  money  they  advanced  for  the  dis- 
charge of  the  Kelly  mortgage.    The  effect  of 
a  failure  to  examine  the  records  upon  one's 
right  to  subrogation  was  a  question  presented 
by  counsel  in  Hammond  v.  Barker,  supra  (see 
131  Briefs  &  Cases  325,  351),  but  it  was  not 
considered  to  be  of  sufficient  Importance  to 
defeat  the  application  of  the  doctrine  of  sub- 
rogation.   Indeed,  In  most  of  the  cases  upon 
this  subject  It  is  apparent  that  the  mistake 
of  the  party  claiming  subrogation  might  have 
been  avoided  by  reasonable  Investigation  as 
to  the  state  of  the  title.   The  absence  of  such 
investlgatl<»  does  not  prejudice  the  second 
or  subsequent  Uenholder;    for,  if  his  Uen 
were  discovered,  the  party  paying  off  the 
flnst  mortgage  by  taking  an  assignment  of  it 
would  be  preferred  to  the  Uenholder,  while 
If  it  were  not  discovered  the  latter  suffers 
no  damage  in  bis  security  by  a  decree  giv- 
ing the  former  the  rights  of  the  first  mort- 
gagee  by   an    assignment   of   it,   or,    what 
amounts  to  the  same  thing,  by  an  order  of 
subrogation.    The  principle  is  that  the  lien- 
tiolder's  equitable  rights  are  not  infringed, 
impaired;  or  in  any  respect  changed  by  the 
mere  fact  that  the  other  party  was  negligent 
of  his  own  rights  in  not  discovering  the  ex- 
istence of  the  lien.    In  Sheldon,  subsea  48, 
it  is  said  that— 

"The  mere  fact  that  the  leas  of  the  party 
seeking  to  b«  subrogated  arose  from  his  own 
negligence  will  not  debar  him  from  the  right, 
unless  its  enforcement  would  b«  prejudicial  to 
others  who  are  not  in  fault." 

Bqulty  does  not  require  that  the  plaintiff 
should  be  enriched  in  consequoice  of  the  mis- 
placed confidence  of  the  sureties  in  the  un- 
true statement  of  the  debtor,  or  in  conse- 
quence of  their  neglect  to  ascertain  by  in- 
d^>endent  research  that  it  was  untrue.  Em- 
mert  v.  Thompson,  49  Minn.  386,  392,  52  N. 
W.  81,  32  Am.  St.  Bep.  566;    McKenzle  v. 


the  case  of  Bohn  Door  Ca  v.  Case,  42  Neb. 
281,  297,  60  N.  W.  576,  in  which  a  contrary 
view  is  entertained,  is  not  of  convincing 
force.  The  mistake  of  the  sureties  as  to  the 
condition  of  the  title  Induced  by  the  evident 
fraud  of  the  debtor  did  not  in  equity  give 
the  plaintiff  a  title  which  be  would  not 
otherwise  have  had,  and  does  not  constitute 
a  defense  to  their  claim  to  subrogation.  To 
hold  otherwise  would  render  the  doctrine 
of  subrogation  ineffective  In  all  cases  where 
a  second  recorded  mortgage  Is  in  force,  of  the 
existence  of  which  the  first  mortgagee  is  ig- 
norant, if  he  discharges  his  mortgage  upon  • 
receiving  a  new  mortgage  for  the  same  con- 
sideration, upon  the  mistaken  idea  that  no 
other  incumbrance  existed.  To  prevent  sudi 
an  injustice  equity  affords  relief. 

Eixceptlon  overruled;  Judgment  for  the 
sureties. 

All  concurred. 

""""^  r»  N.  H.  3D 

POTTER  V.  MOODY.    (No.  1628.) 

(Siqweme  Court  of  K«w  Hampshire.    Rocking^ 
ham.     Nov.  6,  191&) 

1.  Appeal  and  Ebrob  «=>1060(1)— Habiiless 
Erbob  —  ABOUMEin-  or  Counsel— Uhwab- 

BANTBD  IirFEURCB  FBOV  BVIDBNOE. 

Argument  of  counsel,  urging  jury  to  draw 
unwarranted  Inference  from  appearance  of  writ- 
ing in  evidence  to  the  effect  that  it  was  not  a 
copy  but  an  original  letter,  fnmishes  no  ground 
for  setting  aside  verdict;  the  inference  to  be 
drawn  from  the  appearance  of  the  letter  being 
a  question  of  law. 

2.  Appeal  and  Ebbob  «=9907(2)— Ebbobs  of 
Law  —  CoBBXcnoN  by  Tbial  Coubt  —  Pbk- 

STJIfPTION. 

Statement  of  counsel  in  argument  that,  if 
fact  that  defendant  was  taken  sick  during  trial 
bad  been  brought  to  attention  of  trial  court, 
trial  might  have  been  delayed,  was,  if  incorrect, 
nothing  more  than  an  erroneous  statement  of 
law  which  in  the  absence  of  evidence  will  be 
presumed  to  have  been  corrected  by  trial  court's 
mstructions. 

Transferred  from  Superior  Court,  Ro<A- 
ing;ham  County ;  Brancii,  Judge. 

Action  by  Wilbur  L.  Potter  against  Dora 
Moody.  Defendant  excepted  to  argument  of 
plaintiff's  counsel,  and  case  was  transferred, 
filxceptions  overmled. 

Action  on  the  case  to  recover,  on  the 
ground  of  misrepresentations,  a  portion  of 
the  consideration  paid  for  a  farm.  The  de- 
fendant testified  that,  immediately  after  re- 
ceiving a  notice  from  the  plaintiff  rescinding 
the  contract,  she  had  an  attorney  write  a  let- 
ter for  her  to  the  plaintiff  which  she  signed 
and  handed  to  him.  The  plaintiff  denied  re- 
ceiving it  The  defendant  introduced  in  evi- 
dence an  exhibit  which  she  alleged  was  a 
copy  of  this  letter.  There  was  no  evidence 
offered  to  contradict  the  exhibit  as  a  copy. 
Relative  to  this  exhibit  being  a  copy  of  the 
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letter,  tbe  plalntUTq  ooonsel  argued  as  fol- 
lows: 

"There  is  one  very  significant  fact  aboat  that 
letter.  That  letter  isn't  a  copy,  it  is  the  «ri|^- 
nal.  You  can  tell  by  looking  at  it  that  it  is 
not  a  carbon  copy ;  you  can  tell  by  looking  at 
it,  it  is  the  original  document." 

To  tbis  argument  the  defendant  excepted. 

On  tbe  day  of  the  trial  the  defendant's 
husband  returned  to  his  house  at  Newbury- 
port  to  obtain  an  unrecorded  deed  to  be  used 
as  evld^ce  In  the  case.  His  daughter 
brought  the  deed  to  the  court,  but  he,  as 
claimed,  was  suddenly  taken  sick  and  did  not 
return.  Counsel  for  plaintiff  in  argument 
commented  upon  his  absence  as  follows: 

"I  very  much  regret,  as  I  said  before,  that 
Mr.  Oorthell  is  not  here,  or  Mr.  Moody  la  not 
here.  We  are  sorry  he  is  sick  and  surprised 
that  he  was  taken  sick  so  quickly;  over  here 
all  right  yesterday  morning  apparently.  They 
need  not  have  gone  on  with  this  trial  unless  they 
chose  to.  If  he  had  been  taken  sick  and  it  was 
brought  to  the  attention  of  this  court,  nnd^ 
certain  rules  they  might  have  had  tbe  trial 
delayed." 

Eizcepted  to  by  the  defendant 

Scanunon  &  Gardner,  of  Exeter,  for  plain- 
tiff. 

Sleeper  ft  Brown,  of  Bxeter  (Wm.  H.  Sleep- 
er, of  Exeter,  orally),  for  defendant 

PLUMMBR,  1.  [1]  Tbe  defradant  exce- 
ed because  counsel  for  tbe  plaintiff  stated  in 
argument  that  an  exhibit  Introduced  In  evi- 
dence by  the  defendant,  purporting  to  be  a 
copy  of  a  typewritten  letter,  was  not  a  copy, 
but  was;  the  original ;  that  you  oould  tell  by 
looking  at  It  that  it  was  not  a  carbon  copy. 
It  does  not  aK>ear  that  the  exhibit  was  in- 
troduced as  a  carbon  copy,  but  simply  as  a 
copy  of  a  typewritten  letter.  While  the  ap- 
pearance of  the  exhibit  might  furnish  evi- 
dence to  prove  that  it  was  not  a  carbon  copy, 
it  could  not  be  determined  by  its  appearance 
that  It  was  not  a  copy,  because  the  typist 
may  have  written  the  original,  and  then 
written  a  copy  from  that  instead  of  making 
a  carbon  copy  at  the  sante  time  the  original 
was  written.  Counsel  asked  the  jury  to 
^raw  an  inference  from  the  evidence  that 
could  not  properly  be  drawn.  Whether  au 
Inference  can  be  drawn  from  the  evidence  is 
a  questitHi  of  law,  and  argument  of  counsel, 
urging  the  Jury  to  draw  an  Inference  not 
warranted  by  the  evidence  furnishes  no 
ground  for  setting  aside  tbe  verdict  Mit(di- 
eU  V.  RaUroad,  68  N.  H.  96,  117,  34  AU.  674; 
Conn.  River  Power  Co.  v.  Diddnson,  76  N.  B. 
353,  358,  T4  AtL  586;  Turner  v.  Cocheco 
Mfg.  Co.,  76  N.  H.  521,  623,  77  Atl.  999.  If 
the  defendant  had  regarded  the  unwarranted 
inference  made  by  the  plaintiff's  counsel 
prejudicial  to  her  -case,  upon  request  the 
court  In  the  charge  to  the  jury  would  un- 
doubtedly have  corrected  the  error.  Cava- 
naugh  V.  Railroad,  76  N.  H.  68,  79  AU.  604; 
Qosselin  T.  F.  M.  Boyt  Shoe  Oo.,  78  N.  H. 
149,  151,  97  Att.  744. 


[2]  The  second  exception  of  the  defendant 
cannot  be  sustained.  The  statement  of  coun- 
sel in  relation  to  the  postponement  of  the 
trial  under  certain  rules^  If  incorrect,  conld- 
be  nothing  more  than  an  erroneous  state- 
ment of  law,  which,  in  the  absence  of  evi- 
dence, it  Is  presumed  was  corrected  by  in- 
structions to  the  jury.  Leavitt  v.  Telephone 
Co.,  72  N.  H.  290,  292,  66  AU.  462;  Seeton  v. 
Dunbarton,  73  N.  H.  134,  137,  59  Atl.  944; 
Curtis  V.  RaUroad,  78  N.  H.  116^  97  Atl.  743. 

Exceptions  overruled. 


XOUNO,  J„  absent 
red. 


The  others  ctHicnr- 


017  Ms.  sm 

BAILEY  T.   MAINE   CENT.   R.   CO. 

(Supreme  Judicial  Court  of  Maine.     Nov.  27, 
191&) 

liARDLOBD  AKD  TBRANT    «S»326(1)— RERTIHO 

OR  Shakes— Landix>bd's  Rioht  to  Hat. 
Under  a  farm  lease  (or  a  second  term,  and 
in  view  ot  the  landlord's  letters,  hdd,  that  the 
tenai^t  was  entitled  to  the  hay  crop  for  the  year 
and  could  remove  it  from  the  premises  and  sell 
to  a  third  person. 

Report  from  Supreme  Judicial  Court,  V&a- 
obscot  County,  at  Law. 

Actions  of  replevin  by  lidwln  O.  Bailey 
against  the  Maine  Central  (Railroad  Compa- 
ny. Reported  by  agreement  Judgm^its  for 
defendant. 

Argued  before  SPEAR,  BIRD,  HANSON, 
PHILBROOK,  DUNN,  and  MORRILI^  JJ. 

Percy  A.  Hasty,  of  Dexter,  and  Glllln  & 
Olllln,  of  Bangor,  for  plaintiff. 

Morse  A  Cook  and  Fellows  ft  Fellows,  all 
of  Bangor,  for  defendant 

PER  CURIAM.  Two  actions  of  replevin 
between  the  same  parties,  reported  by  agree- 
ment to  this  court  for  determination.  Tbe 
plaintiff,  Edwin  O.  Bailey,  replevined  from 
the  Maine  Central  Railroad  Company  two 
carloads  of  hay,  the  first  car  consisting  of 
36  tons,  and  the  second  carload  consisting  of 
12  tOQB  of  hay.  He  plaintiff  leased  a  farm 
to  O.  R.  Southard,  and  Southard  sold  the 
hay  to  one  Bean,  whose  possession  of  the  hay 
was  interrupted  by  these  suits.  There  woe 
two  leases,  one  in  1914,  the  other  in  1915. 
The  plaintiff  dalms: 

"That  the  agreement  and  understanding  was 
for  the  lease  of  1915,  made  on  the  18th  day  of 
November,  that  the  same  amount  of  com  was  to 
be  left  in  the  silo  and  the  same  amount  of  wood 
to  be  left  in  the  shed  and  the  hay  and  straw 
cut  in  1915  was  to  be  left  in  the  bam.  WhUe 
the  com  and  wood  was  not  mentioned  in  the 
lease  of  1916,  Southard  left  them.  Southard 
left  the  same  amount  he  found  there  in  1914 
and  which  was  there  under  the  1915  lease,  but 
claimed  the  hay,  and  this  is  the  only  contro- 
versy, as  to  who  was  the  owner  of  the  hay 
cut  in  the  summer  of  1916." 

Tbe  first  lease  covered  the  period  from 
November  1,  1914,  to  November  1,  1916,  and 
read  as  follows: 
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"Sangervme,  Me.,  Oct  19,  1914. 

"Know  all  men  be  these  preaeuts  that  I  E^- 
win  6.  Bailej  have  thia  day  leased  my  Farm  to 
O.  H.  Southard  of  Baston,  Me.  One  year 
-(said  farm  ia  located  In  Sangerrllle  on  road 
running  from  Silver's  Mills  to  Dover)  together 
with  all  the  farming  tools,  One  pair  Horsea 
now  on  farm  Dairy  UtenciUs  now  on  farm  this 
years  crop  Hay,  together  with  grain  and  straw 
three  acres  inalage  com  In  allow  eight  cows  or 
their  equivlent.  The  same  amount  of  wood  to 
be  left  as  when  taken.  Said  Farm  is  to  be  car- 
ried on  in  a  buabandlike  manner. 

"Amount  of  Rent  is  to  be  five  hundred  dollars 
and  taxes.  Lease  of  farm  begins  Nov.  1st,  1914 
and  runs  one  year. 

"Same  amount  of  fodder  to  be  left  in  Bam  as 
when  taken.  Edwin  O.  Bailey. 

"C.  H.  Southard." 

The  second  and  last  lease  was  made  No- 
vember 18,  191B,  covering  the  same  premises, 
and  incladlng  the  personal  property,  but  dif- 
fered from  the  first  In  these  provisions,  viz.: 

"Said  lessee  takes  said  premises  with  the  crop 
of  hay  and  straw  for  the  year  1916  on  said 
premises  and  it  is  agreed  and  understood  that 
the  same  shall  be  fed  on  the  premises. 

"At  the  expiration  of  this  lease,  said  Southard 
is  to  leave  on  the  said  premises  four  bins 
{streaked)  of  the  same  kind  of  grain  that  was 
there  when  he  took  said  pronisas  and  also  one 
small  bin  of  grain  (streaked)." 

It  will  be  noted  that  in  both  leases  "the 
crop  of  hay  and  straw"  for  1915,  and  fodder, 
were  the  subject  of  special  mention,  showing 
clearly  that  for  pnrposes  of  his  own  the 
plaintifr  controlled  the  bay  crop  of  191K,  and 
Mr.  Southard  so  understood.lt,  and  from  the 
testimony  it  appears  performed  his  contract. 

The  plaintiff  contends  that  there  was  a 
mutual  mistake  in  the  last  lease,  that  there 
should  have  been  in  addition  to  the  forego- 
ing reservations  further  concessions  by  the 
lessee  affecting  the  crop  of  1915,  to  the  same 
extent  and  in  the  same  manner  as  in  the 
lease  for  1914 ;  bat  this  claim  is  not  support- 
ed by  the  testlm<»y.  This  condnsion  makes 
nnnecessary  farther  reference  to  the  point 
Talsed  by  plaintUTs  coonsel  that  there  was 
a  mistake  made  which  Jnstifled  and  made  ad- 
missible evidence  showing  that  the  last  lease 
should  have  contained  other  provisions  limit- 
ing the  rights  of  Southard,  the  lessee,  under 
the  last  lease.  That  the  plaintiff  admitted 
the  right  of  Southard  to  sell  surplus  hay  in 
1915  appears  from  a  letter  written  by  him 
to  Southard  June  8,  1916,  In  which  he  says: 

"If  there  is  a  car  of  hay  left  over  or  a  car 
load  by  pressing  some  straw  it  would  be  best 
to  let  It  go,  give  more  room  for  thia  year's  crop. 
Let  me  bear  from  you  soon  as  It  would  want 
'■lO  be  preened  very  soon." 

And  again,  on  June  8th,  after  Southard 
had  written  him  that  the  bay  for  1915  was 
to  be  fed  on  the  premises,  the  plaintiff  wrote 
in  reply: 

"What  surplus  hay  there  is  and  straw  wiU 
only  be  in  your  way.  I  would  think  it  would 
be  better  for  you  to  have  the  room  you  can 
put  your  hay  in  cheaper.  If  you  have  10  acres 
grain  and  it  grows  good  it  will  fill  up.     Tour 


hay  last  year  was  only  '%  crop,  and  the  pain 
was  light  on  account  of  season.  12  tons  for  a 
car.  If  you  want  to  press  a  car  and  there  is 
not  hay  enough  make  the  Bal  straw.  I  will 
give  you  shipping  directions,  this  is  likely  the 
old  hay  left  over  last  year,  it  ought  to  b«  ship- 
ed  the  mice  will  eat  it  all  up. 

"Tliere  will  be  no  chance  for  any  trouble  on 
contra  if  you  have  used  what  hay  you  wished 
and  Bal  ahiped  to  me,  so  to  make  room  and 
save  the  hay  from-  getting  older  and  drop  in 
price — 

"Raining  most  of  the  time  and  cold. 
"Besp.  yours,  B.  O.  Bailey." 

The  surplus  hay  amounted  to  22  tons,  and 
there  was  some  straw,  all  of  which  the  plain- 
tiff took  and  did  not  account  for,  which  if  left 
on  the  farm  would  have  been  sufficient  for  the 
stock  on  the  fkrm.  In  1916.  The  case  clearly 
shows  that  the  lessee  owned  the  bay  crop  of 
1916,  that  he  had  the  right  to  sell  the  same 
to  Mr.  Bean  or  any  other  person.  In  this 
case  be  sold  to  Mr.  Bean,  who  from  the  evi- 
dence was  a  purchaser  for  value,  and  with- 
out notice  of  any  defect  in  the  title  of  Mr. 
Southard,  if  a  defect  had  existed.  But  no 
mistake  of  the  parties  or  defect  In  title  ap- 
pears. The  defendant  Is  therefore  entitled 
to  Judgment  in  both  cases  and  Judgment  for 
a  return  of  the  property.  Washington  Ice 
Co.  ▼.  Webster,  62  Me.  341,  16  Am.  Rep.  462. 

So  ordered. 

(U7  He.  578) 

CLARK  V.  LUCE  et  aL 

(Supreme  Judicial  Court  of  Maine.     Nov.  27, 
19ia) 

N«w  Trial  «=>71— Motion  —  Confliohno 

Evidence. 
Where  the  evidence  on  questions  for  the 
Jury  was  conflicting,  the  verdict  will  not  be  set 
aside  on  motion  for  new  trial.  , 

On  motion  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  of  assumpsit  by  David  A.  Clark 
against  Joseph  W.  Luce  and  another.  There 
was  a  Terdict  for  plaintiff,  and  defendants 
move  for  a  new  trial.    Motion  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEIAB,  HANSON,  PHILBBOOK.  DUNN, 
and  MORRILL^  JJ. 

L.  B.  WaldrOD,  of  Dexter,  for  plaintiff. 
W.  B.  Peirce,  of  Bangor,  for  defendants. 

HANSON,  J.  The  plaintiff  in  this  action  of 
assumpsit  sued  to  recover  for  money  loaned, 
and  tor  wages  for  his  personal  labor  on  the 
defendants'  farm.  The  Jnry  returned  a  ver- 
dict for  the  plaintiff  In  the  sum  of  $152.56, 
and  the  case  is  before  the  court  on  defend- 
ants' general  motion  for  a  new  trial. 

The  record  discloses  mudi  conflict  In  the 
testimony,  and  the  Jury  believed  the  plaintiff 
and  his  witnesses.  The  questions  legally  aris- 
ing in  the  case  were  all  for  the  Jury,  and  on 
examining  the  evidence  we  find  no  reason  to 
Interfere  with  the  verdict 

Motion  overruled. 
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104  ATLANTIC  RBPOBTEtt 


(X2  Pa.  80) 

S0I6S0N  T.  SCHOOL  DIST.  OF  CITT  OV 
CONNEIiLSyilliB. 

(Supreme    Court   of   PennsylTtnia.     July   17f 
1918.) 

1.  E>yiDKNOK  ^=9656— £iZPEBTB— VAI.T7X  or 
IiA.ND. 

On  appeal  from  award  of  Tlewem,  testi- 
mony of  a  properly  qualified  expert  witneas 
that,  at  a  date  of  taking,  the  market  value  of 
property  was  a  certain  aum,  should  not  have 
been  stricken  merely  because  he  elsewhere  stat- 
ed that  he  would  have  given  that  sum  if  he 
bad  wanted  it  as  a  residence,  which  he  did  not 

2.  BJviOTNOB    €=»488-Opinion   as  to   Vai- 

VE   OF  PrOPEBTY— QUALEFICATION. 

Witness  who  had  lived  in  borough  15  years 
and  owned  store  property  near  condemned  land 
for  six  years  bdore  condemnation,  and  who 
thereafter  bought  property  on  street  on  which 
it  was  located,  and  who  had  ingOired  of  own- 
ers in  vicinity  as  to  value  of  their  properties, 
was  qualified  to  testify  as  to  value  of  condemn- 
ed land. 

3.  Evidence  ®=>113(2)— Valct  or  Lard— 
Pbiok  Faib. 

On  appeal  from  award  of  viewers  in  a  con- 
demnation proceeding,  the  court  properly  re- 
fused to  permit  defendant  to  show  the  price 
plaintiff  luid  bid  for  the  land  more  than  four 
years    before    its   condemnation. 

4.  Eminent  Domain  «=9202(4)  —  Mabkxi 
Value  —  Bvidence  —  Avaiulbiutt  fob 
Building  Lots. 

On  appeal  from  award  of  viewers,  plain- 
tiff's Doint  that,  if  the  jury  believed  land  avail- 
able 'or  subdivision  and  that  the  market  value 
would  be  increased  by  dividing  it  into  smaller 
building  lots,  the  jury  might  consider  such 
availability,  was  proper. 

Ai^jeal  from  Ooart  of  Common  Pleas,  Fay- 
ette County. 

Onela  F.  Solsson  and  husband  appealed 
fr<Hn  an  award  of  viewers  In  eminent  do- 
main proceedings  by  School  District  of  the 
City  of  ConnellsviUe.  From  a  Judgment  on 
a  verdict  for  plaintiffs,  the  defendant  dis- 
trict  appeals.    Affirmed. 

From  the  record  it  appeared  that  the 
school  district  of  the  city  of  ConnellsviUe  on 
May  9,  1916,  appropriated  four  adjoining 
lots  in  the  said  dty  for  the  purpose  of  erect- 
ing thereon  a  high  school  building.  Plain- 
tiffs, Cuela  F.  Solsson  and  William  H.  Sols- 
son,  the  owneiB  of  one  of  the  lots  In  ques- 
tion, appealed  from  the  award  of  viewers 
which  was  In  their  favor.  Thereafter  an 
issue  was  framed  in  the  common  pleas,  and 
on  the  trial  of  the  appeal  a  verdict  was 
rendered  In  favor  of  the  plaintiffs. 

[1]  At  the  trial  a  duly  anaUfled  expert, 
after  testifying  that  in  his  opinion  the  mai^ 
ket  value  of  the  property  In  question  was 
$10,000,  subsequently  stated  on  cross-exami- 
nation when  asked  what  would  have  been 
offered  for  the  lot  If  It  had  been  made  known 
that  it  was  for  sale  In  the  early  part  of 
May,   1916,   answered: 

"That  is  a  pretty  hard  question  to  answer. 
Tou  might  get  people  there.  Just  as  I  said  be- 
fore, that  would  bid  it  up  above  that  and  some 
that  would  bid  it  up  about  that;    but  if  I 


wanted  the  property  to  li 
would  give  $10,«>()  for  if 


(Pa. 

to  build  a  residence  I 


And  thereafter  he  stated  that  he  did  not 
want  to  boy  it  for  a  residence  himself,  aa  ha 
bad  one.  Plaintiffs  moved  to  strike  ont  the 
testimony  of  said  witness  because  of  hi* 
answers  on  cross-examination.  The  trial 
Judge  overruled  the  motion.    (1) 

[2]  A  witness  called  for  the  plaintiffs  tes- 
tified that  he  had  Uved  in  ConnellsvUle  1» 
years  and  owned  a  store  property  40  feet 
from  the  condemned  land  prior  to  the  con- 
demnation thereof,  and  thereafter  bought  a 
property  on  the  street  on  which  the  con- 
demned land  was  located,  and  befbre  the 
condemnation  had  made  inquiries  of  two 
property  owners  In  the  immediate  vicinity, 
as  to  the  value  of  their  properties  with  a 
view  of  purchasing  a  property  for  himself 
The  trial  Judge  overruled  defendant's  objec- 
tion to  the  competency  of  sudi  witness  to- 
express  an  opinion  concerning  the  value  of 
the  condemned  property.    (2) 

[3]  The  trial  Judge  refused  to  permit  de- 
fendant to  show  the  price  defendant  had  bid 
for  the  land  in  question  In  March,  1912.    &) 

[4]  The  court  afllrmed  plaintiffs'  point  tor 
charge,  which  was  as  follows: 

"If  the  jury  believe  that  the  land  was  availa- 
ble for  subdivision  and  that  the  market  value 
thereof  would  be  increased  by  subdividing  it 
into  smaller  building  lots,  then  they  have  the 
right  to  consider  such  availability  as  an  ele- 
ment of  value  in  making  up  their  verdict"  (8) 

Verdict  for  plahiUffs  for  $6,784.U  and 
Judgment  thereon. 

Errors  assigned,  among  others,  were  vari- 
ous rulings  on  evidence  (1,  2,  and  3),  and  the 
charge  of  the  court  (8). 

Argued  before  BROWN,  C.  J.,  MOSCH- 
ZISKER,  FRAZEB,  WALLING,  and  SIMP- 
SON, JJ. 

B.  C.  Hlgbee,  of  Uniontown,  for  aiqpellant. 
James  B.  Cray,  of  Uniontown,  for  ai^- 
lee. 

PBB  CURIAM.  The  issue  in  the  court 
below  was  for  the  ascertainment  of  dam- 
ages to  wmch  the  plaintiffs  were  entitled 
for  land  taken  toe  sdiool  purposes.  The  as- 
signments of  error  do  not  call  for  discussion. 
It  Is  sufficient  to  say  of  them  that  they  dis- 
close no  reversible  error,  and  the  Judgment 
is,  accordingly,  affirmed. 

•  I  <t8S  Pa.  100> 

PENNIMAN  et  sL  T.  HOFFMAN  et  aL 

(Supreme  Court  of  Pennsylvania.    July  IT, 
1918.) 

iNJimOnOR    «=»189— BtTlLDINO    RESTKICTIOlf 

—Scope  o»  Reuef— Use  of  Building— Re- 

KOVAL. 
In  suit  to  enjoin  erection  of  garage  in  al- 
leged violation  of  building  restriction  against 
offensive  occupations,  in  which  preliminary  in- 
junction restrained  use  of  building  as  a  public 
garage,  but  where  it  was  thereafter  completed, 
apparently  for  use  as  public  garage,  refusal  to 
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but  could  <nily  act  when  oaa  of  building  became 
offenaiTe. 

Appeal  from  Court  of  Gommon  Pleas,  Phil- 
adelphia County. 

BlU  in  equity  by  James  H.  Pennlman  and 
others  against  Joseph  B.  Hoffman  and  otbeiB 
to  restrain  the  erection  of  a  garage  building. 
From  a  decree  refusing  prayer  of  bill,  com- 
plainants appeaL    Affirmed. 

From  the  record  It  appeared  that  plaintiffs 
and  defendants  held  their  respectlTe  proper- 
ties subject  to  the  following  covenant  and 
restriction: 

"And  subject  also  to  the  express  condition  and 
agreement  that  no  slaughterhouse,  sldn-dressine 
establiriiment,  hose  or  engine  house,  blacksmith 
shop,  carpenter  shop,  glue,  starch,  soap,  or 
candle  m8nuflictoi7,  livery  stable,  or  other 
building  for  offensive  occupation  shall  at  any 
time  hereafter  be  erected  or  used  upon  any  part 
of  the  aforesaid  lot  of  ground." 

The  lower  court  found  that  the  neighbor^ 
hood  immediately  surrounding  the  property 
upon  which  the  building  was  erected  was  ex- 
clusively residential  In  character.  The  de- 
fendants' premises  were  Nos.  4317  and  431d 
Walnut  street,  Phlladdphia.  The  plaintiffs 
were  owners  of  proiterty  in  the  same  block. 

The  opinion  of  the  Supreme  Court  farther 
states  the  case. 

The  lower  court  entered  a  decree  perpet- 
ually restraining  defendants  from  using  or 
permitting  others  to  use  the  buildings  on  the 
lots  in  question  for  the  purpose  of  a  public 
garage  or  storage  house  for  antomoblles. 
Thereafter  the  defendants  continued  the  erec- 
tion of  the  building  having  such  appearance. 
The  lower  court  refuses  to  decree  the  remov- 
al of  the  building.     Plaintiffs  appealed. 

Error  assigned  was  the  decree  of  the  court 

Argued  before  BROWN,  O.  J.,  and  MOSCH> 
ZISKER,  PRAZBR,  and  WALLING,  JJ. 

Ira  J.  Williams  and  Charles  L.  Oawin, 
both  of  Phlladelpbla,  for  appeUantSL 


PER  CURIAM.    The  final  decree  In  the 
proceedings  Instituted  against  the  appellees 
enjoined  them  from  using,  or  permitting  any 
one  to  use,  any  buildings  on  the  lots  describ- 
ed in  the  bill  "for  the  purpose  of  a  public 
garage  or  storage  house  for  automobiles," 
and  the  mandatory  order  asked  for  by  the  ap- 
pellants was  properly  refused  for  the  follow- 
ing reason,  given  by  the  learned  court  below: 
"Between  the  time  of  the  grant  of  the  pr*- 
liminary  injnn^on  and  the  final  hearing  the  de- 
fendants had  proceeded  with  the  erection  of  the 
baildinf  substantially  without  change  from  the 
one  originaUy  projected.     It  bears  all  the  ap- 
pearance of  a  bnildin^  erected  for  use  as  a  pub- 
lic garage.    The  plaintiffs  have  requested  the 
court  to  ccndude  as  a  matter  of  law  that,  the 
buildings  having  been  erected  In  violation   of 
the   terms  of  the  injunction,  the  court  should 
now  reqidre  the  same  to  be  removed.    With  this 
Tiew  'we  cannot  concur.    The  character  of  the 


uiBjr  uut  ezerciiw  supervision,  ii  is  oniy  wnen 
the  use  to  which  the  building  is  put  becomes  of- 
fensive that  this  court  may  act" 

Decree  affirmed,  at  appellantsT  costs. 


QBi  Pa.  136) 
ALCORN  V.  D.  L.  WARD  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1018.) 

1.  BlQTJrrT  <8=>S5&— VOMJNTABY  DlBUISSAL  OF 

Bill/— Effect. 
The  complainant  may  generally  move  to  dis- 
miss his  own  bill  with  costs  at  any  time  before 
the  decree,  it  being  a  matter  of  course  to  permit 
him  to  do  so;  and,  when  the  bill  has  been  dis- 
missed and  costs  paid,  the  suit  is  terminated. 

2.  EqtTiTT  «=»369  — DisiasBAi,  or  Biu.  — Iir- 
jUNonoN. 

Where  bill  in  equity  for  an  accounting  has 
been- withdrawn  by  leave  of  court  and  costs  have  ' 
been  paid  by  plaintiff,  who  there<Uter  brings  an 
action  at  law  for  the  same  cause  of  action,  de- 
fendant cannot  maintain  a  motion  entitled  in 
former  equity  suit  to  enjoin  plaintifC  from  pro- 
ceeding in  his  action  at  law. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  In  equity  for  accounting  by  Samuel  S. 
Alcorn  against  the  D.  L.  Ward  Company. 
Motion  by  defendant  for  an  order  to  restrain 
the  plaintiff  from  proceeding  at  law  refused, 
and  defendant  appeals.    Appeal  dismissed. 

Argued  before  BROWN,  C  J.,  and  POT- 
TER, STEWART,  MOSCHZISKBR,  and 
FRAZER,  JJ. 

S.  Eeckscher  and  Alfred  Aarons,  both  of 
Philadelphia,  for  appellant 

WllUam  T.  Connor  and  John  R.  K.  Scott 
both  of  Philadelphia,  tor  appellee. 

BROWN,  O.  J.  On  February  1, 1917,  Sam- 
uel S.  Alcorn,  the  appellee,  filed  a  bill  In  eq- 
uity In  the  court  below  for  an  accounting  by 
the  defendant  on  a  contract  of  employment. 
A  demurrer  to  the  bUl  was  overruled  and  an 
answer  filed.  When  the  case  was  called  for 
hearing  on  September  28th  of  the  same  year, 
the  plaintiff  withdrew  hie  bill  end  subse- 
quently paid  the  costa  In  the  following  No- 
vember he  brought  an  action  at  law  on  the 
same  contract  and  on  January  80,  1918 — 
some  four  months  after  the  bill  had  been 
withdrawn — the  appellant  filed  a  petition  in 
the  equity  proceeding,  asking  for  an  order 
enjoining  the  plaintiff  from  proceeding  in  his 
action  at  law.  This  petition  was  denied,  on 
the  ground  that  the  equity  proceeding  was 
no  longer  pending,  as  the  bill'  "had  been 
withdrawn  upon  motion  and  with  permission 
before  the  taking  of  testimony  before  the 
court* 

[1,2]  If  the  equity  proceeding  was  at  an 
end  at  the  time  appdlant's  petition  was  filed, 
the  court  could  make  no  order  in  it,  and  ap- 
pellant's remedy,  if  entitled  to  the  restrain- 
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Ing  order  aaked  for,  was  by  a  blU  filed  by  It 
against  the  appellee.  Tliat  tbe  equity  pro- 
ceeding had  been  fully  ended  in  not  open  to 
question  by  the  appellant  The  bill  was 
withdrawn  by  leave  of  court,  and  this  was 
a  dismissal  of  It  by  the  court's  permlsfdcm. 
"In  a  court  of  law  the  plaintiff  may  suffer  a 
nonsuit  at  any  time  during  the  trial  until 
the  Jury  are  ready  to  give  In  their  verdict, 
and  even  then  he  might,  were  it  not  for  our 
act  of  assembly.  This  is  oftm  a  great  hard- 
ship upon  defendants.  So  It  Is  the  general 
rule  In  a  court  of  chancery  that  a  complain- 
ant may  more  to  dismiss  his  own  bill  with 
costs,  at  any  time  before  the  decree,  and  It 
is  a  matter  of  course  to  permit  him  to  dis- 
miss it  Cummlngs  t.  Bennett  8  i  Paige 
[N.  T.]  79;  4  Milne  &  Craig,  194,  Curtis  t. 
Lloyd.  And  even  up<m  the  hearing  of  the 
cause,  if  the  court  has  merely  directed  an  is- 
sue, the  plaintiff  may,  before  the  trial  of  the 
issue,  obtain  an  order  to  dismiss  the  bill  with 
costs,  because  the  directing  of  an  Issue  la 
only  to  satisfy  the  conscience  of  the  court 
preparatory  to  Its  giving  Judgment"  Say- 
lor's  App.,  39  Pa.  495. 

In  the  present  case  the  appellee  had  offer- 
ed no  testimony  at  the  time  he  withdrew  his 
bill.  When  the  case  was  called  for  hearing 
he  abandoned  It  and  the  appellant  having 
presented  to  him  its  bill  of  costs  and  received 
payment  of  the  same — not  due  until  the  cause 
had  finally  ended— Is  not  now  to  be  heard 
that  the  proceedings  Is  still  pending  and  an 
order  can  be  made  in  It  This  being  so,  It 
is  unnecessary  to  determine  whether  the  ac- 
tion of  the  court  below  in  denying  appellant's 
petition  was  interlocutory  or  final.  Whatever 
It  was,  the  appellant  has  no  standing  to  com- 
plain of  It 

Appeal  dismissed,  at  appellant's  costs. 


MEMORANDUM  DECISIONS 


CURTTS  v.  NIXON.  (Supreme  Judicial 
Court  of  Maine.  Sept.  7,  19180  On  motion  from 
Superior  Court  Kennebec  Oonnty,  at  Law. 
Action  by  George  H.  Curtis  against  L.  O.  Nix- 
on. Verdict  for  plaintiff.  On  motion.  Motion 
overruled.  Argued  before  CORNISH,  C.  J., 
and  HANSON,  PHILBROOK,  DUNN,  and 
MORRIIXv  JJ.  Andrews  &  Nelson,  of  Au- 
gusta, for  plaintiS.  Harv^  D.  Baton  and 
Frank  O.  Dean,  both  of  Waterville,  for  de- 
fendant 

PER  CURIAM.  The  plaintiflE  recovered  'a 
verdict  of  $406.33  for  damages  sustained  In  an 
automobile  collision.  The  issue  was  legal  lia- 
bility on  the  part  of  the  defendant  As  is  usual 
in  this  class  of  cases,  the  testimony  was  sharp- 
ly contradictory.  The  jury  sustained  the  plain- 
tiPa  contention,  and  the  evidence  abundantly 
justifies   the   verdict     The   responsibility  was 

£  laced,    where   it   belongs,    on   the   defendant 
lotion  overmled. 


HARVEY  V.  HARVEST.  (Suprone  Judicial 
Court  of  Maine.  Nov.  16,  1918.)  On  Motion 
from  Supreme  Judicial  Court  Aroostook  Coun- 
ty, at  Law.  Action  by  Fred  H.  Harvey  against 
Simon  Harvey.  Verdict  for  plaintiff,  and  de- 
fendant moves  for  new  trial.  Motion  over- 
ruled. Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON.  PHILBROOK,  DUNN, 
and  MORRILL,  JJ.  Shaw  &  Thornton,  of 
Houlton,  for  plaintiff.  Powers  &  Guild,  of 
Ft.  Fairfield,  D.  L.  Theriault  of  Ft  Kent 
and  Benedict  F.  Maher,  of  Augusta,  for  de- 
fendant 

PER  CURIAM.  Verdict  was  rendered  for 
plaintiff  and  defendant  moves  for  new  trial  on 
the  customary  grounds.  The  plaintiff  claimed 
that  he  was  deceived  by  the  defendant  in  a 
trade  for  exchange  of  horses,  tliat  the  defend- 
ant stated,  whm  the  trade  was  made,  that  the 
horse  was  "all  right  in  every  way,"  that  the 
horse,  in  fact  was  wind-broken  and  of  an  ugly 
disposition,  which  facts  were  well  known  by 
the  defendant  at  the  time  the  trade  was  made, 
and  that  finally  the  horse  mckened  and  died. 
The  defendant  denied  any  r^resentations  as 
to  the  conditions  of  the  horse  at  the  time  of  die 
trade,  and  urged  that  the  plaintiiTs  ill  treat- 
ment of  the  horse  after  he  obtained  him  was 
the  real  cause  of  the  bad  condition  of  the  horse 
and  of  his  death.  We  must  judge  the  testi- 
mony from  the  colorless  pages  of  a  printed 
record.  The  jury  saw  the  witnesses,  heard 
them  testify,  and  weighed  the  testimony  in  the 
light  of  sucii  opportunity  to  see  and  hear.  We 
have  examined  the  record  carefully,  and  are 
unable  to  say  that  the  verdict  based  upon  the 
testimony  as,  the  jury  saw  and  heard  the  wit- 
nesses, was  EO  clearly  wrong,  or  was  the  remit 
of  such  bias  or  prejudice,  as  would  warrant 
us  in  declaring  that  the  verdict  is  a  palpaUe 
error.     Moti<m  overruled. 


THURSTON  T.  BENTON  &  FAIRFIELD 
ST.  R.  CO.  (Supreme  Judicial  Court  of 
Maine.  July  8,  1918.)  On  Motion  from  Su- 
preme Judicial  Court  Kennebec  County,  at 
Law.  Action  by  Alzada  Thurston  against  the 
Benton  and  Fairfield  Street  Railroad  Com- 
pany. Verdict  for  plaintiff.  On  moticm.  Mo- 
tion sustained,  unless  certain  damages  be  re- 
mitted. F.  W.  Clair,  of  Waterville,  for  plain- 
tiff. Weeks  &  Weeln,  of  Fairfield,  for  defend- 
ant 

PEIR  CURIAM.  In  this  case  the  jury 
found  a  verdict  for  the  plaintiff  for  $3,737.50. 
The  case  comes  up  on  ue  usual  form  of  mo- 
tion. Th«  verdict  of  the  Jury  upon  tiie  ques- 
tion of  liability  cannot  be  disturbed.  But  the 
damages  are  manifestly  excessive.  It  is  the 
opinion  of  this  court  that  $1,500  is  ample  and 
liberal.  It  is  therefore  ordered:  Motion  sus- 
tained, unless  tile  amount  of  the  verdict  abov« 
$1,500  be  remitted  within  SO  days  from  the 
certification  of  this  decision. 


PURCELL  V.  INTERNATIONAL  MOTOR 
CO.  (No.  94.)  (Court  of  Errors  and  Appeals  of 
New  Jersey.  March  4, 1918.)  Appeal  from  Su- 
preme Court  Proceeding  by  Patrick  Purcell  un- 
der the  Workmen's  Compensation  Act  opposed 
by  the  International  Motor  Company,  employer. 
EYom  a  judgment  of  the  Supreme  Court  (103 
Atl.  860),  affirming  an  award,  the  employer  ap- 
P«a1s.  Affirmed.  Kalisch  &  Kalisch,  of  New- 
ark, for  appellant  Codington  ft  Blatz,  of 
Plainfield,  for  appellee. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  afSrm^,  for  the  reasons  ex- 
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TRBNGHABD,  PABKER,  and  KAIilSOH, 
JJn  disaent. 

PARKESt,  J.  (dissentiiur).  The  award  i«st8 
on  a  finding  of  permanent  In^'ury  to  the  eye- 
dght  which  in  my  judgment  la  not  supported 
by  any  evidence  in  this  case.  At  the  trial  both 
Bides  rested  withont  any  testimony  of  tlie  per- 
manent character  of  the  injury.  Petitioner 
had  not  lost  either  eye,  and  dauned  only  im- 
pairment of  Tision.  The  court  called  atten- 
tion to  lack  of  evidence  of  permanency  of  im- 
pairment, and  petitioner  recalled  an  expert 
previously  ezammed,  who  declined  to  give  any 
opinion  that  it  waa  permanent;  and  an  ex- 
amination of  the  whole  of  his  testimony  makes 
it  clear  that  he  considered  Uie  petitioner  a 
malingerer.  He  said  in  substance  uat  injaries 
of  that  character  were  sometimes  permanent 
but  usually  not  Further  he  would  not  go. 
The  court,  in  deciding  the  case,  said  that  as 
the  injury  was  not  shown  to  be  temporary  he 
must  conclude  it  was  permanent.  Tbis  mani- 
festly reversed  the  burden  of  proof.  I  take  it 
for  granted  that  in  a  workmen's  compensation 
case  the  petitioner  must  bear  the  burden  im- 
posed on  other  plaintiffs  who  seek  to  deprive 
defendant  of  money  or  property  by  a  claim  of 
damages,  of  proving  the  amount  of  damages 
to  which  he  was  entitled.  Of  course,  if  he  has 
lost  an  arm,  or  a  leg,  or  an  eye,  .the  situation 
itself  si>eaks,  because  we  know  the  missing 
member  will  not  grow  again.  But  when  the 
injury  is  not  claimed  to  be  more  than  a  func- 
tional impairmmt  of  vision,  the  court  mnst  de- 
pend on  the  knowledge  and  experience  of  ex- 
perts and  if  no  expert  testimony  points  to  per- 
manent impcdrment,  the  court  should  not  as- 
sume it.  I  think  the  Judgment  should  be  i»- 
versed. 


iuxvxi  ±n.vox  \jwiia.tr& 
(Court  of  Errors  and  Ap 
Oct  IL  1917.)  Appeal 
ery.  Interpleader  by  t 
Works  against  the  Libert: 
S.  Schwarzwaelder,  as  ei 
EVom  a  decree  of  the  C3a 
Atl.  841),  the  Liberty  Tr 
Affirmed.  Archibald  F. 
ark,  for  appellant.  Lintof 
Newark,  for  appellee. 

PEai  CURIAM.     The 
will  be  affirmed,  for  the 
opinion  filed  in  the  court 
eeUor  Lane  (102  Atl.  841; 


R.  W.  HARTNETT  CO 
CIBR  PUB.  CO.  (Supre 
vania.  July  17,  1918.)  . 
Common  Pleas,  York  Coi 
R.  W.  Hartnett  Company 
Fancier  Publishing  Comi 
report  of  Ray  P.  Sberwo 
pointed  to  distribute  proc 
dismissed,  and  report  « 
Delone,  a  creditor,  appe 
gued  before  BROWN,  C 
KBR,  FRAZER,  WALL] 
33.  v.  K.  Eeesey,  of 
John  J.  Bcdlinger,  of  Yoi 

PER  OURIAM.  To  bus 
ings  of  the  auditor,  confir 
low,  would  have  to  be  d 
have  not  been  convinced 
sndi  disturbance,  the  dea 
affirmed,  at  appellanf •  < 
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